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MADB4S CANAL AND PUBLIC FERAIES ACT 
(II of 1890n 


MADRAS CITY MUNICIPAL ACT (V OF 1878) 
S. 188. 


—- S 19 — Ferry contractor's servant — 

Levy of toll — Presumption^ 

The fact that the ferry contractor’s servant 
levied excesisive toll does not give rise to a 
presumption ol the cootracior’s guiliy connivance 
at the exaction made. {Ayling, J.) Emperor v. 
Arumukham Pillai. 13 Cr. L. J 124 : 

13 1. C. 780 : ^1912) M. W. N. 69. 

MADRAS CITY CIVIL COURTS ACT IVII of 1892). 

*-S. 3— Ejectment Suit — Jurisdiction of 

Small Cause Court and City Civil Court — Pres. 
Sm. C. C Act, S. 41. 

A Suit in ejectment is not excluded from the 
cognizance of the City Civil Court, Madras, sira 
ply because an application to eject the tenant 
could be filed in the Small Cause Court. 22 M. 256; 
38 Bom. 30y ; 4 L W. 402, Ref. {Coutts Trotter 
and Ramesamy JJ.) Doraiswami Aivangar v. 
Narayana Aivangar 16 L. W. *37 : 

(1922) Mad. 445 : (1922) M. W. N. 462: 

43 M. L. J. 288. 

MADRAS CITY MUNICIPAL ACT (V OF 1878), 

“ Ss. 33 and 62 — Rules under S. 413— S^. 

Rel. ActyS.^S. 

Where an objection against the inclusion of 
the applicant’s name in the list of candidates ior 
election was allowed, but the name was not 
directed to be struck off, heldy that an application , 
lies under S. 45 of Sp Rel. Act praying lor the 
continuance of his name in the list. [Bakewelly 
J.) VuuRAGHAVALU PiLLAi, In the matter of. 

24 I. C. 134 : 26 M. L. J. 310. 

* 

" S. 58— President of Corporation—Power 
ofy to appoint and dismiss servants. 

'^he Officers of the Madras Corporation hold 
their office at pleasure. The President can 
appoint and dismiss subordinate officers and the 
latter have no cause of action against the 
Corporation for the dismissal. No notice or 
framing of a charge is necessary belore dismis- 
jiog a person holding office at pleasure. {Wallisy 
C. J. and Oldfieldy J.) Chellam Aiyar v. 
Coloration of Madras, 42 I. C. 613 : 

6 L. W. 284. 


-S. lOA—Profession tax—Basis of tax— 

Powers of High Court in appeal. 

In appeals irom orders imposing a profession 
tax, the High Court can consider the circumstan* 
ces of the case and say whether the basis ol the 
imposition of pro/ession tax is right or not. 
[Turnery C.J, and Ktndersieyy J.) Sundaram 
Sastri I/. President OF Municipal Commission, 
Madras. 221. C. 237 : (1913) M. W. N. 932. 

S. 150 At>plicabUiiy—Possession with¬ 
out use—Construction of section, 

S. 150 governs the possession of a vehicle 
without use. So a Motor Car under repair can be 
taxed though not in the owner’s possession. The 
words ‘let out for hire’ ‘kept’ and ‘used' are d’is 
tiiictly used. The words ‘for hire’ do not qualify 
the word ‘kept’. [Ayling and Nafier Jj\ 
Krishna Row v. President of the Corpora¬ 
tion OF Madras. 40 Mad. 645 : 5 L. W. 121 • 

36 I. C. 581 : 32 M. L. J. 99. 


r- -—S. }^2-Revi$ion of assessmtnt—Appii 

tion for—Who should hear. 


ca- 


According to the section, ordinarily and always 
one of the Commissioners bearing an application 
for revision of assessment should be lesident in 
or representative of the division in which the 
applicant resides or carries on business or the 
property assessed is situate. (Benson and 
Sandara Aiyar, JJ.) Narayan Rao v. Pre- 
siDENT OF THE Corporation of Madras 

17 I. C. 946 : 23 M. L.' J. 591. 

--S. 176 and Bch. V. Class III—^'Dealer of 

every description"-MoneyUndery if-Questtcn 


Whether a moneylender is within the phrase 
Dealer of every description” in Cl. (3), Sch. 5 of 
the Act IS a question of law under S. 176 of the 
Ac . [Sadasiva Aiyary J.) SwAMi Chetty v. 
Corporation of Madras. 14 Cr. L. J. 47 * 

18 I. C. 271 : 28 M. L. J. b9X, 

188 (1) and 150—Omission to pay tax 
to appeal—Plea of non-Uahility to tax. 

A person prosecuted under S. 188 of the Act 

to pay tax within the prescribed 
period after service of notice cannot plead non¬ 
liability if he has not appealed to the standing 
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HiDBAS CITY MUNICIPAL ACT (V OF 1878), 

S. 224. 

committee against the imposition 34 ^ 130. 
Foil. [Ahdur Rahim and Sadaswa Atvar. 

Crown prosecutor Subraya NArcKER. 

14 I. C 207 : 13 L. J. ^U7. 

SB 2^4. 4*^7 and 413 -Latnne—Meaning 


0f—Requisition to exectife work—Default Ltabi- 

lily—Omission to appeal. 

The vord “latrine" includes water closet ana 

conveniences with water connect ons. H a wo k 
or alteration is not completed within fourteen 
days, because the period is not reasonably 
sufficient for the purpose, the person concerned 
has committed no offence nor is there any Civil 
liability. 62 Foil Though a pariy 

fails to appeal to the standing c-mmiitee under 
S. 22 (1) he can defend a suit instituted against 
him under S. 443 of the Act. {Wallis, C. J> and 
Napier, J.\ Corpokation OF Madras v Appa- 
cAwi Pit I ai 25 ii L. T. 363 J 

60 I. C. 347 : (I919j M W. N. 712 

_247—06;tfc/ o\—Construction—Power 


MADRAS OITY MONICIPAL ACT fV OF 1878), 
8. 426 (1). 

_88.282 and 420— 

Inflammable materials—Offence. 

It is unlawful under the Act for any one to 
construct or allow to exist an inflammable pandal , 
wilhi.ut the written permission of the President 
of the Municipality, (indusim Aiyar ana 
Napier, JJ.) Emperor v, S. Vakadachakiar. 

24 M. L. T, 180 : 8 L. W. 681 : 47 I. 0. 672 : 

19 Cr L. J. 948. 

_88. 337 and 116 —S/a«g/f/eri»g fees— 

Right to farm out. ^ . 

Under ihe Act, the Madras Corporation cannot 
farm out the right of collecting slaughiering fees. 
20 W. R. 940, Kef. {Wallis, J.) Corporation of 

Madras v. Masthan Saib. 

111. C. 665 J 21 M. I. J 788. 

S. zee—Small-pox patient—Order for 


of oorporalion 

The powers given by S. 247 are for the purpose 
of promotion of the health, sifety and con¬ 
venience of the public and should be strictly 
constiued. The Corporation by their purchase 
of a house abuHing on a p ivaie street do not 
acquire for the public any lurther right than that 
of access t) the house as an easement oi neces8.lv 
as had been previously enjoyed and the owner of 
the private street is entitled to restrain the public 
fro-Ti trespassing to ihe sa ue extent lo which he 
was belore entitled. Where a person put up 
stones to deinaicate true limits of his private 
street, just at the place wncre it abutted on a 
public street, it is an obstruction within thi 
meaning of S, 247 and therefore the Corporation 
can demand its removal. Such an order 
unfortunately happens to be an encroachment on 
the usual right of an owner to put a fence. 
{Wallis, C. J. and Phillips, J.) Rudrappa 
Achary V. Corporation of Madras. 

84 I. C 735 : Il9l6) 1 M. W, N. 894. 


removal of—To Isolation Hospital—Disobedience 
—Offence. 

Before the removal of a person can be ordered 
by the Hedth Officer under S. 366 ol the Munici¬ 
pal Act 11904). the officer has to be satisfied not 
only thii a person is suffering from an iideciious 
disease but also that the infected person has 
no proper lodging or is lodged in a place which 
is occupied by more than one family. The person 
a>;ainst whom such an order is observed must be 
given an option of removing to the Isolation 
hospital or to some other proper place. The 
prosecution must make out noi only that there 
has been disobedience to the order of the Health 
Officer but aUo that the disobedience was 
unlawful and negligent and had also the effect of 
spreading the disease. [Seshagirt Aiyar, J.) 
Kandaswami Mudaliar, In re. 

26 I. T. 386 
20 Cr. L. J. 786 : 53 I. C 689 


10 L. W. 687 : 
38 M. L. J. 80. 


8. 409 tl9)—J5y-/jw l77—“Food'’ 


_-88. 262 and 325—License to k^ep a timber 

depot-Erection of sheds. 

A license under S. 325 of the City Municipal 
Act to keep a timber depot does not cover the 
permission required under S. 262 to erect a shed 
necessary therelor. The President must fix the 
period tor which and the boundaries over which 
the shed is to be erected. 42 Mad. 7, foil. 
(Spencer and Krishnan, JJ.) Nadamuni Nadar, 
In re 21 Cr. L. J. I : 10 L. W 6«2 : 

37 M. L. T. 125 : (1920 U W. N lU : 

54 1. C. 49 ; 88 U, L. J. 84. 

___ 8 8. 262 and ^20—Erection of pandal — 

Offence^"Shall be made"—Meaning of. 

The expression “ shall be made” in S 262 
means only snail be constructed and not shall be 
composed of, aod the mere existence of a pandal 
with inflam nable materials does not, where there 
onno evidence that »he accused c instructed it. 
cs^stitute an offence. {Sundara Aiyar and 

spneer JJ.) Emperor v, Andiasavaloo 
N viDOa (1912) M. W. N. 84 : 

131 G. 832 : 13 Cr. L. J. 144. 


Meaning of—Aerated waters, if food. 

Tne term “food" does not include drinks and 
so a mao found selling unwhoiesuroe aerated 
waters is not gudiy of an offence midcr S. 409 
(19) of the Act. {Ayltng and Hannay, JJ.) 
Empbror V. Ganapathy Aiyar. 

39 M. 863 : 861 C. 311 : 
16 M. L. T. 586 : 16 Cr. L. J 7 : 87 M. L. J. 738. 

B. 413—Rides under—R. S—Presidency 


3/<jgis/rafe —Order of revision by High Court. 

A Presidency Magistrate authorised under R. 5 
of S. 413 to make inquiries and decide the fitness 
of a candidate for election to a municipal Council 
is not a Court subject to the High Court and the 
latter cannot ioteifere in revision with his order. 
He is a leferee between the President of the 
Municipal Council and the candidate. (Ay/ing 
and Seshagiri Aiyar, JJ,) Vuiaraghavalu PlLLAi 
V. Emperor. 36 Had. 58L : 16H I. I. 188 : 

86 I. C. 345 : 16 Cr. L. J. 593 : 87 H L. J. 887. 


-;—8 486 (l)—£.tcrns8—Unsigned—Falidily. 

A license which has been acted upon, but not 
signed by the President as required by S, 426 (1) 
is not invalid. (Wadis, /.) Corporatiok or 
Madras v. Masthan Saib. 

11 I. G. 668 : 81 M. L. J. Vfii 
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(III OF 1904). 

s. th’js' ““-r .“'£“ 

(Sadasiva Aiyar and p 

OF Madras v. Mohan JlTowcar. 

30 I. C. 683. (Mad.) 

■-fiV OF 1919.) 

Ucensc to use machinery- 

Lru7:o/z.ch?:"' to 

lofo^VS'-anted under S. 288 of Act IV of 
1919 for the use ol a machinery is distinct frn^ 
permuMon required for erectrnP j. j """ "O'" 

Si 

machinery mikes such noise or vibration o! 

oiS -der"!ar'’;a°t 

appeal to the standrn‘g comnlteXrnof tst';"' 

18 L.W. 879 ; 33 M L.T. 185 : 1924 M. 389 : 

45 M. L. J. 731. 

Income^O^u^^' ^ ^ /»S7*rawctf Company — 

Ma^rfs ■■ Cdy Si'unic? s '^ of the 

loaurance Companv^^t *® on an 

CJuld not bave^LceeHi^H^^ income 

wants tj claim thfbenefif.f 

and yenkalasubba Rao 
Assurance Company of PamaJ 

PORATION OF Madras. l^j 

(1922, M.W . N 155: 31 2n“ ! 

66 1. C. 800 : 1922 Mad 85 
42 M. 1. J. 383 (H. C.) 


-Scope ot' "■ “• ‘0 High Court 

On a reference under R. 17 of .Sch.IV nt iht> 

^onn^^fhbound to give a deci- 
sion on the questions involved in the suit oih«> 

than those specifically referred for decision ^ 

Court can refuse 

Lv is not neces- 

f u? ^be decision of the case. " MortAlitv 

eao"//)®’'THF"%^' Venkatasubbl 

OF Assurance Company 

Canada p. The Corporation of Madras 

16 !-■ W 330 : (1922) M. W. K. 166 : 

_ !■• T 871 :1922 Mad 66 • 

66 I. C. 800 : 42 M. L. J. 333 (H.C.). 


MADHAS civil courts act (III OF 1872) S 12 
^U^S^CITY POUCE ACT ,ill OF 1888,.' 

than by vehicles and ZZi-,Teut!oT 

caused by' vehicles'Tnd'* obstruction 

prohibits" anrobstructfon o"f"?'fb °"'y 

any manner on proof nf =.« • thoroughfare in 

iKumaraswatni ^ Sastri J ^ ^RrV°” ebbtruct. 
Emperor. / » Kuppammal n. 

(1021, M. w"iJ' 7-0 

nil OF 1922, ^Sb 9^Dd 

noTV.’! ^as paleTbcfoTTct-c'”" 

prL?nf^k::KL^^^^ - - 

Act came into7or« l‘or%hr" ‘he 

ii is not Open to the tenant ^ tenant, 

of the Act for an b;* apply under S. 9 

sen the land to “him" to 

made under the Acr hi, t. application is 

>he legal -P.e:e^nt;.ivrof"a t-L? 

of the court to adiudiraf^ . rf/ k 

was any contest 'f (here 

representative chamctl"of' ‘^e 

be determined by the ''onrt should 

Itself, (Spencer and ^PPUcation 

Latifa Bi n, Mott.i ammal. 46 Mad sU'l 

32 M. L. T. 290 : 1923 Mad 320 

44 M L. J. 271 (He.). 

^»Porce comlulsLyTafr^tanT "{T'T’ 

tot X"e'o"rro“squ‘7cannc‘'':m 'f”‘'belongng 

trtet;,7rrs;^r.o^7eifv:HIr 

on a valuati n to be marie hi fK 

l'^»lrafas«96r 

Aiyangar V. Doraswami’nayaga^r 

^®“5"2|23 : (1923, M. w. N. 148 : 
1928 Mad. 308 ; 44 M. L, J. 9i. 

MA^S CIVIL COUETS ACT (III OF 1873, 

m’H "£■ ii'Elfr to “ 

oassed a decree "or more thln'^R'^ he 

that an appeal from hm n ^ield 

as usual and n7to thf R 
Rahsm, Spencer and c .^'Sb Couit. (Abdur 

PUTTA ’ K^NAYY^ CHETrr^'* //., 

Venkata Narasaya ^^drabhatta 

39 I. C. 439^ U917.V w' w \ = 

■*019. (1917/ aj W. N. 367 (F.B.). 

' A ^^~^arisdiction. 

also loss susTame" ^y^'tbi'f 
defts. which the niff '“Pf®.?®*- action of the 
plaint is beyond the ■ ^ IbiOOO in his 

s.fs Court °‘ ‘he Dt. Mun- 

s„r.Ti.r»,srAr' "to- "■> 

(1911) 1 M. W. R. 320 : 9 I C 886 : 

9 M. L. T. 483. 
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MADBAS CIVIL COBEIS ACT, (HI OF 1873). S. 13, 

_S, 13 — High Court^Powcrs of revision 

— Interlocutory orders. . 

The High Court can interfere in revision with 

the interlocutory orders of Subordinate Courts^ 

This section does not relate to revision. (Miller 

and Sundara Aiyar, JJ 1 Chalasamy ^amiah v. 

ChalasaMY Ramasamy 11 • 

13 I. C. 903 : tl912) M. W. N. 199. 

_S. 14— Amending Court-fees Act {VI of 

The valuation for purposes of jurisdiction of a 
suit to recover possession of land from a lenaut 
is not its market value under S. 14 but one year’s 
rental payable by the tenant, for the year next 
before tl.fi date of presenting toe plaint under 
S 7 Cl XI (cc), ol the Court-fees Act \Sadosiva 
Aiyar and Phillips, JJ.) Narayanaswami Naidu 
V, VenNavalli Seshagiri Kao 39 Mad. 873 : 

18 M. L. T. 398 : 2 L. W. 1031 : 
31 I. C. 104 : 29 M. L. J. 672- 

- s, 16_ Hindu converts to Mahomedanism 

—Law applicable—Custom—Mahomedan law. 

Under S. 16 of the Madras Civil Courts Act 
where the part es are Hindu converts to Mahome¬ 
danism the Mahomedan law of succession pnma 
facie applies to them and a custom at variance 
with the Mahomedan law if proved may be given 
eflect to. iSir Lawrence Jenkins). Mahomed 

Ibrahim Rowther v. Shaik Ibrahim Rowther. 

45 Mad. 308 : 

30 M L. T. 85 : 15 L. W 354 : 
(1922) M. W. N. 470 : 36 C. L. J. 64 : 
24 Bom L. 944 ; L, R. 3 P. C. 149 : 
26 C.W. N. 793: 49 I. A. 119 : 
1922 P. C. 69: 43 M. L. J. 69 (P. C.) 

-8. IQScope of. 

The scope of this section is considered and the 
principle underlying it is stated in this decision. 
[Tvabji and Spencer, JJ.) Kunhamiji v. Kalna- 
THAR 38 M. 1052 : 16 M. I. T. 17 : 

241. C. 628 : 27 M L. J. 166. 


_—8.24— Affidavit sworn before Haeir in 

the absence ot Head Clerk. 

An artidavit sworn before the Head Clerk of a 
Dt. Munsif's Court who was acting for the Deputy 
Nazir in his absence is none the less a valid affii» 
davit. It is a declaration which a Court of justice I 
is bound to receive as evidence of the facts staled 
in it. {Oldfield and Napier, JJ.) KotaYya 
PiLLAI. in te - 27 I. C. 159 : 16 Or. L. J. 111. 

-(VII OF 18921. 

--8. 3—Stiffs relating to office — Valuation. 

A suit for a declaration relating to an oEfica and 
not to property is incapable of valuation and is 
not excepted from the provisions of S. 3 of the 
Act. (BakewelLJ.) Murza Hydrr ali Sahib li. 
HUssain Raja Sahib. 24 I. C. 3ie : 1 L. W. 398, 

—-- S. b {2t—Transfer of suit—C. P. Code, 

S. 24. 

S. 24, C.P.C. does not authorise the transfer of 
a suit from the file of the Small Cause Court to 
that of the City Civil Court. This can be done bv 
the Chief Justice! of the High Court under S. 5 (2) 
of the City Civil Courts Act. (IVafhs, C. 7.) 
Bagiammal In re. 381, 0 867 : 

(1917) M. W. N; 288 !82 M. L. J. 258. 


MADRAS COU BIS OF WARDS ACT, (I OF 1902), 

8. 45. 

MADRAS CODRTS OF WARDS ACT (I OF 1902) 

_8 4— 'Ward'- Meaning. 

(Per Nrishuan. J.) "Ward” does not a mean per¬ 
son who was once a ward but is no longer a ward 
of the Court of Wards. {Oldfield and 
/;.) Srinivasa Ranga Row r. oi 

Karvetnagak. 40 I. C. 811 : 6 I*-725, 

_ S. b— Collector—Powers of. 

The position of Collector managing an estate is 
different from that ol a trusiee in the patter of 
g-anting long leases. (Boddam and Sankaran 
Natr.JJ.) Nagu Chetty V. Bhaskara. 

1 (1911) 1 M. W. N. 6 : 9 I. C 41 : 

' 9M. L. T. 191. 

_S. Zb—Court of Wards — Powers of 

Hindu widow proprietrix. 

‘Property’ in S. 35 means moveable and also 

immoveable p'operty itself and not the *j^jercst 

only of a ward widow therein. Powers of Court 
of Wards under the Act are not limited but 
absolute and they can s» 11 the entire proi erty, not 
merely the ward’s limited estate, {Wallis, C 7. 
and Burn, J.) N. Navaneetha Krishna v. Rama- 

sami Pandia Kalvak. oli ‘ 

(1917) M. W. N. 201: 39 1. C. 263 : 

33M. L. J. 277. 

_Ss. 37 and 41— Notification of claim — 

Failure—Interest—Revival. 

The person having pecuniary claims against the 
estate under Court of Wards must himselt or 
through agent, notiiy his claim to the ct-llector 
and shcukl not rely on the notificai'on made by 
any other person. The claim f« r interest in the 
estate must be revived after the estate is handed 
over to the Ward. (Per Oldfield, J.) According 
to S. 41 the Court of Wards should not only dis¬ 
charge ihe debts during its tcoure but should also 
reduce the amount of debts still due. 41 post- 
’ pjnes unnotified debts to those notified under 
' S 38 (I) of the Act even after the Court has passed 
' the estate to the Ward. (Per KrishmiM, 7.) This 
I is iioi a permanent injunction. A creditor dis¬ 
abled to enforce his debt, during the tenure of 
i Court of Wards, is not necessarily disabled aiter 
/ the cessation of Court's tenure. {Oldfield and 
. Krishuan, JJ.) SRINIVASA Ranga Row v. Rajah 
i; OF Karvetnagak. 40 I. C. 811 : 6 L. W. 736. 


-9.43 (5), 32 and bb—Payment—Calcula¬ 
tion of 

Ss. 32 and 55 show that the calculation men¬ 
tioned in S. 43, Cl. (5), determines the net income 
that a managing Court of Wards st all set apart 
for payment. iStfs/mgiri Atyar and Kutuara- 
sivami Sastri, JJ.) Lodd Govind Doss v. Rajah 
OF Karvetnagak. 30 I. 0. 367 r 29 IL L. J 219, 

—^-8. 45— Lim, Act, S. 15— E.xclusion of time. 

The provision for exclusion of time when cal¬ 
culating the limitation prescribed by the Lim. Act 
applies only when the decrees have been trans¬ 
ferred for execution to the Collector. An amend¬ 
ment of it in execution petition ought not to be 
permitted to revive a barred claim. (26 M, 378 ; 
26 M. L. J. 83 ; Weldon v. Neal. 19 Q. B. D 394, 
Foil.) (Wallis and Sadastva Aiyar, JJ.) Kumara 
Venkata Pbrumal Raja Bahadur Varu v, 
Velayuda Reddi. 24 I. C. 195 ; 87 M. L. J. 85. 

4 


V W N 



CIVIL DIGEST, 1911—1923. 


10 


MADE4S CODET OF WAEDS ACT, (I OF 1902) 


_s 49 _ relating to property of 

Ward —Suit on pro^note^ 

A suit for money on promissory note against a 
ward 1 s a suit relating to toe p. op^rty ot tne ward 
withi 1 S 49 {U of the Act. {While, C. J and 

i^nnaran \’ atr , J.t Vknkatachelapath y v 
COMMA VARA Satyanarayana. 25 I. C 890 • 

37 Mad. 283.* 

^-S. bQ~Release by the Court of Wards of 

an estate^Appointment of guardian^Powers of 

guardian—'' Property of the minor'\ meaning of- 

Trust property not included—Direction for taking 

accounts trust property by the District Court, 

validity of— Consent of parties cannot give 
jurisdiction, *’ 

Where on the withdrawal by the Court of 
Wards from the management ot an estate a 
guardian is appointed lor the property ot the 
Ward under S. 59 of the Act. such guardian has 
autn jrity only over the property ot the Ward over 
which tne Ward has beneficial interest and not 
over tne properties of a religious institution of 
which the Ward happens to be a trustee. The 
expression propeity oi the minor * in S, 59 of 
the Court of Wards .-vet has reference only to tne 
preperiy of whicn the minor is owner. Where 
the District Court gives directions to such a 
guardian appointed under S. 59 oi the Act for the 
examination of the accounts of t^u^t property a 
commissioner and for the checking of the collec¬ 
tions III a temple of which tne Ward is a trustee, 
such directions are beyond the powers of tne 
District Couit. The District court which is in- 
competent to deal with me matter cannot acquire 
any jurisdiction by tne consent of tne parties 36 
Cal. 193 ai p. 20b : 16 C L. J. 7? and 3o Mad. 39 
Kei. Such a guardian managing the trust pro¬ 
perties would be a trustee dc son tort and he 
Would be liable for tne Acts done in his uo- 

tru:>teeand 

Varadachakiar z.. Raja Rama- 
KRISHNamma Garu. (1923) M W N. 203 • 

32 M. L. X. (H 0 ) 258 : 1? L W. 744 
1923 Mad. 497 : 44 M. L. J. 367. 

S, 63 — Ward — Trustee of temple — 


MADRAS DISTRICT MUNICIPALITIES ACT 
lIV OF 1884), S. 21. 


nn municipality By-law S4 

Other building material, tncaning of— Whether 
includes sand. 

“Other building material’' within the meaning 
of the By-Law No. 54 of the Ootacamund 
Mumcipahiy, must be “ ejusdem generis ” to 
bricks, stones and road metal in its potentially 
deleicnous effect on the public thoroughfares and 
therefore the sand cannot be included in it. 
(Ayltng, 7.) In Re Hassan Sahib. 3o I. C. 1004 : 

16 Cr. L. J. 716. 


S. 10 Status of Municipal Councillor. 

.X_* 


The status of the Municipal Councillor in 
Madras Presidency created by S. 10 ot the Act 
IS subject to election rules framed by the Gover¬ 
nor-General in Council. The term 'election' 
rneans a valid election not set aside under R 36 
(Ayhng and spencer, JJ ) Nataraja MudaliaR 
V Municipal Council of Mayavaram. 

36 Mad. 120 : lO M. L. T. 219 : 12 I. C 311 • 
(1911) 2 M. W. N. 233 : 21 M. L. J. 878' 


•Sfl. 18 and 28—Chairmen, election of 


A, ' D — t^rusiee Of lemple — 

Manager -Power to suspend archakas-Liabi- 
Illy •»/ minor trustee. 

A manager appointed by the Court of Wards 
under S o3 of Act I of 1902 to discharge the 
duties of a lemple trustee, during the minority of 
ward, who is the trustee of t-e temple has power 
to suspend or dismiss temple servants and 

archakas, who are bound to obey his orders. A 
minor trustee is not liable for acts done by the 
officer appointed by the Court of Wards under 

Ihe statutory authority conferred by S. 63 of Act 

I of 19‘.i2. {Wallis and Saiikaratt Nair, JJ) 
Govinda Iyengar v. Raghu Nath Dora- 

SINGHAM. J5 J Q gQ2, 

'S. QG—Rufes under — R. 58 —Remissions 
^Power to grant Onus. 

The Manager has no greater authority than the 
Collector under R. 58 ai>d the party who sets up 
the plea must show that the Manager was specifi- 
call authorised to grant remlssi ins-(CoMffs Trotter 
and Srinivasa Aiyangar, JJ,) Madhava BhUnij 
i>ANTo V. Ramachandra Mardaraj. 81 I. C. 468 


^ yj i - Da, C^CQllOn OT---- 

Candidate presiding over his own election meaning 

of chairman" - Taking part in a ballot"^ 
Meaning of. 

Rule 4 of the lules for election of chairmen of 

‘f “"•J®’’ Madras District Munici¬ 
palities Act, provides that a candidate for the post 
of a chairman of a municipality cannot pres^ide 
3 returning officer at an election meeting 
m which his name ha> been proposed and second- 
ed The reason for this rule is that a man can- 
not be allowed to judge bis own cause. The phrase 

fh,.* applies both to 

officer =‘'’d a^tmg as a returning 

■" S. 28 includes 
chairman delegate whom a chairman appoints 

Rnirif act as a chairman. 

Rule U of the rules for the decision of election 

Municipal disputes, provides that the party 

rying to have the election set aside must prove 

ha not only the rules were not complied with but 

that by such non-c impliance the results ol the 
election were materially affected 

A Subordinate Judge while dealing with an 

Fterti’nn pT®'". Madras Municipal 

m/h r subordinate to the 

High Court and the latter Court can interfere in 

R r m C- {Wallace. J.t A. 

• Thambi Maricair V. V. S. Ba- 

LASA MARACAYAR# t ttj . 

46 M 123 : 1922 M W.lm *: 
1923 Mad. 254 : 44 M. L. J. 69. 


Ss. 21 and 27 —Powers of Municipal 
Council Bona fide exercise — Discrelion — Inter¬ 
ference 0/ Courts. 

A Municipal Council is a Corporation with 
to contract and to do all things necessary 
for the purposes of its constitution, the Municipal 
fund being held by it lor the purposes of the Act. 
The Court will not interfere with the operations 


12 


11 


CIVIL DIGEST, 1911—1^23. 


U&DBAS DI8TBICT MCNIClPALITIEB ACT, 
(IV OF 1884) 8. 24. 

of a Municipal Council if they are w.thin its 
authorisation and the Council Acts bona pac. n 
is the best judge not only oi what is most con¬ 
ducive to its own interest but also of what is 
proper and htting as regards third parties 
will be left unchecKcd lo take or not to take lands 

for promoting sanitation. {Oldfield, J.) ' 

Krishnaswami Iyer. In re. 48 I. C. 128 : 

36 H. L. J. 251 

_S 2^—Street drains—Vest in the Muni- 


MAOEAS D18IEICI MUNICIPALITIES ACT 
liv OF 1884) S. 60. 

g 53 — f*ro/cssjOfi tax—Catrying on 


cipality—A'^verse possession. 

Under S. 24 of tne Madras Dt. Municipalities 

Act, drains attached to the street vest in the 
Municipality th'^ugh the sites of the drains 
belong to the owners of the shops abutting the 
street. There can be no adverse possession 
against the Municipality unless the user of a dram 
as a drain is openly prevented. {Saaasiva Aiyar 
and Burn, jJ.) Arunachklla Chettiar v. 

MuNicii'AL Council op Mayavaram. 

U L. W. 202 : 56 I. C. 493 : 

(1920) M. W. N. 229 : 39 M. L. i. 222. 
Ss. 32 and 2 S 0 —Chairntan^Delegatton 


business witt^in the Municipality—Shipptng Com- 

pany. 

The Clan Line Steamers, a shipping 
which earned its prohts by carriage <>* 
sea and m the course ul ns business traded wim 

a port in Madras at which the 
ca^Ko could nut be said to exercise 'heir trade o£ 
earning on their business within the so ^ 
mike them liable lor prolcssiona tax under S 53 
of the Madras Distiicl Municipalities Act. me 
testis where, in substance, ihe making 

contracts is car.ied on and controlled^ GRAINGER 

GOUGH tlb9b) A C. 325. Lowell and LHRist- 
UAs, Ltd. V. Commissioner of Taxes. A. 

C 46 Ref. {lVallis,C J.and 

MUNICIPAL COUNCIL OF COCANADA V- THE CLAN 

Line Sleamers, Ltd. 42 Mad. 465 . 

26 M. L T. 192 : 611 o. 692 : 

10 L. W 16 ; 36 M. L. J. 226. 

fAffiiming on appeal 46 I. C. 500 : 

34 M L. J. 146.] 


of powers—Complaint by the delegate. 

Where the chairman authorises a person under 
S. 32 even to lodge a complaint, he need not be 
specially authorised under S. 280 to complain in 
respect of offence under the Act (Abdur Rahim 
and Ayling, JJ.) Krish'^asami Naidu, In re. 

12 L. W 427 : 22 Cr. L. J 816 : 

60 I. C. 1003 : (1920) M. W. N. 648. 

-•38. 39 A, 268 and 280 6y 

secretary—Municipal Council — Power to with¬ 
draw. 

A Municipal Council cannot withdraw a com¬ 
plaint duly instituted by the Secretary of the 
Council under S 268 of the Distiict Municipali¬ 
ties Act. {Sankaran Nair and Ayling, JJ,) Par- 
IIANANDA Nadar v. Karunakara Doss 

16 Or. L. J. 299 ; 23 I. C. 607 : 27 M. L. J. «17. 

- ^b—Suit by municspality for recovery 

of money due from toll contractor—Contract not 
in writing—Effect of. 

In a suit by a Municipal Council against a 
contractor who had bought in an auction the right 
to collect certain fees or tolls in the Municipality 
for the balance of money due from him, the 
deience was that the contract was not in writing 
as required by S. 45 and that the claim was there¬ 
fore unsustainable. Held, that the defendant 
having enjoyed the right of. collecting the tolls 
for a year, was liable on an implied contract and 
the Municipal Council was entitled to a decree 
against him. [Lawford v. Bellericay Rural Co«rt* 
c/7, (1903) 1 K. B. 772 followed. {Krishnan, J,) 
Srirangam municipal Council v, Bodi. 

18 L W. 180 : (1923) M. W. N. 872 : 

1924 H. 162 : 46 M. L. J. 164. 

-S. 45— Contract—Not conforming to sec¬ 
tion—Suit on contract, if maintainable. 

If a contract by the Municipality, as per ex¬ 
ample, a lease of tbe right to seil in a market is 
not in writing in accordance v\ith the provisions 
of S. 46 of the Municipal Act. no suit could be 
maintained upon it. {Benson, 0. C. J. and 
Sundara Aiyar, /.} Madura Municipal Council 
V. Veeranna Kone. 16 I. C. 890. 


_S. 63-P»'o/fS5iott /av—* Carrying otr 

6»siness’-rcsf for—Bill of lading. 

.4 shipping company registered at Glasgow was 
represeoled by an agent in Madras wl.erc they 
paid professional taxes. The company was 
represented by another agent at Locanada, and 
this agent's lui.etions were to negotiate 
for shipment of cargo and receive payments 
by commission but the shipping arrangements 
were made by the agent at Cocanada through the 
agent at Madras and the booking space was made 
by the latter's order but bills.ot lading were signed 
by the agent at Cocanada. Held, tuat irom the 
substance of .be matter it appeared that the 
agent at Cocanada did not act independently but 
his actions were controlled by the agent at 
Madras and therefore the company was not liable 
to pay profession taxes at Cxanada, and that a 
bill of lading which is only an evidence of ihe 
contract of adreighlmenl cannot be regarded as 
the contract itseli. When a company is paying 
profession tax at a place where it has its head 
otficc, it need not pay such tax at any other place, 
where it carries on a subsidiary business Ihxough 
an agent acting not independently under insttuc* 
tioos irom the head ofl&ce A merchant does not 
exercise his trade in every place where he has 
customers. It is the duty of the Court to look at 
the question broadly and in substance. {Coutts- 
Trotter^ J.) Clan Link Steamers, Lt^v. Muni¬ 
cipal Council of Cocanada. 461. C. 600 : 

34 H. L. J. 145. 

[Affirmed on appeal 51 I. C. 698 : 42 H. 456.] 


—S. 63—*' Person in receipt of pension " — 
Meaning of. 

A ‘ person in receipt of pension ‘ in S. 53 of the 
Act means a person who receives a pension. 
(Sunifnra Aiyar and Jl/ilfe*’, JJ.) MahaoBVA 
Sastri V , Municipal Council, Kumbakonam. 

SI 1. C. 847 : (1913) H. W, N. 9S5. 

St. 60 and 63 —Pro fession fa.v—** Holding 

m ^ .A •AkA Bk 


office**—Meaning of — District and Sessions Judge^ 
Cuddalore, staying at KodaikanM, 
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MA0BAS DISTEICT MUNICIPALITIES ACT (IV 
OF 1884), S. 61. 

The word “ holding ’* does not necessarily in¬ 
volve any suggestion of discharging duties con¬ 
nected with the office. Where the District and 
Sessions Judge of Cuddalore spent his vacation m 
Kodaikanal and paid profession lax there, he is 
not Jiabie to pay the tax again at Cuddalore. (17 
Mad. 453, Dist j The liability to pay professional 
tax arises Irom pafticipation in the benefit and 
convenience conferred by municipality upon 
residents within municipal limits. 

No distinction can be drawn between administra¬ 
tive and judicial functions of a Disi. and Sessions 
Judge, (^iunkaran Natr and Ayltng, JJ.) Henry 
Moberly V. Municipal Council op Cuddalore. 

38 M. 879 : 23 I. C. 398 : (1914/ M. W. N. 171 


--- Ss. 61 and 63 —Owner and occupier — 

Capacity of—-Person tn dual capacity—butt to 
recover tax—Declaration of right. 

Where a person has a dual capacity as the 
trustee of a temple and the head oi a mutt, and 
in his former capacity occupies a building owi.ea 
by him in his latter capacity, he is an occupier tor 
refund ot money, paid by him in that capacity. 
In a Suit to recover only a tax illegally paid, i,o 
declaration aa to future rights and iiabiliijes 
should be given. A person casually investing his 
surplus money in moiigage or personal security 
is not a money Itnoei wuhin the meaning o» &. 55 
read with bch. A, Cl. 3 oi the Act wmeh requires 
a contifluous and systematic lending aaiouniing 
to trade to maae a money-iendci. {:>uda^iva 
Aiyarana Tyabji^ U.) MUNICIPAL Council of 
TiruPATI V. l-KYAG DOSSJEE. 

1 L. W. 613 : 16 M. L. T. 98 : 

26 I. C. 96 : 27 M. L. J. 2Sl. 


^^^^CIPAIITIES ACT (IV 

PA°r"p^f! spencer. JJ.) Munici¬ 
pal CoUnc^ of Kumbakonam V. Abbah Sahib. 

^ ^ ^68 : II I. C 669 : 
(1911) 2 M. W. N. 96 : 21 M. L. J. 190 


72 and 73 (2 )—Theatre unfit for use 
<^d unused owing to removal of part roofing — 
Exemption from tax. 

Where a part ol the roof is removed for the 
purpose of effecting repairs and the building is 
rendered unfit lor use, it cannot be held to be 
couipJeiely demolished or destroyed wituin S. 73 
(2) ol the Act as to completely exempt it from 
liabUuy to tax. As a bunding actually unused, ii 
IS liable lor half the usual tax under s. 72 uf the 
Act. {:sadasiva Atyar and Coutts-Trotter, JJ.) 
Municipal Council of Tanjore v. Krishna 
PiLLAl. 44 Mad. 364 : 18 L. W, 226 • 

J921) M. W. N. 139 : 40 M. L. J. bOfi! 


S. 89 Penal Code, S. 166 —Attachment 
cart while in motion for want of license. 

An attachment of a cart for want of license just 
at time when the goods of passengers are placed 
in ir and the passengers are about to get into it 
is illegal under S. 89 of the Act. A seizure under 
such circumstances is an offence under S. 166 of 
the Penal Code. {Miller, J.) Subraya Iyer v. 
Emperor. 14 I. C. 199 : 18 Cr. L. J. 199. 


---Ss 92, and 191 —Cott/racf Act, Ss. U 

and 23 —Lease of right to collect slaughtering 
fees Legality 

A Municipal Council has no power to farm out 
the right to collect slaughtering fees. A lease of 
such a right is void under Ss. 11 and 23 of the 


P 103 92 and ll—Tollgaie kist~lf 
\ under i 92. ^ 

t IS money due under a conttaci’• under S 92 

Therefore a proseeu.ion lor such non-p'ymeni 
will not he under S 111 of the i\ct. (Ayhlg, J\ 

Mohamad IbRAHiM Sahib r, Mumc paut^of 
Anakapalli, 30 1. C. 750 : 16 Cr. L J 702^ 

— 113 117, 216 to 22l-Mun,ct4,al 

Council- Dut\ of to remove night soii—R.ghlof 
0/evy/m/or transport from owner's premises, 

l.tks Arf Ohtrict Mu.iicipa- 

! . as amended by the Act of I 8 O 7 , 

nighi soil from occupiers’ bujld<i>g or land and it 
«s Illegal for the council to charge anv fees w 
such transport [Jiadasiva Aiyar and Napier JJ) 
SOUTH InwaN I/ailway Co.. Ltd. i;. Municipal 
Council. Trichinopoly. 43 

12 I. W 4 11 : 69 1 C. 697 : 

(1920|M. W. N. 618. 
ZeS—Amending Acts (3 of 

1897) and (5 of 1909)—Water-Contract for use 

firL Act—No term in contract 

for payment for excess u>er for domestic purposes 
-Change tn the law Etfectof. r t =- 

Unto S. 147 of (he Dt. Municipalities Act as 
amended m 1909, no agreement is necessary to 
make the person using water for dome.stic pur¬ 
poses in excess ot ihe prescribed limits or for 
non domestic purposes liable for tax in respect of 
Ihe water consumed by him. This liability is not 
many way affected by the fact tbai the person 
prior to the passing of the Amending Act of 1909 
entered into a contract with the Municipality for 
the use of water and was liable under the con¬ 
tract for using water lor non-demestic pur¬ 
poses only. Pay^ments due in respect of excessive 
use of water for domestic purposes can be 
recovered under S. 269 as a tax. 

L—Whtn a new liability is im- 
posed by newly enacted provisions of law it has 
the effect of annulling all contracts made prior to 
the enactment. [Sadasiva Iyer and Spencer JJ.) 
The Municipal Council of Conjeevaram v. 
Venkatachariar. II L. W. 674 ; 67 I C. 718 : 

(1920) M. W. N. 469 : 39 M. L. J. 68. 

-8. IQO—Encroachment— Municipality's 

power to remove, when title lost by adverse pos¬ 
session. 

Where a part of a street vested in a Munici¬ 
pality is effectively occupied and acquired by 
adverse possession against the Municipality, it 
ceases to be a street and the Municipality has no 
pdwer to remove the encroachmei t on it under 
S. J68 of the Act (23 M. L. J. 479, Dist.) {Sa^a- 
siva Aiyar and Tyabji, JJ.) Chairman, Munici¬ 
pal Council v. Subba Pandither. 

88 M. 466 : 14 M. L. X. 187 : 20 I. C. 956 : 
(1913) M. W. N. 904 : 26 M. L. j 297. 



15 


CIVIL DIGEST, lyil—1923. 


16 


M&Da&s DisratCT monicipaluies act iiv 
Of 1884), 8. 168. 

___.8. iQ%~Public street—Enoroachment — 

Adverse possesstott — 'Dfoins. • • ..i 

The streets and drains therein in Municipal 
Towns are vet>ted in the Maoicipaliues by Govt 
for me purposes tor which mev were consUtuicd. 
Their riijht is not a mere rignt of easement, but 
a special kind ot pr iperty in the site previously 
unknown to law. but created by sta-.ate Although 
the soil may belong to one pers m another person 
may be the owner of a bjildiog above the soil 
and the right to occupy a portion of the space 
abjve the soil may be acquired by hraiiation. 
Though an encroachment has ocen in existence 
for the stalutO'y period and tne Munic|palitv s 
right to tne space covered thereby is extinguish¬ 
ed, still tne statutory right of tue Municipality to 
demolish the encroachment on a drain in the 
street is not lost. (Sundara Iyer and S'^dastva 
Iver JJ.) BasaVESwaraswami v. Havalui Hus¬ 
sain 38 M. 6 : 12 M L. t, 40*^ : 

17 I. C. 158 : tl912) M. W. N. 1080 : 

28 M. L. J. 479. 

_.ga 172 and m—Mtsfeasance—LiabiUly 

of Municipality for-Gravel neifligently thrown 
on public road — Injury — Damage— Negltgenat of 

contractor —Effect of, . 

It is the duiy of Municipalities to lay and main¬ 
tain roads so tnat the public may pass over them 
saielv and they are not liable for the iii|uiies 
resulting to the public through the negligent or 
improper performance of thai duty. Tne liability 
ol 8ta»atjry bodies tor negligence is not based on 
whether a protit is derived by the levy of a cess 
or toll irocn the public. The quesiion whether it 
gives them an income over expenditure is not a 
criteri m for eniorciiig liability. Municipalities 
in India do not act in the exercise of sovereign 
power as agents oi the State in paying or main* 
tainlng toads U9151 M. W. N 39, Dist. In the 
case of statutory bodies entrusted witb the per¬ 
form mce ot public trusts, their liability cann d 
be shiitad on to a contractor employed by them 
for a particular purpose. They may bargain with 
the contract jr that he shall perlorra the duty and 
stipulate lor an indemnity Iro.n him if it is not 
periormed. But tney are not thereby themselves 
relieved from liability to toJsc injured by the 
failure to perforin it. The public have a right to 
use the full breadth of a public road and any 
obstruction lO such use amounts to misfeasance. 

I'er Napier^ J. —S. 173 of the Madras Dl. 
Municipalities Act does not apMy to the case of a 
contractor executing repairs ib ihe road under 
the orders of a Municipal Council. 

Quaere ,—Whether a public bjdy can be liable 
for mere non feasince. Wheiber the makii'g of 
roads by tne G ivernment is an act of sovereign 
power. {Seshagiri Aiyar end Napier, JJ.) THE 
Municipal Council of VizagaPAtam v. Wil¬ 
liam Foster. 44 1. o. 308 : 4l U. 638. 

--8. 188. il )—of -Livery stable, 

meaning of. 

Under Cl. (1) of S. 188 of the Act, a license 
ought to be taken out for keeping a place as is 
indicated in the clause. In all such cases, the 
element of letting out ooi hire is involved in the 
use of the place. A stable is a "livery stable" 
within Sub-Cl. (I) of il) ol S. 188 whether the 


MADRAS mSIEICr MONICtPAUIIES ACI (IV 
OF 1884). 8. 249. 

aumber ol horses kept in it for j® 

JJ I PUBLIC PROSBCUTOR V. , ig . 

SAHIB. jg j 27 , 

_S. 188 (1) lb) (5) and 189-Licens., ap¬ 
plication lor-To bail 

wilhtn thirty days— Scope of.S. 188 . 

Where no order was passed on an appUcatton 

(or Hcense to boil paddy till after the exptrv of 
lltv days fixerby S 188(5) ot the Act. and the 
accuLd boiled paddy, Held, no offence was com¬ 
mitted as the place must be deemed to been 

licensed for next official year under S. 18« tb). 
S. 188 tSl should not be read subject to 
ence to the refusal of the license in S- 189 of the 
Act. {Oldfield and Seshagiri 
Maturi Venkatasubbayya. 40 588 . 

41 1, C. 655 : 18 Cr. L. J. 881. 


_^ 3 . 196 (6)—License —Discretion of Muni- 

^nder the section a Municipality has an abso¬ 
lute dscretion to reluse to grant hcense. 28 M. 
520. U'^ubted. (Sesfcrtgir* Aiyar and Napier, JJ.) 
Nagalinga Thkvan ®- 

KUmbakONAM. 2 II. W. 368 : ^ I. * 

17 L« Qlki 


_88. 207, 217 and 264-A-La(nrtcs—Orrfer 

of Council regarding—Failure to comply with— 
Prosecution^Council not bound to calt on the 
cused to Provide tnoveable receptacles. 

A Municipal Council is not bound to call upon 
tac accused t' provide moveable receptacles 
under S. 2l7 of the Dt. Municipalities Act before 
proceeding to take action under S. 264-A. There 
is no duty imposed by the Act on the Municipal 
Council as a ne<‘cssary condition precedent to the 
instituiio I of the prosecution under S. 264-A to 
have constructed the latrine themselves under 
S. 264. [badasiva Atyar and Napier, JJ.) THE 
Public Prosecutor v . Settigiri Narayana 

reddi. « **1.= 1® I- 

10 Cr. L. J. 981 : 38 M. L. J. 448. 

_S. 222 —Offensive liquid—Letting into 

street—Offence, , 

An occupier of land within a Municipal area 

allowing offensive liquid to flow into the street 
IS guiliy of an offence under the section, though 
incre arc no side drains for the street. tSrtoosiva 
A'yar. J.) Public Prosecutor v . Attawar 
Rama Rao; 38 I. C. 789 : 18 0 i*. L. J. 884. 

-83.249,388 tb) and 365 —^ofiyicatfon 

issuerf ifi July 1920 purpo^'ting to be under the 
Act before the new Act came into force—Validity 
—Conviction—Penal statute —Consfriicfiow. 

The accused was convicted and sentenced for 
the offence o! sioring and selling grain whole¬ 
sale witnn the Cannanote Municipal limits with¬ 
out the license cf the Muoicipil Chairman under 
Ss. 2^9 and 338 (b) of the Madras DUtuci Munl- 
cipalilies Act V of 1920 contrary to a notificailon 
ismed in July 1920 by the Municipal Council con¬ 
stituted under the repealed Act ot 1884 purporting 
to act under S 249 of the nevy District Munlcipa* 

liiipe Arf \7 n( lO^fl enmft 2 innt\ths h^fnrfi the " 
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-.BEXS ^rsT. MUKXOIP.UXI.S ACT. s. .ao. habeas bxsx. mbnxcxpauxxes acx s ss: 

Act was nut in r\« _...... ’ ® 


Act was put in force. On revision, htld that the 
nouacatiou was not a valid one under tbc’new Act 
because the CJuncil purported to act before ttie 

TheTefn/ and the notirication was 

therefore invalid and consequently accused was 

new Act. The 

fact that the petitioner was in no way prejudiced 
» .m.nater.a When the question arLs m con 
« f" apDlicatioo of a penal provision 

as astrict con.truction of the law is required °li 

such a case. The notification crnnot be^^u,,port¬ 
ed as a -rule" "by law” or ‘regnlation ' under 

the provso to S. 3oS of the new Acc, as the cVdl- 

"O' satisfied 

o. emperor. , 1923 , M W. N. Vi ; 

23 Cr. L. J. 285 : 42 M. L. J. 149 iH. C.). 


® 8 - 263 and 280—6<3;ji7ary Inspector _ 

Authority 10 prosscutc Joi deviation from J.,n~ 
U^alily time-ConviUion- 

Inspector expressly authorised by 
the cuairmau to prosecuie for deviation from the 
plan attached to an application for licenseTefer 
nd a complaint not only lor such devialioii but 

°haf^hrs'“® 'intnod by lietnse. 

tieid, ihat ihe bat nary Inspector was not exoies- 

sly or impliedly authorised lo preier a compUmt 

about exceeding the time limit awd the convmtion 

iv nf consequent 

ly illegal {badasiva Iyer and Od^ers JJ) 

Kviliap^rumalNaiduii. Emperor. ^ 

21 Cr. I. j. 327 : 56 I, C. 599 : 11 I. W. 120. 


*———S. 25{i~Rebuilding of factory which was 
burnt down not within section, 

® intends for 

the fi. St time to construct or establisu any factory 

worksh ip or workplace. It cannot apply to a cas^e 

Changing the machinery, the sned 

burn^ dow * °n® 

°r,Tw's 

24 Cr. L J. 453 (2, : 1923 iad. 375 ' 

~ S, 250 (1) (a)—B. 4, note, l^—Rules 

iy of Ckairman^Good faith. 

registered as a voter was rejected and the firm's 

imUord^ In “ 

?es tne 

eedWs or^' ^heiher the Chairman pas- 

Sible for t’hi **’® Cuairman wno was respou- 

tfabte!^' 

U M L. X. 6 t« . 31 X. c. 322 : 29 M. L. J 704. 


Sb. 278 and 2^^—Nuisance-Liability in 
damages for Erection of latrine. —Site approved 
oy Munictpahty. 

The erection of a latrine under the orders of 

mumcipahty on a s.te approved by the latter 
does not render the owner exemp from liabi¬ 
lity in damages for nuisance to a neighbouring 
occupier. The power gi^eii to the Municipalitf 
to supervise the erection of a latrine is a per^ 
mtsswe obligation and should be exercised whh- 

aoLlurr private interests than is 

Tif^ necessary. The provision in S. 278 of 

Ihe Act for award of compensation for damage 

‘^® Municipal Council does not take 
away the common law right to sue for injunction. 
ISeshagttt Atyar and Phillips, JJ.) Rama Rao 
V. Martha sequeria 42 Mad. 796: 10 L W. 147- 

noim ; 52 I c. 92i; 

(1919) M W. N. 618 : 37 M L. J 224. 


tor bread of llnuacl‘‘ Suit for oompensation 
Notice under the seetion is not necessary for 

suit to recover compensation lor breach of con. 
tract to remove rubbish which was iuterfprpri 
with by Municipal servants is not governed by 

PaL^ache Kcmbakonam p. Veeraperumal 

(1916) M.W.K. 143 : 28 I.C. 45; 28 M I.J 147 , 

' s 262 (2/ — Profession tax levied on 
u>rong estihtateSuit for recovery of — Bar. 

A suit tgaipst a rauraicipality for recovery of 

that It Was based on a wrong estimate of income 
naw"®**. 262 (2l of the Disl. Munici 

?hl r‘ 'S by way of appeal to 

/ ) ® ’7 of the Ac. tJCtishnan, 

Chairman. ViruoupaTti » 

bARAVANA. ^ 54 r. c. 454 : 10 I. w 692. 


219 -^09 ««<I<o» of land-tnam land 
Transferee from Municipality ^Liability to 
assessment, ■' 

A Municipal Council acquired certain Iiiam 
land under the Land Acqn. Act and by several 
traasfeis plff. became the owner of it The olff 

* ^ t * was ent'tled ouly^ to 

quit rent as from th;: loamdar and not ground 

rent. Heid,\h^\. when the land vested in Govt 

It became ord.wary Govt, property liable to assess¬ 
ment in tne hands of any person who might 
afterwards become its occupier. If the pllf. 
claimed m hold the land iree irom the payinem 
of assessment he must show some grant exempt¬ 
ing him iromsuch payment. The Govt, order 

cmferrihg an absolute propelty and all trans- 

lerees from a Municipality simpiy removed all the 
objections to the transfer on the ground that the 
tra^ieter is a Municipal Council and did not 
9^empt the transferee from pa>ment of revenue. 

JJ.) ChALLK r ALLI 
HANUMANUDU V. SECRETARY OF STATE. 

36 Mad. 373 : 15 I. C. 376 ; 

11 M. L. X. 207 : 22 M. L. J. 446. 


C D— VOL. IV 2 


S* 287— '*FinaV'—Meaning of—Suit in 
Ctvil Court. 

The word “Hnar» in S. 287 of the Madras 
Municipal A.t applies to proceedings before the 
Corporation and aims at barring an appeal f»om 
the StandiMg Committee to the general body of 
the Commissioners and not to exclude the juris¬ 
diction of Courts It is open to the Civil Court 
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MADBAS estates IAND act. (I or 1908). 


HAKEAS DIST. MUNICIPALITIES ACT. 8. ■ SBSHa PHA^bHUJ; 

__a suit for an injunction agains kimperok w w 79 : 


to entertain a suit for "^“^emorishing 

^T-trV^3iT6ot^bC.67i Dist. ^BettsonA 
a building. 3l n. ouh, Valli Amval 

0, C. j. and Sankara n N,,,, J.) VaLL 

r. CoEPORAiION OF Madeas._^ , le I C 971 : 

(1912) M W. B. 1U2 23 M. L J. 631. 

_g 303 i2) |b) and (o)—Pules fa^^f ^ 

the Governor in Ccuncil-VaMtty ol-Bydaw- 

Cot»sfr«c/io». , 

Before a rule framed by a rule ‘I 

ty is declared ultra vir^s the Court n-ust be sa -s 

ficd not only that it had no but 

Do^ver under which it is purported lo act, but 

also that it has no power at all under any iaw to 
act 18 M. 236 followed. Rules framed by the 
Governor in Council relating to the election o. 
Chairman and V.ce-Chairinan of 
Municipalilies and published as 
No. 1134 under S. 303, i2) of the Madras District 
Municipalities Act though not authorised under 
tha* provision of law, can yet be supported undei 
S 303 (2) (c) of the Act. Consequently such rules 

{Kr^shnan, J.) SecketaRY of 

State For India V AppaRao. 

il9i:3) M. W. N. 4^0 : 19 L W. 636 : 
46 M. L. J. 166 : 1924 Mad. 92. 


_ _ S,Zb 2 ~-Electton~-Rejection of notuina- U 

lion tatcr by Chairman—Appeal to Local Govern- L 
ment- Rtght of party aggrieved—Liability of N 
Chairman— Injunction-Right to vote infnnge- ^ 

ment of 

"Where a person standing as a candidate fora ■ 
Municipal election has his nomination pape^ re- i 
iected by the Muncipa! Chairman Improperly and 
on a mistaiten view of the rules, and the Local » 
Government on appeal by the aggrieved candidate ' 
refuses to perform the statutory function ol in- 1 
terpretiBg the rules and deciding on the validity i 
or otherwise oi chairman’s couduct he has a right 
to sue in a Civil Court lor a declaration that his 
□ominatioo is valid and for injunction restiaining 
the conduct of the election without him as a 
candidate. If however the election has been 
held the remedy of the aggrieved candidate is by 
an election petition preferred to the Sob Court or 
the District Court. Where a person having a 
right to vote or to stand as a candidate for an 
election is wiongfully deprived of that tight, the 
person so dept Wing him is liable in damages 1 
unless he is himself acting in a judicial capacity. 
Under R 31 of the election rules made under the 1 
Madras District Municipalities Act the decision oi I 
the Municipal Chairman as to the validity or I 
otherwise of a nomination paper i net bnal and 
the L'^cal Government is vested with the powet 1 
to finally decide upon the interpretat on of the 
rule. tSchwabc C. J.and Wallace J ) Sarvothama 
Rao V, Chairman, municipal Council, Saida- ' 
PET. n L ■W.431 : (I923i M W. N 266 : 

82 M. L T. (H. C.l 178 : 46 M L J. 23 : 

1923 Mad. 476. 

__Sob. V— Wholesale dealer—Who is. 

A trader who stores bags and sells grMn by the 
bulk without breaking the bags is a wholesale 
dealer within the meaning of Sch. 5 of the Act. 


^‘'r\XTciZe of cl. (q) of sch. V of Ihe^ Act 

qualifies each of the P^^btec” seemt lo be 

merely the la^t clause, obiect see 

to bri* e under municipal control by in thinea 
;; ...« “ 

sr,r. “ P.S •" *• “ 

mSustrial process wilhin Ihc ‘ 7 . 

clause. Ordinarily any large machinery 

o,?s o human l.fe, but it cannot be Piesu-ned that 

any pa.t.cular machinery ■®- 

K. V S. RAMACHANDRA RAO V. CROWN. 

18 L.W. 618 : (192*1 M.-W N 767 : 75 !■ C- 

38 M. L. T. IH. C.) 234 : 45 M. L. J. ooo- 

_ Madras District Municipalities and 

Local Boaras Amendment Act (H o) 19..2 

lion Of—Prtsidenl by members not takm oath 

“'SX“"Mad\’arAct il of 1922 the election of a 
President ol a Local Board by Persons who 
though elected as members thereof ^ve noi taUen 

the oath of allegiance is invalid. lSfe»«r a»o 

. Devadoss.JJ.) XaJ*R«adar Modaliak v. Visv 

1 naTha Kbddy. 76 I. C* 620 ; 45 M. t. J. 543 ( )• 


MADRAS!EDTJCATIOMAL RTJLES. 

_ 59-A — If exhaustive — Corporal 

punishment-Power of school metsUr. 

^ Hower ol a school-mas.‘er .Ji'inflicting corpo 
ral punishment is dealt with in Rile 59-A, 
w id) hnwCNcr is not exhaustive on the subject. 
[Oldfield and Venkatasubba 

V. V» nKaTARAMANI 49 “•/* J; ; 

46 M 648 : 11922) M. W. N. 246: 16 ^ * 

31 M. L. T. 26. tH, C.) ; 1922 M. 200. 

MADRAS ENDOWMENTS AND E8CHKAT8 

REODLATlON (Vll OF 1817). 

__ g. 13 —Scope of—of trustee' 

-Board of Revenue-Responstbihty of. 

Quaeri .-Whether the Board of Revenue under 

I Hcg. Vll of 1817 can divest itself of all responsi¬ 
bility by appointing a hereditary trustee, 

iis. C. J. and Seshagiri Iyer, J.) S^tharaMA 

Chbtty V. Sir S. Subramama 

19 M. L. T. 25 : 32 I. C. 211 ; 

3 1. W. 43 : 30 M. L. J. 3^9- 

MADRAS ESTATES LAND ACT (I OF 1908). 
- Relinquishment of holding to landlord 

—Effect .. . . 

Per badasiva tyer, in an 

abandoned holding may be deemed to become 
vested in iht Vai.dholdei for some legal purposes 
till the landl older inducted a new tenant into 
. the land and this vesting emitlcs the Undlord to 
redeem any mortgage created by the ryot pTlor 
to Ihe relii qui>hincnl. Per ^^apief* J.~The Kudi* 
5 va'am interest in an abanooned bolding is an 
e abeyance until it comes into existence by the ad- 
t. mission of a new ryot and is in abeyance 53 
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MADEiS ESTATES LAND ACT (I OF 1908). 

loog as the landlord ron ^ j* 

the land as private itnd to law treat 

77 .) SRI rIjah VBNl^riTT 

shminarayana. nqcin 

go T (% o-^ -- M. W, N. 616; 

an M I® 45 M. 47 : 

30 M. L. T. 188 : 42 M. L. J. leY 

. wnere the grantor and grantee nf ti c 
tnam land, agree that tha, o* a service 

fro.n a certain Lte no 

sary to convert it intoycrowr neces- 

Act, the Presumption is that the n h- **^0 

oi the land is JnV .o ordinary nature 

of its special natu^^e it resumeru^"^ deprived 

ture of ierovti p?/>w!, • ordinary na- 

^ALRYATSYT^fR^rrYir: nf ^-z-) 

a92i? M ' i ^ - C. 8 : 

(1921) M. W. N. 665 ; 40 M. L. J. 466. 

^e:ri:XiTa:‘aVnaiT 

fixed grain TaUam between’him and^h"")^ ^ 

and reopen it on th#» « ^ ® landlord 

apeed upon included somrcess'e/'andY"' ^‘’“T 
dared to be Illegal in and dues de- 

Thevah . ICemiroarYkY hkYY ^'^L "w ?ie 

43 I. C. 498 : 41 ffl 109 : 34 M.Y.T' dl. 
cable. of~G^neral law-How far at^pii- 

tenancy ci^c^.'ia^explKhi’l comprehensive 

rai 1:1..; explicit, a discussion of the gene- 

Aiyer^JJ ) Moxnu'L 
Pa^th.’ redd,"”"" ''=Tl’' w 

119161 2 M.W. N. ISO : 31 i.l'i. 364: 
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madras ESTATES LAND ACT fl OF 19081, S. 3 

tto^rnndTr aYY"'’ 

appeal even though 7he new °« 

by that time. / f into force 

Venkata Reddi ’ v. Kallur 

14 I. c. 329. 

>>‘fore tke 

aff^eSYTthe Act ?°,he“t/Y- 
com.ng into operaLn nf th^ Ac^ “’.5 

^f^shnaswami At\)n*- 7 t\c \°^nson and 

AKEOLAMMaY V. 

9 M. L. T. 282: 9 I. c 278' 

(1911)2 M. W. M.339. 
Effect. —Deduction from assets— 

whe"re'^f isZ°dlwa fha"‘the '"renri"' 

dari for the Zpose ^ 

(act alone does not disemftl^thfnf^'®'’h“*'’’ 
as part of the estate u be treated 

Tota VarahauahY 

naravana. 16 L. w: 324:am"T]^. 

_ 1924 M. 117. 

Kanganom, ^‘ie^uc°uL^of^^Bali 7 ^f’”T“‘i‘'‘*°’‘~ 

In assessing monptr rl * ^^Iculaiion. 

triam village where respect of a shro- 

holdings, the total ojf-t^urn^of^the^fi'' 
deducting Kanganom from .h^ ^he fields without 

11921) M. W. N. 600 ; 41 M. L. J. 333. 


ppr Lands. 

Prov^Yonfol mei'ci YYwY'’ 

customary rent. %aZs c j aZ 

and Hf inivasa ^^yangar JJ \ sn'v 

RATNAM .. VARADAKArXpYiYYrYY Ma?6^q' 

11916, 2 M. w. N. 7 : 3 L. W. o 92 : 

M. L. T. lid : ^ J jgg 

the force of 

likfi''a°f Pattas and mucM- 

^ *'ent though the cause 

forcf came into 

innu a ^ ^ J^resident 'Tan. 

JQRE Board v. Mutuvira Ambalaqaran. 

24 I. C. 722. 


S. 3 (1| 


^Sriculture—Meaning of^ 


Pasture^ 

the operation of olouphint ” crops through 
word “ Agriculture'^it ic given to the 

legisJaturlihat it do^s by the 

\Sadasiva Aiyar and%oore pasture. 

garu p. ra/ah op1>^^r,Y^^’ '^''"3 

( 1916 MM. W. N. 396 : 34 f. a 730 ®' 

31 M. L. J. 214 . 

••Agricuituri'>7o1f'‘'not“'’i^rH"^“''“^''- 

iSadastva Aiyar and Tyabii 77 “r! 

KATAG.R. .. JAVAMBU 

( 1913 ) M. w. N. 919 21 I C 632 ; 

26 M. L. J. 678 . 

■fwA* n5)~Jnam~Es- 

^dhold^y^^ _ HJ _ 


r “i and 

- —Assttf^T/ of Zamindari 

8. 2 -Applicability of^Pending proceed- holdiih—Alli^ of an interest in his 

Rent Recoverv Aot {VIU ni i«f%ci n. .-.,*.2 Thirmanatn docu- 

ZrZcufn f'rT'’'^ “ cY“- 

o ,oc*^” ^fThtrmanam document—Lease under 

—*^ortgage xvtth possession 
Rent under S. 3. Cl. ( 11 ) of Estates Land Act 

/«ya6/« in future under contract if — 
Regulation XXV of 1802, S. 4-Ct>«s/rttc//o«. 


ines — p^ 4 ff Prooeed- 

*ngs Rent Recovery Aot [VIU of 1865)—n#»- 

a/AY?' oftatil ,fJvaaabL c‘n 

pe!iaV« vnr of flbS^'d^"^, Act whicA re- 

vrofet^XLr, ^ *^0^ affect pending 

proceedings and so a defence of non-tender o? 
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CIVIL DIGEST, 1911—1^23. 


MADRAS ESTATES LAND ACT (I OF 1908). S. 3. 

An mnin wuhin the jmbit ot the yittapur Estate - 
gained by tne then ^amindar of ^tUapur to 

nama dated 22-6-1800- i he grant ^ - 

01 aattnoad. and pn. ported to be M, 

ahsoluic The plaintirt assigned an inieresi wi 

fn his holding to l^t defendant under a docuon-nt < 

dated 20 -1 -i3 and descr.bed as a irhirmanain ol 

docuinen-) whicn provided m! 

with a pcijr agreement, the property wine 
been placed in 1st deiendants possession in 191U c 
11 snould remain in it until tne end of tue year fo 
19 I 7 -IS Ml cjQ:iidefatioQ of a cash paymeu 
Ks lOa ai ihe date of the prior agreement alore- nc 
^id and other subsequent payme.its on plaintid s su 
bcbait. in all Ks. I.:i80; and that Isi dclciidant U 
Should -pay all dues other than ^xtia taacs Dt 
whicu might be levied hereafter;’ and should at v 

the end oi the term “surrender without any relin- 
quishrnent.*’ fnere was no evidence of ad 

vanccs prior to those enumerated in the imrina- 
na n document ot 19l3; and tnose enumerated ui 
the said document ol the cash payment ol Ks, [ 
100 were made, afier and when the piior agree¬ 
ment was executed, and the lormer after posses¬ 
sion had been given. There was ' 

sale and no piovision for accounting, in 191 a tne - 
Revenue Othcer engaged in the preparation of a 
record oi rights for tue 2nd detenuani s iFiliapuii t: 
estates under ihe Madras Esiaies Land Act enter- t 
cd 1st defendant as occupancy ryot m respect 01 r 
the holding instead 01 plainiirt. In a suit oy the ^ 
plaiQlitt for declaration that tne 1st dclendanl | 
was not an occupancy tenant of his mam, held, g 

(1) That tne Thirraanam uocumcm was a lease < 

within b. 105 ol Transicr ot me Froper*y Ac., i 
and oot a mortgage with possession. t 

(2) luat the nrsi deitindaui was not a ryot with- { 
in b. 3. Cl. (15) of the Estates Land Act. 

t3) that the suit inam was not a part of the 
Pittapur Estate but a pieseulement mam exclud¬ 
ed from the assets of tha^ i-auiindari and did not 
fall under b. 2 (3). tdi, as U was not a whole vil- 1 
lage and plamtid was not a landholder under S. 3, 
Cls. f2; a'd p) of the Es'ates Land Act. 

The word ‘ payaole” in S. 3, Cl. fll) of the Es¬ 
tates Land Act means “payaole according to ihc 
term< Ol tne contract between the parties to it;” 
and Cls. (11) and (IS) are applicable whatever the 
stage or stagc^ ai which ihose terms, so lar as 
they relate to payment lor the use of the land 
have to be or have been to be fulhlled. The pay¬ 
ments ill consideration of wnich the Thirmanam 
document was given were “rent” wiinm the 
meaning of S. 3, CL (11) notwithstanding that 
the only payment conteuiplatcd were those to be 
made m future after the beginning of aitd in the 
course ot the relation between ryot and land¬ 
holder. 

Lands in respect of which the i^amindars pur¬ 
ported to make grants either absolute or subject 
to a small Katlubidt are “Ukhiraj lands (or 
lands exempt iromlhe payment ol public revenue) 
and all other lands paying only lavourable quit 
ren'S” witoin the meaning of S, 4 of Regulation 
XXV of 1802. {Oldfield and Ramesam^ JJ.) Kopi’i 
Rsddi Nokayya V . Mandaleka Bheemanna. 

11988) H W. N. 178 : 17 L. W. 712 : 
46 M. L J. 91: 1923 Had. 464. 


MADRAS ESTATES LAND ACT {1 OF 1908) S. 3 


_ 8 ,. 3 121 (a), 6 tlland 8 [U-*'Permanent- 

1 <s^ttled Estate” —of—Exchange of 

‘Las Ht OoT-SuMHuM la,.d ./ •- 

"^Tbe^Tememe'nt .eferred to in S. 3 ,2) of the 
lands w^yre^?aI.l'ler7ed7o''a Zaniindar in lieu of 

G^r^rotblrjranc.; 

r’"/?r\bL‘^b:tlrdVio"a.^.ryrefre?; 

fiot part ol an "estaie'’ within S 3 12) 

« 5 .iitio eject the tenants thereof could b mam 

tained in a Civil Court. (Lord Dimedmi. 

DAR OF SANlVARAPUrET U. ZAMINDAR OF SoUT 

Vallur. 42 Mad 355 : H J 27S . 

9 L W. 411 : 23 C. W. N. b7S . 

21 Bom. L. R. 622 : 26 M. L. 1. 32 : 

30 C. L. J. 82 : 49 1. C. 818 : 

(1919) M. W. N 496 ; 36 M. L. J. 279- (P. 0.). 

[Affirming but on different grounds. 39 Mad : 

_.g 3 i2) (a)— Permanen/ly Settled Estate 

_ Area ol, tf can be varied by agreeme$it. 

The area of a permanently sett’ed partible es¬ 
tate may be extended or decreased by agreement 
between a iamindar and the Govt, when ihe 
rights of third persons are not alfecied thereby. 
There is nothing in law to prevent a Xammdar 
trom consenting to the Govt, imposing lyotwan 
assessme.a on the whole or portions oi his Zdiiun- 
dan lands provided the existing rights of otners 
in such lands are left intact- (Saduimn Atyar 
and Napter, JJ.i WaradaraJA APPAPao v. 

GoNEPALLA PUNNAYYA. « t t KAK 

19 M. L. T. 338 : 34 I.C. 626 : 30 M. L. J. 645. 

k 

■-S. 3 13/ [c)—Jagir—lnam. 

A grant ol land revenue made by the Nawab of 

- the Carnatic to a member of his family for sub- 
, sistence is not a fagir though termed as such in 

the deed of grant, but is an inam. (ConRs irot- 

- ter and Srinivasa Aiyangar, JJ ) SaM v. KamA- 

• linga MUualiar. 40 Mad. 664 ; 34 I. C, 80S : 

So X, L- J. rUU. 

® -B. 3 (2) (d)- Inam— Grant — A/tfl- 

,1 waratn — Presumption, 

In the case oi an inam grant there is no pre- 
jj sumption tnat both the warams were granlcd or 
only the melwaram was granted. It is a ques- 
', tion of fact to be decided on the facts and cir¬ 
cumstances of each case. 41 M. 1012 ; 43 M. 
166 ; 43 M. 567 Explained ; 44 M. 588 D sapp. 
\Mr, Ameer Ali.) Ski ChidambRa '^ 1 VAPRAKASA 
Pandara SANNADHIGAL V, Vberama Redoi. 

46 Mad. 686 t (I922i M. ^ N . 749 : 
r- 68 1. C 638 : 49 1. A. 286 t 

Cl 16 L.W. 102 : 31 M. L T 64 : 

or 43 M. L. J. 640 : (1922) P. C. 292 (P. C.). 

le) 

Jit -8s. S (2) (d) and 189—/»iam—Grn«< of 

on melwaram —PresMW^fioM ns/o—Si4if 6y inamdnr 
»Pi h eject his tenants—Forutm 

There is no presumption of law that an inam 

2 : grant of a village^ though to a Brahman, did not 
64. include the XiiWipnrnm also. Bach case must be 

4 
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M4DBAS ESTATES EAND ACT (I OF 1908), S 3 

"ranali \t°r ‘he 

“ la u “ * Circumstances, so far as thei, 

The^evidenc®e'in"‘the ca^'e \n 

a*u“ent"ri 'aaoi register of 1865 and the subse- 
quent dealings with the propeity were inconslt 

ha"v.n*J a right 0 ^'°"" ‘“^"’dars 

Having a right of occupancy. Held, that the lanH 

in salt was not an estate and suit to eject the ten¬ 
ants from certain lands which had been waste at 

M^loTlIp cYFon the Civil Court. 41 

■ roll- iVtscount Cav/^s rToA»^ 

RASHfA Venkata Sastrulu 7 ;. Divi Sitharamu- 

91 n : 17 A. L. J. 7^5 ; 

r T T : 2Q M. L T I7d • 

4S I A 123 SI*? n r ^ N. 129 

4t> I. A. 123 . 51 I, c. 304: 37 M L.J. 42 (P. C ). 

[Eeyereing on Appeal 38 Mad. 891 ; 24 I. C. 224 : 

26 M. L. J. 585.J 

eiea Un^antflToZm^^ 

Rrt !i, D ? hy a Native Ruler prior to the 

share ot rrelvaram (Royal 

“ ^nH . ^^venue.i Meaning of the terms 

Kudtvaramand “ Melwaram •' pointed ^t 
accordingly that a gr.nt of an Ag IharTm 

than' 4^0 "elr: a1 Nello're^*'^,^ 

by the Brifi«h recognised and confirmed 

Regu?aUo ““dras 

wafam and K^d.Ulm“igrs''"*The Agra^T^'' 
was n >t an-pciaf^- ui’ S' i^^Agraharam 

(St> 7oA„ bum! SugyVN-Al"‘vVNa1,.'"p*Tari- 

nqifil : 25 M. L T. 30 

(*918) M. W. N. 859: 23 C. W. N. 273 

9L. W 136 : 29 C. L J. 163 

rR«v«rl* ‘ 585 (P- C.i 

Cfieversing on appeal 22 I. c. 339 : 38 Mad. 608.] 
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MADE.4S ESTATES lANB ACT (I OF 1908), S. 3. 
cy right. ^ oj occupan^ 

Tht re is no presumption that the f>rant 

ai?r^haiam in inam conveys onlv f 

41 M. 1012 : 43 M. 166 44 M Ssx 
the construction of a shrotri^m eint of 
haram viJJagc of the year r /u ^ 

ce to the villaer did nn, in referen- 

gram of the mflwaram only j^was fo 'd h"" ^ 

ever on the evidence that th« ^ f *^ow- 

actual possession of the lands^'li'l T''® 
crops and morigagin<^ and selling the 

land on terms .nc^ns?.|lnt w L fhf 
an Occupancy richt in an.. existence of 

when disputes aro^c regarding^claim^t^ 
cy rights. Held that thi- ^ "’ccupan- 

the warams and* tht luia^ee 

S. 3 ( 2 ) {d)—Est,tte'~Burde,, of proof. 


in ->f .iUaM 

the warams. ^^^mpiton -^Grant of both 

The grant of a whole village in inam w.'ii n a 

be presumed to be the grant only orm^lwarlm 

interest unless tt is shown that Ihe kudiwaram 
interest was already in the hands of soniT 1? 
else than the donee. The mere fact thaT th?re 

the’^H inhabitants in the village after 

the date of the grant does not prove (hit at the 

vh Le any^enLTs in the 

Village holding lands.with any right of occuDan 

cy by custom or otherwise. The use of me^ex- 

P ession mou2a does not necessarily import th’ 

Srianf occnpaney tenants on 

UvVAOt SOOKAVVA r,. TUVVAPA SoaAVVA" i'A 

44 M. 1. J. 41 : 17 L. W. 655 • 

192a Mad. 633. 


Any person asserting that an .'s*., 

part thereof is an‘estate’haci fo '’''**age or 

grant was of the land revenue onl? m a 

°7‘"f ‘he kcdiwaram. (Vn/I, 
^oMs’TrotUr and Raine<in^ n- *'•’ 

DEN V, PeRUMAL IVER ' GoUN- 

13 L. W 483 ; 29 M. L T 398 = 

11921) M. W.N. 

nontly semeJ^ife-pZT'^f^uTat^' ‘n 
such Inam if lanUhnldcr°f 
Right, of grantee to both warams ‘ 

Per Sadasiva Iyer J _TEa rvw 

grant to an Inamdar' is a giant oUhe'”'”" ^ 

rights ID the land applifs to 1 
mam grant. The Chief lattice ‘ .®e‘' ement 

aisseniing). Itwasnotih^i \ h'er. J. 

latnre to f^ply tL pro1.Vsion'’7 ITm'H 

tates Land Act, as betweT 

tenant where the land is situated 
ly settled estate and consi«;t - permanent* 

lage and the InamdarTs he P^'‘ ^ 

varam as well as the MelvaraT"' A 

menl of quit reT ?o him ‘h« Pav 

in S. 3, d 5 o??he Ac^ls M f 

C. J. and Sadasiva lyer / 1 Sr, r.f ' 

Bawaj, Mahane n. SurVanara™ pTtnaT“°“ 

0920) M. w. : 

[Opinion of Sadasiva Iyer, J. upheld on appeal.] 

Vill'^ge not incL jH ^ tf ^os5C55;o»— 

-£sf4 ^ of Zemindari 

alone^vTai^JiamlH^^^Au^’^” revenue 

by theZamfnHa ^ inams granted 

ment 41 M permanent settle- 

^n aLha,^/®!? A grant of village as 

datAf fhJ grantees in possession at the 

grant and the properties granted not 
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MADEAS estates land act (I OF 1908), 8. 3. 

being included in the ^ana^ granted by 

:L‘’w":ifatr'inaLls rt^’rn f te.^ In tbe con 

—"ti^ ar to^ tile 

grant where the grant is by by 

also applicable to a case where the 

a Zamindar. iStslmgin B 

Nandigam subuarayadu v. Kannam Saheb. 

64 I. C. 22 : (I919j M. W. N. 836 


CIVIL DIGEST, 1911-1923. 


__Ss. 3 12) (d) and ^—Inam— Presumption 

—PresctHement ina*n--Grant with ashtabhogam 
^Ejectment—Jurisdiction of Court— Burden of 

6roof. s . 

Tile presumption in all cases ot g«“‘= 
is that only the melvaram was granted. Pf^settie 
ment inams must be presumed to be of land re- 
^Teime only. A grant with ashtubhogam d^s 

not necessarily import the grant ol the 

also. In a suit for ejectment, delt. objecemg to 

the jurisdiction of the Civil ^ 

that the pl£f. was not the owner of the kudtvaram 
right at.the tiraeof ibe grant of the mam It 
cannot be laid down as a broad proposition of law 
that the Inamdur must have the occupancy right 
when the tenants have no occupancy rights in 

themselves, though it IS open to the courts from 
such a state of facts to inter that at the time ot 
the grant the grantee had the Kudtvamm right. 

(28 M 843, Per Miller t /• Diss.) Per spencer^ 7. 

In a suit for ejectment, where plff. relies on the 

exception to S. 8 tor ousting the jurisdiction ot 
the Kevenue Court the plaint should specifically 
show by what acts the plEf. acquired the Kudiva- 
ram interest of his ryots and became cntiiled to 
both varams. (Sadasiva Aiyur and Spencer, 77.) 
Mogauasu VenkatadasU V. Venkamamidi Uda* 
v-Abavana. 


MADEAS ESTATES LAND ACT (I OF 1908), 8. 3. 
Mupalur. 30 M. 1 J. 600. 


_S. 3 (2) (A)—Inam—Kudivaram— Portion 

^^^'vTvillage^wiH not cease to be an estate merely 
because the grantee owns kudtvaram 
Unds under Cultivation. This is so notw.ths and- 
ing the presumption that kudivaram ug 
la^ds uofoccupied by is with be^.n- 

amdar [Abdur Rahim und i4>'/»«g» 77.) V 

K.. 

19 M. L. X. 159; 30 M. I*. J. 34®' 


4 

_8. 3 (2) (A)—lnam-~Mtaning of—Tan- 

jore Palace Estate. 

The Tanjore Palace Estate was a grant of Govt. 
Land R venue alone to persons not owning 
Kudivaram rights and is an estate within S. 3 
( 2 ) (d) which also applies to estates in which no 
reversionary interest is reserved to the Crown. 
Per Wallis, C. 7.—S. 3 (2) {d) restricts tbe scope 
of the Act by excluding minor inaras but Cl. (r) 
of S. 3 (2) extends the Act to estates of one or 
two villages, held as permanent undettenures. 
•Inam’ includes jagirs and grants which are 
called mokashaand having no reversionary right 
vested in Govt. Per C. 7.—All Jagirs are 

Inams but all Inams may not be Jagirs. Per 
Sadas va Atyar, 7.—‘Inam’ in Madras Acts does 
noPmean a gift of properly by a superior indi¬ 
vidual to an inferior one. [Wallis, C. J„ Sada¬ 
siva Ayyar and Seshagiri Ayyar,JJ,) SUndram 

Ayyar V. Ramachandra Ayyar. 

40 Mad. 389 : (1917) M. W. K. 388 : 

40 I. C. 975 : 6 L. W. 789 : 32 M. L. J. 338 [S. B.) 
_S. 3 (2) {A)—Inam—Recognised—Mean- 

*^The word ‘recognised* implies something more 
than mere acquiescence ; it means something 
done by the Govt, as for instance by acceptance 


_83. 3 (2) (d) and 6—Inam—Agraharam 

--Whole Tillage—Minor inams. 

An Agraharam or a whole village of which the 

land revenue has been granted as J®”® 

within the definition 'estate” under ‘’“‘’J ' 

2, Cl. (d) ot the Mad. Est. Land Act. The me« 
existence of minor inams within tbe agrah < 
does not take tt out of the sec.iom A mmor .uum 

is not an estate within S. 3, Sub-S.Cl. (d). 

the case of grant of an Agraharam the onus oi 
showing that the grant is only of the revenue of a 
Dortion of the village is on the person who sets up 
Lch acase. (tPn//*s. C. 7. and Srinivasa 
7.) Narayanaswami Naidu v. Nalam SubRA- 
maniam. 89 Mad. 683 18 M L, T. 1« : 

2X. W. 683 : 30 I. C. 376 ; (1916) M. W. N 690: 

29 M. L* J* 

_— 8 . 3 (2) (d) — Inam — Sttif in Revenue 

Court—Estate. .. 

An Inamdar cannot take proceedings under the 

Act and at the same time say that his mam is not 

an estate under the Ad. [Sankaran Natr ana 

AylingsJJ.) DeviBhukroji Kasipore v. AL- 

lamadaqa Narayan Reddy. 28 T C. 498 • 

(1915) M. W. N. 209. 


-3. 3 (8) [A)— Inam— Agraharam— Grant 

— Presumption—Burden of proof —Civil Coiirfs 
Jurisdiction of. . . r j 

There is no presumption that grantee of 
situated in an agraharam were not possessed of 
the kudivaram rights on the date of grant. Such 
grantees alleging that the land revenue and not 
land was subject of the grant, must in order to 
oust the jurisdiction of Civil Courts, prove that 
the agraharam is an estate within the meaning of 
S 3 l2) (d) of the Act. (dyfing arid Napier, 77.) 
Kavulapati Papi Kbddi V. NandURII Pbda Vbn- 
KATA Charyalu. 16 M. L. T, 947 : 

(1914) M. W, N 794 : 26 I. C. 67 : 

87 M. L. J. 567. 

--S. 3 (8) (d)—Zrtrtm vfl/oge—Pfcsum^fiofi. 

Proof or admission of the Inam character of a 
1 village will raise a presumption that the land re¬ 
venue alone has been granted in Inam but no 
presumption arises as to the grantee being a per¬ 
son not owning the Kudivaram. The onus is on 
the party seeking to oust the jurisdiction of the 
1 Civil Courts. The party seeking to oust the juris¬ 
diction of Civil Courts must establish his right to 
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MADBAS estates land act (I OF 1908), S. 3. , MaDEAS ESTATES r AKn . 

do so by procurine k.. ....... . . 0*' 19081. S. 3. 


by statute cog 
C^urt (OU/iM and 
^ ’ //.) Srimath Kidambi V. PiDIPITI Kut- 
UMBARAYADU. 39 Mad. 21 : 25 I, c. 891 : 

27 M. L, J, 233.’ 

"“7 Resumed iaair. 

es'are within S 3 (2) 
(Saii«s/va lyet and Tyabii JJ) 
VUNGARALA SesHAYYA z;. TuDAPALLI SUBBa’ Rao! 

25 I. C. 61.’ 


.-a. —s. s (2J id}—Inams^Grant of land r^- 
dUtton. ^ for rent-Jarts- 

Aq inam of the land revenue of a portion of a 
village IS not an estate within S 3 ( 2 t {d\ nf m 
Ac and Civil Courts have iurisdiction f<^ entertlin 
su ts for rent. {Wallis and Aylina JJ \ Miini 
appa Reddi z.. Sdbba Rao. ^ 25 I. C 8 i 

1 I. W. 585. 


^ 2 ) (d)— /»aw— ta«ds partlv cultt- 
ana partly immemorial waste—Waste 

l^nds let to tenants-Surrender-Bstate. 

Where untLemorial waste lanrid .a n 
extent are granted as maTalong w.th I a™ge 
p ent of other cultivated lands the pr^ummifn 
IS that the former are ryoti lands. The taTH 

such lands are let to tenants from time to t 

tenants acquired per- 
manent occupancy rights therein. Therefore a 
surrender by such tenants cannot give the land- 

1°99“8 interest in the Jands. 26 M. L. 

T T ^ 598; 20 B. 415*25 M 

kJ' fa village Vs 
therefore an estate, within 3(2; id) of the^Act 

{Sadasiva Aiyar and Seshagiri Aiyar JJ ) Up 

adraste Venkata ». Devi S.taramudu ’ 

38 Mad. 891 : 24 I.d, 284 ; 26 M. L. J. 585. 
~Wh^a‘t® Presumption. 

holding and^h^l *“ *’‘S 

sumption is that fh".. P"®' 

Sit. 5 " 5 


meaning of S 3 

tion, lies on the tenants forisdic- 

Vagoti Chengiah to. PvttI Ra^udS, 

23 1, c. 553 : (1914; M. W. N. 367. 

Wht,e ^ T-'’‘^'‘‘’r‘—»raningof. 

owmng presnma°bir'thri^'^H =* “‘'^dar 

shrotri 1 m'^?„a“™ts\o ”Sh'. ‘he 

meaning of S. 3 Cl 2 ’ withm the 

Land Act, so that asuit Madras Estates 

patta could not he hV° acceptance of 

KudivaraoP is used in ^ Court. 

occupancy and (?! .Th. J right of 

he may be in the product whoever 

In US complete senit je * u . Kudivaram right 

has got the power nf' r unless ttie bolder 

occuyocy'ruru" le^s'r^r doe^^^ 

ledge himself merely the tonaot o,"°‘ 

owning the Kudivaram right ?<,.hT 

a right of occupancy i,, s .3 I 2 I i^i 1 
mirasdar in the Phi. ^iJ 7 ekabhogam 

owns the kudivaram e'f 

mam is not an estate yJlage and the 

II- W-41 :23I. c. 113 :26 M. L. J. 169. 

Whether^>'e!tate^'Lit\Ti”‘’’l'~^’'j'^^‘‘‘-‘”'enl— 
tion. ‘’y l^'^mdar-Jurisdic- 

An Inam granted prior tn thf^ 
venue Settlement is not J° esmte” a's"deh®" H k ' 
he Madras Estates Lands Act and a snl^ bv .he 

Jr jTJrr t 

SANVAS, Naidu Zi. Agnihotrasse VenkaJachJrJ 

(1914) M. W. N. 3l8!26M^'. ri^8 = 


All i a' ^^^'^J»ain—When—*‘Estate‘' 

and morels ^ct 

and thrteLnr r landlord is an inamdar 

the inam iands wi?;'™oT\"Jcame"“r- 4 s 7 alJ‘’ 
unleos toe other terms of the definition are satis- 

5 S?.. Aa«*.“Vo', be“ s" • 

not form part of an “estate." (Sadasiva Aiyar 

J») Mohanambal V. Davoodsa Rowther. ^ ' 

23 I.C. 859. 


j.g"SZ'"pS.“ 5“'J isj ".“i"-'O' 

only of the melvaram and where a is 

claiming under such a grant seeks ?n 
tenants in occupation of toe land from 1804 ‘ ,‘ljf 
burden IS upon him to prove his titleTn eirt 
he will discharge the burdeurJly when he 
proof that the tenants were let in hv hi*^ ^i/®® 

h.s predece®sors in title. {Sadasiva Jly^r'^aZ 

Tyabjt, JJ.) PINGALE VISHWANATH v 

nakolandai Nainar. 1 L. w. 197 : 82 I. C. 3^9 : 

[This is no longer law 43 Mad. 166 : 

511. C. 304 (P.C.J.j 


—Presum Jin? (d)-/«aw-Gr««t of waste land 

presumption - Jurisdiction—Burden of Proof 
The presumption in cases of grant by an inam¬ 
dar of an eternal waste is thlt both waJams 

® brought by 

torbnrren nr“ ®i®®' ther^efrom 

land grant was only of 

^ evenue th^t the inamdar was only the 


Within ^V^indaH-ixdulPoT 

nent settlement from the assets of the 

LahHirai land ceases to""I''tre‘proterlirthJ 

within S. 3 (.) of the Act In f soft fnr f 
of the tenant toe onus of proving factrl'}!-"^ 
would oust the jurisdiction of the avil pi . 

Jbe tenant though the 'acdlorj is bi„nd to nrn°“ 
that he has a right to ejeoi the tenaj?. toe ?a,,er 
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habeas estates land act (I OE 1908), s. 3. : 

Zi bo " bVIHn the en,ov.T.e,.t o, the 

rAD.KOKDA BCCH. V.8*BHADKAJV 

SONTl VEIJKANNA. rtvt V t 1 R'ifl 

(1913) M. W N. 782 : 24 M. L J. 65B. 

_S 3 , 3(2l(d) and Q-Agfaharam Inam- 

warn included the Kudivaram or 

himself was at the time of the 

owner of the the inam 

w.thin S 3 of the Act. In such a^se it 
t^ e land is not old waste the raiyals acquue oc 

cupancy .ights under ^ ^ 

o C. j. and bundara Atyar, J.) VENKAFa 

NARASIMHA APPA RaO V MUPPIDI SUBBA KEDDh 

” 24 M. L. J. 6/)6 ; 20 I. C. 753 : 

rxhii is no longer Law Se^- 41 Mad- 1012 : 

^ 43 Mad. 166 : 40 M. L J. 429.J 

_S. 3(2) (d)— Inam—Post settlement inam. 

loam granted by a Zamindar subsequent to the 

permanent settlement may be an estate provided 

it cons sis of one or more villages. [Sundara Iyer 

and Sadastva Iyer. JJ ) SivtNi Appalanarasi M- 

HULU V. MURADA SANYASHI. 17 I c. 120 : 

38 Mad. 33, 


__S.3(2) (d)—/Hflm Land bclonf^ing to a 

mosque— Permanent lease of^ Land, if a.i estate. 

Land belonging :o a mosque and the holder ot 
which claims under a permanent lease from one 
of the ioamdars is not an estate within S. 3 of the 
p,zi.\Abdnr Rahim, J.) MuthU'^awmi Pillai v 
JafaR Hussain Khan. 14 I. C. 215. 

__S. 3 (2j (d) —Estatc—Grani of waste land 

by Zamindar to Mission. 

Wasteland granted by Zamindar to a Mission 
ary Society on iav( urable terms is not an estate 
It is simply a grant of land to a sinanl on 
favourable terms. A Civil Court can therefore en¬ 
tertain a suit against a tenant for share of the 
crop and for rent. (Munro, J.\ Baptist Mission¬ 
ary Society v Ratnakap.a Patro. 

121. C. 777 : (1911) 2 M. W. N. 517. 

_^S. 3 l2| (d)— /Ma»r— S/ii'o/riim— £sf/i/d — 

Onus of proof^Suit by shrotriemdar^Small 
Cause Couit. 

In a suit by landlord for rent the tenant pleaded 
that he and his ancestors were permanent tenants 
and therefore plffs. could not as shrotriemdars sue 
on the Small Cause side, //c/d, that it must be 
proved by the deft, that the land in question 
formed part of an estate as defined in the Act. 

J.) Akunachali.a Shastri V. Krishna 
SastRI, ^ ^72 t 9 M. L. T. 860. 

-— B. 3 (2) (e)—Sco/>c of. 

The Act applies not only to whole estates as 
defined in S. 3 (2) but also to parts of an estate. 


habeas estates land act (I OF 1908). 8. 3. 

holder Within Estates L Actor 

was o( tenanis by him 

alter, and suits of Courts. [Wallis, 

can be brought only ,) ChiPUraP*I.U 

C and ^^'^^KEiAPUD. RamachaK- 

AppavvA P. bP. ram KaKE^ a ^ ^ ^ JJ 

OR* RaJU. « ^32 I (1914) M. W. H. 768. 

_8 3 (21 [e)-Inan,-Village carved out 

”^2 vmage car'ved''om a permanently 

serdetute^nlowuea^bv^ceitam 

apply toit. ^ Gangaibaram 

YANASWAMI NAIDU t^AKU ^ ^ 

SITAVVA , _ 

_C 3 i 3 )^Holding—Efectmcni suit 

-^ess,ty of ..scerLuningthc Uold.ug-Jur.sdrc 

'““a tenant suing under the Madras Estates 

^ t.prtment ot a co-tenant must get the 

u in r«pect which he is suing, 
holding. ^ u as the Act grants relief 

ascertained in a ascertained holdings as is 

°h!,wn'’bv the defnitinn oi a holding under S. 3 

n Where a co-teoaut sued in a Civil Con.t lor 

he asceltainment of his share held by 
; mother co-tenant and lor the ejectment ol the 
' alter on the ground that he was m ros'bssmn 
of it as a i on occupancy tenant, Held that 

■ although a Civil Court could rot gran the 

■ relief rf carding ciectment lay as it was t e func 

’ lion of Revenue Court yet there was no reason 
1 why he should have been refused the Ml^r relief 
without which under the Madras Estates Land 
if Act a *^uii lorcicciment ct uld net be maintained 

e fn [he Revenue Cotrt (Olafietd f 
c JJ .) ramamurthy V . Bull! Raju. 68 1.1. «U7. 


—-S. 3 (6i— Landholder — Post settlement 

inam on favourable rent Grantee if a /rttfd/io/rf(r. 

Held by the majoritv of the Full 
Chief Justice and Dci^adrss, J dissenting) AAnere 
a Zemindar mabes a post settlement inam gram 
of a portion of a village wi’h both varams on a 
permsanem katlubadi, the grantee is 
within S. 3 141 of the Estates Land Act, 44 M. 
676: 41 M. L. J 512 : approved- {Uchwabe C.L 
Oldfield, Phillips. Devadoss and Venkatasuooa 
Rao, JJ.) JARUGUMILU BrAHMAYVA I'. CHALLA- 

GHALl ACHIRAJU. 

(1922) M.W. K. 280 : 45 Mad. HO : 

31 M. L.T. 91 (H. C.l : 
43 M. L. J. 229 : 1922 Mad. 373 (F. B.). 

_8. 3 (6)— Grant of zamiudari waste /nwrf 

ns Inam —5>hi/ for rent Civil Court. 

Where a Zemindar granted as an inam a 
ponion ot his Zemindari ‘ out of the never culti¬ 
vated waste lands ’ at a low fixed icnt, the inam- 
dar is not a landholder within S. 3 (5) of the Act 
and a suit by the inamdar to recover rent Bom his 
tenants is triable by a Civil Court. (S^inrer and 
Odgers, JJ,) Ykdith BhupaTIRAju v. BhavaraJu 
Venkataratnam. 41 M. L. j 512 : 

I 70 I; C. 452 : (1921) M. W. M. 821. 
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MADRAS ESTATES LAND ACT, S. 3, (6). 

“ S. 3, cl. (5 )—Minor inamdar i$ a land 
holder—Tenants under him have occubanov 
tights. 

Where a Zemmdar made post settlement inam 
grant of a poriion of a village with both the 
warams on a permanent kaitnbadi. Held, (Per 
Kumaraswami Sasiri, J. dissenting) such minor 
inamdar is a *’ landholder *’ within the mean¬ 
ing of S. 3, Cl. (5) of the Act, and the tenants 
have permanent rights ot occupancy. {Wallt<. 
CJ. and Oldfield, J.) Venkayya v. Sathikaju, 

44 Mad. 714 . 14 L. W. 180 : 

64 I. C. 470 : 41 M. L. J. 117. 

S 3, cl. (5 )—Minor inamdar is a land- 
holder ^Tenants under him have occupancy 
rights. 

Where a Zemindar granted after permanent 
settlement a portion of a village consisting o! ryofi 
lands with both warams on a quit rent payable 
to himself Held, Per Ayling and Coutts-Troiter 
JJ. {Kumarasami Sastriy J, dissenting) that such 
grantee was a landholder within the meaning of 
S, 3 (5) of the Act and that the tenant? of such a 
minor inamdar bad permanent rights of occupancy 
in their holdings. {Ayling, Coutts Trot er and 
Kumaraswami Sastri, JJ.) GAOAnHAR Das 
Bavaji V. Suryanarayan patnaik 44 Mad. 077 ; 

14 L. W. 453 : 64 I. C. 317 : 

(1921) M. “W. N. 413 : 41 M. 1. J. 97. 


-S. 3 {b) ^Landholder—•Assignee of an 

arrear of rent. 

Vqx Sadasiva Aiyar, /.—Even an assignee of 
arrears of rent from (he owner of ihe estate or 
even a part of the arreafs. is a 'landholder' with¬ 
in S. 3 (5) for the purpose of persuing his reme¬ 
dies as landholder under the Act. {Wallis, C. J., 
Oldfield and Sadasiva Aiyar, JJ.) Bollapragade 
Lakshmana Garu V. Chintapalli achireddi. 

44 Mad 433 : 62 I. C 890 : 

29 M. L. T 203 (3 L W- 603 : 

(1921) M. W. N. 198 : 40 M. L. J 319 (f. B ). 


8 3 t6)— Order of Collector under, is 
order^Limitation Act, Art. 14. 

The order of Collector rejecting an anplication 
under S. 3 (5) for recognition as s ile landholder 
18 not a final order and a suit to stt aside such 
an order is not affected bv the limitation prescrib¬ 
ed by Art. 14 Lim. Act (Oldfield and Seshagiri 
//.) Vennisami Thewar v. Cheli.asami 
Thewar. is L. W 104 : 29 M L T. 145 : 

62 I. C. 276 ; (1921) M. W. N. 193. 

] 8. 3 (5)— Inam — Karnam service — 

Orantee tn possession — Abolition of service — 
Land holder. 

An inamdar to whom karnam service iram 
lands are granted by Zamiodar with full dispos¬ 
ing powers on payment of quit rent is not a lan^- 

u ^ he holds the land under 

the Zamindar and not under a transfer from him. 

At the time of the passing of the Madras Estates 
Land Act* 190S, respondents held possession of 
certain lands as Karnam service Darmilla Inam. 
Appellants had been Jet into possession in 1906 and 
were in possession at the date of the suit. Their 
ancestors had the occupancy rights in these 

time of the grant in their favour. In 
1913 under certain arrangements with the Zamin- 

C D— VOL. IV 3 


MADRAS ESTATES LAND ACT, S. 3, (5). 

dar respondent obtained the right to enjoy the 
suii land henditarily with the powers of aliena¬ 
tion subject t > a small annual payment but v^ith- 
out any obligation to render service. Held, that 
(he respondenis d'd not by reason of the grant m 
1H13 at a favourable quit rent acquire the status of 
a landholder under S. 3 iSi of the Act, as he was 
neiiher a person owning an estate or a pa t thereof 
nor a person enti ted to c llect rents of the whole 
or any p u tion of the es:ate bv virtue of any irans- 
fer from the owner or his predecessor in title. 
Per Spencer and Bakewell. JJ. The respondent 
did not cea>e to be a ry .t by rt-asoo o the favour¬ 
able grant and S. 6 exi lanation and t S. 8 appli¬ 
ed under circumstances ol tne rase. [Wallis. C 
J. Ayling, Oldfield, Lontts Trott-r and Seshagiri 
Aiyar, JJ.) Marinavikaswami v, Boyinapallai 
VenkataRayadu. 57 I C 778 • 

12 L. W. 51 : 39 M. L. J. 22> (T. B.)' 

S. 3 (b) — Inawdar— Grantee of lands in 
bermanenlly settled estate, whether landholder. 

VtT Sadasiva Aiyar, J. — A" luamdar to whom 
lands were granted bv the .Zan.indar alter the 
settlement out ot lands included in the pernianer-t- 
ly settled estate, is a landholder wit in the de- 
hniiionofS 3 (5). Wallis. C. J. Contra. The 
defimiioM of “ Renf'in Cl. 11 applies to ‘ Rents’, 

^ ^ and ihe latter pait <■»/ it includes 

persons entitled to c Hecf ren s due to the owner 
of 'he estate such as farmers or assigns ot such 
rents by wav of mortgage. etc. [Wallis. C.J. and 
Sadasiva Aiyar, J.) Gadadha!<doss Bavaji v 
suryanarayan. a920i M N. 303 : 56 1. C. 92 ; 

12 L. W 77 . 38 M. L. J. 342 
[Opinion of Sadasiva Aiyar, J. upheld on appeal . 


-8. 3 (5j— Landholder — Death of— 

Arrears of rent. 

In a suit for lent the legal r^preseinative of a 
deceased p.ft. has thengiittj collect the arre¬ 
ars of rent, and not necessarily the pe son en¬ 
tiled to the estate a,ter plM.'s death. Where -ixal 

claims arc preferred it is the duty oi iht Cou t to 
enquire into the matter and determine who is me 
proper representative. Aylmg and Kri^hr.an. JJ.i 
Paramaswami Aiyangar V Alamu Nachiak 
AMMAL. 42 Mad 76 : 9 L w. 26 • 

49 I. C. 11 : (1918, M W N. 107 

3o M. L. J. 632. 

Ss. 3 ,5) 53, 111 and 112— Landholder 
—Person entitled to arrears of rent. 

A person to whom arrears ol rent are due is 
a landholder though his estate has terminated but 
he has not a first charge on the hoidii g. He can 
distrain the moveable property or the frets on the 
holding of the defaulter but is not entitled lo 
attach the bolding itself. 41 C. 92o iP. C.) 2 M. 07 
P. C. (Sfencer and Seshagiri Atyar, JJ.\ Sun- 
daram Aiyar v. Kulathu Aiyak 

39 Mad. 1018 : 2 L. W. 86 : 18 M. L. T. 816 : 
(1915) M.W.N. 731 : 31 I. C. 81 : 29 M L J. 505 : 

Also 29 M L. T. 203 iF. B.). 


" 8 3 (51— Receiver — Landholder, 

A Receiver of an estate is a landholder under 
S, 3 (5) of the Act. It is not necessary fhat a 
person should also be the beneficial owner of 
the estate, to come within the section. A 
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MADRAS ESTATES LAND ACT, S. 3, (5)- 

Receiver has the same powers of management as 
an owner, and he can let a tenant into 
of cultivable land, av^llis, C. ^''J" 

Aiva»ear. J.\ NAnavANASwAMI NAinO 7 /Nai.am 

SUBRAMAN.AM. 39 Mad. 68* » “J' T : 

2 L. W. 683 : 30 I 0. 375 : ' 

OQ m I. J . 47o . 


_SB. 3 (5) and 77— Swi/ for rent—Rival 

landlords—Procedure. 

Where, in a suit under S. 77 oi the Madras 
Estates Land Act for recovery of rent, the tenant 
disputes the title of the plff« a landholder 
and sets up the title of a third person, there are 
three courses open to a Court, viz , the Court may. 
l)y itself, determine who the landholder is who 
should nolhct rent,or it mav direct the niff, to applv 
to the C ll-^ctor to decUre him to be the hnd- 
bolder or mav apnlv S. 194 of the Madras Estates 
Land Act. If it finds there has been no bona 
fide oavment of rent to a third person, it mav 
give the tenant the option of paving the same 
into Court. Where the parties themselves are 
before the Court the proper course is for the 
Court before which the suit is filed to make the 
enquiry. If a ryot disputes the rlff.’s title to 
rent no decree can be passed until that question 
has been decided in favour of the Plff [Aylirg 
and Tyabji, JJ.) SoNi alaga Kudumban v. “^iva- 
RAMA Aiyar. 29 I. C. 31 \M.) 


madras estates land act, S. 3. (6). 


whnle rents. 

SuBRAMANIA 

1 L. w. 1004 


[Sadasiva Aiyar and Napter, JJ.) 
Pethannar V. Muthian Chfttiaf. 
26 I C. 279: (1915) M. W N. 157. 


__S. 3,( 5)— Landholder—Cowledar under 

an inferior proprietor—Whether a tenant. 

A cou>/cd<jr under an inferior proprietor hold¬ 
ing under conditions, th t he is to be in posses¬ 
sion of lands, pavkist to Govt, bear establish¬ 
ment charges, act under missal conditions and 
pay a profit to the inferior proprietor, is not a 
tenant but one merely dealing with the land on 
behalf of the inferior proprietor. An inferior 
proprietor by whom an estate is held under miS^al 
conditions is a landholder under S. 3* C! t5) of 

the Act iSankaran Nair and Aylinf', Jf ) TuN- 

GALA Mallanna V. Gothunukkai a Pamaraju 

(1914) M. W. N. 343: 23 T, C. 531: 


_S. 3 (6)—/oi«f landlords—Joinder as 

defts. , 

Where there is no dispute between the pm. 
and any of Ihe defts. as to the title to the land, a 
co-sharer landlord is entitled to sue but anv per¬ 
son refusing to join as co-plff mav be impleaded 
as defendant. {Sankarati Nair and Bakeweli^ JJ,) 
Mayai.sami Thkvak V - Sathayappa Porandan. 
(1913. M. W. N 696: 21 I. C. 834: 26 M. L. J. 351. 


- 3 ^^^)^Landholdcr•’Lessee from trans¬ 
feree of Zaynindar—Right 10 lease and cultivate 
—Estate holder. 

A person obtaining a lease of land with the 
right of leasing it to others from one who derives 
his tiile Irom a Zamindar is an estate holder 
under S. 3(5). (Oldfield aitd Tyabfi, JJ.) Vinja 
MUF i Veera Venkaya V. Gknamurthi Vee:fa- 
BHADRUDU. 28 I. C 785 (Mad.) 


-S. 3 (b)—Jutisdtctton—Revenue Courts^ 

Landholder—Who ts. . 

The test which is decisive of jurisdiction is 
whether the plff. is a landholder and not whether 
the land in question is an estate. An inamdar 
to whom a grant of a portion of his lands 
is made by a Zamindar and who by reason of 
such under tenure is entitled to collect the rent is 
a landholder. (Snudnra Aiyar and Sadasiva 
Aiyar, JJ.) Appaianafasimhulu v. Mufada 
Sanyashi. 17 I. C. 120 : 38 Mad. 33. 


---S. 3 (b) —Landholder—Alienee of a por¬ 
tion of Melvar am interest—Tenants of, whether 
Ryots — Ejectment. 

An alienee in perpetuity of a portion of Mclva- 
ram right in the land of a Zammdar becomes a 
landholder within S. 3, cl. (5l and the tenants 
holding ryoti lands under him for agriculture, 
are ryots, though the part owned bv the alienee 
does not fall within the definition of an estate in 
S. 3 (2). A suit to eject such tenants lies only in 
the Revenue Courts. 26 M L. J. 600: 15 M. L. T. 
401: (1911) M, W. N 517, Foil. (Sadasiva Aiyar 
and Spencer, JJ.) Kantivenkanna v. Chilkani 
Rama Rao Garu. 26 I. C. 610: 38 Mad. 1165. 

--“ 8. 8 (6)— Co-sharers—Mortgage by—One 

of them redeeming and taking possession—Re¬ 
cognition as landholder—Rent suit for — Main- 
tasnability of. 

Where one of the co-sharers all of whom had 
executed a usufructuary mortgage redeems it and 
obtains possession of the whole estate, he is the 
person entitled to collect whole rents and also 
entitled to be recognised as landholder and he has 
a right to sue for rents The power given to the 
Collector under para. 2 of Cl. 3 does not exclude 
the power of a Civil Court to recognise (hat per¬ 
son as landholder who is entitled to collect the 


-S. 3, (6)— Ijaradar, if a landholder. 

An ijaradar, is a landholder within the Act. 
(Sundara Aijar, J.) Bachu v. Bhogi Reddi. 

36 Mad. 126: 10 M L. T. 262: 12 ( C 171: 

(1911) 2M. W. N. 251. 

-“Sb. 3, (0) and 20^Tank-beds in Zemin^ 

dari—CttUivalion of *>y Zemindar — Ryots, right 
(0 tank-bed and bunds-—Custom —Grnnt- 

The rights of a tenant in a Zemindari tank-bed 
and bunds are not higher than those of grazing, 
cutting fuel and fishing and arising either by 
grant or by custom. If a tank-bed must necessari¬ 
ly be used for the storage of water, for the wel¬ 
fare of the rai\ats under the ayacut, it must be 
maintained as such and the landlord as also the 
assignees of the lank should be restrained from 
converting it to any other purpose. Where, how¬ 
ever, the maintenance of storage tank is un¬ 
necessary and the raiyats under the atyacut got 
their accustomed supply from other sources a«d 
no damage is caused to them by the tank-bed 
being used for the cultivation or for the purposes 
other th,ao the storage of water, the Zamindar is 
under no obligation to preserve the tank for the 
storage of water, (Phillips and Napier, JJ.) Sama- 
yan Sbrvai V, Moideen, 511. C. 899. (Mad,). 
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MADEAS ESTATES LAND ACT, S. 3. (7). 


Ss. 3 (7) i2) and ^—Lease expiring and 
posussion given up before Act passed^No occu¬ 
pancy-right—Old waste-Whether tenants acquire 
occupancy right-^Passing of the Act'—'' Coming 

into force of the Act*' meaning of—Possession, 
meaning of. 

“ Passing of the Act »’ does not mean “ tbe 
coming into force of the Act" Under S. 1 
the Act came into force on the Isf July 
1908 but tbe Act was passed when it received 
the assent of ihe Governor-General on the 
28th June 1908. The tenants in possession of 
cartain Lankas in which they had no occupancy- 
right under leases gave up possession of the Lan¬ 
kas on the 30th June 1907. Tbe Madras Estates 
Land Act received the assent of the Governor 
General on 28th June 1908 and came into force 
on the 1st July 1908. The lands were again let to 
the tenants and possession given to them about 
a month later. The letting, was however, for the 
whole of the Fasli 1318 as well as lor the two 
subsequent faslis. Held, that as they had no pos¬ 
session legal or actual on 1—7—08. they could not 
be said to^ be ryots “now in possession’’ of the 
lands within S. 6. Held also, that whatever might 
be the meaning of *‘the time of letting” in S. 3 

(7) (2) whether the date of lease or the date of 
execution ol lease, they came within the definition 
of ‘‘Old waste’’ in S. 3 Cl. (7) \2) of the Act and 
consequently S. 6. Cl. (l) did not apply. The word 
“possession” does not include a mere right to 
possession. {Spencer and Krishuan, JJ.) Muga 
Pula Ganga v. Venkata Vijaya Gopala Raju 
Garu. 20 M. L. T. 520 : 38 I. C. 26 : 

(1917) M. W. N. 143 : 31 M. L. J. 870. 


MADEAS ESTATES LAND ACT. S. 3. (10). 
was an estate classed as 'old waste’ agreed to 

keep ihe defts. who were cultivating a piece of 

land lint without the plff.'s permission and who 

repeatedly asked for the pattas to cultivate the 

qi^estion. They were cultivating as Sivai- 
® without pattas. 

occupancy 

right, but reserved the right to eject them at the 
end of an agricultural year, in case he refused to 

L for eviction it 

sumed to be the old waste ryoti land; (2j that the 
(lefts, having been admitted to possession of the 
lands, were (3) that the defts. were not 

trespassers and liable to be ejected as such under 

being governed by Ss. 
153 ^id 157 ought to have been brought in a Reve¬ 
nue Court [Oldfield and Sadasiva Aiyar,JJ) 

Thondaman, 35 


The character of "old waste-’ of a land declared 
to be Such IS not lost in consequence of the inter¬ 
position of a tenancy during which nothing by 
way of fulhlling the requirements of the Act im^ 

rby the tenant. (Per 
Oimjd, J ) A Revenue Court can try suits to eject 

Venkataratnam V. Varadaraja Appa Rao 
Bahadur. (leid) M. W. N. 192: 28 I. C. 262 : 

29 M. L. J. 184.* 


A . . ® waste — Meaning of — 

Acquisition of occupancy rights. 

Where land which bad been uncultivated for 
*k immediately preceding 1900 was let in 
inat year and was re-let to the defts. after the ex- 

lease and was in the occupation 
01 the defts. at the time of the passing of the Act 
ana a suit for ejectment was brought by the land- 

such land did not come within 
the definition of "old waste'' and that the period 
ot 10 years mentioned in S. 3 (7) Cl. 1 of the Act 
re ers to the period immediatedly prior to the 
e ting to the defts. The landholder piff. is entitled 
0 nJy the stipulated rent but not to eject the 
tenants. Per Wallis, C. /.—Old waste means 
ryoii land admission to which is not to confer a 
nghl of occupancy. Per Srinivasa Aiyangar, J .— 
The words "at the time o( letting" refer not to 
the first letting but to the letting which is the 
subject of dispute. [Wallis, C. /., Abdur 
Kajnm and Srinivasa Aiyangar, JJ.) Sankara 

Varadaraja Appa Rao, 

^ W. N. 7: 3 L. W. 692: 

36 I. C. 913:20 M. L. T. 118 ; 31 M. L. J. 123. 


Ss. 3 (7), 6 and 161 — Presumption—'Old 

waste.* 

The presumption of occupancy right in the 
case of a ryot in a Zawiiida/'i extends also to a 
ryot to whom Banjar lands in a Zamindari are 
let at a favourable rent, 23 M. 318 Poll. If such a 
ryot is in possession on the date the Act came 
into force he acquires by virtue of S. 6 an occu¬ 
pancy right in the land. 25 C. 1. (P. C) Dist 
Land coniinually under cultivation since 1884 
cannot be classed as ‘Old Waste’ under S 3 (7) of 
the Act. (Tyabji and Spencer, JJ.) Brundavana 
Chandra v. Pragada Rammayya. 1 l. W 486 • 

26 I. C. 664 : 26 M. L. J. 600, 


live. 


- -Ss- 3 (7) (16) (b) and 6 (4)—0/d waste— 

Ejectment—Ryot—Burden of proof. 

The party trying to oust the Civil Court’s juris- 
ction must establish his right to do so. The party 

land falls within the exceptions 
.. ® (6) or S. 6 (4) of the Act must prove 

u. ine piff. landlord of a village in which there 


S. 3, Cl. 7 [2)'~.Scope—Whether reirospec- 

S. 3. Ci. 7 ( 2 ) of the Act is applicable only to a 
letting after the passing of the Act. [Sankaran 
Naif and Ayling JJ.) TuNGALA Mallanna z/. 
Gottumukkala Ramaraju. 

(1914) M. w. N. 343 ; 23 I. C. 631 .* 

15 M. L. T. 401. 


Sb. 3 (lo;, 8 and 185 —Private land—Test 
of-Concurrent findings—Privy Council. 

The concurrent findings of fact as to the lands 
being ryoti lands must be accepted as binding on 

appellants before the Privy Council. Semblex 
The acquisition of rights in certain 

lands by the landlord and his letting them out 
as kambattam lands on terms negativing occu* 

Pfa view to prevent the assertion 
of such right is not sufficient to convert ryoti 
land into private land, such a conversion should 
be proved by very dear and satisfactory evidence t 
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madras estates land act, S. 3, (11). 

(S.r Johan Edge.) Ram Yf.rlagadda Mallikar- 

,UNA PKASAD V. T J 257 

42 Mad. 400 • 1’ A. L. J 233 : 36 L^^ J. 207 . 

i' VI N fi26 • 21 Boiii- L* 627 * 26 ML.* 

%n r L J 7r' 119.9) M W.N. 541 49 I C. 708 
30C. L J. 71.Uy't^J 10 L. W. 400. (P. C.) 


_s. 3 (ID- R^:nr -Collections by ryot , 

from Sub-tenant is not — , nrc 

' When a ryot sublets to sub-tenants, the pay- P 

ments he collects irom them by obj 

not 'rent' within S 3 till and a mere interest in 

a portion of the melwaram without a '■'B.ht ‘o 

collect rents from the ryots of the estate will n it 

conveit a ryot into a land-holder su 

Odgers, JJ ) Yed.tha Bhupatmii.ai« n. Bhava- ^ ^ 

KAJU Venkatakathnam IV®21) M W, N.821 . 

70 I. C. 482 : 41 M. L.J. 612 
__ Ss 3 (111 and 61— Rent—Jodi whether 

rent-interest, whether can o» co 

Jodi IS not rent as defined by S. 3. (11) of the 

Act and interest thereon cannot be claimed under ^ 

S 61 of the Act. (Spencer and Krishnan, JJ.) y. 

SiNGARAJU Venkatasubkamaniam v. Rajah OF 

VenkataGIRI. 66 I- C. 562 : 11 L W. 623. g, 

__8b. 3(11) and 143— C«^«--SarasaM— la 

Payment for a long time — Presumption-Cess a 
Temple mahimai, Kanganam, Tayirmutlt, Pali- j 
killai and Aminji — Illegality of, S 

Where a tenant irrigates dry lands by water 
taken from the landlord's tank with nis permiy 

sion the Court can infer a contract that the land¬ 
lord should be entitled to a reasonable compen¬ 
sation for the water taken. Where the water so - 
taken is utilised for le>s remunerative crops such i 
as chillies and cotton and it appeared that Sara- 
sari had in such cases been levied in the past, tre ^ 
levy of Sarasari is not illegal. Payment d- ring 
a course of long years, though it will not by it¬ 
self give to a cess, which is purely voluntary or 
which is nn the face of it illegal, a binding char¬ 
acter. will be presumptive evidence that the pay- 
mei t had a legal origin, if the cess is of such a 
nature ihata contract to pay it may be reasonably 
inferred. Meaning of Sarasari, Varapattu and 
Varisaipattu lands, explained. Eswaran Koil mah¬ 
imai was disallowed on t< e ground that cesses in 
connection with temples are purely voluntary. 
Kanganam. Tayirmutti. Pakkillai and Ammii 
disallowed as regards Varisai pattuland-?. 
{Phillips and Rumaraswami SastnJJ,) Vbnkata- 

chalam Chettyu. Ayyamperumal Tevan. 

42 Mad. 702 : 63 I. C. 33 
(1919) M. W. N. 768 : 37 M. L. J. 248. 

— Pp. 3 (11). 13 (3) and Rent—Cesses 

—Higher rates—Long payment—Presumption of 
contract supported by consideration— Padda 
Nazzar. 

S. 13(3) of the Madras Estates Land Act does 
not preclude the Court from finding from the 
payment by the tenant of higher rates for a long 
series of years prior to the passing of the Act, 
that an implied contract existed to pay at these 
rates in the future. The consideration for such 
an agreement may be presumed from the same 
facts on the agreement itself. 31 1. C. 539, doubt¬ 
ed. Padda nazzar not being a part of rent, cannot 
be levied from a tenant. (Spencer and Krishnan, 
JJ 1 Ramachandra Thevar V, Velayuda Nadan. 
^ ^ 69 1. C. 961. 


MADRAS ESTATES LAND ACT, B. 3, (11). 

_Sb 3 (ID and 143— Cess«s — Legality— 

of—Kanganam, Kulaveitn, Melvaram urai, 

jSH wl'" r, Z- = 

to see Whethet the cess claimed has 
proximate bearing on the 

land IS let If the cesses are coanectea witn 
object for which the land is let thev caii be 
ed the landlord under a contract between him 
and the ryois supported by consideration or under 
Tusage for which a legal origin is proved or pre¬ 
sumed, Mere leiigih ol payment 
a cess which is voluntary or on its face illeg 1 

acquire a binding character. ^ 

series of years is presumptive evidence of a lega 
origin and it can be reasonably infened. On a 
coilideration of the evidence 'Be <0''°'*^ pp®® 
were held to be legal and payable by the ryots 
Ka, ganam, Kulavcttu, Melwaram Kudi 

varam urai, Swaihanthtam, and '''‘'=‘®Bmg ” 
rent, in cases where the tenants Bad "o thrash ng 
floor. The I. llowiiig cesses were '>lega Kat'a 
lavai, Kangovi. Avyanar and Tirappanh (PM 

: and Kumaraswami Sastn, JJ.) Vadamalai 
Tiruvanantha Savuga Handia Thevar v. 
SANKARX MOOKTH.^Na^OU. ^ ^ ^ ^ ^ 

1919 M. W. N. 690 : 49 1 C. 688 : 
9 L W. 218 : 36 M. L. J. 109. 


_s. 8. Cl. (ID— Ctfsscs—Swamidogawi— 

Rent—Illegal cess. .... , au 

Swamibogam is rent within S. 3, cl. (U) of the 

Act and is not a cess. Where a fixed gram patlam 
(rent) has been agreed to, the arrai'genient 19 
binding on both the parties and it is not open to 
the tenant to reopen the same on the ground that 
certain illegal cesses were included therein. 
{Sadasiva Aiyar and Sp^-ncer^ JJ.) SiVANUPANoiA 
Thevar v. Zemindar op Urkad, 

41 Mad. 109 . 6 L. W. 412 : 43 I. C. 498 : 

d4M.L. J. 139. 

_Si. 3 (P) and 77 Cesses—Madras Local 

Boards Act, S. 73 —/'aymtf**/ of Road Cess- 
Statutory liability—Rent. 

The obligation oi a tenant to pay hali the road 
cess paid by the landlord is not a common law 
but a statutory liability arisir^g under S. 73 of the 
Act and the p-iyincnt ol the same is in the nature 
of the rent. The tenant is bound to pav the ceis 
almg with the rent a-'d the landlord can exercise 
all ihe nrovisions of the Mad. Estates Land Act 
in the collection thereof. (Seshngiri ^lyrtr. /.) 
RAJESWAI'A Muthuramalinqa SETHUPATHI V. 
Mahahnoa Kaju. 6 L. W. 277 : 

82 M. I T. 146 : 42 T C. 602 : 
(1917) «. W. N. 710 ; 38 M. L. J. 379. 

-B. 3 (111^— Cesses—irn/M- /tj.v—Pnvmcttf 

for water supplied—Zemindar right to —£«• 
hancement. 

Where the Govt, have retired from the field and 
left the Zamindar free to make his own arrange* 

I ments with his tenants, the latter are bound to 
, pay to the Xamindar the waier-tax which they 
. used to pay to Govt. There is no question of cn* 
1 . hancement where new circumstances have come 
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into existence which require new adjustment 

Mfor additional advantage. 
JO M. 524. Kel. A payment lor water supplied by 

or taken from the Zamnidar is rent. {Stishugiri 

Aiyar and Kumaraswamt Sastrf, JJ.) B\ttinna 

Appannav. Yarlagadda Venkatramalinganna 
Bahadur. 42 I. C. 464 : 6 I. W. 443 

33 M I. J. 355. 


-Ss. 3 (11), 4. 77 and Kan^a- 

nam—Meaning of. 

Toe coutribution by the tenants to the landlord 
to reunburae him for the cost of supervising ihe 
harvest out ot which melvarcm is delivered to 
him styled Kangiiiam and falling uucier S. (11) 
{ai of the Act, is not an illegal cess under S. 14J 
and consequently a condition for its payment can 
be properly entered in toe paitah. It no custom ot 
putting ridges on land in a tanb-bed i. e., kulam 
Korvai land is proved, a lanalord can prevent 
the tenants from putting up such ridges to shut 
up tanks from the betiehl of rain water or can 
charge sarasari (higher rates) lor the ridges and 
cultivation of the Kuiam Korvai. Tne tenants 
must also pay Sarasarf, wet rates, to raise dry 
crops on Nanja land, while they could have raised 
dry crops. They should pay dry rates if they 
raise dry crops for insufficiency ot water. The 
Act does not hold a tenant responsible for pan- 
chammaii compensation to the landlord for loss 

caused to the crop in any way by theft, cattle,etc. 
{Kumaraswami Sasiri and Phillips, JJ.) Aruna 
CHALAM Chettiar V. Mangalam. 40 Mad. 640 : 

20 M. L X. 70 : 4 L. W. 37 : 

3d I. G. 323 : 31 M. L. J. 166. 

--S. 3 [\1)—Rent~ Pasturage dues. 

Rent is what is payable for the use of land for 
purposes of agriculture and does not include 
pasturage dues, suits wberefor are cognisable only 
by Civil Courts. {Sadasiva Aiyar and MooretJJ*) 
Ravu Seshayya Garu V. Rajah of Pittapur. 

3 L. W. 485 : (19I6| 1 U. W. N. 396 : 

341. C. 730 : 3l M. L. J. 2l4. 


3 (11)—Kanganam or Kula* 
vettu Voluntary payments. 

Kanganam or Kulaveitu is in the nature ol the 
voluntary payments and cannot be recovered. 
[Heshagiri, Aiyar and Kumaraswami Saslri, JJ.) 
Chidambara Chetty V. Ayyavu. 32 I.C. 919 : 

29 M. L. J. 746. 


—^-Ss. 3 (11) 61 and 63 — 'Cesses—Local cess 

paid by land-holder if rent. 

b* 3 (11) (a) refers only to money recoverable 
from a ryot by the landholder and does not apply 
to money recoverable by any other person from 
any other person as if it was rent. The local 
cess paid by a landholder and recoverable 
from the intermediate landholder under S. 73 of 
the Mad. Local Boards Act, 1884, is neither an 
instalment of rent within the meaning of S. 63 nor 
an arrear oi rent within the meaning of S. 61 of 
the Mad. Est. Land Act, and no interest 
is recoverable upon the amount of such cess. 
{Sadastva Aiyar, J.) Narayanaswami Naidu v. 
Panala Rama Nadan, 32 1. C. 433 : 3 L. W. 32. 


S. 8 [ll]—Jurisdiction—Suit for recovery 


^ certain sum for use and occupation. 


MADRAS ESTATES LAND ACT, S. 3, (11). 

A suit to recover a certain sum of money for 
use and occupation of plff.’s lands let to deft, for 
building purposes is cognizable by a Civil Court 
as the money sought to be recovered is not “rent” 
under S 3 (11) of the Estates Land Act The term 
jetoyatv does not necessarily mean land let for 
agricultural purposes. {Abdur Rahim and 
Spender, JJ.) Ramachandra Mardaraja Deo v, 
Dukko Padhano. 31 i.c. 352 (Mad.). 


Ss. 3 (11) and H^—Cesses^Meras — Pay¬ 
ment as long as purpose lasts. 

A grant ol an Agrahuram, made conditional on 
the payment of Meras and Russums which were to 
continue so long as the purpose lasts, does not 
entail payment after laiiure of the purpose; since 
P^y^ble between Zamindar and tenant are 
9 qI purpose fads. 18 I.C. 

Rajah of Kalahasti v. Swaram Kamakshamma. 

31 I. 0. 214 : 29 M. L. J. 635. 


—Inamda^ to recover 

yecover kaltubadi from an inamdar lies 

iSfiKh Revenue court 

{Seshagtri Aiyar, J.) Madapathi Venkateswara 

V. NANDAM RAJAGOPALAM. 30 027 

7 ^'^W~Rent~Enhanced rent for wet 
crops on dry land—Legality. 

A custom to pay enhanced rent for wet crops 
on dry land IS not illegal, provided the tenant 
does not get such crops solely with his own im¬ 
provement. {Oldjiela and Sadastva Aiyar JJ \ 

Muthu Chettiar 2^. Muthusami Pillal 

30 1. C. 486, 


Ss. 3 (11) 74 and it—Water cess—Water 
one stand without any application— 
Liabiltty to pay. 

Water flowing ovp a ryot’s land on account of 
Its favourable snuation without benefiting culti¬ 
vation IS not “water supplied or taken for the cul- 
tivauon of the land ' «ithin S. 3 and no water rate 
IS chargeable on lands cultivated with the aid of 

Thevan V. Veluswami Thevan* 28 1 , C* 449 


S. 3 ( 11 ) Cesses—Sadelwar — Madiri 
kasavu-Payment for 60 ygars consideration. 

Sadelwar and Maditi Kasavu are part of rent 
and not illegal cesses. In the case ol continued 
payment of a higher rate of rent for 60 years for 
crops raised with improvements effected by 
tenants, consideration for the agreement to pay 
at the higher rate should be presumed. {Sada¬ 
stva Aiyar and Napier, JJ.) Venkata Pebumal 
V. Ramudu. 39 Mad. 84 ; 28 M. L. J. 81 : 

(1915) M. W. N. 132 : 27 I. C. 688 ; 

17 M. L. I. 129. 

-3 (11) and 77—Rent—Tree pattas— 

Vari for trees—Revenue Courts, jurisdiction of. 

Vari or tax payable for trees held on tree paitas 
is not rent within the meaning of S. 3 (11) of the 
Act and a suit to recover such vari is not cogni» 
sable by Revenue courts under S. 77 of ihe Act 
{Ayling and Hannay, JJ.) Murugappa Chettiar 
V Ramanathan Chettiar. 

86 I. C. 60 : 1 L. W. 88). 
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_s. 3 {ID— Rent—Higher rate—Landlord ] 

and Tenant—Agreement. j 

An agreement of a tenant to pay a higher rate 

of rent before the Madras Estates Land Act is 
without consideration and not enforceable as a 
contract. {Ayling and Napier, JJ.) y^EMiNDAR ; 
OF GuRUZA V. Konduhi Chinna Veskayya. 

26 I. c. 57 : 1 L. W. 575. 

__ S. 3 (ID—Cesses —Gha Iti Toomnln. 

Ghatti Toomulu is a volun tary payment made 
by a ryot to the iCe inindar for keeping a tank in 
repair. (Seshagiri .Dyar, y,)GOGiNANENi Venkata- 
narasimhaRayudu V. Zemindar of Nuzvid. 

1 L. W. 333 : 22 I. C. 972 : 
(19l4j M. W. N. 373. 

_^Ss. 3 (11) and 11—"Rent'* meaning of— 

Pasiurage Rent. 

The word “Rent * in S. 77 of the Madras 

Estates Land Act has the same meaning as in 

wbat IS law¬ 
fully payable to the landlord lor the use and 
occupation of the land for agricultural purposes. 
Pasturage fees are not rent and suit for arrears 
lies in the Civil Court. {Sadasiia Aiyar and 
TyabiiJL) Raja of Venkatagiri Jayampu 
Ayappa Reddy. 38 Mad. 738 : 14 M. L. T. 405 : 

1913 M. W. N. 919 J 21 I. C. 532 : 

26 M. L. J. 678. 

_-B. 3 (ID—Rent—War am—Implied con¬ 
tract—Right to revert to. 

Where no express contract is proved, the court 
will not infer an implied contract to pay enhanced 
rent especially where the facts disclose absence 
of consideration. Where a landlord is entitled 
to revert to waram rate, a higher cash rate would 
be supported by consideration. (Sankaran Nair 

and Tyabji,JJ,) SitharamakazU Lingarazu v. 

Venkatadri Appa Row. 

21 I. C, 36 : (1913) M, W. N 646- 

_8.3 (ID—Rent—User for agricultural 

purposes. . • 

S. 3 111) does not require that the Rutyat in 

possession should actually use the land for agri¬ 
cultural purposes. So long as his right to so use 
subsists, he is liable to pay, and what he is 
bound to pay, is rent. (Benson and Sundara 
Aiyar, JJ.) Imandi Appalaswami v. Rajah of 
V lZIANAGRAM. 25 M. L. J. 60 

20 I. C. 838: (1913) M. W. M. 806. 

_8. 3 (ID—Cesses—Water rate—Wet crop 

on dry land5^ 

A clause in a paita that if in any year wet or 
paddy crops are raised on dry lands, by getting 
water in any way, the rate prevailing in neigh¬ 
bouring villages for such culiivation will be paid, 
is valid. The words “geiting water in any way’* 
include cultivation with rain water stocked on 
the land. (Sundara Aiyar and Sadasiva Aiyar, 
JJ.) Raja of Venkatagiri v. Chittamura 

Kamalingiah. 19 I. C, 144 : 

(1912) M. W,N. 1116. 

__-8. 3 (11)— Cesses—Long payment as a re¬ 
sult of judicial process—Custom—Contract consi¬ 
deration. 

The right of the landlord to levy cesses such as 
Yatlafn in addition to the rent depends on 


madras estates land act, S. 3, (11). 

whether it is payable along with the rent as an 

incident of the tenure and not merely that it has 

been paid for a long time. No custom or ^ 

contract can be inferred from such payment tor a 
long time if it had been made as a result of 
judicial process and the object for which it wa 
originally intended failed. Where something is 
claimed in addition to the rent, the question 

would arise it there was any consideration and 

from the facts of the case the Court may m er 
either that no consideration passed or tnat it has 
(ailed. (Sundara Aiyar and Sadasiva Aiyar, JJ.) 

Dewa^ai V. Raghunatha Row. 

(1913) M. W. N. 886 : 18 I. C. 298 : 

13 M. L. T. 351. 

___S. 3 (11) — Rent—Jodi — Fasli Jasti — 

Suit for J 

A suit by a proprietor against an inamdar lor 

jodi and fasli yasfi being one against a person 

who liimself possesses an interest -in the melva- 

ram is a Small Cause Suit and not triable by the 

Revenue Court. (9 M. L. T. 3l5, Ref.) (Sundara 

Aiyar and Sadasiva Aiyar, JJ,) Venka'i^ppa 

Nayanivaru V. Kami Reddy. 17 I. C. 39. 

_ S. Z (\D~~Ccsses— Village and local cess. 

A suit for village and local cess is a suit for 
rent within the meaning of the Act. (Sniidura 

Aiyar, J.) Bachu v. Bhogi Reddi. 

^ 36 Mad. 126: 10 M. L. I. 282 : 

(1911) 2 M. W. N. 251 : 12 1 C. 171. 

_S, 3 (11)— Rent — Waram—Agreement to 

receive at olttgu rate—Reversion to waram. 

If an inain was the lirwa or the right to receive 
a share in the produce which the Govt would 
be entitled to receive, it does not necessarily 
follow that because the Govt, has lor a long term 
of years commuted its right to a share m the 

produce for a money payment that the Inamdar 

must do tlie same. Even if the inamdars once 
agreed lo accept the revenue at the olugu rate 
prevailing in the village they may revert cither to 
a division of the produce or to commutation at 
a different rate. (Coliins, C. J,, and Parker, J,) 
Srinivasa Aiyangar v. Sivasurramanyam Pil- 
LAI. 9 M.L.T 601 : 10 l.C. 664 : 21 M. L. J. 125. 


---8. 3 (Ii)—Rcnt — Enhaucemcnt-Sltpula~ 

tion for—Cultivation of dry lands with wet crops 
by means of Govt, water—No consideration. 

Where a lessee agreed to cultivate the lands 
of the lessor and agreed to pay the latter Rs.27-4 0 
per khait in the event of bis cultivating dry lands 
with wet crops by means of the Krishna water 
without the Zemindar s permission, ho was to 
pay Rs. 100 per Khatti and Ihc right of cultivation 
was to be relinquished in such a case. Held 
that the stipulations were penal and unreasonable. 
Subsequently the lessees executed tnuchilikas in 
which they agreed to Rs. 3*3 0 per acre for dry 
lands cultivated with wet crops. Held, that there 
was no consideration for the agreement. 
(Sankaran Nair and Ayling, JJ.) Malukakjuna 
PRASADA NaIDU V. VEMULAPALU SuBBAYYA. 

36 Mad. 4 : 9 M. L. T. 443 : 10 I. C 68 : 

(18U) 1 M. W. N,818. 
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7" TT®' — "Rent" —Kattiibadi. 

A claim for rent does not include one for kattu- 
badi against an inamdar. {Munro, J.) Gopisetti 
Narayanasawmi Naidu V. Tallanraju Ven- 
katasubbarayadu. 9 M. L. T. 315 : 9 I. C. 642 ■ 

(1911) IM. W. N. 233. 


-Ss. 3 (11) and ^^—Reni—Crops—Right of 

cultivation^ ' 

A ryot can cultivate paddy crops on funja lands 
Without any additional payment if the Zaraindar’s 
water is not used by him under the pattah held 
by him. [Boddam and Sankaran Nair, JJ.) 
Nagu Chetti V. Bmaskara Sethupathi. 

(1911) 1 M. W. N. 6 : 9 I. C. 41 ; 9 M. L. T. 191. 

S. 3 (11) (a)—Cesses— 'Mathiri Kasavu '— 
'Sadalwar'—Not illegal. 

‘Ma'hiri Kasavu’ and ‘Sadalwar’ are charges 
incidental to the tenure of ihe land and payable 
with the rent. .Mathiri Kasavu is straw rent and 
Sadalwar is stationary charge. {Sadasiva Aiyar, 
Spencer and Bakwell, JJ.) Pravag Doss Jef 
Varu V. Venkama Naidu. (1918) M. W. N. 346 : 
44 I. C. 641 : 23 M. L. T. 137 : 7 I. W. 477. 

———Ss. 3 (15) l85— Ryoti land — Conversion 
of—into homefarm or Kamatam. 

The test to decide whether lands leased are 
home farm or ryoti lands is whether the land was 
in actual cultivation of the Zemindar though he 
might let it out on lease for some reasons pro¬ 
vided he had the ultimate intention of cultivating 
it. Ryoti land cannot be converted into home 
farm land by the Zemindar by any act of his 
unless it came within the special provisions laid 
down in this connection. He cannot, by merely 
treating it has home farm land absorb it into the 
latter. Evidence of custom showing that certain 
land was treated as private land would not of 
Itself determine the character of the land. Land 
^or pasturage is not ryoti land within S. 3 
US) of the Act, [Abdur Rahim and Burn, JJ.) 
Yarlagadda Mallikarjuna frasada Naidu v. 
RendUchintala Subbiah. 28 M. L. T. 281 : 

61 I.C. 552 : 39 M. L. J, 277. 

-^-Sa. 3 (16) 16 (b), 45, 153, 157 and 163— 

Ryoti land—Cultivable land —Ryot — Sivaijama 
rent—Meaning of. 

The land that is ‘actually culivated or cultiv¬ 
able by a tenant without much trouble and 
extraordinary expenses, is a cultivable land. 
Sivaijama rent is a rent paid by a person entitled 
to be called a tenant and not mere damages 
agreed upon between a landowner and a tres¬ 
passer. (Oldfield and Sadasiva Aiyar^ JJ.) Pre¬ 
sident, Dist. Board, Tanjore v. Kannuswami 
Thondaman. 36 I. C. 121. 


MADRAS ESTATES LAND ACT. S. 3 (16). 

pj, “ ® Ryot-Pattas and muchilikas — 

t,ffect of. exchange of. 

• of paita and muchilika may give a 

right to recover rent but th»s is not necessary to 
convey title. The parsing of title is not stayed 
by reason only of the fact that there had been no 
change ofand muchilika. [White C J 
and^ankaranNair, J.) Chitibabu Adenna 
Garimalla Jaggarayadu. 

29 I. C. 12 : 28 M. L. J. 617 : 

7', 2 (l5i~Ryot~Tenant of old waste. 

A tenant of old waste n^‘t being ryoti land is 
not a ryot. {Sadasiva Aiyar a*<d Tyabji. JJ,) 
Kaja of Venkatagirt V. Jayampu Ayappa 
Reddy. 38 Mad. 738 : 14 M. L. T 406 • 

(1913) M. W. N. 919 ; 21 I. C 532 i 

25 M. L. J. 578. 


T ■ J- ^ —Ejectment from 

Jurisdiction of Civil Court. ^ 

Land which is a tank-bed, i.e.. which has been 

continuously used for the storage of water is not 

ryoh and a suit to eject a tenant from such hold¬ 
ing IS cognizable by the Civil Court. S. 3 (16) of 
the Madras Estates Land Act suggests its 
aphcation to land which had not lost its 

when the Act came into 
torce. If its user for the purpose of tank-bed has 

been abandoned and the land has lost its 

character as tank-bed at the date of the suit, the 

cognizable by the Civil Court. 
Oldfield and Krtshnan. JJ.) Gopisetti 
Narayanaswamy V. Chodavarapu Kamanna. 

61 I.C. 318. 


... ,.®®' ® ^0~-Tank‘heds—Capable of 

cultivation—Right of landlord. ^ ^ 

of the Mad. Estates 

Land Act means such class as are cultivable ie 

as are capable of being cultivated when the tank 

in the 

rtnoKi L '^here tank-beds are 

Mpable of being cultivated or used in any such 

over them 

f enactment of S. 20 of the Act. 

IwaIIv Bakewell. JJ.) Bollu- 

SWAMY V. Venkatadri Appa Rao. 

47 I. C. 694 


■S. 3 (IQ)—Policy of—Presumption 


•S. 3 {lb)—Ryot—Who is not. 


■r« w ww 

A tenant holding land merely for pasturing 
purposes does not become a ryot within S. 3, 
Cl. (15) though the use of the land solely for 
pasture does not deprive him of his claim to be 
called “ryot” provided he has the right to use it 
for agriculture. {Sadasiva Aiyar and Moore. JJ.) 
Raw Seshayya Garu v. Raja of Pittapur. 

3 I. W. 486 : (1916) 1 M. W. N. 396 • 
84 I. C. 730 ; 31 M. L. J. 214. 


ryoti lands. ' . of 

..Jo'’® ™hole policy of the Act is to raise the 
presumption that all the lands in an estate are 
ryoti lands. (Oldfield and Sadasiva Aiyar, JJ.) 
President. Dist Board. Taniore o. Kannu- 
swami Thondaman. 35 j q 121 . 

—S. 3 [16)—Ryoti land—'-Cultivable" land 

— What IS. 

Unless the land is of such a nature that it is 
ordinarily cultivable or cultivable at intervals of 
not unusual length, it is not “cultivable land'’ 
within S. 3, Cl. 16, and therefore not ‘‘ryoti” land 
and therefore the tenant of such land is not a 
ryot. {Sadasiva Aiar and Moore, JJ.) Ravu 
Seshayya v. Rajah of Pittapur. 

3 L. W. 485 : (1916) 1 M. W. N. 396 ; 
34 I. C. 730 : 31M. L. J. 214. 
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MADBiS ESTATES LAND ACT, 8. 3 (16). 

_8. 3 [IQ]—Waste land--Pa$turag€. 

If waste lanHs have • ot been 
years but used for pasturing cattle the P^^sump 

tion is that theybelongtothelandlo dand the 

onus of proving that they are cultivable or that 
occupancy rights have been acouired thereyi, 
on the party asserting »t. (Wallis, C j. 
PW. ;.) Maharam of VENKATAGIRI Z'. 

Velikanti Rami Reddi. » r • 

(1916) 2 M W. N. 21 : W 682 

34 I. C. 607 : 31 M. L. J. 211. 

_S. 3 (16)— land—Jeroyati -Mean- 

'"Sfrovali may mean cultivable land but is also 

used in this presidency as opposed 

(Xhdur Rahim and Spencer, JJ.) R^machaNDRA 

MARDARAJA DEO 2^. DUKKO PODHANO^^ ^ ^ 

_ 8.3 (W — Land—Service tenure~-Eject- 

ment^Civil Court. ^ 


The suit being one to eject the 
on anv of the grounds allowed by the Mad. Est- 
Land Act but only by virtue of the contract sub- 
lisUng between the parties, it was rightly brought fc 
in the Civil Court. Land held on service tenure 

isnotincludedinthedebnition ofRvoti land n 

in the Mad. Est. Land Act so 7 '' 

tenure continues. 24 M 1 ^-J- 288 . ^11 I 4 C. 67 . e 
23 M. 318 ; 7 M. 268. (1910) 6 L W N. 179; 13 M. s 
1 A 438. Ref. (Spencer and Couiis Trotter, JJ>) ( 

IDUBILLI SVYADDI V. SRI RAJA I 

NissaNKA. 30 I. C. 416 : 18 M. L. T 142. 

_ _8 Z ne)-Waste land-Zemindati—- 

Jungly and uncultivated /a«(i--Prfsnm/>/in«. 

Where the land In a Zemutdari is a was^e 
and uncultivated, the presumption is that the ^ 
Zemindar is the owner of both melvaram and 
kudivaram rights. In such a case, the burden is 
on the ryot to show that he owns the kudtvaram 
interest. (Wallis, C. and Seshagiri Aiyar, J.) | 

Arunachala Ambalan V. R. G. Orr. 

40 Mad. 722 : 29 I. C. 634 : 

32 M. L. J. 407. 

_8. 8 ilZ)—Ejectment—Village site— 

Landlord—Right to eject tenant. 

In Ihe case of a village which is not part of an 
estate within S. 3 (2) of the Mad. Est. Land Act. 
a landlord can evict tenants let by him into 
possession, even if the land is classed as Village 
site'*. {Ayling and Tyabji, JJ.) Chimakurti 

Naganna V. Kavipurapu Rama Row. 

28 I. C. 636. 

_ 8 s. 3 (16) and 163—OM waste at the 

time of passing Act—Ryoti land other than 

waste. , ,, , 

Land which was ryott land when the Madras 

Estates Land Act came into force but which could 

not be proved to be old waste under S. 3 of ihe 

Act roust be held to be ryoti other than old waste. 

[Sadasiva Aiyar andTyabji, JJ.) BucHi Srava- 

garudu Garu V. Venkata Raju. 

38 Mad. 469 : 21 I. C. 913 : 

26 M. L. J. 617. 

_8. 8 ( 16 )—Pns/«rr»g of cattle—^Agri¬ 
culture'^ and ''Ryoti land," meaning of. 


MADRAS ESTATES LAND ACT, S. 4. 

Land fit usually for pasturing cattle =nd for 

p^poses-and occ^^y 

(Sadnsir-u A.yar and ° 

VENKATAGIR! J-' W N 919: 

38 Mad. 738 : 14 M.LT. 405 : 11913) M-W-H- • 

21 I. C. 632 : 26 M. L. J. 678. 

_ 8 3 ( 16 )—Porrtmfcofce —Ln«rf in Zemin- 

dari-No'tresumpiion that it is cutUvabU. 

There is no presumption that anv proaniboke 
land in a Zemindar! is of such a characler as 
would lawfully be cuHivated or gwen °yt 
Zemindar for purposes o< cultivation Theref , 
the Zemindar must prove that it is such 
entitled to let out on cultivation or receive kistfo , 
if cultivated without his permission. 

Aivnr J) GOPISETTY NARAlNASWAMY NAIDU 
Garg'p BONDAOA CH.RA NARASIO^ ^ 


___s, 4 , 28 and 29—W<JS(« lund—Liability 

to pay reiii--n'aram rate-Wet crops. 

Lands left waste through tenants' default are 

not free from rent. Tenants are bound to pay 
wet rent at the highest neighbouring J®".*' 

even though dry crops are "ised where ther.. ,s 
sufficienl water for irrigation 
(sipencer and Ramesam, JJ ) KothaNDARAMA 

Reddiar V. Chinnaswami Rsod'A’*- 

64 I. C. 740 : 14 L. W bi8 . 

41 M. I. J 466. 

_ Z.A—Rent—Right of landlord to waste 

Where bv the custom of a Zemindari waste 

lands are not chargeable to rent unless they are 

eR wa'te by wilful default, the landlord must 
prove that 'bey were so left by the tenants^ 
(Phillips and Kumnraswamt Sastri, JJ.) RAJAH 
OF Ramnad V. Mkerasa Marakayar.^^ ^ ^ 


_8. A—Rcnt—Rigtit of landlord—Waram 

tenure—Land left fallow. 

Where the waram system of payment of rent is 
in vogue and the landlord claims rent for the land 
left uncultivated by the tenant, the landlord is 
entitled to claim rent for land lefi uncultivated 
unless the tenants established (1) a contract or 
custom exempting them from pavment of rent for 
lands allowed by them to be waste or (2) that the 
lands were so left waste without their fault. Per 
Sfldflsivn Aiyar, J .4 custom to let lands lie 
waste (without regard to reasonable land, without 
regard to good or bad seasons and existence or 
absence of facilities for irrigation for indeRnite 
periods at the tenant's or servant’s will and plea¬ 
sure with absolute freedom from liability to 
payment of any rent, is not a reasonable custom, 
which can be recognised by any Court. [Sadasiva 
Aiyar and Spencer, JJ.) Ramaswami Sbrvai- 

OARAN V. ATHIVARAHA CHARIAR. 

28 M. L. T. 183 : (1918) M. W. N. S40 : 

44 I- C. 663 : 7 L. ’W.47i, 
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— — 8. 4 — Liability to pay rent—Fallow 
land. 

Where it is customary to charge only the 
cultivated extents of a ryot's holding with rent, 
the uncultivated portions cannot be charged with 
rent. The liability of a ryot for rent under S. 4 of 
the Act is subject to any custom or contract to the 
contrary if established. Under the custom of the 
Ramnad Zemindari lands left waste not due to 
the ryot’s wilful default are not chargeable to 
rent. {Kumaraswami Sastri and Phillips^ JJ.) 
AruNachellam Chettiar V. Mangalam. 

40 Mad. 640 : 20 M, L. T. 70 : 4 I. W. 37 : 

351. C. 329 : 31 M. L. J. 168 : 

[Also. (1915) M. W. N. 190 :2 L, W. 145 : 

27 I. C. 872 : (1918) M.W.N. 340 : 

44 I.C. 663 ; 23 M.L.T. 183 :] 

— -S. 4— Rent—Exemption from—Land 

left faPow. 

S. 4 of the Act does not preclude a tenant from 
claiming that by agreement and custom he is not 
liable to pay rent lor the portion of his holding 
lelt fallow. 26 M. L. J. 269, Foil. [Sadasiva 
Aiyar and Napiety JJ.) Arunachellam 
Chettiar, In re. 30 I. C. 679: 2 L. W. 828. 

-Ss. 4 and 12— Fallow land — Rent — 

Custom^Tax on trees^ when payable. 

A tenant is bound to pay rent upon every por¬ 
tion of his holding, whether he cultivates it or 
not, subject to any custom to the contrary wh’Ch 
may be proved to exist in paiticular localiiie?. If a 
custom not to charge any rent for the lands which 
are allowed to lie fallow by the tenanis exists, a 
term in a paita to that effect is not improper. 

Prima farie, a tenant who pays rent for a land 
should not be taxed twice for the trees standing 
on the land unless he derives special benefit from 
them, e. g., when they are tapped for toddy. 
(Sankaran Nair and Seshagiri Aiyar, JJ ) 
Udayal t. Arunachela Chettiar, 

(1915) M. W. N. 190 :27 I. C. 872: 2. L. W. 145. 

-8s. 4 and 27— Interpretation of — Rent — 

Liability. 

S. 4 of the Act must be read subject to S. 27 and 
a custom that rent for the whole holding must be 
calculated only on the cultivated area is not against 
S. 4 of the Act, {Ayling and Tyabji, JJ.) 
Arunachellam Chettiar v. Muthayanal 
Thaven. 25 I. C. 675 : 26 M. L, J. 575. 

——s. 4— Payment of rent on all lands 
actually occupied^ cultivated and uncultivated— 
General rule if can be overriden by intention of 
parties. 

As a general rule under S. 4 rent is payable on 
all lands actually occupied by the tenant 
cultivated or not ; but this general rule may be 
displaced by the execution ot a pattah stipulating 
payment of rent iii respect only of lands actually 
under cultivation. ^ An intention of the parties to 

C D— VOL. IV 4 
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that effect may also override the provisions of 
the Act. {White., C.J., and Tyabji, J.) Segu 
Kowthen V alagappa Chetty. 

(1914) M.W.N. 340 ; 22 I.C. 834; 26 M.L.J, 269. 

--Ss, 4 and 24— Rent—Right of tenant to 

leave portion of Inna unculiivatea—Rcnt on 
such portion. 

Where, under a custom in a Zamindari the 
tenant is entitled to leave a portion oi his hold¬ 
ing uncultivated for a year, paying rent Only for 
the cultivated portion, the Zemindar has no right 
to assign on Dharkast lands remaining unculti¬ 
vated and raise the rent thereon as that would 
amount to an enhancement. [White, C. J. and 
Sankaran Nair, J.) Amirtha Padaychi v, Kachi 
Yuva Rangappa. 

22 I C. 672. 

-Ss. 5, 125 and XZ2~First charge — Money 

decree for rent—Execution in Ctvtl Court — 
Landholder ceasing to be such at the timeof 
suit—Effect of. 

The nrst charge for rent is available only 
when the decree tor arrears of rent is executed 
by the Revenue Court under S. 132 of the Estates 
Land Act. If a money decree passed by a Revenue 
Co”rt is transferred to a Civil Court for execution 
under S. 201 the power to execute the decree 
under the provisions of Ch. VI ol Madras Estates* 
Land Act, does not go with it to the Civil Court 
executing the decree. 42 M, 114 Not Foil. Per 
Sadasiva Aiyar, J. —Where a person ceases lo be 
the proprietor of the village at the time tf suing 
for rent the first charge ceases to exist even if the 
landholder gets a fir t charge. In such a case he 
can enforce it only by a separate suit under O. 34, 

R I'?, C. P. C., 41 C. 926, Foil. {Sadasiva Aiyar 
and Spencer, JJ.) SREE Rajabollapragada 
Venkatalakshmamma Garu V. Nenda See- 
TAYYA. 43 Mad. 786 : 28 M. L. T. 44 : 

(1920; M W. N 294 : 11 I. W, 466 : 

67 I. C. 764 J 39 M. L. J. 30. 

iSee contra 42 Mad. 114 : 29 M. L. X. 203 (F. B)] 

-Ss. 6, 125 and.132— Rent decree — Execu¬ 
tion sale — Encumbrances—Extinguishment of. 

A sale in execution of decree fora lentioa 
Revenue Court passes the property to the pur¬ 
chaser free of all encumbrances except those 
specified in S. 125 of the Mad. Est. Land Act. 
The statutory charge for arrears of lent is not a 
charge under S. 100, T. P. Act. {Phillips and 
Kumaraswami Sastri, JJ.) Panangipalli Sur- 
ANNA V. Katta Venkata Sukyanarayana 
JAGAPATTIRAJU. 42 Mad. 114 ; 

(1919) M. W. N. 26 : 26 M. L. T. 366 : 

48 I. C. 794 : 35 M. L. J. 443. 

' 3. 5 (1)— Rent-First charge — Sankarami 

mamool. 

Under S. B (1) of the Act rent is the first charge 
On the holding and produce thereot, and a provi 
Sion to that effect in the pattah superfluous; but 
the charge does not extend, when the produce has 
passed into the hands of a purchaser, Sankarami 
Mamool is not part of rent and a provision to 
say it cannot be allowed, {hadastva Aiyar and 
Seshagiri Aiyar, JJ.) Vaddadi JaganNadha 
Bhupathi V, Paddala Appala Sawmv. 

(1914) M. W. N. 426.28 I. C. 576 : 28 M. L. J. 76, 
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_8.e_P„mn«e«t right of 

Sub-UWng—- Ijardars and farmers f 
Middlemen. /><.rtAin lanka 

The appellants were les j 

lands under a lease ma e terms con 

came into operation. The by ryots, 

templatedthe U provided for 

and did not prohibit sub letling , -^tqiO The 

•' refe.red to in S. 6 are ryots ai all they are 

=#• 

(Lord Atkinson) ^uichay^ v. ^ 

^ 44 Mad. 856 : H L. W. 168 : 48 I. A. u87 


habeas ESTATES LAND ACT, S. 6. 

_S. 6-“ Admitted to ryoti land"—Mean- 

■•admitted by a landholder in pos- 
The words admiuca oy 

session of *®V^’HhMder of any portion of 

acceptance {AfilUr and Spencer^ 

1L.W. 218:24 1.0. 2^ : U M Ty |9«; 


D^cr« i» cjecimVni-^Appeal heard after Pass^ng 

Act I of mS--Occupancy rtgits ejectment 

Where an appeal from a aecree f , ^g^g 

ding the ejectment decree. \d . sjy^ 

77 .) rajah of Pittapurz;. Anapp^inui^ mva 
Ramayya. 


_8. G—renuHf remaining in possession 

“ZioXe A a cam1'’foTo"/^£ the^ ho.ding^ol 
an tenant was possession 

Act must at least be a entcase 

have continued in ‘^o'm^me'cement 

^rtrA\r7AM:r«^-nm 

VEM«aNNa Venkatache^a 

jamma . ^J^g2{) w. H. 189 : 39 M. L. J. 697.. 

• 8 . e—Old waste—Occupancy right. 

^9 ^^ 2 *-k^ir\oinlA 1 


__8. %-Object of-Ryot in Possession- 

Prior possession by another—Effect of. 

A person dispossessed of another from land 
of which the former was m possession 

slatutory^period and acquired a /.^se 

he canLt recover possession s.mp^ btxause 

he happened to be in possession at the tune ine 

EstaterLand Act came into lorce. ^he "b’ea 
S 6 of the Act is only to cooler on the tenants in 

oossession as against the landlord an occupancy 

right and is not intended to destroy the 

tight which vested prior to July 1908 tu favour 

of another person wrongiully in possession in 

July 1908. {Benso,, aad 

maharajah of VIZIANAGARAM . 

Ramachandrayya 11 “• ^ ^ 

16 I. C. 397 : (1912) M . W. «. wo. 


Per Wallts. C. 7.—The main principle of the 
Acfas declared in S. 6. is that every one in occu- 
nation of ryoti land at the passing of the Act or 
thereafter admitted to occupation acquires an 
occupancy right, but ‘hU does not appW to old 

Abdur ^hiT^and Srilivasa Aiyangar. Jj] 

SASBARA VBMKATARATNAM^^.. VARAPA8A.A APP ^ 

35 I. C. 213 : 20 M. L, T. 118 : 
(1916) 2M.W.N. 7 : 31 M. L. J. 123. 


__.8 6— Applicability —Essc«f»n*s. 

Proof of possession at the date of the coming 
into force of the Act is necessary before 
S.6. [Munro and Ayltng, JJA Kangaswamy 

IVENOARP. district TANJORF. ^ ^ 

(1911) 1 M. W. N. 185 : 21 M.t J. 728. 


8. 6—A/i/'ficrtbi/ify of-Pending suits 
^‘’lf‘'an’%"ec7m?n{“'suit or an appeal (ro^ i 

8. Q-Ryot-Kudivaram-Sub-lessee of- j Umrtur Act I of 1908 came in 

force, he cannot be ejected as occupancy rights 
have then been acquired by him. (Snnfeaffl^ 
Nair and Munro. JJ.) Vatti KUTTI Ramnna v. 
Bhujanga Row. 9 !• C. 160 : 9 M. L. T. 340. 


^ The sub-lessee of a Kudivarara tenant ^9^® 
not acquire an occupancy right 
even if the Zemindar gave a patta 
him. [Sadasiva Atyar, Jd 
pall. F. POTTURAIL 28 I. ^ 277^. 

•Ss. 6 and 161, 162 and 163 —OccH/>nnoy 

rights—Right to. , . ^ ^ a u 

Occupancy rights conferred by S. 6 cannot be 

curtailed by inferences drawn from another 

section which deals exclusively with ejectment 

suits by non-occupancy royts. {Sankaran Nair 

and AylingJJA Rajavelu Koti MuthukRishnan 

A Raju Chetty^ ^ ^ ^ (1914) K. W. N. 496. 

% 


__^8, Q (1) — Explanation — Occtt7>iincy 

Right—Ryoti land — Tenant holding over 
after expiry of lease against wishes of tana 

holder—Effect of, , u 

A tenant of Ryoti land, not being old wasl^ 

was in possession on 1st July li*08 when the 

Estates Land Act came into force, but he was 

holding over contrary to the terms of the Mucbl, 

lika under which he was let into possession and 

the expressed wishes of the landholder, 

that under S. 6 (1) Expln. of the Madras Estates 
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Land Act the tenant had obtained a permanent 
right of occupancy. Semble : Such right is 
acquired by the tenant e%^eii though a decree for 
ejectment had been passed against him. 20 M.L.J. 
528 ; 36 M. 439, approved. (Sir John Edge.) 
Raja Yerlagadda Mallikarjuna v, Rajulapati 
Somayya. 42 Mad 400 : 46 I A. 44 : 

17 A. I. J. 233 : 23 C. W N. 626 : 

21 Bom. L. R. 627 : 26 M. L. T. 1 : 

30 C. L. J. 77 : 10 I. W. 400 : 

49 I. C. 708 : (1919) M. W. N. 641 : 

36 M. L. J. 257. (P. C.) 

-S. 6 (1)— Ryots — In possession — Time- 

expired lease. 

Ryots in occupation at the date of the Act 
under Muchilika which expired even one month 
before the Act but for the renewal of which 
negotiations were going on are deemed to be in 
possession. Their knowledge as to who was the 
landlord is not necessary. [Wallis, C. and 
Sadasiva Aiyar, J.) Lakshmi Venkayamma Rao 
V. Venkataratnam. 55 I. C. 629. 

-'Sa- 6 (1) and 23— Ryoti land — Zemindari 

— Presumption, 

Land within the ambit of a Zemindari is pre¬ 
sumed to be ryoti land, unless it is shown to be 
private. [Seshagiri Aiyar, J.) Gopisetti 
Narayanaswami V. Gangisetti Bangarayya. 

4 L. W. 371 : 37 I. C. 394 : 

(1916) 2 M. W, N. 240. 

--S. 6 (1)— Right of occupancy — Relin¬ 
quishment of — Muchilika, 

A Muchilika executed prior to the passing of 
the Madras Estates Land Act (I of 1908) by 
which a tenant gave up his right to compensation 
on acquisition by Govt, cannot be read as an 
agreement by the tenant to transfer to the landlord 
his right to compensation in respect of any 
interest in the holding which might afterwards 
be conferred upon him by the Legislature and 
conseq jently the tenant was entitled to a halt 
share of the compensation. [Wallis, C. J., and 
Tyabji, J.) Hotha Virabhadrayya v. Revenue 
Divisional Officer, 29 I. C. 8. 

—T*-® 8 —Occupancy right—Ryot 

in possession after sale of holding for rent^ 
Landlord purchasing kudivaram^Effect of, 

A raiyat whose holding has been sold away in 
a rent sale before the Estates Land Act came 
into force but *who continues in possession of 
such land at the commencement of the Act, 
obtains a permanent right of occupancy under 
S. 6 (1) of the Act. The rights to the kudivaram 
interest as between the rival claimants thereto 
(other than the landlord who is debarred by 6. 8 
from claiming such interest) are not afiected by 
S. 6 (1) [Sadasiva Aiyc^^ ^^^d Hannay, JJ,) 
SIVAPADA MUDALI V. PiTTY ThYAGARAJA 
Chettiar. 27 1. C. 383 : 27 M, L. J. 665. 

-S. 6 [\)-~Addilion by encroachment — 

Possession for more than 12 years before the Act 
commenced — Ryot—Ejectment, 

A tenant who is in possession of his holding 
tt^ether with the encroachments if any made by 
him, for more than 12 years before the Act 
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commenced is a ryot with occupancy rights under 
o ; but if the possession commenced within 12 
years of the suit he can be ejected. [WalUs C J. 
^nd Seshagtri Aiyar, J.t Rrindavana Chan¬ 
dra V. Jagannatha Singi Santo. 

26 I, C. 688 : 2 L W. 29. 
6 (1) and ^ — Occupancy right — Ryoit 

land. 

Ryoti land brought to sale for arrears of rent 
by the landlord and purchased by himself at that 
sale before the Madras Estates Land Act did not 
ettect a merger of the occuparcy and the land- 
ord s rights. The land remained ryoti and the 
tenant in possession as a ryot when the Act came 
into operation must be taken to have acquired 
occupancy right by virtue oi S, 6, ii he did not 
possess It before. [Aylmg and Seshagiri Atyar 
JJ.) Markapuli Heddiar V. Ihandana Kone’ 

26 1. C. 916 : (1914) M. W. N. 798. 

--—8.6 (4)~**Pyor--W/y*o IS not-Pastur- 

age — Lessee. 

A lessee of waste land let out for pasturing or 
grazing purposes is not a ",yof within the 
meaning of Cl. b (4) of the Mad. Estates’ Land 
Act and a suit to eject him lies in tne Civil court 
aud not in the Kev. comt under S. j 89. ( Wallts, 

C. J. and Phillips, J.) Maharaja of Venkata- 
GiRi V. Velikanti Kami Heddi. 

^ L C. 607 • 

(1916) 2 M. W. N. 21 : 3l M. L. J. 211. 

———Ss. 6 (6) and 56 —Sm;7 for patta—lzara— 
Lea^e different from jeroyati patta — Lessee 
whether a ryot—Ryot out oj possession of the hold¬ 
ing—Jurtsdtclion of Rev. am Civil Courts 

^ 3 years-sued 

Ih ’ uiiderS. 65on the ground 

on pos.esMon of the land as ryots 

on the date on which the Act came into force 
though at the brae of snu, they were not in posses- 

ir * ditfercd much from the ordinary 

jeroyati patia auo was often renewed. The extent 

each occa- 

thp" m lease was siyled an izara. Held, that 
the pltfs. were not ryots and thcrefoie did not at 
quire rights of permanent occupancy. Held Mlt 
a ryot can sue the lanulord m a Rev. Com lor 
the grant ol a patta although he is not in physical 
possession Cl his ho,ding at the Hme of'lKt 

and he oeed not obtain possession through a Civil 
Court before suing for the naiia »jT/ ^ J 

SETTI NARAlfANASWAMI NaIDU GARU. 

* 36 I. C. 727 ; 

4 L. W, 293 ; 31 M. L J. 339. 

^ to a mort- 

maJng, ' landholder 

tJl suit relating 

bv the Tnr5( surrendered 

tL J landlord, 

the landlord is a necessary pany as he is 

enutled to redeem. Therefore a decree for sale 
obtained m a suit to which the landlord was not 
a party does not bind the zamindar and the pur¬ 
chaser or his assignee cannot maintain a suit for 
possession, against the zamindar, inasmuch as he 
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■ otherwise." lf!RSH„ ' 

VENKATA KAMIAH APPA KAO P. LANKA LARSHMI 

tlARAVANA W 218 : 30 M. L. T. 188: 45 M, 47 : 

66 I. C. 376 : (1921) M W. N. 615 . 

42 M. L. J. 161. 

SB. 8 and ^-Merger-lnam--Un,oy2 


- - SB- o auu o- -_ 

kuciivaram interest with melvufam—Effect of 
Kattubadi payable to Zemindar-Occupancy right 

""where an inarodar of a portion of mel- 
varatn after the permanent settlemcn ^as *ound 
to own also the kudivaram inteiest in the laud^ 
Hc/dthatS. 8 Cl. 1 of the Act applied and the 
union resulted in the occupancy right ceasing o 
exist and the melvaram right only being left 
the landholder. Whoever is 

land, becomes in not as of an occupancy 

right but as a raiyat ot ratyati land under S. 6. U. 

1 The mere fact that the mamdar has to pay 
kuttubadito the Zemindar 

terest as landholder anything less than the entire 
Interest within S. 8. Cl. 1 since the raiyai has to 
pay rent to the inamdar alone as landholder. T e 
words “entire interest" are intended to exclude 
interests such as those ol a mortgagee. Per Na 
hUr J :-The true test of occupancy right is cul¬ 
tivation and where this is not shown the »°amdar 
could not acquire occupancy rights under the Act 
38 Mad. 843 doubted, lA6dw>' Rahim and Napier^ 
77.1 DUDDAMPUDI VENKATRAYUDU V. BlKKlNA 

SUBBARAYUUU. 24 M. L. T. 376 ; 8 • 

49 I. C. 179 ; (19181 M, W. N. 643. 

__Ss. 8 and 3 (2) (d)—Praeffouai holder of 

melwaram— Merger of kudivaram—Suit for rent 

— Forum. ... 

A suit for rent by a fractional sharer in an nam 

village who has acquired the kudivaram interest 
in the entire village in respect of a lease of 
a portion of the village after such acquisition would 
lie in the Revenue and not in the Civil Court, 
the holding not having ceased to be part of the 
estate. The expression “ inamdar “ in the excep¬ 
tion to S. 8 must be read in its strict sense as equi¬ 
valent to the owner of the entire interest in thn 
inam and the exception is applicable to sub-S. 1. 
(Oldfield and Sadasiva Aiyar, JJ.) RajachaRI v. 
Thirumugoor Devastanam. 41 Mad. 724 : 
7 L W. 568 : 45 I. C 71 :(1918) M W. N. 606 : 

34M. L.J. 419. 

S, 8— Exception- Jurisdiction— Civil 


madbas estates land act» S. 8. 

■ o ft^ExoePUon— Applicability. 

The exception to the S. 8 of the Madras Estates 

_S ^—Exception —Surrender—Abandon- 

acquire a by 

mere surrender under the exception to S 8. when 
a ryot abandons land the landlord must ‘"Ornate 
his intention by some act to make it part of his 
"homeTar^” lands. Snrrender U not a mode of 
acquisition and has not the same eliect f" 
ring rights as transfer of succession, (bndasiva 
Tyar^d Sesha^.ri A.yar, JJ.) Upadkast* Ven- 

kata SastrulU V. Devi Sitaramulu, 

38 Mad. 891 : 24 I. C. 224 : 26 M. L. J. 585. 


_ s. B—Exception— iiurrender—Abandon- 

”*^"Acquired'’ in S. 8 exception of the Act does not 
exclude acquisition by surrender or abandonme^^^^ 

A restricted interpretation ought not ^ Pjaced 
upon the word 26 M- L. J.99 Kel. on. ai d 

S%ncer, 77.) PoNNUSWAMY Padayachi ^aru- 
PUDAYAN 38 Mad. 843 : 1 L. W. 218- . 

24 I. C. 317 :16 M. L. X. 399 : 26 M. L. J. 285. 

_ S. B— Exception—Surrender—If a mode 

of acquisition. x * o q 

The word “acquired” in the exception to S. 8 

of the Act, must be construed so as lo include 

cases of surrender or abandonment but they must 

be read in conjunction with b. 6 Cl. (1) and S. > 

Cl (7) so as to apply to cases where the land so 

acquired was in the possession of the rnumdor for 

ten years, a period necessary to extinguish the 

right of a cultivator to claim that the laud may be 
given to him for cultivation. (Sadasiva Atyar ana 
spencer . JJ .) ADUSUMALLI hURYANARAYANA n. 
ACHUTTA POTANNA. 

22 I- C. 339 : 16 M. L. X. 268 : 36 M. L. J. 89. 

8. 8 (i)— Interpretation of. 


Court. 

Where in an inam the kudivaram and melvar¬ 
am interests were subsequently vested in the »»- 
atndar and the tenants who were admitted into 
possession before the passing of the Act did not 
acquire occupaocy rights, an action to eject the 
tenants on the ground that the inam fell within the 
exception to S. 8 is cognizable by a Civil Court. 
(Coutts Trotter and Srinivasa Iyengar. JJ.) Sam v. 
Ramalinga MUdaliar. 40 Mad. 664 : 

34 I. C. 803 : 30 M L. J. 600. 


Per Nupicr. 7.—The words ‘but shall hold it as 
landholder’ in S, 8. Cl. (1) do not necessarily im¬ 
ply that the land remains ryoti and surrender is 
not an operaiion by which the entire interest be¬ 
come united 'otherwise* within the meaning of the 
section. (Sadasiva Iyer and Napier. JJ.) SRi 
Rajah Venkata Ramaiah v, Lanka Lakshmi- 
narayana. 15 L. W. 218 : 46 M. 47 : 

80 M. L. T. 188 : 66 1. C. 37.6 : 

(1921) M. W. N. 615 : 42 M. L. J. 161- 

—--S. 8 (1) and t2)—Sco^a of. 

S. 8 is devoted to the topic of merger which is 
subject to qualifications in other portions of tho 
Act and S. 8 (2) deals with the particular 
case of the class covered by cl. (1)» nabnely, 
where one amongst several co landholders subse¬ 
quently acquires the occupancy right. But 
where one out of several ryots becomes entitled 
to the rights of landholder in respect of the same 
land, it is the converse of S. 8 (2) and ia 
specially provided for in S, 6, Expl. 10) which. 
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prohibits acqaisition otherwise than by inheri¬ 
tance or devise of occupancy right by an 
ijardar or farmer but the explanation following it 
is wider and under it a right of occupancy shall 
not be lost in consequence not only of its owners 
subsequently holding the land as ijardar or far¬ 
mer but also of his becoming interested in it as 
landholder. {Oldfield and Sadaatva Aiyar^JJ) 
Muthu Keddi 2). Muttur Venkatapathi Reddi. 

4 L. W. 168 : 37 I C. 1 : 

(1916) 2 M. W. N. 180 : 3l M. L. J. 354 


madras estates LAND ACT. S. 13. 


tion. 


Ss. 8 (1) and 6 ( 6 )—Scope of — Interpreta- 

The general provisions of S. 8 (1) of the Madras 
Estates Land Act must be controlled by the spe¬ 
cial provisions of the explanation to clause ( 6 ) of 
S. 6 of the Act on the principal of 
spectalibus nonderogant:' A Zemindar, who as a 
Govt, ryot, ba» a right of occupancy in certain 
lands, is allotted ryotwari lands in exchange for 
his own Zemindari lands acquired by the Govt, 
under the Land Acquisition Act, does not lose 
his occupancy rignts therein by becoming the 
landholder in respect of the same lands 
{Wallts^ C. J. and Seshagiri Aiyar^J,) Zemin¬ 
dar OF Sanivarapet V. Zemindar of South 
VALLUKU. 34 I. c. 444 : 39 Mad. 944. 

[Affirmed but for other reasons by the Privy 
Council : 49 I. C. 818 : 42 M. 356.] 


S. l2~Trees~Right ofi ryot to—Rent 
varying with the number of trees—Effect of. 

Under S. 12 of the Madras Estates Land Act 
an occupancy ryot is entitled to use, enjoy and 
cut down trees in his holding and such right in¬ 
cludes the right to appropriate the irtes cut 
down. Where the land itself on which the trees 
stand is held on patta the tact that the rent pay¬ 
able for the land varies with the number of trees 
standing on it does take the case out of tbe opera- 

Estates Land Act. I L. W. 881 Dist. 
iheie is no valid custom in the Rainnad Zemin- 
dari entitling the landholder to claim compensat¬ 
ion for Palmyra Trees cut by the ryots without the 
permission of the landholder. {Sadasiva Iyer 
and Spencer J J,) Raja of Ramnad v. Kamith 
Ravuthan. 12 L. W. 465 : 60 I. C. 90 : 

(1920) M. W. N. 603. 

—— ~2.\2—Trees—Right to—Ryot admitted 
after Hte passing of the Act. 

Under S 12 of the Madras Estates Land Act, 
royts in occupation at the date of the passing of 
the Act as well as the ryots admitted subsequently 
are entitled to enjoy the trees on the holding, 
'Wallis, C. J. and Ayling, J.) Venkobarao v. 
Krishnaswami Nayaker. 65 I. c. 467. 


-- S. 8 . CIS. ( 1 ) and {S)—Merger-Effect-- 

Kudivaram land—Purchased by landlord from 
a tenant remains ryoti. 

Where Kudivaram light in land is purchased 
rom a tenant by a landlord, the land continues to 
be ryoti land, unless the landlord shows by strong 
evidence that he has converted the land into his 
^ivale land. [Sadasiva Aiyar and Napier, JJ.) 
METHUKU SiVARAMAYVA V* MUNIREDDIGARI 

^hinna Mineappa. 30 1. C« 812. 


^Efject^* 8 ( 1 ) ( 2 ) {Z)—Merger—Occupancy right 

Under S. 8 (3) of the Act. the merger of an 

occupancy right by transfer or succession under 

1-.JS. (1) and (2) does not convert ryoti land into 
private ^and. {Sankaran Nair, J.) Veerappa 
Chetti V. Mudali. 24 i. c. 375 : 26 M. L. J. 373. 

——'S. 8 [A]—Applicability—Tenants in pos¬ 
session before the AcU 

S. 8 (4) of the Act does not apply to tenants in 
possession before and at the time of the passing 
of the Act. {Sankaran Nair, /.) Veerappa 
Chetty V. Mudali, 24 I.C. 376 ; 26 M. L. J. 373 


--Ss. 11, 151, 187 (ff)—Usd of land—Ten¬ 
nant's rights — Contract — Custom. 

A tenant is not deprived by the provisions of 
S. 11 or 161, of his right of using a land even 
in a manner impairing its value for agricultural 
purposes if there is an agreement or usage to that 
effect because the Act is not against such con¬ 
tracts or custom? being enforceable. Hence a ten¬ 
ant isi fully authorised to erect a tannery or skin 
godown if he has entered into a contract or 
there Is a custom to that effect, (Sundara Aiyar 
and Sadasiva Aiyar^ JJ.) Mura Kassim Row 
THfiR V. EoVLKEs 23 M. L. T. 852 : 16 T C. 220 • 

87 Mad. 432 : (1913) M. W. N. 187. 


Ss 12 and 213— Trees—Suit for dama¬ 
ges tor cutting—Breach of provisions of Act- 
Jurisdiction. 

Per Krishnan, /.—A suit for damages for cut¬ 
ting trees cannot te changed into a suit for breach 
of the title given by the statute to the trees. S. 12 
merely recognises the right of an occupancy ryot 
to use, enjoy and cut down trees in his holding. 
A suit for damages for cutting trees is not a suit 
for damages lor breach of the provisions of the 
Est Land Act, and cannot be brought within the 
scope of S. 213 to make it cognisable by a Rev. 
Court. {Spencer and Krishnan, JJ.) Narayan- 
NAPPA V, Venkataraman. 36 1. C. 202 : 

20 M. L. T. 281 : 4 L. W 245 : 
(1916) 2 M. W. N. 216. 

S. 12 — Trees—Stipulation not to cut fruit 

—Bearing trees. 

A tenant is not entitled to cut fruit bearing trees 
if the stipulation in a paitah is to that effect. 
{WhitCy C. J. and Sankaran Nair, J.) Amirtha 
Padayachi V. Kachi Yuva Rangappa. 

22 I.C. 672. 


Contract to the contrary — Im¬ 
plied contract—Higher rate—Garden cultivation 
—Improvements by tenants. 

A tenant of dry lands in Zemindari sank a well 
at his own expense and thereafter raised garden 
crops on the land Prior to the sinking of the 
well the tenant had paid a uniform rent of 4 
fanoms on a dry basis; from time immemorial 
subsequently the landlord claimed and the tenant 
had for some years paid an enhanced rent of 8 
fanoms at the garden crop rate. The tenant sued 
to obtain pattas at the dry rate of 4 fanoms. 
that there was an implied , contract to pay 

rent at the dry rate of 4 fanoms , but there was 
no consideration to support an implie<^ contract 
I the enhanced rate. To construe ihe 

• original contract as a contract to pay at the dry 
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rate only so long as the Ubiurand 

higher rate for produce to the 

outlay of the tenant, would be repug ^ 

Ari The fact mat the Zemindar consented not 
to raise a hopeless and groundless dispute as the 
right ot the tenants to hold at the 4 fanoms d y 

rate would not be a valid io„g 

tenant s promise to pay eohancedrent. The long 

payment of enha-.ced rents by the ^ 

past did not operate as an estoppel i» 

ing the ryots to pay enhanced rents m future. 

[LorU Sumner.) J*gaveei« f * 00 , 

Asari. 43 Mad 1 1 4 : 48 1. b. 901 . 

23 C. W. N. 22o : 17 A. L. J. • 

11918) M, W. N. 733 : 36 M. L. J. 49 (P. C). 

S 13 (3)— .'iystems — Rigfii of 


MADRAS ESTATES LAND ACT, S. 13. 

■1—iSrSrssS 

L°a"nd*Acr''The intention of the Legislature was 
torelusfto contracts made before equally with 
contracts made after, the passing of the Act any 

effect in the relation between the ryots and the 

AMBALAM. %923) M. W N. 411 : 

S2lI.L.T.377 iH.a):45MJ.lJ24^^ 


landlord to revert lo-iUuh.Uka-Constructton- 

Enhancement of “r 

aside— Decision as to propriety or tender of 

^“xhe landholder is entitled to 
waram system unless the ryots establish that it 
hLs been superseded permanently by the cash 
system by contract, express or implied, between 
them and the landholder. Where toere is evi 
knee to show that the tenure was a w^ram 
tenure to start with, evidence is not necessary to 
irove that this is the prevailing tenure unless t e 

presumption that the tenuie is a 
is rebutted by the ryo . Evidence of 
money payments for several years at vary 
ing rates under specific contracts m term 
oatias for stated periods does not warrant the 
inference that waram system was permanently 
given up. The decision in ryot's suit to set aside 
a distraint that a tender of patta was not a pro¬ 
per tender operates as res judicata in a suit by the 
landholder under S. 77 of the Estates Land Act 
as regards the question of propriety of that tender 
system means waram system and a pro¬ 
vision in a muchilika by which after the expiry 
of the period under it the ryots undertake to cul¬ 
tivate the lands under •' pathukaltu muchihkas 
under the Amani rules amounts to an agree 
ment by the ryots to revert to the vvaram system , 
after the expiry ol the period fixed in the muchi¬ 
lika. Under the waram the landholder is en¬ 
titled to a share in all the produce of the land un¬ 
less there is a special contract to the contrary ex¬ 
empting any particular crop. His claims to share 
in all the crops cannot bo looked upon as an en¬ 
hancement ol rent within the meaning of S. 13 l3) 
of that Act. {Spenoer and Kfishuan, JJ ) Varada 
Reddi v. Srinivsa Mudaliar. 

18 L. W. 169 : 33 M. L. T. (H.C.) 34 : 

(1923) U. W. N. 357 : 

45 M. L. J. 199 : 1924 U. 299. 

8. 13 (Z)—Contract before the Act to pay 


__ 13 (3 )—Improvements by ryot after 

Act—Contract to pay higher rent prior 

S 13 i3) does not apply to a case where is 

an improvement effected by a ryot after the Act 
and tkre is a contract entered into r^'^rtolhe 
Act to pay enhanced rent for such improvements, 
and consequently the landlord claim enhanced 

rent as per contract. In respect of a coitiact to 

pay a higher rate, the Court ttihy ptesume from 
long continued payment of higher rent, an agree¬ 
ment as Its legal origin as well as consideration 
theretor but the Court is not bound to presume an 
agreement for payment of higher rent by reasnn 
of mere usage es.ablishcd by long continued 
payment therefor, (^adasiva Atyar and Spencer^ 
JJ,) Rajah of Ramnad. u. Gnanamuthu 
(1921i M. W. N. 789 : 69 I C. 636 : 41 M. L. J.495. 


g 13 [Z)—Intprovenients—Meaning of. 

• m ^ ^ ^ t nv 


wet rates—Improvements made at tenant's ex¬ 
penses after the Act—Enforceability of the con- 

tract. ^ ^ 

A landholder claimed to recover rent at wet 

rates from his tenant for land which the latter 
had cultivated wet in consequence of improve¬ 
ments made at his own expense. The plaintiff 
claimed wet rates on the strength of a contract of 
the year 1886 before the passing of the Madras 
Estates Land Act. The improvements were made 


Temporary wells for growing crops are impro¬ 
vements and a charge for van payer grown there- 
with is not legally leviable. “ Improvements m 
S. 13 docs not mean permanent ones only but also 
temporary ones which enhance the value ol the 
holding during their existence. {Fhtlltps and 

“risrumiiy Snslri. JJ.) Ram ok Ramnad k 
Meerash Marakkayar. 60 I. C. »»». 

_____ 8, 13 13) —Contract to the contrary 

Increased rent—Long payment—Presumption. 

Where a tenant pays enhanced rent tor a num¬ 
ber of years in respect of garden crops raised by 
him. the Court may infer a contract bet^eo the 
landlord and tenant supported by consideration^ 
to pay the enhanced rent. The other circumstan¬ 
ces proved must also be given due weight in this 
connection. 7 M. 365; 36 M.L.J. 49 P.C.; 81 136 

and other cases discussed. {Wallis, C. J . AyitnS' 
Coutts Trotter, Ses/mg»r» Atyar and Kumara- 
swamiSastri,JJ.) PBR 1 AK*RUPPA MukkaNDAN v. 
Raja Rajeswar Sethupathi. 48 Mad. 76: 
(1919) M.W.N. 161 : 60 1. C. 616 : 36 M. L. 4. 38D. 

-Sb. 18 (3) and 3 (4)—Cowfrncf to the con- 

trary—Wetl sunk by ryot—Higher rent—Long 
payment — Presumption, 

I A landlord can charge garden rates for crops 
* grown with the aid ol water from wells sunk by ft 
raiyat i( they are based on any contract, express 
or implied, or on any local usage. The usage 
might be the result of a valid contract. Where 
enhanced rent has been paid for a long period of 
time not onlv can the existence of an agreement 
to pay at such rate but also considerations lor 
such agreement can be presumed as a fact. S. 15 
(3) of the Act is not retrospective ftftd does not 
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apply to improvements made before the Act. 
Where wells are sunk by a raiyat in poramboke 
the forbearance of the landlord to charge ihe rent 
for the site occupied by the wells might amount 
to a consideration lor a contract to pay enhanced 
rate. An improvement by a raiyat which preju¬ 
dicially affects other lands of the landholder 
would not oe an improvement of which the raiyat 
could claim to take advantage under S. 13 (3) of 
the Act. {Sadasiva Aivar^ spencer and Bakewell, 
77.) PitAYAG Doss JEE VaRU V . VENKANSA 
Naidu. 23 M. L. T. 137 : 

7 L. W. 477 : 44 I. C. 641 : (1918)M. W. N. 346. 

—-S. 13 (3)— Improvement by tenant — 

Higher rent—Decision by Revenue Court under 
Rent Recovery Act —Res judicata. 

The decision as to terms of pattah by a Revenue 
Court Under Madras Rent Recovery Act is not 
res judicata in a suit for rent under Madras Estates 
Land Act. Special rates cannot be claimed by the 
landlord for garden and second crops wiih a<d of 
water obtained by improvements made by tenants 
at their own expense. Revisiou of rent is a matter 
ot grace except in case of a contract to the con¬ 
trary. [Sadasiva Aiyar and Spencer^ JJ.) Jagan- 

NADHA MuDALIAR V . NEERBOY AUDIAH. 

42 I. C. 718 ; 6 L. W 292. 

-S, 13 (3)— "'Contract to the contrary" — 

Long payment. 

A contract to pay an extra charge for van payer 
eould not generally be inferred from the long Con¬ 
tinued course of payment in the absence of an 
independent proof of consideration for the contra 
ct 28 M.LJ. 81 Expl, 28 M 441, Considered. 35 M 
134, Foil. Where rent for dry land can be claim¬ 
ed independently of the existence of a crop, claim 
for extra rent for second dry crop is not allow¬ 
able. {Ayling and Phillips^ JJ) Arunachelam 
Chetty V . Saved Ahamed Ambalam. 

2 L. W. 1117 : 19 M. L T. 138 : 

31 l.C. 539 : (1919j M. W. N 337, 
CThis U no longer law. See 43 Mad. 75: 

60 I. C. 616 IF. B.)] 

' ' 19 (3) — Contract to the contrary-^ 

Previous payment of rent—Effect of, 

A ryot will be disentitled to the benefit of S. 13 
(3) only if he had contracted himself out of his 
rights by a contract actually in force. Payment 
of rent for seven years at an enhanced rate proves 
merely an agreement and not a contract which is 
no consideration for it. (Sankaran Hair and 
Ayli*fg» JJ ) Devi Bhukroji Kasidore v, 
Allamadaga Narayan Rbdoi. 28 I. C 492 : 

tl9l6) M. W. N. 209. 

-8. 13 (3)— Not retrospective — Improve¬ 
ments by tenants—Land set apart by landlord 
for wells — Payment of enhanced rent for 40 years 
— Presumption, 

S. 13 Cl. (3) of the Estates Land Act has no 
retrospective operation. A vaild contract to pay 
rent at an enhanced rate can be presumed from 
payments at that rate for 40 years. A landlord set 
apart a considerable area of land for the digging 
of wells for irrigating the lands in respect of which 
enhanced rates were claimed bat he charged no 
rent for the area so set apart. Held he must be 
deemed to have contributed to the cost of the 
wells dug by tenants on that area, though at their 
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expense. Such contribution is sufficient considera* 
tion for a contract to pay rent at enhanced rate, 
[Sadasiva Atyar and Napier, JJ.) Govino Doss 
V Gurram Chinnappa Naidu. 

27 I. C. 869 ; 2 L. W. 143 ; 2b M. L, J, 136, 

j S. 13 (3) Not retrospective — Im'grove- 
ment by tenant—Payment of higher rent. 

S 13 (3) has no retrospective operation and 
does not exempt a te.nant from liability to pay a 
higher ra!e ol rent or crops raised with the help 
of improvements at the sole expense ol the ten¬ 
ant where the improvements had been effected 
before the Act came into force and there had 
been a contract before the Act for the payment 
of such enhanced rent. An Act is always pros¬ 
pective in Its operation and strong words are 
necessary to make it retrospective. [Kumara^ 
swami Sasiri, J.) Venkata Perumal v. RamudU. 
39 Mad. 84 : (1916) M. W. N. 182 : 27 1. C. 688 : 

17 M. L. T. 129 : 28 M, L. J. 81. 

— S. 13 (3» — Improvement by tenants — 
Higher rent—Liability. 

A landlord cannot charge a higher rate of rent 
for the more valuable crops grown by the tenant 
with the aid of wells sunk by ihe tenant. [Sanka¬ 
ran Nair and Tyaoji, JJ.) RaGhava Naidu v. 
Muthyalu Naidu. 26 1. C 364 : 28 M. L. J. 301. 

‘ S. 13 (3)— Improvements by tenant-‘Hi&- 
her rent. 

Where a tenant digs a well at his own cost 
and uses the water of the well so dug for raising 
either a second crop or both the first and second 
crop and thus increases the grain yield of 
the land such increase is a consequence ot his 
improvement and under S. 13 (3) ot the Aci, and 
the tenant is not liable to pay any higher rent to 
the lanalord for second crop. [Sadasiva Iyer and 
Tyabji, JJ.) Maharaja of Venkatagiri v. 
Mohadeen Sahib. 26 I. C. 690 : 

1 L. W. 692. 

-S- Z^Tank-bed—Grant by Zemindar 

for cultivation. 

A grant ol tank-bed by Zemindar jfor cultiva¬ 
tion is not illegal (Benson and Sundara Ayyar, 
JJ.) CHITRAVfcLU V. SaMANNA lYER. 

35 I. C. 108. 

* 

—S* 26— Admission to possession of ryoti 
lands—Usufructuary mortgagee continuing pos¬ 
session under a Hadappa—Customary right. 

Where a usufructuary mortgagee of lands in 
an estate was allowed to continue in possession 
under a Kadappa after the discharge of his 
mortgage, held, he was not admitted to posses¬ 
sion of ryoti lands within S. 25 of the Act and he 
was bound by the terms of the Kadappa and can¬ 
not claim to be liable only for the customary 
rent. (Abdur Rahim and Oldfield, JJ.) Sri 
Rajendramani Devi Garu v Yfllappa Rama 
Naidu. 12 L. W. 600 : 60 I. C. 16 : 

39 M. L. j. 665. 

1 

- •^S. 2Q—Payment of uniform lower rate 

from inception of tenancy—Right of successor to 
raise. 

Per Schwabe, C.7.*—S. 26 deals with case where 
there has been an actual prior rent greater than 
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the :ent claimed by the tenant and does not deal 
with a cast when a ryot is setting up 

iho the rent payable was the Ijwer rent, but to 

be increased lo the higher rent in certain even- 
tuaUties. Per Wallace, i.-" The lawful rent pay¬ 
able” inS. 26 (3) is not necessarily !or invariably 
the faisa Irati fixed by the Government but may be 
a contract rate on which the occupancy is based. 
[Schwabe, C. J. and Wallace, J.) Para 

V . Ameeruddin Sahib. I** w. lu® • 

1923 Mad. 806. 

_S. 2QSettlement of rent — Successors 

when bound^Presumplion—Onus. 

Except under the provisions of the Mad. Est. 
Land Act a permanent settlement of rent by a 
landlord is not binding on his successors and the 
burden is on the grantee to show that there is a 
erant of the kind mentioned in S. 26 of the Act. 
{Seshagiri Aiyar and Napier, JJ.) Kamulammal 

AVERGAL t>. SANOALI SUBBA Pillai, 

48 I. C. 616 : 36 M. L. J. 11. 

_S. 26— Faisal rate—Propriety of — Con¬ 
tract to receive lower rate. . , . . l 

There is a presumption that the laisal rate 

fixed by Government is the proper rent that can 
be levied on the land. A contract between a 
landholder and a tenant for payment ol a favour¬ 
able rate of rent will not, except in cases specified 
in S. 26 (1) of the Madras Estates Land Act, 
bind the successor in title of the landholder who 
can enforce the fais^l rate or the rate in force | 
prior to such contract {Bakewell and Phillips, 
JJ ) Karuppa Gounuan V . Narayana Chettiar. 

(1918} M W. N. 188 :7 L. W. 376 : 
45 1. C. 406 : 24 M. L T. 36. 

— - S. 26— Consideration—General law. 

S. 26 of the Act does not exclude from its oper¬ 
ation the general law as to consideration in the 
Contract Act. {Seshagiri Iyer and Kumaraswami 
Sastri. JJ.) Vedachblla Mudaliar v. Shiva 
Perumal Mudali. 26 I. C, 741: 16. M. L. T. 184. 

-88. 26 (3) and 56— Landlord*s claim — 

Extent of. 

Under S 26 i3) the landlord has only the right 
to claim to revert to the old rate and to compel 
the CoHeclor in a suit under S. 56 to decree It. A 
Court cannot cancel an existing rate patta in a 
rent suit. [Ayling and Napier, JJ.) Srinivasa* 
Iyangar V , abdur Rahim Sahib. 

6 L. W. 108 : 40 I. G. 82 : 
(1917) M. W. N. 684. 
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An implied contract to pay money in lieu of 
Varam cannot be inferred from P/evious pay¬ 
ments of money rent for a number of years if the 
rates at which money was paid were fluctuating. 
Proof that money payments were oiade at vary¬ 
ing rates will rebut the presumption that the rent 
paid in the previous fasli is the rent payable in 
the current fasli. In the absence of pi oof ol a 
completed agreement lo pay rent at a fixed rate, a 

landlord will be entitled 10 revert to Varam or 

(aisal rates, notwithstanding oo M 

from the same. U918 M. W. N. 188 , 29 M. 

L J.362 ■ 33 M. 177 (P. C.) Ref. {Spencer and 
Krishnan, JJ.) Muthiah Chettiar r. J'E'MYAN 
KONE. (1920) M. W. N. 16 : 65 I. C. 78: 

11 L. W» Oil* 

_Sa. 27 and ^—Presumption—Rebuttal of 

— Custom. _ . . 

S. 4 of the Act read with S. 27 allows a custom, 

it proved, to be set up against that section to pay 
rent of the land actually cultivated. The pre¬ 
sumption arising under S. 27 is rebuttable, 
{Ayltng and Napier, JJ.) Kanthimathanatha 

PlLLAl V. PUGAL SUBRAMANIA NADAN. 

39 I. C. 144. 

_Ss. 27 and 28 —i?dn(—Ra/c payable— 

Presumption — Waram — L'andlord*s right to 

fcvcrt, . 

The presumption under S. 27 of the Act can be 

rubuited by showing that these conditions were 

not in accordance with the agreement ,or usage 

prevailing between the paities. The rule ol law 

contained in Ss. 27 and 28 will not apply vihen 

the rent is fixed by an ex parte decision in which 

all the points on which the parties were at varrl- 

ince leit open. Whether the rates were high or 

low during the temporary arrangement, both the 

landlord and the tenant are at liberty to revert to 

their original contract or usage. Where no data 

are available to fix the waram rates, the proper 

procedure is to accept the paimash rate. [Spencer 

and ConttS’Trotter,JJ,) AiyaperUMAL v. Rama- 

SWAMI. 8 L. W 650.80 L C, 988 : 

(1916) M. W N. 614 : 29 M. L. J. 368. 

-S. 27— Presumption — Applicability. 

The presumption under S. 27 ol the Act does 
not apply when no second crop was raised for 
the previous iaslis and no additional rent is 
claimed in consequence. iSadasira Iyer and 
: Tyabil, JJ.) MAHARAJA OF VENKATAGIRI V, 
, Mohadben Sahib. 85 I. C- 6b0 ; 1. I*. W. 698. 


_Ss. 27 and 28— Rent—Presumption as to 

amount. 

In accordance with Ss. 27 and 28 the old rent 
continues until reduced or enhanced by special 
applications under the statute. [Viscount Cave.) 
Radha Krishna Aiyar v. Sundaraswamier. 

36 0. L. J 460 : 16 L. W. 18 : 31 M. L. I. 31: 

46 M. 476 : 27 C. W. N. X : 
20 A. L. ; 49 I. A. 211 : 

43 H. L. J. 323 : 1922 P. C. 267 (P. 0.). 

- Sb. 27. 28, 6 and 66— Rent—Rate payable 

—Previous payments — Inference— Reversion to 
Varam—Right of landlord. 


-Ss. 38 and 41 —Unnottfied claim—Penalty 

—Cessation of tnterest-'Prohibition of payment 
—Rights of secured creditors. 

Persons having pecuniary claims against a ward 
who failed to notify their claims will have to 
suffer cessation of future interest. TX.c claimant 
can only prosecute his remedies for the amounts 
already accrued due. Seemed creditors w^o have 
not notified cannot get pavmenl from the Court 
of Wards out of the encumbered funds at its dis¬ 
posal but they can realise their security by exe- 
cuiion through the Court even daring the con¬ 
tinuance of the superitendence of tho Court of 
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Wards. {WalHs, C, J. Bakewell and Kumara- 
swatni Sastri, JJ.) Srinivasa Rang* Rao v. 
Rajah of Karvetnagar. 41 M. 503 : 

7 L. W. 206 : 441 C. 15 : 
23 L. T. 127 : 34 M L. J. 454. 

--S. 38— Reduction of rent — Grounds^ 

Rent will not be reduced where the tenant can¬ 
not show that the failure to supply water took 
place while the teat was as high as the present 
Bgure. {Coutts-Trotter and Napier^ JJ.) 
Nallaya Koundar V. Sadaya Koundar. 

32 I. C. 809 : 1916 M. W. N. 791. 

-S. 38~Rem»ssion for savi. 

Remission for savi is purely moral and not 
legal, in the absence of custom or contract- 
[Kumaraswami Sastri and Phillips, JJ.) Ram 
Krishna Rajanugaru v. Rangachariar. 

32 I. C. 737 : 3 L. W. 300. 

^ S. 40— Commutation — Rate, determi^ 

nation of--Duty of Collector ^ Decree — When 
appealable. 

Where the Collector thinks that commutation 
should take place, he is bound to proceed to 
determine the money rent and the time for which 
the commutation should have effect. The Collec¬ 
tor is not entitled to dismiss the suit on the ground 
that it is not possible to determine the rate on the 
evidence avaiUbls. An appeal lies to the Dist. 
Court against the decree of the Collector under 
S. 40 of the Mad. Est. Land Act onl^ where the 
decree determines the sum to be paid as monev 
rent or the time for which the commutation shall 
take effect and not otherwise. [Mr. Buttcrworth.) 
Petro Koibolya Prasada Goswami V, Arjuna 
.. 43 I. C. 63 (Rev). 

'*- —S. 40 —Commutation of rent—When 

allowable—Burden of proof. 

The Act is intended to protect the interests alike 
of the ten^irit and of the landlord and unless either 
of them suffers, because of the payment of rent in 
kind, interference by way of commutation will 
hot be justified. The party who asks for commuta¬ 
tion of rent under S. 40. must prove that he is 
entitled to it. {Azizuddin, P. M.) Karuppayya 
They AN v. AdaikkaLam Chetty. 

411. C. 611, 

- S. 40— Commutation — Landlord, if has 

any option, 

S. 40 enables an occupancy tenant to sue for 
commutation of rent whtch is in the discretion of 
the Court to refuse or allow ; the landlord has no 
option in the matter. {Clegg, F. M.) Gopal 
Krishna Aiyar v. Srinivas Rao Sahib. 

34 I. C. 938. 

• 

- Sa. 40 and 189 (21— Order under S. 40 

— Collector's expression of opinion—if amounts 
to — Appeal. 

Mere expression of opinion in a Collector's 
note that the question of commutation of rent 

C D— VOL. IV 5 
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need not be considered as it was already settled 
is not an order under S. 40 appealable under 
Si 189 (2). [Clegg, F. M.) Andi Thevan v Zemin* 

DARNI OF SiVAGIRI. 34 I. (J 4g0. 

-8. 40— Commutation—Rent—Rate pay- 

able. 

In determining the fair money rate, the Col¬ 
lector has to consider other things along with {a), 
(6), and (o) in S. 40. The average value is to be 
fixed by dividing the total rents or 10 years by 10. 
{^adasiva Aiyar and Spencer, JJ.) Veduruvada 
Venkanna V. Receiver, Medur and Nidadavole 
Estates. 24 I. c. 786 : 1 L. W. 246. 

Ss. 40 and 30— Commutation — Collector's 

Powers. 

In commuting grain rent for cash the Collector 
need not confine himself to considerations in S. 
40 (3) of the Act and the limit prescribed in S. 30 
for eohancement of rent does not apply to 
such commutation. (Sadasiva Aiyar and Sesha- 
gtri Aiyar, JJ.) Chellakutty U da yam v. 
Prince of Arcot. 23 I C. 984, 


S. 40 — Rent —Commutation —Special 

rate. 

A contract at the time of commutation inferring 
such contract from the facts and circumstances 
ot ibe case, to pay special rates lor a certain kind 
of crop is legal and binding. [Abdur Rahim 
and spencer, JJ.) Kader Mohideen v. Ala- 
GAPPA Chettiar. 121. C. 666 : 

(1911) 2M. W. N. 394. 


_ ' 8.40(2) and Commutation—Basis 

of — Rent—Maramat charges. 

I The commuiation of rent referred to in S 40 of 
I the Madras Estate's Land Act is not commutation 
in the narrowest sense and covers something 
more than a mere arithmetical calculation of 
averages or application of a market price to 
commute gram into money. In determining the 
rent to be paid, the Collector cannot exclude from 
consideration the question whether the rents 
actually collected during the decennial period 
before suit were in excess of what was legally 
due to the landlord. Maramat charges are not 

rent in kind or otherwise” within S. 40 of the 
Act and they lie outside the scope of the Col¬ 
lector determination. [Ayling and Phillips, JJ.) 
PYDi Appal Suryanarayana Kurmadasu 
NA iDU V, Inuganti Rajagopala Rao Naidu. 

SI 1. C. 131 : 35 M. L. J. 547. 

_ 40 (3)— Commutation — Period — 

Calculation of-r~Swamibhogam, if rent—Refusal 
to commuteSecond appeal. 

In S. 40. Cl. (3) (a) of the Mad. Est. Land Act 
the term “preceding ten years” means Ihe ten 
years pr<»ceding the year in which the Collector 
determines the amount of the commuted rent and 
not the ten years preceding the year in which 
the suit is instituted, and year means the year of 
the lease,. I.O.. the year for which the landlord is 
entitled either by custom or contract to claim 
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rent and not the fasli or the 
Swamibhogam is rent lawfully payable, where 
the Revenue court reluses commutation, an 
appeal hes unde»- Sch. A., Cl. (4), of the Act 
only to the District Collector and not to the 
District Court. No second appeal lies to the 
High Court from such order oi refusal. (Snafl* 
stva Aiytif and tipcncer, JJ>) SivaNUPANDIA 

Thevar V. Zemindar of Urkad. 

6 L. W. 412 : 43 I. C. 498 : 

41 Mad. 109 : 34 H. L. J. 189. 


_8.40 (3) (a) and (fc)— Commutation — 

The principles governing. 

The principles enunciated in the section are 
cot inflexible and conclusive. The Cl, (a) deals 
with how to find money value of grain rent paid 
for a number of years and what each tenant paid 
to the landlord is material. In a suit for com¬ 
mutation ol rent payable in kind it would bean 
irregularity if the Courts below have in cases to 
which the provisions of Cl. (3) (fc) are appli¬ 
cable, ignored them. Sub Cl. 3 is applicable only 
where grain rent was being paid for a series of 
years by the tenant and the Courts are called 
upon to commute such rent. Where for over 
thirty years a consolidated payment in money was 
made to the landlord. Held, that that was not a 
matter which the Courts, in a suit for com¬ 
mutation of rent, have to consider under Sub-Cl, 
(n). Where the suit village was surrounded on 
all sides by Government villages, but there were 
villages belonging to the estate within a radius 
of three miles and the Collector did not consi¬ 
der the rates prevailing in those villages. Held 
that under Sub-Cl. (b) what has to be considered 
is the money rent paid by occupancy ryots of 
adjoining lands orcf lands in an adjoining 
village and Collector was right in not considering 
the rates in the villages which did not adjoin the 
suit village but were at a distance. (SesAngfr* 
Aiyar and Moore, JJ.) Mardala Sami^-uou v. 
Pada Srinivasulu Reddi. 

67 I. C.708 : 11 L W. 620. 

'■ ' ■■ 8. 40 (3) (a) (b)— Commutation — Rate* de¬ 

termination of. 

A Court should not accept the list of prices pre¬ 
pared by tbe Collector without further proof, that 
these were the prices actually prevailing in that 
locality during the year in question. {Couth Trot¬ 
ter and Srinivasa Iyengar, JJ.) SiVAji RaJa Sa¬ 
hib V. Receiver of Tanjore Palace 

32 I. G. 493. 


-——8. 42 —Lease providing for enhancement 

on excess area—Order of Collector if necessary. 

It is Only when the landlord enhances the rent 
basing his right on S. 42 (a) that the sanction of 
tbe Collector is necessary and not where the en¬ 
hancement is founded on lease recognising the 
same in the case of an excess of the area found 
on measurement* {Miller and Sadastva Aiyar, 
JJ.) SivAOANGA Zemindar v. Chidambaram 
Chetty. 38 Mad. 524 :14 M. L. T. 886 : 

21 I* C. 656 :(19ld) M. W. M B26 : 

25 H. L. J. 641. 
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_S. 42 (2) and 77 [ 1 ]—Area—Increase in— 

Discovery on resurvey—jor enhan*.ed rent 

S, ^2 (2) no suit for 
enhanced rent for increase in area discovered on 
resurvey can lie. {Ayling and NaPjer, JJ.) SRiHl- 

VASA Aiyangar v. Abduk Rahim S^i^ 

6 L. W. 108 : 40 I. C. 82 : (19171 M. W. N. 684. 

_SB 42(2) and 112—Applicability-Survey 

and Boundaries Act, S. 20 {'6)-Liability to con¬ 
tribute. , _ 

S. 42 (2) of the Madras Estates Land Act ap 

plies to cases in which the area of a holding has 
been determined under the Survey and Boun¬ 
daries Act and S. 112 applies to proceedings lor 
the recovery of contribution of Survey charges 
apportioned under S, 20 of tbe Survey and Boun- 
daiies Act. {Ayling and Tyabji, JJ.) BangarU- 
samy Reddi v. Kuppanna Goundan. 

29 I. C. 696 : 28 M. L. J. 377. 

-Sa. 45 and 163—S»i/ for mesne pi opts — 

Procedure. 

A land holder desiring to recover mesne profits 
as damages from a trespasser must first apply to 
collector under S. 45 to gel the amount of the 
latter determined and then sue in civil court under 
S. 163 {Ayling and Odgers, JJ.) Kotikalapudi 
Kattayya V Hangiah Venkatu Ramaya Appa 
Rao Bahadur. 12 L. W, 673 : 28 M. L. T 279 • 

60 I. C. 32: (1920) M.W.N. 708 : 

39 M. L. J.671. 

_8b. 46 and 163 —Unauthorised occupation 

—Mesne profits—Powers of Revenue Coi#r/s. 

Revenue courts can award mesne profits against 
a tenant of old waste continuing in possession 
after the expiry of his lease* 35 M. L. J. 11 Foil. 
{Sadasiva Aiyar and Spencer, JJ*) Jampana Som- 
ADU V. Venkata Ramayya Appa Row. 

42 Mad 316 : 60 1. C. 946 : 36 M. L. J. 248. 

-8b. 45, 163. (1), 162—Unauthorised occu¬ 
pation—Acquiescence by landlord—Person paying 
under S. AS—Ryot. 

The landowner accepting rent due under S. 46 
from a person occupying the old waste, must be 
- deemed to have acquiesced in his possession of 
the same. S. 163 confers a right of suit in a civil 
. court only against those liable to pay under S. 45 
t but did not pay ; the rest making such regular 
t payments are treated as admitted* The persons 
. voluntarily paying under S. 45 and having 
. been declared by the collector as holding 
the land on condition of such payment, are 
ryots within S. 3 (15) and the suit to eject 
them will lie under S. 153 to the Revenue 
. court. S. 153 is not exhaustive of all possible cases 
of eviction. {Oldfield and Sadasiva Aiyar, JJ.) 
President, Dt. Board, Tanjorb v* Kamuni- 
SWAMI Thondaman. 36 1. 0* 121. 


-8. 46 - Non-occvpancy tenant—Whether 

includes a tenant holding over under an express' 
ed lease of old waste land. 

The term ‘ non occupancy” is sued in S. 46 
of the Madras Estates Land Act in respect of land 
other than “ old waste ” and is not applicable in 
case of a possession of a tenant of an ” ol d 
waste land,’* after the expiry of his lease and 
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thorciore he is not entitled to acquire occupancy 
rights on payment of 2k times the rent, {Oldfield 
and Tyabji, JJ ] Sankara Venkatratnam v. 
Varadaraja Appa Rao Bahadur. 28 1. C. 262 : 

ll9ia) M. W. N. 192 ; 29 M, L. J. 184. 

*-'Sa. 46 (1) (3) and 189— Dispute as io rate 

to rent—JurtsdtcHon of Collector to confer occu¬ 
pancy rights on one who is a non-occupancy ryot 
— Civil Court. 

It there is no dispute about the rate of rent 
under the proviso to S. 46 (1) there is nothing in 
S. 189 or in the schedule to the Act to confer 
jurisdiction on the Collector as a Revenue Court 
to dispose of applicaMous for settlement of rem 
or to oust the jurisdiction of the Civil Court. Under 
S. 46 (3) the right to apply tor a permanent right 
of occupancy is conferred on a non-occupancy 
ryot and the power conferred on the Collector to 
execute an instrument conferring it is subject to 
the same limitation. If he purports to confer 
occupancy right he acts ultra vires and the juris¬ 
diction of the Civil Court is not ousted, (Wallis, 
C.J. and Sadasiva Atyar^ J.) Madura Devas* 
tanam V. Kondama Naicken. 47 I. C. 868 : 

23 M. L. T. 352. 

-"S. 46 (5)— ^Landholder’—Land in the 

hands of Receiver—Application to acquire occu¬ 
pancy rights. 

An application to acquire occupancy rights in 
an estate in the h^nds of a Receiver must be 
made to the owner thereof as he is the ‘landhcl- 
der* within S. 46 (5). {Abdur Rahim and Odgers, 

JJ.) SWAMINATHA OdAYAR V, SUNDARAM AiYAR. 

44 Mad. 274 : 12 L. W. 565 : 28 M. L. T. 276 : 
60 I. C. 18 ; ll920j M.W.N. 703 : 39 M. L. J. 711. 

S. 51— Varam agreement — Condition to 
cultivate in due season—Whether reasonable— 
Damages. 

A condition in a varam agreement obliging the 
ryot to cultivate in the due season is not unrea¬ 
sonable provided it is not read as insuring rent 
in all seasons and the measure of damages for 
non observance of the coudition is the average 
yield of neighbouring land. [Miller, J.) Seetha- 
rama Iyer v. Robert Fischer. 

26 1. G. 809 : 27 M. L. J. 415. 

S. 51— Pattak—Waste land cultivation 
of — Liability to pay tirva. 

A contract imposing liability on the tenant to 
pay tirva on waste land if cultivated owing to 
his default is reasonable and ought to be eo- 
forced. [Abdur Rahim and Spencer, JJ.) Kadir 
Mohideen V. Alagappa Chettiar. 

12 1 G. 566 : (1911) 2 U. W. N. 394. 

--8. 61— Pattah — Terms. 

A provision that ryot must pay the Tirva if 
through his fault the lands are not cultivated is 
reasonable. So also a provision enabling the ryot 
to relinquish at the end of the year according to 
the provisions of the Rent Recoveiy Act ; but not 
a condition that the form of the lands should not 
be altered by the ryot without permission. [Bod- 
dam and Sankaran Nair, JJ.) Nago Chbtty v 
Basker Sethupathi. 9 M. L. T. 191 : 

9 I. C. 41 : (1911) 1 X. W. N. 16. 
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' S. 52— Scope of, 

S. 52 applies only to cases where pattas and 
Muchilikas have been decreed, exchanged or ac¬ 
cepted and not to other written agreements. 
[Spencer and Krtshnan, JJ,) Mygapula Gan- 
GANN A V. VeNKAT VijaYA GOPALARAJU. 

20 M. L. T. 520 : 38 I. C. 26 : 
(1917) M. W. N. 143 : 31 M. L. J. 870. 

S. Retrospective effect—Agreement 
to pay increased rent before the Act, if binding 
after the AcU 

An agreement by a yearly tenant entered into 
before the Act to pay an increased rate of rent 
does not bind him after the Act as his s’atus is 
changed thereby. Retrospective effeci cannot be 
given to S. 52 of the Act so as to bring within its 
operation pattas and muchilinas executed be¬ 
fore the Act came into force. [Seshagtri Iyer and 
Napier, JJ.i Raja of Pithapuram v Jonnalago- 
dda Venkatasubba row. 18 M. L. T. 348 : 

31 I. C. 93 : (1915) M W. N. 813. 

-8. 52 [S)~Scope. 

The scope ot me general reference to Muchi¬ 
likas decreed under S. 52 (3) should not be limit¬ 
ed to those decreed by particular couns. [Old¬ 
field and Phillips, JJ.) Radhakkishna Aiyar v. 
bWAMiNATHA Aiyar. 40 I. C, 587 : 6 L. W. 16. 

8.52 (3)— Pattah — When comes into 
force—Old Act. 

A pattah tendered under S. 52 (3 of the Act 
comes into lorcc in that fasli for which it was 
tendered unless a pattah previously tendered for 
more than one year is in force on that date so that 
where a previous pattah tendered under the old 
Act did not enure beyond the fasli for which it 
was tendered S. 53 of the Estates Land Act would 
not apply and the new pattah would become eff¬ 
ective at once. [Sadasiva Aiyar and Seshagiri 
Aiyar, JJ.) Veddadi Jagannadha Bhupathi 
Deo Garu v. Paddala Appalaswamy. 

28 M. L. J. 76: 23 1. C. 576: (i9l4) M, W. N. 426. 

Ss, 53, 146, 189 and Schedule Fart A 
Item 12—Purchaser under rent-sale obtaining 
possession Prior purchaser in execution of a 
mortgage decree against ryot—Suit by former to 
recover possession from latter—Latter cannot 
plead invalidity of the rent sale under 53— 
Policy of the Estates Land Act. 

The plaintiff purchased and got possessir^n of 
the suit lands from one who bougut them in a 
rent-saU under the Estates Land Act in 1914 He 
sued the deiendants for possession and mesne 
prohts. The defendants claimed the lands by 
virtue of a court auction purchase in 1911 in 
execution of a mditgage decree against the original 
ryot ; but they had not taken steps to obtain a 
transfer of the tenancy in their lavour under S. 
146 of the Madias Estates Land Act. On a plea 
by the defendants that the rent sale was invalid 
under S. 53 of ihe Madras Estates Land Act as 
no patta and muebilika had been exchanged and 
no permanent pattah was in lorce. heia that it is 
not open to the defendant to raise this plea. The 
occasion for raising such a contention was by 
way of suit under S. 112 of the Act within the 
period prescribed therefor. S. 189 of the Madras 
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Estates Land Act bars the jurisdiction of the 

Civil Court to entertain such a plea m a suit n 

the Civil Court. For this purpose it no 

difference that ihe defendants were not deiaulters 
within the meaning of S. 112 and fijr this ^^Ason 
could not sue under part A item 12 of the schedule 
and S. 112 of the Act The policy ot the Estates 
Land Act clearly is (J) to compel any person who 
has acquired an interest in ryoti tenancy to 
follow the procedure laid down in S. 146 it be 
wishes to be freaked as a ryot and (2) to have all 
disputes as lo procedure in rent sales enquired 

into by the Revenue Courts. 

To allow a person who has not taken action 
under S. 146 to ignore a rent-sale at the time it is 
held and subsequently to dispute its validity in a 
civil suit is to run counter to both these princi¬ 
ples ; and S. 189 does not permit such a course. 
(Ayling, O.C.J. and Odgers, J.) IRULAPPAN 

Sbrvai V - Veerappan. 

Ts L. W. 99 : 31 M- L. T. 71 : 69 I. C. 918 : 

tl922) M. W. N. 67 : 42 M. L. J. 113 (H.C.). 

_B. 63 —Disfraittf for excess rent — 

Legality. . . 

In the case ot a distraint for an amount in 

excess of the rent due, the amount in respect of 
which the distraint-is execessive should ba ascer¬ 
tained and the distraint should be set aside in 
respect of that amount only and sustained in 
respect of the remainder ot the demand. {Oldfield 
and Seshagirt Atyar, JJ.) Raghunatha Rao v. 
Vellamoonji Gounden. 38 M, 1140 : 

16M.L.T. 440: II. W. 934 : 
25 I. C. 941 : 27 M. I. J 697. 

--S. 6Z—Rent suit -E xchange of patta and 

tnuchtlikas if necessary. 

A landlord i< entitled to maintain a suit for 
rent under the Madras Estates Land Act without 
tendering a paita. Even under the old Rent 
Recovery A^t, S. 7 did not make the tender of 
patia and tnuchiiika a condition precedent to the 
right to rent. {Sundara Aiyaf and Spenoer, JJ.) 
Satruchekla Veerabhadra Raju Garu V . 
Ganta Kumari. 11 M. L. T. 212 : 

15 I. C. 893 : (1912) M. W. N 441 : 

22 M. L. J. 451. 


MADRAS ESTATES LAND ACT- 8. 57. 

8. 64 —Pafftf—rertfitfr of—to one 


of 


several tenants of holding. fn 

A landlord is not entitled to lender a to 

oneonirof several ryots jointly holding land 

^der h^m or to take proceediogs m 

against him only. The patta ought to have been 
tendered to all the occupants. Else the otner 

tenants would not be bound 

A.var and Sadasiva Aiyar. JJ.) Naxavana 
swAMi NaidU Thi«umai.‘seY 1 Subb^va^ 

_^8. tA—Tender of muchilika. 

The simultaneous tender of the 
muchilika is not legally necessary 
Ayling. JJ.) Rangaswami Iyengar o. DistRic 

Board. Tanjore. ^ 

9 I, c. 730 : (1911) 1 

2i M. L. J. 728. 

-Sa. 55 and 146—Siril to obtain 

Duty of Revenue Court in case of oonfltct bet 
ween t^nsferees of original Raiyat—Non-loinder 

“pRivenue Court is bound to 
whether plff., an alleged transferee of the original 
laiyat, has established his title as ag^ins 
transferee of the raivat reco°nised by the land 
lord and to direct the landlord 
to the plff. on proof of his title. Non-ioinder o 
the transferee recognised by the landlord does n 
justify dismissal of the suit and a Court should 
direct joinder of the omitted party under 0. 1. 

R. 10 of the C P Code. The Rev. Court s power 

to deal with the rights of parties | 

S. 55 is not controlled by anything in S. 146 and 

therefore in a suit under S. 55, ‘ 

decide whether the plff. has a right to a patta 

or not if his right is 

Krishnan. JJ.) RamaNATHAN v. ARPNACHELI-AM. 

44 Mad. 43 : 60 1. C. 816 : 39 M. I- J- 474. 

- 81.66 and 3 ( 16 )—Sttif /or— 

Ry-iti land. , , . 

Only a ryot can sue for a pattah and that tTO 

for the land classified as ryoti under S. 55 of the 

Ai-t {Wallis. C, J.^ and Ayling, J.) 


--8. Retrospective effect. 

S. 63 should not be given retrospective effect. 
{Abdtir Rahim and Ayling. JJ.) Bommadevara 
Venkata Narasimha v. Sajja Sattya. 

35 Mad. 139 : 9 M. L T 231 : 9 1. C. 738 : 

(1911) 1 M. W. N. 139 : 21 M. L. J. 670. 

-—Ss. 54 and 78— Patta. tender of — Affix¬ 
ture io house — If valid tender. 

Where a patta was offered but refused and then 
affixed to the house of the ryot it was held there 
was no valid tender as required by Ss. .54 and 78 
of the Madras Estates Land Act, so that an at¬ 
tachment by the landlord of the tenants’ holding 
was illegal. S. 64 does not permit the landlord to 
select a method of tender not prescribed by the 
section itself. {Miller and Spencer. JJA Zemin¬ 
dar OP Sivagiri V. Michael. 88 Mad 629 : 

14 M I T. 428 : 211. 0. 68'* t 
(1913) M. W. N. 965: 25 M. I J. 608. 


___8. Pattah — Swif to enforce—Duly 

of Court. ^ . 

In a summary suit to enforce acceptances ot 

pattah the Collector should direct not merely the 

acceptances of the pattah as amended by the 

tenants but should direct them to execute a 

muchilika in accordance with Us terms. When 

an amended pattah is tendered and refused by 

the tenants it may be presumed that they would 

refuse to execute a muchilika and the landlord is 

not bound to tender the latter for execution, 

{Munro and Ayling. JJ.) Rangasami AiyanqaR 

i>. District Board, Tanjore. 

9 M. I. T. 320 : 9 I. 0. 730 : 

(1911) 1 M. W. H. 186 : 81 M I. J. 728. 

I_8. bt—Pattah~~fair and equitable con¬ 
ditions— Test of, J 

Past practice has its weight as one of the 
elements which are considered in fixing under 


73 


74 


CIVIL DIGEST, 1911—1923. 


MADSAS ESTATES LAND ACT, S. 59. 

the Madras Estates Land Act what are the fair 
and cquicaole conditions ot a particular pattah. 
Even in regard to penal provisions with a strict 
consiruclion, no construction is open to a court 
of law which is in violation ot whai that court 
considers to be ihe true meaning of the provision. 
Where the defendants agreed in case of toe pro¬ 
visions of a pattah are not complied with, to pay 
at an average rate of 170 kalams 4 markals per 
veil ot nanju. Held, tnat rent of 170 kalams was 
wot a penal rent but was a substituted rent. 
iViscount Cave.) Radha Krishna Aiyak v. 
SunderswaMIER. 36 C. L. J. 4oO ; 16 L. W. 18 : 

31 M. L. T. 31 :43M. 475 ; 

27 C. W, N. 1 : 20 A. 1. J. 937 : 

49 1. A. 211 : 43 M. L. J. 323 : 

1922 P. U. 257 lE. C.j. 

Ss. 59 and 60— Rent—Claim for a fas li 
— Limitation—Tender of patta. 

In claims for rent limitation runs not from the 
end ot the fasli, but irom the time w'hen tne rent 
became due according to the terms of the tenancy. 
Under the Estates Land Act of 1908, tender ot 
patta IS not a conaition precedent to the maiutain- 
abiiity ot a suit lor rent. If a document was 
incompetent to affect the rights of the parties at 
its inception an express provision ot law would 
be required to make it valid subsequently. A 
suit tor rent for taslis prior to the coming into 
torce of the Act of 1908 is maintainable aiter the 
coming into lorce of that Act, without exchange 
of patta and muchiuka. (Sundara Iyer and 
Sadasiva Iyer, JJ.) Kanthimathinatha Pillai 
V. MUTHUSWA>iiA PILLAI. 37 Mad. 540 : 

12 M. L. X. 437 : 16 1, C. 934 : 

(1912) M. W. N. 960. 

-S. 73— Preliminary appraisement by 

landholder—Entering on land, 

A Zemindar or landholder cannot enter upon a 
holding to form preliminary estimate of the 
outturn, when the crops are standing on the 
^ots holding. [Kumaraswamy Sasiri and 
Phillips, JJ,) . Arunachellim Chettiar v. 
Mangalam. 40 Mad. 640: 20 M. L. T. 70 : 

4 L. W. 37 . 36 I. C. 329 : 31 M. L. J. 168. 

i 

--~Ss. 74. 76. (6), 76 {7)~Waram—Rate of— 

Jurisdiction of Officer and assessors, 

A decision as to the rale of “ varam when 
there is a dispute is within the jurisdiction of the 
officer who is deputed lor making appraisement 
under the above Act. In case of an agreement 
between the officer and the assessors as to ap¬ 
praisement but a difference as tc the rate of 'Wa 
ram” the award is not fioal. The officer in such 
a case can record his opinion with due re¬ 
gard to the opinions of the assessors and after 
hearing their objections. {Clegg, F M.) Veerap- 
PA Chettiar V. Moothi Karupan. 

37 I. C. 379. 

> t 

-S. 76 , and 206— Appraisement proceed¬ 
ings—Parties. 

All the share-holders need not be joined as 
parties to an appraisement proceeding under 5« 75 
of the Act by a co-sharer to whom another co 
sharer owning a third share of a village pays rent 
{ QUgg , F, Af.) BAVAJ] pATNAIK V . Govinda Pat- 
miK, 37 I. C. 882. 


madras estates land act. S. 77. 

8a. 75 and Collector's decision —Res- 

Judicata. 

A decision by a Collector under S. 75 of the 
Madras Estates Land Act about the payment of 
rent by division or appraisement is not res judi¬ 
cata in a civil suit. (Abdur Rahim and Ayling, 
JJ.) Telagapu Tavadu V. Zamindar ofTarla. 

32 I. C. 706.' 

-S. 75 {7)—Order for rent—Decree— 

Award—Party aggrieved by—Remedy, 

The Order by an officer having jurisdiction, fix¬ 
ing the rent is a decree and conclusive for that 
period. The party aggrieved by an order of the 
Revenue officer fixing the rent cannot bring a 
subsequent suit. He should file objections or ap¬ 
ply for revision to the Collector or Board of Re¬ 
venue. [Spencer and Krishnan, JJ.) Ramchan- 
dra Marda V. Muli PodhaNo. 35 I. c 640 : 

4 I. W. 278. 

-S. 77—Jurisdiction — Civil and Rev. 

Court. 

A suit under S. 77, to recover arrears of rent 
by one who was landholder at the date the rent is 
alleged to have become due. but who has ceased 
to be so before the date of suit, cognizable by a 
Rev. Court, [Wallis, C, J,' Oldfield and Sadasiva 
Aiyar, JJ.) Bollpragada Venkata Lakshma- 
NA Garu V. Chintapalli Achireddi. 

44 Mad. 433: 13 L. W. 603 ; 29 M. L. T. 203 : 

62 1. C. 890 : Il921) M. W- N.198 : 

40M. L. J. 319 (F. B.) 

Sa. 77 ^ud 192 Rent suit — Questions of 
title. ^ 

Where on the allegations of the plaintiff the 
suit IS cognisable only by the Revenue Court in 
Which it was filed, that court is bound to decide 
any question necessary for the disposal ot the case 
whether its decision on the point would finally 
determine the question between the parties so as 
to make it Res judicata or not. 41 Mad. 654 and 
41 Mad. 121, followed, [Spencer and Krishnan, 
JJ .) Venkatapathi Nayani Varu V . Gaddam 
Chowdenna. 64 I.C- 749 : 11 L. W. 3, 

—8. 77—Rent suit—Jurisdiction. 

Revenue Courts can entertain suits for rent 
due to Taujore Palace estate under S. 77. [Wal¬ 
lis. CJ,, Sadasiva Aiyar and Seshagiri Aiyar, 

JI.) Sundaram Aiyar v. Ramachandra Aiyar. 

40 Mad. 389 : 5 L. W. 789 : 40 I. C. 975 : 
1917 M. W. N. 383 : 32 M L. J. 333 (F. B.) 

-S. 77—Rent, arrears o/—Mandaikollai 

or Veetadikollai lands — Suit — Maintainability. 

Rene on land classed Mandaikollai or Veeladi- 
kollai cannot be recovered by a suit under S. 77 
where the Kollai not carved was by the tenant out 
of ryoti land without the landlords consent. 
[Ayling and.Phillips, JJ.) ARunachelam Chet- 
TY V. SYYED Ahmed Ambalam. 

19 M. L. T. 138.2 L. W. 1117 : 31 I. C. 539 i 

(1919) M. W. N. 237. 

-Ss. 77 and 111—Distraint — Ex-landlord 

—Right of. 

An ex-landlord, to whom ’ arrears of rent are 
due can lawfully distrain the moveable property 
or the trees on the holding of the defaulter under 
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S. 77. Estates Land Act. \Spencer and Saha^trt 
Iyer, JJ ) SUNDARAM IYER V KULATHU 

3y Mad. 1018 : 2 L. W. 867 : 18 M. L. T. 316 : 
SI I. C. 81: (19151 M. W. N. ?31 : 29 M. L. J. 505. 

- &. t 7 ^R^.nt suit—Tender of pattah,{it 

necessary 

The lender of pattah is not a necessary pre¬ 
cedent to a suit under S. 77 for arrears of rent 9 
I. C. 738, Dist. {Ayltng and Tyabji, JJ.) Rajah 
OF Karvetnagar V. Pandur Govind Mudali. 

14 M. L. T. 635 : 21 I. C. 858 : 27 M. L. J. 238. 

_S. 77— Rent suitSuit before the Act 

Exchange of pattah and muchiUka, if necessary. 

A suit for rent brought before the Estates Land 
Act came into force is not maintainable without 
the exchange of pattabs and much«likas. {Sada- 
siva Aiyar and Tyabji, JJ.) MaHARAJA OF VlziA* 
NAGARAM V. TiRUMALARAYA BUNCHl. 

21 I. C. 58 : (1913) M- W. N. 639. 

S. 17—Rent suit —Tender of patta. 


A suit, after the Act lor rent accrued, due before 
the Act came into force is maintainable without 

tender of a patta. 22 M. L. J. 451, (1912) M, W. 
N. 960, Foil \Sadasiva Aiyar and Sundara 
Aiyar JJ ] MUthia Chettiar v. Ramaswamy 
Chettiar. H M. L. T. 70 : 20 I. C. 689 : 

(1913) M. W. N. 618 : 25 M. L. J. 205. 

.§ 77 — [^gni suit‘-Stiit before the Act — 


PJo exchange of pattahs and Muchiltkas. 

A suit instituted before the Act came into force 
without exchange of pattas and Muchilikas or a 
tender of patia, cannot be maintained though the 
trial is after the Act came into force. {Sundara 
lye.r and Sadasiva Iyer, JJ.\ Yeddma PUDDI Lax- 
MI Narasimha Row v. Kepallee Sitarama- 
SWAMI. 19 1. C. 440 : (1913) M. W. N. 282. 

24 M. L. J. 288 : 


8 ^ n—Distraint—Intermediate tenure’ 


holder-^Right of Zamindar — Madras Local 
Boards Act,Ss. 73 and 7*—Cess. 

S. 77 of the Estates Land Act does not autho- 
rise a Ze.-nindar to levy distraint against an inter¬ 
mediate tenure holder Nor can the Zemindar 
levy a cess collected from him under S. 73 of the 
Local Boards Act by distraint against the inter¬ 
mediate tenure holder. {Benson and Sundara 
Aiyar, JJ.) PERI Lakshminarasimham v. Ram- 
CHANDRA. 37 Mad. 319 : 13 M. L. T. 204 

24 M. L. J 290:18 I. C. 308: (1913) M W. N. 280. 


•8. 77 -^Distraint-‘Right of—If relates to 


MADRAS ESTATES LAND ACT, S. 112. 

rent. {Sundara Aiyar and Phillips, JJ.) Veda- 

CHELLA MUDALIAR v ViJAVARAGHAVACHARIAR. 

1^1 C 71: (1912) 1 M. W. N- 623: 22 M. L. J. 219. 

_8. Distraint — Affixture to land 

necessary. , ^ 

The tendering of a pattah to a tenant or atfix- 

iofi it to his house does not make a distraint un¬ 
der S. 78 valid, but it must also be fixed to a con¬ 
spicuous part ot the land. {Ayltng and kumo’ 
ra.w’mySastri, JJ.) Kolakudi Veerama t-. 
Vasudeva Reddi. 26 1. C. 991 . 17 M.L.l. 85. 

——8. 91— Suits under — Jurisdiction—Civil 

Courts. , , ... 

Obiter suits under S. 91 are exclusively within 

the jurisdiction of the Civil Court and do not 

come within the provisions of subS. (1) of S. 213 

giving the Collector jurisdiction. {Wallts, C. J. 

Sadaiiva Aiyar and Srinivasa Aiyangar, JJ.) 

Narayanaswamy Aiyar v. Venkataramana 

Aiyar Mad* 239 : 

18 M. L. T. 426 : 2 L. W. 1037 : 31 1. C. 826 : 

(1915) M. W. N. 921 : 29 M. L. J. 607 (If.B.) 

-S. Ill—i4r«ars—Prior c/mrge-£«/or«- 

ment of decree of Rev. Court — Tri%nsfer to Ctvil 
Court for execution—Power ol executing Court. 

A prior charge for rent can be enforced in 
favour of the landlord onlv when the relation¬ 
ship of landlord and tenant is established and it 
continues till the time of enforcement. The charge 
may be enforced summarily or under S. 132 of 
the Act, but where the decree of a Revenue 
Court lor arrears of rent is transferred to a Civil 
Court for execution under S. 201, the power to 
execute it under Chapter VI of the Act does not 
go to the executing Court. {Sadasiva Aiyar and 
Spencer, JJ.) Bollapragada Vbnkatalaksh- 
mana Garu V. Nanda Seetayy'A. 11 L. W, 466 : 
(1920) M.W.N. 294 : 28 M L. T. 44 :B7 I. C. 764 : 

39 U. L. J. 80 ; 
[See contra 42 Mad. 114 : 29 M. L. T. 203 : 

48 I. C. 794 : 43 M. 786 (F. B.)]. 


-Si. Ill, 115, 169 and 213 (3)—Su/i—S mK 

for declaration that sale is void — Jurisdiction, 

A suit to have a sale under S. Ill of the Act 
declared void is triable by a Civil Court and not 
by a Revenue Court. {Ayltng, J.) Chidambaram 
P iLLAY V. Muthammal. 1 L. W, 414: 23 I. C. 524: 

16 M. L. T. 340. 

S. 112—Sale of ryot's holding without 


procedure. 

The right of distraint, which a proprietor could 
exercise before the coming into force of the Es¬ 
tates Land Act is not affected by that Act. Such 
a right does not relate to procedure, but is a 
Tight vesting in the landholder himself. (Swwda- 
ra Aivar and Sadasiva Aiyar, JJ ) ParasuraMA 
GOUNDAN V. SOWCAR LODD GoViNDA DoSS. 

161. c. 903. 

8 . 77 and 8oh. A—‘Mrreur ’*—Interest if 


inoluded in. 

The word “Arrear** in S. 77 of the Act and the 
corresponding provision in Schedule A include 
also interest payable and due on the arrears of 


notice—Suit to set aside sate—Jurisdiction oj Civil 
courts-Estates Land Aot Schedule, Part A„ Art 12 
A sale of ryoi’s holding held under the provi¬ 
sions of Ch. VI of the Madras Estates Land Act 
without notice being given to the ryot by the 
landholder of bis intention to sell is illegal, and 
a Civil Court has jurisdiclicn to entertain a suit 
by the ryot to set aside such a sale. The suit re* 
ferred to in Art. 12, Part A. of the schedule to the 
Act is a suit by the r>ot within 30 days of the 
service on him of the notice to contest the right 
of sale, and not a suit of the kind referred to, 
{Schwabc, C. J., Oldfield and Coutts Trotter^ JJ.) 
Rajah op Ramnad v. Minor Venkataraua 
Iyer. (1922) M. W. N. 601 : 

31 M. L, I. 168 (H. 0.) : 
16 L. W. 974 : 46 M. 890 : 
43 M. L. J. 264 1923 M. 6 (F. B). 
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■' Ss. 112 and IZX—Service of notice on 
defendant—Proper Service. 

Wnere a pattadar has been absent from the 
village for a considerable lime, the sale proclama¬ 
tion IS affixed to the patla land, and to the last 

known place of residence of the pattadar there 

is good service of notice of the sale. [Oldjield 
and Hughes. JJ.) Surayya v. Narasigadu. 

29 M. L. T. 304: 14 L. W. 232. 

-—Ss. 112, 146— Defaulter. 

A defaulter means a registered pattadar or his 
heir or one whom the landlord has become bound 
to recognise according to S. 146. Suen a deiaulter 
alone can sue to set aside the attachment under S. 
112. {Wallis. C.J. and Sadasiva Aiyar. J.) Midna- 
POKE Zamindari Co. V Mulliappudayan. 

42 M. 634 : 29 M. L. T, 186: 
62 I. C. 337; 13 L. W. 387: 40 M.L.J. 213. 

-Ss. 112 and 2Q—Right of sale Suit to 

CO**test—Revenue Courts — Jurisdiction, 

Revenue Courts can decide the objections to the 
validity of a contract between landlord and tenant, 
in a suit by the tenant under S. 112 impeaching 
the landlord's right of sale. A contract for rent 
between landlord and tenant is valid if it is not 
affected by S. 26. {Ayling and Srinivasa Iyengar. 

7/.) Sethurama Aiyangar v Subbiah Pillai. 
41 Mad. 121: 42 I. C. 961; 33 M. L. J. 699: 


Ss. 112 and 189, Sch, A —'Right of sale — 
Suit to contest—~Dismissal“Appeal decree disftits' 
sing, 

A suit under S. 112 on the ground that deft, 
was not a landholder is appealable, if dismissed. 
{Cleggs F. M.) Ramalinga Aiyar v, Ramanathan 
Chettiar. 381. c. 131 

^ S. Right to sell holding—Who can 

sell, 

A holding can be sold only by the landlord who 
^ subsisting interest in the estate. {Spencer 
Seshagiri Iyer. JJ.) Sundaram Iyer v. Kol- 

ATHU Iyer. 39 Mad. 1018. 2 L. W. 867: 

18 M. L. T. 316 : 31 I. C. 81: 
(1915) M. W. N. 731: 29 M. L. J. 805. 

' ” ® Suit under—Burden of Proof — 

Payment of rent into Courts to avoid sale. 

In a suit under s. 112 the landlord must show 
that he is justified in claiming rent at an enhanced 
rate and the onus is not shifted on the tenant by 
the mere payment into Court of higher rent by the 
tenant to avoid the sale of his holding. {Oldfield 
and Tyabji. JJ.) Rajah of VizianagaRam v. 
Docara Paidayya. 26 I. C. 891. 

S. 112 —Right of sale—Suit to contest — 


Insufficiency of notice—Duty of Court. 

If the sale of a ryot’s holding by the landholder 
under the Madras Estates' Land Act is contested 
by the ryot on the ground of non»service of notice, 
it is incumbent on the Court, if it finds in the ryot’s 
favour, to direct its attention to the exact defects 
attaching to the service of notice and to specify 
the precise defect vitiating the sale. It is not 
Enough for the Court to find in a general manner 
that the service was insufficient. (Sundara Aiyar 
And Sadasiva Aiyar, JJ.) Arunachblam Chbt- 
TIAR V. KayambU Ambalam. 16 I- C. 932. 


MADRAS ESTATES LAND ACT, S, 131. 

! — Pf'oclamafion of 

sale—Notice of intention to sell—Effect’- Sale 
tegajity of—C. P. Co'fe. S. 151. 

Under S. 117 a sale proclamation must 
closely follow the notice of uitention to sell serv¬ 
ed on the defaulter under S. 112. Where the sale 
proclamation represents a Csrtam piece of land 
as lying within certain boundaries which cover a 
laiger extent of land than that specified in the 
notice of the intention to sell given under S. 112 
and where the sale is also of crops on the land 
not included either in the notice of the intention 
10 sell under S. Il2 or in the proclamation of sale 
under b. 117 and the land is sold tor a very in¬ 
adequate price, the sale is liable to be set aside 
under b. 205, as illegal. {Clegg. F.M.) Vedachal- 
LA Dhikshidar V. Venkathu Subbaraya Ked- 

32 1. C. 967. 


128, 189 and 213 —Rent paid by ano’ 

pot—Suit for recovery—Forum—Contract 

ACt^ o* J 

A ryot, whose land was being sold for arrears 

of rent due by another ryot, and who paid the 

amount to avoid the sale, can recover only by a 
suit in damages for repavment oi money paid un- 

Art Indian Contract 

Act. buchasuu is cognizable only by a Civil 

Court. Pox Bakewell. 7, contra: Such a suit lies 
only m a Revenue Court under either S. 189 and 
Art. 21 of Schedule A or under S. 213 of the Es¬ 
tates Land Act. S. 128 which permits a third 
l^rty whose property has been attached to protect 
that property by paying the arrears due on it 
applies both to derivative owners such as mort¬ 
gagees and to independent owners who can in- 
stiiuie other proceedings under Cl. {2) of the sec¬ 
tion. {Seshagiri Iyer and Bakewell, JJ.) Raja of 
VJZIANAGAKAM t/. PoOSAPATI APPALA 3 I w 817- 
19 M.L.T. 374: 34 I. C. 480: (1916) 1 M W,n! 391. 

—S. Sale for arrears of rent—Appli~ 

^ iVo/z« to auction purchaser. 

The auction purchaser under a sale for rent, has 
a right to notice of an application by the ryot to 
set aside the sale and is entitled to be beard be¬ 
fore any order is passed. {Seshagiri Aiyar, J) 
Vaithialinga Chetty 21 . Kullappa Naicker. 

59 I. C. 889: 12 L. W. 354. 


Ss. 131 and \Z2—Summary sale—Mate- 

rial irregularity and fraud—C. P C., O 21 R. 

by purchaser for setting 
aside the sale if maintainable. 

O. 21, R. 90, of ihe C. P. C. does not apply to 
the summary sale of a ryot’s holding for arrears 
of rent without a decree being obtained therefor. 
The only way in which such a sale could be set 
aside is by an application under S. 131 of the 
Estates Land Act. The order of the Collector 
setting aside the sale under O. 21, R. 90, C, P. C. 
and directing a re-sale was therefore ultra vires. 
The Civil Court has jurisdiction to grant a decla¬ 
ration declaring the invalidity of the Collector’s 
order. 38 Mad. 1042. Ref. {Spencer and Krishnan. 
JJ.) Jagannadha Charyalu V. Bommadevara 

Satyanarayana. 111. W. 101: 

64 I. C. 508 ; (1920) M.W.N. 145 : 37 M. I. J. 706. 
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__S. 131 — Deposit—After time allowed 

Absence of presiding Officer. 

Where the deposit required by S, 131 ol tne 
Madras Estate’s Land Act cannot be made on the 
last day of the time allowed owing to absence of 
of tbc picsidiog officer, a deposit made on the 
next day will satisly the requirements of the 
section. (Ayling and Knshnan, JJ.) RaMASWAMI 
GoUNDAN V. Kali Goundan. 42 Mad. 310: 

52 1. C. 634: 38 M. L. J. 571. 


_Ss. 131, 189 and 213—S«i7 to set aside 

sale for fraud^Jurisdiciwn of Civil Courts if 

barred. . . , 

S. 189 of the Estates' Land Act does not take 

away the right to bring a suit in the Civil Court 

to set aside a sale on the ground of fraud and 
hence such a suit is maintainable in such Court. 
S. 189 bars only an application under S. 131. 
(Sadasiva Iyer and Spencer, JJ.) GousE Moideen 

Sahib v. Muthialu Chettiar. 

14 M. L T. 623: (1914) M W. N. 55: 
21 I C. 762: 26 M. L. J 36. 


_S. \Zl~Depo%it~ Tender to Divisional 

Officer. _ ^ . 

A tender of deposit under S. 131 or the above 

Act need not be paid into the treasury but may 

be made to the Division Ofticer, who must receive 

the same. [Clegg, F. M.) Potha Venkata>wami 

ij. Trustee of Vijianagaram Estate. 

87 I fi 373. 


_-S. 131—— Deficiency in amount 

—Effect 

Where a person required to deposit the exact 
amount deposited a sum approaching to it to set 
aside the sale under S. 131 as he could not ascer¬ 
tain the exact amount, held that an order lo set 
aside the sale should have been passed. [Mr, 
Clegg.) Pentacota Gareebu v. Pentakota 
PeddarayUDU, 33 I* C. 153. 


--Ss. 131 and 215—De^osif— Sub-treasury 

—Jurisdiction—Rev. Officer—Power of—To revise 
order of predecessor-in office —Application for 
deposit — Notice. 

A Dy. Collector cannot cancel orders passed 
by his predecessor-in*office. The proper proce¬ 
dure is lo ask the Dt. Collector to revise them. A 
deposit in a Sub treasury is a deposit with the 
Collecior within the meaning ol S. 131. The pre¬ 
sentation of the C/w//a« containing the purpose 
and pariiculais of the deposit is a sufficient ap¬ 
plication for effecting it. An order selling aside 
a sale without notice to the auction-purchaser is 
one passed without jurisdiction, ( [Cleggs F. Al.) 
Sundarakaja Iyengar v. Asiri Naidu. 

32 1. C. 891. 


--8b. 143 aod 3 (11)— Cess — Lettable fees 

—Long payment — Presumption—Kanganam fee. 

Fees which form part of the considciation for 
the ryol*^ holding but, not the fees in addition to 
leiit payable by usage or recoverable under S. 143 
S. 143 applies to cases of additions to rent. No 
length of time will make Don-leviable fees enfor¬ 
ceable. Cesses levied for a special purpose can¬ 
not be recovered after the purpose has ceased 
to exist In case of leviable fees a presurnption of 
implied contract will be made from length of 
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time. The kanganam lee is 

M. L. J. 168 : 24 B. 591, Foil. [Oldfield and 

spencer. JJ.) sundaram AiyaR v. ^ 

MUUALIAR. 401. c. 169. 

_Ss. 143 and 144—Uss—Levy of—Failure 

Of original object — Effect. ... ^ ^ 

Wnen the original object for which a cess 

was levied has tailed, a Xemiodar must prove a 
fresh conliact with fiesh consideration betore 
the cess can be compulsorily levied. [Sadasiva 
lycr and Tyabji, JJ.) i<^“ASWAMl Aiyak v. 


_S. 143— Cess—C/iaf/iM Tamulu—Supply 

of Govt, water—Effect on landlord's right. 

In coDSidcraiioii of a landlord keeping m repair 
a tana dug by him, ihe tenant uudeitooa to pay 
him a cess known as Chaihu Tamulu. On the 
digging of Govi. canal, me lanulord was ex¬ 
empted from paymewl of water cess to Govt, and 
neiilect^icl to repair tank^ Hc'Uit that the ten* 
anis were not Cound to pay the Chathu Tamulu 
cess. {Sundara Aiyar and Sadasiva Aiyar, JJ.) 
BoNUNADEVAKA VENKATA NaKASIMHa KAO 

Naidu v. Samanedam Kamamma. 

16 1. C. 203: 11913) M. W. N. 661. 

-S. 144— Crss, Rcoovery of—Ryot, what 

must prove. 

A ryot can recover cesses back only when he 

has proven that tucy were “exacted " witoin the 

aection. (5adt<siva Iyer and Tyabji, JJ.) Kama- 
swAMi Iyer v. Sundaram Aiyak. 30 I. C. 166. 

-Sb. 146 and 147—Scope of—Transfer be¬ 
fore the Act—Rights of transferee. 

S. 146 of the Madras Estates Land Act was in¬ 
tended to lay down that the landlord is entitled to 
deal with toe existing pattadar, until notice of 
transicr is given to him. S. 146 applies to trans¬ 
fers made beiorc the commencement of the Act 
and does not determine any substantive right. 
S. 140 of the Act lays down simply that wnen 
there has been a transfer whether before the 
commencement of the Act or after it the trans¬ 
feree will be entitled to be impleaded in proceed¬ 
ings if he gives ihc noiicewhich S. 146 prescribes, 
but until he does so the existing pattadar will 
still t)c ihe person with whom the landlord has 
to deal. {Oldfield and Ramesam, JJ.) Sri 

MAHANT FRAYaG DOSJEE VaRU V. SARANQAPANl 

Chetty. 17 L. W. 361: 11923) M. W. N. 198: 

32 M. L. T. (H. C.) 251: 1923 Had. 486. 

-Ss. 146 and 189 —Failure to take action 

ignoring rent sale—Civil suit claiming relict-^ 
Maintainability. 

Where there is a failure to take action by ig¬ 
noring rent sale at the time it is held, a civil suit 
disputing its validity is not maintainable. (Ayling, 
0. C, J. and Odgers, J.) Irulappan Servai v, 
Veerappan, 16 L. W, 99: (1992) M.W.N. 67j: 
69 I. C. 918: 31 H. L. T. 71 ; 42 H. L. J. 1X3. 

-Ss. 161 and 162 —Ejectment suit—Waste 

— Compensation. 

A Court might award compensation in all cases 
of waste in lieu ot ejectment under S. 152 but ^he 
relationship of a landlord and tenant still subsists. 
Per Seshogiri Iyer, 7;-—The award of compensation 
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is based on the tortuous act committed by the 
defendant on the holding and not as if the land¬ 
lord is t j b^ purchased out of his right. There is 
no se*rerance of relationship by the tortuous act 
of the tenant on the noldiug, but they continue to 
hold the land and the builoings thereon as ten¬ 
ants subject to the payment of the rent originally 
agrwd upon, alter paying compensation. {Sesha- 
giri Iyer and Napier^ JJ.) Sankaralinga Moopa- 
NAR V. Subramania Pillai. 31 I. c. 273- 

29 M. L. J. 514.‘ 
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Ss. 151 and 11 —Scope of. 


S. 151 of the Act applies only when the holding 
as a wnole is rendered substantially un6t for agri¬ 
cultural purposes by the acts of the ryot committed 
on the whole or on any part oi the holding. The 
size of tne holding to the area withdrawn for 
cultivation, to affect such withdrawal on the hold¬ 
ing as a whole and other circumstances must be 
considered in forming a conclusion as to whether 
ihe holding taken as a whole is so rendered 
unht. 3^ C. 718 P. C.. Foil. No real distinction 
was intended to be made by the slight difference 
in phraseology between S. 11 and S. 151. 

Siva Iyer and Napier, JJ.) Navanna Vena Rama 
V. Arunachellam. 39 Mad. 673: 

18 M. L, T. 349: 31 I. C. 98: 
tl915) M. W. N. 801: 29 M. L. J. 724. 

■———‘Ss. 151 and 189— Ejectment snit^Juris- 
diction—Revenue Court—Civil Court. 

Where a tenant of a part of an estate set up 
occupancy right as a defence in an ejectment 
suit, it is the Revenue Courts that have jurisdic- 
Uon under S. 151 to try it. S. 179 debars Civil 
Courts from trying such suit. {Wallis, O. C. J. 

Seshagiri Iyer. J.) Chipurapalli Appayya 
V. Kakarlapudi Ramachandra Raju Bahadur 

16 M. L. T. 362 : 26 I. C. 732 • 
(1914) H. W. N. 763 : 27 M. L. J. 490. 

8 . 151 — Ejectment suit — One co’Owner 

acquiring tenant's rights—Revenue Court-^Juris- 
diction. 

Where a co-owner sued to eject a tenant in a 
Revenue Court impleading the other co-owner to 
whom the tenant had transferred his rights, held, 
that the Court had no jurisdiction as the 

remedy of the plff. was either partition or joint 

possession. {Sadasiva Iyer and Seshagiri Iyer, 
JJ.) SUBRAMANIAM ChETTIAR V. PERIASWAMI 

Thewar. 24 I. c. 726 : 26 M. L. J. 435. 

■S. \bZ—Proviso — 'Non-occupancy tenant 


to ejectment and not with jurisdiction. A suft 

la^d^ ^ non-occupancy tenant of waste 

land bolding a lease from befoie the Act but 

expiring alter its passing must be filed in a 
Revenue Court. {Abdur Rahim and Bakewell, 
JJ ) YlLLlKlPALLI VENKAYYA V. VENKATA- 
Ramayya apparao. 43 I. C. 711 ; 33 M. L J 757 


^Lease foy more than $ years—^Ejectffient-^ 
Revenue Court—Old waste. 

A landholder can eject a non-occupancy ryot 
holding land in his estate on a lease for more than 
5 years granted before the commencement of the 
Act and the holding over after the expiry of the 
term. 38 M, 163, Not Foil. The Amending Act 
of 1909 , S. 8, added one more independent ground 
in S. 153 on which the tenant is liable to be eject¬ 
ed. A deft, not traversing a statement in the 
plaint that the land from which ejectment was 
sought was “old waste " must be deemed to have 
admitted it and cannot traverse it subsequently. 
{Sadasiva Iyer and Spencer, JJ.\ Jampana 
SOMADU V. Venkataramayya Apparao. 

42 Mad. 315 : 60 I. C. 946 : 36 M. L. J. 248. 

C D— VOL. IV 6 


Ss. 153 and 157 —Tenant holding over 

of-Non-ocetpancy 

distinguished — Construction. 

i. f 7.—Retention of a '* ryoti " hold- 

affer fbe expiry ol the lease. 
^ non-occupancy tenant inasmuch as 

by being m possession at the time when the Act 
came m force. But a tenant of an 'old waste’ land 
expired lease is not an occupancy tenant 

tenant by paying 2^ tinr.es the rent. A suit for ihe 
ejectment of sucb tenant can be tried by a 

revenue court. ^ 

Per Tyabji, 7.—A person cannot hold under an 

relation as 

andlord and tenant between the lessor and the 
lessee after the expiry of the lease and therefore 
such a lessee is not included in any class of 
tenants dealt with by the Act. A suit to eject 
such a tenant of “ old waste ” land can be tried 

by only a Civil Court and if instituted in a re- 

to show that 

the Civil Court has no jurisdiction to try the 

Per O/d/ieW, 7 .—The proviso to S. 153 while 
making the section inapplicable in case of‘old- 
Z^ll ^^tids does not affect the provisions regard- 

®tiits in respect of such 
tenants^* relates to the reasons for ejectment of 

“ the words 

proviso to 

h 153. that it^ applies both to the reasons for 

XvUi®" "J’’'® U°' to the 

rha. h. ? the forums and the effect is 

ihat the Jurisdiction of Revenue Courts. 

the (a) to (d) apply to 

n ih^'i tenancy, the clause (e) 

^P^fe‘°re the proviso applies 
to all the clauses. (Oldfield and Tyabji JJ ) 

Venkataratnam V. Varadaraja Appa 
Rao Bahadur 28 I. C. 252 : 

(1915) M.WiN. 192: 29 M. L. J. 184. 


- -Ss 153. (proviso, 157) and 163 —A^ok occu¬ 
pancy tenant~Old waste—Eviction—Civil Court. 

A tenant of old waste in a Shrotnem village 
holding over under an expired lease on the date 
of the coming into force of the Act and who is 
tound to have no occupancy rights in the land is 
liable to be evicted in a Civil Court. The proviso 
to S. 153 of the Act has the effect of taking such 
a case out of the jurisdiction of the Collector’s 
Court and S. 157 does not in any way nullify the 
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proviso to S 153. [Miller and Spencer, JJ.) 

PONNUSWAMI PaDAYACHI V. KaRUPUDAYAN. 

38 Mad. 843 : 1 L. W. 218 . 
24 I. C. 217 : 15 M. L. T. 299; 26 M. L- J. 286. 

_ 8 IbZ—Proviso — Applicability. 

The clause added to S. 153 of the Estates' Land 
Act by the Amending Act ol 1909 is applicable to 
non-occuoancy ryots included S. 6 (3) (4) and 
(5) of the Act. [Sadastva Iyer and Jyaojt, n*) 
BUCHi Sakvagaradu GarU V . Venkata 

38 Mad. 459 : 21 I. C. 913 ; 25 M. L. J. 617- 

_ S. 153 — Ejiclment suit — Kamatam land 

Jiirisdiclton^Revenue Courts. . ^ . 

If the land be Kamaiam. a suit for ejectment 
uoder S. 153 would not be maintained in the 
Revenue Court. [Benson and Sundara Atyar, JJ.) 
Chaganti Atchaparaju V. Kaja Yklugoti 
Krishna YachandrUlavaru. 38 Mad. ibs ; 

19 I. C. 225 : (1913) M. W. N 378 ; 
13 M. L. T 329 : 24 M. L. J. 402. 


MADRAS ESTATES LAND ACT, S. 181. 

g {QZ—Scope—Person holding over—If 

exempts from the ope^atiorr of the Act a 

person, not acquiring Fossessioo of ^yot. and by 

legaltransterorby admission 

landholder. A tenant hulding ryoti land alter he 

expiry ol the lease is not »/*. .'^ Yeu- 

seUion. {Abdur Rahim ami Bakwell, JJ ) VEU 

KiPALLi Venkayya L j 757 

43 I. C 711 : 33 M L. ). 707. 

_S. 163—^ holding under time ex¬ 
pired lease is not within the section. 

Per Oldfield, J.—Persons occupying holdings 
under time expired leases. *are not persons 
“ who occupy lands otherwise than by inherit:nee 
or by legal transfer,” within the J” 

S 103 of the Madras Estates Land Act- (Oldfield 

and Tyabil,JJ.) SANKARA VENKATARATNAM V. 
Varadaraja APPA Rao Bahadur. 

(1915) M. W. N. 192 : 28 I. C, 252 t 

29 M. I- J. 184. 

_Sg. 163 and iSQ—RyoU land— Ejectment 


_Sa. 153 and m—Ejectment suit—Mon- 

occupancy tenant of a waste land Jurisdiction. 

A suU by the landlord for ejectment of a non- 
occupancy tenant of waste land let in possession 
before the Estates Land Act came into force is 
not cognizable by a Civil but by a Revenue Court 
[IVallis, Sundara Aiyar and Sadasiva Atyar, JJ.) 
VUPPULURI ATCHAYYA V. SlR KANCHANVERTI 

Venkata Seeta Ramachandra Rao. 

39 Mad. 195 : 18 I. C. 566 : 

13 M L. T. 60 : 24 M. L. J. 112 (F. B.). 

_Ss. 156 and 192 tE) —Arrears o/r£»/— 

Tenant if can set off maihbham due by landlord. 
When arrears of rent are due in a holding by 
the tenant and a sum ol money is due by the 
landlord to the tenant for wiani5/;a«i, the tenant 
is not, in ihe absence of the landlord's consent 
entitled to deduct the manibhatn trom the rent 
and pay the balance. S. 192 of the Act negatives 
the right ol the tenant to plead any set otf as a 
defence to a claim lor rent. [Seshagiri Atyar and 
Burn, JJ.) Raja of Ramnad v. Venkatarama 
A lVAR. Mad 69 : 

10 L. W. 303 : 58 I. C. 1 : (1919) M. W. N. 793; 

37 M.L.J. 270. 

_8.163— Suit for mesne profits against 

trespasser—Procedure. 

A landholder desiring to recover mesne profits 
as dainages from a trespasser must first apply to 
collector under S. 45 to get the amount of the 
latter determined and then sue in a civil court 
under S 163. [Ayltng and Odgers,JJ.) KOLi- 

KALUPDDI KATTAYYA V. RANGJAH VENKATA 

Ramaiya Appa Row Bahadur. 

12 L. W. 673 : 28 M L.T. 279 : 
60 I. C. 32 : (1920) M W.N. 702: 39 M. L. J 671. 

__SB 183 and 45 —Suit for rent—Against 

person occupying ryoti land — Estate — Jurisdic¬ 
tion, 

A claim for rent against persons occupying 
ryoti Und within an estate must be instituted m 
Ihe Revenue Court. {Seshagiri Atyar and Napier, 
JJ ) Kammulammal V. Sangali subba Pillai. 

48 1. c. 616 :86 M. L. J. 11. 


suit—Forum, .... w 

Suits for ejectment from ryoti lands can 

entertained only by Revenue Courts and only in 
cases provided for by the Act The provisions 
as to ejectment are exhaustive, A suit for eject¬ 
ment trom ryoti lands will nt>t be in a Civil 
Lourt except under S, 163« {lyabjit J.) Ardajeri 
Rama Reddi v. Karpi Sivaga. 

21 I. C. 916 : (1913) M. W. N. 971. 

-Ss. 164 and 166— Record of rights— 

Officer preparing if a Court. 

An officer prepating a record of rights under 
the chapter is not a court and cannot grant sanc¬ 
tion lor prosecution, for perjury for statement 
made befoie him. {Spencer and Seshagiri, Iyer, 
JJ) hire Anasarala Venkata Hanumantha 
Rao. 39 Mad. 414 ; 2 L. W. 180 : 

(1916) M. W. N. 177 : 28 I. C. 97 : 

16 Cr. L. J. 241: 28 M. L. J. 128. 

-Ss. 181 and 185— Home-farm land— 

Co**vcrsion into ryoti—Evidence of—Issue of 
ryoti pattas. 

There is nothing to prevent a*landholder from 
converting his home-farm land into ryoti land and 
if he does so. his successor cannot, merely by a 
notice to quit, or alteration of entries in the regis- 
ter.s restore the land to its original character as 
home fariD land. HcLf ont he evidence in the case 
that homc-iann land had been converted into 
ryoti land {Spencer and Devadoss, JJ.) SaRA- 
vanaperumal Pillai v. SUbbayan, 

16 L. W. 802 : 31 M. L. T. 480 (H. C.) : 

1922 M. W. N. 763: 1923 M. 614. 

8. 181— Pannai lands—Conversion into 
ryoti—Reconversion into pannai again — Evi¬ 
dence of. 

Where a landholder has converted his pannai 
lands into ryoti lands, it is not open to his suc- 
I cessor at his will to avoid such conversion and 
restore the land to pannai by issuing a notice to 
quit or by an alieratioii in his registers, (^^fsesr 
and Devadoss^ JJ.) Mullai Thayammal v. 
Subbarayan Pillai, (1932) M. W. M. 768 : 

81 M. I. T. 430 : 16 L. W. 802 : 

1922 M 614. 
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“ ^S. 185— Private land — Conversion of 

ryoti land into--Legality of. 

The test for 6nding whether land is pri¬ 
vate land is to see whether the Zemiodar ever 
cultivated it as part of homefarm land ; mere 
treatment as kambattatn will not displace the 
presumption under S. 185. tSi> John Edge.) 
1^AJ4 Yellagadda Mallikarjuna V. Rajulapati 
SOMAYA. 42 Mad. 400 : 46 I. A. 44 • 

17 A.t.J 233: 23 C.W.N 626 : 21 Bom L E 627 • 
26 M. L. T. 1 : 30 C. L, J 77 : (1919) M. W. N. .541- 

10 L. W. 400 : 49 I. C. 708 : 36 257 (P.C ). 

EOn appeal from 27 I. C. 77 : 39 Mad, 341.] 

Conversion of ryoti into Kambat- 

tam. 

Per Sadasiva Iyer, J.--No dealings by the ze¬ 
mindar or the tenant or b'^th can convert ryoti 
lands into Kambattam lands except in the single 
instance mentioned in S. 185 proviso of the Act. 
{Sadasiva Iyer and Napier, JJ.) Sri Rajah Ven¬ 
kata V. Lanca Lakshminarayana. 

(1921 M. W. N. 615 : G6 I. C. 376 : 

45 M. 47 : 30 M. L. T. 188 : 15 L. W. 218 : 

42 M. L. J. 161. 

-g IQ5~-Private land—LetHng as, after 

July lS90—Evidence--Presumption~Rebuttal. 

S. 185 of the Estates Land Act does not exclude 
any evidence of letting as private land after July 
1890. It is open to the landlord to produce 
any other evidence which may be relevant t© his 
purpose. (1914) M. W. N. 765, Foil. 36 Mad. 168 
Diss. S.185 clearly raises a presumption in favour 
of the ryot but the question that has to be con¬ 
sidered is whether the evidence which has been 
adduced by the landlord is sufficient to rebut it. 
{Abdur Rahim and Oldfield, JJ.) Appa Row v 
Kaveri. 23 M. L. T. 154 : 1918 M W N. 171 : 

44 I. C. 519 : 7 L. W.271. 

’—S. 185— Scope — Conversion into private 

land. 

Per Wallis, C. J. —Conversion of ryoti into pri¬ 
vate land is not retrospectively prohibited by this 
section. Actual conversion must be clearly and 
satisfactorily proved. Mere letting lands as kam- 
battam to prevent assertion of occupancy rights 
does not amount to conversion. That he culti¬ 
vates the lands himself must be strictly proved 
by the landlord. Per Scshagiri Aiyar, /.—The 
Act means to prevent conversion of ryoti into 
kambattam lands where the landlord has cultivat¬ 
ed the land for 12 years preceding the Act, the 
proviso to S. 185 raises a presumption in favour ot 
its being private land. (i-t. CJ. and Seshagiri 
Aiyar, J.) Zemindar of Chellapalli v. Raja- 
LAPATI SoMAYYA. 39 Mad. 841 : 16 M. L. T 576 • 
(1916) M. W N. 1 : 2 L. W. 117 : 27 I. C. 77 ! 

49 I. C. 708 : 27 M. L. J, 718 (P. C.) 

[Affirmed on appeal 42 M. 400.J 

-S. 185— Private land — Test of — Onus, 

Under S. 185 of the Madras Estates Land Act 
the presumption is that the land is not private 
land and on determining the question, the Court 
is to have regard to the local custom and to the 
question whether the land was before Isi July 
3898 specifically let as private land or to any other 
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evidenre adduced. Evidence of letting as private 
land after 1898 IS not to be taken into account. 
( allis and Ayling, JJ.) Chintam Reddi 
bANYASI V. RajaSAHI APPALANARASIMHA RaJA 

27 I. C. 50: (1914i M. W. N. 766. 


— S. 185—Howe-farm land—Onus of proof. 

In a suit against tenants for possession of cer- 
ain lands as Home farm lands, it is for the land¬ 
lord to prove that the particular land.^ are home- 
larm lands under S. 185 of the Act. {Sadasiva 
Atyat and Tyabji^ JJ.) Artharama v. Artho 
Padhi. 14 M. L T. 177 : (1913) M. W. N. 687 • 

20 1. t. 952 : 25 M L. J. 248. 


——-S. \%b~ Lett mg prior to July, 1898— 

Evidence—A dmissibility. 

Per Sundara Aiyar, J. It is the date of the con¬ 
tract that is material in deciding whether the 

section is not exhaus¬ 
tive as to the various kinds of evidence that may 
be iet in to prove that the land is private land and 
dealings subsequent to 1st July 1898 are not altoge¬ 
ther excluded. (13 I.C 1 Kel.) Per Sadasiva Aiyar, 
/.—Leases granted after 1 st July 1898 are shut 
out as evidence if they are sought to be used for 
the purpose of proving the character of the 
tenure and even if they are used merely for prov¬ 
ing that the land was treated after 1898 just as 
before 1898. Leases granted before 1st July though 
they were to come into force only after 1st July 

1898 are admissible. [Sundara Aiyar and Cada- 
siva Aiyar, JJ.) Mulpura Lakshmayya v. Vara- 
DARAJA AppaRao. 36 Mad. 168 : 

(1912) M. W. N. 1193 : 17 I. C. 3d3 : 

12 M. L. T. 561 : 23 M. L. J. 624. 


S. 1%^—Collector's certificate—Dy. Col¬ 
lector. if can grant. 

A Dy. Collector can grant the certificate re¬ 
quired by S. 186 to support an application to the 
Di. Judge for the compulsory sale of land by a 
ryot to bis landholder. {SadasivaAiyar and Moore, 
JJ.) Meenakshi Ammal v. R. g. Orr. 

32 1. C. 986 : 3 L. W. 227. 

Collector's certificate-value of. 

A Collector's certificate granted under S. 186 
of the Estates Land Act is not conclusive and 
an order of a District Court under S. 186 based 
not merely upon the certificate of the Collector 
but also upon other materials raised on behalf of 
the ryot, is not illegal. [Napier, J.) Meenakshi 
Ammal v. Orr. 29 i. c 457 : 

(I9i5j M W. N. 421. 

- 3”^^* —Patta proceedings — 

Second appeal—High Court—Madras Rent Re¬ 
covery Act, S, 9. 

A second appeal lies to the High Court from an 
appellate decision of the District Judge in pro¬ 
ceedings before the Collector to enforce accept¬ 
ance of patta. S, 100 of the C. P. Code governs 
the proceeding on appeal. (Mr. Ameer AH.) 
Ravi Veeraraghavulu v. Bomma Devara 
Venkata. 37 Mad. 443 : 41 1, A. 258 

16 M. L. T. 262 : (1914) M. W. ,N. 695 : 

1 L W. 779 : 20 C. L. J. 375 : 

19 C. W. N. 97 : 25 1. C. 3u6 : 

16 Bom. L. R. 853 : 27 M. L. J. 451 : (P. C.). 
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MADEAS estates land act. S. 189. 

_s. ISQ—SaU for arrears of rentSelting 

^^T^rcivY/courT^can set aside a sale for arrears 
of Te^t V a Revenue Court on the ground oi 

fraud [Ol4f.eid L I 3oI 

NaRasigaUDA. 14 L. W. 23J . 4y m.. i-. 

_Ss. 189 and 192—Res judicata— for 

fasli based on contract. 

' Where in a suit by a tenant to set 

tachment for arrears of rent on the 

the landlord had no right to levy Faslr 

latter fails to plead a special contract to that 

effect, he cannot plead the same in 

subsequent arrears. The deciyon of the ques 

tion as to proper terms of a palia‘< in resf^ct of 

one fadi Is Res judicata for subsequent Fastis. 
[Sadasiva A.yar and Napier. JJ.) KUPPUSWAMI 
MUDAL. V SUBBU NA.DU.^ ^ ^ ^ ^ 3^^ 

—^8s. 189 and 'JT—Rent suit—Jurisdiction 

—Civil and Revenue Courts. 

A suit by a Zemindar as ryotwan owner for 
recovery of rent from his tenants is co^ni^able 
only by the Civil Courts, (badastva Atyar and 

Napter, JJ.) Varadaraja Apparao Gone- 

PALLE PUNNAYYA. ^ t T Rdfi 

19 M. L. T. 338 : 34 I. C. 626 : 30 M. L. J. 64&. 

_-S. Jurisdiction—Claim for arrears 

A claim for arrears of rent is one exclusively 
cognizable by a Revenue Court even if it contains 
a bona ffde prayer for a declaration of title and 
the Civil Court will grant the declaration 
only if the plaint is amended by striking out the 
prayer for rent. {Sadasiva Aiyar and Moore. JJ.) 
Subbanna Achariar V. Gopal Krishna Acha- 

RIAR. 


MADRAS estates LAND ACT. S. 192. 

Court oa)y. {Sadasiva Aiyar and Tyabji^. JJ.) Raja 
OF VENKATAGIRI V . JAYAMPA AYAPPA REDDY. 

36 M. 738 : 14 M, L 1. 405 : 
(1913) M. W. N. 919 : 21 I. C. 532 : 

25M. L. J 578. 

_S. lS9—Rent suit—Private laud. 

The section is inapplicable to a suit for rent of 
private land as defined in S. 3 (10) of the Act and 
such a suit is cognizable by a Civil Court. 

{Ayliug. J.) Appa Rao V Naganna. 

' ® 19 I.C. 8 : 36 M. 7. 

-Ss. 189 and 77 —SH»7/or rznf—Kambat- 

tam land. 

The landowner, to recover rent in respect of 
his private lands designated as Ramt>attatn. not 
ryoti, as defined in S. 3 (l6), must sue his tenant 
in the Civil Court and not in the Revenue Court. 
{Miller and Sadasiva Aiyar. JJ ) Paliagani 
Sreeramulu V . Venkata Rangayya Appa Row. 

12 M. L. T. 117 : 15 I. C. 124: 

23 M. L. J. 241. 

S. 189— Jurisdiction—Suit by Zemindar 

. ^ a-Jj- ^ • _ - / • 


__SB. 189 and 112 —Su»7 to 

contest salc'-Revenue Court. 

Under S. 189 of the Estates Land Act, a Civil 
Court cannot take cognizance of a suit for decla¬ 
ration that no valid sale can be effected under the 
said Act whether the suit is brought before or 
after the sale. (Sankaran Nair and Spencer. JJ.) 
V. R. M. Ramanathan Chetty v. U.AU.K. 
Ramaswami Chetty. 

27 I. C. 409 : 39 M. 60. 

Ss 189 and 151—7arisdic/fo «—Civil or 
Revenue Court. 

Where a tenant of a part of an estate sets up 
occupancy right as a defence in an ejectment suit, 
it is the Revenue Courts alone that have jurisdic¬ 
tion under S. 151 to try it. S. 179 debars Civil 
Courts from trying it. {Wallis, 0. C. J. and 
Seshagiri Aiyar. J.) Chipurapalli Appayya v 
Kakarala PuDi Ramchandra Rajo Bahadur 
Garu. (1914) M. W. N. 768, 

16 k. L. T. 362 : 26 I. C. 732 : 27 H L- T. 490. 

_^8 189— Jurisdiction—Tenant of old 

waste—Ejectment. 

A «uit for the ejectment of tenant of old waste 
land (not being ryoti lands) let for pasturing and 
not for agriculture and for arrears of pasturage 
rent and mesne profits is cognizable by a Civil 


for declaration as to invalidity of patia—Civil 
or Revenue Court. 

A suit by a Zemindar for a declaration that a 
patta executed by his predecessor in favour of the 
deft, is not binding on him is cognizable by the 
Civil Court. {Sundara Aiyar and Aylingf JJ.) 
Mahipati Surya Rao v. Sreerama Charyulu. 

12 I. C. 430 : (1911) 2 M. W. N, 307. 

-S. 189-ywrisdicfiflii —Suit /or kist and 

village cess. 

Under S. 189 a suit for oist and land and village 
cess is not cognizable by a Small Cause Court, 
but by the Revenue Court. {Sundara Aiyar. J.) 
Bachu V. Baghi Rbddi. 

36 M. 126 : 10 M. L- T. 282 : 
12 I. C. 171 ; 11912) M. W. N. 251. 

S. 189 {3)—Competent Court—Civil and 


Revenue Court. 

The decision of Rev. Court, in a suit exclusive¬ 
ly triable by it, does not bind the Civil Court, 
though the subsequent suit could not be brought 
in the Rev. Court, as S. 189 (3) is not more com¬ 
prehensive than S. 11 of the C P. Code. (Sndn- 
siva Aiyar and Spencer, JJ.) SOBHANADRl APPA- 
RAO V. Dathadu Venkata Raju. 

43 M 859 : (1920) M. W. N. 639 : 
12 L. W. 612 : 28 M L. T. 359 : 
60 I. C. 700 : 39 M. L. J. 476. 

-S. 192 —Return of plaint—Appeal- 

Revision—C. P. C., S. 116 and 0, 43, R. 1 (a). 

No second appeal lies to the High Court 
against an order of the District Court in appeal 
returning the plaint in a suit instituted in the 
Revenue Court for presentation to the Civil 
Court. O. 43, R. 1 (n). C. P. Code, which gives 
the right of appeal against orders under O. 7, 
R. 10 of the C. P. Code is inapplicable to suits in 
Revenue Courts by virtue of S. 192 of the Madras 
Estates Land Act. The High Court has power 
to treat an appeal as a petition in revision under 
$.115 of the C. P. Code, especially when the 
question in issue is one of jurisdiction. S. 115 of 
the C. P. Code is not controlled by S. 192 of the 
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MADRAS ESTATES LAND ACT, S. 192 

Madras Estates Land Act. {Spencef and 
Kumara&wami Sastri, JJ.) Venkata Ramayya 
Appa Row v. Chakali Veeraswamigadu. 

41 Mad. 554 : 23 M. L. T. 251 : 7 L. W. 50d : 
45 I. C. 471 : (1918) M. W. N. 327 : 

34 M. L. J. 309. 


S. 192— Plaint—Presentation of, to 


<lcrk. 

When the Head Clerk 
authorised for that work, a 
under the Madras Estates 
{,Whyte, C. J, Miller and 
Receiver of the N. and 
parazu. 29 I, 0. 


of the Collector is not 
plaint presented to him 
Land Act is not valid. 
Sankatan Nair^ JJ,) 
M. Estates v. Sura- 
449 : 38 M. 295 (F. B.). 


-S. 192— Remand^Appeal— C. P. Code. 

O. 43| /?. / (a). 

An order of remand made in proceedings 
under the Madras Estates Land Act is not appeal 
able. {Ayling and Tvabji, JJ.) Guruswami Naidu 
V. Subba Naidu. 29 I.C. 265. 

S. 192—C. P. Codecs, 37 —Transfer of 
revenue urea — Jurisdiction. 

Where a revenue area is transferred from one 
district to another, the Court of the latter district 
acquires jurisdiction to try suits concerning the 
holding in connection with which the suitor 
proceedings are brought and no formal order of 
transfer of suits from the old to the new Courts 
is necessary. [Sadasiva Aiyar and Hannay,JJ.) 
Kajana Venkoba Rao v. Sastha Aiyar. 

2 L. W. 255 : 28 I. C. 269: 17 M. L. T. 190. 


MADRAS ESTATES LAND ACT, S. 205. 


of-Tcnd,rof 

for rent is not maintainable 
because no pattah was tendered, is maintainable 
w tbout depositing the rent. (Ayling and Tyabii, 
JJ) Kaja of Karvetnagar ». Pandor Govinda 
Mudali. 14 M.I.T. 535 : 21 I. C, 858 

27 M. L. J. 238; 


S. 203—Collector entertaining atbeal 
wrongly. ^ 

Where the Collector wrongly entertains an 
appeal it is open to the Board of Revenue even 
in the absence of a second appeal to pass appro¬ 
priate orders under S. 203 of the Act. {Clegg, F. 
M,) Andi Thevan V. Zemindar of Sivagiri. 

34 I. C. 460. (B. B. Mad-) 

-S. 205— * Revenue Officer' does not in¬ 
clude District Collector—Jurisdiction of Board of 
Revenue to revise. 

The words ‘Revenue Officer’ in S. 205 of the 
Act do not include a Dt. Collector. The Board 
ot Revenue cannot revise the order of a Dt. 
Collector acting in revision under S. 205 of the 
Act as the section gives concurrent jurisdiction to 
the Dt. Collector and the Board of Revenue over 
orders made by a Revenue Officer {Couchman, 
M. B. R.) Madras Estates Land Act, 1908* 
S. 205 In re. 

59 I.C. 345-: 12 L. W. 145 (Rev.). 


-—S. 192 — Review — Revenue Court — 

Appeal—C. P. C., 0- 43, R. 1 (w), O. 47, R. 7. 

No appeal lies to the Dt. Court against the 
order of a Revenue Court granting a review in 
f suit. (41 C. 746 : 24 M. L. J. 93, Poll.) 

{Oldfield and Tyabji, JJ,) Aiyakappa Mudaliar 
V . Gulam Ghose. 

26 I. C. 831 : 2 L. W, 62. 

112 and 114— Remand — Appeal. 
A remand order by Dt. Court in a suit under 
Ss. H2 and 114 of the Act is not appealable, for 
S. 192 of the Act does not incorporate the pro¬ 
visions of S. 588. C. P. C., 1882. [Ayling and 
Napier,JJ.) K. Vilvanatha Mudaliar v. Mannar 
Naidu. 25 I.c. 425 : 1 L. W. 667. 

-S. 192 [D—Remand—Dt. Judge—Appeal 

—C. P. Code, 0, 43— Applicability of. j 

The provisions of O. 43 of the C. P, Code, do 
not apply to suits under S. 192 of Madras Estates 
Land Act and hence no appeal lies to High Court 
from an order of remand by ihe Dt. Judge. {Abdur 
Rahim and Hundara Aiyar, JJ.) Krishnaswami 
Aiyar v. Vaithilinga Tambiran. 121, c. 146. 

-S. 192 (e)—Sc/ off—Plea of, if allowable. 

A plea for reduction of rent on the ground of 
failure of water-supply is an equitable set-off 
being a claim for damages in respect of contract 
to cultivate and cannot be allowed under S. 192 (c) 
of the Act. [Kumaraswami Sastri and Phillips, 

JJ.) Vina Subbarayalu Naidu v. Subbarayallu 
Naidu. 40 I.C. 238 : 5 L. W. 708. 


-S. 20b—Revision—High Court—Inter¬ 
locutory order. 

S. 205 of the Act relates not to incidental 
orders in suits the hnal decree in which is appeal- 
able, but to such proceedings as are specified in 
Part (6) of the schedule as not appealable. It does 
not affect the revisional powers of the High 
Courts in suits which are made appealable to the 
Dt. Courts. [Ayling and Kfishnan, Jj,) Parama- 
swAMi Aiyangar V, Alamu Nachiar Ammal. 

42 Mad. 76 : 9 L. W, 26 : 

49 I. C. 11 : (1918) M.W.N. 107 : 

35 M. L. J. 632. 

Ss. 205 and 3 (5 )—Board of Revenue— 
Revisional powers of, 

% 

The Board of Revenue, cannot revise under 
S. 205 an order refusing to recognise the appli¬ 
cant as landholder under S. 3 (5), as the revisional 
powers of the Board are very limited. {Mr, Aziz- 
ud din.) Satagopa Bhattar v. Venku Nayudu, 

40 I. C. 1007. 

S. 205 Revision — Review confirming 
previous order. 

When a review of the order of setting aside an 
ex parte decree confirms the order alter hearing 
both the parties, no revision can be granted 
though the order setting aside decree was ill^al 
for failure of notice to plff. [Sadasiva Aiyar and 
Moore, JJ.) Ramasvvami Naicker v. Subbara- 
yulu Naicker. 32 I. C. 667 : 3 L. W. 158. 
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madras estates land act, S. 209. 

-Ss. 209 and 192— Revenue division^ 

Transfer— Effecl^Powers of Madras Govt. 

If while a case under the Estates Land Act is 
pending* in a Revenue Divisional Court, the suit 
area is transterred from that division to another 
division, the Court of the latter division acquired 
jurisdiction to dtspose of the case without a for¬ 
mal order of transter. The Madras Government 
has power to alter the limits of Revenue Divi 
sions under Act I of 1865. {Sadasiva Aiyar and 
Hannay,JJ.) KaJANA VeNKOBA Rao v. SastHA 

,^,yar 2 L. W. 255 : 28 I. C 269 : 

17 M. L. T. 190 

--S. 210— to recover rent accruing due 

during mmofitySnU for rents accruing due 
before the passing of the Act —But instituted after 
the passing of the Act—Limitation. 

Per Sankaran Nair, J. (Confirming the decree of 
the lower Court).—Even in cases of rents accru¬ 
ing due before the passing of the Madras Estates 
Land Act. a suit insiituted after the passing of 
the Act is governed by the Act and not by the 
Limitation Act. Therefore a suit by a person for 
rent* accruing due during minority, instituted 
within three years of his attaining majority, is 
barred though the above circumstances eaist and 
S. 8 of the I.iinitation Act does not apply ; for the 
Madras Estates Land Act is complete in itself 
and where it provides the general rules of Limita¬ 
tion Act have no application. 

Per Sadasr a Aiyar suit instituted after 

the passing of the Estates Land Act for rents ac- 
crui' g due when the Act was not in force, is gov¬ 
erned by Limitation Art. [Sankaran Nair and 
Sadasiva Aiyar, JJ.) Rajah of PittapuRf. Gani 
Venkatasubua Row. 14 M. L, T. 427 t 

21 I. C. 695 : (1913) M. W. N. 989. 


, —8 210— Limitation — Arrears of rent 

accrued before the Act. 

The rule of limitation for suits for rent in the 
Madras Estates Land Act is not applicable to cases 
where the three years had expired before the Act 
came itito force. The proper article is Art. 116 of 
the Limitation Act. {Benson and Sundara Aiyar, 
JJ.) Ramakrishna V. Subbaraya. 38 Mad. 101: 

18 I. C. 64 : (1913) M. W. N. 303 : 

24 M. L. J. 64. 


MADRAS ESTATES LAND ACT. 8. 213. 

having removed suits for rent from the cogni¬ 
sance of Civil Courts, the presumption against re¬ 
trospective operation does not apply. {Miller and. 
Abdur Rahim. JJ.) SUNDARAM AiVaR i'. MUTHU 

Ganapathigal. fj ^ * 

14 I. c. 184 : (1912) M. W. N. 662. 

__211— Limitation— Exemption — Minor¬ 
ity-Limitation Aot of 1877. S. 7Suit for arrears 
of rent for faslis prior to the Act. 

After the coming into force of the Madras 
Estates Land Act a landholder brought a suit for 
arrears ot rent for /as^s which expired more 
than three years before the Act but within three 
years of bis attaining majority : Held per Wallis^ 

C J and Kumaraswamt Sasiri, J. {beshagiri 
Aiyar, J. contra) that S. 211 of the Madras 
Estates Land Act had no retrospective operation 
so as to extinguish causes of action that were 
alive at the passing of the Act and that the suit 
was not barred by limitation. C.J, Scsha~ 

girt Aiyar and Kumaraswami Sastri, JJ.) Rajah 
OF Pittapur V. Gani Venkatasubba Rao. 

39 Mad. 646 : 18 M.L.T. 67 : (1216) M W.N. 647 *. 
30 I. C. 94 : 2 L- W. 601 ; 29 M. L. J. 1. 

fOn appeal from 14 M. L.T. 427 t 21 I. C. 696 i 

(1913) M. W. N. 989.] 

-B, 212—ProsccM/»o» under-Deoree before 

the Act against tenant. 

A tenant against whom a decree for ejectment 
was obtained by the landlord before the Act, can¬ 
not be prosecuted and convicted under S. 212 of 
the Act, tor being in possession ot the land with¬ 
out the landlord’s consent That section applies 
only if the decree can be said to be passed under 
S. 163 of the Act. {Sankaran Nair, J.) PratTI 
Appala KajU V. MutharajU Surpa Raju. 

(19141 M. W. N. 398: 1 L. W. 338 ^ 
26 l.C. 628 : 16 Cr. L J. 620 : 

27 M. L J. 676. 

-Ss. 212 and IZ—Penal provisions—Penal 

Code, if executed by. 

The pciial provisions of the Madras Estates 
Land Act are in addition to and noi substitutes 
for those in the Penal Code. (Tyabji, J.) In re 
SiVANU PANDIA THEVAN, 

23 1. C. 503 : 16 Cr. L. J. 296 : 38 Mad. 793. 


8. 210—Limitation —.Si4i7 for arrears of 
rent—Contract in writing registered—Limitation 
Act, Art. llt—Special period prescribed tn the 
Act—Retrospective operation. 

Where in a suit for arrears ol rent under a re¬ 
gistered contract, the cause of action was noore 
than one year old at the time the Act came into 
force. Held, per Miller, J. that the special period 
prescribed for actions for rent under the Madras 
Estates Land Act did not apply to claims for 
rent under Teg\s\f:ie<] kabuliyats and that an in¬ 
tention to give retrospeciive operation could not 
be inferred when there was no appreciable inter¬ 
val between the date 'd its passing and the date 
of its coming into force ; that S. 210 had no re¬ 
trospective operation and that the suit was within 
time. Per Abdur Rahim, J that the suit was 
barred by limitation and that the legislature 


---8. 213— Sale of holding —Amount paief 

to avoid sale—Suit lo recover—Civil Court. 

A ryot whose land has been sold for arrears oi 
rent due by another ryot and who has paid the 
amount to avoid the sale can lecover the same by 
suit both from the landlord and the defaulting 
ryot. The action is not one for damages for 
money had and received under S. 69 of the Con¬ 
tract Act and is cognizable only by a Civil Court. 
The restrictive language of S. 213 does not take 
away this right. S. 213 gives a summary remedy 
to those against whom iircgulanties in proce¬ 
dure have been committed The section does not 
cover cases where there is no power in the land¬ 
lord to invoke the aid of the Act against an indi¬ 
vidual. (Ses/mgiri i4i>ir and Bakeweh, JJ.) 
RaJAM of VlZlANAOARAM V. PoOSAPATI ApPALA. 

3 L W. 617 : 19 M L T. 874 : 34 I. 0. 480 : 

(1916) 1 H W. N. 391. 
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MADRAS ESTATES LAND ACT, S. 213. 

' *"S. 21Z'~^Distraint~^Suit for damages — 

iurisdiciion. 

A suit by a tenant of certain ryotwari land, 
against ryotwari owners to recover damages for 
an illegal distraint for rent is triable only by a 
Revenue Court under S. 213 (Ij and S. 189(2) 

taken together, bui S 213, cl. (2) preserves the 
Civil Court s jurisdiction only where it is brought 
for an injunction declaration and possession. 27 
M.483, Full. ( Wallis^ C,/. Sadasiva Aiyar and Sri¬ 
nivasa Aiyangar, JJ.\ Narayanasvvami Aiyar v. 
Venkataramana Aiyar. 39 Mad. 239 : 

18 M. L. T. 426 :2 L. W. 1037 : 31 I. C. 326 : 
(1915) M. W. N. 921 : 29 M. L. J, 607 (F. H.) 

■S. 213— Distraint — Suit for damages — 
Cause of action. 

The cause of action for a suit under S. 2l3 of 
the Act is the date of distraint and not the day the 
property attached is released on payment of the 
money due. (Miller and Tyabji^ JJ.) Venk.vta- 
RAMIYER V. VYTHILINGA THAMBIRAN AVERGAL. 

I L. W. 89 : 24 I. C. 754 : 38 Mad. 665. 


■ och. A, Art. 6 {&)—Revenue Court—Order 
refusing commutation—Appeal—Second appeal. 

An order of a Revenue Court refusing commuta¬ 
tion is appeal only under cl. 6 (a) of Scb. A of the 
Act and hence an appeal to the Dt. Judge or a 
second appeal to the High Court therefrom is in¬ 
competent. (Sadasiva Aiyar and Spencer^ JJ.) 
SiVANU Pandia Thevar V . Zamindar of Urkud. 

6 L W. 412 : 43 I, C. 498 : 41 M. 109 : 

34 M. L. J. 139. 

—--Sch. A, Art. 8 —Swf/ for arrears of rent — 

Deduction of time taken in prosecution of a pre- 
vious s'Ht. 

To entitle a landlord in a suit for arrears of 
rent to deduct the time taken in prosecution of a 
previous suit between himself and the tenant, the 
suit must be one relating to the ascertainment of 
rent within the meaning of Part A, Art. 8 af the 
Act. An inter-pleader suit by a tenant against his 
landlord and Govt, to determine who is entitled 
to water-cess from the tenants, is not a suit for 
ascertainment of rent within Art 8, Part I of ihe 
Act. The landlord cannot deduct the lime spent 
in such suit in calculating time for a suit for 
arrears of rent by him. (Seshagirt Aiyar and 
Kumaraswami> Sastri, JJ.) Doraiswami Reddi 
V. Venkatachellam Pillai. 26 I. C. 267 : 

27 M. I. J 734. 


MADRAS FOREST ACT (V OF 1882). S. 25 

MADRAS FOREST ACT (V OF 1882) 

Ss. 6. 16 and 17- Reserved forest — Procla¬ 
mation-Notice not served on ihe Owner of the 
land—Provision for service of notice mandatory— 
Knowledge of owner 

S. 6 ol the Madras Forest Act which requires 
service of noMce on the owner of a land proposed 
to be constituted a reserved forest is mandatory 
and not directory. Such a notice conslituies a 
condition precedent to the exercise o( jurisdiction 
by Che Forest Settlement Officer. Where no such 
notice is served on the owner, he will not be 
bound by the notification under S. 16 of the said 

Act declaring the forest reserved and his rights 
will not become extinguished under S. 17 of the 
same Act. by reason of his failure to prefer his 
claims before the Forest Settlement Officer. It is 
not competent to the Govt, in such a case, to plead 
that the irregularity is cured by the fact that the 
owner had actual knowledge of the proceedings 
regarding afforestation. 6 M. I. A. 134 ; il906) A. 
C. UO; (1892) A. 0. 498, 528, Foil. [Wallis, C- J- 
and ContlS’Trotter, J.) Bai.akrishna Rao v. 
Secretary of State. 39 Mad 494 : 

18 M. L. T. 161 : 30 [. c. 355 : 

2 I. W, 695 : 29 M. L. J. 276. 


—-Ss. 10 and 16—fores/ Settlement Officer 

—Decision of—Second appeal—C, P, C., S. 100. 

A second appeal to the High Court is maintain¬ 
able under 3. 100 of the C. P. Code from the 
decision of a Dt Judge under S. 10 of the Forest 
Act on appeal from the decision of the Forest 
Settlement Officer. [Lord Shaw.) Secretary of 
State v. Chelikam Rama Row. 

39 Mad. 617 : 

20 C. W. N. 1311 ; (1916) 2 M. W. N. 224 ; 
14 A. L. J. H14 : 20 M. L. T. 435 • 
4 L. W. 486 : 18 Bom. I. R. 1007 : 

25 C. L. J. 69 : 36 I. C. 9u2 : 43 I. A. 192 : 

31 M. I. J. 324. (P C.). 


S' 46 Notification—Land reserved but 
omitted in demarcation—Private party in posses - 
sion with pattah and Paying assessment — Tres¬ 
pass—Conviction, if legal. 

Where under a notification under S. 16 a land 
was reserved but was omitted at the time of 
demarcation and the person alleging title to it was 
in possession of it under patta issued to him and 
was paying assessment, he cannot be convicted 
for trespass. [Sankaran Nair and Hannay, JJ.) 
Ali Mahomed Mukri In re. 2L W. 67 : 

26 I. C. 645 : 16 Cr L. J. 63. 


-'Sch. 1, Part A, Art. 12—Sale of ryots 

holding without noticeSale illegal—Suit to set 
aside sale not governed by Art. 12. 

A Civil Court has jurisdiction to entertain a 
suit by a raiyat to set aside a sale of his holding 
which was held under the provisions of Chapter 
VI of the Act, but without serving on him notice 
of the intention to sell. [Schwabe, C. J. Oldfield 
and Co'itts Trotter, JJ.) Rajah of Ramnad v. 
Minor Venkatarama Aiyar. 16 L. W. 274 : 

(1922) M. W. N. 601 : 

81 M.L.T. 158 : 45 M. 890 :43 M. L. L 264 : 

1923 M. 6 (F. B.). 


S. 21 (f )—Quarrying in reserved forest — 
No dishonest motive—Sentence. 

Only nominal sentence should be passed in a 
case of quarrying in a reserved forest without 
permit but under a belief that it is legal and 
without a dishonest motive. [Ayling J.) In re 
Penchul Reddi Kottur. 9 M. I. T. 216 : 

9 I. C. 667 : 12 Or. L. J. 99. 

-S. 2b—Effect of. 

By S. 25 all forests reserved by execuii'^e order 
prior to the introduction of the Act are placed on 
the same footing as reserves subsequently consti¬ 
tuted, The proviso to S. 25 does give a mode 
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redress bv way of further inquiry when Govern¬ 
ment deems desirable but it is purely wjthin the 
discredon of the Government. 12 M. 105 : 29 M. 
480, Dist. \\Vhitc^ CJ. and Ayling, J.) SUBKA- 
MANIA PlLLAI V SECRETARY OF STATE. 

34 M. 353 : 9 M. L. T. 186 : 9 I. C. 9 : 

(1911) 1 M, W N. 65 t 21 M. L. J. 132. 

•---^8. 26— Conviotion — Existing rights of 

vitlagers^No inquiry as to — Effect. 

A conviction under S. 2o without enquiring into 
the existing rights of the villagers to graze their 
cattle and cut fuel is illegal. 22 M L.T. 211, Foil. 
(Abdur Rahitn and Napier. JJ.) Thatha HILLAI 
V Emperor. 1® Cr. L. J. 600 : 45 I. C 604 ; 

11919) M W. N. 146. 

_S. 2^—Rules iindcr^Righls of free graz- 

—Notifications unde*' the Act^ if affects. 

Under S. 26 with rules thereunder a right of 
free grazing vested before S. 26 applied is not 
affected by notifications under the Act. The 
second clause and the rules thereunder are valid. 
iAylingand Sadasix'a Aiyar^ JJ ) Rangadu In re. 

22 M. L. T. 2l 1 : 6 L W. 428 : 

(1917) M. W. N. 682 : 42 I. C. 724 : 

18 Cr. L. J. 996. 

-8. 2Q—Rules under Rule 8 —"Forest pro' 

duce ' meaning of—Forest grass. 

The term “forest produce" in R. 8 of Ihe 
Madras Forest Rules includes forest grass and 
the use of such grass by grazing cattle on lands 
reserved as fuel reserve, is prohibited by the said 
rule and a conviction will lie for such unlawful 
gTZZing. [Sadasiva Aiyar,J.) in re PerUMAl 

Naick. 4 L. W. 662 : 36 I. C. 682: 17 Cr. L. J. 534. 

-- S. 26— Rules made under—Rr. 8, 9— 

Charge under R. 8 —Omission to state that place 
was ''reserved forest*'—Material detect. 

A charge under R. 8 of S. 26 of the Madras 
Forest Act must clearly slate that the place 
wherefrom the accused cut a tree was a "reserved 
forest". The omission to slate this is a mate¬ 
rial defect and vitiates the trial. {Sundara Aiyar^ 
J.) Govinda Reddi V. Emperor. 

(1912) M. W. N. 1129 : 16 1. 0. 643 : 

13 Cr. L. J. 604. 

-Sb. 35, 36 and 65 —Transporting timber — 

Expiry of lime limited by license before timber 
reaches destination — Extension of time by another 
Government — Penally — Compensation. 

The appellant imported limber from the Central 
provinces into the Madras Presidency and by the 
time the timber arrived in Madras the time fixed 
in the pass expired. The time fixed in the pass 
was extended by the Central Provinces Govern¬ 
ment but n t by the Madras Government, At 
the checking station in the Madras Presidency 
the appellant was made to pay the penalty and 
the value oi the timber under S.55 of the Madras 
Fore.-t Act on the ground that the time fixed in 
the pass had expired. Held, that the action ot the 
Forest officer in Madras was legal and the exten¬ 
sion ol time by the Central Provinces Government 
did not legalise the import into Madras Presi¬ 
dency. Under S. 55 of the Forest Act it is open 
to the Forest officer not only to collect the com- 


aADEAS HEREDITARY OFFICES REGULATION 
(VI OF 1831). 

pensation for the offence on account of the pro¬ 
secution but also to collect the value ol the 
timber concerned which he would be entitled to 
detain and which would be liable to confiscation 
inca«ethe prosecution succeeded. [Oldfield and 
Ramcsam,JJ.) KOTI MaLLIKARJUNAYYA V. SEC¬ 
RETARY OF State for India. 16 L. W. 166 : 

(1922) M. W. N. 491 : 1922 Mad. 427. 

-Ss. 53 and 56— licope of. 

The words ‘no further proceedings shall be 
taken’, in S 53 of the Act mean that proceedings 
in progress must lapse. [N^picr, J.) in rc 
Nakayana Padayachi. 37 Mad. 280 : 

25 I. C. 1008 : 16 Cr. L. J. 680. 

_S. 66— Applicability—Lease by Govt .— 

Resale by Govt, of its nghts-Deficit—Recovery of. 

Under a lease by Govt, of the forest produce, 
the Govt, re-sold the right to the p»-oduce in auc¬ 
tion and sought to recover the deficit under the 
Rev. Recovery Ac^ as il the money payable under 
the Act, held that S. 66 of the Forest Act did not 
apply and that the deficit could not be recovered 
as if it were an arrear of revenue. [Sundara 
Aiyar and Sadasiva Aiyar, JJ.) Secretary of 
State v. Abdur Rahiman. 

16 I. C. 6 : 24 M. L. J. 426. 

MADRAS GENERAL CLAUSES ACT (1 OF 1891). 

- S 6, Cl. (d) — Limitation of suits — Rstros' 

pective operation. 

Per Wallis. C. J. —The principle which has 
received legislative recognition in S. 8, Cl. (rf) of 
the Madras General Clauses Act is that where an 
Act contains provisions for the limitation of suits 
which take away altogether a vested nght of suit 
without providing any equivalent remedy, then, 
the provisions must be considered to have been 
enacted subject to the implied exception that they 
are not to extend to such vested rights of suit 
which are to contiuue subject to the rules of limi¬ 
tation in torcc at the passing of the Act. (H'<i//is, 
C.J., Seshagiri Aiyc-r and Ktimaraswami Sastri, 
JJ.) Rajah op Pittapur v. Gani Venkata 
S uBBA Rao. 39 Mad. 646 : 18 M. L. T. 67 : 

(1916) M W. N. 547 : 30 1. C. 94 : 
2L. W. 661 : 29 M. L. J. 1. 

MADRAS hereditary OFFICES REGULATION 
(VI OF 1831.) 

- ‘Inam — Resumption— Meaning of —G<i- 

daba Service Inams—Applicability of Act to. 

The resumption of an inara means putting an 
end to the grant remitting the services and mak¬ 
ing the holders pay the full assessment. Consequ¬ 
ently, the resumption of an inatn in the possession 
ol encumbrancers dots not extinguish prior en¬ 
cumbrances. Gadaba bearers service is a per¬ 
sonal service ; inams for that service do nut fall 
under Regulation VI of 1831. Where emolu¬ 
ments, were originally given both ft>r Gadaba 
and (or Kutlaxalva (repairs of channels) services 
but have been recently treated for Gadaba service 
alone the loam is outside the provisions of the 
Regulation. [Abdur Rahim and Phillips, JJ.) 

SREBVADHU YfiPRANNA V. PANTIVA KaNNAMMA. 

36 Mad. 704 : 10 M. L. T. 661 : 18 1. C. 457 : 
(1911) 8 M. W. N. 354: 81 M. L. J. 968. 
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“tvToF eeqttlation I madeas heeediiaey village offices act 

'■ ' (HI Of 1«95), S. 13. 

the office. (Spencer and Krishnan, JJ.) Pyrappa 

V. SVAMA Rao. 8 L. w. 014 ; 49 I. C. 260 

25 M. L. T. 177 . (1918) M.W.N. 849‘ 

—S. 13— Suit for emoluments — Purohit 
service — Jurisdiction. 

S. 13 of the Act confers exclusive jurisdiction 
to the Revenue Courts over suits for the recovery 
Of emoluments ol hereditary offices including 
Purohit service. [Spencer and Ramesam JJ\ 
Vanchinatha Aiyar V. Hajagopala 

6S 1. C. 321 ; 41 M. L. J. 372. 


• -- Jurisdiction ^Revenue CourtSuit for 

lands attached as emoluments. 

So long as Regulation 1 ot 1831 was in force, 
only Revenue Courts could take cognizance of 
lands attached as emoluments to an 
office. [Munro and Sankaran Nair. JJ.) Sreeni- 
VASAVARADACHARI V. NARASINGA PILLAI. 

(1911) 1 M. vr. N. 208 9 I. C. 796 : 

9 M. L. T. 430. 

MADEAS HEREDITARY VILLAGE OFFICES ACT 
(III OF 1895). 

~ 7”, ® —Carpenter service inam 

Suit by Inam-holder for possession against'-TreS' 
passer—•Civil Court — Jurisdiction. 

A suit by a carpenter service inam-holder to 
recover possession of the property with mesne 
prohts from a trespasser is not a suit for emolu¬ 
ment or for recovery of a village office, etc., and 
^ cognizable by a Civil, and not by a Revenue 
Court, [Sesliagiri Aiyar^ J.) Kandukuri Kotiah 
V. Devineni Reddamma. 

33 I, C. 658 : (1916) 1 M. W. N. 278. 


•Ss. 3 and 21 — Village carpenter—Suit for 
emoluments of office of jurisdiction. 

Civil Courts have no jurisdiction to try suits for 
emoluments of the offices of village carpenter in 
a proprietary estate such offices being governed 
by S. 3 (4) uf the Act. 5 I. C. 41, Dist. (Sundara 
Aiyar and Spencer, JJ.) Matyala Papavva v, 
Kosuri Muramatku, 11 M.L T. 11 : 

(1912) M.W.N. 7: 13 I. C. 323 : 22 M. L, J. 156! 


7 3. Applicability ^Gadala service 

tnam, 

Madras Act III of 1895 does not apply to a 
Gadala service \odkiTi.[Benson and Sundara Aiyar 
^/.)Yiwani Sitauama Sastrian V. Roraramedu. 

13 I. C. 190 : (19U) 2 M. W. N. 588. 


^ applies to emoluments of heredi¬ 

tary offices m a proprietary estate of the classes 

^ 'he Act. 33 M, 4«8, not 
Foil. 22 M. L. J 156, Foil. (White, C. J. Miller 
and Sadasiva Aiyar, JJ.) Kanoappa Acharjy 
V, Pathi Pati V«ngamma Naidu. 37 Mad 648 : 

(1913) M. W. N. 600 : 25 M. L. J. 42 : 

*-^01. c. 634 : 14 M.L. T. 146. 


3. t"Inquiry under, is not open to revi- 
Sion by High Court. 

Aneoquiry under S. 7 by a Revenue Divisional 

Officer is a departmental one and is not subject 

to the superintendence ol the High Court. (Ayling 
Offg. C.J and Odgers, },) Palanikumara Chin- 
naya Gounuer in re. 

14 L. W. 548 :66 I. C. 566 : (1921) M. W. N. 767 : 

41 M, L. j. 577. 

-3. 10—Karnam's inam—Enfranchise¬ 
ment—Right of divided member of the family. 

A person who belongs to a family having a 
hereditaryinterest in aKarnam’s inam but becomes 
divided in his status from the holder of the office 
for the time being, cannot, if the inam is subse¬ 
quently enfranchised by the Government, claim a 
share in tne lands that formed the emoluments of 

C D—VoL. IV 7 


--Ss. 13 and 2i—Juri$dtction-Civil Court 

^Appointment to an office. 

S. 21 bars the jurisdiction of the Civil Court 

only where jurisdiction is conferred by S 13 on 

the Revenue Court. A Civil Court can therefore 
entertain a suit respecting the appuintment to 
a newly created village office. The time for such 
suit begins to run from the date of publication of 
the Collector’s notice. (Ayling and Coutts- 

1 rotter, JJ.) Tangutori Kodandaramayya v 
Tangutori Ramalingaya. 

(1920) M. W. N. 644: 60 I. C, 660: 

12 L. W. 663. 

^ Jurisdiction — Village 

office—Sutt for declaration of right to—'Claim 
to succeed* Suit-lf includes newly-created office, 

■ ./•—The words 'claim to succeed’ 

w b. 2i uf Madras Act (III of 1895/ should not 
be undersiood m the strict sense of the acquisition 
of an interest upon the death of a person but 

tie appointed upon a vacancy 
in office. They include the right to be appuinled 
to a newly-created office. A suio for a declaration 
that a person is or is not entitled to a village 
office is not cognizable by the Civil Courts. Per 
Odgers, J.—Toe words ‘claim to succeed' in S. 21 
of tne Act do not include any claim to be appoint¬ 
ed in the first instance to any of the village 
offices set lorth in the Act. A suit merely for a 
I declaration that a person is entitled to a village 
office IS cognizable by the Civil Courts, (bakewell 
and Odgers, JJ.) Alagiasundaram Pillay v 
Midnapore Zemindary Co., Ltd. 64 I. c. 816. 

—Ss. 13 and 31—Swjfs for recovery of service 
mams Jurisdiction of Civil and Revenue Courts 
A suit for recovery of lands on the allegation 
of their being the emoluments of a service inam 
must be instituted only before the Collector 
under S, 13 ol tne Act, while a suit to recover on 
the ground of the lands being the claimant’s 
private property, or on the ground of trespass 
withno question of title involved, is within the 
jurisdiction of the Civil Courts (Spencer and 

rJitUips, JJ.) Devineni Pattayya v, Kandukuri 
Kutiah. 

(1917) M. W. N. 7 : 37 I. C. 918 : 5 L. W. 151. 


8. 13 Alienation by way of lease — 
Adverse possession. 

The section does not prohibit alienations of lands 
attached to a village office by way of a lease. 
The possession ol the tenant cannot be¬ 
come adverse to the holder of the office. (Sada¬ 
siva Aiyar and Spencer, JJ.) Kumar Peda Subb- 
ayya V. Kakerlo Chinnappa. 28 I, c. 842 : 

28 M. L. h 303. 
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MADRAS HEREDITARY VILLAGE OFFICES ACT 
(III OF 1895), S. 13. 

-S. 13— Jurisdiction^ Office of village 

headman — Suit for declaration of right to. 

Under S. 32 of Madras Act II of 18^4 the 
Board of Revenue (Madras) made the office of 
village headman a salaried one. The emoluments 
became attached to the office within the meaning 
of S. 13 of Act III of 1895 from the date of 
Board's order. After that date, the Civil 
Court has no jurisdiction to entertain a suit for a 
declaration of plff.'s right to the office of village 
headman. (^adastva Aiyar and Napter, JJ.) 
Bhagvatulu Seshayya V. Vedantam Mallesam. 

28 I. C. 88 : 2 L. W. 172. 

-S. 14 —Limitation for suits. 

S. 14 of the Act prescribes a period of three 
years for suits under the Act but does not ex¬ 
tinguish the rights of persons who fail to sue 
in lime {Spencer and Ramesam, Jf ) Vancwi* 
natha Aiyar v. Ra/agopala. 65 I. C. 321 ; 

41 M. L. J. 372. 


madras H C. rules of PRACTtoE (Appellate 
side , R- 23. 


Criminal Procedure rode, S. 439-W«-«fo»-Re- 
vicw-High Court Jurisdiction^ Cftmtnal case 
heard and decided by one or more of ifs own 
Judges—Powers in regard to-—Disrrti>sal^f or de-^ 
fault of appeattince—Jurisdiction 
Atiteal or Revision. 


in Criminal 


The appellant presented under S. 42U, Cr.H.C., 
a jail appeal to the High Court which was dis¬ 
missed under S. 481. Cr.P. C.. as . ut of time by a 

learned fudge, sitting as Vacauon Judge. On the 
reopening of the Court the apptbant presented 
another appeal ihrougb counsel against the same 
conviction and sentence, which w^s adnmtcd by 
the same learned Judge. Held, that the decisiorv 
on the prior appeal was a bar to ihe subsequent 
appeal being heard on the merits. Even i! the 
subsequent appeal could be treated as an applica* 
tion lor the revision of the previous decision, nei* 
Iher S. 439, Cr. P. Code, nor any other provision 
empowered the High Court to ievi>e the judg¬ 
ment of one or more of its own Judges. 


-8. 21—Scope of—Jurisdiction—Suit for 

declaration that appointment of village headman 
is illegal—Civil Court. 

Per Sadasiva Aiyar, J. —S. 21 of the Act does 
not prohibit Civil Courts from deciding any 
claim to be appointed in the first instance to 
village offices but only a claim to succeed to 
particular offices. A suit for a declaration that 
an appointment of a village headman made under 
S. 15 of the Madras Act II of 1884 is illegal and 
that plff is legally entitled to be headman is 
cognizable by a Civil Court. [Sadasiva Aiyar 
and Napier, IJ.) Krishnaswami Naidu v. Akku 
LAMAL Averoal. 24 M. L. T 489 : 

(1919) M. W. N. 29 : 60 I.C 185 ; 

9 L W. 90. 

MADRAS HIGH COURT RULES OF PRACTICE 

(Appellate Side.) 

-Er. 1 and 76— Presentation of appeal— 

Delay—Single Judge, if can excuse, 

A single Judge of the High Court sitting in an 
Admission Court can eiciise delay in presenta¬ 
tion of appeal from a decree on the Original Side 
or from the Moffusil Court. {White, C. J. and 
Oldfie^d,J.) T. Ruthna Gramany v. Veera- 
BHADRA Aiyar. 211. C. 96: 

(1913) M. W. N. 751 : 25 M. L. J. 281. 

-R. 2, Sub-R. 2. Cl. (a)— Applicability — 

Land Acquisition appeal. 

The words “decree or order” in R. 2 (2) (<?) of 
the Appellate Side Rules do not preclude the 
application of this rule to cases of appeals under 
S. 54 of the Land Acqn. Act. {Abdur Rahim^ 
Oldfield and Seshagiri Aiyar^ JJ,) T. Manavik- 
RAMAN TIRUMALPAD V, THE COLLECTOR oF 

NilgirIS. 41 Mad 943 : 8 L. W. 26i : 

24M.LT. 155: 
49 1- C. 27 : 0918) M. W. N. 540: 

35 M, L. J. 110. 

-R. 4 (1) (i) (f) — Vacation Judge-Jail Ap¬ 
peal-Dismissal on ground of limitation —Valid¬ 
ity — Bffect-Anoiher appeal presented subsequent¬ 
ly against same conviction and sentence — Main¬ 
tainability—Admission of that appeal by same 
J udgt in ignorance of his prior order — Effect — 


The admission of the subsequent appeal could 
not be treated as a setting aside by the learned 
Judge of this prior order and as a rc-opcoii g of 
the ca'ie on its merits, because the learned Judge 

was admittedly not at the time awaic of his prior 
order. The Bench hearing ihe subsequent appeal 
apart from the fact that It was const.tuitd diffe- 
rewlly, had no power to review tnc piior order. 
The Code doe- not confer any such power. The 
High Court has no inherent power of review in 
such cases ; and the existence of ?uch a po.vcr 
cannot be inferred from the position of the High 
Court as a Court of Record. The di-mi^sal of 
the prior appeal by the Vacation Judge could not 
be treated as a nullity on the strength of the 
notification regarding his sittings, which was to 
the eUect that he would dispO'^c of “urgc.i! appli¬ 
cations which require to be heard iminediaicly.” 
The notification must not be regarded as m''re 
than a geneial statement of the powers w.iich the 
Vacation Judge oidinarily will exercise, and 
cannot be read as derogating from those, which 
in virtue of statute and rules he possesses and of 
which he cannot consistently with them, be depri¬ 
ved. And under S.108 of the Government oi India 
Act and High Court Appellate Side Riles No. 4 
and No. 1 (n (f), the Vacation Judge was couH>ctent 
to dismiss the pfor appeal. Per Deiadoss, J .— 
Quaere. VVhetnei a Criminal Appeal or Revision 
can be dismissed for default ot a. pearance When 
a criminal appeal or revision petition is dismissed 
without hearing there is no ludgmcnt at all and the 
L’arned Judge or the Bench which disposed ot the 
matter for default oi appearance can rehear the 
matter [Oldfield and Devadoss, JJ.) K Kunha- 
MAD Haji, In re. 46 Mad. 388 : 

84 Cr T. J, 439 t 

(1923) M W.N. 94: 44 M. L, J. 450: 1923 Mad, 486. 

-Rr. 23 :xnd2A-‘Vakalatnamahs -Authetf 

ficafioii— Object. 

The object of judicial functionaries being given 
the powers ot authentication of vaicalats is only to 
enable Courts before whom the vakalats arc pro* 

I dneed to treat the authentication as prima facie 
evidence of the genuineness of signatures. They 
I do not form part of the records ot toe Village 
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madras H. C, rules of practice (AppeUate 

Bide . R, 83. 

Court. [Scdasiva Aiyar^ J.) Vadakke Peediyak- 
KAL V . Vallapally Govindan Nair. 

36 I. C. 869 : 18 Cr. L. J. 37. 

-R. 33 Cl, (c)— Fees — Appeals heard to¬ 
gether 

If number of appeals are heard together in 
volving the same point '■'i law and not lequiring 
separate argument the proper course is to fix 
rupees twenty for each ot the first tnree appeaU 
under R. 33, Cl (c) of the Rules of the Madras 
High Court, Appellate Side, and as regards the 
rest to pass an order that parries shall bear 
their own c iSls ; it is wrong to fix the fee at one 
rupee for each appeal. 45 Ch. D. 606 at 610, Foil 
(Seshagiri Aiyar and Phillips, JJ.) Jasti Gani- 
raju V, Damera Narasimha. 3 L W 249 • 

33 1. C. 128 • (1916J 1 M. W. N. j94! 

———Rr. 35 aod 38— Fees — Probate proceed- 
trigs. 

The subject-matter of a probate appeal is incap¬ 
able oi valuation and the ruld applicable to the 
pleader’s fte m such a case is R. 38 (Madias) and 
not U. 35 21 M. L. J. 481 Ref. {Seshagiri Aiyar 
and Moore, JJ ^ Konda Siddhia Chetti v. 
Venkataroya Chetti. 

26 M L. T. 440 : (1920, M. W. N 155 : 

64 I. C. 292 : 10 L, W. 555 :43 M. 282 

37 M. L J. 659. 

■-R. AO-Fees—Higher scale—When allow 

ed. 

The power of the High Court to award costs 
on the higher scale on the special grounos as pro¬ 
vided for in R. 40 of the High Court Fees rules 
is limited to cases in which special grounds aie 
such as to affect the costs of tue litigatmn. Toe 
naere fact that ihe conduct of one of -he parties 
to the suit had been particularly leprehensible or 
that an unlounded charge of fraud had been made 
IS not enough to justiiy a grant oi costs > n higher 
scale. ^Wallis, C.J. and Oldfield, J,) Kuppiah 
Chetty V. Gunavathumma. 

44 I. C. 996 ; 22 M. L. T. 641. 
— Ap-blicabiltty. 

R 41 applies only to cases of exceptional 
difficulty and not to a case where several senior 
and junior counsel are retained in the same case 
to argue the same point though for diriereut par¬ 
ties. {Abdur Rahim and Oldfield, JJ.) Raja 

GOPALAN V. T. S SuBBARAMA AiYAR. 

63 1. c. 364 ; (1912) M. W. N. 356. 

-R. 41— Pleader's fees. 

Where an appeal involves a very heavy sum 
{i,e., lakhsi though it did not involve any important 
or difiScult question of law, yet the High Court 
allowed two sets of fees for two vakils. {Abdur 
Rahim and Oldfield. JJ.) Chalikani Venkata- 

RAYANIM GaRU V. VaTSAVYA VeNKATA SUBHA- 
DRAYAMMA. (1918) M. W. N. 371 24 M. I. X. 66 : 

45 I C. 437 ; 8 L. W. 416: 34 M L. J. 488. 

R. 42— Non-appearan e -Ordet ex parte 
-r-Reopentng by respondent* 

R. 42 of the Appellate Side Rules and 0.4', 
R. 2, Cl. (2), C. P. Code, penalise a oarlv for non- 
appearani'e only when the .period hxed for entering 
appearance has expired. A party who has not 
been served with notice can set aside an ex parte 


MADRAS H. C. RULES OF PRACTICE (Civil 

R. 49. 

order on the ground that he has not entered an 
appearance. [Ktimaraswami Sasiri, J.) Santa* 
NAM AIYANGAR SRINIVASARAGHAVAN. 

10 L. W. 564 : 53 I. C. 766: 

(1919) M. W . N. 773 : 37 M, L. J. 693. 

Rs. 76 and 48— Single Judge—Dismissal 
of appeal. 

A single Judge sitting in the Admission Court 
cannoi dismiss an appeal but can only post the 
appeal to a Bench for disposal. When he so 
dismisses an appeal for delault of appearance of 
ihe appellant and an application to restore the 
appeal is also dismissed, the proper course is to 
appeal against the first order under Cl. 15 of the 
Letters Patent. {Oldfield and Tyabji, JJ.) 
Srinivasa Rangarao v Raja of Karvetnagar. 

28 I. C. 64 :(1915) M. W. N. 101 : 

28 M, L. J. 67. 

(Civil). 

- R- Applicability—Proceedings before 

Revenue Court. 

K. 14 of the Civil Rules of Practice does not 
apply to proceedings betore a Revenue Court, 
AVhtte- C. J. Miller and Sati/taranNatr, JJ.) THE 
Receiver of the N. and M. Estates v» Sura- 
Pahazu, 29 I. C. 449 : 38 Mad. 295 (F. B ) 

-R. 27—Engaging in trade—Pleader. 

A pleader engaging himself in trade without 
saiiciioij 01 ihe High Court as required by R. 27 
is guilty of misconduct. {Benson, O. C. 
Sankaran Natr and Sundara Aiyar, JJ) Muni 
REuDi V* K. Venkata Kao. 37 Mad, 238 t 

12 M. L, T. 615 : 

(1912) M. W. N. 1029 : 13 (;r. L. J. 800 : 

17 I. C. 644 : 23 M. L. J 447. 

-Rr. 32 and 36— Applicability — Stranger 

not party to suit. 

S. 36 of the Rules which prescribes the fee to 
be paid by a person who has obtained leave to 
inspect documents, applies as well to a party to a 
suit who obtains leave under S 32 as to a stranger 
who obtains leave under Rr. 33 to 35. {CoUndger 
J.) Sri Raja Sobhanadri Appa Rao v. Govern¬ 
ment Pleader. 45 M. L. J. 721 : 1924 M. 242. 

R. 49— Printed judgment — Not filed with 
appeal memorandum — Appeal whether time- 
barred. 

An appeal presented in time does not become 
time-barred merely because a printed copy of the 
judgment is not filed along with t he memorandum 
or appeal as required by R. 49 oi the Civil Rules 
(if Practice. Obiter per, Sadasiva Aiyar, J. — 
“R 49 of the Civil Rules of Practice seems to 
enact by implication taat the production of a 
primed copy along with the memorandum of 
appeal is compulsory where the length of the 
judgment or order exceeds 700 words and is 
ultra vires." Per Napier, J. —R. 49 of the Civil 
Rules of Practice does not have the effect of 
making the presentation of a printed copy of a 
judgment compulsory when it is over 700 words. 
{'iadas'va Aiyar and Napier, JJ.) Ramakrishna 
P lLLAI V, MUTHUPERUMAL PiLLAI. 

31 I. C. 924: 29 M. L. J. 663, 
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MADRAS H. C. RULES OF PRACTICE (Civil). 
R. 131. 

-Rr. 131 and \ZZ—Delay in payment— 

Excuse. 

Where 10 deposit money in court, the chalan is 
taken out. but the actual payment is not made 
that day because of circumstances beyond the 
control of the depositor’, c, g., by the act ot court 
or of its officers, the payment is in time. (Kumaro' 
samy Sastn, J.) GoI’alakkishna Pillai v. 
Kunchitapatham PiLLAi. 18 L. W 844 : 

33 M. L. T. 106 (H. C.) : (1923) M. W- N. 811 : 

45 M. L. J. 819 : 1924 Mad. 324. 

- Rr. 154 and 157 — Poundage—iVhat is. 

Poundage is the fee levied in England by the 
sheriff as remuneration for his service. In India 
Officers of Court drawing a 6xed salary conduct 
the sale and a certain percentage of the purchase- 
money is taken by the Court for purchasing 
stamps. In effect it is a charge paid by the 
decree-holder for the services he obtains from 
Court. 17 M. 228 ; 23 M. L. J. 487, Ref, (Spencer 
and Seshagtri Iyer, JJ.) Parvathi Ammal v. 
Govindaswami PiLLAi. 39 Mad. 803 : 

(1915) M. W. N. 797 : 2 L. W. 861 : 30 1. C. 827 : 

29 M. L. J. 467. 

-R. l^l’K^Transfer for execution—Non- 

executten within six months—Effect. 

R. 161-A, though not an adjunct to C. P. C., is a 
rule of convenience issued by the High Court 
with the object of inducing decree-holders to 
take early steps to execute their decrees The 
analogy of s. 148, C. P. C., may be utilised for the 
purpose of showing that the legislature regards 
such provisions as directory in their value and 
not mandatory. Therefore, an omis«ion to take 
within 6 months steps to execute a transmitted 
decree does not render the proceedings taken 
after 0 months void a5 initio Time in such cases 
is not the essence. (Sesliagiri Aiyar and Napier, 
JJ., Velliappa V, Sub<a.maniam 

39 Mad. 485 : 29 I C. 119 : 29 M. L. J. 172. 

--R. 167— Scope of, 

R. 167 contemplates final orders being passed 
by the Court on a petition for execution after ibe 
sale his been confirmed. (Seshagiri Aiyar and 
Kumaraswamy Sastri, JJ.) Venkataperumal v. 
Venkata Reddi. 39 Mad. 670 : 

(1916) M. W. N. 334 r 17 M L. T. 427 : 

29 I. C. 231 : 29 M. L. J. 96. 

-Rr. 179 and 180—Ultra vires. 

Rr. 179 and 180 of the Civil Rules of Practice, 
Madras, are ultra vires. {[Vallis, C. J., Aylmg^ 
Sadasiva Iyer, Napier and Krishnan, JJ.) 

28 M. L. T. 412 : (1921) M. W. N. 14 : 

12 L. W. 744 ; 60 I. C. 302 : 
39 M. L. J. 608 (F. B,). 

-R. 277— Any matter connected there with 

—Scope of. 

A pleader cannot appear in a subsequent suit, 
if it is connected with the earlier one and such 
two suits will be considered as connected if they 
have a common issue or determination of ques¬ 
tion of fact or a mixed question of law and fact. 
Per Spencer, /.—It is not proper for a leg^l 
adviser to use knowledge obtained in one case to 


madras H. C. rules of practice (Civil), 

R. 279. 

the prejudice of his client in another case. 
[Spencer and Ramesam, JJ) Ramakrishna 
PILLAI V . BaLAKRISHNA AIYAR. 

(1921) M. W. N. 646 : 13 I. W. 541 ; 

62 I. C. 712 : 41 M. L. J. 60. 

-R. 277— Pleader—Engagement. 

Under proviso to Rule Til the onus is 
thrown on the client if be engages another 
pleader and the engagement of another pleader 
raises the presumption that the original pleader's 
services are not required and that he is free to 
appear lor the opposite side >Kumaraswamy 
Sastri, J.) Achutaramiah v. Secretary of 
State. 16 M. L. T. 349 : 25 J. C. 712 : 

(1914) M. -W. N, 786. 

—-R. 277— Pleader—Appearance in Civil 

Case for opposite party having appeared in 
Criminal Case for one party — Misconduct, 

Where a pleader appears in a Civil Suit for 
the opposite party having appeared for one party 
in connected proceedings under S. 14$. Cr. P. 
Code, the Court can refuse him audience as his 
appearance amounts to misconduct. [Miller, J.) 
Srinivasa Rao v. Pichai Pillai. 

38 Mad. 650 : 21 1. C. 629 ; 25 M. L. J. 567. 

-Rr. 279 and 278— Pleader's fees — "With¬ 
drawn"—"After contest"—Interpretation of, 

A plffi withdrawing his suit against some 
deft, after evidence is adduced by both parties 
on the preliminary issue docs it “ after contest*’ 
under R. 278 of the Civil Rules of Practice. 
Os. (a) and (6) of R. 279 apply equally to * with- 
drawn'and ‘compromised’. {Napier J ) Indoor 
S uBRAMANi Reddi v. Nrlatur Sundararaja 
Aiyangar. 18 M. I. T. 460 : 31 I C. 312 : 

(1916) M. W. N. 1021. 

-R. 279, cl. (6)— Pleader's fees — E.xccn- 

tion—No process issued—Money paid into Court 
by judgment debtor—Whether money realised by 

application, S. 295, C. P. C., 1882. 

Payment into Court by a judgment-debtor of 
the decree amount without any process having 
been issued on the execution petition is money 
“realised by applicaiion” though not coming 
within S. 295, C P. Code of 1882. (28 Mad. 3S0, 
^ist.) Iyer and Spencer, JJ,i Unthami 

Chettiar V. Jutt Magasawmi Iyer, 

23 I. C. 241; (1914) M. W. N. 309. 

;-— R. 279 {G)--Pleadcr's fee~C. I\ C., S. 73 

^RealiseiV—Meaning of. 

Where, on the passing of an order to arrest the 
judgment-debtor in execution, the Utter paid the 
amount expressly to the credit of the decree- 
holder’s application for arrest, held that the 
amount was clearly realised by decree-holder in 
execution and that he was entitled to pleader’s 
fees on the amount. The interpretation of S 73, 
C. P. C. does not apply in this case. [Benson 
and Sundara Aiyar, JJ.) Kanappa Chetty v, 
Ann.\malai. 20 I. C. 919 : (1913) M, W N, 649 
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OF PKACTICE (Criminal) 

S, 161. 


(Criminal). 

R. 161 —Vakalat not necessary. 


A vakalat need not be filed in a Criminal 
appeal for a proper presentation of a memo¬ 
randum of appearance is sufficjeot. (Wallace. J.) 
In re, M.^nikonda Lingayya. 

18 L. W 960 : 33 M. L. T. (H. C.) 224 : 
^ (1924) M. W. N. 51 (1) : 

25 Cr. L. J, 73 : 45 M. L. J. 683 ; 1924 Mad, 192. 


R- 188 Tahstldar-Magisirate — Convic- 

Uon by—^plication for copy of judgment—Fees. 

/HiT Criminal Rules of Practice 

(Madras) a person convicted of an offence by a 
Tansildar-Magistrate and applying for a copy of 
the judgment, is not bound to pay a fee of eight 
annas along with the application. (Sadasiva Aiyar 
and Natier, JJ.) Ambalam Ibrahim v. Emperor. 
8 L. W. 558 : 19 Cr L. J. 973 :47 I. C. 873 

35 M. I. J. 401. 

(Original Side). 


^"l—Pfovisions to be strictly followed 
Order under R. 17 how and when to be made. 

i_ ^ penal provision and should 

be s^ictly followed ; an order under that rule 
can be made only on a summons in chambers or 
on the hearing of an application by the defaulting 
party and not at the final hearing. (Wallis, C. J., 
and Seshagiri Iyer, J.) Murugesa Chetty v. 
Arumuga Chetti. 2 L. W. 1205 : 

311. C. 923 : 18 M. L. T. 601. 


-—"B.. Filing of written statement 
beyond time given by Court—Validity. 

fu Original Side Rules clearly implies 

I of fbe Court obtained, 

a deft, is not entitled to put in a statement of his 
defence after the date fixed in the summons 

T H u ” ^ statement. But the 

judge has a discretion to grant or refuse leave to 

extension of time to file a 
written statement is applied for and obtained 

f pleading already put in might be 

ooked into and need not be treated as a nullity 

statement called for. 25 Ch. D, 707 ; 

\j A • ' 7 7 [Sadasiva Iyer and 

Napier, JJ.) Arunaciielam v. Kothandapani. 

27 I. C. 789 : 2 L. W. 1. 


OF PRACTICE (Original 
Side), Appx, II. ® 

~ ® f^’^~Appiicability~Shah Jog Hundi 

Document on the face of it acknowledging inde¬ 
btedness and promising to pay inierest~lf a nego¬ 
tiable instrument. 

R. 63-A of the Original Side Rules was intended 
to cover all documents in the nature of nego- 
tiable instruments, specifically described in the 

Rule as Bills of Exchange, Hundis or promis- 
sory-notes • irrespective of the question how far 

exchange might be negotiable 
or vvhatt ie restrictions might be on its negotia- 

bihty. Shah Jog Hundis sued upon held to be 

negotiable instruments within the definition in 

hv tL amended 

by the Neg. Ins. Act 1914. as being payable in 

/C l, ^*f®roative to one of several payees. 
(Schwabe, C. J. and Contts-Trotier, J.) Kannayya 
Cal Bhoya v. Balaram Paramsukmdas. 

16 L. W. 608 : 31 M. L. T. 284 iH. C.) : 

43 M. L. J. 460 ; 1923 M 44. 

R. 119-O^cia/ reference—Disobedien ce 

Of order—Lommitmeni for contemH. 

A Judge of the High Court sitting cn the 
original Side can commit a person tor contempt 
for disobeying the order of the Official Referee 
to produce certain documents which are alleged 

possession. (Wallis, C. J., and 
Napier, J.) Origanti Venkataraman v. Desika- 

(1919) M W. N. 368 • 

62 I. C. 448; 36 M. 1. J. 461. 


—- 205- Order under—Nature o/-Minis - 

terial—Not appealable. 

The nature of order under R. 205 is ministerial 
and hence not applicable. (Schwabe, C. J. and 
Krishnan, J.) Tawker & Sons v. Harsookdoss 
^'HOnghmUll. 46 M 1 J gj2 . 

1924 M. 886. 


n 4 * X u ^ non-payment of— 

Duty of Vaktl to take necessary steps in the suit 

—Written statement not filed in time—Delay in 

filing written statement, whether excusable. 

A vakil engaged in a suit on the Original Side 
of the High Court is not entitled to refuse to take 
a necessary step in the suit, on the ground that 
his own fees had not been paid and at the same 
time refuse his consent to a change of vakalat to 
another vakil. Delay in filing a written state¬ 
ment within the time fixed by the rules of the 
High Court caused by such refusal on the part of 
the vakil on the record was excused. (Wallis, C. 
J, and Krishnan, J.) Muthu Krishna Yachrn- 
dra V. Nurse. 44 Mnd 978 • 

41 M. I. J. 213 : 14 I. W. 154 ; 

69 I. C. 695 : (1921) M. W. N. 662. 


r» ?r* Garnishee proceed- 

judgment-debtor and others 
Rt^ht of pctsotis Cfititlcci to tccovct. 

Debts owing to the judgmeni-debtor and another 
are not the proper subjects of garnishee proceed¬ 
ings rnuch less debts due to the estate of a do- 

ceased person of whom the judgment-debtor is 

merely a co-beir. A garnishee order improperly 
made may be set aside and a refund ordered at 

interested in the 

krishnan, J ) Haji Abdulla 
Sahib v- Alanji Abdul Lathif Sahib. 

28 M. 1. T. 34 ; 57 I. C. 854 :12 L, W. 70 : 

39 M. L. J. 91. 


—R. 366 —of appeal—Delay 
tn—Single Judge—Power to excuse. 

A single Judge of the High Court sitting in the 
admission Court can excuse delay in presentation 
of an appeal from the Original Side of the High 
Court. (White, C. J.) Ruthna Gramany v. 
N. VeERABADRA aiyar. 25 M L. J. 281 : 

211. C. 96 : (1913) M. W. N 761. 


Appx. II, Nos. 35 and 36 —Conten tious 
probate suit—Decision on — Appeal — Court-fee, 
The decision of a Judge sitting on the Original 
Side in a contentious probate suit is a final judg¬ 
ment and a memorandum of appeal from it falls 
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MADRAS H. C. RULES OF PRACTICE (Original 
Side), Appx. II 

under Serial No. 35 of Appendix ” 

nal Side Rules and not under Serial 

^Schwabe. C. J ) Perumal C«ettv 

SAMY CHETTV. 46 592 : 44 M L - • 

17 L. W. 238 : 32 M I- T. (H. n.) 17^ 
(1923) M. W. N. 160 ; 1923 Mad- 362. 

_App. IX. Art. 36 — n^cisiort o/ Judge on 


guardianship petition—Appeal—Court-fee pay 

^^Under Arts, 35 and 36 of Appendix II of the 
Madras Original Side Rules an appeal against a 
final judgment should be taxed with a fee of 
Rs 150 and an appeal against an interlocutory 

judgment or an order whether 
final should be (axed with a fee of Rs. 200. 
iCoutts-Trolfer. 7.1 Ishaik v. Mahomed 
' 18 L W 210 ; 43 M L. J. 436 : 45 M, 849 

(1922; M. W. N, 5«1 
1922 M. 421. 

MADRAS HINDU TRANSFERS AND BEQUESTS 
act (I OF 1914). 

__ylf/ ultra V res— Succession Act, Ss. 101. 

lll-iVfl;or*7y S. 3-IPri/ executed by a 

Hindu in Madras Toion. 

A Will by a Hindu in Madras Town ran thus: 

—'The residuary trust funds are vesied in the 

trustees to apportion into as many equal parts as 

there are daughters of mine living at my death 

or who having predeceased have left an issue sur¬ 
viving and to pay the shares to the daughters lor 
their life and after their demise to hold them in 
trust for their children who shall attain twenty- 
one years. If any daughter die without issue, 
her share should go to others or their issues as 
tenants-in-common in equal shares per stripes^ 
etc. ’ The will was opposed on the ground 
that the previsions were opposed to Hindu Law 
in spite of Act 1 of 1914, and that the Act 1 of 
1914 was ultr^ vtfcs so far as it applied to tne 
town of Madras as the rules of Hindu Law as to 
succession and inheritance were made applicable 
lo the town by Supreme Court Charter which 
could only be modified by Legislative authority 
of the Governor General in Council. Held that 
the Will intringed the rules of Hindu Law as to 
gift to unborn persons and was ineffective as re¬ 
gards all the beneficiaries boro alter the death of 
the testator, that it contravened S. 101 of the 
Succession Act, that S. 3 of the Majority Act docs 
not re-enact a fresh age of majority for S. 101, 
that there was an intention to confer absolute 
estate upon daughters and that Act I of 1914 so 
far as it purported to affect the Presidency Town 
of Madras, was ultra vires. (Wallis, C. J. and 
Ramesam 7.) Soundararajan v. Natarajan. 

44 Mad. 446 : 40 H. L. J. 354 : 
29 M. L. T. 210 : 13 L. W. 662 : 
62 I. C. 987 : (1921) M. W. N. 210 . 

_B. 2—“ At a time^.dale "—Construction 

'^^The expression “ at a time which is subsequent 
to such date ” in S. 2, Cl. (2) of the Act docs not 
refer to any fixed period and if the final vesting is 
to take place after the passing of the Act, the Act 
would validate such disposition. (Seshagiri 
Aiyar and Phillips, JJ.) Shanmuga DevaR v. 
ShaNmuga Devar. 3^ I C. 203. 


MADRAS IRRIGATION CESS ACT (VII OF 1865), 

SI. „ 

MADRAS IMPARTIBLE ESTATES ACT (II OF 
19041. 

_S 4— Interpretation—Effect of. 

The Act is intended to be preventive of trans¬ 
fers of impartible property and is founded on 
public po icy. A mortgage created on an in^par- 
tible estate without necessity cannot be validated 
by the n.ortgagors or others confessing judgment 
in a case, for the policy of the Act cannot be 
defeated by a consent decree. Consequently it 
is open to the sons of the mortgagor to object to 
a final decree in the suit being passed. [A^aur 
Rahim and Oldfield, 77.) Kamachakdra SuRU 

V \KELA VENKATALAKSHMI N^iRaYANA. 

37 M. L. J. 65 : 50 T. C. 677 : 
(1919) M. W. N. 332. 

MADRAS INAMS ACT (VIII OF 1869). 

Title deeds granted by Jnam Comtnis- 


sioncr—Grant. Construction. 

Title-deeds issued by the Inatn Commissioner 
does not vest in the inamdar a subject matter not 
already belonging to him. The fact that the 
Madras Gnvernmeni at one time disdaimed the 
mineral rights in enfranchised inam lands does 
not preclude the Secretary of State from claim¬ 
ing those rights, (Sir Lawrence Jenkins.) Secre¬ 
tary OF State v. Srinivasa Chariar. 

44 Mad. 421 : 48 I. A 56 
29 M L. T 181 : 19 A. L. J 201 
25 C. W N. 818 33 C. L J. 280 
13 I W B92 : 3 U. P. L R. IP C.) 43 
60 1. C. 230 : «1921) M W. N. Ill 

40 M. L. J 262 (P. C.). 

[On Appeal from 39 I. C. 337 : 40 Mad. 268.] 
Inatn title deeds—If confer title. 


Inam title deeds do not corner title if none such 
existed before. (S pencer and Rattiesatn. 77.) Taui- 

KONDA LaKSHMINARASIMHAM V. VENKATARATNA- 

yama. 30 M. L. 1. 334 (ri. C.) 

- Inam — Enfranchisement — Effect —J3»r'- 

den of proof. 

An inam title-deed, whether issued before or 
after the Act, will not affect the interest of any 
person other than the inam-holder named in it. 
The issue of the inam title-deed, at most imposes . 
on the persons claiming against the inam holder 
the burden of proving their title against him. 
Enfranchisement neither grants nor creates a 
fresh title but only confirms the existing one freed 
from the duty of service. (Aylingand Oldfield, 
77) PoLAKi Latchmana Naidu V. Dola Ged- 
DANNA Naidu. 24 I. C. 377 ; 1 L. W. 329^ 

[Also (1921) M.W.N. Ill : 40 M. 1. J. 262.] (P C) 

MADRAS IRRIGATION CESS ACT (VII OF 1665.) 

-8 1— Scope of — preamble. 

S. 1 of the Act makes operative provisions some¬ 
what in excess of the apparent ambit of the 
preamble. If so, the section must govern. 44 1, 
A. 166, Ref. Where the Crown takes an estate on 
forfeiture for rebellion it takes it tantum et talc 
as it stood in the subject against whom the 
forfeiture is exercised ; it lakes it subject to all 
existing easements For more than a erntury the 
lands of a village belonging to the respondent 
Zemindar were being irrigated by water 
flowing through an artificial channel passing 
through the estate of a nighbouring Zemindar 
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and no pecuniary return was made therefor The 
latter e&taie was forfeited to the Crown in 1X33 
and the same state of affairs continued till 1907 
when the G ivcrnment imposed water cess on the 
respondent Zemindar that there was to 

be interred from these circumstances an •engage¬ 
ment with the Government within the meaning of 
the proviso to S. 1 of the Madras Inigafon Cess 
Act and that the respondent was therefore not 
liable to pay cess. {Lord Shaw.) Secretary of 
State v. Maharaja of Bobbih. 46 I A. 302 • 
^ ^ (1919) M. W. N. 775 : 18 A. L. J 1 ’ 

11 L. W. 204 : 2 U. P L. K. P. C. 33 : 54 1. C. 154 ■ 
24 C. W. N. 446 : 37 M. L. J. 724 (P. c.) 

[On appeal from 19 M, L. T. 6 : 3 L W 119 

321. C. 279 : 30 M. L. J. 163.] 


iustiBed by the sanads in taking. {Lord Parker 
of Waddiugton.) K4NDUKUHRI Balasurya 
i RASAD Kao V Secretary of State. 

40 Mad. 886 : 44 I. A. 166 : 22 M L. T 76 
15 A. L. J. 697 : 21 C. W. N. 1089 
tl9l7) M. W. N. 536: 19 Bom. L E, 751 
6 L. W 340 : 2 Pat. L W 9fin - 
41 I. C. 98 :26 C L. J. 290 ; 33 M. L. J. 144 (P C.). 

[Roversing on appeal 8 I. C 67 : 34 Mad, 295.1 


-S, iscope of ^ Preamble , 

% 

The enacting portion of S 1 of Madras Act VII 
of I860 IS wider than the preamble and the Gover¬ 
nment might in a case coming under ihe section 
levy a cess though it had not incurred any 
expense in the repairs or construction of the irri 
gation channels. The expression ‘Tiver belofiing 

to the Government’'in an English statute would 

connote a Govt, ownership ot tne bed or banks 
oi ihe river. But the law of th» Madras Presi¬ 
dency differs in some respects from the English 
Law aiid it is quite possible that tne former recog¬ 
nises | some proprietary right on the part of 
Government, in the water flowing in rivers and 
streams apart from the right to the bed. On a 

claim by the Government under Madras Act VII 

of 1865 amended by Act V of iqOO to levy water 
'Cesson perraanenily settled lands both Zerait, 
and luam within iheZemindari limits in so far as 
the user of water fur irrigation exceeded the user 

at the lime of the permanent seitiement whetner 
m respect ot toe area irrigated or in respect of a 
.aoubie crop on the mamul lands. Held, assuming 

original source of 
pp y belonged to the Government (1) that the 

ihezdmindar was in 
fn < Goveruraeni within the pro- 

Iffec of ihe^nV (2) that the 

issued settlement and the sanads 

vestinthc thcii existing 
cuannels in the Zemindars m whose 
estate they were situate; (3) that under the sanads 

the zemindars in Whose estate the sluices of the 

channels were situate acquired the right to take 
from the iiver for irrigation an amount of water 
limited only by the seize of the channels and 
s.uices as they then stood but not limited by the 

^hat once the water 
^irthfo ■ ^ channels, the Government had no 

rights in respect of the same as owners of lands 
irrigated thereby : (5) that the rights of owners 
^nterse in the water flowing in the channels, were 
analogous to those of riparian proprietors in a 
natural stream ; and 16) that the object of the 
permanent settlement and the sanads thereunder 
being to extend ihe cultivation in the zemindaris 
with the help of the irrigation sources conveyed 
'by the sanads the zemindar was not liable to pay 
the cess merely because more lands were cultivat¬ 
ed or more crops were raised with the use of 
'Water but only if he took more water than he was 


« , ^ /?iver belonging io Government — 

Ownershtp-^Madras Land Encroachment Act 

HI »f 19U5, 6. 2—Scope and effect of. 

If the Govt, is not the owner of ihe bed and the 
banks of a river at the place where water is taken 
by aZemindariryottheriver in question could 
not be said to be a river belonging to the Govt. 

fm he purpose of Act VII of 1865 and the Govt 
could not levy the cess. The effeci and scope of 

Land Encroachment Act III 
of 1905 cons^idered. 34 M. 295, Diss.^Abdur Rahim. 

Trntit Aiyar and Coutts 

1 oitef. JJ .) ^Chinnappa Chetty v. The 

Secretary of State for India. 

42 Mad. 239 : 25 M. I. T. 121 • 
(1919) M. W. N. 120 : 49 I. C. 673 • 
9 L. W. 289 : 36 M. L. J. 124 (F. B j 


Ri0ht.fr cess— Riparian rights— 

Right of Government-Exemption-Engagement. 

Lauds Which are not on the banks of natural 
tre .m, tf. g, , which are more than hall a mile 
distant from ir, are not riparian lands. A person 
who IS not a riparian owner is liable to pay water 
cess to the Government for imgaiing his lands 
with water of a stream or river. The Government 
have DO right to levy assessment under the Act 
from a person exercising riparian rights whether 
the bed of the stream whose water is used by an 
inamdar or zemindar to irrigate his riparian lands 
bordering on a natural stream beloogs wholly to 
the Government or partly to the Government and 
partly to the inamdar or wholly to the inamdar 
and the zemindar. Per Phillips. /.-Where lands 
were at the time of the mam settlement, irrigated 
by a tank and wells unconnected with a river and 
irrigation sources were taken into account for the 

purposes of eniranchisement and there 'was no 

agreement between the owner of the land and the 
inam Commissioner for freedom from water tax, 
the owner cannot claim the use of the river by 
virtue of an implied agreement but is liable for 

33M.L.j 144 ; 40 Mad. 
880, Ket. {Sadastva Aiyar and Phillips. JJ.) 
Emaxi Lakshminarasu V. Secretary of State 
FOR India. 23 M. L. T. 235 : 43 I. C U3 : 

7 I. W. 1 : 34 M. L. J. 223. 


■ 9- ^ Irrigation—Beneficial nature of — 

if to be declared before levy of cess. 

The Collector need not declare that irrigation 
IS beneficial before proceeding to levy cess and 
It js a judicial discretion of the Collector to de¬ 
termine whether the irrigation is benehcial or not. 

O. C. Seshagiri Aiyar and 
Phtlltps, JJ.) Secretary OF state for India 
V. Mahadev Sastrigal. 40 Mad. 68 : 

{19171 M. W, N. 376 : 21 M L. T. 337 : 
39 I. C. 193: 6 L. W, 817 : 32 M. L. J. 411. (F. B.) 
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jJADRAS IRRIGATION CESS ACT (Vil OF 1865). 

S. 1. 

-S. I—Applicability’—Inam — Levy of cess 

— Engagement. 

The Act applies to a ryotwari as well as to 
Zerniridari and inam villages. Where the inam- 
(lars of a village used the waters ot a river flow¬ 
ing threugha Zemindari village but the upper 
teaches of which fell in Govt land; Held that the 
Government was entitled to levy water-cess on the 
inamdars. The onus is on the person Claiming 
exemption from Madras Act VII of 1865 to show 
that the water is not that of the Govt, but of a 
Zemindar or inamdar. Scope ot the section dis¬ 
cussed by Sadasiva Aiyar, J. {Oldfield, Sadasiva 
Aiyar and Bakewell, 77.) SecREt.\ry of State 
V. Kanmfpalli Janakiramayva. 

2 L. W. 763 ; 18 M. L.T 277 : 

(1915) M. W. N. 671 : 30 I. C. 609 : 

29 M. L. J. 389 (F. B.) 

--S 1— Free irrigation—Claim to—Larger 

area than in Inam—Separate engagement neces¬ 
sity for. 

Where an inamdar claims to irrigate free of 
charge a larger area than that mentioned in ibe 
inam. he can be allowed to do so only when he 
has entered into any engagement other than the 
Inam tide deed, {Wallis, C. 7. and Srinivasa 
Iyengar,J.) Secretary of State v. Feuarulala 
Kamanuja Jeer Swamigal. 

30 1. C. 605 ; (1915) M. W. N. 636. 

-S. 1— Grant by Govt. — Definite Quan¬ 
tity of water — Presumplion. 

Where Govt, makes a grant of any particular 
quantity of water or of a definite fraction of a 
tank water with or without consideration, the pre¬ 
sumption is that thegrarit is free of any payment. 
{Suudara Aiyar and Sadasiva Aiyar, 77.) Ven- 
katas'jbbiah V. Secretary of State. 

30 l.C. 425 : 38 Had. 424. 

-S. 1— Engagement — Presumption—Land 

Encroachment Act HI of 1905) Rev. Recovery Aot, 
S. 59 —Payment of cess under threat of attach' 
ment—Suit to recover—-Limitation. 

The engagement referred to in the proviso to 
S. 1 of Act Vll of 1865 need not be contempo¬ 
raneous with the Inam Settlement but may be 
prior, as well as subsequent to the settlement, a 
riparian proprietor is not the owner of the water 
in the river, his right is only one of user. Where 
a right to take water is made out, though no ex¬ 
press agreement on behalf of Govt, not to levy 
any charge is proved, an engagement under Act 
VII of 18o5 will be inferred. Act 111 of 1905 has 
not taken away any right which existed at the 
time the Act was parsed and the Govt, cannot, by 
reason of that Act coupled with Act VII of 1865 
impose a cess upon those landholders, who were 
before that Act not liable to pay cess for using 
water. A suit for the refund of water cess paid 
under threat of attachment instituted more than 6 
months after the payment is barred by S. 59 Rev. 
Recovery Act (1864). {Sankaran Nair and 
Spencer, 77.) Secy, of State v. Simhadri Jaga 
pathi Raju. 39 Mad. 67 : 17 H. I. T. 29 : 

2 t. W. 31 : 26 I. C. 692 : 28 M. L. J. 61. 

-S. 1—Engagement implied^Presump- 

iion—Auicut irrigation—Right of owners of 
land to receive supply—Liability of Govt 


madras IRRIGATION CESS ACT (VII OF 1866), 

S. 1. 

Owners of lands whose supply of water had 
been cut off by the introduction oi a new anicut 
system and who took the water free from the Govt, 
witliuut entering into litigation with the Govt, for 
interfering with the old sources of supply must be 
taken to have accepted the offer ot Govt in sa- 
ti^laction of their claims and where the Govt, 
supplied water for 37 years a presumption arises 
that there was an engagement to supply water 
and the owners have a cause oi action if the 
supply IS interfered with. (S^nAaran Kair and 
Sadasivu Aiyar, 77.) Zemindar of Kapileswara- 

PURAM V. Secretary of State. 

26 I. C. 690 . 37 Mad, 355 Not«. 

-S. 1 — Engagement — Implied — Grant of 

itind —Presumption—Supply of water—Measure 
of — Inam. 

A grant of land by the Government implies an 
undertaking on its part to supply water free of 
chaige to the extent of the accumulated flow at 
th'* time of the grant, and in the absence of it the 
area irrigated will be presumed as the measure of 
the quantity of water at the time ot grant. Kassur 
means water rate. An enjoyment free of water 
cess for forty years after the grant of inam dees 
not debar Govt, from levying the cess. An inam 
title-deed is not conclusive on the question of an 
engagement to exempt the land from the cess 
and evidence aliunde is admissible to prove that 
the enjoyment contended for was either amerior 
or subsequent to inam settlement. The commis¬ 
sioner’s decision will bind tbe Government unless 
it is shown that he was not authorised to deal 
with the question (IVa/Z/s, O.C.7. and Seshagiri 
Aiyar, J.) Papa Sethumathavachakiar v. 
Secretary of State for India, 

26 I. C. 187 : 1 L. W. 941. 

-S. 1— Engagement — CJarsificaiion of 

permanent settlement—Powers of Goi»f. 

A classification of land as wet at the permanent 
settlement amounts to an engagement and the pro¬ 
prietor is exempted from water-cess for such land. 
The Govt, by their anicut system cannot cut off 
the present sources and then supply their water 
for a charge. Under S. 1, the Government can 
make rules having ihe force of law for water-cess 
rates and (heir collection only. They cannot 
decide the question of an engagement exempting 
the landholder from tax. Ii can be done by Civil 
Courts only. {Ayling and Seshagiri Aiyar^ 77.) 
Zemindari of Veqayammapeta v. Secy, of 
State. 24 I. C. 741 : 28 M L. J. 297. 

-S. 1 —Rules under R. 5 —Construction 

—Water taken through unauthorised source^" 
Penal rate—Mere use of water enough to be 
charged loith liability. 

Under the rules no distinction as to liability to 
penal water rate is drawn between a person who 
receives an augmentation of water-supply without 
his knowledge and even against his wish and one 
who has taken active steps to get the water. 
(Ayling and Tyabji, 77.) Kopalu Krishna Rao 
Garu V- Collector of Krishna. 

1 L.W. 191: 22 I. 0. 692: 26 M. L. 1. 210. 
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MADRAS IKHIGATION CESS ACT (VII OF 1865), 
1 * 


1— £*^^tiSement—Medning of. 


Ibe word engagement in S, 1 is not restri-led 
to an engagement made at the time of the perma¬ 
nent settlement but extends to an undertaking ex¬ 
press or implied at any subsequent period. 
and S^tdtrsiva Aiyar, JJ.) Kandalam Rajago- 
pala Charulu V. Secy, of State. 

38 Mad. 997 : 14 M. I. T. 454 : 

22 I. C. 107 ; (1913J M, W.N. 937. 

- S. 1 Object of‘—Engagement— Implied. 

The cess imposed under the Act was intended 
to compensate the Govt, for the use of water 
belonging to it or conserved by works construct¬ 
ed by it by empowering them to levy remuner¬ 
ation from those using the water for irrigation. 
Where such remuneration is otherwise paid by 
the landholder, that is sufficient to establish an 
engagement of the kind referred to in S. 1 proviso 

Where plff.’s right to a fourth 
snare of the water of a tank was established in a 
prior litigation against Government* he is entitled 

A 1a t * • ... cess in respect thereof. 

A legal origin could be presumed from the im¬ 
memorial use of water, (^undaru Aiyar and 
badasiva Aiyar, JJ.) Kesari Venkata Subbiah 
V. Secretary of State. 20 I. C. 804 : 

14 M. t. T. 131.* 


CESS ACT (Vri OF 1865), 

8 ^ 2 . 

dry crops. He is not therefore liable to cess. 
[Sankaran Xair and Ahdur Rahim, JJ.) SECRE¬ 
TARY OF State v. Ambalavana Pandarasanna- 

18 I. C. 294 : 37 Mad. 369 Note. 


belonging to Govt.~Land& 
irrigated by natural stream, if—Beds and banks 
belonging to Inamdar. 

I A natural stream, of which the beds and banks 
belonging to the Inamdar, is not a stream belong¬ 
ing to the Govt, and the Govt, has no right to lew 
water-cess on lands irrigated by such stream' 
Where the channels or the tanks in a village grant 
had no connection with a Govt, source of irriga¬ 
tion and are not controlled by the Govt, an inam 
grant besides poramboke includes the channels 
also. (Benson and Sundara Aiyar, JJ.) SECRE¬ 
TARY State for India v. Vekataratnamma. 

37 Mad. 364 Note ; (1912) M W. N. 771 • 

15 I. C. 594 : 23 M. L. J. 109* 


levy. 


■Ss. 1 and ^^WaUr-cess—Retrospective 


— -—S. Engagement—Proof—Long course 

of conduct. 

An agreement between a Collector and a private 
party will not bind the Government. But an 
implied engagement may be proved by the course 
of conduct followed for a long time by the officers 
ot Government and by such person. In some 
cases the Govt, is bound to regulate Govt, supply 
ot water ; an express contract is not necessary. 

77.) Katra Gadda 
^^*®*^nayya Naidu V. Secretary of 

(1913) M. W. N. 427 ; 

13 M. L. T. 466: 19 I. C. 846 : 

24 M. L. J. 678. 


Jr entitled to levy cess retros¬ 

pectively from before the dale of levy. “Arrears" 

means payments due and unpaid after the lew 

was made (Per Sankaran Xair, J.) The liability 
to pay \yater-cess does not attach the moment 
that Govt, water is used. The Govt, can impose 

2” ^ within fasli, i.e., before the crop is 
harvested and not at pleasure. (White, C. J. 
Munro and Sankaran X air, JJ.) Zemindar of 
Nuzvid V . Secretary of State. 

36 Mad. 197 : 10 M. L. T. 5 : 
(1911) 2 M. W. N, 369 : 10 I. C. 633 : 

21 M. t. J. 678. 
^\^—^i^fbility to cess—Stream or chaif 

' ^ * MM a a ^ « 


—^ .^'‘'^^&cmcnt—E.vpress or implied 

VranU^Tm?^ natural flow and 

granting other water taoc—Liability to. 

^ be express or 

implied The rules framed under the Act show 

that cess IS not leviable on water taken for 
lands which owing to the construction of the 
several anicut channels and other works con¬ 
nected therewith, were found to have lost their 

water-supply wholly or partially. 
Where Govt, intercepted the natural 0ow of water 
to a Zemindar’s tank by constructing a channel 
and granted him other water instead, freely for a 
number of years, there is a presumption of an im¬ 
plied engagement for a free supply. (Sankaran 
Natr and Sadasiva Aiyar, JJ.) Sriraja Venkata 
kangayya Appa Rao Bahadur v. Secretary of 
State. 13 M. X. T. 330 : (1913) M. W. N 417- 

19 I. C. 227 : 24 M. L. J. 680.' 

“ S. 1 — Amendment—Water-oess—Inam- 
dars^Wet crops. | 

An Inamdar is entitled to use the water of a 
stream flowing through his village to raise wet 
crops On lands on which it was customary to raise 

C D— VOL, IV 8 


net belonging to Government. 

2 arises only 
carried on at least to a sub- 
stantial extent with water from a stream or 

to Govt. 37 M. 322 ; 30 M.L.J. 

I cnntrarv a ^^P^^ssly provided to the 

2®"’!"dar or Inamdar can increase 
the cultivation without any further liability for 
payment provided he uses no more 

rliJht ?" /h”® adjacent land has 

of quantity of wet lands does not disentitle him to 

Encfnach cultivation. S. 2 of the Madras Land 

o ^ J witti unappropriated 

properties and not things. The Govt, is not 

other adjacent owner has riparian rights. The 

canadW ''’§*'‘8 depends on the 

othil ? of land of 

® riparian tights. In case of 

"Besides poramboke" in 
tinn in^ title-deed would give rise to a presump- 
tion in favour of inclusion of river beds. Even 

^ belongs to Govt, it must show 

that the Inamdar IS storing more water than he 

engagement with the 
Govt. (Abdnr Rahim and Srinivasa Iyengar, JJ.) 

Secretary of State v. Ambalavana Pandara 
SaNNADHI. 22M. X. T. 151: 

(1917) M. W. N. 729 : 42 I. C. 697 : 

33 M. X. J. 416, 
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MADRAS IRRIGATION CESS ACT (VII OF 1865), 
S. 2. 

_-S. 2 —Recovery of-—Sale— 


madras land encroachment act (III OF 

1905], S. 6. 

.S. 2 (U— water-‘Rightof Govern^ 


Title. ,, 

A sale lor arrears o( water cess payable under 

Act VII o( 1865 would convey a title to the pur¬ 
chaser free of encumbrarces. [Benson and bun’ 
dura Jyct. JJ.) Veekanan Ambalam v. KaRUI’- 

PAYA PiLLAi, 87 Mad. 49 : 19 I. C. 386 • 

24 M. L. J. 511. 

MADRAS LAND ENCROACHMENT ACT (III OF 
1905). 

_ Penal assessment lor period priot to Act 

taunot be imposed. 

Government cannoi impose, under the Acl, 
penal assessinent in respect of the period of oc¬ 
cupation before the Act came into force. {Ayliug 
and Seshagiri Aiyar, JJ.) Fowlek, J. C. 
Secretary of St.xte for India. 611. C. 862: 

13L. W. 230. 

_8. 1 —Appliiabihty—Riparian and pfe- 

existing rights. r 

The Madras band Encroachment Act (III oi 

1905) docs not affect pre-existinj' rights and does 

not supersede the rights of riparian proprietors. 

{Spencer and Krishnan, JJ.) OllappamananNa 

Nanakal Neei akantan V. Secretary of State 

FOR INDIA, 55 !• C. 770. 

S. I—Applicability—Rre-exisitng rights. 


ment—English law. , 

The law of the Madras Presidency applicable 

to rivers and streams differs in some respects 
from the English law and it is quite possible that 
the torroer law recognises some P^opnetary right 
of the Govt, in water flowing in them. M. I4i. 
Ref. {Lord Parker.) KandUKURI Balasurya 
PKASADHA Kao V. Secretary State for 
INDIA. 40 Mad. 886 : 44 I A. 166 : 

22 M. L. T. 76 : 15 A. D. J. f*97 . 
21 C. W. N.1089 : (1917) M. W. N. 536 : 
19 Bom. L. R 751 : 6 L. W. 340 : 3 Pat. 260: 

26 C.L.J. 290 ; 41 I. C. 98 : 33 M. L. J. 144 (P. C.l 
[On appeal from 8 I C. 67 : 34 Mad. 395.J 

Ss. 3, 7 and 14— Penal assessment—Col- 


S. 1 of the Act does not affect the pre-existing 
rights of grantees of land bounded by a nun- 
navigable river to the bed of the river adtnedinm 
filnm acqiiae. [Wallis, C. JOldfield, Sadasiva 
Aiyar, Spencer and BakewcH JJ.) Vasireudi 
Venkata Lakshmi Narasamma v. The Secre¬ 
tary OF State. 41 Mad. 840 : 

(1918) M. W. N. 662 : 47 1. C. 606 : 

36 M. L, J. 159. 

—S. l—Ritcrs — Walcrs of—Vested in 


(iovt. 

Waters in rivers are presumably vested in Govt. 
[Benson, Sundarti Iyer and A/i7/cr. JJ.) In re 
Chokkalinoa.m Pii.lay. 13 Cr. L. J. 131 : 

11 M. L. T. 162 : 13 I. C. 819 : 

(1912) M. W. N. 119. 

S, 2—Applicabiliiy-‘Streams in Malabar, 


Per Sankaran Nair, J. [Sadasiva Iyer dissent- 
ing.) The presumption in S. 2 of the Act does 
not apply to beds of streams in Malabar which 
are private property. [Sankaran Nair and Sada- 
Siva Aiyar, JJ.) MUKKASsa Nair Vketil v. 
Secretary of State. 1 L W. 307 : 

15 M. I. T. 247 : (1914) M. W. N. 521 ; 

24 I. C. 547 : 26 M. L. J. 386. 


iJ 


S. 2—Scope and effect of. 


S. 2 was not intended to confiscate existing 
private rights. Nor does it confer on the Govt a 
special right of property in the water of a natural 
stream, different in its nature from what the law 
recognises as incidental to private proprietorship. 
Cases reviewed. [Abdur Rahim, Aylitig. Oldfield, 
Sadasiva Aiyar and Contis Trotter, JJ.) Chinnap- 
PAN Chbtty V. Secretary of State for India. 

42 Mad. 239 : 25 M. L. T. 121 : 

(1919) M. W. N. 120 : 9 li. W. 289 : 

49 I. C. 673 : 36 M. L. J. 124 (F. B.). 

[Also421.C. 697 ; 33 M, L. J. 416.] 


/cc^oii o/—Sio7 for declaration of title—Limii- 
alion—"Levied'* in S. 14, meaning of. 

The word“ levied*’ in S. 14 of the Act means 
“collected’’ and the period oi limitation in S. 14 
must be calculated (rom the dale when the assess¬ 
ment or penalty is actually collected and not 
when it is merely imposed. 39 Mad. 727 ; 30 M.L. 

J. 255, Kef. [Coutts'Trottcr and Knmarasivamy 
Sastri, JJ.) Aiylam Kesava Chetty v. The 
Secretary of State for India. 

42 Mad 451 : 61 I. C. 46 : 36 M. L. J. 222. 

-^S. 3— Penal assessment — Pathway — 

Obstruction. 

The Govt have no right to levy penal assessment 
on an owner of land who obstructs a pathway over 
the landito which the public have acquired a right 
by user. (Beuson and Sundara Aiyar, JJ.) Al.\- 
UDiN Saheb V. The Secretary of St.ate for 
1ndi.\. 45 I. C. 30 : 6 L Vf, 436. 

-“S. S—Penal assessment— Secretary of 

State—Communal land. 

No penal assessment can be levied by the Secy, 
of State unless the land is communal land. [Miller 
and Abdur Rahim, JJ.) Ayyaparaju v. Secre¬ 
tary OF State. 25 I. C. 894 : 37 Mad. 298. 

- Sb. 6, 6 and l~Notice—lf givt’S rise to a 

causes of action. 

Mere notice under S, 7 of the Act to show 
cause docs not give rise to a cause of action for 
a suit. Where penal assessment is levied, a suit 
brought for declaration of title to the disputed 
land is governed by the six months* limitation 
prescribed by S. 14 commencing from the date of 
the levy ol the penal assessment {Wallis, C. J., 
Abdur Kaltim and Seshagiri Aiyar, JJ,) 
Secretary of State for India v. Ilukkah 
Assan. 39 Mad. 737 : 19 M. L. T. 16T : 

(1916) 1 M. W. N. 167: 3 L. W. 238 : 82 I. C. 766: 

SO M L, J, 256. 

■Sb. 5 and 14 —iVofice to quit by Govt.— 
Declaratory suit — Limitation. 

Where the plff. brought a suit for declaration of 
title 6 months alter the levy of penal assessment 
and service of notice to quit, the suit was barred 
by S. 14 of the Madra? Land Encroachment Act 
as the penalty and service of notice were proceed¬ 
ings under the Act. [Sankaran Nair and Bakewell 
JJ,) DevAGUPTA BhaSKURUDHU 7K Panarathi 
SubdakayadU. 38 Mad. 674 : 14 H. L. T. 672 : 
(1914) M. W.N.d8; 21 I. C 840 : 36 H. L. J, 60. 
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MADRAS LAND ENCROACHMENT ACT (III OF 
1905), S. 6 . 


‘Ss, 6 , 7 and 14 —Notice claiming Huai 
assessment ~ Subsequent notice of eviction — 
Lause of action — Limitation. 

A suit under S. 14 of Madras Act (III of 1905) 
lor an injunction restraining the Govt, from in- 
lenering with plfl.’s possession and enjoyment of 
land from which it is sought to evict him can be 
brought within six months of the notice of the 
eviction. Per Sadasiva Aiyar, /.~a suit for decla¬ 
ration of title must be brought within six months 
from the date when the piff.'s title is first defini 
tely and finally denied to his knowledge, e. g., by 
the actual levy of penal assessment. Per Spencer, /. 

A notice of eviction under the Act may properly 

be treated as a fresh cause of action for a decla¬ 
ration of title. The prayer fora declaration is 

incidental to the prayer for an injunction as the 
pin. s right to obtain an injunction could not be 
determined without first determining and com- 

on the question of title. 
and Spencer, JJ,) Sultan Mohi- 
DEEN Sahib v. The Secretary of State for 

INDIA. (1919) M. W. N, 686 : 25 M. L. T. 227 : 
49 I. C. 404: 9 L. W. 265 : 37 M. L. J. 213. 


Assessment act 

V . Hussain Sherifi' Sahib, 16 L w iq7. 

(1922) M. W. N. 330 : 31 M, L. T. 49 (H. C.) ■ 

1922 Mad,* 232. 


———S. l^~Person aggrieved - Eviction- 
Suit for possession^Ltmitation, 

S. 14 of the Act substitutes a period of six 
months for the periods provided in the Limit- 

ation Act for suits coming vvithin the purview of 
the first part of the section. A landlord whose 
tenant is evicted in proceedings under the Act 
IS an aggrieved person who must sue within six 
months after the eviction. Recovery of possession 
IS one of the ways of redress for a wrongful 
eviction and S. 14 applies to the suit. Though a 
man may not be a party to the proceedtngs 
resulting m the order of eviction he may be 
aggrieved by the actual eviction. [Spencer and 
Ktishnan, JJ.) Secretary of State v. Sami 
Chettiak. 8 L. W. 432: (1918) M W N 676- 
49 I. C. 130 : 24 M L. T. 358 : 35 M. L i. 41o' 


of. 


^Sa. 6 and n—Eviction by Collector- 
Notice OT~Cause of action—Limitation. 

Though a notice under S, 7 of the Madras 
l^and Encroachment Act does not give a cause of 
action, a notice under S. 6 gives rise to a cause 
under S,14 of the Act. 39 Mad. 727 Dist. 

ic injunction under S. 54 

Relief Act. Where an appeal was 
hied before the Collectoi against the Sub-Collec- 
lorjs order directing notice under S. 6 and the 

Sir ' appeal, time runs from the 

# 1 / 1 , r/v order. {Spencer and Krish- 

7, Secretary of State for India 

i'* Ramanujam Chetty. 

49 I, C. 364: (1919) M. W. N. 21. 


Sa, 6 and 14—Eviction by Collector— 
Suit to recover land-Limitation, 

ric^*f t/? gives an aggrieved party a 

DfnrPPHi respect of unlawful 

fight to property or for 
bl th^p occupant of land evicted 

® Act can sue to 

petiod of limitation 
applicable IS the shorter period provided by the 

Trof/cr andSeshagiri Aiyar, JJ) 
Gangamma Naidu V. Secretary of State 
FOR India. 3 315. 33 j q 335. 

(1916) 2 M. W. N. 82. 


-S. 14—“Pdrsu« aggrieved-' — Meaning 

S. 14 the cause of action arises on the 

date of the levy of penalty or assessment or for- 
^iture or eviction. A mere notice given by the 
Govt, preliminary to the exercise of the powers 
under the Act is not a proceeding by which a 
person IS ‘aggrieved’ and is not a grievance and 
cannot be taken as the starting point of limitation. 

^ of possession for a 

period should find that the subsequent holder 
was in the possession before that period also 
(Sadasiva Iyer and Ayling^ JJ.) Narayan Pillai* 
V. Secretary of State. 12 M l T ififi- 

(1912) M. W. N. 703 : 18 I. C. 257 : 2 M.* L. J.’ 162 ! 

MADRAS LAND REVENUE ASSESSMENT APT 
(I OF 1876). 

^ and Q—Alienation—Acquisition by 
prescription—Application for separate registry 
—Aggriexed party—Remedy of. 

Acquisitions by prescriptions are not excluded 
from the description “alienated by sale or other¬ 
wise' in the preamble of the Madras Land 
Revenue Assessment AcM876. Notwithstanding 
the absence of concurrence of both alienor and 

separate registra¬ 
tion and assessmenfi the aggrieved party^s remedy 

is only by a suit under S. 6 of the Act. [Oldfield 

and Krtshnan, JJ.) Pusarla Peda Brahmaj v 

Krishnamachariar. 65 I. C. 703- 11 L W 389* 


““ ^ 14—Suit for recovery of penal assess^ 

meni—Cause of action — Bar, 

The cause of action for the recovery of a penal 
assessment alleged to be wrongly levied arises, 

fhA Expln. of Madras Act III of 1905, on 

ine date on which such assessment or penalty is 
levied. Consequently the omission to object to 
the penal assessment in a previous fasli does not 
bar a Suit for the recovery of penal assessment 
levied in a subsequent fasli. 25 M. L. T. 227; 1914 
M. W. N. 197 Ref. {Oldfield and Venkatasubba 
Rao^Jj.) The Secretary of State for India 


—Sb. 2 and G—Permanently-seitled estate. 
—Suit for separate registiy—Refusal—Grounds 

for. 

Lands in a permanently-settled estate had been 

Zemindar to the predecessor 
in title of the defendants on a small kattubadi and 
subsequently even the kattubadi was remiited for 

,, f Ihe refusal of 

the Collector to order separate registry, instituted 
a suit against defendants for the said relief. The 
Court below dismissed the suit holding that the 
effect of the apportionment would be to impose 
a new burden on the defendants not imposed by 
the original grantor. Held, on appeal, that the 
circumstance relied on was no ground for refus- 
ing relief to the plaintiff. If there was any under- 
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madras land revenue assessment act 

(I OF 1876). S. 8. 

standing that the grantor should himself pay the 
assessment imp'^sed on lands alter separa c 
registration that would be a matter of contract 
between the grantor and the grantee and by pay¬ 
ing the assessment the grantee would be able to 
recover the amount from the grantor. {Krishniin 
and Rumcsaw, J f .) Ski Kaj^h ini;(»anti Raja- 
GOPALA Kao Bahadur v. Cmklikani Venkata 
SURYA Kao GakU. 44 M. L. J. 64 : 

17 L. W. 6: lfl23 Wad. 368. 

S. 8 — Regulcition XV of. 1S02— Afpli' 


cability—Transfer by Zemindar. 

The regulation does not afiect the validity ol 
transfers by but only saves the right 

of Govt A permanent lease of a zemtndan is 
not a transfer of proprietary rights within S. 8 of 
the regulation A permanent grant at a favour¬ 
able rent of the nature of kattubadi is not a trans¬ 
fer of ownership and the lands of the grantees 
cannot be separately registered aoclassessed under 

the Land Revenue Assessment Act. {IVallts, C. 

J. and Kumaraswami Sasiri, J.) Rajah of 
ViZIANAGAKAM V. CoLi.ECTOK OF VI/AGATATAM. 

38 Mad. 1128: 1 L. W. 635 ; (1914) M. W. N. 610 : 

25 I. C, 780: 27 M, L. J. 278. 

madras local BOARDS ACT (V OF 1884). 

_ Rules ousting jurisdiction of Civil Courts 

arc ultra vires—Hlection to Taluq Board Sttit to 

declare elecUon invalid. 

Per Sadasiva Iyct\ J. [Spencer, J.. contra) - 
The Governor in Council has no power under 
the Act to make rules ousting the jurisdiction of 
Civil Courts in the matter of inquiring into the 
validity of elections and relegating those matters 
to a special tribunal. A person residing and 
owning property within (he area of a Taluq 
Board has a substantial interest, sufficient to give 
him a right to sue for a declaration that the elec¬ 
tion of a member of tlie Board is invalid. 
[Sadasiva Iyer and Spencer, JJ.) Lakshmi- 
NARASIMHA V. RaMALINGAM PiLLAl. 

12 L. W. 202 : (1920) M. W. N. 519 : 
66 I. C. 246 ; 28 M, L. T. 205 : 39 M. L. J. 319. 


MADRAS LOCAL BOARDS ACT (V OF 1884), S. 73. 

based on the ground that there was no valid elec¬ 
toral register. Sadasiva Aiyar, J. [Spencer^ 
contra,) Under Ss. 16 and 144 of the Local 
Boards Act. the Governor-in-Council b^s no 
power to make rules ousting jurisdiction of Civil 
Courts in the matter of enquiry and validity of 
elections. The supersession of old rules by new 
ones do not have the effect of superseding the old 
electoral Tegis»er or of invalidating acts do ne 
under the old rules. [Sadasiva Aiyar and Spen- 
cer, JJ.) Lakshminakasimha Somayajiyar v. 
Ramalisgam Pillai. 39 M. L. J. 319 : 

12 L. W. 202 ; 28 M. L. T. 205 : 
59 I. C. 245 ; (1920) M. W. N. 510. 

-- 8. bl—Trust propel lies—Suit for reco¬ 
very of—Bocal hody~“Boiifd of Revenue. 

The local body to which the powers of the 
Board of Revenue are transferred under S. 51 of 
the Madras Local Boards Act 1884. is invested 
with the rights of management as well as super¬ 
intendence and that the former include the right 
to sue for the recovery of trust property- [Ayliug 
and TyabjiJJA Bhimavakapu Bucin Rrddi re 
President. Taluk Board, Guntur. 

27 I. C. 1001 : 27 M. L. J. 284, 


■Road cess—Right of landlord. 


The landlord, even in the absence of a provision 
in the lease, is entitled to recover half the road 
cess from tenants under Mad, Act V of 1884. 
[Spencer and Kumaraswunii Saslri, JJ.) 
Mailthi Hengsu V. Soma. 29 M. L. J. 452 : 

30 I. C. 484 : (1916) M. W. N. 639. 

-Ss. 18, 144 and 162 —Election of member 


-Si, 59 and 76—Arrears oj tax—Mode of 

recovery—Mdnis Revenue Recovery Act, Ss. 32 
and 42. 

Ss. 3 (10), 04 (2), 60 and 73 of the Local Boards 
Act make the inamdar liable for the road cess 
and not the tenant. The procedure laid down 
for sales under this Act is the same as that under 
the Revenue Recovery Act by viitue of S 76 of 
the Local Boards Act. But the provisions of the 
Revenue Recovery Act (Ns. 32 and 42) that a sale 
for arrears of land revenue frees the land from 
all encumbrances and frc'm all favourable rented 
leases, do not apply to a sale under the Local 
Boards Act. [Miller and Sadasiva Atyar, JJ.) 
Muthuswamikr V. Sree Methamitih Samiek 
Aveugal. 38 Mad, 356 : 13 M. L. T. 498 : 

(1913) M.W.N. 681 : 19 I. C. 694 : 25 M. L. J. 393. 

Ss. 60, 73 and 76—Siimw/nry procedure — 


When justified—Recovery of cess. 

i'hc summary procedure under S. 76 can only 
be resorted to, after the issue of a notification 
under S. 73 of the Act fixing the date from which 
the cess should be paid The issue of general 
noiification making certain lands liable to ccss 
does not justify such a procedure. [Abdur Rahini 
and Odgers, JJ.) Secretary of State ?•. Nara¬ 
yanan Ghrttiar. 40 M.L.J. Ill r IS L. W. 19B i 


—Right to declaration of invalidity of—Jurisdic¬ 
tion of Civil Courts—Enactment of new rules — 

Ejfect of. 

A person owning properties and residing 
within the administration area of a Taluq Board 
has sufficient interest to entitle him to sue for a 
declaration of the invalidity of an election of a 
member to that Board. The granting of such a 
declaration however is entirely in the discretion 
of the court and the piff. cannot claim as of right. 
The rules framed by the Governor-in Council 
under the Local Boards Act, dated 6ih June 1917, 
have the effect of excluding the jurisdiction ol 
Civil Courts to entertain objections to the validity 
of elections even when those objections were 


62 I. C. 251 : (1921) M. W, M. 85. 

•-S. 73— Land-cess—Landlord and tenant 

—Liability to pay — Limitation. 

A landlord is primarily liable to (he Govt, for 
the cess under S. 73 and a tenant is liable only to 
the landlord if and when he has actually paid the 
cess. A suit by the landlord to recover cess 
from the tenant is governed by Ait. 120. [Oldfield 
and Sadasiva lycr, JJ.) Kajeswaka Muthura- 
maliN(;a V MAUALiNiJA Raju. 

9 L. W. 287 :62 1. C. 468 : (19X9) M. W. N. 366. 

-8. 73— I.iind-cess—Mortgiigee with 

ses^sion —Payment of ccss by tenants. 
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MADRAS LOCAL BOARDS ACT (V OF 1884), 8. 73. 

A mortgagee with possession is an intermediate 
landholder within S. 73 of the Local Boards Act. 
The tenants right to pay the cess to him, recog¬ 
nised in that section cannot be abrogated by a 
contract to which they were not parties. The 
question whether the intermediate landholder is 
bound to reimburse the landlord or not is imma¬ 
terial {Oldfield and Tyabfi, JJ.) Puchakayala 
Jagannayakalu V. The Manager of Nandigam 
Estate. 39 Mad. 269: (1914) M. W. N. 939 : 

27 I. C. 122 : 28 M. L. J. 164. 


MADRAS LOCAL BOARDS ACT (XIV OF 1920), 
S, 10. * 

came into force ; the grant ot license being 
annual, the Taluk Board can demand a fee every 

Taluk 

Board. Kovilp.atti z;. Janakiammal. 

(1916j 2 M, W. N, 253 ; 36 I. C. 384 : 4 L. W. 336. 


S. 73— Land'cess — Landlord's shtfre. 

Under S. 73 of the Act a landlord can claim 
only half ot the land-cess and therefore a provi¬ 
sion to pay full cess cannot be inserted in the 
pattah. {Sadasiva Iyer and Sesha^iri lyer^JJ.) 
Veddadijagannadha Bhupathi V , Paddala 
Appalaswami. 28 M. L. J. 75 : 23 I. C. 576 : 

(1914) M, W. N. 426. 

- S. 95 (ii)— Planting of trees — Damages — 

Public body — Liability. 

Whore a Taluk Board in the discharge of its 
statutory obligation to plant and preserve trees on 
public roads planted trees which owing to their 
shade caused damages to the fields of the plff. 
adjoining the road. Held, the plff. cannot sue 
the Board for injunction or damages. The 
damage is one impliedly authorised by the statute. 
A public body is not liable for mere non-feasance 
in the absence of negligence or carelessness in 
the discharge of their duties. {Seshagtri Iyer and 
Phillips, U,) Khishnamurthi Aiyar v. Taluk 
Board of Mayavaram. 42 Mad. 331 : 

9 L. W. 353 ; 50 I. C. 809 : 36 M. L. J. 372. 

S. 98 (1) and { 2 )— Construction of — 


D W^Nr^otiable instrument — 

Pow6r of Bo.,rd to issuc-Lodgini money with 
tteasury—Issue of cheque-Treasury if a banker. 

Govt. Treasury which receives money from 
the Dt. Board and respecis orders issued to it for 
payment is not a hank and a cheque cannot be 
issued on it Though the Locai Boards Act does 
not expressly authorise the drawing and issuing 
ot negotiable instruments by tlie Boards, Ss. 144 to 
147 ot the Act and R. 549 of ihe Local Fund Code 

and the Form at page 379 of the Code impliedly 

authorise the Board to make, endorse, or accept 
negotiable instruments. {Oldfield and Seshagiri 
Atyar JJ.) RA.NGAsw.aMy Pillai n. SankaraliN- 
GAM lYhR 43 Mad. 816: (1920) M. W. N. 428 • 
12 L. W, 367: 58 I. C. 893 : 39 M. L. J. 377 ' 


c ICT wrongful conversion of trees. 

b. 162 (c) does r.ot provide for punishment for 
the wrongful conversion of trees felled with the 

Ghairman on the public road. 
{Wallis. J.) Emperor v. Adam Khan. 

12 Cr. L. J. 281 : 10 I. C. 577 : 9 M. L. T, 458. 


Section. 

The words “ other person duly authorised as 
aforesaid” in S. 98 (2) do not refer Only to “some 
person duly authorised by him in that behalf” in 
S. 98 (1), There must be separate authorisation 
under each clause of the section. The words “as 
aforesaid” in S. 98 (2) mean “ bv him in that be¬ 
half'* in S. 98 (1). {Phillips and Napier, JJ.) 
Public Prosecutor v. Sankaralinga Moopan. 

42 Mad. 787 : 20 Cr. L. J. 396 : 87 M. L. J. 92 : 

60 I. C. 1003 : 10 L. W. 345. 

S, 100— Orders under — Civil Court — 


When can interfere, 

A Civil Court cannot interfere with a decision 
arrived at upon evidence, by a Taluk Board pur¬ 
porting to act under S. 100 of the Act, unless the 
Board uses its powers for any indirect purpose 
or exercises its powers in a capricious, wanton, 
arbitrary or unreasonable manner. {Abdur Rahim 
and Oldfield, JJ.) Taluk Board, Bandar v. 
Yarlagadda Mallikarjuna Prasada Naidu. 

44 Mad. 156 : 12 L. W. 585 : 

(1920) M. W. N 748 : 28 M. L. T. 440 : 

61 I. C. 497 : 40 M. L. J. 91. 

—-S. 117-B— Markets — License, grant of, 

for continuing new private market — Pee, levy of, 
every year—Legality, 

The section deals with markets in existence 
when the Act came into force and those opened 
afterwards. Sub.-Cl. 1 read with Cls. 3 and 5 of 
S. 117-E authorises the levy of fees for the con¬ 
tinuance of new private markets after the Act 


S. 162-B {2)~-Prosecntion under—Main 
question. i’i***n 

In a prosecution under S. 162-B (2) the material 
question is whether the erection is on a S 

Chandra MuDLiAH 

Emperor. (19H, ^ ^ ^ .* 

9 I. C. 329 : 12 Cr. L. J. 63 ; 9 M. L. T. 219. 

MADRAS LOCAL BOARDS ACT (XIV OF 1.9201 
- ;—S. IQ-Creation of Taluq Board with 

appointed— 

Llection of President—Vulidity. 

When the Local Boards Act, 1920, came into 

force jt was decided to bifurcate the eLtine 
Ta and to provide f 

of the Act which requires that there should be a 
Taluq Board constituted for each Talim tht> 

Governrnent having the power under S% to 

be a'^TalL“°'"" District to 

ual Taluq Board for the^ Revenue 

Taluq of Negapatam (and another foi Nannilam) 

arv'^noUfipir bifurcation the necTi-’ 

fesolfed thl * Tan ore 

be twe^nt!^ Taluq Board to 

aDDOintPH^io ® Government by notiBcation 
Board Persons to be members of the Taluq 

haT noV ^ twentieth member 

elected a apPO>nted. the nineteen members 

elected a President on the 21bt August 1922 The 

onh/the election 
ihPr/ P^sident was invalid for the reason that 

r I? '"^‘"bers in the re-constituted 

laluq Board of Negapalam at the time of elec¬ 
tion, held, in revision that the High Court has 
power to revise the order of the Subordinate 

Judge notwithstanding that K. 12 . cl. 3 of the 

rules to the conduct of enquiries and the decision 
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MADBA8 LOCAL BOARDS ACT (XIV OF 1920). 

S. 55. 

of disputes relating to election declared to be 
final. 44 M. L. J. 1 followed. 16 L W. 8p 
dissented from : heid, also that the order of the 
Subordinate Judge was erroneous. It tg the Local 
Boards Act and the notifications of Government 
that constitute the Taluq Board and not 
the appointment of members. U is not 
necessary that every seat should be filled at the 
first constitution of the Board in order to make it 
a legally constituted body. Although there is a 
vacancy among its members a corporation is not 
incompetent to do its business. {Spencer and 
Vankatasnhha Rao. JJJ) Venkatarama Aivar 
V. JANAB Hamid Sultan Maracayar. 

32 M. L. T. (H. C.) 114 : 17 L. W. 656 : 

(1923) M.W.N. 78 : 44 M. L. J. 161 : 

1923 Mad. 360. 

..— 8b. 55. 67, 199 and 238— fram¬ 
ed under—-Taluk Board—Election of President- 
Transitory Rules, /?. 10 (1) rtrtif {2)—Interpreta¬ 
tion of. 

Under R. 10 (1) and (2} of the transitory pro¬ 
visions of the Madras l ocal Hoards Act the term 
of office of all the members of the Taluk Board as 
members expire on the date fixed by the notifica¬ 
tion made under the Act by the Local Govern¬ 
ment. But for the purpose of carrying on the 
executive functions of the Taluk Board, the Pre¬ 
sident of the old Taluk Board continues in office 
ag President until a President for the newly con¬ 
stituted Taluk •Board is elected. {Krishnau and 
Venkatasubba Rao, JJ.) Kamaswami Goundan 
V. Muthuvelappa Goundan. 

46 Had. 636 : 44 M. L. J. 1 : (1923) M W. N. 133: 

16 L. W. 848 : 1923 Had. 192. 

^ 8. 57 —Filing a petition under—Member 

of Taluq Board, 

Filing a petition under S. 57 of the Madras 
Local Hoards Act is not one of the ordinary 
functions or duties of a member of a TalukBoard. 
A member of a Taluq Board who has not taken 
bis seat is a fit person to file a petition under 
S. 57. (Ramesam.J.) Akula Sudarsana Hao v. 
Christian Pillai. 45 M.L.J. 798: 1924 Had. 396* 

--8. 129— Allowing sewage water to flow 

across road — Offence. 

It is an offence under S. 129 of the Madras 
Local Boards Act to allow sewage water to flow 
across a road to the opposite side. Where the 
authorities have not constructed a culvert through 
which sewage water might Bow across does not 
make it any the less an offence. {Krishnan, J.) 
The public Prosecutors. Pachiappa Mudali. 

18 L. W. 694 : 83 M. L. T. (H. C.) 166 : 

25 Cr, L. 3. 66 : 1924 Had. 397 

—-S. 221— Court exercising power —Crfwi* 

nal Court. 

The Magistrate in acting under S. 221 of the 
Act is acting as a criminal court, and his orders 
are subject to the rcvisional jurisdiction of the 
High Court. In imposing a fine in addition to 
the recovery of the fees due, the Magistrate is 
acting beyond the jurisdiction conferred on him 
by S. 221 of the Local Boards Act. {Wallar.e, J.) 
PUNiYA Syamalo V. Emperor. 

17 I. W. 165 ; 24 Cr. L. J. 464: 1923 Mad. 276. 


madras permanent settlement REGULA¬ 
TION (XXV OF 1802). 

- Rule 4, Stih-Rr. (1). ( 2 ) and (3)- Election 

to Taluk Board—Objection petition—Deposit not 
made in time—Court cannot excuse delay. 

The provisions of R. 4 of the Rules framed 
under the Madras Local Boards Act (XIV of 1920) 
are mandatory and where owing to the neglect ot 
the party the deposit of 200 rupees required 
under K. 4 suh R (li is not made within the time 
prescribed. The Court has no jurisdiction to en¬ 
quire into the petition. There is no question of 
the Courts e.\ca«ing the delay in such a case and 
a deposit in time is a condition precedent to the 
enquiry. 13 C. L. J. 467 : 37 All 592 ; 52 I. C. 161, 
Diss. {Krishnan, J.) Krishnaji Reddiar v. 
Muthuvekra Rbddiar 44M. L. j. 344: 

(1923) M. W, N. 199 : 18 L W. 299 : 

1923 Mad. 490 

ft 

MADRAS Motor vehicles act IXI of 1890). 

-8. 6 (1)— Prosecution under. 

There is nothing in S. 6 (1) of the Act restricting 
the prosecution of either the coachman or the 
owner and so both or one after another can be 
prosecuted. The conviction of one is no bar to 
the trial of another. {Sadasiva Iyer,J.) Emperor 
i». KiCE. 26 I. C. 143 : 16 Cr. L. J. 695. 

--- \l OF 1907). 

- Motor rules, R. *)—Horn—Failure to 

sound — offence. 

Under R. 9 of the Act the failure to sound horn 
by a motor car driver when going from right to 
the wrong side to turn it, constitutes an offence 
[Wallis, J.) Kathanam v. Emperor. 

13 Cr. L. J.487 : 
15 I. C. 487 : (1912) M.W.N. 539. 

MADRAS MUNICIPAL ELECTION RULES, 

-— R. 14 (1 )—of infringement. 

R. 14 (1) of the Madras Municipal Election Rules 
is not mandatory and its infringement does not 
necessarily render the vote invalid. If nothing 
more appears than the infringement of that rule 
as regards certain votes those votes should be re¬ 
jected but if it is proved that they were given by 
duly qualified voters they cannot be rejected. The 
mere fact it did not bear the following officer’s 
initials, when in other respects it is quite valid, 
docs not vitiate it. Scope of rules 13 to 15 con¬ 
sidered. (Krishnati, J.) KannIappa MUdaliaR r. 
Ciiinnaswamy Chbttiar, 46 M. L. J. 329 : 

18 L. W. 160 : (1923) M. W. N. 447 : 
33 M. L. T. (H. C.) 37 : 1934 Mad. 38. 

madras PERMANENT SETTLEMENT REGULA¬ 
TION (XXV OF 1802). 

- Scope of. 

The Regulation neither takes nor gives to the 
former owners of lands not permanently settled, 
any rights which they then had. (Sxr John Edge.) 
Malayandi Appayasami Naickbr V. Midnaporb 
ZemindaRi Co. 40 M. L. J. 637 : 34 C. L. J. 9 : 

(1921) M. W. N. 362 : 60 I. C 953 : 

26 C. W. N. 106 iP. C.) 

[On appeal from 47 I. C. 733 : 47 Mad 749.] 

“ Operation of—Dale of commencement. 

KeguUition XXV of 1802, which purports to have 
been passed on 13th July, 1802, must bo taken to 
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MADRAS PERMANENT SETTLEMENT REGULA¬ 
TION (XXV OF 1802), S. 2. 

have come into operation from the date of pass- 
(Wallis, C. J. and Phillips, J ) Secretary 
OF State v. Maharaja of Venkatagiri. 

31 M. L. J. 97 : 20 M. L. T. 284 . 
(1916) 2 M. W. N. 96 : 35 I. C. 266 : 

4 L. W. 133. 


-S. 2--Zatntnday—Right of. to all the 

lands within Zamindari limits—Assessment _ 

Principle of. 

The permanent settlement in Madras as in 
Bengal proceeded on the footing that, whatever 
may have been the interest of the Zemindars and 
other landholders prior to the British occupation 
the Govt, would grant them and their heirs “per¬ 
manent property in their land” subject to a fixed 
Jamma. Property taken into account in arri¬ 
ving at the Jamma payable to Govt, is not the 
same as the property granted to the Zemindar 
and upon which the jamma is chargeable. Other¬ 
wise many things of great importance » to the 
enjoyment of a Zemindari, c.g., waste land, /arm 
buildings, tanks, irrigation channels, etc., would 
not pass by a Zemindari grant. (Lord Parker) 
Kandukuri Balasurya Prashad Kao v. Sec¬ 
retary OF state. 40 Mad. 886 

44 I. A, 166 : 15 A. L. J. 697 
41 I. C. 98 : 22 M. L. T. 76 
21 C. W. N. 1089 :1917 M W. N. 536 
19 Bom. L. R. 751 : 6 L. W. 340 
2 P. L. W. 260: 26 C. L. J. 290 

33 M. I. J. 144 (P. C.) 


MADRAS PERMANENT SETTLEMENT REGUT A- 
TION (XXV OF 1802). S. 4. ^EGULA- 

stances in which it was issued the Government 
was not entitled to resume them or assess them 
to the pubhc revenue. [Mr. Ameer AH ) Sec¬ 
retary OF State for India zi. Rajah of 

Venkatagiri. 44 Mad. 864: 48 I. A 415 

41 M. L. J. 624 : 1923 Mad! 585. 


S. ^—Consttuction—Lands granted bv 
Zemindar prior to Permanent Settlement 
Both the Madras Regulation XXV of 1802 and 
the sanads issued under it speak from their 
dates so that all grants of Inam made by Zemin¬ 
dars prior to 1802 are prima facie excluded from 
the Permanent Settlement. (Oldfield and 
Ramesam Jj ) Kupu Reddi Nookayya y Man- 

DALUKA BheEMANNA. 17 L W 712 • 

(1923) M.W.N. 176 : 45 M.L.J. 91 : 1923 Mad. 454! 


■" Ss. 3 and 4 — Satiad — Construction of 

sanad—Right of Government to resume Inam 
lands. 

A sanad issued by the Government on 24-8-1802 
to a Zemindar imthe Presidency of Madras (Arcot) 
stated that in consideration of the relief which the 
Zemindar*s finances would derive from the relin¬ 
quishment of his military sevices and of the Gov¬ 
ernment charging itself with the duty of protect- 
jng his territories. “The British Government has 
fixed your annual contribution, including equival¬ 
ent for military service and the established 
peishkush for every year, at the sum of star pago¬ 
das 111,058 which said amount shall never be 
liable to changes under any circumstances", Cl. 
(5) reserved to the Government the revenue de¬ 
rived from salt and saltpetre, and certain other 
subjects, witnout making any mention of lakhiraj 
or inam lands. It appeared that the assessment 
had been fixed on the whole zemindari, irrespec¬ 
tive of the assets derived from each particular 
unit of property within it. Madras Regulation 
XXV of 1802 which was passed on July 13, 1802 
provided by S. 3 that in all cases of disputed as 
sessment reference was to be had to the sanads 
and kabuliyats executed; and by S. 4 that the Gov¬ 
ernment having reserved to itself certain articles 
of revenue including ‘‘lakhiraj lands (or lands ex 
empt from the payment of Government revenue) 
and of all other lands paying only favourable quit- 
rents, the permanent assessment of the land tax 
shall be made exclusively of the said articles now 
recited." At the time ot issue of the sanad there 
were in the zemindari certain religious and char- 
^able inams and lakhiraj lands gra nted by the 
Zemindar or his predecessors. Held that having 
regard to the terms of the ^nad and the circum- 


-S. 4 —Scope of. 

S. 4 does not restrict tlie power of Govt, to 
alienate all classes of land revenue. It is lar‘^elv 
declaratory and explanatory of the position which 
the Zemindais were to occupy under the sanads 
granted to them. ( Wallis, C. J. and Phillips, J.) 
bECRETARY OF State v. Maharaja op Venka- 

20 M. L T. 284 ; 
(1916) 2 M. W. N. 96:35 I. C. 266: 
4 L. W 133 : 31 M. L. J. 97. 

- S. A—Inam—Jodi— Liability to bav— 

Resumption — Effect. ^ ^ 

Under S. 4 what was excluded from considera¬ 
tion in fixing the permanent assessment payable 
by a Zemindar is not Jodi payable by an Inam- 
dar, to a Zemindar but a difference between the 
Jodi and the proper assessment claimable from 
the lands if they had not been granted in Inam. 
The Govt, reserved its powers to deal with the 
difference only and not with the Jodi itself. The 
resumption of a service Inam and the levy of full 
assessment by Govt, thereon does not therefore 
takeaway the liability of the Inamdar to pay 
Jodi to Zemindar. (Sadasiva Iyer, J) Adapaka 
Bapana V. Rajagofala Rao Bahadur. 

31 I. C. 813 :2 l! W. 1212. 

S. 4 —Small guit-rent — Meaning. 

The words ‘small quit-rent' in the Sanad grant¬ 
ed to the Zemindar meant a favourable rent. 

‘ Alienated’included only permanent grants and 

not temporary leases. The clause prohibited en¬ 
hancement by the Zemindar and not an enhance¬ 
ment consented to by the lessee. (Sankaran Hair 
and Oldfield, JJ.) Maharaja of Jeypore v. 
RUkmini Pattamahadevi, 2 L. W. 483 ' 

29 I. C. 365 : (1915) M. W. N. 346. 


-S. A—Inam—Service inam—Assessment 

on land—Right of Govt. — Limitation. 

There is no period of limitation for the exer¬ 
cise by the Govt, of its right to impose assess¬ 
ment on lakhiraj lands granted before the per¬ 
manent settlement and not confirmed under Regn 
XXXI of 1802. (Wallis, C. J. and Coutts-TrotUr 

J.) SUBRAMANfAM CHETTIAR V. THE SECRETARY 
OF STATE. 28 M. L. J. 392 ; (1915) M. 'W’.N. 276 * 

28 I. C. 639 : 2 L. W. 353.* 


——Ss. 4 and 12 —Gatthi Toomula — If, a 
revenue—Legality—Effeci of enfranchisement. 
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madras permanent settlement regula¬ 
tion (XXV OF 1802 ), s. 4. 

GatthiToomulais a voluntary payment made 
to a Zemindar under a contract to keep a tank in 
repair ; such a cess is not revenue within Ss. 4 
and 12 oi Kcgn.XXV of 1802 and is not an illegal 
levy. The right of the Zemindar is not aOcctcdby 
enfranchisement where the cess was legally 
payable before. (Seshai'iri Aiyar, J ) Goginaneni 
VenkatanarsimhakadU V, Zemindar of Nuz- 
VID. 1 I.W. 333: 22 I.C. 972 : (1914) M.W K. 373. 


,a 


A — / ,i/vm — P rf.’Sf.t tum£n t 


of Govt, or '/.cmindar. 

I.ands held on condition of personal services 
to the Zemindar and in whicli the Govt, is not 
interested {e. g ) Police or Magisterial duties 
could be included in fixing the peisheush of the 
.Eemindari for they are not ‘lands paying only 
favourable quit-rents ' under Kegn. XXV of 1802 
The Govt, is therefore not entitled to resume 
such pre-settlement inanis unless they prove they 
were excluded in fixing the pcisheush. (Srinfert- 
rafi Nair and Tyabji, Jl.) SRI Kaja PaRTHASA- 
rathy Appa Kao v. Secretary of State. 

38 Mad. 620 : (1913) M. V/. N. 959 : 


14 M. L. T. 514 : 21 I. C. 871 : 26 M L. J. 39. 


__—-S. ^—Inam — Resumption — Liabilities to 

tax. 

There is no presumption that a Zemindar is in 
possession of all lands within his estate. Where a 
pre-settlement “ Nattarn Inam is enfranchised ; 
but not localised, the Zemindar cannot be liable 
for assessment from the mere fact that it is within 
his Zemindari. {Benson and Snndara Aiyar, JJ.) 
N. Rama Rowv. Secretary of State. 

21 I. C.49 : (1913) M W. N. 639. 

——Ss. 4 and 5 — Inam — Service inam — Regi- 
straliott in proprietor's names—Liability disputed 
—Right oj suit. 

The registration of service inams in a Zemin¬ 
dari in the names of its proprietors showing the 
full assessment against each, means liability to 
pay to Government the whole or some part of 
the assessment. Where any person disputes his 
liability to such payment he may bring a suit. 
Unless it is shown that lands arc in the posses¬ 
sion of a proprietor either directly or through 
tenants, they cannot be registered in his name 
when he is against it. {Snndara Iyer and Ayling, 
JJ.) Rama Rao v. The Secretary of State. 

16 I C. 103: (1912) M. W. N. 542. 

——8b. 5 and 8— Service tenure — Enfran^ 
chisement—Sannad no* issued—Effect of. 

Where lands originally held on condition of 
renderiog military or police service and on that 
ground inalienable or freed from the service 
owing to their abolition by the Government, the 
lands become alienable and heritable like ordin¬ 
ary property. The omission to issue a sannad 
under Rego.XXV of 1802 finally settling the pcish¬ 
eush payable by the holder, will not affect the 
alienability of such lands after the abolition of 
the services. {Wallis^ C. J. and Spencer^ J.) The 
MiDNAPUR Zemindari Company, Ltd. v. Malay- 

ANDI APPAYASAMI NAICEER. 

41 Mad. 749: 8 L. W. 382; 34 M. L. J. 663 : 

47 I.C. 733: 24 M. L. T. 1. 

[Affirmed on appeal by the Privy Council • 

40 M. L. J. 637.] 


MADRAS PLANTER’S LABOUR ACT (I OF 1903), 
S. 35. 


~S. 5— Inam — Lakiraj — Presumption. 

When the nature of the services to be perform¬ 
ed by an Inaradar arc only personal or private 
to the Zemindar, the burden of proving that the 
income therefrom was not included when fixing 
the jainma at the permanent settlement is on the 
person who sets up the Government right to re¬ 
sume the inam and in the absence of proof to the 
contrary it must be held that the inam lands were 
not lakiraj. [Sadasiva Aiyar and Napier, JJ.) 
Varadaraja Apparao ^. Gonepally Punnayya. 

30 M. L. J. 545: 34 I. C. 626: 19 M. L. T. 338. 

-Ss. 12 and 13— Operation of — Inams rc' 

served to Government. 

Ss. 12 and 13 prohibiting the Zemindar from 
resuming or fixing a new assessment on certain 
classes of inams without the consent of the Gov¬ 
ernment and providing for the imposition of a 
fresh assessment on the Zemindar where such 
assent was granted,arc confined to cases in which 
these inams had been reserved to Govt., accord¬ 
ing to S. 4. 0 M. 14, (F.B.), Dist. {Wallis. C, J. 
and Phillips. J.) Secretary of State o. Maha¬ 
raja OP Venkata-'. iRi. 

31 M. L. J. 97: 20 M. L. T. 284: 

(1916) 2 M. W. N. 96: 35 I. C. 266: 4 L. "W. 133. 

MADRAS PLANTER'S LABOUR ACT (1 of 1903). 

Ss. 24, 36—CtHifrHCf, breach of — Prosecn- 
Hon—If puts an end to. 

S. 35 docs not limit the number of directions 
to fulfil the contract that can be made to the 
Dumber of prosecutions following on default but 
the action taken under the section does not put 
an end to the contract, the offender remaining 
liable for fresh breaches under S. 35 so long as 
contract remains in force. 36 M. 497 Diss. The 
words "Fails to account for the money advanced 
to him" mean failure either to supply labour eq¬ 
uivalent to the advance received or to refund the 
balance for which he is unable to supply labour 
or failure to show legitimate expcndtiurc. {Ayltng 
and Phillips, JJ.) N. C. Whitton v. Muhammad 

M A 1ST RI 

39 Mad. 889; 2 L. W. 1069: 18 M. L. T. 611: 
31 I. C. 377: 16 Cr. L. J. 777: (1916) 1 M. "W. N. 2. 

—— S 35— Contract, breach of—Prosecution 
if puts an end to — Contract--Power to give dtrec- 
tion tifter second punishment — Refns.il to obey 
direction. 

S. 35 (1) of the Act merely means that the civil 
contractual obligation docs not cease by the Cri¬ 
minal Court’s punishment for breach of the con¬ 
tract and not that a maistry could be punished 
indefinitely. A Magistrate can give only one direc¬ 
tion to porfoim the contract alter release of the 
maistry from the first punishment. The refusal to 
obey it is a final refusal and after recond punish¬ 
ment for such refusal, the Magistrate canned 
give any further direction, (Sadasiva Aiyar, J.) 
Ponga Maistry v. Emperor. 

36 Mad. 497: 18 I.C. 415 : 14 Cr. L. J. 79: 

84 H. L. J. 166. 

' [See Contra 31 I.C. 377 : 39 Mad. 669.] 
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“eules small cause couet 


1 


———0. 37, E, 1 and form 13-;/ ultra vires. 

Whe/e 111 a sum mary suit on a pro-note the de¬ 
fendant was served with tlie notice as prescribed 
m Porm No. 13 of Appendix 1 which compels 
him to obtain leave of court to deiend not less 
than 3 days belore the day ot heating, the rule 
IS without jurisdiction as regards iiniiiation of 
iiQC. [utvctcios}^^ J .) KaNnisa V . Devichand 
46 Mad. 847 : 45 M. L J. 699 : 18 L. W. 414 • 

(1923) M. W. N. 780 : 1924 Mad. 46 


———H. 102—Ex pane decree-setting aside 
—Sufficient cause—lUness of deft. 

Under R. 102 of the Rules, to set aside parte 
decree it must be proved that the deit. was pre 
vented by sufficient cause trom attending at the 
trial. An applicaiion to set aside an cxiparte decree 
was based on the ground of the deft.’s. illness on 
the day of hearing ai d tne Judge passed the fol- 
lowing order “No grounds, dismisi>ea with costs”. 

that the order did not mean that the deit.’s 
Illness and bis inability to appear on account of 
such illness were not grounds tor setting asiae 
the e.v decree but that the Judge was not 
satished tliat the defi. was prevented by illness 

trom appearing and therefore the High Court 
could not interfere in the revision. {Sundara 
jyer, J.) Davood Mohidim, In re H I. C. 992. 


MADRAS PROPRIETARY ESTATES VILLAGE 
SERVICE ACT (11 of 1894). 

’^Enfranchisement of service inam —£/- 


feet. 

The effect of enfranchisement of service inam, 
is that Government, merely gives up the right ot 
resumption and .that the title rests where it was 
before. {Sundara Aiyar and Sadasiva Aiyar^ 
Jj.) Seshagiri Aiyar v* Tihumalai Ambalam. 

17 I. C. 481, 


-:—Sb. 4 and 15— ''‘Proprietor "— Receiver — 

General powers of management given to — Recei- 
ver—If can appoint karnams. 

The powers of a Receiver appointed by u Civil 
Court under O. 40, R. 1, C. P C., are entirely con¬ 
ditioned by the terms of his appointment, subject 
to any subsequent notihcation by the Court un¬ 
der which he holds the appointment. Where an 
appointment order confers on a Receiver general 
powers of management authorising him to do 
such acts as may be necessary for the . efficient 
administralion uf the property subject to the con¬ 
trol of the court, he has all the powers of a prop¬ 
rietor within S. 4 and is entitled to nominate per¬ 
sons to karnamships under S. 15. {AyUng and 
Phillips, JJ.) The Secretaky of St.ate v. Kom- 
ARGX Janardhana Rao. 32 I. C. 207: 

30 M. L. J. 456. 


-Se. 10, 11 and Ib-^Appointment hy pro¬ 
prietor—Power of Divisional Officer to question — 
Suit for declaration of invalidity of appointment 
—Civil Court: 

A person appointed according to S. 15 and net 
disqualified under any'bf the items under S. 10 
{a) to {e) and whose appointment has been duly re¬ 
ported to the Divisional Officer, cannot be ousted 

C D— VOL. IV 9 
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SEEVICE ACT (11 OF 1894), S. 37. 
under S. 11 by the Divisional Officer. Neitlier 

^ by Die Divi¬ 

sional Oftcer under S. 15 (3). l A suit for deeJara- 

er"s 15 o'? headman un- 

1 ^ ^ illegal and that plif is the 

legally entitled headman, is cogmsahle by the 

Civil Court. iSadastva Iyer and fairer JJ ) Km 
SHNASWAM. KAIDU .. AKKCMAL AVEtlGAL 
24 M. L. I. 489 : ,1919) M. W. N. 29 : 50 I, C. 185: 

9 L. W. 90, 

———Ss. 16 ( 1 ) and 3— Appointment—Delega¬ 
tion of power to-Anticipation of creation of 

S ^15 c! nwhi “hder 

tl I ^ n- P'PP''‘®'°>’ ‘o submit the repo.t is 

;«pK' lit, ‘Tj 

pS- “VVe'p’" ";“p -.p w. pS: 

pieied. 1 he power of the choice of a new offire«: 
given to the proprietor cannot be delegated by 
him. But where the choice has been made bv 
he proprietor himself an agent can act tor the 
proprietor micrmally embodying the nomination 
in the lorm prescribed lor it and signinoTt to 

h it- A proprietor f,ay submil 

his nomination in advance in anticipation of a 
new otfee being created. Such a submL ion wih 

take elfect when the office is created ii nTre- 
jecied pieyiously. The proprietor may withdraw 
a nomination made prematurely and Lbstitute a 
new nominee till the nominee is acipVed and 
appomied by the Divisional Officer. ^[Spencer 
andkrtsinan^ JJ.) Takgutur NarasiLhII’T 
biNGARAju Ramiah. (1920) M. w. N 233 ■ 

54 I. C. 728 ; 38 M. L. j. 126^ 

^-r®‘ inam—Eniranchi^f**,P*r* 

Land excluded from assets at the time of the 
sanad—Conlinuance of the grants. ^ 

Lands which at the time of the grantine of fhp 
sanad under Regn. 25 of 1802 e vLl 

regrant, inhere in the GovernmenUa'nds'which‘’a't 

at the time of taking an account of the properties 
in the Zammdan in 1854 were not denied by the 
persons m possession to be service mam lands 
must be ueemed to be mam lands continued bv 

Madras Act II of 
1894 and the Government were entitled to enfran¬ 
chise the mam. {Seshagtri Aiyar and Moore Jj) 
BaSAVARAJU PITCHAYYA THE SECRETARY OF 

58 I. C. 713 : 11 L. W. 186. 


A i.- settlement inams-En- 

stoner —Ultra vires. 

The Government has no right to resume inams 
included m the assets of a Zamindari at the time 

of the permanent settlement. If the Inam Com¬ 
missioner With the knowledge ihat the lands 
were post-settlement inams passed enfranchise¬ 
ment proceedings in regard thereto, he wdiild 
be acting ultra vires and such proceedings need 
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MADRAS PROPEIBTABY ESTATES VILLAGE 
SERVICE ACT (HOF 18941. S. 17. 

not be set aside. {Seshag.ri Iyer and Burn. JJ.) 
MANNA Sultan The Secretary of State 
FOR India. 28 M. L. I. 265 : 10 L W^872 . 

63 I. C. 332 : 37 M. L. J. 661. 

_S 17—* Granted or continued'—M^re 

sufferance. 

In order to have the right of resumption the 
right mast either have becii granted by the 
Cover.»me->t or the continuance must have been 
due tJ an act ol G rvernine n. Mete sufferance 
or forbea ance to take steps svhich the t^overn- 
meal m^gtit have tatcen will not amount to 
continuance nor collateral expressions of opinion 
which were not intended to be a recognition or 
con6rmation. [Sundara Atyar and Sadasiva 
Aiyar. JJ ) SECReTARY OF State v. ChiNnA' 

PRAOADA BHANUMURTY. « t t sUfi 

17 I. C. 373 : 24 M, L. J. 638. 

- 17 —Service Inam — Zaminduri — 

Enfranchisement—Resumption 

A service inam enfranchised by the mam Com* 
missionerin Ir 95 and coaverted into a f .ee-hold 
in la-mur of the oroprictor, cannot be dealt with 
aga-n under S. 17 of Act II of 1894. The right 
of Govern neot to resume such an inam is put an 
end to. Toe registration 01 service inams in a 
Zamindari in the names of its proprietors, show¬ 
ing lull assessment against each, implies liability 
to pay the Government the whole or any part of 
the assessment for the inams. {Sundara Aiyar 
and Ayhng, JJ.) RaMRAO V. SECRETARY OF 

STATt. 16 I. c. 103 : (1912) M. W. N. 642. 

_S. 19—Rate of interest. 

Rate 01 interest on ^irrears of Kattnbadi 
amounts is only 6 p. c. and not 12 p. c. The sec* 
tion excludes the procedure ot S 37 of the Madras 
Kent Recovery Act 10 proceedings for recovery of 
arrears only and not tne rate 01 interest, lo 
construing "s. 18 of Kent Recovery Act relerence 
must be made under General Clauses Act to 
Ss. 18 to 61 of Madras Estates Land Act. A 
custom cannot be proved by a single witness 
nor can S. 73 ol the Coniract Act be applied to 
the case. {Sadasiva Aiyar, J.) Narayanaswami 
NAIDU V. BaLIJEPALLI ^UNDA^ ARAMIAH. 

27 I. C. 987 : 2 L. W. 194. 

_S. 22— Fixation of rent—By whom to be 

made. 

Fixation of rent must be made by Revenue 
Officers in charge of a division ; a fixaiion by his 
subordinate ib not sufficient. {Wallis, C. J. and 
Ayling,J,) Secretary of State v. Rajaof 
RaMNAD. 9 L. W. 474 ; 60 \. C. 6 I 8 : 

36 U. L. J. 436. 

-S. 27 (1) and {A)—Extension of the Act to 

41 Zamindary under lease—Lessee bound to pay 
tnanibhums and swalantrams to village officers — 
Release of payment Zamindar if entitled to 
recover the amount from the lessee of a lease. 

Where during the currency 01 the melwaram 
by a Zamindar to a farmer of rent under which 
the latter was to pay the manibhums and Swa^ 
fa ft/rams to the village officers, the Madras Pro¬ 
prietary Estates Village Service Act of 1894 was 
extended to the Zamindary under lease and the 
peisheush due from the Zamindar was increased 


MADBAS BEGULATION (X3tXI OF 1802). 

under S. 27 (1) of the Act. Held, Per Sar/a^a 
Aiyar, J, {Sir John Wallis C.J^ dissenting) (1) 
that the Zamindar was entitled to recover the 
money value of the manibhums and swatantrams. 
(ii) that the remedy given by Sub-Sec. 4 of S. 27 
of the Act was not the sole but only a cumulative 
remedy. Per Sir John WaHis, C. J. :—{\) The 
Zamindar was not entitled to lecover anything 
from the lessee in addition to the rent stipulated. 
31 Al*. 583 Referred lo. (2) The landlord has no 
remedy in such cases independently of Sub-Sec. 
4 of S 27 of the Act. (Sir John Wallis, C. J. and 
Sadasiva Aiyar, J.) Muthan SeRvaI altas 
Tiruneelakantan Servai V. Raja Rajesw’ARA 
SETHUPATHI alias MUTHURAMALINGA. 

64 I. C. 312 : 13 L. W. 646. 


S 27 {A)—Tenant—Meaning of—AboIi~ 


tion of cess— Payment of village officers directly 
by Government—Rights of Zamindar against 

cowtedar. 

Under a cowle granied by a Zamindar the 
cowledai paid certain fixed rates of the rent to 
the village officers of the Zamindari. Subsequent¬ 
ly the Government extended Madras Act II of 
1894 to the Zamindari, paid the village officers 
directly and enhanced the peisbeush payable by 
the Zamindar who thereupon sued the cowledar 
to account for the amounts paid by him to the 
village officers which had been ab>lished by the 
Government. Held, by Schwabe, C.J. and Coutts 
Trotter, J, {Kumaraswami Saslri, J. dissenting): 

—Ill that there was no implied term in the 
cowle making the cowledar accountable to the 
Zamirdar if at any time the whole or part of the 
amount fixed was not required for the payment 
of the village officers and (2) that the remedy of 
the Zamindar was not under the terms of the 
Cowle but by an application to the collector for 
increase of rent under S. 27 (4) of Madras Act II 
of 1894. The expression ‘a tenant’ in S. 27 (4) of 
Madras Aci 11 of 1894 includes a cowledar from 
a Zamindar. {Schwabe, C. J., Coutts Trotter and 
Kumaraswami Sastry, JJ.) TirUNEELAKANTAN 
Servai V. Raja op Ramnad. 

16 L. W. 666 : 30 H. L. T. 317 : 46 M. 177 : 

43 M. L. J. 168 : 1922 Mad. 263. 

MADBAS FBOVINCIAL INSOLVENCY BDLES. 
K. 12—// ultra vires, 

per Venkatasubba Rao, J .:— If R. 12 of the 
Provincial Insolvency Rules negatives the power 
of the court to remove an Official Receiver from 
his office, the rule is ultra viresi {Spencer and 
Venkatasubba Rao, JJ.) OFFiciAi. Receiver, 
Tanjore V. Nataraja Sastrigal. 

(1923) M. W. N. 212: 
46 Mad. 405 : 44 M. L. J. 261 : 1933 Mad. 366. 

MADBAS BEGULATION (XXXI OF 1802). 

- Crown— Right of Inam— Grant of — 

Rights of grantee. 

There is no room for the assumption that the 
ownership of soil as distinct from the right to 
revenue, did not vest in the sovereign in India. 
Accordingly there is no presumption that the 
grant of an inam by the sovereign could only have 
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MADRAi REGULATION (XXXI OF 1802), 8. 2. 

been of the nielvaram or right to revenue. (S/r 
John Edge,\ Surya Narayana v. Patanna. 

41 Mad 1012 : 25 M. L. T. 30 : 
1918 M. W, N, 859 : 23 C. W.N 273 • 9 L.W 126 : 
29 C. L. J. 163 : 1 U. P. L R. 11 : 36 M L. J. 585 : 

21 Bom. L. R. 647 : (1919) M. W. N. 463 : 
45 I. A. 209 : 48 I. C, 689 ; (P. C.) 

[Also 43 Mad. 166 : 
61 I. C. 304 (P. C.) Also 40 M. L. J 429 : 

13 L. W. 483 (F.B.).] 

“ --S. 2— Objection when to be taken. 

In a suit tjr recovery of an inam alleged lo 
have been unlawfully resumed by Government a 
plea that the grant fell under S 2 of Regn. 31 of 
1802 and that the Government were under no 
•circamstaaces emiiled to resume it cannot be al¬ 
lowed to be raised for the first time in appeal. 6 
L. W 402 Foil. ( AbJitr Rahim and Spencer^ JJ.) 
SECRETARY OF STATE FOR INDIA V. GULAM 

Mauboob Khan. 42 Mad. 673 • 

1919 M. W. N. 73R : 9 L W. 687 • 
61 I. C. 366 : 37 M. t. J. 71. 

- ^.2~Lakhiraj gtani—Right to impose 

assessment —Limitatton. 

LaKtinaj grams made before the permanent 
setticinent and confirmed under Regn. XXXI of 
1802 are liable to assessment at the option of 
Government and there is no period of limitation 
for the exercise by Government of its right to 
impose such assessment [Wallts, C. J. and 
CouttS’Trotter, /j Subramaniam Chettiar v. 
Secretary of State. 

2 L. W. 363 : 1916 M. W. N. 276 : 
28 X. C. 639 : 28 M. L. J, 392. 

-(V OF 18041 COURT Of WARDS. 

■ ^—3. 25— Hindu law — Adoption — Ward 
under Court of Wards—Consent in writing of ' 
Court of Wards ^Necessity^Ward over 18 but , 
under 21 years of age, I 

All adoption made by a person, who was at ihe 
time >f tie adoption over 18 but under 21 and a 
ward ui'ider the Court of Wards, is not invalid 
for Want of me previous consent in writing of the 
Court ot Wards as reqiired by S. 25 of Regula¬ 
tion V of 1804. {^peneer and Ramesam, JJ,) 

ARULANANDA MUTHO V, PONNUSAMI. 

16 L W. 237 : (1923j M. W. N, 93 : 
66 I. C. 236 : 42 M. L. J. 129 ; (1922) Mad. 1. 

-(II OF 1816.) 

— - S. lO^Confinement in jront of a village 

temple. 

Coiitinement of a person in front of a temple 
is illegal as the village magistrate can under S. 10 
connne au accused only in the village choultry, 
{Abdur Rahim^ J ) PoNNUS.Asll Pillai In re 
44 Mad 113 : 12 L. W. 638 (1920) M W. N. 786 : 
22 Cr. L. J. 2U8 : 60 I. 0. 64 : 39 M. L. J. 70tf. 

-(II OF 1819.) 

— -8 2— Judicial proceedings—Effect of— 

Reasons of policy—If open to attack. 

The starting of a Judicial proceeding against an 
individual does not deprive the Governor in- 
CouQcii of the power ot taking proceedings against 
liim under the Regulation. Xne reasons tor tbe 
State policy for action cannot be questioned in a 


MADRAS RENT RECOVERY ACT (VIII OF 1865), 

S* 11. ’ 

court of law. [Ramesam and Wallace. JJ.) Eta- 
KANDAN Kunhokkar, In re. 18 L W. 617 
(1923) M. W. N. 741 ; 33 M. L. T. 17 (H. C.) 

25 Or. L. J. 123 . 
46 M. L. J. 473 : 1924 M. 372. 

MADRAS RENT RECOVERY ACT (VIH OF 1865). 

rtgistry^^‘ ^ ^^~^eandholder~~Transfer of 

registry in the Governments 
Revenue Accounts cannot confer proprietarv 

^ landholder 

within b. i. He cannot therefore take any oro- 
ceedings under tue Act such as tendering paitas 

transfer does not 
make the transferee an agent of the transferor 
under S. 79. [isesnagin Aiyar and Srinivasa 
Aiyangar, JJ.) Parthasarathi AiYANGAr^ 
Rangaswamy Aiyangar. 38 I.c. 645: 4 L W 654* 


J ^\^~~^^^<^bolder^Registration. neces- 

to tender patta. 

To make a person a landholder within S 3 no 
registration is required. Wh^rihere are 
several persons jointly entitled to the melvaraoi 
the right to tender patta vests in altogether and 
a patta tendered by one is not valid. [Sundara 
A.yar and Phillips, JJ .) Venugopala Kao Gaku 
V. Nekkalapudi Venkatarayadu 

12 I. C. 716 . 10 M. 1. T. 480, 

~Th77r^’ of tatia and mnehilika. 

oFnaL . A a second exchange 

of patta and muchilika between the farmer of 

and under the Zam.ndar and the raiyat when 
hip h”® ® muchihka have 

mtndar. {MUlerand Sadasiva Aiyar, JJ \ Dnv- 

VAOA CHINNA JaGANNA . ProbHA Na’rIs.LhaM 

_„ 2*^ r 0. «32 : 26 M, I. J. 15 . 

_ 7 of Patta -Improper patta 

Refusal to accept—Distraint—Validity. 

Ptoceedings could be 
ed^ If proper patta being tender- 

fn ‘ proceedings are taken on refusal 

nhpfd'^ improper patta, the distraint cannot be 
upheld eve., to the extent ot the amount actuallv 

n“f ^d resisted by the tenant who need 

I“ separate suit, 10 M. 229 Dist 

VENKATA BommADEVARA 

VENKATA NaRASIMHA V. SejJA SATTYA 

9 M L a®? ■ ^ N. 139 : 

9 M. L. T, 231 . 9 I. c. 738 : 2i M. I. J. 570, 


for damaje}° ^^-'Vrongful ejectment-Suit 

^ ®i®cted from land by an alleged illegal 

order of the Revenue Couri under f. lO can 
maintain a suit for damages under S. 12 but not 
^r possession. (Benson and Sundara Aiyar JJ) 
Polina achanna v. MadipattiVenkataLmana. 

inw T m 2 M. W. N. 685 : 

10 M. L. T. 642 : 13 f. C. 176 : 22 M. L. J. Z27. 


~ "®; Proviso— Applicability — Grant 

f S«rt/or rentand share 

Toe proviso applies to aland granted by a 
^amindar to a missionary society on favourable 
terms. It is not a grant of an estate, but simply 
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MADRAS BENT RECOVERY ACT (VIH OF 1885). 

8. U. 

a gT3nt of land to a tenant on 
A Civil Court can entertain a suit against a tena 

for a share of the crop and for rent 
^uchland. (Munro.J.) Baptist M»ssi<>nak> 

Society v. Hatnakaro Patro. 

12 I. C 777 : (1911) 2 M. W. N. 517. 

_S. 11 — £nAfl»c(:tMeH/ of rent—Improve- 

vicfi t by tenant. . 

A tenant is not bound to pay higher rent under 

S. 11 for improvement effected by him at his own 
expei.se. Kent higher than that agreed in the 
inuchilika is an enhancement even though it pe 
payable under sharing system. [Sankaran Natr 
and Ayliug, JJ.) MallikarjUna PRAsad v. 

V^;MULA Pathi. 36 = 

(1911) 1 M.W.N. 315 : 10 I. C, 68 : 9 M. L. T. 443 

S. ll(i) and iiii)—Shrotriemdar--Righl 


If the occupancy right is in the Mirasidars, the 
Shrolriemdars can charge rent only; and the rate 
of rent isgoverned by S. 11 Cli (D and (3), (Ben- 
sou Offg. C. J and Wallts, J.) SUUIJARAYA Kehui 

V. THIAGARAJA CHETTI. . ^ 

10 I. c. 669 : 9 M. L T. 293. 


S. ll(iii)— iVo/ retrospective. 


MADRAS RENT RECOVERY ACT (VIII OF.1886). 

S. 39. 

__SB. 18 and ^Q—Disirainl^i'nauthori$€d 

per^onSuit to set aside distraint— Jurisdiction 

Civil or Revenue Cotitt. i 

A suit by a person not against his landlord but 

against a thiid person claiming that the crops 

dfsu;^nea belonged tu bis tenants, is -ot nsa.n^ 

tainable in Revenue Couit under the Act 

must be read togetlier with S. 

llTZra A.yar l,ui AyUng, JJ.) 

MAT ’}) <sFT LAPPA GoUNDAN 10 M LI. 047 . 

MAL V. SELLAPP^A ^ ^ ^ JJ 

__S. 37 —Arrears of Kattubadi —Interest 

Suit before Madras Est. Land Act, 

S. 37 which piovidcsfor interest at 12 per cent, 
per annum being claimable on arrears ot rent due 
is applicable to claims tor rent of the nature of 
Kallubudi. In a suit for Katluhadi biought 
before the Madras Est. Land Act came into foice 
the relation between the parlies was governed bv 
the Madras Kent Recovery Act and the landlord 
was entitled to interest on arrears at 12 per cent, 
per annum till the date uf suit. The decree should 
prov'dc for subseQuent interest at 6 per cent, per 
annum. (Sadastva Iyer and Burn, JJ.) Penu- 
METSA BAPIRAJU V. GOPISETTI NARAYANASWAMY 

Naidu. ^ 


S 11 (iii) of the Madras Kent Recovery 
Actor its corresponding provision of the Madras 
Estates Land Act, is not retrospective. (Oldfield 
and Tyabji, JJ.) Zamindar oi- Pamur Taluk v. 
Malakondayya Naidu. 29 I. C. 601. 

•8. 11 (Iv )—Enhancement of rent —Sn/ic* 


tion of Collector. 

The Zamindar, wishing to enhance the rent 
for any increase in the produce caused by water 
supplied from Government source, must previous¬ 
ly obtain the sanction of the Collector under the 
Rent Recovery Act. (Sankaran Nair and Abdur 
Rahim, JJ.) Batchh Raju v. Venkatakumara 
Mahipati. (1911) 2 M. W. N. 652 : 12 I. C. 712 : 

10 M. L. T. 462 : 21 M. L. J. 1031. 

•S. 11 liv)— Enhancement of refit — Collec- 

- ^ A . . M 


_S. 37— Applicabiiiiy—Claim for Kattu¬ 
badi. ^ 

A claim for kailubadi is governed by S. j/. 
(Munro, J.) Gopisetti Narayanaswami Naidu 
V Talankaju Venkata Subbakayadu 

9 M. L. T. 315 : 9 I. C. 642 : 
(1911) 1 M. W. N. 233. 

S 38 —Sale for arrears of rentSuit for 

* - ■ - - - • J 


tor's sanction^implied contract — Question of 
fact. 

The rule as to collector’s sanclion for enhance¬ 
ment of rent is inapplicable where the landlord 
merely claims to revert to varam in absence of a 
contract. The question of implied contract under 
S. 11 is one of fact. (K^ishnaswami Iyer and 
Ayling, JJ.) Mallirarjuna Prasad v. Venkata 
Vasudeva. 9 M. L. T. 329 : 

9 1. C. 169 : 21 M. L. J. 156. 


possession by auction purchaser— Irregularity in 
sale, whether a ground of defence. 

In a suit for possession by an auction purchaser 
at a rent sale against a defaulter in possession 
after tlie sale, the delt. can plead the illegality of 
the sale as a defence, though he may have taken 
no steps to set aside the sale ; but the irregularity 
should however be a material one depending on 
the circumstances of each particular ca-e. An 
adjourning r>f the sale by the selling officer from 
the date fixed by the Court for want ot time, the 
I sale of items of property in a different order fiom 
I what was advertised in tlic sale proclamation, 
the inclusion of the property of many defaulters 
in one sale notice, arc not grave or material 
irregularities to bar a suit for possession, unless 
substantial injury has been caused thereby. 
(Ayling and Spencer, JJ.) PiTiY Theyagaraya 


^ ____ ^ 


—S. 12— to year tenancy^Moticc to 
quit—Oral—Ejectment—Damages. 

A notice of ejectment ender the Madras Rent 
Recovery Act (VIII of 1865) must be in writing. 
If a tenant from year to year is wrongfully dis¬ 
possessed oh an oral notice to quit he is entitled 
to be in possession for a year after the period 
when he was ejected and to one year's mesne 
profits as damages in lieu of possession. (San- 
karan Nair and Tyabjt, JJ.) Gottimukkala 
China v. Srimat Surangam Nallani. 

29 1. C..674. 


I 10 M, L. T. 267 : (1911) 2 M. W. N. 278 : 

12 I. C. 137 :21 M. L. J. 1008, 

-Sb. 38 and 39—Melwaram rig/if. 

A landlord can under Ss 38 and 39 proceed 
against a middleman by whom a lease of the 
MelwaramYia^ been taken. 29 M. 79 Ref. (Bcfison 
and Munro, JJ.) ChithamBaram v. SomasUN- 
DAKAM. 9 I. C. 261 : 9 H. L. T. 364. 

-8. 39 —Revenue taU —Smi< to set asidtf— 

Person at whose instance sale was brought about 
if a necessary party. 



137 


CIVIL DIGEST, 1911—1923. 


138 


MADRAS RENT RECOVERY ACT (VIII OF 1865), 

S. 89. 

Though in a suit to set aside a rent sale under 
S. 39, the person at whose instance the sale was 
brought about is not a necessary party yet to a 
sale held in execution p^'oceedings a decree 
holder is a necessary party {Sadasiva Iyer and 
Spencer^ JJ.) Annamalai Vela>^ v Murugappa 
Velan. 38 Mad. 837 : 1 L. W. 212 : 

(1914) M. W. N. 236 : 22 I, C. 826 : 

26 M. L. J. 239 

"■ 'S. 39— Xoiioe of sale—Service of notice 
of demand. 

Under S. 39 service by affixing the notice to 
the plff.'s home is not valid. The failure to serve 
the demand on the plff. renders the sale illegal. 
{Benson and Sundara Aiyar, JJ,) Chidambaram 
Chetti V. Meenakshi Sundara Nachiar. 

9 M. L. T. 447 : 10 I. C. 118 ; 

(1911) 1 M. W. N. 354. 

-3. 49—“ Proceedings" — Meaning of. 

The word “proceedings” in S. 49 of the Act is 
not restricted to proceedings taken by a Public 
Officer or Court. {Benson and Sundara Aiyar., 

JJ.) Polina Achanna v. Madipati Venkata- 
RAMANA. (1911) 2M. W N. 585 : 

10 M. L. T. 542 : 13 I. C. 175 : 22 M. L. J. 127. 

MADRAS REVENUE RECOVERY ACT (II OF 
1864). 

— —^Land Revenue — Mature of — Suit for 
refund of. 

Land Revenue is a tax imposed on lands by 
virtue of the prerogative of the estate. The 
liability to pay Land Revenue does not test on 
contract or a rela’^ion resembling contract. It 
is entirely a matter for the Government to decide 
what amount of revenue should be levied on any 
land and civil courts have no jurisdiction to try 
any question relating to it. A suit for refund of 
land Revenue on the ground that as the govern¬ 
ment iaited to supply water for raising wet 
crops, it was not entitled lo levy the revenue 
assessed on the land, is outside the jurisdiction 
of a civil court and cannot be tried by it (Benson 
eini bundara Aiyar,JJ ) Secretary of State 
V. Raju. 

(1912) M. Vr. N. 1242 : 17 I. C. 953 ; 

23 M. L. J. 746. 

- Applicability — ‘ Proceeding ' — Mere 

demand — Suit for refund of Tiruvajasti under 
the Irrigation Cess Act—Madras Irrigation Cess 
Act {Vll o1 Limitation Act {XV of 1877), 

Sch. U. Art. \6. 

A mere demand by Government under the 
Madras Revenue Recovery Act does not amount 
to a proceeding under it and thence S. 59 has no 
application. A suit to claim refund of Tiruvajasti 
under the Irrigation Cess Act is governed imt by 
S. 59 of the Madras Revenue Recovery Act but 
by Art. 16, Sch. II, of the Lim Act. {Abdur 
Ra^itn and Sundara Iyer, JJ.) Ravala Vkngu 
Reddi V. Secretary of State. 16 I. C. 328. 

- Illegal sale. 

Although an owner or proprietor of land, that 
has been sold under S. 44 of the Madras Revenue 
Recovery Act illegally, has failed to take steps 
for setting aside the sale under S, 38 of the Act, 


MADRAS REVENUE RECOVERY ACT (II OF 
1864), S. 26. 

he is not debarred from pleading such illegality 
as a bar to an ejectment suit by the purchaser. 
{Wallis and Ayling, JJ.) Senathivarudayan v. 
Karuppudayan. 14 i, c. 70. 

- Cess —Liability of land to ptty. 

It is the land which is, under the Act, liable to 
pay cess to Government. (IP^T//rs,/.) Narava- 
naswami Naidu V. Areti Tirupatiraidu. 

10 I, C. 676 ; 9 M. L. T. 310. 

S, 3— Payment of Revenue — Person 

liable. 

The proprietor is the person bound to pay 
revenue to Government to prevent sale of the 
land. 8 M. L. T. 186 Diss. 33 M. 41 ; 20 M. L. J. 
640 F. 7 ; M 405 ; 13 M. 89 Ref. {Benson and 
Sankaran Nntr, JJ.) Zamindar of Urkad v. 
Sahasranama Iyer. 34 Mad. 520 : 

(1911) 1 M, W. N. 257 : 9 M. L. T. 367 : 

9 I. C. 643 ; 21 M. L, J. 662. 

——S. 5— Defaulter^'—Transferee of land — 
Arrears due. 

A transferee from a landowner is “defaulter” 
within the meaning of the Act. with respect to 
arrears due before the transfer. (Benson and 
Sundara Aiyar, JJ.) Kotta Subhiah v. Secretary 
OF State. 35 Mad. 655 : (1911' 1 M. W. N. 182 ; 

9 M.L.T, 348 :9 I. C. 761 : 21 M. L. J. 656. 

--S. Q—Scope—Regn. {XV of 1802) S. 7. 

S. 6 is exhaustive. The plff. must show that 
be can claim the benefit of sanad apart from 
S. 7 of Reg. (XXV of 1802). To get the benefit of 
S. 6, the defaulter must prove that he holds a 
yanad. {White, C. J. and Tyabji, J.) Venkanna 
Iyer v. Secretary of State. 

19 I. C 732 : 1913 M. W. N. 494. 

—^- 8 . 8 — Distraint—Production of warrant 

—Whether necessary—Meaning of^'produ'-ed ” 
explained. 

The word ** produced” in S. 8 of the Act only 
means ihat the distrainer should have the warrant 
in his possession at the time of distraint and 
should show it as his authority to any one 
interested in the property if present there. It is 
not necessary to show the warrant unle‘;s it is 
asked for. {Ayling and Napier., JJ.) Public 
Prosecutor v. Kayamiyal Kunhamad. 

18 Ur. L. J. 622 : 5 L. W. 637 : 

39 I. C. 990 ; (1917) M. W. N. 413. 

-S. 25 — ^'Defaulter" —Owner allouing 

patta to stand in another's name—Notice of 
demand. 

The ostensible registered proprietor alone is 
the defaulter in S. 25 who is entitled to notice of 
demand before attachment. A person owning 
land but allowing the patta to stand in another 
person’s name cannot complain of want of service 
of notice, if the latter has been served, {Abdur 
Rahim and Oldfield, JJ ) Manakari Venkappa 
Chari v. Holagunel pompana Gowd. 

(1918) M. W. N. 191 ; 7 L. W. 372 
45 I. C. 474 : 23 M. X. T. 297* 

-Ss, 26, 26 and 27— Notice to defaulter — 

Procedure. 

Per White, C.J. —Service of demand notice and 
attachment of notices on a defaulter under the 
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UADRAS BEVENUK RECOVERY ACT (H OF 

1864,. S. 37. 

Act can be effected in any of the ways mentioned 
in Ss. 25. 26 and 27. The sections provide for 
independent method of service. {White, C. /. 

Tyabii J.) VENKANNA IyeR Z^. SECRETARY OF 

State. 19 I. C 732 : (1913) M. W. N. 494. 

_Ss. 37, 38 (1)— Proviso, and o9^Revenue 

sale -Confirmalion by Deputy Collector-Approved 
by Collector—Colleotion of sale by Collector on the 
direction of the Board of RevenueSuit to set 
aside order—Limitation 

The power of general superit tendence over 
Collec»ors given to tde Board of Revenue by Regs. I 
I and II of 1803, did not authorise the latter to 
direct the Collector to pass a special order con» 
Irary to what he had already done and to cancel 
a revenue sale which he had confirmed. The 
order under S. 38(3) of the Revenue Recovery 
Act, having been passed by the Deputy Collector 
within S, 38 (3) neither he nor the Collector had 
power under the Act to pass any further order. 
The proviso to S. 38 does not give power to set 
aside a sale after it had been confirmed under the 
first part of the section. The order setting aside t^e 
sale was, in effect, a review of the previous order 
confirming the sale and passed wholly without 
jurisdiction and not under any power confirmed 
by the Act. Consequently a suit to set aside the 
order need not be brought within the period 
prescribed by S. 59 of the Act U of 1864). 
{Phillips and Krishnan, JJ.) SUndaram IyeN* 
GAR V. Ramaswamy Iyrngar. 41 Mad. 965 : 

36 M. L. J. 177 : 8 L.W. 289 : 

47 I. C 692 : 24 M. L. T. 207. 

-8. 88 — Revenue sale—Irregularity — 

Collusion. 

In case of a revenue sale, the ('ollector has the 
right to set it aside on the ground of any irregula¬ 
rity in the conduct of the sale. But fora Civil 
Court to interfere with the validity of a Revenue 
sale there must be sufficient ground. Omission 
to distrain moveables or thecrops or an agreement 
between the purchaser and the mortgagee of the I 
property, acollusive agreement among bidders not 
to bid against each other, these do not constitute 
sufficient grounds for the Civil Court to set aside 
a Revenue sale. {Abdur Rahim and Oldfield, 
JJ.) Manakari Venkappa Chari v. Holagumel 
PoMPANA Gowd. (1918) M. W. N. 191 : 

7 L. W. 372 : 46 I. C. 474 : 23 M. L. T. 297. 

-Ss. 38 and 44 — Illegal sale — Omission to 

set aside—Effect. 

Although an owner or proprietor of land, that 
has been sold under S. 44 of ihe Madras Revenue 
Recovery Act illegally, has failed to take steps 
under S. 36 of the Act, he is not debarred from 
pleading such illegality as a bar to an ejectment 
suit by the purchaser. 14 I. c. 70S. 

-Ss 38 and 39 '-Revenue sale — Demand 

of and payment towards a later instalment— 
Sale, validity of. 

Where a property is sold for default of the 
occupiers to pay a particular instalment but a 
demand was made for and payment was made 
towards a subsequent instalment exceeding that 
due for the earlier instalment lor non payment of 
which the property was sold, the payment should 


MADRAS REVENUE RECOVERY ACT (H OF 
1864). S. 42. 

be credited towards the earlier instalment and the 
sale ia liable to be set aside. {Sundara Aiyar an($ 
Phillips, JJ.) Secretary of State for India 
V. Venkatasubbiah Aiyar. 12 1. C. 627^ 

_-_s. ZS—Revenue sale— Purchase benami, 

la the case of a revenue sale the real purchaser 
can prove his tide and that the purchase was 
benami for him. 29 M 473 Foil. {Krishnaswamt 
Aiyar and Ayling, JJ.) SULAIMAN v. Pattuna 
tjivi. 2 I. C. 136 : 9 M. L. X. 294. 

___Ss. 39 and A2—Revenue sale — What 

parses under—Alienee fiom Hindu widow— 
Rights of Purchaser. 

In a revenue sale what is sold is the proprie¬ 
tary interest in the land and not merely the in¬ 
terest which the registered pattadar actually had- 
Where the registered pattadar of land paying, 
revenue to the Government is a Hindu widow 
who succeeded to the land as heir to her husband: 
or an alienee from her, a sale of the land lor 
arrears of revenue passes to the purchaser not 
merely the widow’s interest but the lull pro¬ 
prietary interest in the land. 13 Mad. 89 L>»st. 
{Abdur Rahim and Oldfield, JJ.) Govinda 

MAZHAVARAYAN V. VeLU 33AZHAVARAYAN. 

(1920) M. W. N. 701 : 69 1. C. 807 : 

12 L. W. 630. 

-S. A2—Revenue sale—Free of encum¬ 
brances—Meaning of—Land Improvement Loans 
Act — Proviso. 

The effect of S. 42 of the Act (II of 1864) is not 
only to discharge pre-existing encumbrances on 
the property on which the airear is due but also 
upon every property which is brought to sale for 
arrears of revenue due from the defaulter, 34 Mad. 
493 Ref. The provisions of S. 42 of the Madras 
Revenue Recovery Act apply to a sale under S. 7 
(1) ( 0 ) of the Land Improvement Loans Act. A 
sale of land uuder the provisions of (he latter 
enactment is tree from prior incumbrances 7 Mad* 
431 : 25 Mad. 572 : 34 Mad 493 Foil. The words 
of a proviso cannot be used to extend the opera* 
tion of the section to which it is attached. But 
where there is doubt as to the true meaniog of 
the substantive part of the section, it is legitimate 
to look to the words of a proviso, in oider to 
determine the proper interpretation of the section, 
(1917) A. C. 68 Rel. {Ayling and Seshagiri 
Aiyar, JJ.) Sankaran Nambudhripad v. 
Ramaswamy Aiyar. 41 Mad. 691 : 

23 H. L. T. 846 : 8 I. W. 18 : 
47 1 G. 301 : 34 M. L. J. 446* 

-B. 42- Gov/, revenue —Right of GovL to 

recover — Nature o/—Jodi assignmcn/—ilssignc* 
tf entitled to a first charge. 

Per Wallis, C. J, —The statutory charge lor 
rent possessed by land-holders and certain in- 
antdars is a creation of the Madras £st. Land Act* 
Prior to that it was well settled that where the 
Government assigned its right to revenue to the 
Inatndar subject to tbe payment of a jodi tho 
ifiamffar did not acquire a charge upon the land 
but was left to recover his rent from the occupiers 
under the provisions of the Madras Rent Keco* 
very Act. Where the;odt payable by an Inetmdar 
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MADRAS REVENUE RECOVERY ACT (II OF 
I864j, S. 42. 


MADRAS REVENUE RECOVERY ACT HI OF 
1864), S. 59. 


to the Govt, has not been assigned, it is recover¬ 
able by the Govt, like PeisMt^^h, by sale of the 
Inamdar's int^^rest under the Rev Recovery 
Act. Where the right to collect the jodi has been 
transferred to a Zamindar or Mittadar^ in con¬ 
sideration of his undertaking to pay a fixed Peish- 
the Zamindar OT Mittadar has no charge 
upon the la'ids therefor and he can only recover 
arrears of jodi in a suit for rent. The right of 
Govt, as regards Govt. Revenue is only a right to 
a charge on the land and a right to forfeit, in due 
course of law the title of the person holding land 
who does not pay the charge. 6M. 303 ; 13 M. 
89. Foil. Per Seshagiri, Iyer, 7.—The Govt, has 
a first charge for jodi which is directly payable 
to it. The terms or quit rent is applied in¬ 
discriminately in several decisions to what is re¬ 
coverable bv a proprietor from his under-tenure 
holders as well as to payments due to Govt, by 
way of assessment. According to S. 141 of the 
Contract Act, an assignee of Govt. Revenue is 
entitled to the security but not all the statutory 
remedies of his assignor and consequently 
an assignee of jodi as such will have a first 
charge therefor. {Wallis, C. 7. and Seshgiri Iver, 
7.) Subbaraya Goundan v. Ranganatha Muda- 
LIAR. 40 Mad. 93 : (1916) 1 M. W. M 216 : 

3 L W. 273 : 32 I. C. 971 : 

30 M. L. J. 387. 

-S, 42— Revenue sale — Irrigation cess, if 

land revenue—Madras Irrigation Cess Act, S. 2— 
Scope of. 

Irrigation and other cesses charged upon the 
land are part of the land revenue it&elf and S« 42 
of Act II of 1864 applies to sales for recovery of 
these cesses. S« 2 of the Irrigation Cess Act does 
not restrict S. 42 of Act II of 1864 as regards sale 
for arrears of irrigation cesses. {Sadasiva Aiyar 
and Napier, 77.) Gunnam Dorayya v. Vada 

PALLI AYYAMACHARYALU. 

18 M. 1 T. 226 : (1914) M. W. N. 648 : 

25 I. C. 797: 37 M L, J. 295. 

-S>. 42 and 3— Revenue sale — Arrears of 

Water cess—Sale free of encumbrances, 

A sale for arrears of water cess payable under 
Act VII of 1865 would convey a tille to the 
purchaser free of encumbrances. {Benson and 
Sundara Iyer, JJ.) Veeranan Ambalam v. 
Karuppaya Pillay, 

37 Mad. 49 : 19 I. C. 386 : 24 M. L* J. 511. 

-8s, 44, 69 and 63— Sale of minor's pro¬ 
perty — Arrears of revenue—Regulation X of 1831, 
S. 2— Effect of—Registry in mother's name. 

A sale of a minor’s property under tne Revenue 
RecoveryAct is not a proceeding to which S. 59 of 
the Act »s applicable so as to compel the aggrieved 
parties to sue within six months of the sa'e. S. 59, 
is inapplicable to cases protected by Regulation 
X of 1831. Regulation X of 1831 does not apply 
to such estates of minors as are ordinarily taken 
charge of by the Court of Wards ; rvotwari lands 
owned by minors also come within the protection 
of the Regulation. 10 M. 44 Dist. Where the 
patta erroneously stands in the name of the 
minor’s mother the fact does not preclude the 
minor from invoking the aid of the regulation. 


33 M. 41 Dist. {Wallis, C. 7., Sudasiva Aiyar and 
fencer, JJ.) Saminatha Aiyar v Govindasami 
Padayachi. Mad. 733 : 

(1918) M. W. N. 409 : 8 L W. 37 : 
46 I. C. 696 : 34 M. L. J. 536 iF. B.) 


--8. —Proviso—Applicability. 

The proviso to S. 44 a(jplits only when land 

to discharge the atreart., is 

sold. S. 44 is only a permissive section. {White, 
C. J. and Tyabjif J,) Venkanna Iyer t-. Secre¬ 
tary OF State. ig j, (; ^32 . 

(19iSj M. W. N. 494. 


— Jurisdiction. 


S. 58—Peisheush— of—Civil Court 


A Civil Court has no jurisdiction to fix the pro¬ 
portionate peisheush by a mittadar to Govt. S. 58 
of the Act 11 ol 1864 is a bar to such a suit, and 
Its provision is of general application and 
not restricted to questions arising in proceedings 
under that Acr. Tybji, 7., contra. [White, CJ. and 
lyabji, J.) MuTHA^’MAL V. Secretary of State 

13 M. L. T. 293 : (I8i3j M. W. N. 307 : 

10 I C. 68 : 24 M. L J. 40o. 


[The decision ultimately turned on another point 
on appeal- 16 M. I. T. 433 : 26 1. C. 817 : 

27 M. L. J. 689.] 


S. .99 Water-cess—Suit for recovery oh 
water cess paid under protest, 

A suit for recovery 01 water cess paid under 
protest IS governed by Art. 16 of the Lim. Act and 
not by S. 5v of the Madras Revenue Recovery 
Act. {Schwabe, C. J.) Secy. of State for 
India v, Chellasami Venkataratnam. 

^ 46 M. 488 : 17 L. W. 683 : 

82 M. 1. T, 236 (H. C ) ; 1923 M. W. N 258 : 

46 M. L. J. 12 : 1923 M. 652. 


--“S. 5d-~-Proceedings under—Notice of 

demand Suit for recovery of waterless paid 
under protest not governed by section. 

Where there was only a demand by the Govern¬ 
ment lor water-cess and the plaintiff paid ii under 
protest and there were no proceedings as contem¬ 
plated by the Act such as attachment of any 
moveable or immoveable properey or arrest of 
the plaintiff, a suit by ihe plaintiff 
for recovery of the water cess is not gover¬ 
ned by S 59 of the Act but by art. 16 ot the Lim. 
Act. {Abdur Rahim and Sundara Aiyar, 77.) 
Panchalapalli Pichi Reddi V. Secy, of State 
for India. Yq 334^ 


-S. Fraud or irregularity—Suit to 

set aside — Limitation, 

A suit under S. 59 must be brought within 6 
months after the plff has knowledge of fraud or 
irregularities in the conduct of sale for arrears of 
revenue, and time runs from the date of discovery 
of fraud and not from the date of sale. Per 
Ramcsam, J . *Cau$e of action’ in S. 69 means 
not only the transaction by which the plff. is 
aggrieved but also the discovery of fraud by 
which the transaction was brought about. 
{Spencer a-od Ramesam, 77.) Muthia CheTtiar 
V. KaRUTHAMEDA PiLLAl. 

IS L. W. 698 : 63 1. C. 135 : 41 M. L. J. 92. 
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MADRAS REVENUE RECOVERY ACT (II OF 
1864). S. 69, 

-S. 59—Sh(7 by aggrieved person—Re¬ 
venue sale — Illegality—Suit to set aside Luni- 
tation. 

A suit to set aside a sale under S. 59 ot the 
Madras l^eveiiue Kecovery Act by an otticer cotn- 
pelenc t»j conduct under ttie authority ot the Act 
must be instituted witnin six months from the 
date ol the sale. The onus is on plff. to prove 
that ihe provisions of the Act could not be legally 
applied and that his case is out of the scope ot 
S. 59. {Walhs, C. J, and Spencer, J.) BhaNI 

REDDI VENKAN DOKAGARU V. SECRETARY OF 

State for India. 48 I. C. 844. 

-S. 69— Swi/ by aggtieved person—Re¬ 
venue sale—Omission to serve notice — Hffeot. 

Omission to serve notice ot .demand is an ille¬ 
gality cr irregularity by the Collector ar.d would 
vitiate his proceedings but this is nr>t enough for 
the aggrieved party to enable him to obtaio 
a d.cUration that the sale is invalid it he does not 
sue within the period prescribed by S. 59 oi 
the Acl. He cannoi ignore and sue ior possession 
or.declaratioh. 34 C. ; 44 C. 328 (P. C.) Dist. 
(Seshagiyi Iyer and Napier^ JJ.) Vaduk Chinna 
Nagi Heodi V Devineni VenkaiARAMANIAH. 

23 M. t. T. 231 1 7 L W. 468 : 
45 I. C. 653 : (19i8) M. W. N. 224. 

- 8.69 — Applicability of—Purchase by 

mortgagor—Bena mi. 

S. 59 of the Act does not apply to a case where 
the mortgagor purchases the mortgaged properly 
at a revenue sale due to his own default, benami 
in another’s name, the revenue sale need net be 
set aside by the mortgagee before suing on the 
mortgage. {Sadasiva Aiyar and Napier, JJ.t Nu 
KALAPATI Kami Keddi v. Vavilla Venkatesam. 

27 I. C. 274: (1914) M. W. N. 916 

-8. 59— Suit by aggrieved person — Limt' 

tation — Construction of statutes — Ltm. Act , Ss. 
15 (2) and 29— Applicability. 

Whether the piovision of the Lim. Act applies 
to cases under special or local Acts providing for 
limitation, depends on whether the special Act 
enacts a complete body of provisions as to the 
limitation of suits under the Act. S. 59 ui the 
Madras Revenue Recovery Act is dubject to the 
general law ot limitation lor the time being in 
force, and a suit to set aside a sale ior fraud is 
subject to S. 15 (2J of the Lim. Act notwithstand* 
ing S. 29 of the Act. 34 M. 505. Dist. 12 M. Ib8; 
3 M. L J 255, Rel. {Benson and Sundara Aiyar, 
JJ.) Srinivasa Aiyangar v. secretary of 
State. 38 Mad. 92; 18 1. C. 617: 

24 M L. J. 41. 

MADRAS SALT ACT (IV OF 1889.) 

-S li— 'license—Mortgage of—Not valid. 

S. 11 of the Madras Salt Act is not coniined in 
its operation to the absolute transfers ot the en¬ 
tire interest of the licensee but applies to trans* 
fers by Way of mortgage Consequently a mort¬ 
gage of a salt pan without leave nf the Commis¬ 
sioner is of no effect against him. {Kumaraswamt 
Sastri aud Deva Doss, JJ.) Gujju Nagamma v. 
Secretary of State for India. 

42 M. T. J. 318 : (1922) M W N. 166: 
66 I. C. 356: 31 M I. T. 61 (H C.) : 
16 L. W. 295: 1922 Mad. 106. 


MADRAS SALT ACT (IV OF 1889), S. 12. 

_XX^in OF 1860. 

_ . 2 b —Decision of dispufe between ow- 

nefsofiwo villages is final. . ^ j 

If a Survey Officer acting under the Act. de¬ 
cides a boundary dispute between owners of two 

villages, the decision becomes final, under S. 25. 

if no suit is filed in a Civil Court wiihin two 

months. (Si/dnsirn Aiyar and Spencer, NaCHI- 

yappaN v. Al.agappa Chetty. 62 L C 87: 

13 Vr • 1740* 

_Ss. 11 12 and Order of Survey 

Officer—On xvliat point final. 

The order of a Survey Officer in a boundary 
case under S. 12 (3) of the Act is final only with 

regard to the dispute about,the boundary to go 

into the Survey. But it does not preclude the 
parties to dispute the correctness ol the boundary 
in a court of law. {Wallis, C J. ami Sadasiva 
Aiyar, J.) Chinnavf.nkatravadu v Kama- 
MURTI 44 M. 340: 40 M. L. J. 149: 

(1921) M. W N. 117: 61 1. C. 986: 13 L. W. 461, 

--S. 11 —Order under—Finality of. 

An order of Survey Officer under S. 11, if not 
reviewed by the appellate authority or questioned 
in suit as provided in the secdon is conclusive 
and operates as *cs judicata in a subsequent suit 
10 oust the unsuccessful party wh.> continued in 
possession. {WalliSt C J. Ayling and Kumaya- 
SWa*ny Sastri^ JJ.) MUTHIRULANDI POObARI V. 
SbthU Rama Aiyak. 42M ;d 428: 

9 L. W. 323 : 25 M. L. T 293 : 
50 1. C. 43: (1919) M. W. N. 2ji6 : 

36 M L. J. 366 (F B ). 

-S. 11— Order under — to set aside — 

Liniitalion. 

A Survey Officer’s orders, if wrong, should be 
annulled in a suit brought within the time, fixed 
by the Surveys and Boundaries Act. (Sfoiffarm 
Aiyar and Sadasiva Aiyar. JJ.) GopalasWAMI 
Chetty v. Secretary of State. 

161. C. 955. 

-St. 12 and 13— Suit to establish right — 

Limitation for—Starting point—Party to dispute 
before survey offioer—Party to appeal — Who is. 

A statement in the judgment ot ihe appellate 
Survey Officer that a party to the appeal had 
notice of the appeal is not conclusive of the fact 
of SCI vice of the notice where the Civil Court 
finds that neither party to the appeal in the Sur¬ 
vey proceedings bad notice of the appeal. In 
such a cause the jurisdiction of the civil court is 
not ousted. The first defendant and plaintiff had 
been given rough pattas at the survey for the 
lands found to be in their possession. The first 
defendant presented to the superior Survey Offi¬ 
cer a petitirn in which he stated that his patta 
included too liltle and the plaintiff's too much and 
asked for correction of each. He did not formally 
set out the plaintiff as respondent to his appeal 
though he desired relief against her by way of 
appeal. Notice of the appeal was issued to the 
plaintiff but was not duly served on her before 
the date fixed for the hearing, but the superior 
Survey Office* nevertheless declared her e^v parte 
and allowed the aopeal. In a suit by plaintiff for 
a declaration of title to the land in dispute. Heldy 
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'MADRAS SURVEYS AND BOUNDARIES ACT llV 

OF 1897,) S. 13. ' 

‘hat S. 13of Act (IV of 1897) had no applica¬ 
tion to the case and that the suit was not barred 
though brought more than a year after plaintiff 
•had notice of the survey appellate 'decision be 
cause (1) Dlaintiff was not oarty to any boundary 
dispute before the inferior Survey Officer (2) 
She was not a party to an appeal preferred under 
S. 12 of the Act and (3) she was not a person to 
whom notice of such appeal was given [Oldfield 
and Ramesam, //.) Subkamania Mudaly v. 
Meenakshi Ammal. 43 M. L- J. 194: 

16 L. W. 149: 31 M. L. T. 145. (H C.) 

1922 Mad. 392. 

-S r^~~Decision of Survey Officer—Oues- 

iion of possession—Dscision on—Omission to sue 
— E'fect of. 

In proceedings before a Survey Officer the 
plaintiff was declared to be in possession and 
entitled to certain property. The defendant who 
.as a matter of fact was in oossession did not sue 
to set aside the decision within one year. In a 
suit by plaintiff for possession: Held, that though 
defendant had been in possession for 12 years 
beginning from a date prior to the decision of 
the survey officer, still his omission to sue within 
one year of the decision barred his right and 
plaintiff was entitled to a decree for possession. 
42 M. 425; 38 M. 1202 Kef. (Coutts Trotter and 
Ramesam, J J.) Kuppuswamj Iyer v. Venkata- 
SWAMI. 31 M. L. T. 62 (fl. C.): 16 L- W. 99: 

1923 M. 29. 


-S. 13 —Adverse decision—Limitation- 

Starting point. 

Where an original order of a Survey Officer, 
adverse to the plaintiff passed on 31-10-08 but 
cross-appeals by both parties weie heard toge¬ 
ther and disposed off by a single order on 18-1- 
1909, the date of the latter order is the starling 
point of liiniti»tioQ for the plaintiff's suit for 
possession. (Ayling and Tyabji,, JJ.) Veera- 

HAGHAVA CHARIAR V. KrISHNAMA ChARIAR, 

29 1. C. 907. 


MADRAS TOWNS NUISANCES ACT (III OF 1889), 

3. 6. 

The word 'tenant' in S. 20 Cl. 3 of the Survey 
and Boundaries Act does not include the grantee 
of a rent iree inam in a Zamindari. [Ayling. O.C. 
J , Kumara^wami Sastri and Oigers, JJ.) Rajah 
OF VEnkatagiki V. SUBBIAH. 14 L. W. 589: 

(1921) M W N. 783 : 30 M. L. T. 532 : 

45 M. 1 : 41 M. L. J. 530 : 1922 M. 137. 

S. 24 Decision of Purvey Officer how far 
conclusive. 

A decision of the Boundary Settlement Officer 
that certain lands did not lorm pa.t of a Zamin- 
dari, if not contested by a suit, as well as the 
grounds of that decision, viz., that the lands 
never had formed part of the mitta are res judi- 
cata between the parties in any subsequent 
suit for those lands. [Wallis, C.J., Ayling and 
Seshagiri Iyer, JJ.) Muthammal v. Secretary 
OF State. 27 M. l. J. 529: 

26 I. C. 817: 16 M. L. T. 432. 

[But see (1921) M. W. N. 117.] 

MADRAS TOWNS NUISANCES ACT (III OF 
1889.) 

^"^Confiscation—’Money found on 
person of gambler. 

Mon^y or coins can be said to be used for the 
purpose of gaming under S. 3 of the Act only 
when they are actually staked. To justify their 
confiscation it is not enough that they are found 

gambler. [Ayling and 
Phillips, JJ.) Appaji Aiyar V, Emperor, 

, , 41 Mad. 644 : 7 I. W. 528 : 

44I„C. 205: 19 Cr. T. J. 3ol : 34 M.L.J. 253. 

S. 3— Nuisance — Gambling. 


—S. 17 {e.)—Resistance to Survey Officer — 
Good faith—Lawful authority—Colour of office— 
Meaning of. 

A Surveyor put up boundary marks bona fide on 
land not included in notification. Accused remove- 
ed the marks. Accused was convicted under 
S. 434. The section does not make distinction bet¬ 
ween raaiks fixed correctly and those fixed incor¬ 
rectly and there is n.o reference to the propriety 
of the exercise of authority. An offence under 
S. 186 is established if surveyor bona fide believ 
•ed he was discharging public functions though 
he was acting illegally. ‘Under colour of office* 
in S. 99 simply inean that the public servant must 
•be acting in good faith that is, wiih due care and 
caution. (Oldfield and Sadastva Iyer, JJ.) 
Public Prosecutor v, Madhana Bhonjo Sants. 

(1916) 2 M.W.N. 183: 

4 L. W. 377; 36 I- C. 161: 17 Cr. L. J. 481: 

31 H. L. J. 305. 

--- S.. 20 (S)—>*Tenant’ does not include the 

holder of a rent free in Zamindari. 

C D— VOL. IV 10 


A conviction for committing a public nuisance 
wiU be justified if the accused caused annoyance 
and obstruction to the public by gambling oa a 
thoioughfare. (Spencer^ J.) jn re Juturi 

Venkattappa. 28 1 I ^ 

16 Cr. L. J. 254, 

- S. 3 [12]—Offence under — Bench of 

Magistrates can try. j 

It is competent to a Bench of Magistrates to try 
an offence under S. 3 (12) of the Mad. Towns 
Nui.saDce Act. 13 M. 1^2 foil Krishnan, J.) 
Ramasami Chetty V. Muthuvelu Mudali. 

16 L. W. 662 : 31 M L. T. 420 (K. C.) : 

45 M. 843 : 24 Cr. L. J. 110 : 
1923 M. W. N. 67 : 1923 M. 191. 


Ss. 6 and *1—Appeal from conviction 
widtf \No pro^f of ^Cofttwoft Sowing house — 
Retrial when can be ordered. 

Where, on appeal preferred b 5 f accused con- 
victed of the offence of gambling in a common 
gaming house, the Sub-divisional Magistrate 
finds that there was evidence that the bouse was 
a common gaming house, he should not order 
a retrial in the absence of an assurance by the 
prosecution that evidence would be forthcomtng 
that the house was a common gaming house. (Sa- 
dasiva Iyer, J.) In re Mogambara Pathan. 

84 I. C. 3u6 : 17 Cr. L. J. 193 ; 28 M. L. J. 379. 
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MOTOR VEHICLES ACT {VIII OF 1914), 8 . 8 . 

MOTOR VEHICLES ACT (VlII OK 1914.) 

-8. a—Licensce—Drivittg without license 

— Offence. 

If “ upon demand” by a Police Officer a person 
driving a motor vehicle could n^t produce his 
driving license then and the^^e he is guiltv under 
5 8 of the Motor Vehicles Act, 1914. fudhall. 
J.) Madan Mohan Nath Raina v. Emperor. 

43 All. 123: 18 A. L. J 933 ; 68 I. C 148 : 
21 Cr. L. J. 724 : 2 V P. L. R. lA) 227. 

-^ 8 . 11 —Rules framed by U. P Govt. under 

R. 12, Cl. (aj— Front portion of vehicle — Meaning 
of. 

R. 12 framed by the U. P. Govt, under S 11 ol 
the Act only requires that on suco side ol the front 
portion of the vehicle a lamp showing a wMie 
light in joint should be affixed. ‘Fro«‘t portion’ 
in Cl. (a) must read as coniradistioguished fr.*m 
the rear and back of the vehicle in Cl (h). 'Front 
portion’ does not mean the extreme of the 
bonnet or of the front portion nut ihe p. rtion 
which is outside the seats and the s»ieering 
wheel. [Banerjee, J.) Muhammad Said v. 
Emperor. 16A. L.J. 623; 

46 1. C, 1004 : 19 Cr. L. J. 860. 

- 8 . 18 (2)— Order of suspension of lic¬ 
ense — Appeal. 

Ad order of suspension of license under sec ion 
18 (2) of the Motor Vehicles Act is anpealable 
under section 407 of Criminal Procedure Code 
{Hallifax, A.). C.)Dheklia Kumbi v. Emperor. 

23 Cr. L. J. 73 : 1922 Nag. 71. 

MADRAS VILLAGE COURTS ACT (I OF 1889). 

—- 8 . la-^Suit on contract—Voluntary sm6- 

sertption for village festival—Right to recover, 

A suit by the plaintiff for recovery of a sum ol 
money alleged to have been agreed to be naid by 
the defendant towards the expenses of a village 
festival, is not a suit on contract and is not cog* 
nizable by the Village Munsif {YVallace^ J.) 

KoSALI RaMU PILLAI V. PULASTHtAN PiLLAl 

17 L. W. 821 : 
(1923) M W. N. 86 : 1923 Mad. 330. 

- 8 . 24— Pleader—Right to appear in 

Village Court. 

A vakalatnamah from the parly entitles the 
holder to appear and plead in a Village Court 
uixler S. 24 of tbe Mad, Village Couits Act and 
no provis'on in the Act debars any one liom this 
privilege. (Ayling and Tyabfi, JJ.) MucHi’ AZU 
Ramachandra Row v. Secretary of State. 

811. C. 310 ; 39 Mad. 608. 

- 80 , 66 and 67— Decree of Village Munsif 

withdrawn to District Munsif Court for execu¬ 
tion—District Munsif cannot transfer decree 
for execution to another court. 

A District munsif receiving bv transfer a de* 
cree of a Village Court under S. 66 of the Madras 
Village Courts Act or withdrawing execution 
of a decree to his own file under S.‘67 of the Act 
has no jurisdiction to transfer it for execution to 
another District Munsif under S. 39 of the C. P. 
C. {Oldfield and Devadoss, JJ.) KandatH San 
KARAN NAIR V. KARAY KuZHAKIPROTH. 

18 L. W. 19 : 82 M. L. T. 403 
(1923) M. W, K. 868 : 44 M.LJ. 648: 1928 U. 661 


MAHOMEDAN law—A pplicability. 

_8. 73—Order under—Revision. 

Revision Irom an Order passed by a Dt. Mun- 

yif under S- 73 lies only under S. 15 of tbe Char* 
ter Act. Semhle : It may be revised also under 
S. 115 of the C.P.C {Sadasiva Aiyar and Moore^. 

JJ ) Paramasivam Pillai V. Yanayagath. 

34 1 C. 608. 

[On appeal from 82 1. C. 627. 

_8. 73 —Order under —Review —Dty 

Munsif, power of. 

A Dt. Munsil can review a judgment which 
he, acting under S. 73, set aside bv mistake though 
that Act coiitt-mplates no such review. [Kumara- 
swami ^astri, J.) Paramasivam Pillai v* 
Perivanayagathammal. ^2 I. C. 627 : 

[Doubted on appeal 34 I. C* 603.] 

MAHANT. 

Sic Hindu Law—Religious endowment. 

MAHOMEDAN LAW. 

Applicability. 

Conversion. 

Custom, 

Divorce 
Dowvr. 

Family arrangement. 

G«fi. 

Guardianship. 

Interest, law as to. 

Joint family. 

Legiirmacy 
Maintenance. 

Mairlage. 

Partition. 

Rrligious office. 

Sucoeeiicn. 

Texts. 

Waqf. 

Will 

-Acknowledgment, doctrine of. 

5ee Mah. Law—Legitimacy. 

-Advancement. 

Sec Trusts Act, Ss. 81 and 82. 

Applicability. 

- Applicability—Halai Memons of Pore 

bunder. 

The Halai memons in Porebunder are governed 
bv the Hindus with regard to the succession of 
females. [Lord Dunedin.) KhatuBai v. Mahomed 
Haji Abu. 37 C. L J. 181 : 

26 Bom. L. R. 127 : 17 L. W. 208 : 
82 M. L. T. 45 :47 B. 146 : 60 1. A. 108 : 
27 C. W. N. 774 : 72 I. C. 202 : 44 H. L. J. 35: 

1922 P. C. 414. 

- Applicability—Presumption as to death 

— Evidence Att, S 2 U). 

The presumption under the Muhammadan Law 
of inheritauce that a person missing, must be 
presumed to have died on the date of disappear* 
ance cannot be availed of by reason of S. 2 ll) of 
the Evidence Act. {Lindsay and Kanhatyalal, JJ.) 
Maira) V. Abdul. 63 1. C 286 : 19 A. L. J. 713. 

Appiioabitity of—Halai Memons — Bom¬ 
bay. 

The Halai Memons of Bombay are governed by 
Mahomedan Law in matters of succession* 
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MAHOMEDAN LAW—Applicability. 

Fawcetu JJ^ 

YUS”F V. HARGOVINDAS JEVAN. 

24 Bom. L. K. 753 : 47 B. 231 : 1922 Bom. 392. 


Under Mahomedan Law there is no such 
thing as a loint family as under Hindu Law and 
there is no presumption that acquisition.^ of seve- 
ral members living in commensalitv are made for 
the bpnefit of the family iointly. iMookerjee and 

7/.) Krishna JiBAN v. XIuhammad. 

63 I. C. 244 : 83 C. L. J. 369 


-———Amicability — Hindus—A^reement by 

litHflu ta dedicate to mosq^tf — Le^alitv, 

An agreement bv a Hindu to dedicate to a mos¬ 
que IS iJlegal under Mahomedan Law and cannot 
be enforced. {Holmwood and O. Chaiterjee, JJ.) 
Fazle Hahman V. Anath Bandhii. 

111. C. 436: 16 C. W. N. 114. 


-——-Applicability—Path^ of Ludhiana 

Dt'Uxci, 

Where there a^e Pathans and non-agriculturists 
in Punjab Mahomedan Law prevails in masters of 
inheritance. The Pathan residents of Ludhiana 
city a»^e the^^efore goyerned by Mahomedan Law 
and a special family custom regarding inherit¬ 
ance must be strictly proved Disregard of the 
rights of the females in the family to a large ex¬ 
tent is not sufficient to prove general or special 
custom, i^hadi LaL C.J. and Wilberforce^ J.) Na- 
THU V. Morad Bibi. 2 Lab. L. J. 450. 

- Applicability—Evidence and procedure— 

Rules of—How far applicable. 

The rules of procedure and evidence to be fol¬ 
lowed in decidmg disputes as to dower between 
husband and wife, which are at variance with the 
statute law, cannot be followed by Courts in Bri¬ 
tish India iChe-ds and Shadi LnU JJ.) Fazl 
Khak V. Karam Bfgam. 106 P. B. 1914 • 

27 1. C. 113 ; 241 F. L B 1915. 

AppUoabilitv of—HijraZt 
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mahomedan law—C onversion. 

Where two brothers of a Mahomedan Navayat 
community lived and traded together for a long 
time and the trade was continued by their succes- 

cnmmn *’>' I^IO. and thev also lived in 

common earning and spending indiscriminately. 

held, in a suit for partition instituted in 1910 bv 

family of the younger brother 

against the family of the elder brother. {Per Tya- 

on, J.) that the younger family was entitled to the 
^are agreed between the two brothers who com- 

m!" f common and that the princi- 

family on trading partner- 

c A. ap¬ 

plied. [Per Sadastva Iyer, 7.)—That all the pro¬ 
perties ought to be equally divided between the 
t^wo branches of (he family and many of the inci¬ 
dents of the joint Hindu faibily system obtained 
by custom among the Navavats. Difference bet- 
wee” Hindu trading firm and Mahomedan trad- 
Vrl u pointed out. iSadasHa Iyer and Tyabji, 
JJ.) Husain Saib v. Hassain Saib. 2 L. W. 1140 ‘ 

31 I. C. 927 : (1916) M. W. N, 880. 

[Judgment of Sadasiva Iyer, J. upheld on appeal 

See 411. C. 184 : 6 L. W. 836.} 


Conversion from one re¬ 
ligion to another. 

The personal law applies wherever a person 
may be Imng. {Sadasiva Iyer and Spencer, JJ.) 
Badansa Ravuther V. Falena Beo. 

16 M. L. T. 107 : (1914) M. W. N. 278 • 
22 I. C. 697 : 26 M. L. J. 260. 


Applicability—Ahantadiyas. 


The Hijrazare all Mahomedans and Hindus 
who ioin the fraternity, become Mahomedans to 
the extent of orofeesing that religion but they are 
not permitted to serve in Mosques in the Punjab. 
Since inheritance in Mahomedan law is essenti¬ 
ally based on ties of blood the burden of proving 
its apohcaiinn in cases in which such ties do 
not exist rosts on the persons affirming the pro¬ 
position. [Kensington. J ) Muss*mm*T Mahfusan 
V. Muniram. 80 P. W. B. 19>3 : 90P.L.B. 1913 : 

18 I. 0 323 : 67 P. B. 1913. 


Mernbers ^ ihe Ahamadiya sect known as 
Ahmadis or Qadianis are Mahomedans and go- 
verned by Mahomedan Law. {Chamter, C, 7. and 
Koe, Khalil Ahmad v. Ispafil, 

2 Pat. L, J. 108 : 1 Pat. L. W. 284 : 37 I.C. 302 : 

1917 Pat. 73.* 


Bequest. 


See Mahomedan Law—Will. 


Conjugal rights 


Applicability—Ahantadiyas are governed 
by Mahomedan law. 

of>The sect known as Ahamadiyas are Mahome¬ 
dans though differing on important matters of 
doctrine from orthodox Mahomedan faith and 
thev are governed bv Mahomedan Law. [Old¬ 
field and Krishnan, JJ ) Narantakath Avtillah 
V. ParAKKAL Mammu 16 L. W. 626 : 45 Mad. 986 : 

1922 M.W.N. 662 * 24 Cr.L.J. 17 : 
43 M. I J. 668 : 1923 Mad. 171. 


See Mahomedan Law—Marriage. 

Conversion. 

77” —Conversion—Law applicable—Power of 

by will—Trust and creation of life 
Estates—Creation of. 

Converis to Mahomedanisra must be deemed 
to have substituted the religion of Mahomed for 
the previous religion with so much of the per- 
sonal law as necessarily flows from that religion. 
Mahomedans must be presumed to be governed 
by Mah. Law in the first instance. The power of 

J "c logical connection 

with the Hindu Law of joint family. [Beaman, J.) 

Advocate General v, Jimbabal 41 Bom. 181 t 

31 I. C. 106 : 17 Bom. L. E. 799. 

-Conversion — Hindus — Custom—Presum- 


Usages. 


4 % 

-Applicability of—Navaya t Community 


ption. 

The presumption is that as a necessary conse¬ 
quence of conversion of a Hindu to Mahome- 
danism, he has renounced the Hindu law and 
usage. [Chandavarker and Heaton, JJ ) Bai 
Machh Bai v. Hir Bai. 

36 Bom. 264 : 10 I. C. 816 : 18 Bom. L. B. 251. 
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MAHOMEDAN LAW—Conversion, 

- Conversion—Sticccssion — Instances of 

following Hindu law. 

Instances showing that converts to Mahome- 
danism had departed irom strict Mohomedan 
Law in other matters could not be regarded as 
raising any presumption that Mahomedan Law 
had been abrogated bv custom in matters of suc¬ 
cession. But instances are relevant, and of im¬ 
portance, not to prove the special cnslom set up but 
to show that in spite ot the lact that the parties 
are converts to Islam from Hindu Khatris. Strict 
Mahomedan Law has not been invariably fol¬ 
lowed and thus to weaken the presumption re¬ 
ferred to in 20 Bom. 53, and 45 Mad. 308. (Broad 
way and Catnpbell, J NaJim-ud-din v. Abdul 
Hamid 1923 Lah. 175. 

- Conversion — Converts—Law applicable 

In the case of a conflict between two persons 
belonging to different religions, the courts must 
apply the rule oi justice, equity and good cons 
cience. 23 M. 181 Kef. (Sadasiva liycr and 
Spencer, JJ.) Badansa Rowther v. Katama 
Rue. 15 M. L. T. 107 : (1914) M. W, N. 278 : 

22 I. C. 697 : 26 M. L. J. 260. 

,■ -^Converston —SMccessfon —Burmese Bud’ 
dhist relations of—Convert to Islam. 

Under Mahomedan law only Mahoinedans can 
inherit from a Mahomedan. The Burmese Bud¬ 
dhist relations of a Burmese Buddhist who had 
adopted Mahomedanism cannot succeed to his 
estate on his death. (Rfgg, /.} Asha Bibi v. Ma 
Kya Yin. 13 Bur. L. T. 217 : 64 I. C. 614 : 

1922 L. B. 15. 

—-Co-owner. 

See Mahomedan Law Pre-emption. 

Custom. 

- Custom—Exclusion of daughters—Onus 

of proof—Presumption — Bom, Regn. IV of 1872, 

S. 2G, 

When either party to a suit sets up custom as 
a rule of decision the onus lies on him to prove 
the custom. No presumption in favour of custom 
is created by S. 26 of Bom. Regn. IV of 1872. It 
is only when custom is proved that it is made the 
rule ol decision. Where instances are adduced 
in proof of a custom of exclusion of daughters 
from the inheritance in a Mahomedan family the 
position an'^ relationship of the different members 
of the family must be considered in determining 
whether claims were not met because the rights 
to which they relate did not cxis: or whether 
they were put on one side because in the circuin- 
siances, there was no need for asserting them. 
(Lord Buckmasler,) ABDUL Hussain Khan v. 
Bibi Sona Dero. 45 Cal. 450 : 45 I. A. 10 * 

16 A. L. J. 17 : 4 Pat. L. W. 27 : 
22 C. W. N 353: 23 M. L T 111: 27 C. L J. 240 : 
IP L. B. 1918 : 20 Bom. L. B. 528 : 43 I. C. 308 : 

12 S. L. B 104 : 34 M. L. J. 46 (P. G). 

[On appeal from 6 S, L. B. 1 : 16 I. C. 641 : which 
is itself an appeal from 4 S. L. B. 86 : 8 I. C. 897.] 

—Custofrt — Joint family — Hindu Law if 
applicable 

A Mahomedan family, governed by Mahom- 
medan law adopted the Hindu religion fn mat- 
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ters of worship but there was no evidence of any 
custom in the family by vhich the Mahomedan 
law in respect of descent of property had been 

altered or varied* that the family did not 

cease to be governed bv Mahomedan law in 
matters of succession and that the females succe¬ 
eded to proprieiy interest in accordance with that 
law. (Lord Macnaghten.) Azima Bibi v. Munshi 
Shamalanand 40 Cal. 378 : 17 C.W.N. 121 : 

13 M. L. T. 169 : (1913) M. W. N. 126 : 
11 A: L. J. 169 : 17 C. L. J. 803 : 
15 Bom. L. R. 423 : 17 I. C. 758 : 

25 M L. J. 55 iP. C.) 

-- Custom — Adoption. 

Under the general Mahomedan Law an adop¬ 
tion cannot be made. An adoption if made in 
fact by a Mahomedan could carry with it no r’ght 
of inheritance. (Si>' John Edge.) Muhammad 
Umak Khan v. Muhammad Niazuddin 
39 Cal. 418 : 6 P. W B. 1912: tl9l2) M W. N. 77: 
11 M L. T. 76 : 9 A. L. J. 137 ; 16 C. L J. 172: 

12 P L. B. 1912 ; 22 M. L J. 240 : 
14 Bom. L. B. 182 : 16 C. W N. 458 : 
126 P. B. 1912 : IS I. C. 344 : 39 I. A 19 (P. C.) 

£0n appeal from 1 P. B. 1907 ] 

- Custom — Adoption — Among Mahonie- 

dans. 

Adoption is not recognised by the Mahome¬ 
dan Law but a local custom of adoption is fully 
recognised by the village community of Ramsar. 
(Colvin, J, C.) Abdulla Khan v. Sunda. 

11 I. C. 670. 

“ Custom — Proof—Mahomedans of Pal’ 
wal^ Gurgaon District, 

A custom contrary to Mahomedan Law may be 
set up but it must be proved to be an ancient, in¬ 
variable family custom. In Palwal. Gurgaon 
District, daughters are not excluded from inheri¬ 
tance unless custom is set up to the contrary. 
tBanerjee and Piggott, JJ.) Ali Asghar v. Col- 
LBcroR OP Bulandshahr. 59 All. 574 : 

40 I. C. 753 ; 16 A. L. J 697. 

- Custom — Raj put Musalma —Widow 

of. 

Among Rajput Musalmans the rule that the 
widow of a childless person takes a Ufe-cstatc in 
the property of her deceased husband is not es¬ 
tablished by custom. (Tudball, Rafique and 
Walsh, JJ.) Raja V. Ai.lahdiya. 831. C. 114, 

— —Custom— Customary right — Recital of 
prayers on another's land. 

Recital of prayers on another’s land without 
his consent is forbidden by the Mahomedan Law 
and custom cannot earn a right to such recital. 
(k'aramat Husain, J.) Niadar i*. Tika. 

9 I. C. 45. 

- Custom — Widow — Life — Estate — Power 

of a Mahomedan widow to alienate for spiritual 
benefit of husband- 

Mahomedan widow who is a life tenant by cus¬ 
tom cannot alienate to secure a spiritual benefit 
to her husband as a Hindu widow can. (Macteod, 
C. J, and Heaton, J.) Ahmed Asmal Mine v. 
Bai Bibl 22 Bom. L. B. 886 : 57 1. C. 663 : 

44 Bom. 727; 
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'Custom — Onus. 


invariable and general presumption is that 
Mahomedans are governed by the Mahome* 

fan. a cus¬ 

tom to the contrary must prove the same. (Bea- 

Mahomed v. Datu Jaffak. 

38 Bom. 449 : 22 I. C. 195 : 15 Bom. L. R. 1044. 


Custom Adoption —Conversion from 
tiinduism. 

A Hindu convert to Mahomedanism cannot af- 

ter conversion follow the Hindu law of adoption i 
and It he relies on it as usage or custom he must I 
prove it, for the Mahomedan Law recognises no ' 
adoption and it is presumed that as a necessary 

consequence of conversion the law of adoption 

has been abandoned by the convert. Adoption is 
not necessarily inheritance or succession thou'^h 
It leads 10 inheritance or succession. (C/mndTi- 
vafkar and Heaton, JJ.) Bai Machubai v. Bai 
Hiha Bai. 35 Bom. 264 : 10 I. C. 816 : 

13 Bom. L. B. 251 
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15 M. 281 : 9 M. L. T. 92. Foil, WalHs C J and 

Iyengar, J.) Ibrahim Rowther v 
Muhamad Ibrahim Rowther 39 Mad. 664 ■ 

29 M. L J. 763 : 1915 M. W. N. 866 : 

30 I. C 8 06. 


ston. 


Ciistom-Succession^Females — Exclu- 
Females are not excluded from inheritine tn 

their paternal relations ; such a custom of exclu- 
sion may be proved and it proved it will override 
f-de'he Mahomedan Law of inher.ta:.ct 

Crouch. A, J. C.) Bibi Soma 
Mir abdul Hussain Khan. 16 I.C. 641; 6 S.L.R 1 

[On appeal 43 I. c. 306 ; 45 Cal 450 (P.C ] 

Divorce. 

Grounds — Impolency of 


Divorce 


—-- -Custom—Succession-Qurashis of Multan 

--Special custom of the fajyiily in contravention 
of the Islami Law — Proof. 

Plaintiffs asserted a special custom according to 
which daughters in the family of the parties did 
not, in the presence of the sons succeed to the 
agricultural land although as regards urban im¬ 
moveable property they took their share accord¬ 
ing to Mahomedan Law, The evidence on record 
did not show that a daughter or widow claimed 
her share but was refused, held, that the special 
custom was not proved. [Le Rossignat and Za^ 
far All,]].) iVlT. Hajra Bibi v. Mt. Janat Bibi. 

4 Lah. 85 : 1923 Lah. 184. 

'Custom—Qufashi—Whether governed by 
Mahomedan Law—Applicability. 

Tne qurashis of village Hardosheikh is not 
governed by Mahomedan Law but by custom. 
{Rattigan and Shah Din. JJ.) Barkat Ali v. 
Sultan Bibi. 19 P. R. 19 I 6 : 33 I. C. 787 : 

82 P. W. R. 1916. 


husband. 

A Mahomedan wife can claim a divorce on the 
^round of impotency of her husband She will 

and forTh"7'“®"’ domains impot- 

a Ued Ind if '’""od will be 

A. L. J. 811 : L. R. 4 A. 661 ; 1924 A. 116, 


for-Fatse charge of 

A Mahomedan wife can sue for divorce aeainst 
her husband and obtain a decree for d4S.n 
of marriage on the ground that the latter fa“selv 
charged her with adultery. The doetdne o, loan 

H 'J' ''^‘' 8 *°‘M‘‘h'>™edan Law 3 W 

R. 93. Doubted. {k'nox and Bunnorjee IJ \ 
.^affar Hussain v. Ummatur Rahman. ’ 

41 All. 278 : 1 U.P.L.fi. (H.C.) 33 ; 
49 1. C. 256 ; I 7 A. L, 3 . 78. 

Divo rce— Revocation of—Divorce ■hm 

nounced thrice at the same time. ^ 

Revocation of le divurce is not oermissihl^ 

Custom—Hijras—Disciples-lnheritance Where'a^Tus^band^n^*^^^’ (revccablc.) 

.ft nusband pronounces a divorce to thp 

wife at tne same toe in three separate seiuences 

the divorce IS in the form of b^in and Chirno 

n^hi to revoke it. {Rafigue and Piggoit JJ 1 
Amiruddin V. Khatun Bibi JJ») 

39 All. 371 : 39 I. c! 513 : 15 A. L. J. 272. 


—Onus. 

According to the Hijra custom the heirs to a 
deceased Hijra must also be Hijras. Tho onus of 
proving the applicability of Mahomedan Law is 
on the person who affirms it. {Kensington, J.) 

Mussammat Mahfusan V. Muniran. 

90 P. L. R. 1913 ; 80 P, W. R. 1913 : 18 I. C. 323 : 

67 P. B. 1913. 


~ form - 


Succesion. 

The Labbais of Coimbatore (Tamil speaking 
converts to Mahomedanism) adhere to the Hindu 
Law in matters of succession and partition and 
have the same restriction on female succession 
as the Hindus. 8 M. 464; 1 C. 186 : 27 M, L. J. 156 


Burden ojproof. 

Custom—Peshawar Dt.—N.W. Provin- . Under Hanah law no special form of divorce 

IS prescribed: only the word should show a clear 
intention to dissolve the marriage tie. Where 
wo witnesses testily to a divorce Tn Hanah form 
(which prescribes no special mode of pronounce- 

alleging invalidity of such divorce 
must show that the words used were insufficient 
and incomplete to effect a divorce. {Rafigue 
^nd Piggott JJ.) Wahid Khan Za'inab 

36 A. 458 : 25 I. C. 387 ; 12 A.L.J, 707. 


ces. 

Bara Mahomedans of Xbamkani . Village in the 
Peshawar pt. inherit according to custom and not 
Muhammadan Law. {Barton. J. C.) Shakurul- 
LAH f^HAN V. Abdullah Khan. 15 I. C. 939 : 

241 P. L. E. 1912. 

Custom — Labbais of Coimbatore — 


Divorce — Grounds for — Right of 

PIff. a husband could not cancel the marriage 
on the ground of concealment of pregnancy 
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when he h^is a remedy by divorce. {Mzcleod, 
C. a«d Heaton, /,) Kulsambi v. Abdul Kadir. 

22 Bom. L. B. 1142 : 69 I. C. 433 : 45. B. 161. 

- Divorce — Validity* ol — J'itla^namah not 

viade in the presence of Kazi or wife—Registration 
— Communiiation. 

A Talaknama made in the presence of witness¬ 
es and duly registered is valid in law, though 
nol made either in the presence of a Kazi or the 
wife, and not communicated to the latter imme¬ 
diately on its execution, if it comes to her know¬ 
ledge within a reasonable time from the date of its 
execution. {Shah and Hayward, JJ.) In re : Raja 
Saheb Rasul Sahsb. 44 Bom. 44 : 

21 Bom. L. B. 1085 : 54. 1. 0. 573. 

- 'Divorce — Iddat—Period of—Forms of 

divorce. 

A divorce in the case oi talaki- i-bain or irrevoc¬ 
able talak takes effect from the date ol the writing 
and not from the date of its receipt by the wife, 
unless there are words in the instrument which 
show a different intention. 

The option to revoke in the case of taiakahsan 
continues till the expiration of the period of iddat 
and in the case of talak-hasan till the third pro¬ 
nouncement. {Hookerjee and Panton, JJ.) Mohon 
Molla V. Baru biBI. 64 I. C. 704 : 34 C.L.J. 524. 

-- ^Divorce—Post nuptial agreement —Dc* 

legation to wife of power of divorce^Suit for 
restitution of conjugal rights^DivOrce given by 
wife after suit. 

A post-nuptial delegation of the power of 
divorce is valid under the Mahomedan Law. By 
a Kobinnamah executed after the marriage, the 
husbsnd undertook not to take a second wife 
without the first wife’s permission and delegated 
to her the power of divorce in case of violation 
of the said amongst other conditions, "whenever 
she chose.’’ The husband afterwards having 
taken a secoi d wife wUhout the first wife’s 
permission sued the latter for restitution of con¬ 
jugal rights, whereupon she divorced according 
to the Mahomedan Law Held, that the authority 
to divorce was validly given and the suit must 
fail. {Fletcher and Hucia, JJ,) SainuddiN v. 
Sm Lati Fannbssa Bibi. 46 Cal. 141: 

48 1. C. 609:22 C. W. N 924. 

Divorce ^Delegation of power to wife — 
Validity—Contract Act, IX of 1872, S. 26. 

A Mahomedan husband can delegate to his wife 
power to divorce herself on certain conditions, 
e. g., on the husband marrying a second wife. 
Such act is not void under S. 26 of the Contract 
Act. [Mookefjee and Beaoheroft, JJ.) Badu Mia 
V. BadraNessa. 40 I. C. 803 : 29 C. L. J. 280. 

. •Divorce’—Condition as regards divorce. 

The condition in Kabinnama, that a wife is 
entitled to a divorce if her husband does nol 
allow her to reside wkh her father, is void. 
{Chatterjee and Newbould, JJ,) Imamali Pat- 
DARI ». ArfatUNNESSA. 32 I. C. 707. 

—- Divorce—Condition that the wife will 

continue to live in her father's house. 

A condition that the wife wilt continue to live 
in ber lather's house entered into at the time of 
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marriage is illegal and hence the wife is not 
entitled to use it for supporting her claim to 
divoce and consequently to the deferred dower. 
{Stephen and MuHick. JJ.) Imam Ali Patwari 
V. Arfatunnessa. 21 I.C, 87 : 18C.W.N. 693. 

4 

- Divorce^Deed — Non-payment of con- 

sidera tion. 

A khulanama executed by the husband con¬ 
stitutes a valid pronouncement of divoice even 
though the making over the document was 
dependant on the payment of consideration by 
her. The mere non-payment of the consi- 
derati'^n does not vitiate !he deed. iScott^ 
Smith, J.) Mussammat Sasdan v. Faiz Bakhsh. 

55 I. C. 184. 

-- Divorce—\dddX — Virgin, who is. 

Iddat is the waiting for a period which is 
incumbent on a woman after the dissolution of 
a rightful marriage which has been confirmed 
by consummation or by death of her husband. 
Where there has been no consummati or 
where the marriage is not dissolved by death of 
ihe husband iddat is not necessary. A virgin is 
either a woman who has never been married 
or whose marriage has never been consummated. 

If the father, mother or brother consent tu the 
marriage and she remains silent, it is tantamount 
to consent by her. {Chevis, J.) Jainan v. Rulia. 
50 F. W. B. 1914 : 26 1. G. 43 : 146 F. L. B. 1914. 

» •Divorce—Grounds — Ante^nuptial agree¬ 

ment—Breach of. 

A wife is entitled to divorce her husband 
under an agreement providing for divorce in 
the event of the husband taking another wife 
or she can obtain a decree of Court for divorce 
on the ground of habitual cruelty or failure to 
perform the marital duties and obligation or to 
fulfil engagements voluntarily entered into at 
the time of marriage. {Robinson, J.) Khalilal 
Rahman v. Marain Bibi. 13 Bar. L. T. 89 : 

59 I. C. 804: 10 L. B. B. 194. 

—- Divorce—Concession of tight to wife — 

Right of wife to maintenance. 

The fact that a Mahomedan husband allows 
his wife to divorce him or appoints her as agent 
for tbe purpose does not divest the husband of 
the right of pronouncing a divorce. A Maho¬ 
medan wife divorced by her husband is entitled 
to mairtenance during the period of her iddat. 
{Saunders. J. C) Nga Kyaw i>. Ml Hla. 

49 1. 0. 97: 20 Cr. L. J. 113 : (1918) 3 U. B. B. 09 

- Divorce—Right to—Contract. 

Except possibly under a contract entered into 
at the time of marriage a wife has no power to 
prevent her husband from pronouncing the 
Talak divorce. {Saunders, A. /. C) Hasan 
Chanea V Mi Sin. 29 L C. 659 : 16 Cr. L. J. fiSl ; 

(1915)11 U. B. B. 63. 

- Divorce ^ Forms of—Kkula divorce— 

Whal is, 

A Khula divorce is one when the wife alone 
desires the dissolution of marriage and in such u 
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divorce the wife mav rp««r\fo 

it j an option lo revoke 

"•> 

8 Bur. L. T. 87. 

'^■^puo^-EZfcZ:^^ 

? Mahomedan contracted a marriaee 
with a girl a^ed 15 years agreeing U) that for ^3 

years frotn date 01 marria|e he^ would iLe in 

s 'rs - .r» 

“s d^U'wris?^’ h”! 

351° enforceable’ (1 L. B "li 

hei *h toaw'feto divorce 

her husb.ind for ill-treat,nent need not ^ 

Ses°noMaL°e°h° I" ‘ime and 

ment for ! “>P ill-treat- 

ZunLba „ Roo^D™®' A) Mi Nafi- 

AUNISSA V. BODI Rahiman. 7 1. B. B 48: 

20 I. C. 642: 6 Bur. L. X. 125; 
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those shares. 9 W. R 3 ifi p<»i i/ j 

HAMtKAB,a,r,.Z„il-.^i'«,3f'- 

38 Ail. 581: 14 A L. J. 1056: 21 C. W. N. 1 
18 Bom. L, B. yay : ;jo M L T 605 

Wve"d" him 

property 01 rhv husband'"an^d “hei‘dgh?To°dot^^° 

esute"‘"(>"r r piKbATi"i,"’‘M 

U012, M w P- •'• «68: 

151, c, of w'/afs^.^i 


effected. of~Talak-ahsan-How 

cell a Talak ashan a single pronoun- 

Qh followed by 

abbtention frotn sexual intercourse for three tabrs 

NvunTb?; SnwE ^Ma 

Nyun. 4 Bur. L. X. 13; 9 I. c. 457: 12 Cr. L. J. 82. 

Divorce — Conditional — Legality* 

A conditional divorce is not recognised in Ma- 
homedan Law and is illegal. (8 A. 149 Fj (Huv 
Vflrd, A,J,C.) Mahomed Dad Mahomed v. 
i*ATlMA. 24 I. C. 881; 7 S. L. B. 138. 

Bower. 


■~j~Dower~Lien^Right to interest on un¬ 
paid dower—Mesne profits. 

Dower is an essential incident under the Mussah 
man law to the status ot marriage-, and even if it 

tne time of marriage, the law 

will adjudge It on definite principles. The dower 

ranks as a debt and the widow's right is no 

peater than that of any other unsecured credi¬ 
tor, except that if she lawfully, with the express 

p implied consent of the husband, or his other 

heirs, obtains possession of the whole or part of 
his estate, to satisfy her claim with the rents and 
issues accruing tJierefrom she is entitled to re- 
-tain such possession as against the heirs until it 
IS satisfied. This is called the widow’s lien for 
dower and the only creditor’s lien of Mahomedan 
Law judicially recognised. The widow lawful¬ 
ly in possession of her husband’s estate in lieu 
of her dower canooti in the absence of an agree- 
ment to that efifect, be made to account for the 
profits of the estate without being allowed rea¬ 
sonable compensation for forbearing to enforce 
her right to the dower debt; and this compensa¬ 
tion is best calculated on the basis of an equitable 
rate of interest on the dower debt. If the annual 
profits are less than 6 per cent, interest on the 
■dower debt the widow need not be made to ac¬ 
count at all and the heirs might be given a decree 
for possession of their respective shares on pay- 
nient of a quota of the dower proportionate to 


1.UU lor dower the .gS wlLh h , " 

sue ba. t«en peaceabfe pJI^esf. ../’‘"of "er 

band’s estate to hold that estate 
ljrduwL''a satisfy ^e.'claim 

bu.band .till le Jcao^t g7ve hl° r.'b^o 

another creditor again.f her hurDaod°s'’'e'lut‘e‘ 
Irom rccovcriug the am-uiit which is d.T.irft. ^ 
{Kyves and Dunitls, JJ.) Kaniz Fatima Beg.^* 
V. Ram Nandan Dhak Dube. 4j a 3«4 

21 A. L, J. ^ ^ 18i: 1923 t. tfl! 

Dower — Relinquishment—Burden nf 
proof-Ucuth Ulness^Pregnant woman ^ 

It IS not the Mauomedan Law mat a woman 
ho 13 pregnant la considered to be suffering 
from a mortal disease but the Law L that hf 
danger due^ not begin until the natn^ t\i \ u 

appear Consequenuy to vitiate a remis.ion^°of 

dower by a Manomedao lady on the in nnA ^ 

US having been made during her uional in ^ 

It ma.t be .bow,, that it vfar otade all^tbl 
pains 01 Jabour has commenced. The burden of 
proving that there has been a valid reh.^. 
ment ol her dower by a Mahomedan lady is on 

p. bYED Ha.an. ^y23 A. 173. 


, ~7: ’^0'^"—Non-payment of— Is no bar to 

Suit for restitution oj conjugal rights. 

prompt dower cannot have the 
effect of disraising a suit by a Mahomedan bus- 
band tor restitution of conjugal rights ilVuUh 
and Wallach. JJ.) Himban p®Ali Iher kLTn 

64 I. C. 117; 19 A. L. J. 880, 


—Lien possession—Transfer 

t widow In possession 

transfers the estate by sale, the transfer does not 
imply the transfer of her lien so as to enable the 

vendee to claim contribution of ihe dower debt 

from the heirs. {Tudball and Sulaiman, JJ.) Bin- 
DESHRI V. AFZAtKHAN.63 I. C. 344:19 A. L J. 706. 
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_ Dowff-Lien—Transferability. 

The right of a widow under Mahoroedan Law 
to lake and keep possession of husband s estate 

so long as she is not paid her dower is 
ble; and a transferee of s’lch right sttps into the 
widow’s shoes and acquires the mortgagee s pos¬ 
session. {Ryves andGokitl Prasad, AbdUllaH 

V Shamsul Hao. 43 All. 127 : 18 A. L J. 969; 

V SHA.MSLL HAC. ^ 


__ Dower— Lien—Widow in possession — 

S/<if by heirs—Conditional decree—Transfer of 

property by widow—Effect of. 

The only right which a Mahomedao widow in 
possession of her husband's property has is that 
of retaining possession in lieu of dt wer: she has 
no right to transler the property itself. A Maho- 
medan widow in possession of her husband s i 
estate in licu of unsatisfied dower cannot alienate 
the estate though she may transfer her a* wer debt : 
or light to pobsession of the estate. The trans- ^ 
for of the property gives the heirs a new cause j 
of action to sue for possession Where a Mahome- : 
dan widow makes a gift of the husband’s pro- | 
perty and not a gift of the dower debt the donee 
cannot resist the suit of the heirs for possession 
or claim payment of the dower debt. 12 A. L. J. 
lim, Foil. [Ralique and Lindsay, JJ.) Maina Bi 
Bl I- Wasi Ahmau. 41 All. 538; 17 A L. J. 629; 

51 I. C 242: i U. P. L. B. (H. C.) 106. 


_ Dower—Prompt-Deferred— Agreement 

—Sunnis. 

When dower is not expressly declared as 
prompt a reasonable amount is considered prompt 
What is reasonable depends on the circumstan 
CCS. {Richards^ C. J., and Banerjee, J.) Muham- 

.MAD SUBBHAMULLAH V. SAGHIKUNNISA BIBI. 

17 A. L. J. 626: 60 1. C. 740: 
1 V. P. L. B. (H. C.) 10. 


- Dower — Lien—Wife in possession of 

husband's properly—Transfer of such posses¬ 
sion when valid. 

The right of a Mahomedan widow to remain 
in possession of her husband’s estate in lieu of 
the dower debt is of a peculiar nature and could 
only be transferred along with the dower debt. 
[Piggott, J.) Mohammad Husain v. Bashiuan. 

26 1. C. 109: 12 A. L. J. 1141. 


mahomedan law—D ower. 

_ Dower— Dispute as to—Award effecting 

conveyance —S/iio Law—Validity of transfer, 

A Mahomedan and his wife belonging to the 
Shiasect, referred their disputes as to dower ta 
aibitrators, who under a registered awaid, trans¬ 
ferred the absolute ownership of the husbands 
property in pracsenti to the wife, reservii g pos¬ 
session of it to the husband for his liie and 
giving him control over its income with the 
proviso that, if the wife died before the husband, 
ihe possession over the entire property shouldcon- 
tinue for his life and that no lawful heir would 

have any right to sue for the property and its 
prohis ; that if the husband died before the wife, 
the wife should be owner of the property and its 
mescie profits and that the heirs of the husband 
could not interiere. Mutation of rarocs was 
effected in favour of the wife ard she executed a 
general power-of-attorney in favour ot her hus¬ 
band for the management of the property which 
she got under the award: Held, that the fact that 
possession was reserved lor the husband, in no 
way shows that the owneiship of the property did 
not pass, the award was sufficient to transfer 
ownership to the wife in praesenti, 26 All. 266, 
Kef. [Karamat Hussain and Chamicr, JJ.) 
Muhammad Talib HubSAiN v . Inayat Jan. 

33 All. 683 : 11 I. C- 762 : 8 A. L. J. 746. 

*- Dower—Grant of property—Agreement 

to discharge — Interpretation. 

Where a Mahomedan transferred certain of 
his property to his wife in lieu of her dower dues 
stipulaiing that she should enjoy possession and 
profits during her life time, that the property 
should revert to him in case she predeceased him 
the dower debt being deemed to have been dis¬ 
charged and that if he predeceased her ihe pro¬ 
perty should be hers absolutely. Held, that the 
transact’on was neither a mortgage by condiiional 
sale nor a mahabat but the wife ubiained a right 
to enjoy the usufruct during her husband’s life 
time with the possibility of such interest develop 
ing into full ownership if the hu’-band predeceased 
the wife. (14 M. 1. A. 377 R.) 33 A. 421. (S/aM' 
ley, C. J. ard Banerjec, J ) MUbarAK-unNissa v. 
Mahomed Munsab Hasan Khan. 33 All. 421 : 

10 I. C. 727 : 8 A. L. J. 206- 


- Dower — Lien—Right of widow end 

heirs. 

A Mahomedan widow’s lien on her husband's 
estate in her hands for her dower is heritable; 
but if she never got possession such a right can¬ 
not accrue to the heirs, her right being not to take 
possession but to remain in possession once she 
got u, till dower was paid. 36 A, 551; 24 I. C. 938> 
[Richards, C. J., and Banerjee, J.) Tahirunnisa 
'i. Nawab Hasan. 36 All. 658 : 241. C. 938: 

12 A. L. J.906. 

- Dower — Lien—Widow in possession. 

Where a Mahomedan widow obtains posses¬ 
sion of her husband’s property peacefully and 
quietly, she is entitled to retain such possession 
until her dower debt is paid. 32 A. 551; 32 A. 583, 
Ref. (Chamier, J.) Mumtaz-ud-din v. Saidun- 
NISSA. 16I.C. 687. 


- Dower—Prompt and deferred. 

In the absence of a stipulation at the time of 
the niairiagc as to whether the dower is to be 
prompt or deferred a portion must be considered 
prompt and such portion is to be determined 
with reference to custom and in the absence ofeus* 
tom, with reference to the status of the wife and 
the amount of the dower. (1 A, 483 : 1 A- 506, 
F. 19 W. K. 315 ; 23 M. 371, Dist.) (Sfa«/<y. C. J, 
and Banerjee, 7.) Umda Bsgam v. Muuammaddi 
Begum. 33 All. 291 : 91, C. 200 : 

8 A. L. i. 27. 

- Dower —UMsbflmi’s liability to pay. • 

Where, 5 months after marriage the plaintiff 
gave birth to a fully developed child and the 
husband turned her out but did not divorce her, 
and thereupon the piff* sued her husband for the 
pronapt dower w'hich he had screed to pay at 
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the time oi the marriage. Held that the suit was 
mamtainble. KMacleod, C. 7. and Heaton, J) 
Kulsambi V. Abdul Kadir. 45 Bom. 151 • 

69 I. C. 433 : 22 Bom. L. E. 1142.’ 
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Dow et Lien Widow taking possession 
of her httsba nd’s property— Right heritable. 

The right which a Mahomedan widow having 
a claim to dower acquires on obtaining possession 
of her husband's property, is a heniaOle right 
and if she is wronglully dispossessed she can 
maiotain a suit to recover the possession. {Scott 
C, J and Shah, /,) Majidmian v. Bibi Saheb 
1^^'- 40 Bom. 34 : 301. C. 870 : 

17 Bom. L. K. 770. 
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d"rictedTo° f be 

Qirected to account for the prohts she 

from .he land. 

Aumn Bibi .. Saf.a B.bk eiT tf 623 ^ 


in pursuance of terms 


Dower-Right to-Prompt dower—Prompt 


and dejerred—Lonsummation if a condition pre¬ 
cedent Restitution* of conjugal rights, right to, 
when arises. 


Dower—Divorce 
of Kabinnatnah. 

When under a Kabinnamah executed befnr#^ 
.he marriage the wile is given the power to 

husband laiU to fulfil any 
contained in the Kabinnamah and 
the wiie exercises that power on the husband’s 

terms the divorce is vaUd 

and enti le. the wiie to sue for her dower (iV 
R- Chatterjte and Richardson, JJ.) Sultan 
Ahmed safra Khatun. 43 i c 17 

possession of 


Pro mpt dower is payable on demand and a 
consummation of marriage is not a necessary 
condition for claiming it. A right to restitution 
of con lugal rights arises only alter dower has 
been paid. Where no portion cf a dower is de¬ 
clared to be prompt and no custom exists as to 
the practice the court has power to hold, on evi¬ 
dence that tne whole is prompt. (Chandavarkar, 
and Heaton, JJ.) Husain Khan v. Gulabkhatam, 
35 Bom. 886 : 11 1. C. 658 : 13 Bom. L. K. 511. 


— - Dower — Widow’s lien—Possession ob¬ 

tained—Rature of, 

A Mahomedan widow can retain possession of 
her husband’s estate In lieu of her dower debt, 
only ii she got such possession lawiuliy with the 
consent whether express or implied of her hus¬ 
band or his heirs, {Rankin and B. B. Ghose, JJ.) 
Sahu Bibi v. Ismail Bheik. 27 C. W. N. 1013: 

51 Cal. 124 : 1924 C. 506. 


-- —Dower —Nature of— Relinquishment — 

Essentials. 

Under Mahomedan Law, the dower is a debt 
and the moment it is settled, it is enlorceable as 
a debt. The dower becomes the property of the 
wife by the mere contract and she may therefore, 
deal with or dispose of it before taking its pos¬ 
session. The woman is entitled to give it up or 
relinquish it m continuance of the contract. Such 
relinquishment need not take place immediately 
after the husoand's death. She can relinquish at 
anytime. It caj be remitted in favour of the 
heir alter the husband's death. No consideration 
is needed for such relinquishment, but tree assent 
must be established. As the debt is enforceable 
under the Contract Act, it can also be released 
under S. 63. It is doubtful however, whether a 
dower debt could be discharged by verbal re¬ 
linquishment. [Chaudhury and Cuming, JJ.) 
Nurunnessa Khanum V. Kaje Mahomed Sakru. 

47 Cal. 537 : 24 C. W. E. 335 : 

56 1. C. 8 : 31 C. L. J l4, 

*-- Dower-Possession in lieu of-Accounting. 

^here a piece of land is in the possession of 
^ Widow for the dower debt due to her and its in- 
coaje does not exceed the amount due for interest 

C D— VOL. IV 11 


4SSC/S Procedure—Administration suit ^ 

Under the Mahomedan Law. when a widow 
Tnd heTdntT property of her husband 

and her dower or any part of it is due and un- 

paid she is entitled, as against the other heirs of 
her husband, to retain such possession until her 
dower debt is paid, provided that h^^r possession 

The fawiully and without lovcl or Iraud 

The widow, in such a case, may be reouired tn 

widow Js m possession of the entire estate she 
cannot sue for dower, unless, by an administra 

hon suit, in which she will ha^e to pTace the 

property in the hands of the Court. If shfis^n 
possession of only a portion, she can recover her 
dower debt by an administration suit or bv a suit 
against the other heirs, provided she oflers to 
surrender the possession of the property in her 

cnaracter of an administation suit. If she is in 
possession of no property, she can sue thrperLns 
in possession, and realise the amount out of the 

assets ol the deceased. (Mookerjee and Beachirff 
JJ*) Mipza JVIahoued Sharafax Paua * 
Shazadi Wahida Sultan BegvL ahadur v. 

19 C. W. N. 502 : 28 I. C. 191 : 21.C. L. J. 319. 


condiiional—Validiiy 


Certain pro¬ 
perty to his vyife in lieu of her dower stipulating 

fn property sold should bf 

in his Ktias possession till his death and that the 

be emitled to alienate the property! 
Wc/rf that the sale was not invalid though the 
stipulation Itself was invalid. {Core J ) Mnm I 
Bux .. Ajahab Mocla. ^3> j 


Dower— Lien-Right to. 


possession of the 

to retlin h Ini^hA husband is entitled 

to retain it till her dower debt is paid but she is 

liable to accouni for the proHts. Sbe need not 

have obtained possession by agreement but it 

{Mookerjee and Teunon, 

JJ.) bABJAN BewA V. ANSAR-UD-DIN. 

38 Cal, 476 : 9 I. C. 1031 : 13 C. L. J. 427. 
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_ Dower—Lien of widow—Possessory lien. 

When a Mahoinedan widjw is in pos-^ession of 
the undistributed property of her deceased hus- 
band, having obtained such possession lawfully 
and without force or fraud and her dower or any 
part uf it is due and unpaid she is entitled against 
the other heirs of her husband to retain such pos¬ 
session until her dower debt is paid, 17 A. 77 ; 38 
A 581 ; 17 A. 93 ; 32 A 563 Ref. {Campbell, J.) 
Malawa Ram v. Sumaran. 1824 Lah 402. 

_ Dower-~Prompt and deferred^lVhen 

payable. 

Mahomedan Law enjoins payment of prompt 
dower at any time before or after consummation 
of marriage and no condition whatsoever can be 
lawfully attached to the payment of prompt 
dower. As regards the deferred portion ordinarily 
it is supposed to be payable on dissolution of 
marriage, but, as observed by Mr. Amir Ali in his 
Mahomedan Law, Vol. 2, page 503, 4th Edn. 
"There is no rule by which it necessarily follows 
that postponed or deferred dower becomes realis¬ 
able on the death of the husband or if he happen¬ 
ed to divorce the wife, on such divorce ’. {Abdul 
Quadir, J,) Musa.mmat Nawab Begum v. Allah 
Kakha. 1922 Lah. 172. 

- Dower — Fixing of — Presumption — 

Transfer of property — Gift. 

That dower was fixed must be presumed, and 
its amount is immaterial because the husband can 
increase jt. A transfer in lieu of dower is not a 
gift. {Abdur Raoof and Bevan Petman, 77.1 Mus- 
sammat Umrao Bibi V. Muhamwad Bakhsh. 

66 I. C. 236. 

•Dower—Right to—Prompt dower, 

A wife is entitled to prompt dower and she can 
claim it at any time after the marriage. Payment 
of it is not conditional on her living with her hus¬ 
band. In a suit by the wife for prompt dower and 
a cross suit by ths husband for restitution of con 
jugal rights the enforcement of the decree in the 
suit sboald not be made conditional on the en¬ 
forcement of the decree in the other suit. (Scoff 
Smith, 7.) Nawab Bibi v. Muhammad Din. 

2S P. L. B 1918 : 46 1. C. 893 : 

100 F. W. E 1918 

- Dower^Pixed—Varialton of. 

Where a dower amount is fixed by agreement, a 
court cannot go behind it to find out whether it 
was a proper amount but a verbal contract for a 
larger amount can be established only by most 
clear and satisfactory evidence ; where plaintiff 
fails to prove the amount alleged courts can only 
allow the amount admitted by the defendant 
■{Chevis and Shadi Lai, 77.) Fazl Khan v. Karam 
Begau. 106 F. B. 1914 : 

37 I. C. 113 : 241 F. L. B. 1916. 

•Dower — Amount^Reduction of amount 
on ground of husband's poverty. 

Where a sum has been promised as dower and 
the parties really intended it to be paid on occa¬ 
sion arising, the Courts will not reduce admiseri 
^ordiam. or because the husband is poor, bot that 
where no sum is ascertained or where a suoa 


MAHOMEDAN LAW—Dower. 

named was merely nominal, the promise will not 
be enforceable. [Rcid^ C* dftd Johnsiottt^ 

Rahmat Ali Khan v. Bub Zuhra. 

14 P. E. 1912 : 157 F. L. B. 1912 ; 


_ Dower— Proper dower—What is. 

The criteria for determining "proper dower" 
are the social position of the woman s family, 
wealth of the husband, the wife’s personal qualfi- 
cations, the circumstances of time and condition of 
society and the husband’s siatus; where an ex^s- 
sive dower is promised but proved to be only for 
show" or where no dower is proved to have been 
raised at marriage, ‘proper dower* should be paid. 
Where a dower excessive in respect of the means 
of ihe husband is promised in earnest, the court 
cannot reduce it to a ‘ reasonab e Fgure" except 
on proof of a custom to the contrary {Johnstone 
and Shah Din, 77.) Shadi Khan v. Umdan 
Begam. 

34 F. W. E. 1912 ; 13 I. C, 73 ; 52 F. L. K. 1912. 


- DowerSuit for—Widow in possession 

of estate, 

A. a Muhammadan, died leaving behind a 
widow B and a minor daughter C by another 
wife. A’s land was, after his death, half owned 
by B and half by C, B sued C for the recovery of 
Rs. 1,000 as her dower afterwards. The suit 
was not maintainable against C, in whatever 
capacity C held one half of the family land. If 
the land passed absolutely to B and C. then B, 
was more than sufficiently paid for dower. She 
was given more than her legal share and could 
not claim her dower as well. {Kensington, J.) 
GhulaM Fatima v. Gantan Bibi 

5 F. L. B, 1913 : 13 I. C. 626: 226 P. W. B. 1911. 


- Dower—Lien in properties of husband. 

Under the Mahomedan Law the wife is no 
entitled to any lien in respect of her mahr on the 
properties before dissolution of marriage. 41 M. 
1026. dist. {Oldfield and Ramesam,JJ.) NaRAYaN 
Iyer v, Biyari Bivi. 14 L. W. 624 : 

(1931) M. W. H. 808 : 68 I. C. 673 : 

41 M L. J. 667. 

- Dower—Lien— Widow in possession of 

husband's estate — Lien—Consent of other heirs 
— Widow's right if transferable — Rights of 
transferee. 

A Mahomedan widow who is lawfully and 
without iorce or fraud in possession of her 
husband’s property is entitled to retain posses¬ 
sion of such properly as against his other heirs 
until her dower is satisfied, even though such 
possession was not obtained with the consent 
(express or implied) of or under an agreement 
with her husband or bis other heirs, and such 
property could not be divided among the heirs 
until the dower debt is satisfied. The widow, 
however, has no power to make a valid sale of 
the properly m her possession so as to bind her 
husband's heirs. The purchaser, to the extent 
of the widow’s dower, is entitled to retain pos¬ 
session of the property sold to him, as against the 
heirs until the dower debt it satisfied. Cate Law 
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reviewed. 38 A. 581 P. C. Dist. (Abdur Rahim, 
0. C. Oldfield and Seshagiti Aivar, JJ.) 
Beeju Bee v, Moorthuja Sahib. 

43 2£ad. 214: 
26 U. L. T. 419 : 53 1. C. 905 : 
11 L. W. 160 : 37 M. L. J. 627 (E.B.). 


peacefully, without force or fraud she is entitled 
to a lien thereon for dower ; it is not necessary 
that her possession should be the result of agree¬ 
ment or consent of her husband or his heirs, 
{Daniels, J. C. and Dalai, A.J^C.) Hafiz-un- 
NISA V. JAWAHIR SiNGH. 66 I. C, 24 : 24 0. C. 374. 


- Dower—Claim for—Nature of obliga- 

tion^Righ^s of wife. 

Dower is a sum of money to which the wife 
Becomes entitled by marriage, Tt is not a consi¬ 
deration proceeding from the husband for the 
contract of marriage but is an obligation imposed 
by the law as a mark of respect for his wife. 
The character ot the obligation to pay the dower 
is a debt. The moment the do^er is settled, it 
becomes a recoverable debt and the wife has a 
lien over the property of her husband in her pos¬ 
session for unpaid dower, fari passu with other 
creditors. 11 W. R, 212 : 2 N. W. P. H. C. R. 
327, Ref. [Seshagirt Aiyar and Napier, JJ ) 
Abi Dhunimsa Bibi Ammal v. Muhammad Fattu 
Uddin Sahib. 41 Mad. 1026 : 23 M. L.T. 78 : 

(1918) M. W. N. 246 : 44 I. C. 293 : 

35 M. I. J. 468 

- Dower — Minor — Liability for dower — 

Majority Act {IJi of 1875), S. 2 —Applicability of 
—Liabilily of father. 

Minority of a Musalman at time of his marri¬ 
age does not absolve him from liability to pay 
the dower to bis wife, since S. 2 (a) of the 
Majoriy Act provides that nothing in that Act 
shall affect the capacity of any person to act in 
the matter of dower. A father is not liable to 
pay the dower debt of his son, if the son was not 
a minor under the Mabomedan Law at the time of 
marriage in the absence of a contract of 
guarantee. That the son has no property is no 
ground for making ihe father liable, {Miller 
and Sadasiva Atyar, JJ,) Sayabkhan Sandojai 
V, Beebee Khathoo. 29. I. C. 687. 

- -Dower—Liability of heirs to Pay—Extent 

of. 

The heir who sues the widow for possession of 
his share is only liable to pay the proportionate 
part of the dower debt (33 A. 182 F B Foil) and 
not the whole of the dower. Wbere funeral ex¬ 
penses are paid out of the estate by the heir in 
possession, he is not entitled to contribution from 
other heirs fora proportionate share of the ex¬ 
penses. {Baker, O. J. C.) Raumat Bi v. Bhuri 
Bl. 6 N. L. J. 161 : 1923 Nag. 307. 

——Dower—Transfer in lieu of — Registra- 
iion^T.P. Act—Ss. 54, 120. 

A transfer of immoveable property in lien of, 
dower amounts to a sale and can ooly be effected 
by a registered document as required by S. 54 
of the T. P. Act. When a party desires to get 
out of the application of a general rule like S. 54 
by virtue of the exception created by S. 129, he 
must allege and prove clearly that the transaction 
was intended and purported to be under the 
Mahomedan law, {Kotwal, A. J. C.) Fahmiddn 
Nissa V. Hiralal. 641. C. 126 :17 N. L K. 103. 

Dower—Charge—Widow in possession. 

If tk Mahomedan widow has obtained posses¬ 
sion of her husband’s property lawfully and 


- Dower—Cause of action—C. P. C. S. 11 . 

Expi. IV Cause of action for dower distinct 
from that for share in inheritances—Oudh Laws 
-4 c/, 5. 5. 

The cause of action for a claim lor dower is 
distinct from the cause of action for a share in the 
inheritance. Where a Mahomedan husband sned 
for the recovery of his share out of the property 
left by his wife on her death in possession of her 
mother and the mother did not plead as a 
defence, the non-receipt of the share out of the 
dower which fell due on her daughter's death 
held, that it did not bar as res judicata a subse¬ 
quent claim by the mother for her share in her 
daughter’s dower money. In fixing the amount 
of dower under S. 59 of thd Oudh Laws Act, the 
Court is not to lake into consideration the means 
of the husband at the time he entered into 
the contract of dower, but his means at the 
time it is so*ight to enforce the contract. 
{Muhamed AH, A, /. C) Amir Khan v. 
Mt. Sikandar Begam. 19 o C. 171 : 

36 I. C. 49 : 3 0. L, J. 298. 




band. 

In a Mahomedan widow’s claim for dower the 
decree ought to be passed against the assets left 
by her husband and not against the person per¬ 
sonally into whose hands those assets fall. 
\Lindsay, J C.) Au Mukammad Khan v. Sajyadi 
Begam. 33 j 


——— Dower—Decree for—Rights subsequent. 

Where a decree is passed according to the 
claim for dower and is satisfied no suit lies for 
the recovery of balance nor can the widow retain 
possession of the deceased husband’s property, 
17 I. C. 81, Dist. {Lindsay,]. C.) Inayat Ali v. 
Jaitun Bibi. 2 0. L. J, 579 : 32 I. C. 362 : 

18 0 . C. 263. 


Dower — Lien—When arises—Transfer 
of property. 

^ Muhammadan widow’s lien for dower arises 
only where she gets actual and lawful possession. 
Quaere. A transfer of the property in the 
hands of a Mahomedan widow with a lien for 
her dower, does not affect her lien, whether the 
lien itself is transferable, {Lindsay, J.C.) Aziz-ul- 
Hak V. Mariyam Bibi. 17 0. C, 167 : 24 I. C. 45 : 

1 0. L. J. 225< 

—Amount of—Discretion of Court 
to reduce it —S. 5, Oudh Laws Aci—Shiah and 
Hanafi law. 

In exercising the discretion vested in it by S* 5 
of the Oudh Laws Act (XVIII of 1876) the Court 
may reduce the amount of dower though fixed 
by contract. The Court considers the status of 
the lady and the assets of the husband’s estate 
irrespective of the liabilities incurred bv the hus¬ 
band before his death. Under Shiah Law, con¬ 
summation is not the only means of establishioi^ 



167 


168 


CIVIL DIGEST, 1911—1923. 


MAHOMEDAN LAW—Dower. 

dower ; under Hanafi Law, the right is founded 
on consummation and the physical act of con¬ 
summation is presumed, whereas in the former 
case it has to be proved- Under the shiah law, 
the wife’s ri<rhi to dower vests in her when the 
marriage is consummate'^. When she or her 
husband dies before consummation and during the 
subsistance of the contract it is doubtful whether 
the wile is to have her dower in full or only hall 
of it. The Court may accept the more equitable 
doctrine which secures to, the wife a right to 
dower in full. Till the contrary is proved it should 
be assumed that a husband lived in good terms 
with his wife and that he had no desire to de¬ 
prive her of the full rights accruing to her under 
the nuptial contract. {Lindsay^ and Sobonadicre, 
A. J . C.) Bismiallah Begam v. Shahk Bano 
Begam. 1 0. L. J. 1 : 22 I. C. 529 :16 0. C. 325 

- Dower — Lien—Property in posisession of 

widow- 

Where the widow is proved to have obtained 
peaceable possession of her husband’s property 
after his death without fraud and force, she is 
entitled to retain it until her dower debt is 
satisfied. 32 A. 563, I O.C. Sup. Vol Page 6 Foil. 
{Piggot, /. C.) Hasam Raza V. Basti Beegam. 

17 I. C. 81 . 16 0. C. 267. 

- Dower—Prompt dower — Non-payment — 

Wife's right under Sunni Law — Decree for 
prompt dower passed by a competent Court—Oudh 
Laws Act {XVIII of 1876), S. 5. 

The bunni Law gives a wife the right to refuse 
to surrender her person to her husband, till the 
paymeijt of prompt dower even if consummation 
of marriage has taken place. In case of 
a decree fixing tbe amount of prompt dower 
passed by a competent Court in Oudh : it was 
held, that the question could not be reopened by 
the Oudh Courts and S. 5 of the Oudh Laws Act. 
did not apply to the case, as the matter had 
passed out of the stage of contract and dower 
had become a debt of record, [Lindsay, J.C. and 
Rafiqne, A J. C.) Wajid Alikhan v, Sakmawab 
ALi Khan. 16 I. C. 747 : 16 0. C. 127 

- Dower — Amount of—Minimum and 

Maximum. 

In the case of Sunnis the minimum amount of 
dower is 10 dirams (which is something between 
Rs. 3 and 4); and in the case of shiahs, there is no 
fixed legal minimum. {Evans, J. C. and Lindsay, 
A. J. C.) Mahomed Hashim Ali Khan v. Sadiq 
Husain Khan, 13 I. C. 882 : 14 0. C. 366. 

- Dower—Widow in possession of property 

in lieu of it — Alienation—Rights of transferee. 

Under Mahomedan law, a widow who is in pos¬ 
session of her husband's property in lieu of dower 
is competent to alienate the same. But the alie¬ 
nation gives tbe transferee only the right to re¬ 
main in possession till she dies or her dower debt 
is satisfied. {Coutts and Das, Jj.) Sheikh Nabijan 
V. Mt. Sahifan. 

4 F. L, T. 278 : 1923 P. 163 (2). 

- Dower—Lien in favour of widow — Trans¬ 
fer of debt and the propeity—Transfer of the 
properly without the debts—Rights of transferee — 
Death of widow—Effect of merger. 


I mahomedan law—D ower. 

' Where a Mahomedan widow iu possession of 
her husband’s property ‘*in lieu of dower” trans¬ 
fers the security, either with or without the 
dower debt, the tiansferee is entitled to retain 
possession of the property until the dower 
debt is paid, though, where the transfer is with¬ 
out the privity oi the persons bound to d’seharge 
the dower debt, the transferee takes the security 
subject to the state of account between the 
widow and the persons bound to discharge the 
dower debt at tbe date of the transfer and any 
payment made by these persons to the widow 
after, but without notice ot the transfer must, in 
the absence of collusion, be allowed to those per¬ 
sons as against the transferee. 

But the case is different where there is a sale 
of the property and not an assignment of (be se¬ 
curity. The right to hold the property as secu¬ 
rity for the dower debt, and to continue in pos¬ 
session thereof until the dower debt is satisfied 
is property, and is both heritable and transfer¬ 
able. 43 A. 127 : 32 A. 551 ; 43 M. 214 Ref. 

But the widow has no proprietary tiMe in the 
properly except to the extent of her share there¬ 
in ; and where she purports to sell ihe property 
and not the security only, the sale is utterly in¬ 
effectual so as to confer any title on the vendee, 
but though the vendee takes no title to the pro¬ 
perty by virtue, of the sale, he is entitled to 
retain possession of tbe property, if he is put in 
possession thereof, not indeed by virtue of the 
deed of sale but because, so long as the debt re¬ 
mains unsatisfied, the heirs at law could not 
claim to be put in possession of the property, and 
the widow herself would ec bound to make good 
her representation to the vendee to the extent of 
such interest as she could lawfully transfer. The 
wiaow IS entitled to retain possession of the pro- 
pcity so long as her claim is not saiisfied. There 
is t othing to prevent her from putting some one 
else ill possession ot the property, and conferring 
on him the same right which she could exercise 
over the property. Having done so, she could 
not maintain ejectment against him, it she has 
roceived co'isideration for ihe transaction ; 
and it follows that, though the sale does 
not operate to confer any title on the vendee, 
he is still entitled to retain possession of 
the property as against the widow and ail per* 
sons claiming through the widow, so long as 
there is a debt due to the widow. He is also 
entitled to maintain his possession of the proper¬ 
ty as against the heirs at law so long as they do 
not discharge the dower debt. 

Where therefore a Mahomedan widow in pos¬ 
session of her husband’s pioperty as a security 
for her dower debt, purports to sell the property 
and puts the vendee in possession of the property 
the vendee is entitled to retain possession of the 
property so long as her claim to the dower re¬ 
mains nnsatisfied. But tbe moment the dower 
debt is sati-fied either by payment to the widow or 
to her heirs the heirs of the husband are entitled 
to recover possession of the property from the 
transferee; and the same result follows where the 
heirs of the widow happen to be heirs of her hus¬ 
band, for in such an event, the right to receive the 
dower debt and the liability to pay the dower debt 
unite inthe same persons and there is consequently 
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an extinctiin of both the debt and security 
and therefore of the right to retain possession of 
the property as a securiiy for the debt. {Coutts 
and Das, JJ.) 3ibi Makbub-un-nissa v. Bibi 
Umat-un nissa. 

2 P. 84 ; 4 P. lu T. 279 

1922 P. 348 : 1323 P. 33. 

- Dower — Widow's lien in respect of — 

Transfer ofUen—Rights of transferee. 

Toe lien on tne property of her husband given 
by the Mahomedan law to a widow in respect of 
her djwer is a right to possession until the debt 
is discoarged. It is not an interest in property 
which can be severed from the right to dower 
and transferred as a separate interest. It is a 
right to the possession of the property by the 
person entitled to be paid the dower as long as 
the debt is not discharged either by the income 
from the property or by payment by the heirs or 
others interested in discharging the debt. It gives 
the widow the right to possession and so long as 
she does not transfer her dower debt and that debt 
remains undischarged, she may transfer, for her 
life-time possession ot the property the proceeds 
of which belo^'g to her until the debt is paid 
off. The position of the transferee in such a case 
might be regarded as constructively her posses¬ 
sion and 10 this sense it would not be severed 
from the dower debt. Just as she could dispose 
of the proceeds in any way she chose during her 
life-time and until the debt was discharged so 
also she could transfer possession of the proper¬ 
ty in the same circumstances, the transferee be¬ 
ing entitled to the usufruct. But »£ she should 
transfer the dower-debt or if she should die and 
her estate devolve upon her heirs or assignees, the 
transferee's rights to possession would be extin¬ 
guished as the debt and the security cannot be 
severed, thereby converting the security into a 
interest in the property. {Miller, C. J. 
and MuUtck, /.) Abdur Rahman », Mahomed. 

2 P 76 : 4 P L. T. 267 : 

1923 Pat. 313 ; 1922 P. 72. 

of dower debt—Express 

words-~Necessity, 

In proving a transfer of a widow’s dower debt 

withsecurity it is necessary to show that words 

were used to the effect. Quaere If exp ess words 
are sufficient to prove a transfer of a dower debt 
with security why should not a covenant clearly 
implied in a document, have the same effect, 
when a document executed bv a Muhamadan 
widow purported to sell willingly and vend 
absolutely the whole of her estate for a con- 
sideralion of a monthly allowance till the 
widow’s death and it was expressly stated in 
the document that the widow reserved no right of 
cancellation of the document and that the proprie¬ 
tary interests, title and rights which she had. were 
ail transferred to the persons in whose favour the 
document was executed and that od her death her 
heirs would have no right of interference or 
claim to the said rights in the properties. Held 
that the instrument showed an out and out 
sale of the whole estate but it had not the effect 
of transferring the dower debt or its security, 
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transferee was put in 
possession by the widow it was not ad.er^e 

possession against her heirs inasmuch as d 

widow’s possession and the cause of 
action arose only after her death. {Bucknill j ) 
ABDUL R-lHM.aN SI. VVALI MuHAMMED ’ 

65 I. C. 224 (b) (Pat.) 

JT; Dower—Gift in lien of—Widow in Pos- 

session^ Prestimplton. 

It cannot be presumed that a sift made bv a 
luhatnmedan husband to his wife in lieu of dov4r 
IS an absolute gilt or that ihe wife is only to sahs- 

position IS that of an 

usufructuary mortgagee and she cannot acquire 

tied to adverse possession against those eiiti- 
tled to the equity of redempiion. [A/dler C J 

and Ross, J.) Hira Sing v. Sheik Mosahab ' ‘ 

2 Pat. 1. T. 20T ; 59 I. C. 865 : 

1921 Pat. 14T. 


Dower— Administration suit. 


In a suit by a Muhamtnadan widow aeainst 
her husband’s heirs for her dower debt dff 

he^h*^ h ’'“h i'°‘P*’P0‘ all the properties of 

her husband of which she was in possession and 
an account should be taken as in an admmUtra 

Suttan Ahmed, JJ ) Azk 
Fatima v. Sah Khairat Ahmad. 

2 U. P. L. E (Pat.) 48 : 

68 I. C. 444 : 1920 Pat. 222. 

^ ^Hower—Dissolution of marriaee af ih^ 

-‘/f- \ffsot S 


amount if can be reduced. 


Per Sharfuddin. J.—A Court of law h:., ..o 

Sower" ‘°wTer "."h'’"'I" P°"tracted amount of 

the dower deTerre'dTs^^m'atiaT 

Since the dower, if not alre;»rii/ ®*^*^*' 

at once iP^r Pnl i » tt V P^'d becomes due 

«z'' s *£r 

{Sharfuddin and Roe JJ) B,‘mS°L\^" marriage. 
MED Sayeed ' z>. Maho- 

40 1. C. 673. 

mahomedan law-E ndowment. 

See Mahomedan Law—Wakf. 

Family Arrangement 

eharoed arrangement — MaintenatUe 

cnarged as income-^Validity of. 

In a suit relating to ‘ wakf ’ properties the 

® compromise as a result of 
nf!*^was given up 
?n flip ^ yraogement was made pursuant 

certain 

maintenance allowances were to be paid regularly 
to the parties and their heirs, and the mutawaili 
afterwards failed to pay the allowances to the 
fieirs on the ground that the original wakf itself 
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was invalid so far as the provision for tbe heirs 
was concerned. 

Held, even though the family arrangement 
purported to confirm the wakfnamas, which were 
invalid, maintenance bad thereby become a 
charge on the properties and the agreement 
haviog become a contract for valuable considera¬ 
tion. was quite valid aod enforceable. {Viscount 
Cave) Khajbh Solehman Quadir v. Nawab 
Sir Salimullah Bahadur. 

49 I. A. 153 : 49 Gal 820 : 
81 M. L. T. 79 : 4 TT P L. B 70 : 

L R. 3 P. C. 189 : 87 C. W. W. 101 : 

24 Bom. L. B 1267 : 21 A. L. J. 1 : 37 C. L.J. 56 : 

43 M L.J. 386. 922 P. C. 107 (P. C.) 

- Family arrangement — Compromise — 

When Courts interfere with* 

The propcsition, that a compiomise should be 
judged not by what the Court concludes to be 
the rights of the parties but by what was regarded 
as just and proper by the contracting parties, is 
subject to the proviso that although mistakes 
in valuation or in ascertainment of rights might 
exist if the transaction should have been entered 
into honestly and with a view to secure full 
justice to the various parties without undue 
advantage being taken by one of the members of 
the family so that litigation may be avoided and 
family peace restored it is binding. {Walhs, C. /. 
and Seehagiri Aiyar. /.) Abdul Husain v. 
Mahomad Ibrahim. 

8 L. W. 879 : 85 I. C. 243 : 19 M. L. T 346. 

--Gift. 

Conditional gift. 

Consideration. 

Construction. 

Death illnett. 

DeliTery of Possession. 

Bevocation, 

DndlTided share. 

Validity of. 

Gift—Conditional Gift. 

- Gift—Conditional gift — Consteuction, 

According to Hanafi Law, any derogation from 
the completeness ofagiftis null; in coiidiiional 
gifts, if the intention to give to the donee tbe 
entire subject-matter be clear, the gift is valid 
but the condition void Where A, gifts property 
to B, stipulating that B should pay a certain part 
of the usufruct periodically to C both the gift 
and the condiiion would be valid and an alienee 
of this property from B would tahe it subject to 
this condition.(ll M. I. A. 617. F.) {Richards, C. 
j. an'* Banerjee, J.) Laligan v.Muhammad 
Safikhan. 84 All. 478 : 161. C. 106 : 

9 A. L. J. 798. 

- Gift — Conditional gift—Donee*s power 

restricted for the life-time of a third person — 

Effect, 

Where ft gift is made with a condition res¬ 
training alienation, the gift itself is valid but the 
condition is not. But a condition directing the 
enjoyment of the usufruct of the gifted property 
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by a third person for life is valid 1 4 . W. R* 25*- 
IP. C.) Ref to. { Chamier ,),) Muhammad Shafi. 
Khan tf. Lalijan. H C-^08. 

_ Gift—Conditional gifts—Validity under 

Hanafi Law—Gift to wife—Presumption as to 

possession . 

Under Hanafi Law where a gift is made to a- 

wife with a condition attached, the gilt is valid* 
but the condition is void, in such cases there is- 
no presumption as to possession though in the 
converse case of a gilt by a wife to t^'e husband 
there is that presumption of possession jo tht 
husband's favour. {Karamat Husain,J.) Nea^ 
Begam V. Manzor Ahmad Khan. 

11 1. C. 534 : 8 A. L. J. 580. 

- Gift — Condstional gift — Derogating 

from grant—Effect of — Musha. 

If a gift is made subject to a condition dero¬ 
gating from the grant the condition is void and 
the gift takes effect as if no condition is attached 
to it. But a condiiion in the nature of a trust to 
maintain the donor during her life does not 
make the gift inoperative. A deed of gift giving 
one half of certain plots of land is not within 
the mischief ot the rule of musha. [Chuudhuri 
and Cuming, JJ.) JAGIR PRAMANIK v. Subid- 

Molla. 84 !• C. 378* 

- Gift—Conditional gift—Reverter to donor. 

Under the Muhammadan Law, a gift by a hus¬ 
band to his wife with the condition that she is to 
have only a life-interest and that alter her death 
the property should revert to his sons, is valid 
but the condition is void, {Agnew and Shadi 
Lai, JJ.) Nathu V. Rafiq Mahumuad. 

870 P. L. B. 1913 : 80 1. C. 807 r 

171 P. W.R. 1913. 

- Gift—Conditional gift —Contingent and 

Conditional — Validity. 

A gift of a house subject to a condition that the 
donor should reside in it, is valid. 30 M. 306- 
Foll. Contingent gifts are generally consi^ 
dered invalid while conditional gifts can be en¬ 
forced as absolute gifts, although the condition 
may be bad. 19 M. 343, Dist: 13 B. 264, ReL 

Iyer and Spencer, JJ.) ALLAPICHai 
Tharaganar V . Mahomed Moideen. 

83 I. C. 690 : 15 H, L. T. 816. 

- Gift—Conditional gift — Life-estate. 

A deed of settlement executed by a Sunni 
Muhammadan of Rangoon is to be construed ac¬ 
cording to principles of Muhammadan Law. The 
creation of a life-estate is inconsistent with the 
rules of Muhammadan Law and where a lile-es- 
tate is Sought to be created the donee takes an 
absolute estate, {Hartnoll, Offg. C.J. and Young, 
J.) Annamalay Chetty V. Mahomed Ismail. 

7 Bnr. L. T. 76 : 88 I. C. 903 : 7 L. B. B. 183. 

Gift—Goasideration, 

- Gift — Consideration — Hiba-bil-ewaz — 

Essentials of. 

For a valid Hiba-bll-ewaz, actual payment of 
consideration must be proved and also a bona 
fide Intention of the donor to divest himself in 
praesenti of the property and to confer It on the 
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donee Where therefore there was no relinquish¬ 
ment or surrender of any rights, or any consider¬ 
ation lor the transaction, the hiba-bil ewaz is in¬ 
valid. \Piggott and Walsh, //.) Mohan Lal v. 
Mahmud Husain. 44 A 580 : 

4 U. f L. B. (A, 158 : 
20 A. L. J, 434 ; 1922 All. 347. 

- Gift — Consideration —Hiba bil-evvaz— 

Absence of consideration—If takes effect as simple 
Hiba — Possessston—Delivery of» 

A document tailing as a Hiba-bil-evvaz could 
take ehect as a Hiba it the Court is satistied 
about the conditions of the gilt. Where the 
minor donee is living under the guaraianship ol 
the donor no delivery of possession is necessary, 
a declaration ot the intention to give being suffi¬ 
cient. (Chatterjee and Panton, JJ.) Sekajuddin 
V, ISAH Haldar. 25 C. W. B. 833 : 

49 G. 161 ; 1922 G. 2a8. 

--^— Gift — Consideration —Hiba-bil ewaz. 

A hibU’bihewaz is a gilt for consideration and 
has incidents very diherent tiom those of a sim¬ 
ple gift [hiba], A party claiming uuder a deed 
of hiba-bihewaz must prove the passing of consi¬ 
deration for hiba otherwise it will be treated as 
invalid. It will not be treated as a simple gift 
without consideration and accompanied by pos¬ 
session. {Walm ley and Huduy JJ,) Jidda Jan 
BIBI V. flAKTAR. 63 1. C 420. 

- Gift — Consideration —Hiba-bil-ewaz — 

Inadequacy of consideration — Effect. 

The release of a dower debt is a sufficient con¬ 
sideration for a deed of conveyance by the hus¬ 
band to the wife. Inadequacy ol the considera¬ 
tion does not affect such deed. (Fletcher and 
Huda, JJ.) Abdul Majid v» Khalil Rahman. 

46 1. C. 355. 

-— Gift — Consideration — Hiba-bil-ewaz— 

Invalid condition—Effect of. 

Where the conditions in a hiba-bil-ewaz regard¬ 
ing the enjoyment ot the property are invalid, 
then the gift is absolute and unqualified. (Fleich 
er and 6hamsul Huda, JJ.) Neamat-un-nissa 
Bibi Golam Panchaton Kazi. 

22 C. W. N. 512 : 46 I. C. 601 : 27 G. L. J. 602. 

- Gift — Consideration —Hiba-bil-ewaz — 

Burden of proof. 

The person in whose favour a hiba-bil-ewaz is 
executed must show that the consideration as de¬ 
scribed in the instrument was paid. (Sanderson, 
C. J., and Mookerjee, J.) Shaik Nawab Jam v 
Safiur Rahman, 38 I. C. 882: 25 C. L. i, 286. 

---Gi/f—Co«s/der<ifron— Hiba-bil-ewaz. 

The burden of proving the payment of consi¬ 
deration for a hiba-bil-ewaz is upon the person 
who relies upon it as the foundation of his title. 
2 C. 184, Rel. (Mookerjee and Carnduff, JJ.) 
Rahim Jan v. Imam Jan Bibi. 15 I. 0. 698 : 

17 C. L. J. 173. 

- Gift—Consideration — Dower—Gift of 

property worth more than Rs. lOu— Registration. 

A gift by a Mahomedan husband of property 
to his wife in lieu of dower is tantamount to a 
sale, and where the dower is below Rs. 100 the 
deed does not require legistration although the 
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value of the property transferred exceeds that 
ainouot. (Kensington, C. J., ana Shah Din, J.) 
Nuk Mahomed v. Allah Wa&ai. 

5 P. W, E. 1910: 167 1. C. 562 ; 35 P. I. K 1916. 

- Gift — Consideration — Hiba-bil-ewaz — 

Explained, 

Hiba-bil ewaz is a completed gift for which an 
ewaz or return has been accepito and which con¬ 
sists oi two gifts ll> oiiginal gilt ana (2) recipro¬ 
cal gift, botu of which Deing subject to ihc law of 
gift, pure ana simple. (Sankatan Nair and 
Tyabj%,JJ.) Rasool Bee v Gulam Kasim. 

28 I. C. 802 . 1 L. W. 606. 

- Gift — Consideration — Husband and 

wife—Proof as to ^oluntary nature. 

A gift by a wife to husbana does not require 
strici proof ol its being of a voluntary nature. 
[Miller and liadasiva lytr, JJ.) abuul Kahiman 
v. Muhammad Mukdin. 23 1. c, 647. 

- Gift — Consideration— Dower. 

A transfer ot property to a Mahomedan lady for 
a term by her husband in consideration of dower 
must be regarded as a sale and not a gilt. There 
is nothing in tue Mahomedan law against the 
legality of such a transier. 33 All, 421, lol. {Sun- 
aara Aiyar and Phillips, JJ.) Khamrunnissa v. 
SHAH Hazarath. 11911) 2 M. W. N 412 : 

12 1. 0. 457 : 21 M.L.J. 968. 

- Gift—Consideration—Transfer of pro¬ 
perty to wife in lieu of dower—Sale on—Hiba-bil- 
ewaz. 

The transfer of property by a Mahomedan to 
bis wife in lieu of her dower is not sale but is 
htba-bil-ewaz. (Stuart, A. J. C.) Kam Prasad 
v. Rahat Bibi. 33 I. C. 622 : 18 0. C. 367. 

- Gift — Consfdcrrthon—Hiba-bil-ewaz— 

Adequacy of consideration—Transfer in lieu of 
dower. 

Where a lady sufferiog from dropsy and other 
complicaied diseases, was unable lo rise and say 
her prayeis and u>ed to say that she would not 

live, and subsequeutly died of the disease. Held, 

that the disease from which she died was what 
is technically known as Marz-ul-Maut. Where 
the donor was suffering at the time oi the gift 
from a disease which was the immediate cause 
of his death and which caused the belief that 
death would be caused thereby and the illness 
was such as to incapacitate him from the pursuit 
of his ordinary avocation or standing up lor prayer 
the inference is that it was death illness, 3 C. 
W. N. 57 ; 30 B. 537 ; 31 B. 264 ; 36 A. 289 ; 12 
A. L* J« 132 ; 35 C 1. Foil. A disposition made 
at a time when the disposer is suhering from 
deatli-illness stands on the same looting as a tes¬ 
tamentary disposition. When a bequest is made 
to any one of several heirs it is not valia without 
the consent of the others. A deed executed in 
consideration oi a valuable ring and a volume of 
the Holy Quaran is a hiba-bil-ewaz. Delivery of 
possession is not necessary for its validitv nor 
need there be adequacy of consideration. But there 
must be an intention on the part of the donor to 
divest himself in Praesenti oi the property and 
confer it on the donee. 2 C. 184 : 11 M. 1. A. 
517. Foil. Mahomedan Law divides gift into three 
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classes :—( 1 ) a gift, pure and simple. ( 2 ) a hiba- 
or a gift for consideration ora return, 
(3; a hiba-bii'shart-ul-ew^z, gift conditioned 
upon a consideration to be paid lo future in re 
turn for the gift, in a hiba-bil-ewdz the consider¬ 
ation need not be adequate whereas in a sale the j 
consideration must be sufficient and adequate. ' 
A/as affecting the validity of a hiba | 
applies both to a h'ba pure and simple and to a 
hiba-btl-ewaz 36 A. 289. V *11. Mahabat is buy¬ 
ing an article at an over-value or seiling it at an 
under value done with a view to induce the parly : 
to engage in s ime other transaction of a more ad¬ 
vantageous nature. A Mahabat executed in death¬ 
bed is valid as a bequest of property to any 
amount not exceeding one-third of the testator's 
estate. Quaere :—Whether a gift made during 
Marz-ul-inaui in lieu of a dower-debt is valid. A 
transfer to a wife in lieu of an exisiing dower-debt 
amounts to a sale and not to a htba bil-ewaz in 
as much as dower debt is a debt already incurred 
which the husband is bound to pay, which had 
priority over other debts and legacies and if put 
into possession of her husband’s estate she is en¬ 
titled lo letain such possession until the dnwer- 
debt issaUsned. 14 M, I. A. 398 : 17 All. 73 : 17 
A. 77, Ref. It IS essential lor a valid gift in the 
Mahomedan Law ihat the donor should be sub¬ 
ject to no undue influence, coercion or duress in 
the execution 01 the deed ot gilt. A document 
which does not give etfect to the iateatioa of the 
executant is not valid under Mahomedan Law 
[Chamier, C J. and Jwaia Prasad, J.) Sheikh 
Fazlur Rahman v. 8yed Muhammad TJmar. 

43 I. C. 196 : 3 Pat. L. W. 232. 

Gift—Conitraction. 

- Gift — Construction—Named DoneeS'’Use 

of the wor.i 'Waqf/ 

Under a deed executed by a Mahomedan certain 
named persons were to take the property becom¬ 
ing owners thereof immediately and they and 
their descendants after them were to enjoy the 
property without any power to alienate. The 
word **Waqt’‘ was used in more than one place 
by the executant in descrioing the ducumeiU. 
Held lhat there was nothing in the deed which 
could possibly be stretched so as to constitute a 
transfer of ownership in favour of the deity and 
that It was expressly and in terms a gift to three 
specified persons. The use of the word ‘Waqf ' 
did not override all other terms in the document 
and did not necessarily involve a transier ot 
ownership in favour ol the deity such as is requir¬ 
ed to constitute a valid dedication under Maho¬ 
medan Law. {Mears, C. J. and Piggott, /.) 
Mahomed Afzal v. Muhammad Mahmjod, 

21 A. L. J. 595 : L. B. 4 A. 314 ; 1924 A. 26. 

- Gift—Construction —Gift of a portion of 

properly by life- tenant—Waste 

A gift of a portion of property by a life-tenant 
constitutes waste unless some necessity is set up 
by the donor. {Maoleod, C. J, and Heaton, J,) 
Ahmf.d Asmad Muse v. Bai Bibi. 

22 Bom. L. B. 826 ; 67 X. C. 663 : 44 Bom. 727. 

Gift — Construction—Trust and life 


MAHOMEDAN LAW— Gift—Death-illness. 

Trusts and the power of creating a succession 
of life-estaies are unkn iwo to .v5uha.nmaden 
Law. {Beaman, J.) Advocate-Genekal v. 
liMBABAi. 17 Boro. L. B 799 ’ 31 I. C. 106 i 

^ 41 Bom. 101. 

- Gift—Construction—No transfer—Donor 

a trustee — .tccounl-^book one and the same for his 
own and trust property. 

Where the donor is himself one of the 
trustees and therefore continues to be in pos¬ 
session ol the trust property even after the settle¬ 
ment and the account relating to such proper¬ 
ty is kept by him in the same book as the one 
used lor his own property, he cannot be said to 
have transferred the possession to the trustees as 
required by the Mahomedan Law {Beaman, 
Peerbhoy V. Ebbahim. 13 Bom. L. B. 717 : 

12 I C 226 : 86 B. 214. 

--— Gift—Construction—Gift of corpus res¬ 
erving life-estate — Validity. 

The validity of a gift has to be considered 
under two aspects , viz., whether the transaction 
is permissible under the Muhammadan Law and 
if so whether the requirements of the law for giv¬ 
ing efliect to it have been fulfilled ; mode of trans¬ 
ference of possession depends upon nature of the 
property gifted ; there is aooihing inherently im¬ 
possible in possession being translerred of the 
corpus of the subject of the gilt though there is a 
stipulation that the donee will give to the donor 
the income of the subject of the gift. {White, C. 
J, and Tyabji, J ) Rahiman Bi v. Muhammad 
Fatima Bibi. 23 1. C. 651 : 16 M. L. I. 346. 

- Qift —Construction —Hiba-bil-ewaz — 

Gift for dower. 

A gift in lieu of dower is a hiba-bil-ewaz and 
delivery of possession is not essential. It Is 
sufficient il there is some coi sideration and an 
inteniion to divest one self in presaenti of all in¬ 
terest in the property, (S/Mnrf and Kanhaiyalat, 
A. J. Cs.) Rhasim Ali Khan v. Ahmad Shah. 

38 I. C. 616 : 2 0 L. J. 768. 

- Gift—Construction—Deed of setilemcnt 

— To be con^tfued according to Muhammadan 
Law—Life-estate—Donee takes absolute estate, 

A deed of settlement executed by a Sunni 
Muhammaden should be construed according to 
M.ah unedan Law, so that where a life-estate 
which is inconsistent with that law is attempted 
to be created the donee takes an absolute estate* 
{Hartnoll. Offg C. J., and Young, /.) AnNamalby 
Chetty V. Mahomed Ismail. 7 Bur. L T, 76 : 

23 I. C. 903 : 7 L. B. B. 183. 

Qift—Death illness. 

- "Gift —Death illness—Pregnancy —A/arz- 

ul-maut—Meaning of. 

It is not the Mahomedan Law that a woman 
who is pregnant is considered to be suffering 
from a^mortal disease and on the face of it, it 
would be an absurdity to support such a doctrine' 
The Muhammadan Law takes the common sense 
view that the danger does not begin until the 
pains begin. (S/Mar/, J.) Syed Shumsul Hasan 
V, Syed Hasan. 


estates. 


1983 A. 173 (8). 
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- Gtji—Diath illness — Marz-ul-maiit — 

Consumpuon—Gin to heir ^IVaqf, 

A iVidaomedai* wno had been suffering from 
consuinpiioa tor more than a year, made a giti 
ol certain property m favour of his mother. There 
had been a rapid increase in the disease aooa. 
the time when toe gift was made and tne deceas¬ 
ed was under apprehension ot the near approach 
of deatD. Held, ihat tne rule of marz ul-muut 
applied to tne case and toe gift, being m lavour 
ot an heir ot the deceased, was aliogeiuer void. 
The doctrine of marz^nl-maut uot apply to 

a sale. A waqt created during mar^-uJ- maui is 
valid only to the extent of oue-inud, of the 
entire estate of the deceased. {Richards, C. J. 
and Banerjee, J.) Fazal Ahmed v. ctAHtM idiBi. 

40 All. 23d : 61 X. C. 633 ; 16 A. L. J. 168. 

—Gf //—Death tUness —Waqf — Marz-ul^ 
maut—:ihiuH Law. 

According to 5 hiah Law, a waqf male during 
marz-ul muut is valid only lO ihe extern oi one • 
third in tne absence ot a consent Oi tne heirs, 
even though possession may nave been delivered 
under tne waqf. 8 A. L. J. 1164; 25 A. 260 : 60 

I. A. 94; 12 A. 229; tia9J/ A. W. 9. 961 Kef. 
{Richards, C.J. and Banerjee, J.\ Ali HUssain v. 
Fazal Hussain Khan. 

36 All. 431 : 23 1. G. 291 : 12 A. L. J. 868 . 

-Gi/f — Death illness—Shiah Luw—Ros 

delivered to donee before deuth-^Exieni of 
validity'. 

Under Sniah Law a gift in marz-ul ma ic holds 
good only to the exient ot one-ihird, lu spite qi 
delivery 01 possession prior to the donor's death. 
Where a gilt hy a dhiah Musaiman is impugned 
as having oecn made in deatn illness the onus ol 
proving me nature of the disease lies upon uioi 
who contests the gilt. A disease ot more tnan 
a year’s duration of whicn a peison aie«> is not 
death iUness, unless ihe illness increases 10 suen 
an extent as to give or anointsr supervenes 
whicn gives the donor, an apprehension ot death. 
{2'uabuU and Rafique, JI.) Khukshed Hussain 
V, Fai^az Hussain, 36 An. 239 ; 23 1 . M. 2n3; 

12 A. L. J. 417. 

- —Death illness — Marz-ul^maut — 

Validity. 

A gut made by a Mahomedan during his death 
illness is void accoiding to iMahomcaan Haw. In 
the circumstances of me case, htud, mat tue do¬ 
nor was sudenng irom a death illness at the tune 
he made the gift to one ot his heirs and mat it 
was void. (61 C. 619. K.) {Richarus. C. J. and 
Banerjee, J.) Sheikh Muhammad v» Khudua 
Bibi. 22 I. C. 8U7 : 12 A. L. J. 132. 

- Gift—Death illness. 

A gilt deed recited that the donee has given 
possession and that the donor would get the deed 
registered and obtain mulatmn of names in the 
Revenue papers ; the donor got the deed regis¬ 
tered hat died before obtaining mutation ol 
names. Held that me gift was complete and the 
fact that the donor died ^ or .S days aner regi^ 
traiiuo doss not w iirant a finding that she was suf¬ 
fering irom a mortal compl^mt at ihe time, {Lyle, 

J. ) Namdar V. Muhammad Saddiq. 

20 i. C. 900 : il A. L. J. 726. 
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MAHOMEDAN LAW—Gift—Delivery of posGession 

Gift Death illness — Testamentary dis¬ 
position. 

Under the Mahomedan Law a gift made by a 
person surtering from illness of which he even- 
lually died is invalid as it is made under pressure 
of the Sense of the imminence of death. Whether 
the donor was or was not seeking to defeat 
the legitimate heirs by means of a deposition of 
his property which though nominally a gift, was 
really of a testamentary nature was the real 
question inasmuch as the donor was suffering at 
the moment from a fatal illness, and had no 
expectaiion of recovery. Such an alienation of 
his property would affect his own personal 
interest no more than a testamentary bequest. The 
essential ground of impeaching a death bed gift 
under the principle ol marz-ul-maut is that a 
conveyance 01 gift is being used to effect what is 
really a testamentary disposition. The fact that 
the deed uself contains expressions more suitable 
to a will than to a deed of gift should not be 
regarded as wholly without signincance. [Riggott, 
J.) Nazar Hussain v, Rafeeq Hussain. 

12 I. C. 730 : 8 A. L. 3. 1154. 

-;- Gift—Death illness—Nature of. 

Gills by a Mahomedan during marz-ul-maut 
cannot lake effect beyond a third of the surplus 
of his estate, unless the heirs consent after the 
donor’s death to the e.xcess taking effect. Nor 
can such gut take effect if made in lavour of ah 
heir unless the other heirs consent thereto after 
tne donor's death. The same rule applies to a 
waqf created during death illness. 35 cal. 1 ;-2 
Cal. 184, 60 Cal 683. 36 All. 431 foil. Whether or 
not a particular illnesa constitutes a marz-ul-maut 
is a mixed question ol law and lact. To establish 
It It muai be proved ihat the illness was the pre* 
ponderent cause of the apprehension ot death 
and there must also be some external indicia, such 
as inability to attend to ordinary avocations. In 
the absence ot direct evidence of tue state of 
health of the settler, evidence of antecedent and 
Subsequent conditions of the settler should con¬ 
vert to that point ot time. {Mooherjee and Buck- 
land, JJ.) Hibi Jinjora Khatun v. Fakirulla. 

34 C. L. J. 444 : 1922 C, 429. 

- Gift — Death illness — Marz-ul-maut — 

Ap^ication. 

Ihe doctrine of marz-ul-maut applies when 
tUc gilt is made duiing illness. {Richardson and 
Waimsley, JJ.) buLTAN Anmed v. Abdul Gani. 

4o 1. C. 581. 

- Gift — Death illness — Consideration^ 

Dower—Gift in lieu of — Marz-uTmaut. 

The provisions of the Mahomedan Law appli¬ 
cable to gifts made by persons labouring under 
a latal disease, do not apply to a giU made in 
lieu or a dower debt, which is really of the 
nature of a sale. {Fletcher and Richarason, JJ.) 
Eshaq ChowdhUky V . Abadennissa Bibi. 

42 Cal. 361 : 28 I. C. 692 : 19 C. W. N. 325. 

Gift—Delivery of possession. 

- 'Gift—Delivery of possession of portion 

not taken—Life interest of donor in usufruct of 
part — Validity. 

A Mahomedan made a gift of a zemindari estate 
reserving to herself usufruct of a portion for her 
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MAHOMEOAN LAW—Gift—Delivery of powefl- 

8100. 

life ; in pursunce of the gift the donee took pos- 
scssi<~>n of the whole estate with the exception of 
the portion reserved : 

Held, the reservation of the usufruct did not 
by itself make ihe gift void, 11 M. I. A. 517 foil.; 
and the Zemiodari estate being one property the 
taking possession of any part of it amounted to 
coosiructivcly taking possession o( the whole, 
and hence the gift was valid. Disiinction between 
hiba aud wastat was pointed out. (Sir John 
Edge.} Mohammad Abdvl Ghani v. Fakhr 
[ahan Begau. 49 1. A. 195 : 

44 All. SOI: 20 A. L. J. 994 : 31 U. L. T. 21 : 

25 0. C. 95: 27 C. W. N. 53; 9 0. L. J 369: 

I. B. 3 P. C. 198 : 24 Bom. L. K. 1268 : 

43 M. L. J. 453 ; 1922 P. C. 281 (P. C.J. 

- Gift—Delivery of possession — Considera¬ 
tion —Hiba’bil-ewaz— li’hat ts—Necessity jor — 
Registration of deed—Not enough — T. F. Act, 
Ss. 122 and 123— Trusts Act. S. 55. 

According to the Mahomedan Law a volun* 
tary gift is invalid unless it is accompanied by 
delivery of the thing given so far as it is capable 
of delivery; if it is au^uudivided share of immove¬ 
able property, physical possession is impossible 
and the receipt of ihe appropriate portion of the 
rent or income issuing out of or derived from it 
is the only form the necessary possession 
could assume. The necessity for delivery of 
possession exists even though the gift is 
made by a registered trust deed. In this res¬ 
pect the Mahomedan Law is not affected by the 
T. P. Actor the Trusts Act, 1882. In the case of 
a gift for consideration, delivery of possession is 
not necessary but actual payment ol consideration 
and a bona fide intention on the part of the 
donor to divest himself in praesentt of the pro- 
peity and to confer it on the donee must be prov¬ 
ed. Where a Mahomedan makes a gift of 
property in consideration of a previous arrange¬ 
ment regarding his wile’s claim for dower, and 
the anangement is found to be false, ihen the 
gift is without consideration. The lad that the 
wile might subsequently elect to accept ibe 
arrangement does not make ibe gift one for con¬ 
sideration. {Lord Atkinson.) Sadik Husain 
Khan v. Ha-'^sim Ali Khan. Sg All. 63'’‘ 

14 A. L. J. 1248: 19 0. C. 192: 18 Bom L. B. 1037i 
21 C. W. N. 130 : (1916) 2 M. W. N. 677 : 

21 M. L. T. 40: 1 Pat. L. W. 167: 4 0. L J. 22: 

25 C L. J. 363: 6 L W. 378 : JO Bur L T 140 • 
43 I. A. 212 : 36 I. C. 104 ; 81 M. L. J. 607 (P. C.)! 

—- Gift—Delivery of possession. 

Where A executed a gift deed in respect of 
certain lands in his actual possession and certaio 
lands in the possession ol a mortgagee, and 
perfected the deed by transfer of possession of 
the ioimer property,that tbe court was 
bound to look at the gift as a whole and could 
not split It up and consider the gift in respect of 
the portion of the property of which possession 
could be given, as valid, and in respect of the 
other portion invalid. Looking at the gift as a 
whole tbe principles of the Mahomedan Law 
had been complied with and is sufficient to sup¬ 
port a claim by the donee to redeens the proper- 


ITAHOUEDAN LAW—Gift—Delivery of potseB- 
•ion. 

ties in tbe possession of the mortgagee. {Macleod^ 
C. J. and bhah, J.) Chand Saheb Kashim Sahur 
PIR2ADE V. Gangabai. 46 Bom. 1296: 

64 I. C. 21: 23 Bom. L B. 668 . 


- Gift—Delivery of possession. 

Under Mahomedan Law, there must be a 
delivery of possession to validate a gilt. Where 
the donor and the donee both aie present on the 
premises gitted away, an appropriate intention 
may be gaihered to put the one out as well as 
the other into possession without any actual 
physical departure or formal entry. But it does 
not follow necessarily that in every case where 
ihe two are present, the possession must be 
deemed to have been translerrcd. (Shah and 
Crump, JJ Abdul Majid Khan v, Hussainbu. 

66 I. C. 962 : 22 Bom. L. B. 229: 


- Gift—Delivery of possession—Gifts in 

future. 

No gift in futuro can be made by a Mahome¬ 
dan inier vivos, lo validate such a gilt there must 
be an actual delivery ol seisin to the donee ; 
there must be a transier of pusscssion and that 
transicr ol possession must be Irom donor to the 
donee. A contingent gilt cannot, by any stretch 
ol ingenuity or language, be brought within the 
contemplation ol the Mahomedan law as a valid 
gilt. No gilt made contingent upon the happen* 
lug 01 uncertain luture events is valid, (beamany 
J.i Peekbhoy V . Ebrahim. 

13 Bom, L. B. 717 : 12 1. C. 226 :36 B. 814. 

- Gift—Delivery of possession—Property 

mortgaged. 


According to modern conditions and concep¬ 
tions of legal rights, an equity of redemption, as 
distinguished Irooj the piopcriy itself can be the 
subject ol a valid gift. A gift is valid even if the 
donee obtains possession subsequent to the gifU 
i'ruperiy in possession of moitgagee can be the 
subject Ol gilt if the mongagor-donor can divest 
himielf of the whole of what he can. Gill being 
a contract under Mahomedan Law, and a volun¬ 
tary coiuract without consideration, it is not en¬ 
forceable unless accompanied by possession. By 
possession in the law of giU is meant such pos¬ 
session as ihe nature of the subject of gift is cap¬ 
able of. As, properly in possession of a tenant 
or lessee is considered to be in the constructive 






Ill possession of Ihe mortgagee may be consider¬ 
ed, lor Ihe sake ol making a gift, to be in the con¬ 
structive possession ot the morigai'or. 15 Cal. 

^20 ;S 28 All. 439 (P. C.> 
and 23 Bom. 682 ; 10 Cal. 1112 Rel. on. (A?. R, 

Chatterjee and Suhrawardy, JJ.) Tara Pra- 

SANNA V. Shaudi Bibi, 68 I. C. 481 ; 


86 C. W. N. 761. 


- Gift—Delivery of possession. 

A gift deed is invalid under Mahomedan law 
if it is not perfected by possession as that law re¬ 
quires that the donor should be in actual or at 
least in constructive possession and that he should 
giveactual or constructive possession to the donee. 
Where he la neitherh mself in possession, actual 
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sion. 

or constructive, he cannot convey an enforceable 
title. {Mookcrjce, Ag. C. J. and Flcichtr^ J.) 
Samsul Nehar V Mohiuddin Ahmad. 

591. C. 365 : 35 C. W. N. 310. 

- Gift—Delivery of possession. 

Wiiere the donor and toe donee reside on the 
property, a gift of the property under the Maho- 
medan Law may be completed by some oven act 
by the donor indicating a clear intention on his 
part to transfer possession and to divest himself 
of all control over the subject of gift. [Newbould, 
A) Sher Ahmed v. Ibrahim. 52 1. C. 314. 

■- Gifl-^Delivery of possession—Undivided 

share — Musha—Gift to two brothers—Adult and 
minor^^Posstssion taken by the adult brother — 
Effect of. 

Mooherfee»J ,—In a case of gift by a Mahome- 
dan when it is alleged that the transaction was 
fictitious the Court has to rely upon the surround¬ 
ing circumstances contemporaneous with the 
gilt and the subsequent c'>nduct of the parties 
concerned. If on a gift of a house by a Mahome- 
dan donur to two of his sons, one of whom 
is an adult and the other is a minor, the adult son 
takes possession of it, is absolutely void. Under 
the Mahomedan Law as administered by British 
Indian Courts where the subject of the gift is in- 
corporial property not susceptible of physical 
possession, a gift thereof may be appropriated 
and possiole in the circumstances. The doctrine 
relating to the invalidity of gilts of musha though 
not Javoured, cannot altogether be ignored or re 
pudiated. Sanderson, C. J. —A gift to two donees 
one of whom is an adult and toe other a minor 
but not in the guardianship of the donor at the 
time oi the gift, is valid. Where the adult son 
accepts the gift for himself and his minor brother 
at one and the same time and thereby places him¬ 
self in the position of a trustee or guardian for 
his brother, and consequently the donor will not 
take seisin of the property for his minor sou and 
no “coniusion” Will arise. According to Maho- 
medan Law, seisin or actual possession is not 
necessary. To complete the hiba, donor must 
evince his intention of m-iiking a complete transfer 
of the ownership in the property irom himself to 
the donee by placing the latter in a position to en 
joy it beneficially, or to make use of it consistent¬ 
ly with its purpose, and in considering this ques¬ 
tion tne relationship ol the parties must be kept 
in view. {SundersoHt C. J., Woodroffe and Moo- 
herjee, JJ.) Mar am Bibee v. Shaikh Mahomed 
Ibrahim 48 1. C. 561 : 28 C. L. J. 306. 

- Gift—Delivery of possession—Undivided 

share-^Musha—Possession, change of—Natural 
gu'trdian, if can divest his guardianship in 
favour of another—Hiba-btl-ewaz^Constderation 
—Onus. 

Where a gift was made of immoveable proper¬ 
ty in favour of an adult and an infant son, who 
was in the donor*» guardianship, possession was 
delivered to the adult donee and the donor assum¬ 
ed to take seisin of the minor's share, the gift is 
QOt invalid on the ground of Musha. 11 a. 460, 
Rei. Per Mookerjee, /.—In the case of a gift by a 
father to his infant son. no change of possession 
is necessary, the declaration of gift changes the 


MAKOMEDAN LAW—Gift—Delivery of posses¬ 
sion. 

possession by the father on his own behalf into 

possession as guardian on his son’s behalf and 

the law is the same in every other case where 
the donee is a minor in lavvlul custody of the 
donor. [Sanderson, C. J, and Mookerjee, J.) Shaik 
Nawab Jam v. Safiur Rahman. 38 I. C. 882 : 

25 G. L. J. 28&. 

- Gift—Delivery of j^ossession — T. P. Act, 

S. 123. 

A registration of a deed or gift in accordance 
with S. 123 of the T, P. Act cannot make up for 
the want ot delivery of possession required by 
the rules of Mahomedan Law. [Mookerjee and 
Beachcroft, JJ.) Rahim Baksh Mandal v. sajjad 
Ahmad Chowdhary. 26 1. C. 466 ; 

19 C, W. M. 131L 

-Gi//— Delivery of possession—Registrar 

Hon, 

Mere registration of a deed of gift by a Maho- 
medan is not equivalent to possession. It is es¬ 
sential that the donor snould give either actual 
or constructive possession of tne property to the 
donees. 28 B. 682, Kel. [Mookerjee and Cam' 
duff, JJ.) Rahiman Bibi v. Imam Jan Bibi. 

15 I. C. 698 ; 17 G.L. J. 173. 

—-- Gift—Delivery of possession. 

Where of two distinct properties gifted, one,only 
is perfected by delivery, the gut is not entirely 
void but is valid so lar as regards the property 
which has been delivered. {Mookerjee and Cam- 
duff, JJ,) Muhammad Farid v. Muhammad 
Abdul Gapuk. 18 I. c. 434 : 16 C. L. J. 14. 

- Gift—Delivery of possession—Not made 

— Effect, 

The gift by a Mahomedan of the equity of re¬ 
demption in a property is bad without possession. 
As such a gift does not take effect, toe grantor 
continues to be the owner of the land and can 
effect a valid sale in respect thereof. 61 P. R. 
1871 followed. (Abdul RaooJ and Harrison, JJ ) 
Sharif Hussain v. Kukan Din. 1922 Lah. 40. 

- Gift—Delivery of possessio'i—Necessity 

for. 

The three essentials of gift under the Mabome- 
dan law or offer by the donor, acceptance by or 
on behalf of the donee and seisin. The posses¬ 
sion required to be given is such possession as 
the nature of ihe property admits. If the donor 
has done all that he c^^uld do to perfect the con¬ 
templated gift which is attended with complete 
publicity, the mere tact that possession was ob¬ 
tained by the donee sometime after does not in¬ 
validate the gift. The possession of the proper¬ 
ty in the occupation of a tenant can be delivered 
by allowing the donee to collect rents and profits 
or by requesting ihe tenant to attorn to the 
donee. 10 C, 1112, Foil. A vacant plot of land 
being Included in a registered deed, recital of 
delivery is sufficient delivery. {Scott-Smith and 
Shadi Lai, JJ.) Mahomed Hamid Ullah Khan 
v. Muhammad Majid Ullah Khan. 401. C. 374 : 

93 P. B. 1917. 

- Gift—Delivery ojf possession — Endorse^ 

ment on registration deed. 
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KAHOMEDAN LAW-Gift—Delirery of posses¬ 
sion. 

Where there is a deed of g^t and before its 
registration, an endorsement is made therein that 
possession is delivered to the donee and the 
deed is subsequently registered, the burden of 
proving that possession was not given and there¬ 
fore the gift is invalid is on those asserting its 
invalidity. Where there are tena^'ts on the 
propeft>, their attornment to the donee is sufhei* 
ent delivery of possession. [Schwabe, C.J. and 
Wallace, J.) Fatima Bibi v. Khairum Bibi. 

16 L. W. 894 ; 1923 Mad. 52. 

•Gift—Delivery of possession — Posses¬ 
sion of licensee— Effect. 

Possession of licensee is virtually possession 
of the owner. A gift of property in possession 
of the licensee is valid. 35 M. 120, Foil. 
Authorization by the donor to me donee to take 
possession from licensee is suthcient delivery. 
ySeshagiri Iyer and Phillips, JJ.\ Pathumma 
Umma V. Thittu Umma. 60 I. C. 855 ; 

36 M. L. J. 159. 

- "Gift — Delivery of possession—Gift by 

grandfather to grandson—Transfer of possession 
to grandson — Onus. 

Though the ordinary rule of Mahomedan Law 
is that a gift is*not valid till it is completed by 
the delivery ot the property as given, so far as it 
is capable of such delivery, no transfer of pos¬ 
session is necessary io the case of a gilt by a 
father to his infant son, the declaration of the 
gift being considerd lO change the possession of 
father on his own account, into possession as 
guardian on his son’s account. Toe law is the 
same in every case where the donee is a minor 
in the lawful cusiody of the donor. If the minor 
is living with the grandlathet under his care and 
in his custody, no express acceptance or transfer 
of possession is needed to complete the gift, 
though the minor’s father is alive. The presump¬ 
tion is that the donor subsequenty holds pos¬ 
session and collects the income on the minor’s 
behalf. The burden of proof is not in the first 
instance on the minor or on any one who seeks 
to support the gift to show that the income of the 
property was spent for the minor's benefit. On 
the other hand the person seeking to invalidate 

the gift must show that in spile ot the gift the 
donor continued to deal with the property as if 
it was his own. 29 M.L.J. 733; 15 M.L.T, 345, 
Dist. (Upencer and .Krishnan, JJ.) Subramani 
IVBR V . Mulla Veetal Annan Keya. 

8 L. W. 569 : 24 M. L. T. 351 : 
(1918) M. W. N. 742 : 49 1, C. 204 ; 35 M.L.J. 641. 

- -—-Gifl—Delivery of possession-- Incorpo¬ 
real right—Hanafi Law. 

Under the Hanafi Law the gift of an incor 
poreal right is valid and complete if the donor 
has done all he could to put the donee in a posi¬ 
tion to get the benefit of the right gifted and also 
divested himself of all the signs of title to the 
subject-matter of the gilt. Where the question is 
whether the donor had done all the acts neces¬ 
sary to divest himself and invest the donee with 
the indicia of title, the fact that the gift deed 
contains an invalid condition is irrelevant. The 
assignment of monies due under a policy or 


MAHOMEDAN LAW—Gift—Delivery of pOBiea- 
sion. 

under promissory notes is an assignment of an 
incorporeal rigut and theiefore the technical 
rules ol Mahomedan Law as to gifts do not apply 
to it even where both the parties are Mahome- 
dans. Iyer and Napier, JJ.) bYED 

Vakoob Sahib v. Pacha Bibi. 

38 I. C. 246 : 4 L. W. 339. 

- Qifl—Delivery of possession — Essentials 

— Registration—If effective in Iransjerting pos¬ 
session. 

The donor should do everything in his power 
to transfer possession and the donee must be 
placed 10 such a position ihai without aoy fur¬ 
ther act on the part ot the dooor or his repiesen- 
tativesorthe Court, the donee can have the 
benefit of that wnich he claims ; the essential 
condition of a valid gift being transfer of pos¬ 
session, mere registration of the property in the 
name of the donee does not amount to a tiansier 
of possession. If a donor executes a deed of gift 
but reserves to his own use the rent and pronts of 
the property given, the gilt is not complete. 
There must be delivery of possession. {Ayling 
and Tyabjt, JJ.) Rahaman J3i v. Fatima Bibi. 

31 I. c. 645 : (1915) M. W. M. 430. 

- 1 — Gift—Delivery of possession — Necessity, 

Delivery of possession is necessary in a gift 
under the Mahouaedan Law ; hence a donor who 
makes a gut by a change of names in the Collec¬ 
tor’s cenihcaie, but retains the benefit of the pro¬ 
perly gifted lor himself alter the gift-deed is 
executed and continues to treat his possession 
not as a trustee or agent of tbe donee, but on his 
own beh.'ilf and lives there, makes no delivery to 
constitute a valid gift. 30 M. 519 ; 28 A. 439 ; 
P. C. Foil. {Sadasiva Iyer and Napier, JJ,) 
Sulfalla Sahib v. Vajihuddin bAHiu. 

2 L. W. 1018 : 31 1. C. 281 ; (1916) M. W. N. 870. 

“'Gift—Delivery of possession — Validity 

of 

Delivery of possession is essential for the vali¬ 
dity of gift under Mahomedan Law wheiher it 
is Hibu’btl ewaz oi Hiba-ba-jhart-ul cwax (2 Cal. 
184, Distinguished.) A air and 

Tyabji, JJ,) Rasqol Bee v. Gulam Kasim. 

23 I. C. 802 ; 1 L. W. 506. 

~ ^*f^—Delivery of possession—Possession 

of father on behalf of son—When valid. 

A father made a gilt of the house to his minor 
sop by a registered deed, reserving in himself 
a right to take the rent for his livelihood and 
there was nothing to show that an>thing was at 
all done beyond the execution of the registered 
deed ; held^ that the gift cannot be said to be 
valid without a consideration ol the question 
whether possession of the properly was transfer¬ 
red and in what manner. The presumption that 
aflei the gift by a lather to his minor son, po.sses- 
sion by a father must be deemed to be on behalf 
of his son, cannot be extended to cases where the 
property is of such a nature that a mere physical 
control over it is not the only indication as to the 
ownership of the property. \White,C. J,.and 

J,) RahmaN Bi v. MahombD KatiMA 

28 I, c. 661 : 16 M. L. T. 346. 
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-- Gift—Delivery of possession—Remaind¬ 
er — Validity. 

A gilt of a remainder interest or interest in 
future is invalid. Where a life estate is gifted 
with remainder to another person, the donee of 
the life estate takes the property absolutely. 
{Benson and Sundara Iyer. JJ,) Meerangani 
Rowther V. Karupatki Nagur Mee»»a. 

(1913) M. W. N. 371 : 13 M. L. T. 91 : 

18 I, C. 185 : 24 M. L. J. 258. 

- Gift—Delivery of possession— Trans¬ 
mutation of possession—Donor living in house. 

The Mahomedan Law insists upon that 
there should be complete delivery of seisin for 
a to be valid. The Mahomedan Law does 
not contemplate any particular mode of delivery 
of possession. The question whether there has 
been a complete delivery or not in a particular 
case is a question of fact, to be determined with 
regard to the intention and conduct of the parties 
and the nature of the properly concerned in each 
case. It is not necessary in every case that the 
donor should formally depart from the premises 
and there should be a formal entry on the part of 
the donee. 9 B. 146 ; 29 B. 468 ; 16 M. 43 ; 30 M 
305 ; 28 A. 147 Rel. 19 M. 343 Expl. {Abdur 
Rahim and Ayling. JJ ) Mandi Abdul Rahman 
Saheb V. Hussain Saheb. 12 M L. T. 305 : 

16 I. C. 616 : 23 M. L. J. 734 


MAHOMEDAN LAW—Gift—Delivery of possession 

self the usufruct for life, which was permitted 
under the Kanah Law. The stipulation not to 
transfer her interests in the property during her 
life time satisfied the conditions of the Hanafi 
law with regard to the delivery of possession. 
{Stuart and Kanhaiya Lai. A. 7. Cs.) Fakir 
Jahan Begam V. Muhammad Abdul Ghani Khan 

45 I. C. 307 : 5 0. L. J. 49. 


'Gift—Delivery of possession. 


A gift can be made orally and need not be 
made by a registered instrument bur there must 
be evidence from which a declaration by the 
donor, acbeptance by the donee and transfer of 
possession can be proved {Ashworth, J. C.) 
Khalil Ullah Shah v. Ewaz All 

26 0. C. 128 ; 1923 Oudh 214. 

Gif t—Delivery of possession— Absence of 


intention—Effect of. 

The mere absence of an intention on the part 
of the donor to make the gift effectual is not suffi* 
cient to invalidate the gift. Once it is found that 
the donee meant to take under the gift and he ac- 
cording.ly took possession of the property that 
will complete the gift. {Ashworth and Simpson. 
A. /. Cs.) Sharfruzzaman v. Sir Henry 
Stanyan. 25 0. C. 291: 1923 Oudh 80. 

- —Gift—Delivery of possession. 

Delivery is not absolutely essential where 
donor is guardian of his minor children who are 
the donees. An unequivocal declaration of cessa 
tion of donor’s ownership is quite sufficient. 
{Daniels and Dalai, A. J. Cs,\ Hafi-zun nisa 
V, jAWAHiR Singh. 66 I. C. 24 : 24 0, C. 874. 

Gift—Delivery of possession — Reserva¬ 


tion of usufruct—Hanafi Law 

A Mahomedan lady subject to the Hanafi Law 
executed a deed of gift and excepted some of 
the property, retaining possession over it free of 
rent and revenue, and stated that after her death 
the donee would be its proprietor and that the 
donor would have no power to transfer it by 
mortgage, sale or gift. Held, that even in respect 
of the excepted property the deed was a valid 
gift, inasmuch as the donor transferred the corpus 
of the property to the donee, reserving for her- 


Gift— Delivery of possession— When 

complete. 

A gilt of two distinct properties perfected with 
regard to only one of which there was delivery of 
possession is not void in its entirety but takes 
effect wiih regard to that duly delivered. A gift 
under Mahomedan Law is not valid without 
seisin and does not become complete until posses¬ 
sion of the thing is taken ; but if the property is 
incapable of physical possessijn, such possession, 
actual or constructive as it is capable of. is suffi¬ 
cient. provided however, ihe donor himself is out 
of possession. A gift of a house therefore conveys 
no title unless accompanied by delivery oi posses¬ 
sion or followed by taking possession wiih the 
permission of the donor. {Kanhaiya Lai. A. J. C ) 
Munifa Bibi V. Fateh Ali, 17 0. C. 60 : 

23 I. C, 463 : 1 0. L. J iss! 


■ 'Gift— Delivery of possession — Gift of 
property not in possession—Validity of. 

Under the Mahomedan Law, a gift o! properties 

which are net capable of physical possession or 
ot which the donor is only in constructive posses- 

donor delivers to the donee 
all such rights as he possesses over the property 
given. But where the donor is neither in actual 
nor constructive possession and is not in a posi¬ 
tion to give delivery of any kind, a gift by him 
cannot be enforced. 11 A. 1; 18 B. 156; 35 M 120* 
28 A. 439 Ref. {Kanhaiya Lai, A. J. C.) Shahda 
Bibi v. Ashraf Hussain. 20 I. C. 286 


—Gift—Delivery of possession—Necessity 

for—Donor and donee being relations. 

A temporary abandonment of possession of a 
house by the donor would be sufficient to show 
delivery of possession in order to complete a gift 
under the Mahomedan Law. For the completion 
of the gift, abandonment even for a short lime by 
the donor would be necessary. For the purpose 
of completing a gift of immoveable property by 
delivery and possession no formal entry or actual 
physical depaitureis necessary; it is sufficient that 
the donor and the donee are pres,3Dt on the pre¬ 
mises, and an intention on the part of the donor 

unequivocally manifested. 

343. referred to. 
{Adamt, J.) Dalpheroo Mian v. Bangali Mali. 

4 Pat. L. T. 397 : 1923 P. 481. 

——-— Gift—Delivery of possession—Essential, 
A deed of trust or gilt under the Mahomedan 
Law requires that possession should forthwith 
be delivered to the donee or trustee. 11 M. I. A. 
517 ; 11 A. 1 Foil. Where a deed of trust is divi- 
sible and possession has been taken of some of the 
property comprised in the deed, the deed is oper¬ 
ative only to the extent to which possession has 
been taken. {Sharfuddin and Roe, JJ.) The 
Official Trustee of Bengal v. Nimchand 
MarwaRI. 40 I. c. 866. 
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HAHOMSDAN LAW—Gift—Delivery of pooeesiion. 

_ Gift^Delivery of possession—Essentials 

— Registration—Effect of. 

If a gift is to be valid the donor must do every 
thing to put the donee into possession divesting 
himself of his rights of ownership. Where 
property gifted is in the hands of a third 

person, the donor must give notice to that third 

person to deliver the property to the donee. The 
gift must be intended to take effect in praesenti. 
If a gift is invalid under the Mahomedan Law 
registration could not make it valid and such an 
invalid gift is revocable. lOrmand and Parlelt, 
JJ.) Ahmed Ghulam Muhammad Sadio v. Mah¬ 
omed Cassim Makola. 

24 I. C. 704 : 7 Bur. L. T. 142. 

Gift—Bevocatioo. 

_ Gifi — Revocation—Improvement of the 

property by donee. 

If after delivery, the donee or his transferee 
make an addition to the property, increasing its 
value the gi^t is irrevocable. {Rafique and Lind- 
say, JJ.) Wati Bandibi v. Tabaya Bibi. 

GO I. C. 919: 17 A. L. J. 669. 

- Gift—Revocation—When valid — Rights 

of donor. 

A donor has a right to revoke the gift except in 
cases amongst others, where the subject-matter of 
the gift has altered in substance in the hands of 
the donee. A mere partition into small plots of the 
propertv gifted is not such a substantial alteratiun 
as to debar the rights of the donor. Where a 
Mahomedan lady gives away her entire proper¬ 
ties living herself completely at the mercy of the 
donee it roust be prov#*d that the lady understood 
the nature of the transaction and its effect upon 
her interests. (Richards, C. /. and Banerjee, J.) 
Maqbul Hussain t>. Ghafur-un-nissa. 

36 All. 333 : 34 I. C. 34 : 13 A. L. J. 462. 

-Gift — Revocation—Gift subject to condi¬ 
tion — Maintenance. 

An absolute deed of gift imposing an obligation 
on tbe donee to maintain the donor without mak¬ 
ing it a condition precedent, cannot be resumed 
by the donor on the failure of the donee to main¬ 
tain the donor. In such a case the obligation 
imposed on the donee makes the gilt a hiba-bil- 
ewaz. (Fletcher and Cuming^ JJ.) Abirjan Bewa 
V. Sheikh Kabil. 54 I. C. 643. 

- Gift — Revocation — Htba-ba-sharat-ul- 

ewaz—Legal incidents of—Revocation, 

A blba-ba-sbarat-ul-ewaz is a gift, the legal 
incident of which is that the two parties agree to 
exenange properties forming the subject of the 
two gifts and after the taking of mutual posses¬ 
sion, neither parly can revoke. (Sankaran Nair 
and Tyabii, JJ,) Rasool Bee v. Gulam Kasim. 

33 I. C. 802 : 1 L. W. 606. 

--- Gift—Revocation — Hiba-bil-ewaz—Gift 

in consideration of useful services and natural 
love and affection. 

Under the Hanafi Law revocation of a gift can¬ 
not be permitted if tbe dono" does not make out a 
good case and if the revocation is the result of a 
mere whim or loss of temper. A deed of gift in 
consideration of useful services rendered by the 


MAHOMBDAN law—G ift—Undivided share. 

donee to the donor in the past and natural love 
and affection creates a binding hiba-bil-ewaz, 
(Stuart, J. C.) Musammat Lal Bibi v. Masom- 
Ali Khan. 88 I. u. 794 : 20 0. C. 41. 

Gift—Undivided share. 

- Gift —Undivided share—Mnshaa, mean¬ 
ing of. 

Where certain property was described as cer¬ 
tain area situated in a certain village and entered 
in the khewat in the name of a female who made 
a gift of it in favour of her brother. Held that the 
property is not the property known as mushaa. 
C'^nsequeotly under Mahomedan Law a gift of 
tbe property followed by mutation of names was 
valid. (Knox and Piggott, JJ.) ENaYAT Khan v, 
Abdul Rahim. 11 L C. 979 • 

8 A. L. J. 824. 

- Gift—Undivided share — Mnshaa. 

In cases where tbe share of each of the donees 
can be ascertained the doctrine of Mushaa does 
not apply. (Chaudhuri, J.) Goharaddi p. H.asain 
Karikar. 62 I C. 1. 

- Gift—Undivided Share — Mushaa—Gift 

of a share 

Where the plff. who had been given a A-ant%a 
share by a deed of gift, was in joint possession 
with the donor it was held the doctrine of mushaa 
did not apply. The doctrine of mushaa is unsuit¬ 
ed to a progressive society. 11 A 460. Fo\\.(Chitty 
and Chatterfec, JJ.) Abdul Aziz v. Fateh Maho¬ 
med. 36 Cal 618 : 16 C.W.N. 641 : 

9 I, C. 636 : IS C. L, J. 492. 

- Gift—Undivided share-Gift of a portion, 

A gift of a defined portion of property is valid. 
(Sadasiva Aiyar and Napier, JJ.) Yacoob Sahib 
V. Pacha Bibi. 38 I. C. 248 : 4 L. W. 339. 

- Gift— Undivided share — Validity. 

A gift of an undivided share in immoveable 
property is invalid as such share is not capable of 
actual physical possession. 35 M. 130 Foil. (Miller 
and Sadasiva Iyer, JJ,) AbdUL Rahaman 
Nechiyal V. Mirathayar AmMal. 

34.1. C. 10 : 1. L. W. 451. 

- - Gift—Undivided share — Mushaa — Regis¬ 
tration — Effect. 

A gift of an undivided share in property capable 
of division is valid if the donor is in possession 
of the undivided share and transfers such posses¬ 
sion to the donee. A mere registered deed with¬ 
out transfer of such possession is not valid. 
30 M. 519 ; HO M. 306 : 24 M. 513 ; 6 Bom. L. R. 
1043 : U C. W. N. 973 ; 15 C. W. N. 328 ; 38 C 
5l8 ; 17 C. L. J 173 Ref. {Miller and Sadasiva, 

I Iyer, JJ.) Abdul Rahman v. Muhammad Nurdin. 

82 1. C. 547. 

I 

- Gift — Undivided share —Possession of 

donor and donee—Minot donee—^Donor not in 
possession—Validity of gift. 

For the validity of gift, tbe donee must be put 
in possession. If the donor himself is not in pos* 
session at the time of the gift* the gift would be 
invalid. If the donee is a minor and the donor* 
who is a relation of the donee* remains in posses¬ 
sion as guardian of the minor* the gift would be 
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JCAHOMEDAN LAW—Gift—Undivided share. 

valid. The owner of the property if not in pos¬ 
session, cannot make a valid gift of it, or rather a 
gift made by him will not pass the ownership of 
the property to the donor until the donee takes 
possession with the donor’s consent, unless the 
subject-matter of the gift is in the possession of 
a trustee or agent of the donor. In India, a gift 
of an undivided share in property capable of di¬ 
vision is not invalid. {Munro and Abdur Rahim, 
JJ.) Nynar Mahomed Rowther v. Kandaswami 
Kulathu Vandan. 

14 I. C, 993: 36 Mad. 120. 

- Gift—Undivided $hare—Gift of a portion 

.of a house by father to son^House in actual 
possession of another son, 

A gift of a share in property is not invalid on 
the ground of mushaa if the defect has beenicured 
by subsequent possession. Where a father gifts a 
portion of a house to his son B but that part is 
actually occupied by another son C, it is sufficient 
for the father to direct B to take possession of it. 
Even if C be regarded as being in adverse pos¬ 
session, the father having done all that he could 
possibly have done under the circumstances the 
transaction was complete and gave the donee or 
transferee a complete title to recover possession 
inasmuch as to allow a person claiming adverse¬ 
ly to the true owner to set up the invalidity of the 
gift would be to put a premium on acts of vio¬ 
lence. [Mullick, J.) Basirul Haq v, Mohammed 
Ajimuddin. 43 I. C. 867 : 3 Pat L. W, 213. 


- *—Gift—Undivided share —‘Mushaa’ doc- 

trine—Mahomedans living in Burma, 

The doctrine of mushaa does not apply to gifts 
where possession is given. 2 I. A. 87; 11 All, 460, 
Ref ; 38 Cal. 5l8. Rel.Such a doctrine should not 
be applied to Mahomedans who have resided for 
a number of years in Burma and have adopted 
Burmese ideas. (Rigg, J.) Essoof Mahomed 
Barcooha V. Haya Toonisa. 

38 I. C. 203 : 11 Bur. L. T. 6. 

Gilt—Validity of. 

Gift-Validity of — Restraint against 


alienation—Estate taken — T. P. Act, if applies. 

The Transfer of Property Act does not apply (o 
a gift made between Mahomedans and the provi¬ 
sions thereof do not control such a transaction. 
A condition in a gift deed restraining the donee 
from transferring, is invalid under Mahomedan 
Law and the donee takes an absolute estate. {Pig' 
gott and Walsh, /;.) Babu Lal v. Ghansham 
Das. 44 A. 638 : 20 A.L J. 466 : 

L. B. 3 A. 313 : 1922 All. 205. 

- Gift—Validity of—Registered deed—Pos¬ 
session with donee—Mutation not effected—Effect 
of. 

If a Mahomedan executed a deed of gift and got 
it registered, the donee being already in posses¬ 
sion of the property, the gift is complete thongh 
the donee did not get his name mutated. {Rich¬ 
ards, C. J. and Rafique, J,) Muhammad Yakub 
Khan v, Mussammat Naziran. 86 I. C. 200. 


MAHOMEDAN LAW—Gift—Validity of. 

A right to receive a share in the offerings made 
to a certain shrine by pilgrims can be validly 
giited under Mahomedan Law. 22 B. 489 Uist 
{Banerjee and Piggott, JJ.) Ahmad Uddin v 
ILAHI Baksh. 34 All. 465; 14 I. C. 687i 

9 A L. J. 655. 


—To P^*'sons 

—lo the donor for hU and then to other persons 

not valid. ^ 

A gift to the donor himself for life and than 
oyer lo others is not in accordance with the prin¬ 
ciples of Mahomedan Law and is bad ab initio 

donees are c ncerned. 
While the Mahomedan Law insists that a gift 
to private persons should be free of all pious and 
religious-purposes, it does not necessarily prohibit 
the making of the gift lo wakf which may be 
contained in a deed which makes other gifts at 
the same time to private persons. If the two gifts 
can be compleiely separated, then the gifts to 
private persons are not necessarily invalid 
because there is a separate gift made 
at the same time in the wagf. The expression 
within the prohibited degrees of consanguinity” 
includes the case of a father and son. A waqf 

?■ property settled bv way of 
gift, is bad and void. {Beaman^ J.) Peerbhoy 
V. Ebrahim. 13 Bom. L. R. 717; 

12 I. C. 225 ; 86 B. 214. 


; Gift—Validity of—Hibanama of proper¬ 
ty title to which acquired later. 

Where a Mahomedan executed a Hibanama 
of property of which be acquired title after the 
execution of the Hibanama in favour of his wife 
in satisfaction of dower debt. Held the widow 
acquired title to the whole property. {Ghose and 
Panton, J.) Rustam Ali Mia v. Abdul Jabbar. 

1923 Cal. 536 . 

- Gift—Validity of—Acceptance. 

A gift not accepted by the donee at the time of 
the execution or registration of the deed is not 
invalid. It is not necessary for the vahdity of gift 
that it must be accepted at any particular moment 
of the transaction. A declaration by the donor 
in the deed of gift giving possession binds the 
heirs of the donor and possession once taken is 
not invalidated by any subsequent change of pos¬ 
session. Possession given and taken effec¬ 
tually transfers undivided property. A gift by a 
person by a registered deed, in favour of his sons, 
wives and grandson, in joint possession with the 
donor and making over entire possession to the 
donees is valid under the Mahomedan Law 
{Reid, C,J. and Robertson^ J.) NuR Muhammad 
V. Bhagwan Das. 106 P. B. 1912: 

31 P. L. R. 1913: 17 I. C. 857: 61 P. W. B. 1918. 


Gift—Validity of — Mushaa— Scofe of. 


Gift—Validity ot—Giff of a right to 


share in offerings to a shrine— Validity. 


The doctrine of mushaa which invalidates gifts 
under the Mahomedan Law should be confined to 
the narrowest limits. [Daniels and Dalai, 
A. J* Cs.) Hafiz-uN'Nisa v, Jawahir Singh. 

66 1. C. 24 ; 24 0. C. 374. 

— Gift—Validity of — Remainder—^hiah 


law. 

Under the Shiah law the creation of a life-in¬ 
terest aad a gift of the deferred estate, which 
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MAHOMEDAN LAW—Gift—Validity of. 

would amount to a vested remaiuder in English 
law is valid. {WoMir H^ssatt, A. /. C.) SiRAJ 
Husain v. Mushaf Husain. 651 C. 182. 

24 0. C. 321. 

- Gift-Validity of—Hanafi School. 

Under the Hanafi Law, preserit ownership of 
the donor is an essential condition prec*»deiit to 
the validity of a giit. No valid gift can be made of 
a right.in abeyance at the time of the gi»t. [Pig- 
goit. J. ( . and Lindsay, A. J. C) Nazir Ahmad 
V, RaghUBAK Dayal. 13 I. C. 986: 15 0. C. 7. 

- Guardianship. 

Age of Majority. 

De facto guardian, powers. 

Guardian for marriage. 

Bight to. 

Guardianship— Age of majority 
— Guardianship—Age of majority—Girl 

— 0»ii5 of proof. 

According to Mahomedan Law, a girl becomes 
a major on the happening of cither of two 
events; first, the completion of her fifteenth year 
and. second on her attainment of a state of pu¬ 
berty at an earlier period. The burden of proving 
that a girl in either of the above two ways reached 
her majority rests upon those who allege it 
and rel'- upon it. (Lord Atkinson,) Atkia Begam 
V. Muhammad Ibrahim. 6 L. W. 26: 

21 C. W. N. 345: (19X7) M. W. N. 261: 36 I. C. 20: 

10 Bur. L. T. 79 (P. C.). 

— - Guardianship—Age of majority. 

Age of majority is 15 years under Mahomedan 
Law far as capacity for giving is concerned. 
{Martineau, J.) Yushaf v. Zainab. 1923 Lah. 102. 

' Guardianship — Age of majority—Age 

limit for woman, ^ 

Under Mahomedan Law a girl of fifteen years 
should be, in deiauU of other evidence presumed, 
to be an adult. [ScotLSmtth, J.) Khair Din v. 
Hakim Bibi. 29 P. W E. 1915 : 28 I. C. 421 : 

97 P. L. E. 1916. 

■ ■ ■ Guardianship—Age of majority — Mi¬ 

nority — Puberty, 

According to Mahomedan Law the attain¬ 
ment of pubeity determines the minority of a 
girl and the mother’s right to the custody of the 
girl. (Oldfield, J,) In re Muthu Ibrahi. 

16 Cr. L. J. 169 : 27 1. C. 553 : 37 Mad 567. 

Guardianship—Be facto guardian. 

-- Guardianship^Dc facto guardian — 

Alienation by mother—Immoveable property — 
Alienation void—Powers of guardian. 

Under the Mahomedan Law a mother has no 
power as de facto guardian of her infant children 
to alienate or charge their immoveable property. 
During a father’s life he is the legal guardian of 
bis minor children, though the mother has rights 
as to their custody ; after his death, his executor 
(in Sunni law) is their legal guardian or if there is 
no executor, their grand-faiher, or it he be dead, 
his executor. In the absence of any legal guardian 
the duty of appointing one devolves upon the 
Judge as representing the Sovereign, if the 
mother is the father’s executor, or has been ap- 


MAHOMEDAN LAW -Guardianship—Be facto 

Guardian. 

pointed, she has the pewers of a legal guardiaii.but 
those powers are subject to strict conditions as to 
immoveable properly. H there is no legal guard¬ 
ian the person in charge ol a minor (such as the 
mother) has power as dc facto guardian to incur 
debts, or to pledge the minor's goods and chattels, 
for the minor’s imperative necessities (such as 
food, do hing or nursing) but has no power to 
deal wiih the immoveable property of the minor. 
If the de facto guardian purports to sell the land 
of the minor, the alienation is wholly void. 39 I. 
A. 49 : Kef. 37 Mad, 514. Dis appr. (A/r. Ameer 

Ah,) IMAMBANDI V. MUTSADDI. 

45 Cal. 678 : 46 I. A. 73 ; 9 L. W. 518 : 

16 A L. J. 800 : 24 M L. X. 330 : 

28 C. L. J. 409 : 23 C. W. N. 50: 

5 Pat. L. W. 276 : 20 Bom. L. B. 1022 : 
(1919)M.W.N. 91: 47 I-C. 513: 3bM.L.J.422 (P.C.) 

- Guardianship—De facto guardian — 

Power of disposal, 

A de facto guardian under the Mahomedan 
Law can deal with a minor’s property only at his 
risk. He can incur liability but not impose any 
obligation on the infant. Even in cases arising 
out of wants of the infant, such a person c<>n 
only deal with the moveables and not the immo¬ 
veables. 45 Cal. 878 (P. C.) loll. (Pyves, J,} 
Abdullah Khan v. Mahbub Ullah Khan. 

1923 All. 485. 

- Guardianship — De facto guardian — 
Mother. 

The mother of a Mahomedan minor though 
his de facto guardian has no authority to transfer 
or deal with the ptoperty of min< rs and cannot 
give a valid discharge for any payment made to 
the minors. (Piggott and Walsh, JJ) Amina 
Bibi v. Ram Shankek Misak. 41 All. 473 : 

60 I C. 730 : 17 A.L.J. 682. 

- Guardianship — De facto guardian —• 

Mortgage by-^Binding on minor. 

Under the Mahomedan Law, a mortgage made 
for the benefit of the minor and for necessity by 
de facto guardian binds the minor. (Sanerjee 
and Walsh, JJ.) Abid Ali v. Imam Ah. 

38 All. 92 : 32 I. C. 177 : 14 A. L. J. 18. 

- Guardianship — De facto guardian — 

Alienation by—No necessity for sale—Purchaser 
having notice o/|mf«or's claim — Sale if can be set 
aside. 

In Mahomedan Law a sale by a guardian of 
property belonging to the minor will be set aside 
at the instance of the minor where there is no 
necessity for the sale and the purchaser has notice 
i of the minor's claim. (Robertson, J.) Kakruddin 
V. Abdul Hussein. 36 Bom. 217 : 111. C. 852 : 

13 Bom. I. B. 326. 

Guardianship — Dc facto guardian — 
Minor girl. 

The husband of a Mahomedan girl, who has not 
attained puberty is not the lawful guardian of 
her person under the Mahomedan Law. Her 
lawful guardian is ordinarily her mother and in 
case she is dead, then her mother. {Newbould and 
Suhrawardy, JJ,) Darajuddin Akanda v. Em¬ 
peror. 24 Cp. L. j. 712 : 27 C. W. N. 681 : 

im Cal. 67B 
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- De facto 

Guardian shit — De facto guardian- 
titghts of iransfene from — Ejectment 
A transier of the minor’s property by the de- 
facto guardian of a Mahomedan minor is void and 
the traosleree caimot maintain a suit in ejectment 
against a trespasser on the property, 45 C. 878 
foil. [Richardson and Suhrawardy^ JJ,) MoN- 

mohini Das Gupta v, Basanta Kumar Das 
Gupta. 

36 C. L. J. 190 ; 1922 Cal. 458. 
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lAW-Guardianahip _ Do facto 

property within 12 

^ of h's attaining 
majority whichever is a later date. {Mookerjee A 

"■> KAKiKAa r, JaGAT 

25 C. W. N. 258 : 62 I C. 428 ; 33 C. L. J. 256 


~ Guardianship — De factj guardian — 

rowers of. 

It is not competent to the dc facto guardian of a 
Mahomedan minor to bind his estate or to affect 
his interest by statements or admissiois. Such 
statements however are admissible in evidence 
(Chaiierjee and Panton, JJ.) Basarat Sarkar v 
Hiku Pramanik. 1922 Cal. 287. 

Guardianship — De facto guardian — 

I ^ V 44 444 4 44 4. V* ^ ^ ^ ^ ^ ^ A > a 


.- - 4 -p. ^ /# 

Power to bi*id minor son's interest by reference 
to arbitraiion^C. P, Code, i)ch. 11 para, n—Sub¬ 
sequent assent by de jure guardian. 

A Mahomedau mother on behalf ot her minor 
childieu entered into an agreement with some 
othei s to refer to arbitrators a dispute about so^ne 
properties and they all made an application to 
Court under Sch. II, para. 17 C. P. Coae. Tbe 
guardian of the minors' properties appointed by 
the District Judge subsequently gave his assent to 
the agreeruent to refer and participate in the 
said application under para 17, The Court there¬ 
upon acted upon the agreement and referred the * 
dispute to aibiiration : Held, that the mother 
was not Competent to bind the infants by the 
agieement to refer to arbitration. The mother 
has no larger powers to deal with her minor 
child’s property ihaii any outsider or non-relative 
who happens to have charge for tbe time being of 
the infant. The natural guardian can perform 
acts which are purely advantageous to the infant, 
but can impose no obligation on the infant. 45 
Cal. 878 fo'l. A party who entered into the agree¬ 
ment to refer under a misconception as to the 
legal authority ot the mother, may alterwards 
withdraw therefrom. The legal guardian’s assent 
subsequently given to the agreement to refer and 
his participation in an assent to the application 
under para. 17 cannot validate the agreement 
which was the basis of that application. 

pfij Beai.hcroJt, 7.—Tbe fact that the Subor¬ 
dinate Judge subsequently found the mother 
fit to act lor the minors would not validate an 
arrangement which in its inception was invalid, 
there being no appointment of tbe mother to aft 
for the infant in tbe partition proceedings by the 
District Ju-^ge who takes the place of the Kazi 
in Mahomedan Law. {Teunon and Beachcroft, 

Jf.) MOHSINUODIN AHMED V. KhaBIRUDDIN 

Ahmed. 67 I. C. 945 ; 47 Cal. 713 : 26 C.W.N. 246 

*- —Guardianship — De facto guardian — 

Mother—Power to alienate—“dm. Act. Art. 44. 

An alienation by a Mahomedan mother of 
immoveable property of her children as their De 

faefo guardian is not as guardian but as un¬ 
authorised person and so the infant can sue for 

C D— VOL. IV 13 


—Guardianship — De facto guardian 
cannot alienate property of minor. 

A mother as defacto guardian of her daughter 
cannot ahentate her property. |fV. R. Cha/leriee 

Mohammed p- 

Taker Mohammed. 59 9 g^g 

-- -Guardianship — De facto guardian— 

proPeriy-Ejedment by 

A person who has the charge of the person nr 
properly of a rr.inor wilhout being his legal guar¬ 
dian and who IS a de facto guardian has no power 
to convey to another any right or ii terest in 

immoveable property which the transferee can 
enforce against the infant.-Nor can such Trans 
feree l^et into possession of the property underTn 
unauthorised transler resist an action in e%ct 

ment on behalf of jhe infant qq , * 

^:^norZ%lT'*~^" Suardian-Sale 

An alienation by a minor’s de facto 
being void the alienee caonot resist an Action of 
eierlment on behalf of the minor as a tres¬ 
passer Such person cannot seek to recover 
property purchased by him from the de facto 
puardian in the possession of another eauallv 

without title. 45 C. 870, Rel. (CW^rT ") 

Dood Mehar Bibi V. Asrub Ali. 62 I. C. 871. 

-- Guardianship - De facto guardian - 

Powers of — Lease. 

A guardian dejactooiz minor can grant a 
valid lease of the minor’s property if it is for the 

minor’s benefit, although the guardian de facto 

IS a person who could not be a guardian de jure 

,?• f Vm 213. R. ^SRPheraZ 

MulHcky //.) Maklesur Rahman Pillaram, 

21 I. C. 128.' 


Guardianship — Defacto guardian — 
Mother—Sale of immoveable property, 

A Mahomedan mother not being the legal 
guardUn of her minor ch'ldren has no power to 
sell their in^moveable propeitv and make it binding 
on ihem. {Abdul Raoof and Fford, J! ) Mahammed 
Shafi V. Kai sum Bi. 4 Lah. 467. 1924 L. 200. 

- —Guardianship—De facto guardian — 

Power of alienation. 

A natural guardian under the Mahomedan Law 
has no power to deal with the property of the 
minors and an alienation made by him or ker 
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MAHOUED&N law— Gnardianship — De facto 
guardian. 


would be altogether null and 
J ) MT TahaN V. Shadi. 1923 Lah 601 (1). 


__ Guardianship - De facto guardian — 

Alunaiton by-Necessity. 

A sale by a de facto Mahoniedan guardian il 
effected for imperative necessity or for a purpose 
which IS found to be beneficial to the minor, rnust 
be upheld. [Wtlberforce and Marltneau, ■'•'•) 
and r. Mt. Bhou. 64 1. C. 61. 


[This view of the taw is wrong and is oppo¬ 
sed to 45 Cal, 878 {H. C.) which is fsot referred to 
in the judgment, hd.] 

- Guardianship — De facto guardian — 

Mother. 

Though the mother is not a natural guardian 
under the Mahomedan Law, her action when 
the natural guardian is in existence, is binding 
on the minor il it is desirable and manifestly lor 
his benefit. {Le Rossignol ani Martineau, JJ.) 
Muhaumau Ramzan Khan v. Sardar Begam. 

71 P. B. 1919 : 621. C. B47 
[Cf. 13 I. C. 331 : 39 Cal. 232 (2. C.)] 

_ Guardianship— De facto guardian— 

Powers of alienation. ... 

If the acts of a mother in dealing with her 
minor son’s estate as de facto guardian are 
either to the manifest advantage of the minor or 
for urgent and imperative necessity, the Court 
should uphold them. {Le Rosstgnol and Wilber- 
force, Ji.) Kapura v. Shankar Das Mulchand. 

48 I. C. 306 : 108 P. R. 1918. 

- Guardianship — De facto guardian— 

Alienation of minor's property—Suit to set aside 
—Duty to restore benefit. 

An alienee of the property of a Maho¬ 
medan minor from his de facto guardian 
cannot enforce the alienation against the 
minor. But if the minor comes into Court to 
challenge the alienation he must before re-entry 
restore to the alienee all the benefits he derived 
from the alienation {Le Rosstgnol, J.) Sardara 
V. Kaura Ram. 86 P. B. 1918 : 

7P.W. B. 1918: 162P. L. B. 1917 :44I.C. 219. 


MAHOMEDAN LAW—Guard auBhip — De facto 
guardian. 

for the property on bis attaining majority : 
is be entitled to an equitable resto ation of the 
benefit recenred by the minor except where the 
minor or the minor’s guardian is plft »n the case 
(144 P. R. 1883 J 58 P. R. 1891 ; 62 P. R. 1904 . 
86 P. L. R. 1904 ; 91 P. R. 1907 ; 191 P. L. R. 
1908 R.) {Johnstone, J.) Ramjawaya Shah v. 

NaTHA. 

1A T fi 787 • 295 P. W. B. 1912- 


- Guardianship — De facto guardian— 

Guardians' powers—Mortgage by him—Validity, 

Where one of the Mahomedan brothers who 
wu'* a major mortgaged about half the patrimony 
for the marriage expenses of their sister ; Held, 

1 in a suit by the other brothers who were minors 
at the time oi the mortgage to recover ibeir 
shares on the ground that their mortgage was not 
valid and binding on them, (1) that the mortgage 
not being for the benelit of the plffs. could not 
bind them. (2) that in any event a mortgage of 
about half the patrimony were unjustifiable atid 
(3) that the mortgagee was not estopped from 
contending that other persons were also interest¬ 
ed m the mortgaged property, (20 B. 116, Foil.) 
{RcMtigan, J.) Ghulam Muhamad v. Latif 
Ahmed Khan. 17 P. B. 1912 : 66 P. W. B. 1912 : 

14 1. C. 495 : 88 P. L. B. 1912. 

- Guardianship—De facto Guardian — 

Alienation by, 

A conveyance by a defacio guardian of a Maho¬ 
medan minor need not be set aside by the latter 
alter attaining majority if the document is not 
binding on him and a transaction will not be up¬ 
held against a minor unless it is found to be to 
his manifest advantage or for necessity. 13. I. C. 
976. Foil. Uuder the Mahomedan Law a mother 
is not the de jure guardian of a minor and as a 
de facto guardian the powers of binding her son’s 
interests are very limited. A release deed execut¬ 
ed by a Mahomedan mother as the defacio 
guardian of her minor son will not be upheld 
unless it is shown to have been beneficial to the 
minor so as to justify the mother in entering into 
it as the de facto guardian. {Wallis, C. J, and 
Seshagiri lyre, J.) Abdul Hussain v. Mahombd 
Ibrahim. 9 L. W. 879 : 

86 X. C.248 : 19 M. L. T. 846. 


- Guardianship — De facto guardian— 

Mother of a lunatic. 

Mother of a lunatic Mahomedan is not his legal 
guardian {Shahdin, J.) Mehr Bibi v. Chanan 
Din. 69 P.R. 1917 : 100 P.W.B. 1917:411. C. 982. 

-- Guardianship — De facto guardian — 

Alienation—Validity of, 

A person who is neither a natural guardian by 
Mahomedan law nor by appointment by Court 
cannot bind a minor's (property by his acts of 
alienation. {Shahdin and Scott-Smith, //.) 
Dttamsingh V, Barkat Ali. 15 P R. 1918 : 

19 I. C. 236 :202 P. L. B. 1918. 

-_ Guardianship — De facto .guardian — 

Alienation—Rights of alienee. 

An alienee of a minor’s property from the 
de facto guardian Is not entitled to sue the miooi 


- Guardianship—De facto guardian— 

Charging existing property of minor— 

A father-in-law ii not the legal guardian of his 
minor daughter-in-law under the Mahomedan 
Law. A de facto gnardian o( a minor is not enti¬ 
tled to mortgage the minor's properties for pur¬ 
chasing other properties for her, though the same 
may be beneficial to ber. The mortgage may be 
avoided by the minor but only on her giving up 
all rights to the property purchased, {\ankaran 
Nair and Tyabji, JJ.) Rabia Bi v, Anoappan, 

281. C. 714 : 8L. W. 869. 

- Guardianship—De facto guardian — 

Powers of alienation. 

A de facto guardian can in view of least sub' 
stantial diGerence between the powers of a legBl 
guardian and a de facto one, alienate any move- 
able or immoveable property of a minor tor 
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KAHOMEDAN LAW—Guardianship^De faoto 
guardian. 

urgent and necessary purposes and do such acts 
as are beneficial to ihe minor’s interest, though in 
some cases none else can competently exercise a 
legal guardian’s powers: The general principle oi 
Mahomedan Law is that the sale of minor’s 
property by an unauthorised person even without 
necessity or benefit to the minor’s property, is 
neither void nor voidabe in the ordinary sense ; 
because an alienation of his property without any 
justifying necessity is taken to be as maugut i. e., 
its validity depends upon the adoption of the 
traniacrion by the minor on attaining majority 
The transaction remains in suspense withiui 
becoming inoperative till its avoidance or valid 
unless or until its ratification. Its validity or in¬ 
validity is determined on the adoption or refusal 
of the minor after his attaining majority. If 
adopted it will be valid from its inception ; and 
if refused, it is void and inefieciiye from the very 
beginning. A sale by a mother of the minor’s 
property for the sister’s marriage or discharge of 
family debts or family purposes not being for a 

Justifying cause, is inv^id. {Abdur Rahim and 
//.) Thandan Vadappil Easuf v. 
Kotuseri Valappil Koya. 

37 Mad. 514 : 12 M. I. T. 147 : 
15 I. C. 576 : (1918) M. W. N, 889 : 23 M. L. J.* 244: 

[Disapproved by the Privy Council in > 
47 I. C. 613 : 46 Cal. 878 (P. C.). 

-- Guafdiamhip—'D^ facto Guardian-Ali^ 

tnation of minor's proptfly 

Under the Mahomedan Law it is nut open to a 
person not being the executor of a deceased 
Musalman to alienate his property which has been 
inherited by his minor son. The brother ol the 
deceased is otherwise in the same position as a 
stranger and cannot alienate the minor's property 
«ven for his benefit, or necessaries. [Batten, J 
C and Halifax, A. J. C ) Mr. Bhuribai v. Ishak 
Hussain. 1923 jjag. gs, 

’^Guardianship —De facto guardian — 
Power of alienation—Right of transferee. 

Under the Mahomedan Law a person who has 
charge of the person and property of a minor 
without being his legal guardian and who may 
be called a dc facto guardian has no power to 
convey to another any right or interests in immo¬ 
veable property belonging to the minor which the 
transferee can enf rce against the minor or can 
such transferee, if left into possession of property 
under such authorised transfer, resist au action 
in ejectment on behalf of the minor. [Prideaux^ 
A, J. C) Aueer Bi V. Shbkh Khaja. 

52 1. G. 933 : 15 N. L. R. 164. 

- Guardiansht p —De facto guardian — 

Alienation by — [Validity. 

Under the Mahomedan Law, the de facto 
guardian of a minor has no power to alienate any 
interest in the immoveable property of tbe ward. 
[Kanhaiya Lai, J. C, and Daniels, A, J. C.) 
Kanhaiya Lal V. Mohammad Mahmud Alam. 

63 1. C. 525 ; 8 0, L. J. 324. 

- Guardianship —De facto guardian — 
Alienation^Nature of. 

An alienation of minor’s property by his un- 
authonjred guardian is neither void nor voidable. 


MAHOMEDAN LAW —Guardianship — Guardian 

for marriage. 

It bec3mes valid or void if it is affirmed or 
disaffirmed by the minor on his attaining majority 
whose decision then dates back to the date of 
the traosaction. Generally dealings of a de facto 
guardian with the minor's property do not bind 
the minor but there might be exceptional cases 
of urgent and imperative necessity which 
would bind the minor. In the case of a continu¬ 
ing obligation, an absence of repudiation or 
acceptance of service with full knowledge of 
the facts implies an undenaking to adhere to ihe 
obligation. An alienation of ihe minor’s property 
without justifying cause by a guardian must be 
regarded as manqif or dependent, its validity 
depending on tne minor’s accepting the trans¬ 
action after majority. 34 A. 2l3. P. C. Dist. A 
guardian d' facto of a minor could bind the minor 
in cases of urgent and imperative necessity by 
entering into transaction for the benefit of ihe 
minor as for his maintenance or for performance 
of funeral ceremonies or the discharge of other 
obligations binding on the minors [Stuart and 
Kauhtaya, Lal, A. J.Cs.) Husain Ali Mikza v. 
Muhammad Azim Khan. 

31 I. C. 728 : 18 0. C. 168. 

- Guardianskip — Do. facto guardian^- 

Mother—Sale of mi7tor*s property void. 

A Mahomedan mother is not the guardian of 
her minor daughter and has no authority either 
express or qualified to convert property belong, 
ing to her minor daughter. [Das and Adami, JJ ) 
Sheikh Fakhruddin v. Shaikh Fakhruddin, 

51 I. t . 796. 

- Guardianship —De facto guardian— 

Mother—Alienation. 

An alienation by the mother of a Mahomedan 
minor son is void in the absence of an order of 
Court appointing her guardian. [Chapman and 
Atkinson, JJ.) kajab Ali i/. VVaziralli S C 

34 I.c 85 : 1 Pat. L. j. 188. 

- Guardtanship—De facto guardian— 

Mother—Powers of, 

A Mahomedan mother cann^/t as a de facto 
guardian make an alienation of immoveable pro¬ 
perty binding on the minors. An alienation even 
by a yurtf guardian to be binding must be fur 
an absolute necessity, or for the benefit of the 
minor. [Pratt, J. C'., Hayward and Crouch, A. J. 
C.) NARAYAND-iS V. MOsAMMAT ObHAI. 

19 1. C. 911 : 6 S. L. R. 268. (F. Bj. 

Gnardianihip—Guardian for marriage. 

Guardianship—Guardian for marriage. 

Under the Mahomedan Law the guardian for 
marriage of a minor is difierent from the guar¬ 
dian of the property of the minor and from 
the guardian ot the person ot the minor ; and 
though a guardian ia necessary for the vali¬ 
dity of tbe marriage of a minor, it is not obliga¬ 
tory on the guardian for marriage or tbe guar¬ 
dian of the person to provide a suitable marriage 
for the ward. The Mahomedan law of guar¬ 
dianship ol marriage has not been abrogated by 
implication by S. 24 ol the Guardian and Wards 
Act. {Mookerjee and B6achcroft,JJ.) Monijan 
Bibi V. Ut, Judqr, Birbhoon 20 C. L. J. 91 : 

25 1. C. 229 : 19 0. vf. N. 990, 
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MAHOMEDAN LAW— Guardianship — Guardian 
for marriage. 

- Guardianship—Guardian for marriage 

— Pgrson not related ta the minor within prohibit¬ 
ed degrees, a disqualification for guardian-ihip. 

Under Mahomedan Law a woman oiherwise 
entitled to the custody of a minor girl is disquali¬ 
fied by being mairied to a person not related to 
the minor within the prohibited degrees. {Ptggott, 
A. J. C.) Kaniz Jafar V. Taqia Begam. 

11 I. C. 340 : 14 0. C. 103. 

- Guardianship —Guardian jor marriage 

— Father. 

A person (even lather) who is profligate when 
he brings about the contract of marriage i»> ques 
tion, is unfit to act as guardian for marriage. 
{Pratt. J. C. and Crouch^ A. J. C.) Shahul v. 
Allah Bachayo. 34 I. C. 504 : 9 S. L. E 196. 

Guardinaship—Bight to. 

-- Guardianship—Right to—Minor girl — 

Husband. 

As regards the guardianship of the person of a 
minor Mahomedan girl, in the absence of the 
mother, the mother's mother is the lawful guar¬ 
dian of a minor girl who hns not attained puber¬ 
ty and the husband is not the lawful guardian of 
her person. (Newbould and Suftrawardy, JJ.) 
Darajuudin Akanda V Empfror 
37 C. L. J. 329 : 27 C. W. N. 531 : 24 Cr. L. J. 712: 

1923 Cal. 672. 

■ ■ Guardianship—Right to—Elder brother, 
not a guardian — Alienation by de facto guardian 
voi d. 

Under the Mahomedan Law, in the absence 
of duly appointed testamentary guardians, the 
care of a minor’s property would devolve first on 
the father and his executor, next on the paternal 
grandfather and bis executor, and failing these, 
the right of nomination of a guard'avi rests with 
the ruling power. A brother of the minor would 
therefore have no right to act as guardim except 
under the authority of an appointment by the 
court. A person who has without authority been 
acting as the de facto guardian of a minor may by 
his de facto guardianship assume important res¬ 
ponsibilities in relation to the minor's property 
but he cannot thereby clothe himself with legal 
power to sell it. {Lord Robson,) Natadin v, 
Ahmaoashi. 84 All. 213 ; 16 C. W N. 338 : 

11 M. L. T. 145 : (I912i M. W. N. 183 : 
9 A. L. J. 215 : 16 C. L. J. 270 : 
14 Bom. L. E. 192 : 16 0. G. 49 :39 1. A. 49 : 

13 I. C. 976 ; 23 M. L. J, 6 (P. C ). 

- Guardianship—Right toShiah School. 

Under the Shiah Law, in the absence of the 
mother, the right of guardianship of minor passes 
to the father and failing him to (he grand-parents 
and other ascendents. The maternal grand mother 
has no right to claim as guardian. {Ra/ique and 
PiggotL JJ*) Dayadat Hussain v. Salimunnis- 
3A. 36 All. 466 ; 24 I. C. 682 : 12 A. L. J. 772. 

- Guardianship—Right to—‘Sister’s hus¬ 
band, if proper guardian. 

The husband of a minor girl’s sister is not a 
fit person to be appointed guardian of the peison 


mahomedan LAW—Guardianship—Bight to. 

or property of the minor. {Rafioue and Piggott, 
JJ) AsGHAR ALI V. AfliNA bEGAM. 86 All. 280 : 

24 I. C. 69: 12 A. L. 892. 

[also 27 I. C. 74 : 18 C. W N. 863.] 

- Guardianship — Right to Mother 

Appointment of guardian by Court—CourPs 
power. 

Where a Judge in appointing the mother as 
sole guardian of her two minor darghteis laid 
down the condition that sheshould not contract the 
marriage of the girls against the wishes cf their 
brother and should also get the permission of the 

court before their marriage with any one; held. 
the Judge’s action was r«ght. (Tudball and Rafi- 
que, JJ.) Aftaf Begam t;. Saiyed UzafaR Khan. 

20 1. C. 873. 

- Guardianship—Right to— Husband not 

guardian of infant wife. 

Under the Mahomedan Law, the husband is not 
the guardian of either the person or the property 
of wife who is a minor. {Mookerjee, A. C. J and 
Fletcher^ J.) Bepin Behari Saha v. CharU 
Chandra Ghose. 85 C. L. J. 192. 

- Guardianship—Right to — Father — Ap- 

poi nitficnt by. 

The father is the natural guardian of the mi* 
nor son but where the father was advanced in 
years and did not expect to live long and desiring 
to prevent ill-feeling and dispute's amongst his 
children and wives, the father might divert him¬ 
self of the right and duty of guardianship over his 
minor son and appoint anv other person as guar¬ 
dian. {Sanderson, C. J. and Mookerjee, J.) Shaik 
Nawab Jan v. Safur Rahman. 38 I. 0. 882 : 

25 G. L. J. 280. 

- Guardianship—Right to — Preftrenu — 

Father. 

Though the Court "‘ay under the Guardian and 
Wards Act appoint anybrdy as guardian, S. 17 
(2) lays down rules which bring the provisions 
of the Act into harmony with those of Mahome¬ 
dan Law. Under Mahomedan Law the father 
has a preferential claim to be the guardian of bis 
minor daughter’s property. The rules as to the 
guardianship for martiage of a Mahomedan mi¬ 
nor are governed solely by Mahomedan Law 
and an order made under the Guardian and 
Wards Act does not affect (hem. {Chatterjee and 
Newbould. JJ ) Hadish Bapari f». Koqmulla. 
Sheik. 381. 0. 787.26 C t. J. 661 

- Guardianship—Right to—Female infant 

—Preferential right. 

No male has a right to the custody of a Mussul¬ 
man female child unless he is a A/a/tram, (i. f.,) 
stands to her within the prohibited degrees of 
relaiionship and cannot under any circumstances 
marry her. Under the Mahomedan law the 
blister's husband of a girl is not entitled to be 
appointed as guardian In preference to the mater¬ 
nal uncle of the minor. {Chaudhuri, J ) In the 
matter of Harunnbssa Bibi. 

27 1. C.74 : 18 C. W. N. 863. 

- Guardianship—Right to—Mother. 

Under strict Mahomedan Law the mother's 
right to the guardianship of her ebiidreo bao 
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ICAHOMEDAN LAW—Ouardianship—Bight to. 

only be defeated on proof of “ gross and open 
imm'»rality.'' Where ihe mother was divorced 
by her husband but after divorce she led a res* 
pectable life she was held entitled to the custody 
oI her children, the boy until he was 7 years of 
age and the girl till she attained puberty though 
she Used to neglect chiidreQ before aivorcc. 
(Holmwood and Teunon, JJ.) JaNnatunnessa 
Bibi V. Hafiz-uo-din. 10 I. c. 904. 

- Guardianship-Right to -Paternal uncle 

and tnothtr—Virgin niece—Property of. 

The paternal uncle has no legal right under the 
Mahomcdao Law to the guardianship of the pro¬ 
perty oi the virgin niece, who has attained the 
age of pubeity, superior to that of her mother. 
The mjther is a preterential guardian over a 
paternal uncle of a boy under seven years of age. 
29 A. lO ; 32 C. 444, Foil, \Batteny A. /. C\) 
MahAMADKHAN V. SULTAN BeGaM. 

43 1. C. 649. 


. Guardianship^Right to—Mother's right 

to custody of minor children. 

Under the Mahomedan Law a mother's right 
to the custody of her Children ceases on their 
completing the seventh year but she still has a 
right of access to her children, but there is no 
rigut of suit to enforce such access under the 
Guardian and Wards Act (/?rgg, /.) Hazara 
Bibi v. Sulaiman Haji Mahomed. 

59 1. C 562 : 13 Bur. L. T. 86. 


Guardianship—Right to — Mother's right 
—Effect of marriage tvitH stranger. 

Under Mahomedan Law the custody oi a boy 
until at least the age of 7 years belongs to the 
mother. I'he right is torfeiied by the mother’s 
subsequent marriage to a stranger. {Kincaid, J. 
C,i Bibi Fatima V. Bakarshah. 

66 L C. 888 : 15 S. L. B. 175. 

Guardianship — Right to—Father — 
Abuse of authority. ^ 

Woen a Mahomedan father married his 
daughter aged 10 years to an infant of 12 months, 
the C‘iurt has pjwer to control such an abuse of 
parental authority And declare the marriage: in¬ 
valid. [Pratt, J. C. and Crouch, A. J. C.) Shaiiul 
V. Allah Bachayo. 34 I. c. 604 : 9 3. I. B. 196. 

-Heir. 


See Mah. Law—Succession, 


Hosband and Wife. 


See Mah. Law—Marriage. 


-Iddat. 


See Mah. Law—Marriage. 


Illegitimacy. 


See Mah. Law—Legitimacy. 


■Inheritance. 


See Mah. Law—Succession. 


‘Increase, doctrine of. 


See Mah. Law — Succession. 

Intereat, law as to 

—Interest—Usury — Law, if repealed by 
ActXXVlllofnSS. 


MAHOMEDAN LAW—Joint family, 

Quaere.—Whtihtr the Mahomedan Law relat¬ 
ing to usury has been abrogated by Act XXVIII 
of 1855. 3 B. L. k. 130 and 5 B. L. R. 500, Kef. 
[Lord Parker.) Hami^a BiBi i;. Zubaida Bibi. 

38 All. 581 : 14 A. L J. 1055 : 21 C W- N. 1 
18 Bom. L. B. 999 : 20 M. L. T. 605 
4 L. W 602 : (1916) 2 M. W. N. 551 
1 Pat. L. W. 67 : 25 C. L. J. 617 
43 I. A. 294 : 36 I. C. 87 
31 M. L. J. 799 ^p. c.). 

Joint Family. 

- -Joint family-Co-sharers’ position. 

Co-heirs of a deceased Mahomedan do not 
form a joint family as in Hindu law. They are 
tenants in-common and the possession of each 
is rightful and not adverse to the other sharers. 
A suit for possession by a transteree from co¬ 
heirs not in possession against transferee from 
co-heirs in possession must be brought within 12 
years from the transfer to detls. [Rafique, J.) 
Ram Parson Upadhia v. Kalab Husain. 

36 I. C. 100. 


- Joint family—Administration — Repre- 

sentation by one heir. 

There is no principle in Mahomedan Law as in 
Hindu Law. whereby the others heirs are bound 
b> acts of one heir in possession. [IVafmsly and 
Suhrawardy, JJ.) SUKUR Mahomed v. Asmot 
Mandal. 60 Cal. 978 : 1924 C. 384. 

“ Join/ family—-Members living together-^ 

Purchase by one in kis own name — Presumption, 

Where the uncle and nephew lived together 
and land is purchased by the uncle in his name 
the presumption 18 that the puichase was made 
by him exclusively and the burden lies on the 
nephew to show that he supplied a part of tne 
purchase mouey Tne presumption of Hindu Law 
mat the money came from the joint funds is not 
applicable to Mahomedans. [Walmsley and 
Ghose, JJ.) Mohabbat Ali v. Tofak All 

1923 caL 369. 

- Joint family. 

The joint iamily is not an institution under 
Mahomedan law. Each of the heirs of the 
deceased has rights to share property. Limitation 
begins to run against each other under S. i44 of 
me Limitation Act. [Scott Smith and Fforde, 
JJ.) Zainab V. Ghulam Rasul. 

1923 Lah. 519. 


■Joint family —Presumption. 




There is no presumption as to jointness of funds 
in a Mahomedan joint family [Johnstone and 
Seott'Smith, JJ.) Imam Din v. Dulo. 

25 1C. 278 : 239 P. L B. 1914 : 

144 P. W. B. 1914. 

~ 7i -^^m/ family—Joint business by tivo 
brothers Death of one—Properties acquired out 
of profits of joint business—Suit by. heirs of the 
deceased for their share—PJature of suit. 

Under the Mah. Law there is no such thing as 
joint family property. If the members oi a 
Mahomedan family succeed to propeity on the 
death of a relation each of them takes a share of 

each item of the. property and a suit by such a 
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MAHOUESAN LAW—Joiot f»inily. 

member f^r a share is governed by Art. 123 and 
not by Art. 127 of the Lim. Act. 16 M. 61, Dist. 

{Bakewell, J] Mohiddin-Bee 

Saheb 32 I C. 1002 : 38 Mad. 1099. 

--- Joint family—principle not applicable 

—Comntensaltiy — And common business. 

Though Mahomedan brothers living in common 
mess, do business together, share the same pre¬ 
mises, divide up expenses, and enjov profits in 
common they do not form a joint family. No 
presumption can be drawn that a particulai 
transaction conducted by one of them was 
ca'iied out witn the help of family funds and 
was conducted for the benefit of aU» (Sruarf, J. 
C ) Muhammad Ramsan alikhan v. Muhammad 
Nasir khan. 3. 0 L. J. 447 : 36 I. C. 774 : 

19 0. C. 347. 

Legitimacy- 

.- —Legitimacy — Legitimation^ difference 

between far* of marriage disproved. 

Th-*re is no legitimation under Mahomedan 
Law It means a proceeding which creates 
a status which did not exist before while legi 
tin acy means a status which results from 
certain facts. The presumption of marriage 
aiising from acknowledgment of legitimacy, is 
liable to be contradicted by proper proof, and 
once the fact of ** no marriage is established, 
the acknowledgment of legitimacy has no effect. 
{Lord Dunedin.i HibubUR RahmaN v. Autaf 
ALi 48 1 A. 114 19 A. L. J. 414 : 

33 C L J. 479 : 23 Bom. L R. 636: 
14 L W. 176 : 29 M L. T. 364 : 
96 C. W N. 81 : 60 I. C. 837 : 
fl921 U W. N 366 : 40 M.L J. 610 (P. C.} 

[Oo Appeal from 46 1. C- 646 : 46 Cal. 260.] 

— Legitimacy — Acknowledgment — Pre* 
sumption. 

Clear and reliable evidence that a Maho- 
medao has acknowledged children as his legiti¬ 
mate is^-ue raises a presumption of a valid 
marriage between him and the children's mother. 
IOC. L. R. 296. Ref. (Afr Ameer Ali.) Imam- 
bandi V. Mutsaddi. 46 Cal. 878: 

16 A. L. J. 800: 24 U. L. T. 830: 28 C. L. J 409: 

28 C. W. N. 60: 6 Pat. L W. 276: 
20 Bom. L. B. 1022: (1919 H. W M. 91: 
9 L. W. 618: 46 I. A. 73* 47 1. C. 613: 

36 M L. J. 422. (F. C.). 


MAHOMEDAN LAW—Legitimacy. 

An admission by one man tha*^ another (proved 
to be illegitimate) is his son cannoi make that 
other legitimate. Such a statement or acknow¬ 
ledgment is substantive evidence that the person 
acknowledged is the legitimate son of the person 
who makes the stalemei t, provided his legiti¬ 
macy be possible. ‘Statements of member^ of the 
family touching the son>hip and heirship of the 
person are also good evidence of the family re¬ 
pute concerning them. {Lord Atkinson.) Sadik 
Husain Khan v. Hashim Ali Khan. 

38 All. 627: 43 I. A, 212: 14 A. L. J. 1248: 
192 0. C. 192: 18 Bom L. B. 1037: 

21 C. W.N. 180: (1«I6) 2 M. W. N. 677: 
21 M. L. T. 40: 1 Pat. L W 157: 4 0. L J. 22: 

26 C. L. J. 868: 6 L. W. 378: li» Bor. L. T 140: 

36 I. C. 104 31 M. 1. J. 607 (P. C.) 

- Legitimacy—Presumption as to—Ruh^ 

if supersc'^ed by the Evidence Act, S. 111. 

The presumption raised by Mahomeoan Law 
that a child born within 2 years ,iD some schools) 
of the termination of a lawful marriage,marriage 
is legitimate, is a matter relating to the law of evi¬ 
dence and must n*»t he deemed to be governed by 
S. 112, Evidence Act. iOa niels,].) Mt. HajiRA 
Khatun V. Mt. Am ina Khatun. 1923 A. 670. 

- -Legitimacy—Presumption rebuttable. 

Where it was found that the plaintiff was born 
31 days or eleven full months after his alleged 
lather's death and that his mother had been liv¬ 
ing for the last few years in illicit connection 
with another person: Held, that the plaintift ap¬ 
pellant was not the legitimate son ol the alleged 
tather. {Daniels, J.) Fatteh Din v. Umrao 

1923 A. 440. 

- Legitimacy — Acknowledgment. 

A Mahomedan cannot legally acknowledge as 
his son a person who is shown to be a son of 
another man An acknowledgment must be not 
'nerelv of sonship but of legitimate sonship, but 
the fact that the acknowledgment was of legiti¬ 
macy as of sonship may be inierred from circuro- 
«»ance8 justifying that inference. {Baichelof and 
Hayward, JJ.) U^manmiya v Valli Mahombd. 
40 Bom. 28'. SO 1. C. 904: 17 Bom. L. B. 698. 

— — ^— Legititnacy— Acknowledgment itfar- 
riage—Semblance of marriage — Concubinage — 
Acknowledgment for collateral object — Repudia- 
tion of acknowledgment* 


Legitimacy — Proof. 

Where one A, the plaintiff, gave evidence that 
he was the legitimate son of one M. but the defts. 
adduced evidence that he was the son of another 
man also nan cd M and the High Court decreed 
in favour of the defendant on the ground that 
deft’s case was quite possible and laid stress on 
the fact that A was supported in money by a co- 
plaintiff in whose favour A had executed a sale 
deed of a part o* the property: Held, the decision 
was unsound. iSrr fohn Edge) Mahomed Abdul 
Aziz v. Mir Tosaddyo Hussain. 

21 C. W. N 878: 19t7 M. W. N. 699; 

43 I. C. 8: 7 L. W 66 (P, C.) 

—- Leeiiimaev—Proof of—Acknowledgment 

—Statement of members of family. 


Under Mahomedan law, acknowledgment can¬ 
not establish the legitimacy of a child proved to 
be iUegitimate. It is only when it is uncertain 
whether there was a marriage or not or legiti¬ 
macy or not that acknowledgments are effectual 
to establish legitimacy. Disproof of both a mar¬ 
riage and a semblance of marriage is necessary 
to invalidate an acknowledgment valid in other 
respect'*. Per Woodroffe, J .—If mere concubinage 
is established there is neither marriage nor sem- 
hlauce of marriage which, a proved concubi¬ 
nage excludes. Merc acknowledgiDent as son for 
the purpose of getting him admitted into cerfain 
educational institutions and procuring his mar¬ 
riage with a ward of the Court of Wards are not 
acknowledgments with the intention of con¬ 
ferring legitimacy. Per Woodroffe and Chitty, 7/. 
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MAHOMEDAN LAW—Legitimacy. 

—An acknowledgment otice made and proved 
cannot be rebutted Ii cannot even be repudiated 
by the man who made it. {Sandtr$on C 
Woodfoffe and Chttty, JJ ) Habibur Rahaman 
Chaudhury V, Altaf Ali Chaudhuri. 

46 Cal. 259: 23 C. W. N. 1 : 
49 1. C. 645: 29 C. L. J. 601. 

- Legitimacy-^Rules governing — Burden 

of proof. 

The question whether the rule of Mahomedan 
law as to the maximum period of gestation is a 
rule of evidence or a rule of substantive law, is a 
highly debatable question. The modern view of 
Mahomedan jurists limits the period of gestation 
to 10 months. Hence it is for the person who 
alleges there were abnormal circumstances at- 
tending his birth to show that they existed. 
{Shadt Lai C. J. and Abdul Quadit, J.) Umar 
Hayat v» Misri Khan. 1924 lah. 177. 

- Legitimacy—Acknowledgment of—When 

applies. 

Tne Mahomedan law principle of acknowledg¬ 
ment oi legitimacy applies only when the alleged 
marriage is not proved. It has no application 
when u is found as a tact that alleged marriage 
did not lake place. {Le Rossienol and Harrison^ 
yy.i Hussain Baksh v. Jhanda Singh 

1922 Lah. 706. 

- Legitimacy — Acknowledgment—Effect of 

Presumption. 

Acknowledgment by a Mahomedan father cre¬ 
ates a presumption of legitimacy but an acknow¬ 
ledgment has Only the ehecc of legitimation 
where either the fact of the marriage or its exact 
time wiib reference to the legitimacy of the 
child’s bii th is a matter of uncertainty. Where 
however there is clear evidence that no marriage 
ever took place, tne presumpuon has no piacei 
10 A.28y. 11 M. 1. A 94; 21 C. 966 Rel. (Broad¬ 
way^ J.) ABDUL Aziz V. Mt. Ameer Begam. 

66 1. C 404. 

— — Legitimacy—Acknowledgment of sonship 

—Effect of. 

ihe result of an acknowledgment is to invest 
the son witn a iegiiimace status with all the con¬ 
sequences which that imports 38 A. 627 (P. C.) 
Ref. The law refuses to declare a man a bastard 
except m the clearest and most positive proof of 
his illegitimacy, and there must be positive evi- 
de>ice that the marriage did not taxe place before 
it can be disproved. An acknowledgment by the 
master that he had a son from the slave girl who 
had married and tiiat the son is entitled to succe¬ 
ed him. gives the son ail the rights of a legiti¬ 
mate son. In the absence of positive evidence 
that marriage did not take place, the son wdl not 
be regarded a bastard and disentitled to succe. 
ed. (Shadi Lai and Le Rossignol, JJ) Ibrahim 
Ali Khan r. Mubarak Begum. ILah. 229; 

2 Lah L. J. 112: 20 F. W. B. 1920: 
56 I. C. 923; 82 F. L. B. 1920. 

- Legitimacy — Acknowledgment — Essen¬ 
tials — Recoiiwtion. 

Acknowledgment cannot make the offspring of 
Zina (adultery) legitimate. Recognition of 


MAHOMEDAN LAW—Legitimacy. 

paternity is not equivalent to recognition of legi¬ 
timacy. iScirfasii'a Iyer and Spencer, JJ.) BVDAli 
SA Kowther V. Fatima Bia. 16 M. L T. 107- 
tl9l4i M. W. N 278: 22 I. C, 697 : 26 M. L. J. 260. 

- Legitimacy — Presumption — Long co¬ 
habitation-Acknowledgment by jaiher—Rebuttal 
-Non-Muslim wife — Adoption—Child begotten 
by ztna, if legitimate—Evidence Act, s. 112. 

Wherever marriage may be presumed from 
co-habitation combined with the other circum¬ 
stances for the purpose of conierring upon a 
V. Oman toe status of a wife, it may also be pre ¬ 
sumed for the purpose of establishing paternity 
and legitimacy f'aternity is established in the 
person said to be the faihei by proof of legal 
presumption that the child was begotten oy nim 
an a woman who was at the time of conception 
hiS lawful wife or was in good faith or reasonably 
believed by him to be such or whose marriage 
though irregular (f'ysid) was not at that time been 
teiminated by actual separation. Paternity and 
legitimacy may also be presumed by acknowledg¬ 
ment by ihe putative father, where it is humanly 
and legally possible that he might have been the 
father in fact and toero might have been a valid 
marriage between him and toel mother of the ack¬ 
nowledged child. Where a child has been ack¬ 
nowledged by a Mahomedan father, the burden of 
disproving the paternity and legitimacy of such 
child lies heavily on the person who denies them. 
Xne evidence necessary to disprove the paternity 
and legitimacy muat be extremely cogent to dis¬ 
place the presumpUon oi legitimacy which is not 
an ordinary presumption of evidence but a strong 
rule of the Mahomedan Law. Neither paternity 
nor legitimacy can be obtained by adoption. A 
child begoiten by Zina cannot be made legiti¬ 
mate by the subsequent marriage of its parents 
before its birih, S. 112 ol the Evidence Act being 
inapplicable to Mahomedans. The marriage of a 
Mabomedaa with a Non-Muslim wo nan who la 
not tne lawful wife of another man, is merely 
irregular {fa^sid) and not altogether void I6a/i7) 
and the children of such a union are legitimate. 
(Stanyon. A. J C.f Zakirali v. Sbgrabi. 

43 j, C. 863 ; 16 N. L. B. 1. 

- Legitimacy—Presumptivn as to. 

The Manomedan Law raises a strong presump¬ 
tion in favour of legitimacy where a child was 
born under a man’s roof and continued to be 
maintained in his house without any steps being 
taken on the father’s part to repudiate bis liile to 
legitimacy as his offspring. (Simpson, J, C. and 
Dalai, A, J. C.) Galstaun v. Mirza Abid Hus¬ 
sain. 10 0. L. J, 263 : 9 0. & A L. B. 3tt2 : 

1924 Oudh 19. 

- Legitimacy —Marriage possible — Hus¬ 
band acknowledging the wife's status. 

Acknowledgment by a Mahomedan that a 
certain woman is his married wife, invests the 
woman with the status of married wife and 
makes her children legitimate unless the mar¬ 
riage between the parties is legally impossible. 
(Stuart and Pandit Kanhaiyalal, A. J. Cs.) 
Muhammad Ali Khan v. Ghazaufor Ali Khan 

60 I. C. 147 ; 7 0. L. J. 474. 
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MAHOMEOAN LAW — legitimacy. 

- Legitimacy ~~ Acknowledgment of pa- 

rentage. 

A Mahome'^an miy legilimatise an illegitimate 
child bv aclsnnwledg'nent of his paternity but to 
establish such legitimation it is nec'Jssary to prove 
an intention evidenced by a fornial and delibC' 
rate act. 3 M. I. A 295 ; 8 M. 1. A. 136 ; 11 1. 

A. 94: 11 M. I. A. 177: 8 C. 422 . 10 C. 663 ; 21 C. 
666: 32 A. 346 Cons. [Stuart and Mahamad 
Alt A J.Cs.i Zahida Bibi V Wali Mahammad. 

37 I. C. 936 : 3 0. L. J. 654. 

- —Legitimacy—Presumption of — Rebuttal' 

Where tne legitimacy of a person is disputed 
and it is shown that a lawful unioo between his 
parents was impossible, but at the same time there 
is evidence as to the trea^ement of thit person as 
a legitimate son, the presumption arising from 
the courye ol treatment of this kind must yield 
to proof of,circumstances which, when established 
preclude all possibility of a lawful union between 
his parents. [Lindsay^ i. C.) Abdul Karim v. 
Abdul Kazzak. 28 I. C. 201 : 2 0. L. J 101. 

- Legitimacy—Proof of. 

Legitimacy may be proved without direct 
proof either of marriage or formal act of legi* 
timatioo by circumstantial evidence, such as a 
statement by the deceased father in a prior Hti- 
gation. treatment of the boy as a son in the 
family, being brought up and educated in the 
house, marriage into the same family, introduc¬ 
tion by the father into society as his son, etc. 
When this is proved the burden is on the 
persons who deny the status of the wife to prove 
it conclusively. The allegation by the mother 
who^was a co*deft, in the case along with the son, 
throwing doubt on the validity of marriage is 
immaterial. Under Shiah Law, connection by 
fosterage is a ground of prohibition for marriage. 
Pacts onsiitufing by fosterage laid down 3 M. I 
A. 295; 8 M. I. A. 136 Ref. to [Lindsay, J C. and 
Kanhaiya Lai, A.J.C.) lRURi»iYA Q4DR v. Qudsia 
Beoam. 24 1. C. 643 : 1 0. L J 281. 

■■ —Legitimacy —Acknowled gment — When 
possible. 

Unless there is an absolute bar or impediment 
to a valid marriage acknowledgment has the effect 
of legitimation according to Mahomedan Liw 
where either ihe fact of the marriage or its exact 
time with reference to the legitimacy of the 
Child s birth is a matter of unceriainiy. Where 
there could not have been a valid marriage be¬ 
tween the parents the question of ackn wledg- 
ment does not at all arise. 9C W. N. 352:48 C. 
856: 10 A. 289 : 15 A 386 referred to. i/?oss, /.) 
Man Mohan Saw v. Muaha.mmad Husan Khan. 

1 Fat. L. B. 328 : 1924 P. 191. 

Maintenance. 

- Maintenance—Right io~Civil and Cri¬ 
minal Courts. 

The righis of maintenance are enforceable in a 
Civil Court under Anglo Mah mcdan Law and is 
unaffected by the fact that there is a concurrent 
permission for their enforcement in Criminal 
courts under S. 488 of the Cr. P. Code. A 
minor son can sue his father for maintenance 
cverr when the custody of the minor is withheld 


mahomedan law—M aintenance. 

from the fath-ir and the minor is in the iawful 
custody ot his mother, 6 Bono. L,R 536 Rtil* 
naaintenance of a minor son cannot be charged 
on the father’s property. [Hayward, J ) MahoM- 
MED JUSAB V. Haji Adam. 37 Bom. 71: 

15 1. C. 620: 14 Bom. L. B. 336. 

_- Mainietiance—Right of wife to. 

Where a marriage is invalid the wife is not 
ei'litled to maintenance out of estate of the de- 
ce&sed husbaod. [Kensi^Ai oh Shah Din^ //. ) 

Abdul Hamid Khan v. Mbhr Jan. 

49 P. B. 1913 : 19 I. C. 837 


« A 




- Maintenance—Right to — Wife — Shafts. 

According to the Shah school of law, mainten¬ 
ance due to a wife is a debt and the wife can 
recover arrears ot main'cnence from the date 
when the husband wrongfully refused or neglect¬ 
ed to maintain her though it may not be due 
under a decree of Court or an agreement. [Abdur 
Rahim and S*inivasa Aiyangar, ]J.) Mahomed 
Haji V. Moideen Beethib, Kallimari. 

41 Mad. 211 : 42 1. U. 617 . 6 L. W. 288. 


' —Maintenance—Moplah woman. . ® ® 
Under the Marumkkathayam Law it is the 
custom for a Moplah’s wife to live in her own 
tarwad house but as her right to maintenance is 
derived by her by the Mahomedan Law, she must 
take it subject to the obligation under that law to 
live with the husband in his own bouse if he 
required her to do so. Sundara 

Iyer, //.) VelO Vbnkandi Kunhi PathUmava 

V. PONNANKI MOOSSAN MAMMAD. 

13 1. C. 300 : 119131 U W. N. 11. 


- Maintenance—Wife—Duty to maintain. 

A girl on marriage passes over to her husband's 
family and there is no obligation on the members 
of her natural family to maintain her even if she 
is divorced. Rules of Shrtdhana gift applicable 
as between parties governed by the Marumak- 
kathayam Law are not applicable to parties 
governed by the Mahomedan Law. (Benson 
and Sundara Iyer, JJ.) Pbrinchari Kovummal 
Packrichi V. Pbrinchbri Kovummal Keen- 
hacha. 86 Mad. 386 : (1911) 2 M. W. M, 638 : 

13 I.C. 236 : 22 M. L. J. 192. 

-— Maintenance — Child — Mother. 

The mother is the natural guardian of her 
daughter and is bound to provide lor her from the 
income of her husband's estate. (Linrfs/iy, J. C.) 
Sadrunissa V. Rama Bharose- 

65 I. C. 878 : 7 0, L. J. 78. 

— Maintenance—Grant—Duration. 

When lands are granted io lieu of maintenauce 
the grant is presumed to be made for the life-time 
of Ihe g*antee. (Lindsay, J, C.) Buniyad Hu$»ain 
V . Hazir-un-nisa. 861. C. 764 : 3 0. L. J. 854. 

--Mak’riage. 

Anti-nuptial agreement. 

Apostaoy of parties. 

Breach of promise. 

Consent of bride 

Consent of guardian. 

Eligibility. 

Forma of. 
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mAHOMEDAN LAW—Marriage — Ante^nuptial 

Agreement 

Formalities. 

Fosterage. 

Incidents. 

Presumption of. 

Bemarriage. 

Bepudiation. 

Validity. 

Harriage^-Ante-nuptiai agreement. 

Ma*'rtage — Ante-nuptial agreement — 
Agreement that wife may live with parents, if 
valid. 

There \s nothing in Mahomedan law opposed 
to an agreement entered into at the time of 
marriage which does not allow the wife to deny 
her husband conjugal rights but permits her, on 
certain contingencies arising to leave her hus- 
b.ind’s house and to insist on the conjugal rights 
being exercised at her parents' residence. Condi* 
tions entered into at the time of marriage and 
contained in a Kobinamah are enforceable ah 
though the Kobinamah is executed subsequent 
to the marriage. {NewbouLd and Duval, JJ.) 
Sabed Khan v. Bitatunne&sa Bibi. 

52 I. C. 322 : 30 C. L. J. 610. 

- —^Marriage — Ante-nuptial agreement — 

Kobinamah— 

A Kobinamah or an agreement whereby the 
wife is given a right to ask her husband to live 
with her i i her fatber’s house is illegal as the 
agreement implies that the wife will continue to 
live in her lather’s house. The wife is not 
entitled to use this agreement for supporting her 
claims to divorce her husband and consequently 
the right to her deferred dower. {:ytephen and 
Mutlick, JJ.) Imam Ali Patwari v. Akpatun- 
NISSA. 211. C. 87 : 18 C. W. K 683. 

Marriage — Ante-nuptial agreement — 
Agreement to stay with the girl's parents—Breach 
—Effect. 

An agreement by the husband to live with his 
wife in her parents' house is invalid and the wile 
cannot put it as a detence in a suit by the husband 
for restitution of conjugal right and if she is 
proved to have left her father's house and went 
to live with the husband, she is deemed to have 
waived the right if any under such agreement. 
{Broadway and Abdul Raoof, JJ.) Fatima Bibi 
zr. NiiR Mahomed. 60 I. C. 88 : 1 Lah. 697. 

—- Marriage — Ante-nuptial agreements. 

As regards ante-nuptial stipulations, when a 
marriage contract is entered into subject to a 
reasonable or ebS'sntial condition, not opposed to 
the Mahomedan Law. the Court may set aside the 
marriage on the breach of that condition unless 
there is waiver or acquiescence, {fohnstone, C.J. 
■and Shadi Lai, J.) Jamait Ali Shah v. Mir 
Muhammud. 38 I. C. 10 : 119 F. £. 1916 

- -Marriage — An*e-nuptial agreement — 

Dissolution^Divofce — Conditions. 

An agreement that the wile should be entitled 
lo get a divorce pronounced on the breach of a 
certain condition of the marriage contract by 
ber husband, is not void as being opposed to the 
principles or policy of the Mahomedan Law, 

C D— VOL. IV 14 


MAHOMEDAN LAW—Marriage—Breach of pro¬ 
mise. 

as it treats marriage as a purely civil contract 
Mallifax, A J. C.) Fida Ali v Sanai 

6 N. L. J. 166 : 1923 Nag. 262. 

- Marriage — Ante-nuptial agreement. 

An ante nuptial agreement by husband that he 
would live with his wife at her father’s house 
virtually amounts to providing for a future 
separation on a certain contingency and as such 
is unenforceable as contrary to public pjhcy. 
{Pratt, J. C., and Boyd. A. J. C) Ch»'to v. 
Khudar Bux. 34 l.C. 470 : 9 S. L. B. 199. 

Marriage—Apostacy of Parties. 

- Marriage—Apostacy of parties 

B? the apostacy of either the husband or the 
wife a Mahomedan marriage is dissolved. 132 P. 
R. 1884 : 61 P. R. 189S : 33 A 90 ; 39 C. 409 Ref. 
The lest is whether the parties have renounced 
ihe Mahomedan religion. {Scott-Smith, J.) Mt. 
Bakho V. Lal. 1924 L. 397. 

- Marriage — Apostacy. 

Under Mahomedan Law proved apostacy of 
either party ipso facto dissolves the marriage 
whatever the underlying motive may be. {Shadi 
Lal and Le Rossignol, JJ.) GhaUs v. Faggi. 

29 I. C. 857 : 123 F. W. B. 1916. 

- Marriage—Apostacy of parties—Bigamy 

—Ahamadtyans 

The Ahamadiya faith is within the pale of 
Mabomedanism and a Mussaiman who embraces 
the Ahamadiya faith does not become an apostate. 
Where a Mahomedan husband becomes an Aha* 
madiya and thereafter the wife treating him as 
an apostate marries another, she is guilty of 
bigamy. There is no question of the application 
of Mensrea in the,case of offence under S 494, I. 
P. C. {Oldfield and Krtshnan, JJ.) Naranta 
Kath Avullah V. Parakkal Mammu. 

24 Cr. L. J. 17 : 45 M. 986 : 
1922 M W. N. 662 : 43 M. L. J. 663 ; 

1923 Mad. I7f. 

- Marriage—Apostacy of wife. 

The apostacy of a Mahomedan wife ipso facto 
dissolves the marriage. (29. 1. C. 857, Foil. 
\Pratt, J.) Sona-ullah v. Ma Kin 

9 L. B. B. 206 : 46 I. C. 719 : 
19 Cr. L. J 799 : 12 Bur. L. T. 60. 

Marriage—Breach of Promise. 

- Marriage —Breach of promisc—Suit for 

damages not maintainable. 

Under Mahomedan Law no suit lies to recover 
damages for breach of promise of marriage. 
{Kemp J.) Abdul Razak v. Mahomed Hussein. 
42 Bom. 499 : 38 I. C 771 : 19 Bom. L. B. 164. 

- —Marriage—Breach of promise — Damage. 

Under the Mahomedan Law in a suit by a 
plaintiff for damages for breach by the defendant 
to give bis daughter in marriage to the plaintiff, 
the latter would be entitled only to receive com* 
pensation under S. 73 of the Contract Act for any 
loss or damage caused to him by the breach 
which he parties knew would be likely to result 
from the breach of it. [Campbell, J.) Ghulam 
Mahomed v. Mehhaj Din. 1928 Lah. 679. 
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M4H0MEDAN LAW— Marriage—Breach of pro* 

miee. 

_ Marriage —Breach of ptomise— Liability 

of guardian. 

Since a Mahooiedan girl is at liberty on her 
attaining majority to choose her husband, ihe 
breach by her of a betrothal arranged by any of 
her guardians does not make the guardian liable 
for any damages at instance of the injured party. 

(7 P. R 1880: 1^7 P. R. 1882. Dist.). {Shadi Lai 
J) Imam Din v. Kamal. 89 P. W B. 1916 • 

29 I C. 760 : 108 P. L. R. 1916. 

Marriage—Content of Bride. 

-- Mirriage—Consent of Bride. 

The fact that a Mulla who performed the 
ceremony did not hear the bride’s consent to the 
marriage was sufficient to declare it not legal 
though the other essentials of a marriage were 
dulv observed, {Chifty and Chattefjee, JJ-) 
Shahbbi Bibi V. Kamarudpin. 

11 I. C 216 : 16 C. W. K. 991 

Marriage—Consent of Ouardian. 

- Mnrriage^Consent of guardian—Minor 

girl—Essential* for validity of—Right to give \ 
girl in marriage. 

A ceremony of marriage performed between a 
Mahorrcdan adult and a minor Mahomedan girl 
would, however regular in other respects, be 
ineffectual to create a valid marriage unless the 
guardian of the minor had previouslv consented 
to the marriage, such consent being essential. 
When the marriage of a Mahomedan girl alleged 
to be a minor with a Mahomedan adult is 
questioned on the former’s behalf, it is incum¬ 
bent on the latter to establish by legal evidence 
cither that the marriage was contracted with the 
consent of the girl's lawful guardian or that the 
girl having reached her majority herself consent¬ 
ed to the same. Neither under the Mahomedan 
Law nor under any statutory enactment has the 
maternal grandmother of a Mahomedan minor, 
any preferential right to take charge of the minor 
as against the minor’s paternal uncle. Under 
the Mahomedan Law, after the death of the 
father, (he daughter can be given in marriage by 
tbe paternal uncle only and when there is a 
paternal uncle, the maternal grandmother cannot 
give the daughter in marriage even if authorised 
bv the paternal uncle, or by the terms of a nun¬ 
cupative will of the father. {Lord Atkinson). 
Atria Bbgam v. Muhammad Ibrahim. 

6 I. W 26 : 21 C. W. N. 345 : 

10 Bur. L. T. 79 : 36 I C. 20 : 

(19171 M. W. N. 261 fP. C.). 

—- Marriage — Consent of guardian — 

Puberty. 

The marriage of a minor girl witnout the 
co'^sent of her guardian is void. If in a suit for 
restitution of conjugal rights, it is shown that the 
girl was 15 years of age at the time of the 
marriage, puberty would be presumed. But if 
she was not. the plaintiff is bound to show that 
she had arrived at the age of puberty. *Rich* 
ards, C. 7., and TudhaH, J.) Muhahmad Tbrahim 
Rashid v. Atria Bbgam, 16 I. c 697 . 

- Marriage—Consent of guardian — Bffert. 

Where the father of a minor Mahomedan girl 
is present and consents to the contract of her 
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marriage by ano'her person, it is equivalent to a^ 
contract entered into by himself In such cases 
there is no option of puberty. {Scott-Smith^ J,) 
Chiraj Bibi v. Ghulam Sarwar. 60 I. C. 463.. 

Marriage—Eligibility for. 

_ Marriage — Eligibility for — Marriage 

with wife's sister during the lifetime of the first 
wife. 

The marriage by a Mahomedan with his wife’s 
sister during the lifetime of the first wife is in¬ 
valid (fasid* but not void (6afi7) and the issue of 
such marriage is legitimate. 23 Cal. 130 Diss. 
(Sco/f, C. 7. and Beaman, 7 ) Tajbi Abalal Dbsai 
V VfowLAKHAN Alikhan Desai. 41 Bom. 486 : 

39 1. C. 668 : 19 Bom. L. B. 300. 

- Marriage—Bligtbility — Prohibition by 

fosterage Fac’um valet. 

The prohibition by fosterage of a marriage 
between a woman's natural son and her foster 
daughter is an absolute one and it will not be 
rendered good under the principle of faotum 
valet Faotum valet does not render good in law 
a marriage which ought never to have taken place. 

(22 M. 398. F.l iWalmsUy, J.) Janab ALi MlA 
V. Nazamaddin Pradhania. 29 I. C 871 : 

19 C. W. N. 897. 

- 'Marriage — EHgihility for—Whether 

marriage with mother of previous wife valid. 

Where a marriage has been contracted with a 
woman, her mother and grandmother, how high- 
so-ever become forbidden to ♦he man even though 
consummation did not take place. iSfcadi Lai, 7.1 
Karim Baxhsh v. Mukabar. 39 I. C 667 : 

16 P. B. 1917. 

'Marriage — Eligibility for — Married 

woman. 

Marriage with the wife of another is void 
IS A. 396 Ref. (SadaSAva Iyer and Spencer, 77.) 
Bud ANSA Rowthbr v, Fatima Bi. 

16 M. L. T 107 : (19l4i M W. R. 273 : 
22 1. C. 697 : 26 M. L. 7. 260. 

Marriage—Forms of. 

Marriage — Forms of — Shiah School — 
Muta and Nikha Marriages’—Incidents. 

A Muta marriage is a temporary marriage fixed 
by agreement between the parties. This confers 
no right of inheritance on the wife, though the 
children born of this union are legitimate. A 
Nikha marriage is a marriage performed with due 
religious ceremonies and confers on the woman 
the full status of a wife with rights of hoc- 
cession, etc. Where co-habitation originates in a 
Muta marriage and it is continued for a long time 
there being no evidence as to (he term, (he pre- 
sumpiion is that it was continued by agreement 
during the whole period of co-habitation. Where 
a Mahomedan marries a woman in the Muta form 
and had two daughters by this marriage and after¬ 
wards married her in the Nikha form and a dau¬ 
ghter was born by ibis marriage. Held, on a claim 
by he t ird daughter for a Wsth share of hef ta'her’t 
eita'e t^at she wat e titled to only i f 7/8 inas¬ 
much as according to the Shiah law, the two 
I daughters boro during the continuance of the 
\ Muta were also legitimate and entitled to an equal 
share with her« Where there is a co-habitatioa 
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after period of Muta is over, there is a presump¬ 
tion in favour of its continuance and the continua¬ 
tion does not as such confer on the wife any 
rights of inheritance to her husband Where the 
claims of some of the heirs are barred the benefit 
of the same goes to the party in possession and 
not to the other co-heirs. (Lord Parker,) Sho- 
HARAT Singh v. Jafari Bibi. 1 L. W. 966 : 

16 M. L. T. 517 : 18 C. W. N 225 : 21 C. L.J. 4 : 

17 Bom. L. ». 13 : 18 A. L. J IIS : 

(1915) M. W. N. 389 : 24 I. C 499 : 

27 M. L. J. 89 (F. C.i 

- Marriage — Forms of —Muta form—Es¬ 
sentials — Legitimacy. 

The essentials of a muta form of marriaee 
are :—(li there must be a definite period for the 
marriage to last, (2) a sum of money should be 
paid to the bride as dower. Mere oroof of coha¬ 
bitation and parentage is not sufficient under 
Maho.naUn Law to establish legiMmacy. there 
must be an acknowledgment express or implied 
as son by the reputed father. M I. A. 205 ; 11 
M. I A. 94 ; 2 I. C. 184 Foil.) (Coutts Trotter and 
Srinivasa Iyengar, JJ.) AKBAr Hussain Sahib v 
SlIUKHAH Begam Saheba. 2 L. W. 1191: 

31 1. C. 657 ; 18 H. L T. 62!^. 

■ ' - " Marriage — Forms of —Muta marriage — 

Nikah marriage during subsistence of muta, 
validity. 

If a husband and wife during the subsistence 
of a muta marriage enter into a nikah marriage 
but before doing so the husband surrendered the 
unexpired portion of the muta period, Held, that 
the fsecond nikah marriage is valid. (Lindsay and 
Kendall, A J. Cs.) Baqar Mir2a v. Mehdi Ha¬ 
san. 87 I. C. 203 : 19 0. C. 246. 

Marriage—Formalitie*. 

-—Marriage— Fo*’malities — Ceremonies — 

Absenee—Effect of. 

Under the Shia law the presence of witnesses 
is not necessary in any matter regarding mar> 
riaee, and if a marriage were contracted by the 
spouses themselves or their guardians in private, 
it would be valid; even if there were an infunctinn 
to secrecy that would not invalidate it. There is 
nothing in the Mahomedan Law which counte¬ 
nances the doctrine that a marriage which is a 
valid marriage can be invalidated by ihe desire of 
the parties to have a more elaborate ceremony 
performed later. There is no provision for a cere¬ 
mony which would create a marriage if afterwards 
ratified by a subsequent ceremony. If there had 
been a stipulation after the marriage had taken 
place to the effect that it would not be consum¬ 
mated until the lapse of a specified period, such 
a stipulation is valid. The law aopointa no speci¬ 
fic ceremony for the performance of a nikha mar 
riage and no reHgi' US rites are necessary for 
contracting a valid marriage. Where the essen¬ 
tials are present, viz., the declaration and the ac¬ 
ceptance expressed in such a manner as to demon¬ 
strate an intention to give away without an v 
ambiguity, presence or the absence ofrelisious 
ceremonials is immaterial and in no way affects 
the valid tv of the marriage. 

There is nothing in the Shia law to justify the 
imposition in the matter of marriage of conditions 
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which have been imposed unon persons dealing 
w’th pardanashin women in business matters. 
The Shia la '' lays down that, if a woman is adult 
and sane, she is competent to enter into a matri¬ 
monial engagement without advice or consent 
from anybody {Stuart. J.) Mt. Napis Unnissa t». 
Mirza Mumtaz Husain. 4 U. P. L. R 17 (A) r 

1922 All. 363. 

- Marriage—Formalities of — Witnesses — 

Absence of. 

No particular type of class of witnesses is 
necessary for a marriage under the Mahomedan 
Law. Only some witnesses must be present. 
Marriage contracted without witnesses is not 
illegal but merely irregular. Irregularity caused 
by absence of witnesses to the contract of mar¬ 
riage, can be cured by consummation. (Banerjee, 
J.) Bashirunnisa V Bunyad Ali. 

60 1. C 677. 

- Marriage — Formalities—Agent for min¬ 
or—Marriage H valid. 

For a Mahomedan marriage all that is neces¬ 
sary is a proposal and acceptance in the presence 
of witnesses. The lact that the vakil who acted 
for the girl at the marriage, was a minor would 
not affect the validity of the marriage inasmuch as 
under S. 184 of the Contract Act a minor can act 
.ts agent between the principal and a third person 
{Beachcrofty J.) Erfanddin Molla v. Badan 
Sheikh. 51 I- C. 683. 

- Marriage — Formaline's necessary for. 

The Mahomedan law appoints no speciHc cere¬ 
mony for the contractual performance of a mar¬ 
riage bat according to recogni-^ed custom mar¬ 
riages among all the sects are solemnized by a 
person conversant with the requirements of the 
law (i.e.) the Kazi while two other persons a^e ap¬ 
pointed for the purpose of acting on behalf of the 
contracting patties with a certain number of wit¬ 
nesses. (Broadway, J.) Abdul AziZ v. Mt Ameer 
Begam. 66 I. C. 404. 

Marriage^Fniterage. 

- Marriage—Fosterage — Prohibited deg' 

tees of marriage —Factum valet. 

Under Mahomedan Law the prohibition 
regarding marriage attaching to a woman’s natur¬ 
al son and foster-daughter is absolute and not 
conditional upon the birth of the one and the 
suckling of the other occurring within anv limited 
period. The principle of factum valet does not 
render good in law a mirriage which ought not 
in law to have been celebrated. (Waltnsley, J.) 
Janab An Mia v. Nazamaddtn Pradhania. 

29 I. C. 871 : 19 C. W N 897- 

Marriage—Inoidents. 

- Marriage —Incidents — Dissolution — 

Death or divorce Remarriage. 

Under the Mahomedan Law death or divorce 
dissolves the tie between the husband and wife. 
On the happening of either event the relationship 
between the parties ceases. Much more would 
it be s ^ in the case of a woman who after the 
death of her first husband marries into another 
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family. {Rafique and Piggott^ JJ,) jAHiNGlR 
Khan v. Syed Abdhur Kah.han. 

20 A. L. J. 66 : L. B. 3 A. 23 : 

1923 A. 128. 

- Marriage — Incidents — Restitution of 

conjugal rights —Discretion of court. 

Where there »s a valid marriage under the 
Manomedaii Law, a C'ourt has not very great dis¬ 
cretion in granting or retusing resiitution of con* 
jugal rights but in a case where the wife is anxi¬ 
ous to go to her husband but is being lestrained 
by her relatives, there is every reason why the 
relief should be granted. 11 M. I. A. 551 ref, 
{Stuart, J ) Mt. Nafis-un-nissa v. Mirea 
Mumtaz Husain. 4 U. P. L. B. 17 (A.I : 

1922 All. 363. 

—- Marriage — Incidents—Change of status. 

Marriage under Mahomedan Law, though 
spoken ot as a contract involves a change of 
status. The contract is merged in the new 
status acquired by the parties and as long as that 
status continaes so long do the rights and liabi 
lities of the parties under the contract continue. 
[Macleody C. J. and Heaton, J., Kulsaubi v, 
Abdul Kadir. 45 Bom. 151 : 59 I C. 433 : 

22 Bom. L. B. 1142 

- Marriage^lncidenis — Puberty — Pre- 

sumption—Husband neglecting her even alter 
Pu^^rty—Effect. 

Where a Mahomedan girl was married when 
she was 3 years old as an exchange for her father 
marrying the sister of the husband, and frum 
that time until 2 years alter she attained puberty 
the husband neglected her he is not entitled ro 
restitution of conjugal rights. The age of pub¬ 
erty is generally fixed at 14 in the case of males 
and 12 in the case of females but according to 
Mahomedan Law a girl must be presumed to have 
reached puberty on comp leting her 15ih year. 
(Shadi Lat, C. J. and Zafar AH, J.\ Mt. Nawab 
Bibi V. Allah Ditta. 

6L L. J. 505 : 1924 Lah 188. f2). 

' Marriage—Incidents — Agreement for 

future separation^Legality of. 

An agreement for future separation between a 
Maho nedan husband and wife is void. 7 Bom. L. 

R. 602 Ref. Similarly an agreement which leaves 

the wife absolutely free to separate herself from 
her husband without reason. Where however an 
agreement provides for wife leaving her husband 
in case of ill-treatment and the husband agrees to 
pay the wife a monthly sum in consideration of 
the wife giving up her defences in a suit for res¬ 
titution by the husband I he agreement is valid 
and enforceable. {Simpson, A. J. Ci Bannev 
Sahbb i>. Ab d V Beoam. 25 0, C. 167 : 

10 0. L. J, 13 : 1922 Oudh 251. 

Marriage—Presumption. 

- Marriage^Presumption — Long coha¬ 
bitation—Dancing girl. 

Where a dancing girl of questionable ante¬ 
cedents, whose connecMon with her employer 
was illegitimate from its incepti in, sets up a 
valid marriage at a particular time and place 
and fails to prove it, such marriage cannot be 
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inferred from mere circumstantial evidence, nor 
from evidence of lung continued and exclusive 
cohabitation on the ostensible footing ot lawful 
wife. [Piggott and Walsh, JJ.) MUssammat 
Shabban Bibi v. Khaliq Shah. 51. I. C. 624 : 

16 A. L. J. 754. 

- Marriage — Presumption. 

Where a Mahomedan w<>man is proved to 
have lived with a Sikh for a number of years as 
his wife, there is a strong presumption ol marri¬ 
age between them. [IVilberforce and Le RossignoH 
JJ.) SuLKAHAN V. Santasing. 60 I. C. 376. 

- Marriage—Presumption — Cohabitation, 

It is not mere cohabitabon and birth of a child 
but cohabitation and birth with treatment amount¬ 
ing to acknowledgment of marriage and legiti¬ 
macy of the child that will suffice to establish the 
maniage of the parents 7 W. K. P. C. 1. Rel. on. 
(Brockman, J.C.) Mohamed Ah Khan v, Shujat 
Ali Khan 46 1. C. 913. 

Marriage—Remarriage. 

—-- Marriage— Remarrtage-^lddM period of 

— Pregnancy^ effect of. 

Theduration of the period of the Iddat and the 
period presciibed for the Idaat of a widow on 
the death of a regularly married husband, if not 
pi egna* t is 4 months and 10 days or until delivery, 
whichever is longest. The p riod fixed is not 
cuitailed if the delivery takes place be'ore the 
expiry of the period of four months and ten days. 
\Broadway and Moti Sagar, JJ.) JhandU v, Mt. 
Husain Bibi. 4 lah. 192 : 5 Lab. L. J. 40i : 

1923 Lah. 499. 

Marriage-^Bepadiation. 

- Marriage — Repudiation — Option of 

Puberty. 

A girl can exercise the option of repudiation of 
marriage under the Mahomedan Law only after 
she a tains puberty and not before, A denial of 
the factum of marriage by the girl when examin¬ 
ed as a witness in a criminal case where her 
mother was charged with bigamy does not 
amount to the exercise of the option of repudia¬ 
tion of mairiage on puberty. {Daniels, J I Hub 
ALI V. Emperor. L. R 4 A. 73 tCr ): 

21 A. L.J. 787 :4 L R. A. (Cr.l 73 : 1988 A. 829. 

I 

Marriage — Repudiation—Option of pu^ 
beriy—Knowledge of right* 

Under the Mahomedan Law, a minor 
woman’s right of option of pubertv,in the absence 
of consummation, is prolonged until she becomes 
aware that she has such aright. [Tudbuli and 
Lindsay, JJ,) Ul&Uli.LAH BeOAM v, NuR 
Mohammad. 19 A. L. J, 845 : 63 1 C. 708 t 

8 U P. L. &. (A) 186. 

- Marriage — Repudiation — Option of 

puberty—When to be exercised. 

Where a Mahomedan girl who has l^en mar¬ 
ried when she was a minor wants to exercise her 
option of puberty, the repudiation should be made 
immediatelv she perceives signs of the menstrua! 
flow. The principle underlying is that there must 
he no acquiescence in the marriage after that 
event [Le Rossiguol, J.) Hussain4 v, Mt. JlWANi, 

1984 lah, 886. 
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- Marriage — Repudiation^^ Option oj pu¬ 
berty—When to be exercised—Guardian for mar¬ 
riage. 

The right to repudiate a marriage has to be 
exercised as soon as the minor attains puberty. 
Where the right had not been exercised for fully 
a year after the plaii tiff had reached the age of 
puberty. Held^ that she bad lost the option given 
to her. Where the mother and the brothers of the 
minor bride were alive, a marriage contracted by 
the uncle by marriage, whether he be the hus¬ 
band of the father’s sister or mother’s sister is 
void. [Broadway, /.) Mt. Ghulam Fatima v. 
Khaira. 1923 lah. 674. 

——- Marriage—Repudiation by girl unaware 

of marriage on obtaining knowledge. 

A girl who is unaware of her marriage at the 
lime when she attains puberty retains her option 
of repudiation until she becomes aware of it. 
[Martineau and Zajar Ali, JJ) Sultan v. 
Waryam. 1923 Lah. 602 (1). 

- Marriage — Repudiation—Delegation of 

power — Divorce—1 U-ireatmen t. 

Where a husband at the time of his marriage 
executed an agreement and delegatif'g t^e power 
of repudiation to his wife she can obtain a divorce 
on the ground of contravention of the terms of 
the agreement and ilNtreatment on several 
occasions by the deft. [Moti Sagar. /.) Sahra 
Jan - v . Sardar Abdul Raoof, 3 lah. L. J. 519 

- Marriage — Repudiation—Option of pu¬ 
berty. 

Alminor girl, given in marriage by a person 
other than the father or grandfather, can repu 
diate the marriage on attaining puberty. It is 
Out of question whether »he exeicise of the 
option would be beneficial to the girl ; the only 
question to be seen is whether the girl desires 
the marriage to be dissolved. {Martineau, J.) 
Ghulam Fatima v. Rahman. 60 1. C. 270 : 

127 P. R 1919. 

—- Marriage — Repudiation —Consent of 

grandfather. 

According to Mahomeden Law the marriage 
of a minor girl, with the consent of her grand¬ 
father and with his ratification is valid. She has 
no option of repudiation. 176 P.R. 1879. Foil. A 
Mahomedan girl over 16 years of age is to be pre¬ 
sumed adult in default of any other evidence to 
the contrary. (ScothSmiih., J.) Khair Din v. 
Hakim Bibi. 

97 P. L. B. 1916 : 28 I. C. 421 : 29 P. W. R. 1916. 

- Marriage—Repudiation — Minor — Hus¬ 
band taking second wife—Repudiating marriage 
—Restitution of conjugal rights. 

A minor Mahomedan girl was given in mar¬ 
riage at the age of 6 by a person about whom 
there were doubts as to his competency to give 
her in marriage. When the girl was about to 
attain puberty the husband took a second wife. I 
Thereupon she eloped with another person, took I 
her a^ode with him and finally married him- / 
Held that this was a case in which the discre¬ 
tionary power of the Court should be exercised 
and the bnsband should not be granted the 
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custody of the girl and that the girl should not be 
allowed her costs but the parties should be left 
to bear their own costs. [Chevis, J.) Sahib jan 
V. Ghulam Haidar. 

15 I. C. 660 ; 111 P. W. E. 1912. 

Marriage—Validity. 

- Marriage-Validity—Apostacy of hus¬ 
band —Iddat. 

The marriage of a Mahomedan woman after 
the apostacy of her first husband but before the 
expiry of iddat is invalid on that account under 
Mahomedan Law and not by reason oi its taking 
place'during the life'ime of her first husband 
andt therelore she is not guilty of bigamy. 
[Holmwood and Sharfuddin, JJ.) Abdul Gani 
V. Azizul Haq. 39 Cal. 409 : 16 C. L. J. 263 : 
14 I. C. 641 : 13 Cr. L. J. 257 ; 16 C. W. N. 451. 

- Marriage — Validity — Nikah denied by 

the wife — Repudiation. 

Where in a suit for restitution of conjugal 
rights, ihe defendant denied the factum of 
marriage and it was found that if a nikah was 
read at all, it was read without Ihe defendant’s 
consent and in her absence. Held, the nikah if 
any. was invalid, and that the denial of nikak 
was a denial of the factum of nikah as well as a 
repudiation of the marriage ceremony that may 
have been performed. [Chevis, j.) Began z. 
Faiza Baksha. 60 I. C. 734 : 

3 TJ.P.L-R. iLah ) 3l! 

- Marriage—Validity of— Inequality in 

family—Whether invalid among Sunnis or Shias 
— Ante-nuptial stipulation and its breach. 

Though equality in family or descent is one of 
(he requisites of Hanafi School it is a moot point 
of the law whether a marriage cf adult 

woman, otherwise lawful, can be or must be set 
aside by a British Court at the instance of the 
guardians, that is the relatives who would be 
guardians, if the woman had been a minor, if 

they prove such social inequality on the rart of 
the bridegroom, as would injuriously affect the 
family credit or interest. The doctrine o^ Shia 
Law is clear that the social inferiority of the hus¬ 
band is no ground for the cancellation of the 
rnarriage. In the absence of fraud a minor girl 
given in marriage by her father, cannot avoid 
the marriage meiely on the ground ol the hus¬ 
band’s social inequality. Nor can the Court dis¬ 
solve the nuptial tie. [Johnstone, C.J. and Shadi 
Lai, J.) Jamit Ali Shah n. Mir Muham.mad. 

38 I. C. 10 : 119 P. E. 1916. 

•Marriage — Validity—Iddat not expired 
— Validity. 

The marriage of a Mahomedan before the 
expiry of fddaf is void. [Chevis,J.) ISAti. Ran- 
ON. 1 P. W. B. 1912 (Cr) ; 83 P. L. E. 1912 r 

13 1. C 824 : 18 Cr. L, J. 136. 

- Marriage—Validity oj—Conflict between 

persons of different religions—Rules to be appli¬ 
ed. 

Id the case of a conflict between persons be¬ 
longing to different religions, the Courts mast 
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apply the rules of justice equity, and good con¬ 
science- {Sadasiva Aiyar and Spencer^ //•) 
BUdansa Kowthar V. Fatima Bi. 

16 M. L. T. 107 : (1914) M. W. N. 278 : 

22 I. C. 697 : 26 M. I. J. 260. 

- Marriage—Validity of—Marriage by a 

Mareez (%ick man, — Dower—Rights of wife. 

A marriage contracted by a sick man \maretz) 
who dies of that illness before consummation is 
▼oid and the wife has ni claim to dower. {Lind’ 
say and ^abonadiere, A. J. C.) BismilLAH Be- 
<SAM V, Shahr Bang Beoam. 16 0. C. 926 : 

22 I.C. 529 ; 1 0. L. J. 1. 

••Matriage —Validity of — Shafi school’— 
Saye^ba—Co*^sent of girl*s father. 

Where a shaft girl was clandestinely married 
to a Hana^ boy without the consent of the girl’s 
father and the viulla was made to believe that 
the girl hid become a convert to the Hanafi sect 
the usual presumption as to the validity of a 
marriage could not be made and it was invalid 
for want of consent of the girl's father. Under 
Shafi Law, a woman who under any circumstan¬ 
ces had connection with a mao became ‘'Sayeeba” 
{Parlelt, J.) Rahima Bi v. Mahamed Saleh. 

29 I. C. 866 ; 8 I. B B 54. 

■Mosque. 

See Maii. Law—Wakf. 

--Mutawali. 

See Mah, Law—Wakf. 

Fartition. 

- ’Partition — Administration—Suit for, by 

heirs — Maintainabiitly. 

Any one interested in the estate of a deceased 
Mahomidan. may bring a suit for administra¬ 
tion thereof witho.it suing lor partition even 
though no Letters of Administration need be tak¬ 
en under the Mahomedan law. {Macleod, C.J, 
and Heaton, J.) Esupalli Alibhai v. Abdealli 
Gulam Hussain. 46 Bom. 76 : 69 I. C. 396 : 

22 Bnm. L. B. 1117. 

•Partition-'^Parlial partition. 

The rule against a partial partition does not 
apply in the c ase of Mahomedan co-heirs as ri¬ 
gidly as in the case of Hindu CO parceners and 
partial partition may be allowed, if no great 
inconvenience is thereby suffered by the defend¬ 
ants and if the plaintiff has no other remedy. 
{Spenaer and Odgers, JJ.) Moidin Kutti v. 
Marian Umma. 14 L. W. 602: 

70 I. 0. 113 : 41 M.L.J. 467. 

- Partition — Division per stirpes or by 

tavazies—Minor members — Right to impeach 
partition. 

Under the Malabar Law a partition can only 
be effected by and with the consent of all the 
adult members of the tarwad. 

Where adult members of a Malabar tarwad 
make a partition per stirpes or by tavazies the 
partition cannot be questioned by the minor 
members on their attaining majority. 21 C. W. 
N. 553 Rel. on. {Wallis, C. J. and Spencer, 7.) 
Nani Kutti v. Achutan Kutti. 42 Had. 293 : 

26 H. L. 88 : 61 I. 0. 10 : 86 M. I, J. 629. 
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- Partition—Decree — Sale* 

The Court be ng competent to pass orders to 
sell a property if found inconvenient to divide 
into an exact number of share.'?, can direct the 
division withoui the order of sale. {Abdur Rahim 
and Ayltng, JJA Thondan Valappil Isauf v. 

Kotusbri Valappil Koya. 

37 Mad. 614 : 12 M. L. T. 147 : 

(1912) M. W. N. 889 : 15 1. C. 676 : 

23 M. L. J. 244. 

- Partition—Partial partition — Law of 

administration. 

Mahoraedans under their own law are never 
joint in estate but only tenants in common 
whether they live together or whether they do 
not. Tenants in common are not obliged when 
anxious to distribute a particular property, to sue 
for a partition of all other properties in which 
they are interested. There is noihingto preclude 
one ot the joint owners of several items of pro¬ 
perty from seeking a partition of one of such 
items of property. Under Mahomedan Law, the 
estate of adecea>ed person devolves on his death 
on his heirs and each cf the heirs becomes entitl¬ 
ed to bis definite fraction of every part of the 
estate. It is therefore futile to describe a suit, in 
wh'ch one heir claims to receive his share of the 
property of the deceased from another heir, as a 
suit for partial partition and to say that therefore 
the suit 18 not maintainable. Both the termino¬ 
logy and the principles of Hindu Law arc in such 
case inapplicable. 28 All 39 ; 6 B. L. R. 140 
foil. 38 Mad. 684 Referred to. {Ktnkaid, J. C. 
Raymond and Kennedy, A. J. C.) Vazir v. D. W. 
ORAMal. 16 S. L. B. 133 : 1922 8. 41. 

-Beligioui Endowment, 

See Mah. Law—Wakf. 

Beligioui office. 

•• Religious Office—Endowment”Khankah, 
meaning of —84ccc5sro« of eldest son is not by 
right. 

A Kbankah is a monastery or religious institu¬ 
tion where dervishes and other seekers 
after truth congregate for religious instruction 
and devotional exercises. It has generally been 
tounded by a dervish or ajsufi professing esoteric 
beliefs, whose teaching and personal sanctity 
have attracted disciples whom he initiates into 
bis doctrines. After bis death he is often rever¬ 
ed as a saint, and his humble takla (or abode) 
grows into a khankah and his durgah (or tomb) 
into a rauzah (or shrine). The khankah is usually 
under the governance of a sajjadanashin (the 
one seated on the prayer mat) who not only acts 
as mutwali (or manager) of the institution and of 
the«adjoiniiig mosque, but also it the spiritual 
preceptor of the adherents. The founder is gene¬ 
rally the first sajjadanashin and alter his death 
the spiritual line (silsilla) is extended by a succes¬ 
sion of sajjadanashins, generally members of his 
family chosen by him or according to direciioo.s 
given by him in bis lifetime, or selected by tbc 
fakirs and murioa. and formally Installed : and 
the income of the institution is usually received 
and expended by them. On the death of a 
sajjadanashin, his eldest son is not eatitled as ot 
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M&HOUED&N LAW—Beligious Office. 

right to succeed him; but the eldest son. if quali¬ 
fied is the natural successor ot his father, and, 
where the evidence i'' clea^ thst he was formally 
rec )fiQi3ed and installed by the pirs with the ex¬ 
press consent and assistance of the opponent- 
it is not open to the opponent to question his 
position as saj jadanashin or his right to manage 
the mosque and the properly attached to the 
khankah. Dedication may be inferred although 
the word wakf is not shown to have been 
used Where the serais and langars were used 
for the accommodation of the pilgrims, but were 
never appropriated to the religious purposes of 
the khankah; and were not erected out ot the offer* 
ings at the shrine and where the Tamandars and 
the arbitrators all of them skilled in Maho- 
medan Law treated these houses as private pro¬ 
perty a id partible, and the parties to the dispute 
accepted this view and agreed to a partition Held 
they mast not be treated as wakf. Ordinarily 
speaking, the saj jadanashin has a larger right in 
the surplus income than a mutwalli for so long as 
he does not spend it in wicked living or in objects 
wholly alien to his office he, like the mahant of a 
Hindu math has full power cf disposition over it. 
But this does not mean that in every case the whole 
income from a khankah is ai the disposal of the 
sajjadanashin; auri it is plain from the authorities 
that at certain shrines the members of the foun¬ 
der’s family other than the sajjadanashin are 
treated as en itled to sh »re in the surplus offerings 
which remain after payment of expenses. 
{Viscount Cave.) Khwaja Mohammad Hamid v, 
Mian Mahmud. 32 M. L. T. 62 : 4 L« 16 : 

50 I. A. 92 : 37 C W. N. 701 ; 

26 B. L. E 600 : ^ P W. B. 1<»23 : 

38 C. L. J. 261 : 44 M. L. J 149 : 

1922 P. C. 3S4 fP. C.). 

- Religious office— ^Females — Waqf — Mut¬ 
walli—Right to succeed—Sajjadanashin. 

A religious office can be held by a woman 
under the Mahomedan law, unless there are 
duties of a religious nature attached to the office 
which she cannot perform in persoa or by deputy 
and the burden ot e'^tablishing that a woman is 
precluded from holding a particular office is on 
those who plead the exclusion. 41 Mad. 1033, 
Rel. The d >ctrine is based on the fundamental 
distinction between ihe temporal affairs of a 
mosque and the spiritual function connected with 
it. Quaere ,—Whether the uniformiiy which 

characterizes the successive appointments for 
nearly a century may not improhably indicate 
that the practice had a lawful origin in the direc¬ 
tion given for appointments of successor to the 
office of mutwalli by the original founder, though 
-they can no longer be traced with certainty 
owing to the lapse ot time. A Sajjadanashin 
maintains the unbroken spiritual line from the 
original preceptor. The office of Sajjadanashin 
can exist only by virtue of the direction of the 
spiritual founder or by a valid custom. [Mooker 
ice, A. C. J. and Fletcher, J.) Kasim Hassain v. 
HazrA 3egam. 60 1. C. 165 : 32 C, L. J. 161. 

- Religious Office—Mutwalli—Agreement 

to appoint—Committee of mutwallis—Previous } 
•accounts. 


MAHOMEDAN LAW—Beligious Office. 

Clause 14 of the agreement which dealt with 
tne dismissal of a mutwalli was in the following 
terms :— 

“ Should a mutwalli in the opinion of six raut- 
wallis at least be found dishonest or negligent or 
snould the existence of a mutwalli be not useful 
for the management of the mosque or should he 
make unnecessary interference in the manage¬ 
ment of the mosque he shall lose his rights, and 
another man of his caste shall be appointed in his 

place in accordance with the above rules.” Two- 

thTds majority ot the mutwallis on whom very 
wide powers were conferred by the resolution 
having concurred in passing the resolution re¬ 
moving the plaintiff from the commitiee of the 
management of the institution plaintiff was legal¬ 
ly removed. The new trustees were b und to 
take steps to acquaint themselves with the state 
of the trust property and to get in the trust estate 
including anv funds belonging to the institution. 
In order to discharge this duty, whicn the law 
casts upon the trustees, they were entitled to call 
upon the dismissed trustee to produce ihe previ¬ 
ous accounts and he is not ju'-tified in ignoring 
the demand {Shadi Lai, C. J, and FfofdCt J,) 
Khuda Baksh V. NuR Muhammad. 

1923 Lah. 379. 

- Religious Office — Females—Right of— 

Muj iwar. 

Under Mahomedan Law it is not competent for 
a woman to be the head mujawar of an astana. 
Per Abdtiv Rahim, J. —Excepting for 1 >cal usages 
and customs to the contrary, a religious office can 
be held bv a woman unless there are duties of a 
religious nature which she cannot periorm in 
person or by deputy, the burden of establishing 
which is on those who plead the exclusion, and, 
in the absence of anything in the rult s by the 
founder, the usage of the institution governs the 
case. Wherever there are profits which are 
payable to an heir in the discharge of duties ap¬ 
pertaining to a religious office, it must be taken 
as a general rule, subject (o some exceptions that 
women are competent to inherit these offices and 
to perform the duties appertaining to them. 
{Abdur Rahim and Seshagiri Aiyar, //.) Mun- 
navaku Begam Sahibu -j. Mir Mahapalli Sahib. 

511. C. 489 ; 4i Mad. 1033. 

- Religious office — Mujawar — Females— 

Right to hold. 

An office can be held by a woman under 
Mahomedan Law unless there are duties of a re¬ 
ligious nature which she cannot perform in per¬ 
son or by deputy and the burden of proving that 
a woman is precluded from holding a particular 
office is on those who pleaded the exclusion and 
the case is governed in the absence of anything 
in the rules by the founder, by the usages of the 
institution A woman is not precluded from 
bolding the office of Muzawar in a mosque as the 
religious duties attached to the office could be 
performed by the deputy. {SPencer and Phillips, 
JJ.) Imam Bbb v. Moola Khasim Sahib. 

37 I. C. 889 : 5 L. W. 226. 

- Religious office — Ka%i— Inam for his 

services and his right considered. 
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MAHOMEDAN LAW—Beligions Office. 

• The grant ol inam to the kazi for the perfor¬ 
mance cf his services entitles him to enjoy the 
mam, but he cannot insist on being employed 
though he is bound to comply when asked. 
{Macnair, A. J. C.) WajiRUDDIN v- ShabUUDIN. 

67 I. C. 618. 

- -- Religious office —Kazi office — Ij here¬ 

ditary. 

The office of kazi is not hereditary. (Stanyon, 
A. J C.) Mohammad /afar Ali v, Mahomed 
TuRab Ali 46 1. C. 853. 

-Eestitution of conjugal rights. 

See Mah. Law —Mahriage. 

— --Eeturo doctrine of. 

See Mak. Law—Succession. 

•- Succession. 

Co heirs. 

Daughter 
Daognter's son. 

Debts, 

Doctrine of. 

Eldest SOD, 

Jmpartibility. 

Beiinquishmeot. 

Sblf-acquisitioD. 

Sharers. 

Sister and Nephew. 

Step son. 

Vesting of property. 

Widow. 

SocceasiOD—Co-heirs. 

- Succession — Co-heirs —Alienation by 

some of them. 

A Mahoiredan purchased certain propeity in 
the name of bis wife who on his death leaving 
another co-widow, two sisters aud a brother as 
his heirs, granted a mokrari to two of the heirs 
who in their turn mortgaged the mokrari. The 
mortttagee sued on his mortgage, got a decree, 
bought (he property himseli and sued for posses¬ 
sion. Held, the mokrari grant by the widow was 
effective only t) the extent oi ber share and also 
the mortgages by the heirs were effective to the 
extent oi their shares. {Viscount Cave.) Baser 
Khan v. Leakat Hussain. 60 I. C. 676 : 

23 C. W. N. 841. 

” Succession — Co-heirs — Possession not 
adverse. 

In a Mahomedan family the possession of a 
brother should be deemed to be tlie possession 
of his sisters also, unle^s the brother repudiates 
the claim of the sisters and asserts an exclusive 
right in himself. {Banerjee^ J.) Hydar Khan 
V, Chanda Khan. 60 1. C. 691. 

- Succession~~Co-heirs—Liability for d^ebts 

of ancestor—Execution sale. 

jUnder the Mauomedan Law, the heirs of a de¬ 
ceased person would not be bound by the decree 
in a suit to which they were not parties but some 
other heirs had been made parties. Nor would 
their interest in the estate ol the deceased pass 
by the sale in execution of that decree. 43 B. 
412 iolJ. {Macleodt C. J. and Crumps J.) Lala- 
miva Shaikh v» Manubibi. 47 Bom. 712 : 

26 Bom. L. E. 408 : 1928 Bom. 411. 


MAHOMEDAN LAW—Succession—Co*heir. 

- Succession — Co-heirs—Suit against some 

^Admimstratton suit—Decree—Sale in execu¬ 
tion. 

A money decree was obtained against the 
estate of a deceased Mahomedan, represented by 
his widow and his step-mother but his daughter 
was not made a party. In execution of the 
decree, the whole estate was sold inclusive ol the 
interests ol the daughter. Held, that the Court 
sale did not pass the interest ol the daughter as 
she was not a party to the suit. A suit by a cre¬ 
ditor to establish a single debt against the estate 
of the deceased cannot be treated as an adminis¬ 
tration suit. (HeatJit and Hayward, JJ.i Mirkha 
V. Bhagirathi. 43 Bom. 412 : 611. C. 18 : 

21 Bom. L. E. 329. 

- Succession — Co-heirs — Mortgage— Lia* 

bilily of estate. 

Where a mortgage was executed by a Muham¬ 
madan and a suit thereon was brought after his 
death against his minor son without adding other 
heirs as parties ; Held^ that it was a specific 
charge on the whole property which could be en¬ 
forced by sale, against any heir ol the mortgagor 
subsequent to mortgage. {ScotisC.J. and Shah^ J,) 
VlRCHAND VBJEKAKAN bHET V. KoNDU KASAM 
Atar. 39 Bom. 729 : 81 1. C. 180 : 

17 Bom. L. B. 686. 

- - Succession — Co-heirs — Adverse fosses- 

Sion. 

Heirs, under Mahomedan Law. take as ten¬ 
ants in common and the pos.sessioo of heir is not 
adverse to the ethers unless and until ^the other 
heirs set up an adverse right to the knowledge 
Ol lhat heir. 34 M. 511 : 20 M. L. J. 288 : 29 1. C. 
275 F. {Broadway, J.) Murad Bibi t. Rahim 
Bakhsh. 20 P. L. E. 1021 : 69 1. C. E46 : 

13 P. W. E. 19^1. 

-SnccfssroH— Co-heir^ —Tenants-in-com\ 

tnon. \ 

Under Mahomedan Law, the co-heirs ire 
only tenanis-in-common there being no joint 
family in the Hindu Law sense of the term. 
{Speiuer and Odgers. JJ,) Moidin Kutti v. 
Mariumma. 41 H. L. J. 467 : 70 1* 0. 118 : 

14 L. W. 608. 

——— Co-hcits — Tenants-in-com- 
mon. 

In a Mahomedan family the heirs are entitled 
to definite shares as tenanls-in-common and the 
cause ot action of such heirs cannot be said io be 
a joint one lor the purpose of limitation. 25 Mad. 
26. Cons, {Ayltng and beshagiri Aiyar^ JJ.) Alla 

PICHAI RowTHAN V. PAPATHtAMMAL 

61 l.C. 748: 86 H. L. J. 184. 

- —Succession — Co-heirs—One of them in 

pf'ssession of the estate—Sale for discharging 
debts of deceased owner if binding on other co¬ 
heirs or creditors of deceased. 

A sale by one ol tbe co-heirs of a deceased 
Mahomedan, in possession of the estate ol tbe 
deceased or of any part ol it in his possession for 
discharging the deb.ts.of the deceased is not bind¬ 
ing on the other co-heirs or creditors. On the 
death of a Mahomedan the inheritance vests in 
his heirs according .to their respective shares 
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HAHOM£DAN LAW—Succession—Co-heirs. 

who thus become tenants in-common. although in 
the administration of the estate the funeral ex¬ 
penses debts and legacies must be paid first. 
(Abdur Rahim, Spencer and Srinivasa Iyengar 
JJ.) ABDUL Majeeth Kh.\n Sahib V. Krishnama 
Chariah. 40 Mad. 243: (1917) M-W 346* 
5 L. W. 767 : 40 I. C. 210 : 32 M. L. J. 195 (F. B.)! 
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beir, the heir ptesumptive. The grand-dauehier is 
thus as much a -legal heir" undtr the Sh“fh Law 
as the daughter {Hr. Ameer Ah \ Akhtah Rr 

’'•.ms, “• w'lss 

(1923) M. W. N. 793: 32 M L. T (P. C) 181* 

L. R. 4 P. u. 90; 1923 P. C. n[ 


est. 


•Succession — Co-heirs—Nature of inter- 


The rights of the members of the Mahomedan 
family in an intestate’s estate are those ot tenants 
in common. [Sesha^iri Aiyar and Kuttiutaswami 
Sasiri, JJ.) Ahmed Sahib Shilteri v. Magnisite 
Syndicate, Ltd. 32 I. C. 512 ; 39 Mad. 1049. 


- Succession — Co-heirs—Suit by one heir 

against another—Administration suit. 

Under Mahomedan Law the estate of a deceased 
person devolves on his death on bis hens and 
each ot them becomes entitled to his definite 
fraction of every part of the estate, A suit 
by a Mahomedan to recover his share, is not bad 
as being one for a partial partition. In the case 
of Mussalmans. what would be a partition suit, it 
the parties were Hindus, ought otien to take the 
form of a suit for the administration of the estate 
of a deceased person. (Ayling and Tyabji,JJ ) 
Moideensa Rowther V. Mahomed Kasim Row- 
THER. 28 I. C.895. 


•Succession—Co- heirs—Sta tus. 


On the death of a Mahomedan all his legal heirs 
become tenants in-common and each of them has 
a definite share in the property and is entitled to 
an undivided share in every b*gha of land until 
there is a proper division by metes and bounds. 
(Ltwdsay, 7.) Mahomed Ahmad Ansar Moh¬ 
ammad. 7 0. L. J. 1.58 : 56 I. C. 304 : 23 0. C. 62. 


Arnong Mahomedans of the Shiah School 
tn co-heirs, entitled to succeed 

16 M. L. T. 517 : 18 C. W, N. 225 : 21 C. L J. 4 

17 Bern. L. R. 13 : 13 A. L. J. 113 
(1916) M. W. N. 389: 24 I C. 499 

27 M. L. J 89. (P. C.). 


Succession — Co-heirs—Alienation for 
debts of deceased'-^Other heirs not bound—Suit 
for possession. 

A voluntary alienation by some of the heirs of a 
deceased Mahomedan in possession ol tha estate 
for the purpose of paying the debts of the deceas¬ 
ed, is not binding upon the co-heirs who do not 
join in making the alienation. Tt.e payment of 
debts take a precedence over the inheritance 
and such an alienation can only be set aside on 
condition of the claimants paying their share of 
the debt due by the person through whom they 
claim title which has been discharged by the sale. 
(Kanhaiya Lai, J. C.) Ahmad Shah v, Abdul Sa- 
MAD. 63 I. C.'721: 6 0. L. J. 463. 

Succession—Daughter. 

- 'Succession — Daughter — Shiahs — Daugh¬ 
ter's children and descendents— Direct heir dis¬ 
qualified—Succession by. next heir. 

Under the Shiah Law daughter’s children and 
descendents are not excluded from inheritance in 
favour of agnatic collaterals, nor does a disquali¬ 
fying cause which excludes the direct heir from 
fajfiiiig the ipberiiance from a bar, under the Ma- 
homnsedan. Law, to the succession of the next 

C. D.™ VOL. IV 15 


^^<^cession—Daughters—Reversioners. 
18^8^1 Settlement in 

1878 a life interest only was conferred on their 

^ step-mother Raj Bi so 

that they have no power of alienation and now 

nfld^Z^TVi^u^^^ property reverts to them. 
Hc/d even u the grant were limited to a lile in- 

terest as they alleged it was nowhere stated that 

reversioners. Held further 

life only 

th o^*^erwise stated, on her death 

the estate reverts to the grantor, that is the Gov¬ 
ernment, and not to her heirs nor to those of her 

^ V SHEO- 

1923 Nag. 132. 

Succession—Daughter’s son. 

— Succession-Daughte^^s son-Jf trefer- 

ahle to descendant of great grand father/ '' ^ 

Under the Mahomedan law the descendent of 
Mrea grandfather’s great grandfather beinl an 
agnate and residuary is entitled to succeed lo a 

■" preference to a cog- 
nale like a daughter’s son, 1 M. H. C R 92 ref 

Za^TexMin'd?;;?'^'""" i" Mahoiedfri 

^ ^ f the paternal 

ine however remote. {Sadasiva Aiyvr and NaP- 

ler J.i abdur Samid SAHIB .. 4inn"th11, 

SAHIB. (1918) M. w. N. 710: 53 I. C. 873: 

87 M. L. J. 609. 


Succession—Debts, 

,Tr, - ^•‘"^/^•‘’"-Oebts-First charge on the 

estate Sate to fay debt, if can be disputed. 

Under the Mahomedan Law, the debts of a 
deceased are a first charge against his estate and 

men^ of deh? remains after pay- 

tn niv off M 5 portion, 

heirf m - disputed by the other 

TnNAml MoitAMMAD 

JUNAID V. AuliX BiBi. 42 All. 497 ; '61 I. C. 947i 

18A. L. J.613 

— Swccessiow — Debts—CredpiorH rights 
against alienee from heir, ' 

r- I 

A cred tor of a deceased Mahomedan cannot 
follow 1 is estate in the hands of a bona fide trao' 
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MAHOMEDAN law—S uccession—Debts. 

sferee for value from the heir at-law. 

Kazmi Jan v. Shib Charan. 39 . 

_ Succession--Debts —Testamentary ex¬ 
penses —Funeral expenses —Scale of. 

Funeral ceremonies of a Mahomedan should be 
oerformed in a suitable manner and what is rea* 
sonable amount in a particular case depends on 
the position in life of the deceased and the social 
position of the class to which he belonged. tScotr* 
Smith and Shadi Lai, jr.) Mahomkd Hamid Ul- 
LAH Khan V . Muhameo Masjid Ullah K^an. 

40 I. C. 374: 92 P. R- IQH. 

_ ^—^Successioti — Debts—Debts of deceased 

before rights of heirs. 

Under the Mahomedan Law the debts and fun¬ 
eral expenses of the deceased must be paid before 
his estate can be partitioned by the heirs. Where 
a Mahomedan bequeathed by will certain proper¬ 
ties for payment of mehr and dower debts, it is 
open to a court in a suit for partition by the hens 
to ascertain at tne time of the final decree the 

debts of tbe deceased and to provide for their 
payments before the partition is actually effected 
{Spencer and Phillips, JJ.) Mahamad Mev ran 
B iBi V. Mahomed Rowther. 37 I- C 379 : 

(1917) M. W. N. 98. 

- Succession- — Debts—Liability of estate of 

deceased Mahomedan donor. 

Under Mahomedan Law, the estate of the de¬ 
ceased is before its distribution among the heirs 
liable for the debts due by the deceased at the 
time of his death. The claim of the wife for 
dower is a debt which is chargeable against the 
general estate of tbe deceased husband where the 
claim is made after his death. {Lindsay and 
Kendall, A. J. Cs.) Baqar Mirza v. Mehdi 
Hasan. 87 I. C. 303 : 19 0. C. 246. 

Sueoeiiion—Doctrine of. 

-——S«ccessiort —Doctrine of — Return, 

If a Mahomedan dies leaving behind only his 
widow but no sharers residuaries and distant 
kindred, she takes one-fourth of his estate as a 
sharer and the remaining three-fourths by return. 
{Mncleod, C. J. and Heaton, J,) Isub Mie Inus 
MaldikaR V, Isub. 23 Bom. L. H. 942 : 

68 1. C. 48; 44 £.947. 


mahomedan law— Saccession—Step son. 

family custom. {Sundara Aiyar and Sadasiva 

Aivar JJ ) Mauya Kalakath Bava v Pathuma 
Atyar, JJ.) C. 689 : (1912) M. W. N. 983. 

Succession—Belinquiihment. 

_ Succession— Relinquishment— Right to 

— Invalid, 

Under the Mahomedan Law the right to succeed 
cannot be renounced or transferred before it vests. 
It is only a mere expectancy and is n^ 
able 17 W. R 108, explained ; 19 M. 176 ,27 
I C 701 Not Full. (Wallis, C. BakcxveU 
and Kumaraswami Sastri, JJ.) Asha Beev. p. 
CaruppaN Chetty. 41 Med 366 . 

7 L.W. 218 : 46 I. C. 86 : 

34 M. 1. J. 460. 


Succession—Self *ncqai8ition8. 

- Succession—Self-acquisitions by member 

of family—No presumption a$ to joint funds. 

The succession to a Mahomedan being an in¬ 
dividual succession there is no presumption in 
the case of a Mahomedan such as exists in the 
case of a Hindu joint family that property purchas¬ 
ed in the name of a member of the family was 
purchased out of joint undivided property. Prtma 
facie therefore the property bought in the name 
of the deceased brother was with his money and 
the statement in the award established that it 
was. {Lord Dunedin, J.) Mahomed Wau Khan 

V. Muhammad Mohi-ud-din Khan. 

34 C. W. N.321: 11 L. W. 431 ; 
3 V. P. L. B. {P. C.l 48 : 68 I. C. 843 : 
27 M. L. T. 204 : (1930) M. W. N. 189 (P. C.) 

Succession—Sharers. 

-SuccessionSharers—Sister and CoUa- 


Suooeision—Eldest son, 

-Succession—Eldest son—Hzbndi—Mean¬ 


ing of. 

Habua is the collective name given to certain 
articles ot property to the deceased, e.g., qudran, 
sword, ring, body clothes, which the eldest male 
child is entitled to receive under the Shia Law as 
a special mark of favour and the eldest surviving 
son at the death of bis father is entitled to the 
Habua. [Lindsay, J. C. and Kanhaiya Lai, A. J, 

C.) SURAIJA QADR V, QUD3*A BEQAM. 

241 C. 643 : 1 0. L. J. 281. 
Saooeision—ImpartibiUty* 

^^^^~~Succession—lmpariibility. 

Impartibility of tenure ia not an incident of 
Mahomedan Law, in the absence of a local or 


terals—Rights of. 

Under Mahomedan Law a sister becomes a re¬ 
siduary only if she bas a brother or brothers or 
if there are daughters or son’s daughters of the 
deceased. She becomes a sharer by reason of 
there being no child or son’s child or brother Of 
the deceased. Where the only claimants are, a 
sister and some collaterals of ihe 4th degree, the 
sister as sharer takes one half and the rest will 
go to the collaterals who as descendants in the 
male line of the deceased’s great grandfather 
were distant kindred. {Abdul Raoof and Camp¬ 
bell, JJ.) Mt, Ghulam Zohra V. Nur Hasan. 

3 Lah. 878 : 1928 Lah. 406. 

Succession—Sister and Nephew. 
•SMCOcssfon—Sfsfcr and nephew—Who is 


preferable heir. 

Under Mahomedan Law, sisters inherit in pre¬ 
ference to nephews. {Ormond, J,) Ma Nam 
The V. Ml Hmb Ma ye. 87 I. C. 681. 

Saooesiion—Step •son. 

— -Succession— Step-son—Step-mother's pro* 

perty. 

A step-son is not the heir to the property of his 
step-mother. {Johnstone, C. /. and Shah Din, J.) 
Mussammat Bbqau V. Jalal Din. 

60P. B. 1917 :411.0. 868: 

116 P. W, B 1617. 
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SuccesBion—Vesting of property 

of Pfoperty—Heirs— 
Kight of representation—Death of heir before re¬ 
presentation. * 

Under the Mahomedan Law. a vested inherit¬ 
ance is the share which vests in an heir at the 
moment o the ancestor’s death. If the heir dies 
before distribution, the share of the inheritance 
which has vested in him will pass to his heirs at 
the time of his death. The shares have to be de- 

termined on the occasion of each death. {Scott 

^tth and Harnson, JJ.) Mt. Jawai v. Hussain 
Bakhsh. 3 xah. 80 : 1922 lah. 298. 


-—f^^^cession^Vesting of property in de¬ 
ceased s heirs—Distribution of assets. 

Where a Mahomedan dies intestate the estate 
vests in his he«rs and no one is charged with its 
distribution. 34 M. 511 Foil. [Lindsay, J.C) 
hziz. Ul Hak V. Mar/yam Bibi. 1 o. L. J 225 • 

24 I. C. 45 ; 17 0. C. 167. 

Succession — Vesting of property — Ad- 


r^ht to receive a fixed annual sum of money in 

the widow is not ei 

descrfntiT property of this 

aescription. {Lindsay and Kendall A 7 Tc \ 

Baqar Mirza V. Mehdi Hasan • • • d 

37 1. C. 203 : 19 0. C. 246. 

~ —Shiah 

The childles widow of a Shiah, has no right of 
inheritance to the immove^ible prrperty of her 

deceased husband , r.eor«ev. 

Asha Bi. 20 I. C. 660 : 6 Bur. L. T. 136. 

Texts. 


ministration suit. 

. of a Mahomedan his heirs take an 

immediate estate ; hence one heir possession 
of more than his share cannot alienate the excess 
portion. Rules of Mahomedan Law once suppos¬ 
ed to lav down a univeral succession are now 
superseded by the Civil Procedure Code and a 
suit bv a creditor against a single heir is in no 
way similar to an administration suit. {Pratt J 
•C., Hayward and Crouch, A J.Cs.) Narayan Das 
V. Mussammat Obhai. 

19 I. C. 911 : 6 8 . L. B. 268. 
Succession —Widow. 

■— 7 — -Sttccessiort— Widow—Childless woman — 
Wajib-ul- arz. 

A Wafib-ul-arz purporting to record a family 
custom of the proprietors of a particular village 
expressly provided that a childless widow can 

bold the property of her husband for her life to 

the exclusion of the heirs of her husband who 
should get It after her death. Held, that the 

widow took only a life estate merely and had no 

power of alienation. {Kanhaiya Lai, A /. C) 
Hafizuddin V. Mubarak Ali. 

86 I. C. 699 : 7 A. L. J. 242. 


thi" v^lue n? ‘his case 

ttie value of Fatwas was discussed and thedis- 

that^*of texU®^? authority oi Fa. was and 
that of texts oi the Koran or precepts of the 

16 I. C. 616 : 12 M. L. f. 305, 

■ -Waqf. 

Alienation 
Construction. 

Creation. 

Management. 

Mosque. 

Mulwalli. 

Object of. 

Offerings. 

Sadagah, distinction. 

Sajjadanashin. 

Takia. 

Validity. 

Waqf—Alienation. 

- Wagf —Alienation - Trustee —Fakir — 

Power of alienation. 

Lands held by a fakir, to support services attach¬ 
ed to a makan. cannot be transferred by him per- 
manenfly, he may alienate for his lifetime Sr a 

shorter period. An alienation by him doel not 

bind his successor. {Scott C J attri ”r°v 

Mahamad Gaus V. Raj Bax Roshan Bax 

87 Bom. 224 : 19 I, c. 558 : 16 bL L b. 266 


•Succession—Widoiv— Childless— Shiah 


Law, 

According to the Shiah Law of inheritance a 
childless widow takes no share in her husband’s 
land bat is only entitled to one-fourth of the value 
of the buildings erected thereon. The widow has 
a lien on the building until, she is paid her share 
of the value but she cannot sell to any one owner¬ 
ship of the building, 21 M. 27 ; 25 C. 9; 1 C.W.N. 
449. {Chevis, O. C, J.) Shaukat Ali w. Anwaf 
Ul-Haq. 66 I. 0. 745 : 2 U. P. I. B. (Lah.) 86 . 


MipZuo stIaTde"’' ^’'‘’terty-Suit ty 

the trusts relatinf thereto A s.r t bvtw°"‘’“® h 

pars on behalf of the emiit body fo‘set a"?df a^’n’ 
alienation of mosque properties by ihl mutLm 

of the"c‘p”cot 

End 4ci ‘5- 14 of fho Rel. 

iina. .^ct {^hatter)ee and Huda J]\ a«;hr 4 T 7 

Ali t;. Muhammad Nurajjama. ' Ashraf 

491. C. 366 ; 23 C. W. N. 115. 


- Succession — Widow—Shiah Law—Rent 

•charge—Right to. 

A childless Shiah widow is not entitled to any j 
share in the landed property of her deceased 
ihasbaod, but where the property consists of a J 


' vvaqT—Alienation of protertv—Charge 

on Kazt s permission — Effect, * 

Waqf property with the 
of the Kazi obtained prior or subse¬ 
quent to such creation is binding on the Waqf 
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MAHOMEDAN lAW-Waqf— Alienation. 

and the court mav ^^^ 37 ^ c'^ml^Reh 

that the required ^L Latif- 

on [D. Chaiierjce and Y ' 

un-nissa Bibi V. Majid-UN-nissa Bibi.^ ^ ^ 

_ Waqf—Alienation of property 

ofu,orJnPpfrslosuc io set aside aUenahon of 

waqf properly '> 3 ' . j „aq( can sue eo 

J 57 ':n‘a X"r r.’ir/ope^r.yJs 

mortgaged by the manager any 

L°i‘de%L“" thrpropeHy restored to the trust. 

^Dundas, J.) 

Dl ^ • 

_ Waaf —Alienation — User — Grave-yard. 

Land which baa been turned 

can become waqf by "‘^.^theV 

tion. Though the son inheri s it 

it is not necessarily alienable. [Scott-Smitft, J.) 

N*b.Bakhs. -Iang..^^ n6:41P.W,E 1919. 


M 4 H 0 MEDAN i.AW-W.qf-Construction. 

of a competent 'hetj" °mT„^^ 

the executant. I** the ’authorities for the 

near or remote be found the au^h° 

time being shah ^^^^f^Xhelmanua sect to ad- 
able person ^ erty mentioned above. 

time being. , heir of the 

nn!/'i«i//and the ^ hi 

tr. manape waqf propeity, that seiecuvju lo 

a competent person from among the 
made of a Ameer Alt) Akhtari 

heirs to the wakf. [Mr. 18 L W i93 • 

Begam V. DiUAN Atr. _ « (p c 1 181 : 

Jiao’ll M W N 793 ; 32 M. L. i. [r> • 

(1923) m. w. I L. R. 4 (P. C.l 30: 

46 M. L. 3. 369 : 1923 P. C. 11 tP C-h 


Waqf — Alienation of property Suit to 

^^^Wakf property cannot be charged with any 
debts either by tbe mutwalli or by any one else 
without the previous sanction of the Kazi. It 
Cannot be sold at the will of the trustee or in 
execution of a decree not binding on the waqf . A 
suit for possession of the the waqf property with¬ 
in 12 years from the date of the confirmation o! 
sale in execution of a decree not binding on the 
waqf is within time. [Lindsay and Katthatyalal, 
A. /. Cs.) Hamid-UU'Din Ali Shah v, of 

Wards, Nanpara. 18 I. C. 319 ; 16 0. C. 109. 

.)^aqf—AUer.atioH of property—Powers 

> ■ a . - a - 


of Trustee—Dt facto trustee. 

Turstees of a Waqf have no power to alie¬ 
nate the Waqf properly, by taking a loan except 
for unavoidable necessity . heir powers being like 
those of a manager of an infant heir. There is 
no presumption that t*’e loan is for the benefit of 
the trust A self-constituted trustee professing to 
maintain the waqf and act as trustee is a trespass¬ 
er and he can create no valid charge on the 
waaf property. [Lindsay, J. C. and Rafique, A. 
j C.) Raghunath Dass V. Dy. Commissioner, 

Par'tabgarh. 

Waqf—CoDBtmotion. 

___ l/t^aqf—Consfructioti. 

A wakf provided "In the event of slackness, 
neslieence or discovery of misappropriation On 
Their ^pa?t I or my heirs shall be at liberty to 
dispense with the services of the said mHfu-olli 
and in case of death or dismissal of any m»J- 

»a«i if any heir belonging to the sect 

ani competent enough to administer the wakf pro- 
oertvbe not left to the niutwalU,tlte natb-mat- 
walli shall Succeed him as mutwa^i and a «<» 6 - 
mutwalli shall be appointed from his (»a>5-m«l- 
heirs Id the event of no heir of the mut- 
/and the Zib-mutwalUs being found H. to 
manage the waqf property, selection shall be made 


___ ll-aqf—Constr"Ciion of—User as burial 

grouiid-Entry in Record-of-rights - Punjab 

Land Revenue Act,S. ikp' Chief 

The P C ftffiiming the judgment of the Chiet 

court held that the lands ■"-iHormed^part^ol^a 

m//dy*lnd that by user, if not by ‘u,, 

Zd was waql. The entry in the eecord-ol-nght, 

that the whole o* the land m question was 

•' uncuUurable land forming 

yard" was conclusive on the POl''^ 

Lughten.) COURT OF Wards u 

40 Cal 297: 40 I- A. 18 t 1 F- ' 

(1913, M. W. N. 270 : 17 C V iu?s 
' 27 P B. 1918 : 83 P L B. 1913 

16 Bom. L. B. 436 : 17 I. C W 

25 M. L J 61 (P C.). 


— Woqf— Construction — Sale-proceeds of 
Property to be devoted in erecting ^Josque. 

^ it widow diiected in her will that a 

her propertv be sold a^d the proceeds emphyed 
to er'^ct'a mosque and that if her heirs desired to 
retain the property they should devote the value 
thereof to the purpose. Held, that the waq w 
of the value ot the property and not of the pr 

perty itself, a purchase of which bv a 3 ranger 
was not therelore affected by the waq . [Mc<irs. 
c. J. and Bannerji, J.) Mahomed IsMML X*. 

MAHOMED ISHXq. ^ . ,,3 . e2 1 I 

3 TJ.P. L. B.(A) 167 . 

_IVrtq/—Consfriicfiort—Li'mi/tfd griinf. 

Under the Mahomedan Law there may be limit¬ 
ed dedications. It is competent to a person to 
dedicate his land as private gtavc-yard of a 
section of the community reterving to himscit 
the usufruct of the land. The Civil Court m 
administering Mahomedan Law are not bound to 
hold as a roaUer of law that a man has dedicated 
something more than the evidence shows that he 

intended to dedicate. (IVafsA,/.» FakhuRuddin 

v. Mahomad RAFiq. 83 1. C.9L 

* 
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MAHOMEDAN LAW—Waqf—Construction. 

- Wciqf—CousUuction of deed. 

A partition deed, directed the income of certain 
property to be spent on the tomb for th^fateh and 
urs ceremonies of a certain deceased person and 
for payment of the salary of Hafiz, who would 
read the Quran at the tomb. There was nothing 
to show that the income of the property was ever 
so aopropriated. Held, that the property did not 
form part of the subject of a valid waqf under the 
Mahomedan Law, 7 A. L. J, 1095, Ref. (P/g- 
goff, /.) Ghulam Hazarat V. Gulzari Lal. 

15 I. C. 42 

- Waqf—Construoiion of deed. 

A deed of waqf must be construed strictly, as it 
deflects the ordinary course of succession. 
(Rampini and Caspers*. 77.) Mosalat Hussain 
Khan v. Behary Lal. 111. C. 904 : 14 C.I.J. 175 . 

- Waqf ^Construction—Cypres doctrine — 

Scheme. 

The doctrine of cypres is in harmony with the 
Mahomedan Law and the Court may direct a 
cypres application of the income of the waqf if 
it is no longer possible beneficially to apply the 
property in the exact way directed by the 
founder. {Abdur Rahim and Seshagiri Aiyar^ 77.) 
Sujjada Shah v. Shaw Habit. 

63 I. C. 677 : (1919) M. W. N. 662. 

- - ^aqf—Construction of Karar — Allot¬ 
ment for maintenance — Partition. 

Bi/ a Karar, between members of a Mahome- 
^ dan family, certain properties which had to be 
constituted waqf property were, after providing 
for expenses of the waqf, set apart for the 
maintenance of the various branches of the 
family and the property was to be inalienable 
It was held ihat a partition of the property could 
be made between the branches (Benson and 
Sundara Aiyar^ 77.) Cheria Imbichi Beebi 2;. 
SYED An. 13 I. C. 791 : (1912) M. W. N. 45. 

’Waqf—Construction to take effect after 
the testator. 

Where in a waqf which apparently was an 
immediate disposition but really was Intended to 
take effect after the death of the testator operates 
as Wasiat^ not as waqf. (Stuart and Kanhaiya 
Lal, A. 7. Cs.) 32 I. C. 616 : 2 0. L. J. 758. 

Waqf—Creation of. 

- Waqf “ Creation of—Validity — Re- 

servaHon of life interest—Appointment of trustee. 

Under a deed of waqf a Mahomedan appointed 
himself as first mutwalli and expressly declared 
that he was holding the property henceforth as 
mutwalli and not as a owner. Held, that this 
acc ording to the accepted rule of Mahomedan 
Law, w-is siilficient to constitute a valid dedication 
to waqf. The mere cha’'ge upon the profits of 
the e'jtate of certain items which must in the 
course of time necessarily cease, being 
confined to one family, and which after 

the lapse will leave the whole property in 
fact for the original purposes for which the 
endowment was made does not render the 
endowment invalid under the Mahomedan 
Law. Where there was admittediv an ultimate 
dedication of the entire property to religious and ' 


MAHOMEDAN LAW-Waqf-Creation of. 

charitable uses, the weight of authority is entire¬ 
ly in favour of the validity of the waqf. (Ryves 
and Daniels. 77.) Md Zain Khan v. Nukul 
Hasan Khan. 45 A 682 : L. R. 4 A. 320 : 

21 A. L. J. 650 : 1924 A. 113; 

- Waqf — Creation of — Delivery of 

possession—Registration of waqf deed. 

Mere execution and registration of a waqf deed 
without delivery of possession of the waqf pro¬ 
perty is not sufficient to create waqf, under 
Hanafi Law, There must be divesting of the 
property by the waqf, 15 All. H21., Foil, \Rafique 
and Stuart, JJ.) Mahomed Yunis 2;. Mahomed 
Ishaq Khan. 43 All. 487 : 19 A. L. J 380 : 

62 I. C. 896 ; 3 U. P. L. K. (A.) 156 
♦ 

- Waqf—Creation of. 

The pro rietor of property may dedicate either 
by express grant or by implication without a 
formal grant or transfer to a trustee, and in the 
latter case the dedication can be proved by long 
use (Walsh, J.) Fakhuruddin v. Mahomed 

*^afiq. 33 I. c. 91, 

—-- —Waqf—Creation—Permissive occupation 

Tazia placed at a place by mutual consent. 
Where a tazia was placed on a particular land 
with the muiual consent of the Hindu ar^d Maho¬ 
medan population of the locality, no absolute 
right was thereby created to put t^ie tazia on 
that land. (Richards, C. 7. and Banerjee, 7.) 

28 I. C. 622: 13 A. L. J. 209, 

■ Waqf—Creation of — Mutwalli—Creator 
of waqf appointing herself mutwaili-Deolaration, 
Where a Mahomedan lady covenanted by a 
deed to spend one-fourth ol the property, which 
was surrendered to her by all heirs of a deceased 
relation of hers in charity and for the spiritual 
benefit of the deceased and constituted and 
declared herself a trustee of the one-f junh for 
the said purpose. Held, that a valid waqf was 
created and she was competent t < create a waqf 
over the property, (Pratt, J.) Husseinbhai 

Cassim Bhai V. The Advocate-General of 
Bombay. 67 I. C. 991 : 22 Bom. L. E, 846. 

- Waqf—Creation of—Property subject to a 

chargeSeitlor constituting himself mutwalli. 

Under the Hanafi law a valid waqf, is created 
by a declaration of endowment by (he owner and 
delivery of possession is not material. Nor is the 
appoinment of a mutwalli essential to the 
validity of the waqf. The existence of a mortgage 
at the time of the creation of the endowment on 
the property endowed does not render (he endow¬ 
ment invalid. 12 W. R 498; 18 I. C. 240, Foil A 
mere intention to set apart property for chari¬ 
table purposes is not sufficient to create a valid 
waqf. If the settlor appoints himself as mutwalli, 
no formal delivery of possession is necessary. 
Where a declaration of waqf is not acted upon by 
the settlor and his objects are not given effect to 
there is a presumption that the .waqf was not 
forfeited or there was no bona intention to 
create a w?qf. (Mookerjee and Bucklandt 77.) 

Bibi JiNjiRA Khatun V. Mahomed Fakirulla 
Mea. 34 C. L. J. 444 : 1922 Cal 429. 
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MAHOMEDAN LAW-Waqf—Creation of. 

- Waqf~~Crealion of—Tomb—Dedication, 

In the absence of proof of dedication a tomb 
by itself does not become waqf For Inis pur 

pose there is no disti' Ciion in Mahomedan baw 
between the tomb of an ordinary Mahomedan and 
that of a saint. \Mortineau, J.) An MOHAMMAD 
Khan t*. Ali Akbar Khan. 

— Waqf— Creation of — Inference from 

repute. , i ^ 

A Court can infer dedication of land to waqf from 

user or reputa'ion. But there were no circum* 
stances in the case from which such an inference 
could be made. (Le Ro^signol and Broadway, //.) 
Umar Din v. Aishan. 4 tab. L. 3. 628 

_ Waqf— -Ctcation of— Mutation of names 

not essential. . , , ^ 

Those who assert that a land has been dedicat¬ 
ed to waqf have to prove it. The burden of 
proving that a land has been dedicated to waqf 
is on those asserting it. A ('ouri Lan ^ 

dedication from lepute, 33 P R- 1917; 8 I. C. 578, 
Rel The mere omission to have mutation oi 
names effected does not artecl the character of the 
property as waqf. [Broadway and Martmeau, JJ.) 
Rahim Bakhsh v. C hannan Din. 4 Lah. L. J. 511. 


mahomedan law—W aqf-Manageroont. 

the purpose of finding out the "’f*" ‘I*® 

endowment. Ii is essential to the oj 

waqf that .he author of the trust should have 

rtivested bimsell of bis PfoP'^'®'" 7 J"'f'f®dedica- 
subject of the waqf. In cases of parf al ded.w 

tio . the property descends beneficially to he 

of the founder subject to ^ i, ] 

Cal. 341; 16 O. C. 76 ; 33 P. ^ ^297 

1095 ; 23 Cal. 129 ; 40 Mad. 116 , Cal. 2 /. 
Ref iKanhaiya Lot J. C and Dantels, A. J. t.J 

SADtQ HUSAIN V. khan BAHADUR HAKIM MIFZA 

Nazir ^ ^o. C.) 26 : 1922 Oudh K 


Waqf— Creation by will. 


— Waqf— Creation of-Dedication—Urs. 
whether proof of. 

No particular cererannv is necessary to make a 
dcd'cation as waqf complete, but there must be 
clear proof that a declaration ot waqf has been 
made. In the absence of such prcof, the 
existence of a waqf may be established by proof 
that it was so treated (or a number of years. But 
the mere lact of holding an Urs is nrt sufficient 
to warrant an assumptl'in that a dedication had 
been made. [Leslie Joti^s and Broadway JJ.) 
PRITAM Singh v. Dharm Kuar. 611. C. 609. 

_ _ Waqf-Creation oj-Onus- Dedication, 

In a suit for declaration that certain property 
is wauf plff. has to prove that the property has 
been dedicated as waqf, 33 P. R* 1917, Foil. Oral 
dedicaiion may inferred from reputCi 7 
1095, FoH. [Broadway and MartintaUs JJ%) 
Rahim Bakhsh v. Channan Din. 56 I. C. 210. 

_ Waqf—Creation of-Essentials of. 

Under the Mahomedan Law no formality is 
required for the purpose of creating a valid waqf. 
If the donor declares that he umisiitutes a pro¬ 
perty waqf or has constituted it waqf a valid waqf 
ig created. [ScotiSmHh and Shads Lai, JJ,\ 
Mahommad Hamid Ullah Khan v. Mahamed 
Majid Ullah Khan. 40 I. C. 874: 92 P. E 1917. 

__ Waqf—Creation of—Writing. 

The Tru ts Act does not affect the rules of 
Mahomedan Law as to waqf No wriiiiig is neccs 
sary to create a valid waqf. (Reid, C J. and 
Robertson, J.\ NuR Mahomed v, Phagwandas. 
108 P. B 1918 : 81 P. L. B. '6W • ^ ; 

_ Waqf—Creation of-Dedicaiion-Bvidence 

origin of an endowment is unknown 
reference may be made to user as evidence of 
dedication. But user cannot be substituted tor 


By ihe law of Shiah as well as Sunn, Mahc- 

medans, a waqf created by will is 

Ref [Stuart and Kanhatya Lai. A J. Cs.) IsZAT 

Unnissa Begam >^aniz Fatima Begam. 

3 0. L. J. 677 : *6 I. C. 648 : 19 0. C. 69. 

_ Waqf—Creation of-^Essentials -Mushaa^ 

doctrine of—Possession, delivery of, tf 

The doctrine of Mushaa is not applicable to 

freehold properties in a 

waqfc^n validly be made of an undivided share 
in p opert, even when tbe property is capable of 
d vision A Sunni Mahomedan, .however 
making a waqf must actually divest h'mself of 
possession of the waqf propeily. [Rtgg, J} 
KHATIZA BIBI V.. T T 127 

61 I. c. 689 : 18 Bur. L T. 127. 

'Waqf*—Management. 

_ . --Waqf—Management— Right to— Bene- 

^*'^WheTe the lands on which a mosque was buUt 
was obtained on trust for building a «l^que for 
Ihe benefit of all persons belonging to the Swnnr 
sect all Sunnies are entitled to a voice m t e 
management and control of the mosque (Fox. C. 
/. and Hartnoll, J.) Haji AhmAD Moola Dawood 
V M. I. Ariff. 18 I. C, 105 : 6 Bur. L T. 221. 

[See on appeal 20 C. W. N 1118 : 
24 C L 4. 198 : 18 Bom. L. E 611. 
48 I. A. 127 : 86 I. C. 80 : 31 M. L. J. 290 (P C.I.J 

m a 


_ Waqf — Management — Public and private 

trusts- Court's powers of interference 

The Mahomedan Law like the English draws a 
wide distinction between public and private irusis. 
Id the case of a waqf created lor Ihe benefit oi 
specific individuals, the express intentions of the 
founder have to be given effect to ia carrylag out 
the trust. With respect however to public 
.ms trusts, the Kazi’s (now represented by the 
Civil Court) discretion is wide. He may not depart 
from the intentions of the founder or from 8ny 
rules fixed by him as to the objects of benefactlM, 
but as regards management, which must be 
governed by circumstances, he has complete dis^ 
cretioD. (Mr, Ameer Alt,) Mahomed Ismail Ariff 
V. Ahmed Moola DaWood, 48 Cal. X088 : 

14 A. L. J. 741 : (l9te) 1 M W. N. 460 r 
20 C W. N. 1118 : 20 K. L. T. 110 : 

IS Bom. L. E. 611 t 

24 C. I. J. 198 ; 4 L W. 269 ; 9 Bur 1, t. i4l: 

2 L. B. E. 617 : 48 X. A. 127 : 
36 1. G« 80 : 31 H. L. J. 290 (P C-)- 

[On appeal from 6 Bur. Xi< 291: 

18 1. a 1067.1 
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MAHOMEDAN LAW-Waqf-Management. 

“— - Waqf^Management—Devolution—Trust 

Act {Makomedan Law) - Committee. 

A will embodying waqf of a property dedicated 
to some charitable and private speciBed objects 
with direciions tor its apolication creates a good 
trust in spite of its vagueness because of vesting 
all sorts ot powers in the managing committee. A 
committee appointed to manage a trust created by 
will has no sufficient number of persons than a 
Court has power to add strangers to serve on it, 
even against the directions of the testator, of 
appointing onlv hi v descendants, when none or 
sufficient number of them is available. (Raftque 
and PiggotU Jai Narain v. Bakey Lal. 

68 I. C. 566 : l7 A. I. J. 957. 

-- Waqf—Mafia gc-ment—Kanjahs attached 

to Dargahs —Right of management — Usage — 
Pemales—Office of Manager. 

The right of management as regards institutions 

such as Kanjahs attached to Dargahs in India is 
determined by usage and it must be looked into 

even where appointments have been made, 8 M. 
H. C. R. 63 and 13 B. 555, Rel. on. Females 
are not enutled to succession to that office. 
Females are n'-t entitled to manage where the 
office of manager of a leligious institution in¬ 
cludes both temporal and spiritual duties and the 
spiritual duties are of such nature as cannot be 
performed bv a woman. {Scott, C. J. and Bat¬ 
chelor. J ) Ismaiimiya V. Wahadani Begam. 

86 Bom. 308 : 14 I. C. 469 : 14 Bom. L. R. 120. 


- Waqf — Management. 

Unless, the mutwalli is displaced from his 
position as such no one has any right to interfere 
With the management of the trust property 
{Suhrawardy and Walmsley, JJ.) Haji Moham¬ 
mad Ismail v. Munshi Barkat All 

26 C. W. N. 904 : 24 Cr. L. J. 154: 

1922 C 483. 

Waqf—Management —Receiver—Hindu 

Receiver. 

The receiver of the waqf properties need not 
perform religious ceremonies which can be per¬ 
formed only by a person duly qualified ; therefore 
a Hindu may be appointed a receiver of waqf 
property. {Mooker^te and Beachcroft. JJ.) Syed 
Asad Raza v Wahidunnessa Begam. 

67 I. C. 70 : 30 C. I,. J. 281. 


- Wag /— Management — Succession — 

Durga — Join' trustees. 

Where the trusteeship was vested in two persons 
it was held the office together with thb right to 
emoluments devolved on their heirs according to 
Mahomedan Law and not pgr capita. 

{Benson. 0. C. J. andSankaran Hair. J.) Gafur 
Sahbb V. Moosa Saheb, 171 . c. 124. 


""—^- Waqf — Management — Succession — 

Special custom ^Proof. 

Dedication of property in waqf may be proved 
bv actual long user of the property for waqf pur- 
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poses. The onus of establishing a special custom 
governing succession to waqf property lies 
heavily on those setting it up. Such a custom 
should be construed strictly and must be shown 
to have been ancient, invariable, ceitain, reason¬ 
able. continuous and establi^hed by clear evidence 
[Hayward. A. J. C.) Mukhi Gazi v. Mustanhah. 

36 I. C 951 ; 10 S. L. R. 126. 

Waqf—Mosque. 

—— -—Waqf—Mosque— Right to sue—C, P. C, 

O. I, R. 8 —Declaratory decree. 

Every Mahomedan baviog a right to use a 
rnosque for devotion is entitled to exercise such 
right without hindrance and is competent to main- 
Uiu a fuit agaiost any one interfering therewith. 
Such a suit need n-.t necessarily be brought under 
O. 1, R. 8, C. P. C : tliougb on objection befoie 
the First Court, the Court might in its discretion 
well refuse to give a declaratory relief unless so 
brought. {Griffin and Chamier. JJ.) Rama- 
chandar V. Alimuhammad. 35 All. 197 : 

18 I. C. 797 : 11 A. L. J. 238. 

-- Waqf — Mosque, private or public — 

Evidence. 

The question whether a particular building is a 
public mosque or n it is a question of fact, and 
while the existence of a mihrab and mitnbar may 
be evidence to be considered along with the other 
facts in the case in deciditg that question of fact 
it is not possible to lay down that as a matter of 
law the District Judge is bound to accept the ex¬ 
istence of such stiuctures as practically conclusive 
proof of the fact that the building in question 
was a mosque by which it means a public mosque. 
{Shah and Crump, JJ.) Sheikh Hasan Sab v. 
Mohidin Sab Walad. 1923 Bom. 42 (2). 

- Waqf — Mosque — Charitable objects— 

Mode of dedication—Tomb of a saint—Cutchi 
Memons—Position of the High Priest. 

Under Mahomedan Law, a gift for charity may 
take two forms, viz, either by way of waqf t*ignify- 
ingan endowment or else bywa,*of Sadakah. 
which signifies a donation. In (he MussalmanWaqf 
Validating Act, 1918, a waqf is defined as the per¬ 
manent dedication by a person professing the 
Mussalman faiin of any property for any purpose 
recognised by t^^e Mussalman law as religious, 
pious or charitable. Though the Act is not retros¬ 
pective, the definition contains a statement of the 
Mohomedan Law on the point. All work« of reli- 
gious charity or public utility not coirdemned by 
the Mahomedaii religion are ‘Objects of waqf. But 
ihe particular objects intended must be indicated 
with a reasonable degree of precision in order 
tnai the Courts of British India may apply to the 
endowment. A gift by way of sadakah indicates 
the special motive of the gift is to acquire religious 
merit or nearness to God, but it does not follow 
tnat because such a gift is made it is a chanty in 
the eye of law. Where the distribution of a gift 
IS to be made by persons in succession as holders 
of a particular rel'gious or charitable office that 
goes far to establish—and it may be, goes suffi¬ 
ciently far to establish—that the whole gift is 
charitable. But the mere fact that the d^'wee holds 
a religious office is not by itself enough, and if 
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frusls arc added which are not at all char-table, 
the whole gi't fails Although a gift lor public pur^ 
nose^ Renlrally is void as being so general and 
undefined that it cannot be 

yet a Bift for public purpose-t m a s^cm^ 

locality is a valid charitable gift. Inasuit.ora 

a scheme against the High Pnest 
Borah com nunitv on a declaration that a nvis^ue 
named after one Chandabov who was as 

a saint by the Dawoodi Borah community and that 
the tomb of Ctiandaboy and the offerings placed 
in an offertory bix and a building partly acquired 
out of such funds were annexed to a public bust, 
the defence was Chandaboy was not a saint and 
the mnsque was not named after him. that the 
offerings belonged to the High priest by virtue of 
bis office and that there was no pubbe religious 
or charitable trust. It was found on the evidence 
(1) that the mosque was regarded as God s hounc 

and held by the High Priest and rassed to his 
succe‘=sor on the gadi and not to his heirs (2i 

that the H-gh Priest could not alienate or sell the 
mosque ; (3) that be could not close it except for 
some temporary and necessary p irpose. such as 
repairs or sanitation ; l4j that it was a mosque for 
the use of Dawoodi Borah community although 
others were occasionally permdted to use it ; and 
(5) that it could not be used for any other purpose 
ihan a mosque. U was also proved that the site 
had been used for a mosque for over lOO vears : 
Held, that there was a public trust of a charitable 
or religious nature and that the High Priest wa« 
the trustee thereof, though the sole right ol 
management vested in him and his successors m 
office. Consequently the defendant was account¬ 
able as a trustee though he had wide powers of 
management and also a wide discretionary power 
as the particular purposes f^'r the benefit of the 
community on which the surplus sh uld be ex¬ 
pended. There was no necessity for framing a 
scheme and disturbing the possession of the 
High Priest {Marlifi, J) The Advocate 
General of Bombay v. Yusufalli Ebrahim 

24 Bom L. B 1060. 

-_ Waqf—Mosque — Worshippers in the 


vicinity—Hfghls of. 

The worshiopers in the vicinity of a mosque 
have rights to it over and above those possessed 
by the Mahomedan public and have a more 
direct interest in its maintenance and in the pro¬ 
per administration of the properties endowed (or 
its benefit, [f'hatieriea and Huda, JJ.) AsiiRAF 
Ali V. Mahammad NuRojjama. 49 I C 366 : 

23 C. W N. 115. 

_ .Waqf—Mosque—Essentiats of. 

It is not necessary that a mosque should have 
a minaret Any place dedicated for prayer is 
a mosque. A mosq le dedicated to God cannot 
be appropriated by any particular sect of Sunma. 
It is not neceSsarv that a mosque should be a 
dedication with reservation, that it should be used 
only by persons holding particular views of the 
ritual. Every Mahomedan had a right to enter 
mosque and perform his prayers according to his 
conscience. If a mosque is reserved for ihe use 
of a particular sect the dedication is valid But 
the reservation is not. (Abdur Raoof,J.\ MaULA 

BaKHSH V. AMIRUDDIN. 67 I c. 1000 : 

1 Lah. 317. 


_ Waqt - Mosqnt—Matiaiie ment-Rtt M of 

-Descenda^s of f0»»dcr~-At>po,ntm^nt 

as Kazi—Effect of. j j k„ thp 

Where a mospue Id.a ««e --nded by the 

common ancestors of P . ever 

continued in the Possession of t eir ^ 

cince the appointment of the deft, as Kazi oy uc 

S.HIB, 15 1- S 439. 

_ Waqf-Mosqtu—Suit for possession by 

worshippers for recovery of property. 

A sui* by worshippers for possession of mosque 
oropertv is not maintainable. 16 M. 31 . m. 

95 33 A 660. F-'H- (S^dasiva Atyar and 
NOOR Moh.mm.u SA.B - 

_ Waqf—Mosque—Nature of—Proprietary 

rights—Exclusion from worship. 

The conception of a xvaqf according to the 
SunnrSchools'of -he Mahomedan Law coTO 
ing the followers of both Abo Hanifa and Imam 
Shafie, involves the extinguishment of »>' P" 

orietary rights of men in the dedicated property 
which’^from the time ol dedication vests in 
God No Mahomedan wishing to say his prayers, 
can be excluded from the tiissque by the manag¬ 
ers thereof except for misbehaviour lAMi.r 
Rahim and AyUng, JJ.) KPyAYAN v. MammaN- 
NA RowthaN. 18 I. c. 195 : 35 Mad, 681. 

_ Waqf — Mosque—Right to worship - 

Offer prayers and recite Koran. 

Every Mahomedan worshipper has the right 
to offer prayers and lo recite the Koran as pjut ot 
h«s light of worship. No worshipper can how¬ 
ever clattn to use the mosque a« ol right for the 

purpose of receiving or distributing sweetmeats. 
[Sundara Ai\ar and Sadastva Aiyar. JJ. J 
MUTHALA KAKDI V. PALLI VbETIL A^ 

17 1. c. 386 : (1912) M. W. N. 1069. 


__ Waqf— Mosque—Right of every Mafio- 

tnedan to enter and pray. 

Every mosque is dedicated to the worship of 
God and is open to any Mahomedan to what¬ 
ever scci he may belong, who chooses to pray 
in it. But members of any and every sect of 
Maho»"cdans are not entiiled to prav in every 
mosque as a separate congregation, with an Imam 
elected by themselves. If persons deliberately 
come late lo prayers, they cann >t claim to have a 
second service tor ihemselves. [ C/inmier, C. J. 
and Roe, J.) Khahal Ahmad v . Israfil. 

2 Pat. L. J 108 : I Pat L. W. 384 : 

1917 Pat. 73. 

■Waqf—Mutwalll. 

- Wuqf—Mutwalti dc facto—Righf to 

collect money due. 

. A de facto mutwalU is entitled to collect money 
due to the trust, provided he agrees to credit 
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the same and duly acciant therefor to the legal 
owners [Walsh and Kanhaiya Lall, JJ.] 
Sheikh Muizuddin v. Mohammad Ikhlaq, 

21 A L. J. 516 : L. R. 4 a! 503 

1924 A, 59 

'Waqf — Mutwalli, appointment of. 

Bv the rules of Mahomedan Lasv if no rules ot 
successio'* to tae towliat are made by the creator 
of the endowment the right of appointing a mut- 
walli vests h'-stin the founder, after his death in 
the execuior and in case of failure of the above 
two, in the Q »zi or the officer of the Civil Court. 
{Gokul Prasad. J.) Raza Ali v. Moazz\m Ali. 

1923 All. 12 

'—Waqf — Mutwalli—Powers of leasing — 
Ejectment of tenant — Notice. 

The rule of Maho nedan Law is that with re¬ 
gard to house property a Mutwalli should not io 
general be authorised to make a lease of sudi pro¬ 
perty for a period longer than one year but tuere 
is this qualihcaMon attached to it, naraelv, thal in 
all cases ine Qazi might empower the mutwalli to 
grant leases for longer periods if h^ thought that 
such a grant was for the benefit of the trust estate; 
coQsequentlv a lease of a shop by the trustees o' 
the Islamia College for five years is valid and 
entitles tbe lessee to eject a previous tenant whose 
lease has expired. [Lindsay and Kanhaiya LaL 
JJ.) Baij >Jath V Mahome • Ismail. 

44 A. 677 : 20 A. L J. 697 : L. R 3 A 418 : 

1922 All. 417 


Waqf — Mutwalli-'Successton—Rules as to. 

In e«'ery case the succession to the office oi 
Mutwalli is determined by the terms of the trust, 
which must be referred to, to discover the rules 
relating thereto. Where a de facto Mutwalh com¬ 
plains of some infringement of the rules of a 

mosque, the person guilty of the breach, cannot 

to pro if to establish his title to 
He must prove that the Mutwalli has 
no title. [Stuarty ],) Banarsi v. Altaf Hussain. 

63 I. C. 171. 

T*ru Mutwalli—Delivery of possession. 

whejQ the waqfis himseU mutwalli there is 
no need of formal transfer of pos«!essioQ; other¬ 
wise a is complete, when a) there is an 
intention to create one, (2) when it is declared. 
(3) when ^ mutwaHi is appointed and "4i when 
possession is transferred t i him. (M'iars.C.J. 
and Knox, J ) Mvhomed Abdul Jalil Khan z;* 
Mahomed Ubc:dullah Khan 

19 A L. J 227 : 621. C. 735 : 43 All. 416. 


MAHOMEDAN LAW—Waqf—Mutwalli, 

genyation. Held, that there was nothing in the 
deed by which any preference was to ‘be given 
among such descendants nor was any limit placed 
on the number of mutwallis from among them. 
[Rafique and Lindsay, JJ.) Ali Muqtadi Khan 
V. Abdul Hamid Khan* 41 412 * 

49 I. c. 878 : 17 A. L. J. 620.’ 

Waqf—Mutwalli—Uncertain and fluct- 
uating body of persons-Person appointed by 
such body — Valid appointment. 

Mahomedan made a waqf and provided that 
after the death of himself and bis wife, the pious 
residents of the town should 1 jok after the waqf. 
After his wife s death, the piff, alleging to have 
been elected as a mutwalli by them brought a de¬ 
claratory suit. Held^ that the suit was not main- 
lainaole as the plff. had not been validly appointed 
the persons who appointed him being an undefin- 
ed* uocer'ain and fluctuating body about whom it 
cannot be said that they had the qualifications 
required of them by tbe waqf. {Walsh and Sun- 
ae^/u/, y/.^MuHA.MAD shafi v. Dost Muhammed 

36 I. C. 204 ; 14 A. L. J. 895. 

~~~‘^aqf Mutwalli — Waqf, if can be. 

A waqf '-an appoint himself b mutwalli of the 
waqf property. ( Banerjee and Tudball, JJ ) Rus¬ 
tam Ali Khan v. Mushtaq Husain. 

36 I. C, 718 : 14 A. L. J. 664. 

Waqf Mutwalli—Approfriator constitu¬ 
ting himself first MuiwzWi—Retention and dis¬ 
regard of trust deed by settlors—Effect. 

A Waqf unde*- which the appropriator emstitu- 
les himself the first Mutwalli is valid. 15 A 321 
diss. 22 C. 619 P.C.; 23 A. 233 P.C. Foil. The re- 
tentioo and disregard of the trust deed by the 
settlors cannot defeat the claims of the beneficia¬ 
ries under it [Scott, C. J. and Batchelor. J,\ 
Abdul Rajak v. Bai Jem Babai. 

14 I c. 988 ; 14 Bom. L. R. 295. 


- •Waqf-Mutwalli—Delegation of functions. 

Where the mutwalli of waqf prope'-ly ap¬ 
points another mutwalli, his responsibility 
remains ummoaired unless such appuntment 
or transfer of ^hs trust is confirmed by authority. 
Being so responsible he is entitled to restrain his 
co-trustee from alienating or wasting any part ot 
the waqf pr")perty. [Banerjee and Piggott, JJ.) 
Ali Hussain v. Mohamed Hussain, 

52 1. C. 628. 


- Waqf—Mutwalli —Lease of Property- 

Permission—In whom power lies. 

The kaze under Mahomedan Law had the power 
of granting permission to a mutwalli to grant 
leases of wakf property ; now an application for 
permission m-ist be made to the District Court in 
the mofussil and to the High Court in the Presi¬ 
dency towns. It is ait necessary to file a suit for 
that purpose. [M'yokerjee and Panton, JJ.) 
Habibar Rahaman V. Saidannessa Bibi. 

38 C. L. J. 365 : 1924 Cal. 473. 


Waqf — Mutwalli — Succession to office. 


A Mahomedan created a waqf of certain pro¬ 
perties by registered deed aopoioting his nephews 
iLutwallis after his death from generation to 

C D— VOL. IV 16 


r,. . . Mutwalli — A ppointment by 

District ju ige—Selection and nomination. 

Where a deed of waqf provided that on a 

vacancy occurring in the office ol Mutwalli, it 

Should be filled bv a pious Mahomedan. ap- 
poi ited by a comoetent Court on the nomination 
of five^ respectable and pious Mahomedans of 

^nd five respectable and pious 
Mahomedans nominated one candidate and five 
other respectable and pious Mahome'^ans 
nominated another candidate, whereupon the 
District Judge held that both th«»se candidates 
were duly qualified as pious Mahomedans to 
hold the office, and after fully considering their 
respective claims, he appointed one of them as 
Mutwalli, Held, that the appointment was valid 
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and proner. {Sandcrsc, C. J. 

MOHIUDDIN CHOWDHURV V. AMlN«t)D'N 

DHURY. 

_ Waqf—Mutwalli—Powers of leasing. 

A muiwalli should not lease waqf property, il it 
be for a term more loan three years 

and It non-agricultural. for a term exceeding 

year unless he is expressly authorised by deed 
r»aql to do so, or where he has no antho . y 

unless he has obtained the leave 

do so. [Mookerjfe and Cuming, 77.) GaJENDRA 

Nath Dey v. Moulvi Asaraf Hossain^ 

27 C. W. N. 159 : 36 C. L. J, 48 : 1923 Cal. 130. 

__ Waqf— Mutwallis — Suit and decree 

against one-Not binding on waqf or other mut- 

“a suit lor rent and a decree therem against 
one of two mutwallis of a waqf is not b nding 
on the other mutwalli or on the waqf m the 
absence ol proof that the person 

the other mutwalli or the waqt “'J," 

sherista. (SuHraw^tdy and Cu>n,^ }J.) Abdul 
GANI V. Nabendra Kishure Koy. 65 I. 0. 69Z. 


Ua$e. 


-Waqf — Mutwalli— Powers to grant 

^rmiitwolli cannot grant a valid 
lease, unless the lessee can show that the lease 
came within the scope and spirit of the «“do'. 
ment. Per Richardson, J.—A pei manent lease 
granted by a mutwalli apart from ejepr^- 
auihority is void. (Sanderson. C. 7. and Rich 
arriiOH, 7.) Akshoy Kumar Saha v. 

Chandra Dutta. 

__ Waqf — Muiwalli — Minor female— 

Whether her husband a Mutwalli Receiver. 

Where the Mutwalli is a nainor female and 
application is made to a Dt. Judge to appoint a 
temporary Mutwalli, he must make proper 
arrangements and may appoint a Receiver and 
may grant lease of the property. The husband ot 
the minor cannot act as Mutwalli and a lease 
granted by him is void and not voidable. 
[Mookerii, A.C.J.and Fletcher, J.) Bepin 

Behari Saha v. Charuchandra Ghosh. 

60 I. C. 753. 

—Waqf — Mutwalli — Competency — 

Wotnatir w w 

A woman is not disqualified from noldiog the 

o£6ce of Mutwalli, provided she can perform 

religious duties attached to the office, either 

herself or by deputy. The burden of proving that 

ahe IS incompetent lies on the person desiring to 

exclude her. [Mookerji, C. 7, and Fletcher, 7 ) 

Kasim Hassan v. Hazra Begum, 

60 I. C. 165 : 32 C. L. J. 151. 

____ Waqf—Mutwalli—Appointment by Df. 

Judge—Limitation Act {IX of 1908), Art. 134. 

A District Judge, as a kazi, has the discretion 
to appoint a mutwalli. H after due publication of 
the call for nomination to the office, he appoints a 

mutwalli, he acts in his jurisdiction even if the 

person be a stranger to the family of ihe 
founder and not in the line of succession desig¬ 
nated by him. The mutwalli of a waqf estate is 

not ostensible owner of the estate but a mere 
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manager and in the ca.e ,^*0.vut 

endowment the^lega^^owners^^p^ name. A 

being or 1 who assumes to deal with 

“Te'^rh^: tra:sfef:e be’^rctected eve^n if: 

pose. 1 he iiansicjcc w xh^ vire in the trans- 
H.. tak«*s without notice, ine vice 

rere'ettitie where be -.e-itbout ^notme of the 

'^RUhatdson and Shams,d Huda, 

'das Kae. Abdur^^him C^V.‘k'‘l 90 : 

_ Waqf-Malwalli-Uasc of 

prottrly- Application to Dt. Judge— C. P. Code, 

^'The sanction given by the Dt. Judge on an 
3nDlication bv the mutwalli may be sufficient 

’aSthorUy ?or me mutwalli for letting out be 
Waqf property for more than three • ‘‘Jf 

noi Lcessarv to bring a suit S. 92 , C P., 

C., for obtaining such sanction. tChattetjec ana 
Panton. JJ.) FakiRONNEssa Begum v. The Dt. 
lUDOE OF 24 PEKGUNNAHS. « tw m Qfta 

^ 47 Cal 692 : 66 I. C. 475 : 34 C. W N. 38&, 


oL 


_ nWaqf—Mutwalli — Power of D»s/r»cf 

'''‘Afthougha‘’Dt Judge has the powers of a Kari 
under the MatiomeHan Law to deal wi'h an ap 

plication for appointment of a of the 

r^eleg^te the petitioner to a suU under S. 92 ol the 
r P Code 37 CaS. 870 , 43 Cal. 467 and 43 Cal. 

1085*ief (Richardson ^ ^c”799* 

KhATUN V. ABDUL JALIL MEAH. 49^. C. 7^99. 

-Waqf-Mulwalli-Mortgage of the rights 

An alienation of a religious office of «r 

Mutwalli ia opposed n^.t only to 
religion but also to public policy, 

Huda, JJ.) Munshi SahEd Buksh v. Gu' am 
Nabi Khandkar. 47 I. C. 117 22 C. W. N. 996 t 

_ Waqf—Mutwalli— Successor— Appoint¬ 
ment by will. ^ _ ... 

The appointment of a Mutwalli by aJauhajT 

nama will by one holding the office of Mutwallt 
at a time when he is of sound disposing slate 
of mind is valid provided the Mutwalli h^s a 
right to appoint his successor io office. iRicAara- 
5t>« and WalmsteyJJ.) Sultan Ahmed v. Abdul 
GaNI. I. C. 581. 

_ Waqf—Muiwalli—Powers of—Perma¬ 
nent lease—Consideration—Refund. 

A mokurart maurasi lease of waqf property by 
a mutwalli is void if there is no urgent neces¬ 
sity lor granting it but the lessee is entitled 
to a refund of the amount of Salami paid 
by him which would be a charge upon the waqf 
property but he has no personal claim against the 
mntawalli. 6 W. R. P C. 3. (Watmsley and 
Greaves, JJ ) BadLAL Mirza v. Tinkori Kolay. 

411. 0. 786 : 26 0. L J. 263. 

Waqf— MutawalH—Incapacity— Mean¬ 


ing ot. 
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a provided that on the executant 

Lwl f '■ incapable the person in' 

hose favour t^ deed was executed should be 
the mutwaUi. The executant absconded for 
fear of arrest b, Police. Held, that the executan 
was not so incapable as to give room tor his 

orn'iv^^' incapacity of a trustee is mental 

arrest^*'?s and absconding lor tear of 

Tewbou d Pl l r “'‘ iPMcher and 

Abdul JABBAR 
• 36 1. C. 919, 

Powers of leasing— 

aTnl Z'h, “f actum valet, doctnne of, if 

applicable to lease of Waqf property 

all Mutwalli doing 

all that IS necessary to give a good title even o 

a person who with full knowledge enters into a 

" -n.r house property 
Z sanction of a Kazi is Decenary 

to validate a lease of Waqf house property for 

more than a year. Semite When such aleLe 
has been made improperly and many years aiter- 

mal'^he h ',V‘°Pag“ed beiore a Court, the lease 
may be held valid on the doctrine ot factum valet 

“s1u“rbthtrrr'P‘"“'"‘ court ShouTd nm 

disturb the arrangement m the ..rdinary course of 
management of an estate for the benefit ot the 

yy.) Golam Muhammad p.Akhoy Kumar 

^ ^ S3 1.C. 20a. 
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wla';‘^‘'ThT^ ^ '"onager and not a mut- 

tial ^or the rai-dhrof 

manager who collects subscrip^hoT^nd “delrayt 
expenses IS not necessarily the muiwalli oi 

mosque. lUoltnwood and Chapman yyiKAMYAN 
Mistri 11. Zahur Hossain . ^ ’ 18 I ^ 241 

for rf,sm,«uf “ °f~ Gr-aand 

Where the Mutwalli was blind anrl th.; 

currm'""’^ swallowed up by the' 

current expenses, Held, thai failure lo Leo ac! 

wail ‘1 dismissal ot a^t- 

fht li h public mosque was used by both 

theHanante, and Kaja-Yadins bui was apom- 

facriuai^^h*'^ cj.nmu,„t>r the 

tact toat ihe nmtwaiJi had become a Hanahir. 

tflr«tMutwa.hsdnp" 

16 i. V. 9. 


IVagf Mutwalli—Powers of leasing. 


ivUHout To] 

Mahomedan 
applied to matters concerning 

not ^ SuDordinaie Jacige 

funecions in ^ ^‘^tf^orised by Govt, to exercise 

Xae mundl^n ^ descendant 

ooerati >n ^ waqf does not oecome by 

the last MutwZi on the death of 

sor ■ but h#* without appoiniing a succes 

and'h. rn h a preferential i^laiai to the oXe 

rotevtr?„a'’;sre^iede",^rm‘‘-^j: 

The guadi Mon*^ was 

autnority m respect ot waafs exercise 

authority in the siatc by whom the 
appoMled nf.ed not be a Mahnm^sJi ^ u 

pect of the waqfs coming under S Q^il/oVtlf 
C. P. Code, the Ut. Judge ma/hP i 

have been authorised to oischargo the ui^rh 
Ot^quaa^. 13 B. 555 ; 13 W ^R. 2i%' B 
{Mookerji and Richardson, JJ.) AFiMANNesfA aiB^ 

V. Abdul bOBAN. 43 c. 467 : 23 c L. J. 677 . 

32 I. C. 21 : 20 C. W, N, Hs] 

-- Waqf-Mutwalli—Appointment of. 

A manager of the mosque is not necessarily the 
mutwalli thereof. The waqf in the first place 
has the power of appointment to the office oi 
mutwalli ; on his death it lies with his executors 
and lailing them it rests solely with the Kazt or 
under the present system with the District Judge 

canT.rai'* congregation of a mass 

can validly appoint a mutwalli. Semble : Where 

W waqf is in favour of an ascertainable body the 


According to Mahomedan Law. the trustee of 
ag ic'uUuraf la^fo' 

S W ^ exceeding one year 

JJ ) Zafak Ali V. Kishen Chand. 

bl k. C. 79o ; 99 P. B. I 919 . 
1 Powers ot—Perfnn. 

nent encumbrance not binding. ^ t^^rma 

A Mutwalli has no right to create a permanent 
encumbrance on the waqf property. The aiieua- 
Uon IS not binding on tne successor. Where a 
document exeemed b> the Mutwalli oi a-rms 

ulTeJ'bJ'foerr' ^ CAarAftu;, had been 

person and the word Alaiauam 

nf document. HeU 

(ft that Since the words following ihp u.nrdc* 

related to the duties of®the grautcl 
and not to the privileges this could noi he^ taken 
as iiitended to create a permanent and for all time 
irrevocable alienation of rights in waqVpropertv 

bent i. family for ever and that the charkban could 
be dismissed like another servant oi the luosn.je 

^a/aTau" a-ri' 

^AFAR Ali. 32 I. C. d58 : 36 A*. W. B. 1916’ 

# 

empiZ:. ~ »/- Pre- 

Hussain Bakhsh 62 P. W. B. 1914 : 

14? P. L, B. 19i4 : 24 X C. luO : 

59 P. B. 1914. 


Waqf — Mutwalli — Minor. 


^ ^ f J f a minor cannot be 

of a mosque. tAyting and 

Mihhasan Ali. 40 Mad. 841 : 33 M. E. } S48 ; 

(1917) M, «r. N 389 : 38 1. C. 526 : 

5 L. W. 4198 
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MAHOMEDAN LAW— Waqf -Matwalh. 

_ -Waqf-Mutu,ani-lcases-Powersot 

A Muiwalli of a waqf has in 'he 

special prohibition in the deed of endowment.^lh^ 

right to lease Ihe waqf property ^ ^ oertod 
with the consent of the km, ior a 
A lease for a period greater than 3 years d 

able and not void. The titotwall. may sue tosel 
as'de such leasa. (Srinivasa Iyengar. J.> 

MUDALIZ^ UUKVASALU . o TWT W N 216 

4 L. W. 74 : 34 I. C. 570 : 11916) 2 M. W. N- 276 . 

_ ^iVaqf— MutwaUi— Powers of—Aliena- 

(ion of property~S,„l to set as, de-Power of 

There is no power in the to a 

que to effect a partition of the behyof .yg to » 
mjsque. Where there is an alienation ot the 

Waqf pro >erty anybody interested 
minutrat.on may question it. '^ough he i^oot the 

Muiwalli Sind QOt entitled to be 
^ 0^01 the property. The texts oi Mahomedan 
Law ordinarily contenaplate only one A/k^^ 

but when two are more persons 
a waqf the>r position would be c vtrus 

tees. A * partition" between them 
their legal poss^'ssion or joint responsibility- 

there is a vacancy in the office of 
Court can designate a person who, in ^^^ordan e 
with the terms of the dedication, is entitled o ad 
as Muiwalli or if there is no waqfnamah it can 
appoint somebody as MutwalU. The Court can 
also remove a mutwalli 

S. 92, C. P. C. {Oldfield a*^d Tyahft. JJ.) MUHAM 

mad GhoUse V- Moideen Siddikh .. 

29 1. C. 849 : 18 M. L. T, 48. 


___ Waqf — Mutwalli— Removal of—Issue 

of inamnUe deeds in the name of Muiwalli 
Mutwalli subfect to waqf and liable to remo¬ 
val by him-Mosque—Object of-^Suooession — 
Principle of-Kazi—Office involving performance 
of religious duties -Maioniv of holder. 

Certain villages granted by the Mahomedan 
rulers as mam tor carrying rehgious worship in a 
mosque, were resumed by the British Govt, and 
given back to the grantors. The inam title-deeds 
were issued in the name of the Mutwalli for the 
time being to be nominated by the grantors. 
Held, Miat the intention was to make a grant oi 
the villages an ioam to the original waqf or 
founder of the endowment and not to that Mut- 
walli himself personally. Where the Mutwalli 
ot a mosque has according to precedent, to be 
rec ignised and appointed at each succession by 
the waqf, the former cannot claim a hfcreditarv 
right in such office Nor can a bequest of the 
Muiwallishio by the predecessor-in-office in 
favour of his son. be of any effect. A Mutwalli 
of a mosque is subject to the control of the waqf 
and is rcmoveable by hun for proper reasons. 
Defiance of the authority of the waqf and fadure 

to submit accounts on being required to do are 
sufficient r'^asons for dismissing a Mutwalli. Pe 
Sadasiva Aiyar, /.-All mosques should be treat¬ 
ed being intended for the use of the Mussalman 
public without distinction. 7 A. 4bl. Ref. The 
Setormination of the que-ttion of succession to an 
office in a mosque depends not on the 
law of property but noon the rules vvhich the 
founder^of the endowment has established or in 


mahomedan LAW-Waqf-Mntwalli. 

,He absence -fe on cus.nm._^Un^^^^ {{je 

Mahomedan Law the po 

'oT > V'’'ronLe^'’such°‘ aTowef 

r|gi„us or ;spfrdoa. the^ hofder^o, Jh^ 

(.ffice need j; ) Mahomed 

Act A^yar and Napier, jj ; 

KAniR I*. Ghulam Mahomed au. ^ ^ 

_ Waqf-Mulwall,-Right of s,,ccession to 

office— Hereditary right, twain as 

A female claiming office of mutwalli as 

her hereditary right on the ground 
have been three successive mutwallis frorn ine 
Umilv must adduce evidence to prove that the 

(1914) M. W. N. 78 : 21 1. 9-964 : 

26 M. L. J 116. 

_ Waqf—Muiwalli— Minority no bar to 

*^A^rffinor"^Jho has attained puberty and has 
understanding can be validity appo'U^led a mut- 
walli of a wakf property under ^ah 'inedan 

Law and one who has .'’'%h“und« 

year is presumed to have attained both under 

Mahomedan Law and S. 14, Evidence A . 

{Halifax, A. J. C.) Hanskuarbai ^ IM*M Au. 

69 I C. 717 t 17 N-I*. H l»o. 


_ Waqf — Muiwalli — of 

a” waqf nama apoointing the dedicator a mut- 
walli also providing thai the mutwalh 

would be his successor, canno i be '^val-d for 
want of the word mutwalli in it. '^qo'! 

Mahomed Hamid r?. Sitaram. ^ ' 

_ Waqf — MutwalU—Minority of office- 

Where the office of Mutxoalli devolves upon a 
minor by virtue of the provisions of the trust 
deed, in such a case ihe appointment will remain 
in abeyance u dil the majority is a'tained. [MtU 
ler,C.J.atid Kulwant Saltay, J) BlBl KaniZ 
ZoHRA V, Waived Muztaba Husain 

2 P. 819 : (1923) Pat. 241 : 4 P. L. T. 613 : 

1923 P. 576. 

_ Wakf — Muiwalli—Alienation—Suit to 

set aside — Estoppel. 

The Courts have paid more regard to the pro¬ 
tection ol the trust than to the pioteciion oi the 
alienee and ills n.iw settled that even if the 
grantor ha> himself been implicated in tbe abuse 
of the trust the Courts ™ill interfere at his inst¬ 
ance to prevent a repetition of the abuse though 
his previous conduct might be a reason for ex¬ 
cluding him from the administration of the trust 
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property. 

Mahomed 

Ghosh. 


{Mullick and Ross, JJ.) Maulavi 
Fahimul Hug v Jagat Ballav 

2 P. 391 : 4 P. L. X. 675 : 

1923 P. 475. 


- WaqfMutwalliPower to appoint 

successor. 

kMutwalli,'Who is not the founder of waqf, 
has no power to appoint a successor or to draw 
up a scht'me of succession whatever his powers 
may be while in his death illness. (Adami and 
Bucknilly JJ.) Azizunnissa V, Ghowsan Kesab. 

63 I. C. 136- 

~^Waqf~Muiwalli—Remuneration. 

As regards the remuneration of a Mutwalli 
the Court should see whether the Waqf deed 
enables the Mutwalli, without committing breach 
of trust, to take anything he likes out of the en¬ 
dowed property. If it does, e. g., where the deed 
proTides 6rst for his remuneration at whatever 
rate he pleases and then for the object of endow¬ 
ment, the transaction is void. A case on similar 
facts. (Das and Ross, JJ.) Ismail Ali Khaw v. 
Hamidi Begam 6 P. L. J. 218 • 

62 I. C. 455 : 2 P. L. T. 658. 


Waqf—Objects of. 

^- -yWaqf—Objects of—Provisions) contained 

tn waqfnama—Validity. 

Where the provision intended to beneht the 
family of the settlor was not the preponderating 
feature of the settlement, nor was the provision 
made for the prepetuation of religious ceremonies 
and charitable gifts by any means illusory or un¬ 
substantial but were equally undoubtedly, the two 
provision*;—that for the upkeep of the mosque 
and celebration of worship there on the one hand 
and that for the benefit of the settlor’s family on 
the oiher—are, as a matter of drafting separate 
and severable dispositions, there is a valid crea¬ 
tion of a waqf. If the effect of the deed is to give 
the property in substance to charitable uses, it is 
valid waqf, but not if the effect is to give the pro¬ 
perty m substance to the testat(,r's family. When 
once It JS declared that a particular property is 

waqf or any such expression is used as implies 

waqf the right of the waqf is extinguished and 
the ownership is transferred to the Almighty 
Neither the sdjjadanashin nor the mutwalli has 
any right in the property belonging to the waqf • 
the property is not vested in him, and he is not 
trustee in the technical sense. The waqfnama 
does not transfer the property to trustee. Such 
property as is held in waqf is inalienable, except 
for the purposes of the waqf. Where an attempt 
is made to grant a mortgage for purposes foreign 
to the necessary purposes of the waqf, which is 
therefore as such unsustainable, the whole moil- 
gage fails. It cannot, for purposes of enforce¬ 
ment, be severed into two distinct charges one de¬ 
clared for pious uses on one part of the property, 
and another separate charge declared on another 
part for the use of the mortgagor only. The pro¬ 
perty itself is not to be regarded as severable and 
chargeable according to the measure of the in 
terest, which the settlor’s family may have in the 


MAHOMEDAK IAW-Waqf-Objects of. 

rents and proBts of the whole. (Lord Sumnrr > 
Haji Abdur Rahim v. Narayan Das Aurora 
, 50 Cal. 329 : 32 M L T IP C) 

17 L.W. 509 ; 25 Bom. I. K. 670 : 38 C L. J. 242 
(1923; M. W. N. 441 : 28 C. W. N 121 

50 I. A. 84 : 44 M. L. J. 624 . 
1923 P. c. 44 (2) iP. c.) 


table turZ^el. ‘>f-Ded,caHo» for chari- 

A dedication by the owner of landed properly 
of a portion thereof for the purposes of chari 7 
including irainlenance of his relatives and des- 

salvation of his soul, constitutes a valid waaf 

Law. ^Rafig and Stuart, 
Rirt Khan v. Anjuman-un njssa 

69 I. C. 836 : 20 A. L. J. 924 

——-Waqf—Objecis of—Void. 

Where a will created a waqf and gave the com- 

iSp th^ m ail sorts of powers regard¬ 

ing the management of the said properties but no 

power to divert the use of the property from the 

lA i vagueness. (Rafique and Piggott, 

J J) Jai Narayan v» Bankey Lal, 

58 1. C. 566 : 17 A. L. J. 957. 

—- M aqf~Object of — Secular — Religious 

difference—Dislinction. aeiigious 

d hiflerence between an express de¬ 

dication limned to special uses for secular pur- 
poses and one similaily limited for religious pur- 

RAF^lnrii^"^*^'’ FakuRUDDINsi. MahaMMAD 
kafique. 33 


- Waqf—Objects of—Distribution of food 

object i^iebz-Validicharitabte 

The distribution of food to the poor and the 
like on the occasion of urs andf ateha is a valid 
religious charitable object. ^Chamter and figgott 
JJ.) Abdur Rafey Khan v. Banni Begam ^ 

15 1. C. 36. 


Effect Object of—jmtproper objects— 

of of property in the name 

of S. the waqf valid in respect 

of so much of the property as,has been dedicated 

expressly forspecihc objects which are not pro- 

J^.-There should be substan¬ 
tial dedication to religious charitable uses at 
somq time or other. Per j (Qaneriee 

valid obilcts lighting a mosque are 

Indthe sallrv o ceremonies 

n^f r ^ U readers of the quran 

Triee J > {Stanley, C. J. and Ban- 

Khak'^** Hussain Khan 2 ;. Abdul Hadi 

' SSAII. 400: 9 1. c. 763: 

8 A. L J. 162. 
0/-Feusf5 at Mecca. 

feast at 

Mecca and for giving " Gadr.least at Reman- 
pura in Surat » is a valid Waqf. as the bequest 
IS to celebrate the appointment of Ali as successor 
Of the prophet. All works of religion, chaitiy or 
public ulility, not condemned by Mahomedan 
Keligion, are proper objects of Waqf. Whether 
a bequest for Fateha dinner for the testator and. 
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MAHOMEDiN LAW-Waqf-Objecti of. 

his wife is a valid Waqf \s doubtful. 18 M. 201; 
31 ri36 6 Bom. L. R 1058. Ref. {Beaman and 
Haywarn] JJ.) AbdUl KadER o Bai Sa^abu 

36 Bom. Ill : 12 I- C. 702 : 13 Bom. L. R 1026. 

_ Waaf—Objects of-Charitable and reli¬ 
gious purposes-Non-specifuaiion of 

in which income is to be appropriated for several 

^^ira^knad provides for the raaiutoaoce of a 
mosque and for kbairat feeding of traveller^, etc., 
and the public offer of prayers at the mosque the 
tru^t IS a religious, charitable and public trust. A 

waqf not specifying the proportion 
to be appropriated for the several objects is not 
invalid. liV. R Chatterjea and Htchardson. JJ.) 
Rahman i;. FaizUk Rahman Chowdhury.^ 

Waqf—Obiects of--Moharrum—Employ- 


CIVIL DIGEST, 1911—1923. 


ment of trusiees-Gift through trustees—English 

^A*Mahomedan dedicated immoveable property 
to the service of Imam Hossein and for religious 
purpose, and conveyed ihe same to his 
dauenter and her brother and their heirs, to 
have and to hold’* on trust, that they shall apply 
the surplus of rents and prohts. afier some expen¬ 
ses of repair and other incidental charges, to 
the dne and proper observance of the annual 
Mahomedan lestival of the Wo/iarrum. with a 
condition that the property should not be sold or 
mortgaged. Held, that the dedication amounted 
lo a valid IVa?/ and that the en ployment ol 
trustees for the purposes of carrying it into effect 
did not III any way prejudice the dedication. 15 
C 329 Kef ; 15 B. L. R. 167. [Jenkins, o. /. and 
Woodroffe, J) Ram Charan Law ^ 
dee Fatma Begum. 42 Cal. 033 . 

19 C. W. N. 1061 : 3o I. C. 086. 

[Affirming 27 I. 0* 442 : 10 C, W. N. 83 3 


mahomedan LAW-Waqf-SaijadanaBhln. 

the distribution of food to the poor. {Abdnt Rahtm 
and Seshagiri Aivar. JJ ) SUJJADA Mahomed p. 

Peer jada Khaja Syed Shah Habi. 

63 I. C. 677 : (lOtO) M. W. N. 662. 

_ Waqf—Objects of-Change of object. 

If a piece of land is dedicated to one purpose it 

cannot, contrary to the terms of the 

except m cases which fall under the cypres dex¬ 
trine tor its eauivalent in Mahomedan law) be 
utilised for any other purpose. and 

Tyabji, JJ.) Gramani Adam Sahi^b 
Abdulla Sahib. »» 

_ Waqf—Objects of-Private mosque. 

Where a Mahomedan testator transferred pro¬ 
perty in full proprietary rights to a legatee and his 

representaiivtt in perpetuity with a dirccticn to 
continue a certain religious celebration in con¬ 
nection therewith, held» there was no dedication 
to a waqf so as to render the property mahenabie. 
The mere construction of a mosque in a priv^e 
bouse for the worship of the members of the 
family is not a waqf. (Kanhatya Lai and Daniels, 
A J Cs ) Kaniz Mehdi BtGAM V. Rasvl Beg. 

48 I. C. 39 ; 6 0. I. ). 661. 


_ Waqf -Objects oj—Charitable purpose— 

Teaching of girls, preaching of sermons. 

The question whether a property has been 
dedicated to public, religijus or charitable uses is 
a question oi fact to be decided according to the 
feeling and sentiments of the religious commu¬ 
nity to which the parties belong and not in accor¬ 
dance with the principles laid down in English 
authorities. The teaching of girls, the preaching 
of sermons and the occasional entertainment of 
holy men are a valid charitable object {RatUgan 

1 1 Sant Das v. Ram Bai. 

38 P. R. 1913 : 264 P. L R. 1918 ; 

20 I. C. 295 : 184 P. W. R. 1913. 

_ Waqf—Objects of—Validity. 

Where it is found that the suit building was 
used as a Dharamsalah, that all persons had a 
rieht to perform pujah in it and that the Baradrt 
used it on marriage occasions and for meeting, 
Held that the property was waqf and no question 
of imperfect trust arose. (Rattigun and Chcv%s, 
ij \ Ram Das v. Daulat Ram. 

114 P. W. R. 1918 : 18 I. C. 807 :225 P. L. E.1918. 

_ of—Urs and Fatehai. 

The performance ot Urs and Fatehas is invalid 
according to Mahomedan law if these rites involve 


_ Waqf— Objects of—Profits of land only. 

There is no valid waqf of ihe profits only apart 
from the land. {Siuarl and Kanhaya Lai, A.J.C.) 
QuASSiM An Khan v. Ahmad Shah. 

32 1. C. 616 :2 0. L. J. 768. 

_ Waqf— Objects of — Pm6/;c purpose — 

Hujra—Upkeep of. 

The upkeep of a hujra may to a certain extent 
benefit the public, but it is an obivious straining 
of the language to call a Am/ ra an institution 
which advances religion commerce, health or 
salety, or is otherwise beneficial to maokind. A 
hujra is a private guest-house in which a leading 
man entertains his guests. The extern to which 
he throws it open to all and sundry depends 
entirely on hU personal idiosyncrasies. It is not 
a public Institution in any sense of the word, 

iPipon, J. C.) YUsaf Khan v . Misalkhan. 

' 73 I. C. 09. 


Waqf—Offerings. 

Waqf — Offerings—To whom belongs. 


The offerings made at a Mausoleum of a religi¬ 
ous Mahomedan. the founder of a new sect, to his 
memory and not to the sect of the deceased, be¬ 
longed to his heirs and not to his followers. 
\Siuatl and Kanhatya Lai, A.J,Cs.) SHARFUDDIN 
V. MaQBULUNnisa. 40 I. C. lOl : 4 0. Ii. J. 174. 

Waqf—Sajjadanashin. 

- Waqf — Sajjadanashin — Appointment. 

The office of a sajjadanashin implies the exis¬ 
tence of a religious institution the holder of the 
office being the person in charge of the spiritual 
afiairs of the institution. He is the curator of 
the Dargah and is supposed to continue the 
spiritual line. (AfnrfimaM, J.) Ali MVHauuad 
Khan v. Ali Akbar Khan. 1924 Lah. 882. 

- Waqf—Sajjadanasinn—Tomb of Maho¬ 
medan saint. 

The burden of proving a valid dedication tp 
public religious uses of certain property is on 
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MAHOMEDAN LAW-Waqf-Sajjadanaahin. 

A dedication could not be 

held at the tomb o i his death anniversary. There 

cannot be a Sa^/atiawas^fn in the absence of a 
waqf and If a person is so called without any 

r ^ ® courtesy title! 

4 Lah. 133 ; 1924 lah. 58. 

- Waqf—Sajjadanashin— Probertv held 

by owner of Mahomedan shrine— Inheritance. 

A Mahoraeda.i who made his living by tiri 
Mu^tdi owned the tonb of his ancestor 
and executed a will m favour of his wfe 
of his whole property. He also appointed 

and'^f“n^n- his death 

fion o ,he‘" for the continua¬ 

du jes and receiving the offerings lonncc ed 

"ever ? "“I""'- ■ « was 

never Sa,jadanash,n in the usual acceo- 

tance of the term that the property was never 

dedicated to the upkeep of the 'Shrine but w^s 

held by the testator in proprietary right and not 

as a keeper of the shrine. (Shah Din. C. J. and 

Le Rossignoll, J ] Zenat Bibi v. Emna 

®2 P; w, B, 1917 : u, pj ,'b . 

40 I. C. 240 ; 107 P. E. 1917 (P. 0.). 

~ Succession — 

t'rtmogentiure^Custom. 

primogeniture is contrary to Maho- 

tin? by the incumbent of his 

rule favour of any 

thit th? the circumstance 

sons*^ i/tl appointed were usually eldest 

« Hamid. ' 

S3 P a. 1817 : 38 I. C. 387 : U P. W. B. 1917. 

rrr Z^^^^f'^SaJjadanashin — Law atblica- 

bUto-Rzmoval hy Court~-Grounds for. 

A sajjadanashin can be removed by the Court 
for misconduct, and the ordinary Mahometan 

such modifi- 

catlous as may be required by the practice of the 
institution concerned or of similar ine.;T.,;- ® 

{Abdur Rahim and Seshagiri Aiyar JJ) Sujmda 
Saha Mahomed v. Peerjad Kajah. Ujjada 

63 I. C. 677 : (1919) M. w. N. 662. 
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iu'^trZV^^ lo~Private or 

It cannot be necessarily implied thatapranf 

Ih really intended for the benefit of 

the holder of the Ofifice or the head of the instifu- 
tion. The character of a takia must depend upon 
the nature of the grant in each case, and h w?uW 
be misleading to proceed upon the analogy of 
usage of oiher institutions. According to Mahome- 
dan Law the intentions of the donor govern en¬ 
tirely the application and destination of endowed 

J.) Dost Mahomed Khan v. Nazir Ah Sahib 

42 I C. 474 ; 6 L. W. 134* 


Waqf—Validity. 

cession i°r ferpetual suc- 

' WaZF-E%Z ‘''' 01 loord 

A deed purporting to create by gift a pernetual 

“nv"o7trd"^“’ '°r ‘he ayraudisSt“of 

me fa i.ily of the donors is invalid according to 
Mahomedan Law and is not validated by the use 
7„^V"rr hy the insertion Of a re^ 

SoLEHMAK^o/i '^‘^oount Cave.) Khajeh 

Bahadur *'• Sir Salimullah 

Bahadur 49 i ^ 

} r' r p p ioA* = 4 tl. P. L. E. 70 

27 r W li mi 1257 

87 C. W. N. Wi t 21 A. L J. 1 .. 37 c j. j jg 

43 M. L. J. 385 : 1922 P. C. 407 (P. C.) 


Waqf—Takia. 

0/—Garfd,„asAz« 

The Takia of Rasul Shahi fakiyars in Lahore 
IS a r-hgious institution and waqf property. The 
mere fact that a trespasser claims repeatedly 
describing himself as trustee does not alter his 
real profession. The person in possession of nro- 

perty belonging to a religious inititution cannot 
divest himself of his fiduciary position by merely 
asserting his title thereto. {Shadilal and Chevis 
JJ<) Abdul Kadir ». Hussain Bibi. 

44 I. C. 879 : H P. W. E. 1918. 


Waqf.. Validity—Substantial dedication. 

property to charit¬ 
able and religious purposes is in the absence of 

Taw MahomeL°n 

law Abdul Hafiz i.. Abdul 

Alim. 24 C. W. N. 494 : 28 M. L. T, 136 • 

12 L. W. 497 : 32 C. L. j. 447 ‘ 

69 I. C. 1 : ( 1920 ) M. W. N. 324 (P. C.) 

JVaijf Validity — Sabsicintinl aift te. 
charity —Benefit to donor's family—Effect of— 
Mussulman Waqf Validatind Act, VI of 

Incases not governed by Act VI nf loi^ 
where the effect of a deed is to eiv« ihi ^ 
in substance to charitable uses^ it 
waqf. It would be otherwise'whei^e \L effe'S'is 
fS ‘he donor’s 

determine whether any parbc’ular'case^^ 

ofIhe deed must b~" Mt^ tZ'T 

chi?iV«ied‘7und"td77e tt^t ‘^Thefe ‘t^e^ 

prSf^ort'J.r appeaT^S"*: Te 

the /ncomp hI, Charities up to 

these deed<i the endowed land and 

ncomf burden on that 

mer«?v ‘be family. Held, that 

th^famu *be income going to 

iif?*! ?h ^ ‘ba« that going to the cha¬ 

nties, the effeci of the deed was not to give the 
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properly in substance to the 
son ) KAMANADHAN CHEmAR V. ^ 

MaraRavak. 15 A. L J. 139: 

(1917) M.W N. 180: 39 1 C- 235: 2& G L. ^ 22 

21 M. L. T. 215: 21 C. W. N. 621: 1/f^ C ) 

19 Bom L. B. 401 : 44 1. A 21 (P C ) 

r Affirming on appeal 34 Mart. 

6 I. C. 1 : (19101 ^ 

_ Wciqf- Validity — Power of sale saved 

to donor. 

The reservation of a power to sell and transfer 
the properly during her hfe-time by the ded.ca or 
derr^atts from ihe nature of the gram. Such a 
condition inconsistent with a valid waqf which 
must be certain as to the property appropriated 
and at the same time uncondiuonal. and not sub- 
iect to an option. There might be a reservation 
of the annual profit of the donor for her life but 
a provision empowering the donor to sell and ap 
nropriaie the proceeds thereof for bis own or 
other’s benefit, would make the settlement in¬ 
valid. 6 B. 42; 16 A. L. ]. 841 Kef {Gokul 

and Kanhatya Lai, JJ ) 

„AR-bL-HASAN. 45 All. 20 


_ Waqf— Validity—IVaqf appotnling him¬ 
self MutwalU—Elfect. 

Where the owner of property has declared u 
to be Waqf and has appointed himself as mut- 
there is no need for any further formal 
transfer of possession, neither will the conduct of 
a subsequent Mutwalli accepting his appotnt- 
ment under the terms of the Waqfnamah inva¬ 
lidate the Waqf. {Mears, C- J., and 
ABDUL JALIL khan V. Ohed-ullah 43 A, 416: 

621. C. 726: 19 A. L. J 227. 

_ Waqf-Validity — Trust deed— 

Ownership in property not divested. 

Where a Mahomedan and his wife, Shias in 
pursuasion, purooited to create a waqf by meajis 

of a trust deed, but the deed did not divest he 

ownership of ibe executants from the date of the 
execution, the vraqf is invalid. (PtflgoU and 
Walsh, JJ.) SYED Ali Raza Das 

41 All. 34: 48 I C. 213: 16 A. L. J. 876. 

Waqf-Validity — Colorable dedica¬ 
tion 

Where a Mahomedan prior to 1913 made a 
colorable dedication of his property the religious 
or charitable purpose being so unsubstantial as to 

give to the settlement merely a colour of piety. 

the real object of the settlor being to rrcaie a 
sfettlement in perpetuity, Held, that having regard 
to the course of the rulings of the Privy Council 
and of High Courts prior to the passing of Act 
No VT of 1913 no valid waqf was created. {Ptg- 
gall and Walsh, JJ.) Na>mul HaQ Mahammad 
SUBHAN ULLAH . 41 Alb^.^48 I.^C.^94. 


mahomedan law —Waqf—Validity. 

not postpone the waqf for indefinite time. (Bancr- 
":er»dTudball,JJ.) Muhammad Kust.M AU 
Khan V. Mahomed Mushtaq Husain. 

86 I. C. 718: 14 A. L. J. 664. 

* 

ly^qf^Validity—Dedication of propert^p 

not owned iS invalid. *v>«k 

A wakf of property by a person 

owner of such properly at the time of dedication 

and which is not ratified by the true owner is not 
^alld iGnf/iu Chamici ^a^H-UD^din v. 
BALLABH Das. 10 A. L. J. 501. 17 K C. «1^. 


_ Waqf — ValiHiy — Charity illusory— 

Perpelual jamily settlement— Lt le-esiafe. 

Whether the rule of the Mahomedan Law that 
a life estate w bad and would resolve itself into 
an absolute estate can be maintained in ihe case 
oi Shaffics is doubtiul. A trust *or /he grand¬ 
daughter of the settlor for life and theieafter on 
her descendants from generation to generation 
and in deiault I hereof on tbe seitloi s husbands 
relatives from generalion to generation in perpe- 
luity and in deiault within an ultimate trust lor 
the education and insiruction of Mahomedan 
youths, is void as being an attempt to create a 
perpetuity in the natuie of a family settlement 
under the guise of a waqf. tSco//, C. J. ana Lhan- 
davatkar. J.\ Mahombd Ibrahim v. Abdul La- 
TIE. 37 Bom. 447: 17 I. C. 689: 14 Bom. L. B. 987. 


__ .Waqf-Validity. 

A waqf of land subjects to a mortgage is valid 

and a provision to pay the mortgage debt does 


Waqf—Validity—Provision for setllot's 
descendants. 

Where the income of the settled properties are 
partly for charitable purposes but mainly for the 
benefit of the settlor’s descendants, the trust for 
charitable purposes is valid but trust in 

favour of the settlor’s descendants is void. {Scott, 

C. J. and Batchelor, J.) Abdul Rajak v. Bai 
J iMBABAl. 14 1. C. 988 ; 14 Bom L. R. 295. 

Waqf— Validity—Reservation of life 

interest. 

A donor can give his property in waqf ; that is 
to say appropriate and dedicate the corpus to 
the service of God while leicrviugfor himself 
life-interest iu the qsufruct. But in case of pri¬ 
vate persons Mahomeden Law docs not allow 
merely a contingent gift in waqf. 

This necessarily flows from the jural concep¬ 
tion of a waqf which is the immediate appropria¬ 
tion and Consecration of specified piopcrty to the 
service of God and the reservation ol the donor’s 
life-interest in that properly dees not in any way 
clash with that conception, for the corpus is 
there and then definitely and finally appropriated 
to its intended purpose. But it is plainly other¬ 
wise, while the gift is conditioned upon the 
happening of some future uncertain events, 
There can on such circumstances be no appro¬ 
priation synchronizing with the declaration, be¬ 
cause should the future events happen, it is 
neither the donpjr’s inten^on then nor after the 
happening or that event’that the property should 
ever be appropriated to the service of the God^ 
[Beaman, J.) PisBir'bhay v. Ebrahim / 

1. S Bom. LB. 717 :121. C. 225 : 86 B. 2l4w 


257 


258 


CIVIL DIGEST, 1911—1923, 


MAHOMEDAN LAW—Waqf—Validity. 


MAHOMEDAN LAW—Waqf—Validity. 


- Waqf — Validity — Substantial. 

Where fhere is a substantial dedication of the 
corpus and income to charitable uses within the 
test laiH down by the Privy Council, the waqf is 
not invalid as bei"g illusory, The deed contain^ 
mg a substantial dedication of corpus and in¬ 
come for charitable purposes creates a valid 
waqf. A founder depriving himself of the 
disposing power of the c'*rpus makes a substan - 
tial dedication when he excutes a deed of endow¬ 
ment with a reservation of the power tc him¬ 
self of the disposal of the income in his life time, 
but not sj to his successors and directing the 
employers of the income to distribute half of the 
balance after defraying all the necessary costs of 
rent, and repairs, to his heirs according to the 
share of each and halt to the declared charitable 
and religious purposes. (Richardson and Huda, 
JJ.i Narain Das v. Abdur Rahim. 

47 Cal 866 ; 58 I. C. 705 : 24 C. W. N 690. 

■ t/T/agf — Validity of—Mussalman Waqf 
Validating Aot. 

A waqf in favour of the grantor’s family and 
descendants without an ultimate dedication to 
charity and created before the Act is invalid. 
(Teunon and Newbouldy JJ.) Abdul Foatim 
Mahomed Ijjatanessa KhatUn. 57 1 C. 782. 

- Waqf — Validity—Substantial benefit to 

donor's family—Muttiwalli —Parties agreed 
about existence of waqf—Court if can question 
its legalttv, 

A deed of waqf is valid if its effect is to give j 
the property in substance to charitable uses ; it 
is not as if the effect is to give the property in 
substance to the testator’s family. When a deed 
of waqf is found to be invalid, though the par¬ 
ties do not plead the illegality and do not wish to 
raise that objection, a court cannot with 
propriety declare on the invitation of the plff’s, 
that one of tnem is tne muttawalli in respect of 
the waqf and is entiiled to invoke the assistance 
of the Court to place him in possession of pro 
perties for the furtoerance of the objects of the 
waqf (Mookerjee and Panton JJ.) Nawazada 

Khajah Atikulla z;, Nawab Khajah Habibul- 
Lah. 24 C. w. N. 306 : 63 I. C. 773 ; 

30 C. L, J. 241. 


revert to or may be aoplied for the benefit of 
mankind. The creation of a succession of family 
allowances from generation to generation of 
unborn persons, apa^t from a scheme of valid 
waqf, is not lecoghized by Mahomedan Law. 
Cases reviewed. [Mooherjee and Wa^msley. JJ ) 
Nawab Khajah Habi Bullah Saheb v. Khajan 
Soloman Quadar. 24 C. W, N. 18 • 

53 I. C. 764 :30 C. L. J.’ 102. 

——Waqf Validity of — Religious and 
charitable put pose—Intent ton of settler—Admis¬ 
sibility of. 

Where a waqf created by a duly registered 
document establishes in terms certain religious 
and charitable trusts, evidence is not admissible 
to show that the settler had no intention to give 
effect to the trust or that the tiusts were not in 
fact given effect to. (Chaudhuri and Newbouldt 
JJ.) Mahomed Nagor v Abdul Jahl. 

53 I. C. 597 : 30 C. L. J. 67. 

— Waqf — Validity—Reservation of small 
fraction of income for religious purpose—Effect 
of. 

Where the annual value of the property de¬ 
dicated by way of waqf was about a thousand 
rupees but the expenditure needed to carry out 
the stated charitable and religious purposes 
amounted to only a small fraction of the annual 
income and was^ in fact so insignificant or so 
remote as to be illusory : Held, applying the test 
laid down in 2’^ All. 233 that the document was 
an invalid waqf. (Chitty and Walmsley. JJ.) 
Makram Ali Khan v. Najabat All 

23 C W. N. 903. 

- Waqf — Validity. 

The circumstances at the date of execution of 
waqf-deed, determ<oe its validity. The existence 
of some charitable or religious object is the true 

test. But where the ti ue object of the settler is to 
provide for his daughter and bis heirs, and a 
portion only was to go for charity, the waqf is 
not valid but the charitable trust has a charge on 
the property, (Fletcher and Richardson JJ.) 
Shrimati Karimunnessa V Shrimati Ekina. 

37 I. C. 904 : 22 C. W. N. 668. 


- Waqf—Validity of—invalid in its incep¬ 
tion—Mussalman Waqf Validating Act (IV of 
1913) -Effect of—Maintenance allowance—Crea¬ 
tion of in favour of unborn persons. 

If there is a substantial dedication of property 
to charitable uses at some period of time or 
other the waqf is valid. 17 Cal. 498 Ref. The 
Mussalman Waqf Validating Act is not 
retrospective and a Waqt which is invalid in 
its inception, is not validated by operation of the 
Act. An instrument is to be cinstrued without 
reference to the rule against perpetuities and then 
the validity of the disposition is to be settled by 
the application of the rule. The assertion of the 
parties or their representatives cannot validate 
illegal ways Whenever a waqf is created, the 
ownership of the aopropriator in the thing 
dedicated is extinguished, and there is a 
detention of the thing iu toe implied ownership 
of the God in such a manner that its profits may 


Waqf Validity of — Provision not 
carried out by Waqif*s heirs — Effect. 

I The fact that the heirs oi the waqif have not 
carried out the provisions of the Waqfnama but 
have treated ihe property as their own, does not 
many way affect the validity of the waqf. 
(ChatterfeeandSharfuddin.JJ,) Asna Bibi v. 
Jaigunnissa Bibi. 44 cal. 698 : 37 I. C. 887 : 

21 C. W, N. 222. 

Waqf Validity — Gift in favour of 

grand-daughters—Mohurrum. 

A conveyance by a Sunni of his immoveable 
properties to bis grand-daughter under a deed 
of waqf for certain religious purposes with a 
direction to apply the rents and profits “ to t^e 
due and proper observance of the annual 
Mohurrum ” is a valid dedication operating as a 
waq f and as such it is inalienable by sale or 
m )rtgage. (Imam, J.) Ramchuru Law v. 
Fatima Begum. 27 I. C. 442 : I 9 C. W. N. 83. 


C D— VOL. IV 17 
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- Wnqf—Validity of—Gift to relations— 

Waqf Valid'itine Act VI of l^l'i—AppUcabihty. 

Where a Hanafi made a waqf providing for 
expenses of \ mosque and for regular monihlv 
mainlenance rf the members of his f^^mily Helds 
the dedication for the mosque was valid bui not 
the provision for payment of maintenance to the 
fatnilv members, the Waqf Validating Act havmg 
no relrospectivc effect. \Chaudhuri, J,) Kahi- 

munnisa Bibi V. Manick Ian. 

27 I. C. 96 : 19 C, W. N. 76 

-- Waqf—Validity. 

A Waqf wi’l be valid if the effect is to give the 
property in subsiance to charitable unes and 
invahd if the subs-tance goes to the se’t'cr’s 
family. Waqf giving one third to charity is valid 
[Chatterjee and IValmsleyt JJ-) Bazlul Ghani 

Mia V. Adak Patri. 

19 1. C. 896 : 17 C. W. N. 1018. 

- Waqf—Validity of—Direction to execu- \ 

io*’S — Mutwallis. 

A Mahomedan t^'stator dedicated a certain house 
of his to G id and directed his executors to take 
possession of it and realise the rent and spend it 
on goo^ work “ as they might think best ’ Held 
that the dedication did not constitute a private 
waqf- [Sf^ott-Smith and Leslie Jones^ JJ.) 
Muhammad Wazir v. Ali Hussain. 

431. C. 749 : 26 P. W. R 1918. 

-- Waqf — Validity—E<stntials of. 

There must be an unambiguous expression that 
a waqf is created. A declaration of waqf in casual 
talk without conduct does not create waqf. 
There must be delivery of possession of propoty 
to the muttawalli. Mere poetical engravings on 
the walls nf a building does not mean that the 
place is dedxaled. Offerings nude to a saint 
cannot be Waqf. Tomb is not always a rcligmus 
institution or wiqf. {Jolin'itone, C J. and Jones, 
J.) Mahmud V. Muhammad Ha'md, 

11 P. W. E. 1917 : 38 I. C 387 : 33 P, R. 1917. 

— Waqf— Validity of--Right of resumption 
—Mosque -Gift— liiam. 

A mosque which has been always opened for 
the public for worship, must be presumed to be 
a public one whether it is a Juma Masjid or not. 
In the case of a grant by the ruling power, the 
condiiion of the power of resumption in case the 
trust is not Carried out does not impair the char¬ 
acter of the public trust, Rumaraswami 

Sastri and Krtsltnan, Jl) Mahomrd Esuf Sahib 
V. MoULVi Abdul Sathar Sahib. 42 Mad. 161 : 

.25 M. L T. 141 : (1919) M W. N. 228 : 
49. I. C. 821 ; 36 M L. J. 262 

--- — Waqf — Validit^'—Fraud of creditor. 

A heavilv indebted Mahomedan trader exe¬ 
cuted and got regi'tcred a deed of waqf com¬ 
prising all his immoveable properties reserving 
to himself the use of the entire income of the 
properties f^r his life time and appointing his 
son as manager after his death. The property 
was treated as his own by himself and by his 
sons. Under the circumstances, the so called 
was held to be voluntary settlement and 
therefore void as against the creditors of the 
settler, Aldedication of property reserv- 


mahomedan law—W aqf-Validily. 

ing a life estate in the income to the grantor 
himself, as a beneficiary, may he valid under 
the Mahomedan Law. {Ayling and Srinivasa 
Aiyengar, tj.) MULLA VEETTIL USsAlN V. SUBRA- 

mania Iyer. 35 I. C. 877: 31 M. L. J. 431. 

_ Waqf Validity—Dedication of—Movea¬ 
ble p^operiy—Government Promissory Holes. 

Where a Mahomedan Settler appropriated a 
sum of money for waqf and appointed himself 
mu twain and the possession ot the property con¬ 
tinued with him as before. Held, that this decla- 
ra*ion in the deed in the preamble that he had 
created a waqf and that he shall in his lifetime 
perlorm every waqf duty and not incur such ex¬ 
penses Or such private tiansfeis for household 
purposes in respect of the waqf p'^operty as might 
lend to a reduction in the waqf property was suffi¬ 
cient to prove a change in the nature of his posses¬ 
sion. There is a conflict of opinion among different 
High Courts in India whether the waqf ot cash 
is valid or not. Held, however such a waql was 
valid according to the Mahomedan law. 
[Daniels and Dalai, A.J Cs.) Mikza Ya^>ub Beg 
V. MiRZA Rasul Beg. 10 0. L. J 86 : 

1923 Oudh 264. 

- Waqf — Validi iy. 

A waqf of property by a person to whom it 
docs not belong at the time of dedication and 
not subsequently ratified by the true owner is 
invalid. {Stuart, J. C.) Raghuraj Singh v. 
Sahibdin. 16 0. C. 319 : 17 1. C. 470. 

- Waqf—Validity — Essenlials of—Shiah 

law—Completion of the trust—English law. 

There are four essential requisites on which 
depends the validity of the waqp. (1) that it must 
be perpetual. (2) it must not be contingent, (3) 
that possession must be given of the thing 
dcd'cated, or more properly, the properiies 
should cease to be the properties of the donor, 
and (4) that the right of the donor should be 
entirely divested therefrom. It is, however, 
recognised in Shiah Law that it is lawful for the 
uiuq//to constitute himsell or herself the muH' 
ivalli, and that, in Such a case, a formal change 
ol possession is out ot the question, and that all 
that is required is, not actual delivery of posses¬ 
sion, but a change in the character ot possession. 
The Shia Law differs from the English Law on 
the question ot the completion of the trust, 
though they agree in this that where the trust 
was in the first instance created, the Court will 
enforce it and will not enter into the question 
whether the trust was acted upon. In England 
transmutation of possession is not. whereas in 
Shia Law it is, an esschtiat apre-requisite to the 
creatiuD oi the trust*In England’ if the tier pur« 
P >ses to convert h.m^elf into a trustee, then the 
trust is perfectly created as soon as the. settler 
has executed an express dcclaraiion of the trust 
intended to be final or binding on him. In Shia 
Law, the jvaqif must still show that he has chang¬ 
ed the character of his possession, {Das and 
Adami, JJ ) Mt. Bibi Kaniz Zainab v. Sybd 
Mpbauak Hossain, 1884 P, 884 
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Will. 

- —Legacy to heir—Burden of proof 

of consent. 

The Mihomedan Law does notallow a testator 
to leave a legacy to any of his heus unless the 
other neirs a^ree, but any single heir may so 
agree as to bind his own share, and the burden 
01 proving tne consent ol a panicuiar heir is upon 
the legatee. {Lord BhiUtmore,) Salahjee v, 
Fatima biBi. 44 M. L. 4. 332 : 2 Bur. L J. l : 

32 M. L. X. 96 : 2a Bom L. R. 301 : 

37 C. L. J. 302 ; 18 L. W. 44 : 

1923 M. W. N. 522 : 1 Rang. 60 : 1^22 P. C. 391. 

- Will—Legacy of one-third of estate 

means estate as it ts with acquisitions made out 
of it at date of suit and not as it was at date of 
death. 

One Y made a will by which he left one-third 
of the portion of toe property, of which he was 
competent to dispose, to oe dealt with for charita¬ 
ble purpose. His executor buught out oi the 
estate certain property known as the Puzan- 
daung property and he then sold all the remain¬ 
ing assets ot tue estate, except toe Puzandaung 
property for a sum one third of which represent 
ed Ks. 1,64,000. In a suit lor a declaration that 
the gilt to the charity was bad and that a parti¬ 
tion of the estate should take place, the court* oi 
first instance decided that the gilt to the chanty 
was good and directed that the chanty should be 
entitled to ooe third of toe estate of the testator 
as it existed at the date ot nis death. In other 
words It assumed that the etfect oi the will was 
to give to the cnadty, not one Ihird part of the 
estate, but a sum that would be measured by as* 
certaining what owe third part of the estate 
would beat the date when he died, titld the will 
is incapable of bearing any such imerpretation 
and that the chanty is entitled to one thnd ot the 
whole ot the estate, viz,, one third of the Puzan- 
daung property and Ks. 1,64,600 representing 
one third of the proceeds of the property winch 
was realised together with interest on that sum 
at 6 per cent, from that date. {Lord Buchmaster,) 

Mirza Mahomed v. The Off.cial assignee 

18 L. W. 277 : 33 M. L. T. 370 : 

1923 P. 0. 146(P. C.), 

■■ -- Will —Consent of heirs—Express — Im¬ 

plied. 

When a Mahomedan by his will bequeathes 
more than a third ot his whole property to a 
stranger, the consent of bis heirs to such bequest, 
express or implied will validate it. 2 M. H. C. 
R. 350, 26 Bum. 497 appr. {Lord Shaw,] Muh¬ 
ammad MaHBUB AUKHAN V. KHARAT INDU, 

UB191 M. W. N. 607 : 83 I. C. 54 : 

23 C, W. N. 321. (P. C.) 

- Will—Shia Law—Will of life estate in 

entire property ts equivalent to will of entire 
property. 

A testator provided that his wife should be in 
possession of the whole of the estate for her life 
time, and tnat alter her death his daughter’s 
dauguter would be the owner iMalik) of the pro 
perty : and after her. her male issue and failing 
inale issue, female issue, would get the property, 
^d failing these, the grandson of the sister would 


MAHOMEDAN LAW —Will. 

get it. Held that the will must be deemed to be a 
will of the entire property to the exclusion of 
daughter's daughter and unless she can be held 
to have assented to tbe will it would not be valid 
even as regards one-thiid. 30 All. 153 Foil. 
[Banerice, Ag. C. ]. and Ptggott, J.) Mt. Amrit 
Bibi V. Mustafa Hussain. 21 A. L. J. 7o0: 

L. R. 4 A. (Civ.) 496 : 1924 All. 20. 

- Witl — Validily — Life estate to wife if 

husband died childless—Reversion to a stranger. 

II the wife survived the husband but bore no 
children, under the terms of the will, wife was to 
succeed to a life estate and a stranger was to 
obtain the residue. He'd, the terms ot the will 
are unenfoiceable. The wife was an heir bt;t the 
heirs did not consent to the will and the will pur¬ 
ports to create a liie-estate and a reversionary 
inierest, both of which are unknown to the 
Mahomedan Law. The bequest would not be 
good in respect to one-third of the property, 
becau'«e ihe will shows a distinct inteniion ihat 
he should lake nothing until a:ter the death of 
the wife. {Stuarti J.) Allah Dia v Abdul 
Gafur. 1922 All. 283. 

- Will — Bequest to heir and stranger— 

Validity of. 

Under the Mahomedan Law, in a bequest made 
to an heir and a stranger, the portion of the be¬ 
quest with respect to the heirs is not valid without 
the consent of the other heirs, and that with res¬ 
pect to tbe strangers it is valid without such con¬ 
sent, if'it does not exceed one third of the estate ; 
otherwise the consent of the heirs is requisite to 
the validity of the bequest. {Banerji and Tuball, 
//.) Muhammad Junaid v. Aulia Bibi. 

42 All. 497: 61 I. C. 947 : 18 A. L. J. 613. 

Will—Consent of insolvent heir validates 

bequest. 

When the consent of the heirs of a Mahomedan 
is signified to a bequest in a will in favour of an 
h<»ir, the legatee takes from the testator. The con 
sent does not operate as a transfer by the heirs 
signifying their consent. Where the consenting 
heirs are insolvents tbeir consent is equally efiec- 
tive in validating the bequest and the property 
vests in the legatee and not in the Receiver {Pig- 
got t and WaLshy JJ.) Aziz-un-nissa Bibi v, O M. 
Chiene. 42 All. 593 : 18 A. L. J. 745 : 

69 I. C. 296 ; 2 U. P. L, R. (All.) 251. 

- Will—Executor — Powers of—Sale of 

estate. 

It is competent to the executors of the will of a 
deceased Mahomedan to sell his property without 
taking probate or obtaining the consent of his 
heirs. The properly of the testator vests in tbe 
executor under tbe will ot which the probate is 
only the authenticated evidence. 8 B. 244 ; 37 C. 
839; 32 I.A. 244 foil. yMartineau and Fawcett, JJ.) 
Sir Mahomed Yusuf v, Har Govandas Jivan. 

24 Bom. L R. 7^3 : 

47 B. 231 : 1922 Bom. 392. 

Will — Bequest—Validity of—Devise of — 
Bhagdari lands — Exclusion of daughters from in¬ 
heritance by male agnates—Custom, 
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A Mahoroeden bhagdar disposed of by will cer¬ 
tain bhas property in favcur of his widow with a 
remainder to his daughter and her issue if she 
survived the v'^idow. The widow gave a portion 
of the property to a Masjid and transferred the 
rest to the name of her daughter. The pl£f. the 
nearest agnate of ihe testator and a residuary ol 
his, sued for declaration that he was entitled to the 
property after the widow’s death. Held, that the 
will was invalid under the Mahomedan Law and 
that the plff was the presumptive reversioner 
under the Bhagdari custom. (5co//, C. J. and 
Heaton, J ) Ahmad Asmal v. Bai Bibi. 

41 Bom. 377 : 39 I. C. 83 : 19 Bom. L. B. 141. 

- Will—Bcqueathable thifd—Local usage 

cannot over-rtde uaw. 

The rule of Mahomeden Law regarding the 

bequeathable third cannot be superseded by tho 

local usage of the khoja community {Beaman, J., 
Pebhbhuy V. Ebrahim 

13 Bom. L. R. 717 : 12 I. C. 225 : 36 B. 214, 

- Will—Consent of heirs—Testator cannot 

makegift over after absolute estate. 

A testator has no power under the Mahomedan 
Law to make a gift over after a vested bequest of 
an absolute estate. Where a Will made by a Maho¬ 
medan is assented to by his heirs after his death, 
the assent merely validates the document, which 
must, however be construed according lo the ordi¬ 
nary rules of Mahomedan Law governing Wills. 
28 All. 312 foil 20 P.L R. 1901 : 12 1. C. 140 disl. 
{Shadi Lai and Broadway, JJ.) Nasir Ali SHAH 
V. MUsammat Sughra Bibi. 64 I. C. 863 : 

67 P. W. R. 1921. 

■’ — Revocation — Bequest — Has re- 

yoked. 

A bequest under Mahomedan Law is capable of 
revocation by an oral or written express declara¬ 
tion. hence when a testator makes a statement in 
court which amounts to a declaration of his 
intention to revoke his will, bis will is revjked 
though he did not destroy it or did not make 
subsequently another will. {Rattigan and Shadi 
Lai, //.) Miran Bakbsh v. Mbhr Bibi. 

6 P. W. B. 1916 : 311, C. 693 ; 41 P. L. B. 1916. 

- 'Will— Consent of heirs— Implied by 

conduce 

The consent or acquiescence, express or 
implied, ot the heirs of a Mahomedan to a Will 
by him in excess of iwo-thirds of his property is 
treated as a ratification by conduct. Such consent 
may be express or may be implied from unequi¬ 
vocal conduct. [Stuart and Kanhaiya Lai. A. J. 
C.5) Musammat Fakhr Jahan V, Muhammad 
Abdul Ghani Khan. 46 I. c 307 : 

6 0. L. J. 49. 

___ Will—Consent of heir—Acceptance of — 

estoppel. 

Where the heir of a deceased Mahomedan 
accepts and derives benefit under a will of the 


mahomedan IAW—Will. 

deceased he will be estopped from subsequently 
reprobating it and claiming the Mahomedan Law 
ol succession. [Stuart and Syed Mahomed, A. J. 
Cs.) Wali Mahomed v. Dawlat Unnissa. 

37 I. C. 921 : 3 0. L, J. 647, 

- Will — Bequest—Conditional. 

According to the law governing Sunni 
Mahomedans the effect of a conditional disposi- 
lion by will, is to confer c* mplete proprietary 
title as if no condition is attached. [Stuart, J. 
C.) Bakhtawar Khan v, Farooq Ahmal. 

3 u. L. J 639: 37 I. C. 423 : 19 0. C. 319. 

- Will—Validity of—Shiah Law. 

A bequest under Shiah Law may take e^ect in 
favour of some ol the heiis without the consent of 
their heirs, if it does not affect more than one- 
third, or if it is made fur the performance of such 
religious duties as are incumbent upon the 
testator. (Stuart and Kanhaiya Lai, A.J.Cs.) 
Qasim Ali Khan v. Ahmad Shah. 

32 1. G. 616.: 2 0. L. J. 768. 

- Will—Consent of heir—Bequest to heir, 

A bequest to an heii is void unless the other 
heirs give their consent to it after the death of 
the testator. Consent during the Itle time of the 
testator is not enough. [Chamier,/. C ) Muham¬ 
mad Adil Kha V. bUTUL Bibi. 

9 l.C. 748 : 14 0. C. 49. 

- Will—Devise in favour of non'heirs — 

Pious and charitable purposes, 

A devise made in favour of non-heirs or for 
pious and chaiitable purposes is valid and ope¬ 
rative in respect of one third with their consent. 
[Chamter, C. J„ and Jwala Prasad, J ) Shbikh 
Fazlur Rahman v. Syed Muhammad Umar. 

43 I. C. 196 : 3 Pat. L. W. 238. 

- Wilt—Consent of heirs—Extent of power 

— Probate—Oral will 

A Mahomedan can dispose of one-third of his 
estate. Any bequest in excess of one-third requi¬ 
res the consent of heirs. A bequest to an heir ia 
void unless consented to by the other heirs aiter 
the testator’s death. It is not necessary for the 
executor of a deceased Mahomedan to take out 
Probate. A Mahomedan can make on oial will. 
[Hartnoll, 0. C. J , and Ormond, J.) MauNO Lu 
Mauno V. Mauno Pb. 

17 1. C. 868 : 6 Bur. L. T. 855. 


- Will—Consent of heirs—Bequest—Con^ 

sent, what constitutes. 

A Mahomedan cannot bequeath more than one- 
third of his properly to a stranger or a portion 
to any one of his several heirs unless his will is 
expressly or impliedly asseoted to by hU heirs 
after his death. Voluntary assent given by the 
heirs during the life time of the testator though 
in^ his last illness cannot by itsell validate the 
will. Where there is a direct evidence of the 
refusal to consent to a will a court ought not to 
infer from indirect evidence that consent was 
given. (Hayward./.C., atid Waley Cohen, A. J, 
C.) Ghulam Khadir V. Sardozi. 

8 1. C. 721 :4 8. L. B. 816 
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maintenance. 

MAINTENANCE. 

See (1; C. P. Code, S, 60. 

(2) Hindu Law - Maintenance. 

(3i Mahomedan Law—Maintenance. 

maintenance—GRANT. 

See Grant—Maintenance. 

majority. 

See (1) Hindu Law—Minority and Guardian¬ 
ship. 

(2) Mahomedan L^w—Guardianship. 

(3) Majority Act. 

(4) MlNi.R. 

MAJORITY ACT (IX OF 1875). 

- Applicability of — Hindus. 

The Majority Act applies to Hindus also. 
[Stanley^ C. and Banerjit J,) Harduari Lal 
C^OMi, 33 All. 625 : 9 I C. 1017 : 

8 A. L. J. 385. 

Majority under Mahomedan Law. 

A Mussalman boy is under the Indian Majority 
Act bound to remain in the custody of his guar¬ 
dian till he auains 18, notwithstanding that under 
his persotial law, his emancipation would have 
taken place earlier. (Sadasiva Aiyar and Napier, 
JJ.) M'ihidbbn Ibrahim Nachi Mohammed 
Ibrahim Sahib 39 Mad. 608 ; 

331. C. 894 : 30 M. L. J. 21, 

■■ - Will—Htndus power to make. 

A Hindu can make a will only when he is 
major under the Act. {White, C, J . and Tyabji, 
J.) Krishnama Chariar V. Veeravelli Krish- 
nama Chariar. 38 Mad. 166 : 13 M. L. T. 386 : 

19 1. C. 452 : (1913 M. W. N. 365 : 

24 M. L. J. 517. 
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MAJORITY ACT (IX OF 1875), 8 . 3. 

the same as if the said Act had not been passed. 

{Spencer and Ramesatn, JJ.) Arulananda 
Muthu V. PoNwuswAMi. 15 L. W 237 • 

(1922) M. W. N 93 ! 
42 M. L. J. 129 : 1922 Mad. 1. 


Af 1 . of claim to dower 

Mahomedan lady oj 15 years of ape—Age of 
majority. ■» VI 

A Mahomedan lady of 15 years of age re- 

was^Hvi '^0 dower when her husband 

to recover it, 

when sh^e gave up her right to it. The 

apDliesMo^re regarding age of majority 

applies lo renunciation of dower. The exception 

mentioned ms. 2 of the Indian Majority Act 

meDVtrv f" ^ relmqui.h- 

ment by her before she attained age of maioritv 

S'her® Act does not 

bind her. [Seshagtri Aiyar and Nabier JJ \ 

Ammal o. Muhammad 

L T « T/; O Mad. 1026 : 

23 M. L. T. 78 : 44 I. C. 293 : 1918 M. W n. 246 • 

35 M. L J. 468. 


f‘2~Minor~-Coniract of marriage. 


Applicability—Gift by a minor—Matter 
of dower. 

Ip order that the reservations of the Indian 
Majority Act should be applicable to a case, 
relating to dower, it is essential that the minor 
should have made the gilt, at the time of or by 

5 *^ jn consideration of the marriage 
{Miller a'*d Abdur Rahim, JJ,) Subramaniam 
Chktti V. Doraisingh Tevar. 

(1913) M. W N. 366 : 16 I C. 943 ; 24 M. L. J. 49. 


•* Court of Justice ^—Meaning. 


The words “Court of justice” in the Act 
means a court of justice which has jurisdiction 
to do an act. {Batten, Offg. J. C.) Vishwanath 
V. Sita*>am. 26 I. C 708 : 10 N. L. E. 169. 

8 . 2 — Mahomedans ~ Guardian for 


A breach of promiseVf marVir^geTsT^^^^^^^^ of 

marnage withm S. 2 oi the Majority Act No Mni 

“'“S.? 'S' “ "1 

\Heald A 1 r \ matters of marriage. 

[tieald. A, J. c.) Maung Nyein v. Ma Myin. 

46 I. C 421 : 3 U B. R. (I 918 ) 75 . 

A majority—Adoption. 

adooHf might validly 

^ sufificient maturity of 

under^tandiMg to comprehend the nature of the 

amappa. 43 2om. 481 : 50 I. C. 736; 

21 Bom. L. R. 217. 


dian o^her^%o rnino/’sons^oTm'*'’^”'”^®'^ 

family, the age of majority for thi “/ade'rlr^? 

rLluif’""" ShaLkath 

18I.C.,25l:ai:^"j;?o“: 
s. S-Bffect-Hindu Lau, - Will 6 y 

attained the a^e of rJl- who has not 

[ChandavarkX, A /T 

GO.AB o. THAKOPCAi' 

, _ 748 

By S. 2 of the Act, the capacity of minors is, I_ e j. 

as regards questions of marriage, adoption, etc., is majority is 2\ appointed — Age of 


marriage 

In considering the age of majority for purpeses 
of exercising the r'ght of guardianship for mar¬ 
riage in the case of a Mahomedan, reference 
should be made to the provisions of Mahomedan 
Law, as S. 2 of the Majority Act makes the Act 
inapplicable to such a case. The age of majority 
under that law is 15. {Martineau. J.) Yusuf v 
Mt. Zainab. 1923 Lah. 102.’ 


- 8 . 2— Adoption — Minority—Effect of. 
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MAJOEIIY ACT (IX OF 1876). S. 3. 

Where once a guaidiao 
under the Guardians and Wards Act (VllI o 
iSgv), however that guardianship 
the minor cannot attain majjriiy until the age of 

__S. 3 — Appointment of guardian Effect 

of—Age of Plajonty. 

Per spencer. /.—Once a guardian of a minor 
is validly appointed by a Court, the minor s age 
becomes 6xed by Uw at 21 and iiotamg which 

may subsequently transpire can have the ehcci 
ol reducing It again to 18. [Spencer and bakc- 
wellJJd Jambagathachi V. 

Nadalwar. 57 I. C. 878 : 11 L. W. 6 


_ -S. 3-Afi«or - Grant of Letters of ad¬ 
ministration, if amounts to appoinimytt of 
guardian —Extension of minority—Erobate and 

Administration Act, S, 33- 

The grant of letters of administration under 
^ 33 ot Act V Ol 1881 does not amount to the ap¬ 
pointment of a guardian of the property of the 
minor coocerned so as to extend the period of 
minority under S. 3 of the .vlajonty Act. 
and Abdur Rahim, JL) LaKSHMI AMMAL v. 

THYaGAKAJA MUGALIAR. „„ Itr t T 

18 1. C. 378 : 24 M L. J. 450. 


__S. S—Release from guardianship. 

Release of the minor from the guardianship of 
the appointed guardian does not make him a 
major so as to affect limitation. Such a minor 
becomes major after the age ot 21 years 

(Hall,tax, A. J. C.) 

NARAYANA. ^ 


MALABAR COMPENSATION FOE TEN. IMP. ACT 
ll OF 1900), S. 3. 

kalabae compensation foe tenants 

IMPAOVEMENIS act (I OJ; 1900.) 

— _ Object and Scope of. 

\» Millie C J —The ACt aims at securing the 

0 ,t“'ot'.mprovenients to the 
Ka/,,m.J.-lhe Aci does not I'-t^fere with he 
riiilit:. ol propnciors toconiract with leiiaiili. lor 
payment oi rent. PlulUps. JU, Malabar 
mip.oveme.it can hardly mean cm mg do vb 
valoable trees line teak, jack or rosewood iH r ihs, 
C.J. Abdur Hal„m, Uidfidd, brimvuM Aiyau&ar 
uud Hull,PS. JJ.l ham op c^ocHiN ,03 

Kothanath. ^ ^ N. 249 : 0 L. W. OSO 

38 1. U. 603 : 21 M. L. T. 282 
32 M. I. J. 296 iF. B ). 


Ss. 


8 . 6 and 19 — Improvements 


-^S. 3 —Appointment of guardian cancel¬ 
led on appeal—Effect of, on age of Majority. 

Where an appointment of guardian to a minor 
is cancelled by an appellate Court, there is in faej 
no valid appointment at all and the age ot 
maioniy in such cases is 18 and not 21 . “• 

5g0 Foil. 21 B. 281; 29 A. 6?2 and 11 O. C. 159, 
Ref. to. [Lindsay, A. J C.) BishUN Sah v 

L^lji. 

__ 3 . ^—Guardian—Appointment—Cancel¬ 
lation of, does not affect age of majurity. 

Once a guardian is appointed, the age of the 
majority of the minor is 21 years and the mere 
fact that the certihcaie ol guardianship is sub- 
aequeiuly cancelled makes no difference. (Uas 

and Ross, //.) Abdul Rahim v. Barika. 

2 Pat.L. X. 666 .61 1. C. 807 : 

6 P. L. J. 273. 


8 . 3 —Age of majority—Evidence of age 
—Guardian. 

Once a guardian is appointed a minor does not 
attain ma)-nty till the completion of 21 years, 
even it the guardian is discharged before the 
minor is 18 years of ag^, Fer Das, J —An order 
appointing a guardian is no evidence of his age. 
{Miller, C. J. i^nd Das, J ) Harihar FRasad 
Singh V. EdUL Singh, 6 Pai. L. J. 460 : 

67 I. C. 333 : 2 P. L. T. 11 : 1921 Pat. 100. 


increased income— Lonipensalion—Hcvaluatton 

_ ticclamation land with waters of Jenmt 

Admissions—Commisstoucr's report. 

Under S. 5 of ihe Act the burden is on the ten- 
ant to prove that he or tnc predecessors in interest 
have made iinp*ovcmci»ts b> some work wh.ch has 
aaded to the value oi the holding and that the 
said work is suitable and that u is also cousisieut 
wuh the object wuh wnich ihe kanom was given. 

11 tiiCic were improsemeii'S on the land the ten- 
ani ID possession is not entitled to Ihcr value at 
tue time of ejectment it any person other than 
the landlord nau made the improvements. He is 
entitled to tne benciu oi the improvumems made 
by himseli or by his predecessois m interest. 
There is iio irrebuttable prcsumpiion that a ten¬ 
ant has unproved tne land if the income Iheie- 
Uoin has increased, b. 7 of the Aci of 1887 
deals only .vith contracts which limit the light of 

the tenant to mane unprovemenls alter the date 

Ol the contract and does noi lake away the effect 
ol tne settlement as to compensation lor improve- 
mcius etteciecl bctuie tae date of the contiaci. An 
order lor api»oiiiling a second commissioner to 
assess the compensation is nut a direction for 
le-vaiuaiion wituin 8 . 6 ( 2)01 the Act. Conse¬ 
quently, the second commissioner could only lake 
into account the value prevalent when the first 
commissioner inaoc his report. Where a tenant, 
Utidor a coniraci by the jenmi to supply water at 
a fixed rale, reclaims the land and raises a 
Second crop on ihe laud, his improvement causes 
aninciease in the value of the net produce of 
tne holdings wiibiQ the meaning oi S. 9 ( 1 ) of 
the Act, ihougn the charge for water musi be 
deducted as a part oi the cost of cultivation, in 
estimating ihe net income. iSeshagiri Aiyar 
and BukcwcU, JJ.) ivUNNATH Madampil KuN- 
jUNi V, Mannakghat Kaminunni. 

(1918) M. W. N. 666: 48 1. C. 926 : 

36 K. L. J.819. 


-“ 88 . 3, b— Improvements—Shop ereoted by 

tenant on holding — Lompensation. 

Under the Act, a tenant cannot claim com¬ 
pensation for a shop erected by him on 
the holding where it is inconsistent with the pur¬ 
pose of the lease. (Suifasira Iyer and Napier, JJ.) 
Thekka Thohum Mukkath Karan v Natur- 
KANDY Chakkuti. 261. C. 623, 
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MALABAE rOMPENSATION FOR TEN. IMP. ACT 

(I OF 1900}, S. 3. 

' Ss. 3 and 6 — Tenant — Land leased after 
mortgage--’ImpTovements by tenant — Coniptnsa- 
lion. 

Where after mortgage of his land, the mort¬ 
gagor leased it oat to a tenant who in the bona 
fide belief that he is in possession as a tenant 
effects improvements he is a tenant under S. 3 of 
the Act and is entitled to compensation therefor 
on eviction even against the purchaser in a mort¬ 
gage decree. {White^ C. J., Sanftaran Natr 
and Oldfi^.ld, JJ.) Churiyayi Kanaran v. That- 
TARAi Chikutha. 

38 Mad. 954: 26 M L. J. 183: 15 M. L. T. 149: 

(19i4} M. W N. 221: 23 I C. 321 : 

1 L. W. 160 tF. B.) 

-Ss. 3 (3) 4, 9, 10 and 19 —Improvements 

—Net annual value of land- Increase tn—’Coni' 
pensatton. 

Where the net annual value of mortgaged land 
has increased after the mortgagee’s coming into 
possession, it may be presumed that it is due to 
such works as are referred to in Ss. 3 (3) and 4 ol 
the Act. To entitle a person to compensation un¬ 
der S. 9 of the Act, he must show that either he 
or his predecessor io title effected the improve¬ 
ments. [Spencer and Tyabjiy JJ.) Thiruvatiyil 
Vattath !'• Vishnu Baksthikal. 28 I. C. 389. 

-Sa. 4. 5, 10 and 19— Trees ot spontaneous 

growth—Compensation to tenant for—Rxgnt of 
Jenmi to value of—Agreement enabling Jenmi to 
cut and remove. 

Rights of landlord and tenant to trees of spon¬ 
taneous growth are not dealt with by the Act. 
The Act is confined to the question of compensa 
tion payable to the tenant mortgagee in respect of 
improvements existing at the time of eviction or 
redemption. The Act awards compensation to 
the tenant in respect of all spontaneously grown 
timber left On the holding on ejectment which 
came into existence either during the term of the 
tenant or that of his predecessor, if no compensa¬ 
tion has already been paid for it. A contract en¬ 
tered into after 1886 which allows the landlord to 
come on the land and cut and remove spontane- 
ously grown trees is void as it is against the Act. 
During the tenancy, the tenant is entitled to cut 
down trees in the ordinary course of prudent 
forestry though they may belong to the landlord. 
Quaere', Whether trees of spontaneous growth in 
Malabar befoie the passing of Act I of 1900 belong 
to the jenmi or to the tenant. yCoutts-Trotler and 
Seshagiri Aiyar, JJ,) Narayani Amma v, Kunchu 
Kutti Amma. 32 M L. J. 541: 21 M. L T. 271: 

40 1. C. 247: (IBlTj M. W. N. 309 

■—— —' 8. 5— Improvements — Changes in the 
Property altering its condition—Injunction by 
Civil Court—Revision—C, P- Code, S. 115. 

There is nothing in S. 5 of the Malabar Com¬ 
pensation for Tenants Improvemeols Act which 
ousts the jurisdiction ot a Civil Court in a suit 
between landlord and tenant to grant a temporary 
injunction restraining the tenant from making 
changes in the property, changes not made bona 
ftde for purposes of agriculture but to harass the 
plaintiff. Consequentlv the High Court would not 

interfere under S. 115. C. P. Code with the grant 


MALABAR COMPENSATION FOR TEN. IMP. ACT 

(I OF 1900), S. 5. 

of such an injunction. [Kurnaraswatni Sastri, J.) 
Kadan Kulathil Saidali Kutti z;. C M. Godan 
Nambudri. (1922) M. W. N. 303: 16 1. W. 238: 

1922 Mad. 172. 

- Ss. 5 and 6 [Z]—Decree for ejectment — 

Value for improvements ascerlainf'd and specifi¬ 
ed in the decree—Improvements effected subsequ¬ 
ent to decree not ascertained—Application for 
execution by ejeotment is maintainable. 

Where a landlord in Malabar obtained a decree 
for ejectment of his tenant for payment by him of 
an ascertained amount for compensation for 
value of improvements, applied for the execution 
of the decree by ejfctment of the tenant after de- 
pijsiting into the Court ihe amount specified in 
the decree for the value of improvements, held 
that the landlord was entitkd to an order lor exe¬ 
cution in ejectment of the tf-nant from all the 
lands specified in the decree even though the 
value of the improvements effected by the tenant 
on some of the lands subsequ'=‘nt to the decree 
had not been ascertained under S. 6 l3) ol the 
Act. [Spencer and Ramesam, JJ,) SankaRAN Na- 
MBUDRIPAD V. Sankaran Nair. 44 Mad. 960: 

66 I. C. 129 : (1921) M. W. N. 470. 

■ S. 5— Decree for ejectment—Mesne pro¬ 

file. 

Where a decree in ejectment has been passed 
against a tenant under S. 5, ht is not entitled to 
continue in possession, and when he is awarded 
compensation under the Act, he cannot claim 
mesne profits, from the person to.«whom posses¬ 
sion has been given for the petio'd between the 
date of that person taking possession and the 
date of payment by him of the compensation 
awarded to the tenant. [Abdur Rahim and Odgers^ 
JJ.) Manian V. Kuthiruvattath Kottavil 
Raman. 13 L. W. 449; 62 I. C. 724: 41 M, L. J. 16. 

-*S 5— Improvements—Arrears of rent — 

Set off. Right io. 

A landlord can set off arrears of rent though 
time barred against a tenant’s claim for improve¬ 
ments Tenant’s failure to claim immediate resti¬ 
tution where possession passes to the landlord 
in a decree wh’Ch is reversed, leads to the pre¬ 
sumption that the tenant has impliedly surrendered 
the land to avoid a suit by the landlord for pos^es- 
sion and the tenant is estopped from claiming 
profits for the period he was out of possession. 
[Oldfield and Seshagiri Iyer, JJ.) PuDi Kayila- 
KATH KunNI V. THAYYIL KuNNI AMMA. 

57 I. C. 674: 13 1. W. 32. 

-- S. 5- Scope of—Malabar mortgage — 

Improvements—Money due to mortgagee — Ten¬ 
der- 

A mortgagee in Malabar has aright to remain 
io possession till he is actually paid or till be is 
ejected by decree of Court and hence he is not ac¬ 
countable for mesne profits till eiiher of those eve¬ 
nts happen. 33 M. L. J. 591, Foil. Per Napier, J. 
—-S. 5 of the Act applies to all tenants except such 
as have been paid If payment has been made and 
the term is determined or the mortgage has 
beer, discharged, the section has no application. 
According to the policy of the Act, the compensa¬ 
tion is to be ascertained by the Court If a tenant 
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MALABAR COMPENSATION FOE TEN. IMP. ACT 
(I OF 1900'. S. 5. 

accepts payment he waives his r'ght; but be 
claims assessment by tfie Court, there is nothirig 
to deprive hun of his statutory rir»bt under S 5, 
even if the amount tendered is found t ) be suffici¬ 
ent. Atydr and Nnpitr, JJ.) MOORUTH 

Variath V. Maledath Kunji Na^'gayaramma 
37 M. L J. 208 : 10 L. W. 300 : 52 I. 0. 834: 

26 M. L. T. 329. 

---^Si. 5 and G—Ejectment, partial — Assig¬ 
nee of reversion in part of demised premises — 
Right to eje t lessee from part of the premises — 
Improvements. 

Where several items of properly are comprised 

in a lease, the lessor is not entitled to eject the 

tenant from a part only of the holding, but tbe as¬ 
signee of the reversion in part of the demised 
premises can eject lor due cause from such part 
on payment ol the value of improvements to that 
part. This is applicable to tenancies in .Malabar. 
Per Seshagiri Aiyar, J. tdrssrn/t»gi.—Under 
the Malabar Compensation for Tenaots Improve- ] 
ments Act there can be no partial eviction until 
payment of compensation in respect of the hold¬ 
ing as a whole. Neither under S. 109 of the T. P 
Act oor under the general law of the land can an 
assignee of part ol the demised premises eject the 
tenai t from that portion compulsorily during that 
period of the tenancy. {Waths, C. J., Oldfield, 
Sadasiva Aiyar, ConttS’Trotler and Sesliagtn 
Aiyar^ Hcthiapurayil Kannyan Baduvan 

I». CHENNYANTEAKATH PUTHIAPUKAYIL ALIKUTTI. 

42 Mid. 603: 37 M L J 47: 10 L. W. 95: 
611. C. 286 : (1919) M, W. N. 40l (F. B.) 

---Sa. 5 and G—Decree in ejectment—Pro^i' 

sion for payment of compensation — Subscqueni 
suit — Barred. 

A landloid who obtains a decree in ejectment 
againvt his tenants subject to payment of com , 
pensation cannot, when the decree becomes bar 
red by limitation sue on the same cause of action 
{Wallis,C. and Sadasiva Aiyar, J.) Nynam 
V iTiL Mayan Kutti v. Valapapilakatha Kun- 
HAMMAD. 41 Mad. 641: 7 I« W. 143 : 34 M L.J 167 : 
23 M. L. I. 156 : 44 I. C. 110: (1918) M. W. N. 205. 

--Sb. 6 and G—Tender of mortgage amoun t 

_ Position of tenant after—Sufficient to cover 

compensation for improvement. 

A mortgagee tenant to whom the Malabar Com¬ 
pensation lor Tenants Improvements Act applies 
is not baund to pay mesne profits from the date 
of tender ot tne amount due under the mortgage 
into Court even when it was found that the money 
so tendered sufficiently covered the compeojation 
for improvement. Till eviction in e.\ecution of a 
decree or actual payment, tne mortgagee remains 
a tenant and not a trespasser. {Sadasiva Aiyar 
and Phillips, Jj.) Parameswara Ayyan v. 
KiTTUNNi Valia Mannadiar. 

43 I. C. 173 : 33 M. L. J. 691 

_ 8 s. 6 and 6 — Object of—* Any sum of 

money . of the tenancy." 

Per Spencer, J. —The object of Ss. pjand 6 of 
the Act is that there should be complete and final 
settlement between the lessor or mongagor and 
his lessee or mortgagee of all that is due from 
the former to the latter and from the latter to the 


MALABAR COMPENSATION FOR TEN. IMP. ACT 
(I OF IbOO), S. 5. 

former up to the date when the transfer of pos¬ 
session takes place and that the subsequent re¬ 
opening of accounts bet veen parhes whose rela¬ 
tionship has ceased,should be ^voided. The words 
“ anv sum of money accruing due for rent or 
otherwise in respect of the tenancy in S 6 of 
the Act are wide enough to include damages for 
injury done by the tenants to his mortgagors or 
lesS'^r’s property even though the money may not 
strictly be said to accrue due until the value of 
the damages has been ascertained [Sadasiva 
Aiyar and Spencer, JJ.) Abdulla Koya v. Kal- 
lUMPORATH KanaRan. 6 L. W. 696: 

(1917) M. W. N. 822 : 43 I. C. 6 : 33 M. L J 463. 

_Ss. 6 , Band 19 -Contract before 1886— 

Rate of compensation —Provision for—Effect of 

the Act- , . . 

A contract between a Malabar tenant and his 

landlord before 1st January 1886, according to 
which cemoensation is payable at certain rates 
specified therein is valid and binding whether 
the rates are moie or less fsvourab’e to either 
party than those prescribed by Act I of 1900. 
When the question of the rate of compensation is 
opened at a date after the introduction of the Act. 
no party to a contract entered into belore 1 st 
January 1886, can elect to have the rates fixed ac¬ 
cording to the Act in preference to the rates men¬ 
tioned in the contract (IPnf/fs, C. J., Abdur 

Rahim, Oldfield, Srinivasa Aiyangar an'^ P/n/- 

hps, 77,)Kunhaloor Puthia Veetil Rayarappa 

ATIOTI V. VaTHUKOLATH PARKUM PuNlSSEAI 

Kelappa KurUP. 40 Mad 694 : 

21 M. L. T. 245 : (1917) M. W. N. 196 ; 

6 L W. 617 : 39 1. C 741 : 32 M L. J. 110 (F. B.) 

-Ss. 5 and G—Lease by mor tgagec-Re- 

demp*ion — Effect. 

In a suit to recover possession from lessee, 
under the Malabar Law where the lease was 
executed bv the mortgagee of the land, the deft, 
contended that the suit was barred by limitation 
i alleging the loan to be determined on the redemp¬ 
tion of the mortgage to his lessor more than 12 
years before suit and the tenancy had been ter¬ 
minated. Held, that lease was not determined by 
the redemption of the lessor’s mortgage. {Old' 
field and Sadasiva Aiyar, JJ.) Eroma MenoN v. 
SUNKUNNl MeNON. 

88 I. C. 651 : (1916) 2 M. W. N. 324. 

-S. h—Tender—Value of improvements 

ill Court—Deft liable for mesne profits. 

On tender by landlord of that which the court 
has subsequently found ta be the true acc< unt 
due in respect of the improvements, if the tenant 
chooses to hold over, he can do so only at his 
peri! and on condition of paying the mesne 
profits on the land. Per Seshagiri Aiyar, J. — 
The value of improvements is not ‘ amount due 
on the mortgage ’ in S. 83 of T P. Act. (CoMffs- 
Trotter and Seshagiri Aiyar. JJ ) Chami v. AnU 
Patfa. (1916) 1 M. W. N. 160 : 

32 1. C. 861 :3I., W. 846. 

-8. 6 —Holding over — Effect. 

A tenant until compensation is made for his 
improvements retains his {•>rmer status. Con¬ 
tinuance of the tenant on the land after the com- 
pensaiioQ is credited for the arrears due to him 
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does not alter his position as a tenant, to claim 
compensation for improvements subsequent to 
the decree. [Oldfield and Tyabji, JJ.) Chowak- 
KARAN KELOTH V. KaRUVALOTE PARKUM. 

29 I. C. 559. 


-S. 5 —Improvements — Compensation — 

Tenant's rights. 

The Kanomdar is entitled to claim compensa¬ 
tion lor improvements under tne Act not¬ 
withstanding the provision of the agreemei.t. 
[Sadasiva Aiyar and Napier, J J.) Abdullah 
Rowthan V. Vasudk.va kavi Varma. 

29 I. C. 286 : 29 M. L. J. 316. 


Ss. 5, 6 and 19—Cow/rac/ before 1886 


If binding on tenant. 

A contract made before 1st January 1886 re 
gulating the rates of compensation for itnprove* 
ments by toe tenant and providing for the method 
of fixing the compensation but not lefernug ex¬ 
pressly to the tenant’s right to make improve¬ 
ments, is not binding on Che tenant if it is less 
favourabJe to him than Ss. 5 and 6 of the Act. 
Hecan repudiate ihe c -ntract and claim compen¬ 
sation under ihe Act, and S. 19 does not deprive 
him of such right. 32 M. 1; 34 M. 61; 22 M. L. J. 
22i, Considered. [White,C. J. ^ankaran Nair 
^nd Oldfield, JJ.f Kochu Rabia v. Abour 
Rahman. 38 Mad. 589 . 1 L. W. 433 : 

16 M. I.,T. 356 : 24 1. C. 106 : 26 M. L. J. 523. 

--S. 5— Improvements — Third party — 

Compensation, 

In order to entitle the tenant to compensation 
it is sufficent that at the time of ejectment the 
improvements are on the land though made 
by the previous tenant. iSundara Aiyar and 
^adasiva Aiyar, JJ.) Thuparan v. Mamod Kasim 

^AIT. 17 I Q 433 

Ss. 5 (ii) and 10 — Kanom — Trees of 
spontaneous growth — Redemption. 

The dett. kanomdar is entitled to compensation 
^r improvements under Ss. 5 lii) and 10 of tne 
Malabar Tenants Improvements Act. The com- 
I^nsation due to tne defendant's predecessor in 
the Aartofn right now vested in and was claim¬ 
able b\, bim irrespective of the fact that under the 
old law no compen^ation was payable fur tiees 
of spontaneous grow h and the deft, was not 
obliged to pay anything to the prior Kanomdars 
ij trees, [^adasiva Aiyar and Hannay, 

JJ ) Thekkemannengath Raman V. KAKKtssfcKi 
POZHIYOT Manakkal. 2 L. w. 433 : 

271. C. 989 ; 28 M. L. J. 184, 


MALABAR COMPENSATION FOE TEN IMP ACT 
(I OF 1900). S. 15. -liar. ALT 

S. 6 , Cl ( 1 ) ol the Act. [Oldfield and Sadasiva 
Aiyar, JJ.) K. Nanu Nair v. Kundan Ashta- 
MOORTHI Nambudripad. (1918) M, W. N 551 • 

47 I. c. 914 : 8 L. W. 275* 
, ’ ^^—Applicability- Valua- 

OonverUd ,„to 

paddy field-D,g^,ng of channeU-CompensatiL 

—Irtes oj spontaneous growth. 

S. 9 of the Act applies to cases where the court 
has to give the entire valuation under ihe Act 
Ignoring the contracts, if any. between the parties 
There cannot be fir-t a valuation under the con-' 
tract and then under S. 9. 6 . 9 deals wKh cases 

where at the t.me ol the demise the land was of 
some value a.-d an additional value has been im¬ 
parted to it by the labour of the tenants. Where 
a forest was reclaimed into paddy helds by means 
of tanks and channels dug by the tenants, the ten¬ 
ants cannot claim compensation lor the tanks and 
wells under S. 9 but only under S. 1 ], The tenant 
entitled to the value of timber cut irom the 
landlo^rd’s forest and utilised for constructing 

granaries. [Seshagiri Aiyar and 
Napter. JJ.) Samu Menon v, Valia Nambidi. 

(1918) M. W. N. I4l ; 44 I C. 242 : 

7 L. W. 287. 

- ^-l>»provements-^Valuation, not to 

be arbitrary. 

Wtiere it is not possible to calculate the exact 
cost of improvements, the Court should follow 
the principles of S. 9 of the Act and should 
provide lor an alternat ve method .d calculation 
on the increase in the aiiuuai . reduce of the land 
[Ayling and Tyabji, JJ.) Parameswaram Munpu 
V. KrisHNa Kayil. 28 I C 860 

S. 10 Scope of—^'Plants sown or plant- 

ed." 

•‘Plants sown or planted" in this section 
include paddy and paddy so raised are improve¬ 
ments within S. 10 A mortgagee-lessee there¬ 
fore whose period of lease is rendered uncertain 
by decree of Court can cut and carry away the 
crops raised by him within the year. [Sadasiva 

Aiyar and Spencer,JJ.)NARAYAtiAii Nambudripad 
V. Krishna Pattar. (19l4) m. w. N. 160 • 

15 M, L. T. 160 ; 22 I. C 6I5 : 26 M. L. J. 348* 

S. 16,6 (3) Revaluation of improvements. 
Neither Sec. 15 nor Sec. 6 (3) of the Malabar 
Tenants Improvements Actallowsa re-valuaiion 
of improvements unless there have been addilionl 
improvements effected after the first valuation 
or there has been a change in the condition ot the 
improvements. [Sadasiva Aiyar and Napter 
JJ.) Kunhammad Kutti V. Panchara Alleema. 

33 I. c. 746 ( 1 ) : 30 M. L. J. 203. 


^Sa. 6 (3) and 4 —Redemption suit—Decree 
in—Nature of—C. P. C., O. 34, Rr. 7 and 8 , if 
affect the Act. 

S, 6 , cl. (1) of the Act, treats a suit in redemp¬ 
tion as one in ejectment, and provides only for 
one decree, viz., a decree in ejectment, and makes 
some special departures from the T. P, Act and 
the C. P. Code. The new C. P. Code, O, 34, Rr. 

7 and 8 , do not affect the Malabar Compens.ition 
Act and there could only be one decree passed 
in suits against the mortgagees in Malabar under I 

C D— VOL. IV 18 


8 . 15 —Object of. 


The preparation of tables under S. 15 is not 
intended to create any fresh right in favour of 
the tenant or of the landlord. Tables prepared 
under S. 15 are admissible in evidence to prove 
the compensation to which the tenant is entitled 
and are presumptive evidence of the proper 
arnount of compensation which however is deter¬ 
mined by the market value. So when tables are 
prepared pending appeal, the appellate Court 
should not remand the suit for re-valuation ac¬ 
cording to the tables though if such re-valuation 
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became neces ary in evecation or otherwise the 
tables uitghl be received io evidence. \Sunaar<i 
Aiyar and Sadastva Aiyar, JJ.) VaLUTHEMANA v. 
PathUma. 

_S. 19— Ltinitulion^TcnanC 5 right 


to 

make improvemtnts ~Provision for payment oj 

fee tn respect of trees cut. 

The imposiMon of a small kuUt Hanom (stump- 
feel duCb not contravene ihe provisio. s of S 19 
01 the ivlal. Compensation Act. It on ibc other 
hand the fee imposed is the ‘^11 value of ihe 
trees it does contiavene the provisions of b. IV 
of tne Act. An agreement to pay some fee on 
each tree cut during tiie duration of tnc lease does 
not limit the right U claim compensation for 
improvements. If the trees are in at 

the end 01 the tenancy the tenant is ent-llcd to 
compensation but not otherwise, and if be cuo^ses 
to emoy tne bcaeht of the tree by cutting P down 
duiiDg the teoaiicy, no question oi 

arises m M. 003 F. H; 24 M. 47 ; 32 M L. J. 541 
Ref. [tiamesam, /.' Relu Naih p. Viyathen 
MAHADEVI. 16L.W. 3.0 :(lf23. M W. N. o63 : 

31 M. L. J. 309 : 1923 M. 23« 

__^S. \^-Conlracl—Variance with the Act 

_ yalue of imp*'ovetnents’^i>.alculation of. 

A tena t »s entitled to contract himself out of 
the Maiabar Tenants ImprovemeiUs Act if the 
terms of the contract are more lavuuiablc to him 
than the provisions of tne Act. 32 Mad, 1 Uist. 
The calculation of the value ot improvements 
shou.cl be tnade at toe rate prevailing at the time 
Of cieciment and not at the time of the crcaii^u 
of the tenancy (.'odasivn Atyar and bpmeer, 
JJ 1 PaLLEELATATHIL Kunkan NAmBIAR V. 
KamaN Nayak. 43 Mad 722: 

28 M L. T. 42; 11 L. W. 669 : 66 1. C. «40 : 

39 M. L. J. 63. 


______ g 19 —Z,a»d in Malabar—Grant by 

Crown-Coniracl—Stipulation against improve- 

^Astipulation in a lease granted bv the Crown 
of lands in Malaoar, tnal the lessee should iivt 
erect buildings thereon is valid under S. 3 of the 
Crown Grants AcUSeshagtri Aiyar and BaktweU, 
IJ \ H^LLlNGAL MOSSA V. bECKbTARY oF bTAl E 

L-ilNO... « 


MALABaE law—A doption. 

nrovisiuns of the Act. is not binding upon him. 

36 M. 410, Foil. (:>ankaran Nair and Ayltng. 

U \ Nachikutti Amma V. Beerankutti. 

' 28 1. C. 679. 

_g 19—RigAf of tenant to improvements. 

Under the Act, a tenant can have the full value 
or his improvements according to the rates pro¬ 
vided in Ss.9 to 18 ; S. 19 does not cut down his 
right under Ss. 5 and 6 to the value of his im- 
piovements even where a coniiaci limiting his 
nidht to compensation claimable by him was 

entered into belcre 1st January 1886. A contract 
emcred into betore 1st Jan. 1886 resliicling .not 
the Kanomdar's right to compensation but the 
Kaoomdar's right to erect buildings worth more 

than Ks. 25 is not rendered invalid by S. 19. 
{titn'on and saindara Aiyar. JJ.) 

PwATH Nasdath. Mftd 410 • 

11 M. L. T. 30 ; (1911) 2 M. W. N 618 : 

12 1 C 766 : 22 M. L. J. 221 


_S. 19-Confracf—PwiSiuH for payment 

of Kuttikaimrn to landlora on trees cut by tenant. 

A s'ioulaiion in a Malabar lease for payment 
to the landlord of Kuttikanom islump fee) at the 
rate of eignt anuas per tree cut is not contrary lo 
the provisions of ?. 19. 24 M. 47, Kef. {WaUts, 
C J Abdur Rahwi Oldfield^ t>rinivasa Iyengar 
and Phillips, JJ.) Raja OF n. Kizhayil 

KothANATH. 40 Mad. 603 

(1917) M. W. N. 249 : 21 M. L. T. 2b3 ; 

6 L. W. 660 : 88 1 C. 6ud : 

82 H. L. J. 296 (F.B.). 


■8, 19 —Confracf —fight to com- 


malabae law. 

Ado I'tion* 

Aliaianthana. 

Alluvion and Diluvion. 

Aoanaravan. 

Applicability. 

Cuaiom of impartibility. 

Oevaswom. 

Gift, 

Kanom. 

Karnavan. 

Landlord and tenant. 

Land tenure. 

Maintenance. 

Mortgage. 

Mutt, 

AauibunirU. 

Pa>tiiioQ. 
p> e-emption, 

Stanom. 

Xarwad. 

Tavazhi. 

Adoption. 

- Adoption—Appointment of heir —Awan- 

thara avakas lam— Natural relations—Rights of. 

Under the customary law oi Malabar, where a 
person is appointed as Ananthaia Avakasham 
vheirj the natural relations ot the appointed heir 
arc entitled to succeed to tiie appointee's pro- 
pttities as atialatakam heir. Aiyar 

and Moore, JJ.) Sbkhara Varibr v Kotakot. 

64 1, 0. 389 : U920i H. W. H. 9, 


Adoption — Mahjmedans. 


Where ihc suit propcrli-s were enjoyed by 
Mahomedans. two sisters ai-d their chiloren as 
tarwad property, Ihe custom of aihliation proved 
to exist must be upheld as amoi g the Hindus 
following the Marumakkatayam Law. (Wallis, 
( J. and Stshagtri Iyer, J.) Mammu r». Muham¬ 
mad KUTTI. 31 I. C. 886 . 

Adoption—Affiliated heir—Status. 


pensation—Restriction on—If binding on tenant. 

A contract, restricting the right of the tenant 
to compensation for improvements under the 


Where by a karar entered into by all the mem¬ 
bers of a tarwad, the karnavan is authorised to ap¬ 
point an heir and he appoints one, such appoint, 
inent is no more than an affiliation of a stranger 
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into the tarwad and doea not mean an alienation 
01 tae property by will or gift to take effect after 
death of all existing members. N., suit in eject¬ 
ment w ll be at the instance of such person. U 
M* 157 F. iSadasiva A<yar and Seshukiirt Aiyar. 
JJ) Mothuvana Chivitha V. Muthuvana 
Velan. 24 I. C. 703 

Allasanthana. 

Aliasanihana—Abandonment of func- 
Hons by de jure Ejman— Effect of. 

Where ihie de jure Ejman oi an Aliasanfaoa 
tamuy abmdons his posnion as such, the junior 
me.nbers can assu DC management and in such 
capacity execute a mongage of the family pro¬ 
perties S ich an abando iment need not be in 
any formal manner [Oldfteld and Hushes JJ.t 
Kunhanna Rai V. Manku Chetty. 

63 I.C. 365. 

Alluvion and Biluvion. 

Alluvion and dilttvion — Accretions — 
Rights of riparian proprietors and Crown—Pal- 
gha' taluh. 

There is no special custom having the force of 
■law in the Halghai taluk by which all river ac 
cretioDS and river-beds are vested in the Crown 
The accretions in non-tidal and non-navigable 
rivers in India belong to the riparian landlords, 
^pertcer and Krtshnan, JJ.) Olappamananna 
Wanakal Neelakantam V. Secretary of State 
for India. 55 1.0.770. 

Anandravan. 

: ‘-—Anandravan—Right to sue Kannmdar 
jor redemption. 

Only under special circumstances could the 
anandrava.is of a Malabar Tarwad maintain a 
suit for redemotion of a Kanom granted by their 
Tr . ^ would amount to an act 

thft n anagemclit of 

between the Karna,a„ 

fntle^st bvn"“‘*T P''®i“‘tice to toe tarwad 
he t . continuance of tbe Kanotn would 

4I M ^93 Ke‘f” anandravan lo redeem. 

4A M. 393 Kef [Avlt'tg and Odgem, JJ) Kan 

NATIAYAPAKKUM PUTHULATH AM.nI VmmA v 

Anandravan Chewya Rayarappan Nambiar. 

(1923) M. W. N. 618 : 1923 Mad. 706 


MALABAR LAW- Applioability, 


——Anandravan-Karar^ Binding nature 
of—Dissentient members. ^ 

A family karar when not assented to bv an in- 
dyidual member of the tarwad though assei.t- 
ed tobv am ijontv, is powerie s to interfere 
with his pers mal birthright to succeed to all the 

® Karnavaii in due course of succession 
41 M. 577 ; 32 M. L. J. 323 Ref. {Sadas.va Aiyar 
and Napter, JJ.) Mukkil Maruthur SA^KA^^A 
Menon V, Gopala Menon. 65 I. c. $05 


- —Anandravan—If can acknowledge mart- 

^oge by karnavan — Limitation^ 

An a*^andravin is not a person claiming un¬ 
der a karnavan and cannot make an ackoowledg- 
mentof a mortgage by a karnavan, so as to save 
hmitatnn. 17 B. 173 ; 19 M L J. 288 ; 5 M. L. T 

7 ^/' J- and Seshagiri Aiyar 

J •) Muhammad V. Mayi Kunhi Haji. 

26 I. C. 127. 


presumption is that property acquir- 

fvhP anandravan would ordinari¬ 

ly be acquired by tarwad funds unless he was 
in possession of separate fund.^ of bis own. {Ben- 

KER Tt rv'" M GoVINDA pLiK- 

kerv. T. P. V. Nam. 211 q : 

36 Mad. 304. 

Applicability. 

-^Applicability — Mahomedans — Custom. 

A custom that the Marumakkattayam Law 

Otherwise governed by Maho- 

medan Law IS neither immoral nor opposed to 

public policy. ^Oldfield and Ramesam, JJ ) Vat- 
TELI Kalandar V. Vattoli Ruthoowan. 

14 L W. 702 : (1921) M W. N. 754 • 
69 I. u. 5 iD : 41 M. L. J. 437. 

~ ApplicakiUty Custom—A married wo¬ 
man to stay in her father's house. 

**T^r®*? no custom amung Tfyas of South 
Malabar, by which a uiariied woman is entitled as 
of right to stay in her parent’s lamily house 
[baaastva Aiyar and Spencer, JJ.) Thaikandi 

POKAMCHIKI V. ILLIVATUKAL ACCHUTTAN. 

13 L. W. 101 : 60 I, C. 209 ; 39 M. L. J. 427. 

- Applicability—Cheitus. 

The Malabar Law is not applicable to Chetties 
residing in Malabar, unless there is a special 
pleading and pmoi of it. (Oldpeid and lyabii 
JJ.) AZHIMANILa VeETTIL KaNNU PlLLAl V 
Kayinaki Gopalan Nair. 26 I. C. 337 : 

(1914) M. W. N. 8»3l 


Applicability—Mappilas. 


The question whether party is governed by 
Marumakkaitayam Law or Matabai Law is a 
ques ion of tact. (Essentials of a valid custom 
laid down). A previous decision on the enlorce- 
ab hiy of cusiom may be binoing on the Court 
considering toe same question subsequemly that 
qncstiuD being Whether it can be enfuiced at all 
Ills always a quest.on ot law but the question 
wnelher a pariicuUr party has adopted ihe cus¬ 
tom is a question of lact. Where the fact of 
.he existence of a custom amongst a particular 
class of people has been repeatculy proved imhe 
Court, the Courts have the power to take a judi¬ 
cial notice of it. 22 M. 494 : 27 M. 77 • 28 M 1 
Foil. {Tyabji and spencer, JJ.) Kunhambi'z;! 
Kalanathar. 38 Mad. 1062 : 16 M. L. 1 17 • 

24 I. C. 628 : 27 m‘ L- J.' 166.' 

. — Applicability of-Mopiah of tarwad liv¬ 

ing tn Rangoon. 

The mere fact that a moplah member of a tar¬ 
wad governed by the Maruinakkattaya.n Law had 
lived for a short period in Rai.goon will make no 
dirterenw in ihe law applicable to him. The self- 
acquired property of a member of a tarwad 
Koverntd by that law devolves U(>on the tarwad 
01 his death. {Twomey, C. and brmond, J.) 
Salika Umma V. Moopanna-ta Gath amu. 

46 1. C. 791 : 12 Bur. L. T, 100. 
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Custom of impartibility. ^ 

__ Custom of imparUbiiity - Thnttans m 

North Malabar following th 

Pre^umpnon-Onusot 

to share in ioint iamtly ptoperly—Basis Of t^re 

sumption. K 

In the case of >he Thattan caste in North Ma)^ 
bar which caste follows Makhathayam Law. the 
ordinary Hmdu La v has in .he first .nstance to 
be applied, unless and until pmof of custom o st 
the contrary is es-abl-shed. Under Makhathavam 
Law as under the ordinary Hindu Law. partibili tl 
tv is the rule, and imparl.bilitv is the excep.ion p 
Held therefore that in a suit for partition bv a u 

member of the Thatian caste in North Malabar ,, 

t^e^e was no presumptmn ot law in favour of t 
impartioility, and the onus of prowng the same c 
Uv on the defendant. Evidence of witnesses ^ 
irthe effect that they had "^^er known ^ 
a case of partition does n-t afford in law 
Efficient proof of a valid custom nf imparti- 
bility. The mere fact that the plamiirf in / 
such a suit is what is known as a \eetukuttt or 
the son of a San.bhandara wi'e. does not disen- i 
title him to a share in the joint family property, t 
Assuming be is illegitimate, he may claim to be a , 
Sudra tor the purposes of Hindu Law, ' 

entitled to a share as in the case of an illegitimate < 
son of budra under the ordinary H odu Law ; or ( 
he may rest his claim on the ground that his l 

caste follows Sudra custom in the matter of the 

inheritance of an illegitimate child If the Hindu 
Law for Sudras is to be applied to the plaintiff s 
caste, he will, prima facie even if illegitimate, be 
entitled to a share without further proot or dis¬ 
proof of that custom, while if the case IS to rest 

on proof of a custom by which budra's custom is 
applied to his caste or on pro d of independent 
custom altogether then such custom have to 
be proved {Schwabe, C.J. and Wallace. J.) 

VAZHAYtL PARKUM THATTAM KtJTTY V 

Raman 46 Mad. 697 : il923) M. W. N. = 

16 L. W. 626 : 44 M. L. J. 274: 

1923 Mad. 462. 

_ Custom of impartibility—Moplahs. 

For want of a local or family cusjom. imparti¬ 
bility of tenure is lut an incident of 
Law or of the MarumakkattayamL^w of Malabar 
which governs some Mahoinedan families i.f 
Malabar^ \Sundara Iyer, and Sadasiva Iyer, JJ.) 

A/IxilYA Kalakath BaNA V. Pathumar. 1 

MA..IYA KALAKA^T^ ^ ^ ^ ^ J, 032 

Pevaiwom. 

___ Dcvaswom’ lhalans -Rcnewal of kanom 

by one of the oo uralans-'Binding nature of— 
Minor—Competency lo sue ,, , u 

Where there are several Uralans of a Malabar 

devaswom a renewal of a kanom granted by 

one of the Uralans without consulting the others, 

is invalid and not binding on the devaswom. A 

minor can be the uralan of a devaswom a..d a 

«iiit bv his next triend w.mld be maintainable on 

behalf of the devaswom. [Spencer and Krfshnan, 

TJ) Kotasseri E. V, Sankaran Nambi u. 

wiv HOLI I. D. Antherjunam. 

KAN HOLI ^ ^ ^ ^03 , Jg ^ 23 . 

43 M. L J. 672 : 1922 Mad. 269. 
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_ Devaswem — Leate of Trust property by 

majority of uralars not valid. . . i-j 

A lease by the majority of uralars is *>'valid 
though persons not consulted are 
thelease!^ \0ldficld and Ramesar.u J).) Matu- 
MuVLrMAN\KOTT PATTAN . Ku™ 

KAYIRU. 15 L. W. 264 : (»922) M W N m . 

66 1. c. 396 : 42 M. L. J. 280. 

_ Devaswom— Trustees — Karnuvans of 

several Tarwads-Anandravans— Rights of . 

. here the Karnavans of several Tarwads are 
the trustees of a Devaswom they consiUute a coy 
poration. TbQ Anandravans of these larwads 
nave no right lo iMtev:erc with toe management 
of the trust. Nor are they liable for breaches ot 
trusi commitied by the Kar«ava«s in the dis¬ 
charge oi their duties as trustees. (Walhs,C. J.t 
and Ramtsam, J.) MUTTUVAYa v. ^halora II- 
LATH Sankaran. 63 I. C. 931 : 13 L. W. 369. 

_ Devaswom — Vratan —Samudayi — in¬ 
junction. . . _ 

Ina suit by «he Uralan of a Malabar devaswom 

lor an injunction to resirain a samudayt appmnt- 
ed by them for managing the devaswom and its 
property, the plainlilf must allege and prove a 
valid dismissal before suit for that is the cause of 
action lor an injunction. 33 Mad. 162 Dist» 
[Oldfield and Seslui^tfi Atyar, JJ.) DamodaKAN 
Namboodri V. GoviNdan Nair. 63 I. C. 229 : 

37 M. L. J. 307. 

•'Orant of perpetual kan om— 

Fosilton of kanomdar- Adverse possession. 

The grant ot a perpetual kanom by the trustee 
of a devaswom IS not binding on the devaswom. 

I ‘»0 M. 709, foil. A kanom deed after reciting that 
be kanomdais were to hold ihe properties for 
wer and ever” stipulated for payment of a hxed 

•enewal tee at the end ot twelve years lo be paid 
ilong with the rent. This document was in a 
renewal of a prior simple kanom under which 
the mortgagee took possession, Held, that the 
document should be treated as if it was a perpetual 
kanom ; and that the kanomdars could not set up 
an adverse title as they held possession under rhe 
earlier simple kanom. ISes/ingiri A*yar ana 
FItillips, JJ.\ Kuttipurath Kunhunni Panikkar 
I/. Kaman. 26 M. L.T 332 : 

lOL. W. 427 ; 52 I. C. 675 : (1919) M. W. N. 742. 

-- Devaswom — Uralan — Trustee's powets 

^Melcharth. 

The grant of a mclcharth by the uralan of a 
devaswom is an ordinary incident of its manage¬ 
ment, the propiiety of which the melkanomdar 
is not bound lo scrutinise. He is not bound to 
enquire into the existence of any necessity for 
funds by the Devaswom or into the application 
of such funds by the trustees. A melcharth exe¬ 
cuted by the agent of a devaswom is not unen¬ 
forceable merely because ihe executant describes 
the nature of his control over the devaswom. 
(Oldfield and Sadastva Aiyar. JJ.) Vythina- 

Z THIEN V . PaDMANABHA PATTAR. 

46 I. C. 669. 

I ;_ Devaswom—Uralan and Satnudayi — 

9. Relationship between. 
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The relation between a hereditary Uralan and 
a hereditary Samudavi is not governed by the 
ordinary principles of an agency. The latter 
could bv open and notorious repudiation of the 
Uralan's right of management acquire rights in¬ 
cluding the right to sue in his own name and 
eve i against the Uralan. [iicshagtri Aiyat and 
Napier^ JJ.) Raman Somayaijpad v. Kannu 
Kutti Kovi. lamma 

(19'8) M W. N. 179 : 7 L. W. 490 : 
44 I. C. 680 : 23 M. L. T. 187 : 34 M. L. J. 344 

—^- f>cvaswom~Stani—Position of--Alien¬ 

ation Limitation. 

The position ot a Malabar stani approximates 
more to that «tf an owner of an impartible estate 
be ore the Impartible Esta es Act than to that ..f 
a Hindu widow. He holds the property for life 

3 M 384 c.). Dis . 28 M. L J. Ref. An* 

alienation by a Malabar s aai of the absolute right 
of management of the trust properties is governed 
by Art. 124, the time running fiorn the date when 
the alienee got posses'^ion. {Wallis and besha- 
girt Aiyar, Jj , Rajah of Palghat v Kam- 
Nanpra Veeiil. 

41 Mad. 4 : 6 L. W 195 : 33 M. L. J. 26 ; 
42 I. ... 22 : (1917) M. W. N. 552. 

- Devaswom — (Jralan^Powers of to create 

a melchurth. 

A document executed in the name of the six 
uralatsota. Devaswom but sign'^d by only five 
of them, is not a sutficient auih jrily to empower 
a particuiai urala. to create a melcharlh on be- 
bab ot ihe devaswom. 2o M. L. J. 257. K. {Saaa 
lytr and beshagtri lye>, JJ.) Chaktyik 
VATAKATHcvE ICHIiCUTTl V. Thikumandhankunnu 
UEVAbWuM Ukalak^. 24 I. C. 93» 

T l^ovaswom—Uralans—Alienations by — 

Luiiom—uisorelton of Co^nt. 

A custom allowing the delega ion or alienation 
ot itie powers and duties ol Uralan may Pc rcoog 
nis d Di.t must be conuned to its narrowest 
limits. Sudusica Atyar and Spencer, Jt.) Man- 
NiAN Nambud.mpad V , Agnihahman Nambudri- 

^1914) M. W. N 251 : 23 I. C 141 : 

16 M L. X. 276. 

—. Uevaswom-Uralan—Powers of-Grant 

of SuswuLham by devaswom to tarwad whose 
ka<*iuvan. is a uralan. 

*1 lie g.ant ji saswatham is an impioper act and 
where t purports to be granted by a devaswom 
to a larwad whose karnavan is a uralan ol the 
dcv^iswjm It sPould not ordinarily be enforced by 
the Couii. {Sundara Jyer and Sadastva Iyer, JJ ) 
Neelakantan Nambudki i;, Narayan Nambudki. 

17 I. C. 128- 

—- b>^'vaswom^ Management-Renunciation 

of aarnuvanship by karnavan—Effect on deva- 

swoin. 

When a person renounces his karnavanship 
of a family, he ceases lo be \heuralan of a devas 
Worn of w- ich the karnavan was always the trus¬ 
tee. The uratmashtp is incident to karnavanship ' 
and unless the uraimuship is expressly reserved in 
such ca cs, It passes lo he next karnavan. The 
renewal of a lease of a devaswom is not binding 
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on it, unless it is done bona fide in the course of 
management. [Benson and bankaran Nair. JJ.) 

Kakipallav. uchai Manakal Sankaran. 

10 M. L. T. 526 : 13 1. C. 233 ; 22 M. L. J. 126 

- —Devaswom— Uraima right. 

Under the Malabar Law and custom, a widow 
cannot exercise the urairna right in a devaswom. 
The possession of a joint uralar is not that of a 
mere tenant-in coni*^on but of a joint tenant. 
Exclusive enjoyment by one ol the uraima rights 
lor over 12 years coupled with a denial of title of 
the others, is sutficient to deprive the latter of 
their rights. {Knshnaswami Aiyar and Ayling, 
JJ .) Abbi Kesava Vanthir V . Kesavan Nam- 
BUDRI. 9 M. L. T. 467 : 

9 I. C. 156 ; 21 M L. J 178 : 
[See also 9 1. C. 156 : 21 M L. J. 176]. 

- Devaswom—Uraima right — Right of 

widow. 

According to Malabar Law and usage, a widow 
cannot exticise tne uraima right oftem|.les. 
{Krtshnaswamt Iyer and Aylit^g, JJ.) Palli- 
thara Vayil t>. Abbikesava VaUuhyar. 

9 M. L. T. 261 : 9 I. C. 155 : 21 M. L. J. 175. 

Gift. 

- Gift — Tarwad — Tavozhi — Separate 

branch—Grant by husband to Malabar woman— 
children of another husband tf take any benefit. 

Tne tavazbi of the same woman may consist of 
many brandies, each branch made up of childien 
by ' ne oi her husbands and each such branch 
may own sepaiate properties obtained Irom its 
father. 39 Mad. 317 Rel. If the second husband 
of a Malabar woman who had some children by 
her farsl husband gave property to her and bis 
own children by her without expressly mention¬ 
ing whom he intended to benefit, it must be pie- 
sum‘'d thav the grantor intended to benefit only 
the woman and his children by her and not her 
children by her first husband The woman and 
her child'en by the grantor held it with all inci- 
aents of tarwad tenuietoihe exclusion of her 
children by any other husband. 16 Mad 201 Ref. 
{Bakewell and PhtUtps, JJ.) Imbichi Beevi Umma 
V . Kaman Naik. 42 Mad. 869 : 

26 M L. T. 119 : (1919, M W. N. 538: , 
10 L. W 118 : 63 1. C. 248 : 37 M L J. 220. 

- Gift—Construction — Express power:, of 

alienation 

A devise by a Malabar testator giving pro¬ 
perty to his wile and children who are governed 
by the Marumatkattayam Law is presumed to 
give it to them 'as a tavaxhi to be held with the 
incidents ot tarwad property. But this presump¬ 
tion is based on the principle of construing the 
terms ol a will in toe light of surrounding cir- 
cumstai ces and must not be used for the purpose 
or controlling and rnodilying the express words 
ol a Will. 16 M. 201; 29 M. L. j 481 (K.B.); 38 M. 

79; 22 M L. J. 23; 6 M. 1. A. 526 : 2 I.A. 7; 25 M. 

L J. 637 Exp. and Dist. {Coutts-Trotter and 
Srinivasa Aiyangar, JJ.) PakU Amma 
ITTECHERRI Amma. 32 I. C. 469. 

-- ~GiJt—Constructifn — Tarwad incidents^ 

Where a Marumakkattayam donor gives pro¬ 
perties to the cbildero ol the same mother or to a 
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inerober of a tavazhi and there is no * 

indication that an absolute alienable estate is n 
graiiteJ, the presumpiion is that ihe donoMntenos 
to center only an estate with all ‘he incioents oi - 
tbe tarwad properly. Per CoiU.s-'l rotter, J 
(flisscM/i«gl'*The mere statement ot donor that he / 
hasangntto sell the property and that the ^ 
donees should have all his rights does not confer ^ 
upon them any higher estate. The donees are to - 
takee the properly tenai>ts*in-commoD and no 
under ordioary Marumakkaltayam Law unless 
expressly stated. 29 M. L. J. 481; 16 M* 201. 
Foil, if the expressiotis used indicate that the 
donees take an absolute heritable and alienable 1 ^ 
e^taie there is no reason to trea^e ihe clauses as I 
repugnant and unenforceable simi ly because the ^ 
giltistoihc donee and his or her children or I 
heirs. \Coutt$-TrolUf. and Kuniataswami Sastrt 
}J.) Kayyatul Kundan Kutti V. Vayalpath ; 
Parkum. I. C. 107^ 

- Gift — Wife—Whether abs-dute, 

A gift lo a wife cieaies an absolute estate when 
there are no words cunveyng the estate to the 
children though they are alive at the executinn ol 
the deed. 25 M L. ]. 637 Foil ; 29 M. L. J. *81: 16 j 
M 2hl Not Foil. {Aylin^ and Seshngirt Iyer, JJ ) 

Duja Bhandari V. Vhnku Bhanuaki. 

311. C. 864 

* 

- Gift—By mother at marriage of daughter 

—Nature of. 

Among Moplahs governed by Marumakkatta- 
yam Law, in the absence of any prool or special 
custom, a giit by a mother to her daughters at 
the time of marnage is a life gilt for donees and 
their descendants. Such a gift is just like tarwad 
propeity. {Ayhug and Tyabji, JJ) Thayoth 
pi thia Pukayil Seethi V. Mangothil Ryratti 
Ummavya. 2 L. W 969 : 18 M. L. T. 389 ; 

30 1. C. 977 : {iBibt M. W. N. 8U6. 

_ Gifl—Putravakasam property—Tarwad 

incidents-St*b$equ{ntly born persons—Rights- 
Rule of perpetuity. 

VA/heie properties are given by a person t*^ his 
wife and cnildren or childieo alone, follo^’ing 
the Marumakkattayutn Law, it must be presumed 
that the donees take the property with the inci 
dents of Tarwad property. Persians subsequei tly 
born into the Tavazhi are ent tied to be maintain¬ 
ed but not to claim partition and an individual 
member cannot abenate bis or her share nor can 
it be attached and sold in execution of a pers nal 
decree agaiipt the member. Per Wallis, C. J. 
Quaere. Whether a gilt with the incidents of 
Tarwad propeity could be made to the mother and 
some of her issues only, viz., those by a particular 
hhsband, Per Sadasiva Iyer, J. J—The rule against 
perpet'iitics cannot be applied so as to invaudaie 
gifi-s ma.ie t * all the persons who can naturally 
form a joint Hundu family the gifted property 
being heid as joint family property, or to the 
whole of a group ol persons following the naturaj 
law of Marumakkaltayam forming a natural 
Tavazhi group. Per Srtnivasa Iyengar, J. H 
is not the giving of properties by a person to his 
wife and children, that conttnutes them a 
Tavazhi but that properties are given to a wife 
and children, following Marumakkatayam Law, 
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f.ev 33 a Taiazhi. hold ihese pioperiies with the 
incidents of the Tarwad property and the right 
of managemeol of the properties belongs to the 
.eoior male member of that Tavazht.Jt^e gtjt is 
mXto fhe entity which is called Tarwad or 
Tavazhi and the law governing ‘^c pa'l'«s 'egu- 
lates tbe mode ol succession and enjoyment. 
Cases on the point considered. {UalUs. C.J.r 
Sadastva Iyer at.d i.itatva$a Iyengar, JJ.} 
Chakkara Kannan V . Kunhi 
39 Mad. 317: 1» M.LT. : (1919) M. 

30 1. C. 756 : 29 M. L. J. 4bl l>. B.) 

_ Gift—nehvery of possession — Minor 

donee—Formalities for o otrr that 

It is essential for the validity of a gift that 

there should be a transier both of 
of possession ; where the donor is 
guardian ol the minor donee, a 
mtentionto hold the property on bchali of he 
m.Dor is sufficient to transfer possess on ; the 
declaration would be of no effect if the Person in 
whose possession the property is, is not in a posi¬ 
tion to act on behalf of the owner, for a Mft 
favour of a min r lo be valid, possession need not 
necessarily be given to his guardian and it s 
sufficient if there is a trustee who can act in his 
behalf. Vthere prt pcity gilicd i' land. 
will be deemed to be in the minor only when it is 
shown that he was in receipt and enjoyment of 
its produce. Where the donor himseli is m 
possession of the property gifted, the.e 

some act of his which must show that he intended 
to hold the property on behalf of the minor ; 
where there is no such act, the presumption is- 
that he never intended to make any giU [Ayltng 
and Tyabji. JJ.) Alamanaya YakUNi Nabi v. 
MUKUKUTI Papauh. 29 I. C. 439: 29 M.L.J- 733. 

_ Gift— Moplahs — Gift on marriage— 

Marumakkaltayam Lao;. ^ 

Among IheMorlahs tcllowirgthe Marumak’ 
kattavam law, gilts are made to tbe husband 
of a girl at the time of the marriage apparenily 
as a contribution to the maintenance oi the gul 
5 aedher children. Such a gift becomes void on 
[ the death or divorce of the girl. The tarwad is 

I bound to maintain a woman of tbe/arwad even 
after her marfage and if property is given to the 
husband for the support of the wife, it is only 
reasonable that be should give back the property 
when he divorces her. \Benson and Sundara 
Iver, ;/.» KovUmmal Packirichi v. Kovummal 
Keenacha. 36 Mad. 886 : (I9ll) 2 M. W. N. 688: 

13 I. C. 936: 22 M. L. J 129. 

- ^^—Gift—Female dome. 

A gift of property to a female member of a 
Malabar Tarwad to be enjoyed by her and her 
descendants, is subject to the incidents of a 
Malabar tarwad property. 6 M. 1. A, 526; 2 I. A. 
7. Ref. 20 M. L. J. 134; 32 M. 315. Ref. ^Abdur 

iRahim and Sundara Iyer, JJ.) KauaNI Amma 
V GoviNDA Menon. 85 Had. 648 t 

10 M. L. I. 399 : (1911) 8 M W, N. 487 : 

18 1. 0. 498 ; 88 U. L. J. 83. 

- Gift—Tarwad—Gift to children, whe¬ 
ther effects a separate tarwad. 

Under Malabar Law, a gift to children doea 
I not by itself constitute them into a separate 
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them'Jelves. When a gift is to children 
and the donees do not form an independent 
Tavazhf^ there arises no nresumption of law 
that the oroperty acquired bv the senior mo-t 
male member in his own name is the ororertv 
also of his brothers and sisters and the descen¬ 
dants of the latter. {Miller and Ahdur Raht*n\ 
//,) ChathUkutti Nambiar V. Raman Nambiak 

12 1. C, 120: lOM. L. T. 13o 

Kanom. : e 

Kanofn—Renewal during ihe currency 
of a prior Kanom—B ct\z fide seUlemenf cf 
dispufea—Kamavan misappropriating benefit— 
Liability of Kanomdar, 

A renewal of a Kanona by a Karnavan before 
the exoirv of its period, when such renewal is tn 
take effect from the dale of expiry, is not valid, 
unless it is shown fo be for necessity or the bene¬ 
fit of the tarwad Where the renewal is given 
coti«eTie’>t on a bona fide settlement of disputes 
among the parties is for the benefit of the tarwad 
that fact that the Karnavan spent the moneys 
received for the renewal on himself and not for 
the t'^rwad’s benefit, does not vitiate the 
(Phillips and Devad^s^y iJ.) Kenatn A chan v. 
Kalliani Amma. 45 M. L. J. 258 : 18 L. W. 203 : 

(1923) M. W. N. 807: 1923 Mad. 700. 
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title as owner. ^Seshagiri Aiyar and Napier JJ) 

Govinda Menon V. Kuppan Nambudkipad.’ 

37 M. L. J. 617 : 24 M. I T. 472 • 
49 I. C. 312 : 1919 M. W N. 20. 


in p^tpeiuiiy with 
covenant fcr renewal every 12 years—Validity of 
covenant—Clog on equity of redemption. 

Per Hakewell, J. —Where a kanom deed de¬ 
mises the land in perpetuity and contains a 
covena, t for renewal everv 12 years, it amounts 
to a mort^>age with covenant hv the moitgagor 
to posipone ledemption for a further period of 12 
years on deiault of redemption on the expiry of 
the first (or previous) period, and on pavment to 
mm of a certain sum. Such a covenant is sanc¬ 
tioned by usage and is val.H. Per Phillips, 7.—A 
kanom is an anomalous mortgage v>ithw (he 
meaning of S. 98 of the T. .. Act as to wh ch 
conditions even though they constitute a clog on 
redemption can be enforced. A provision for the 
perpetual renewal is therefore no' invalid. 3 a 

'Bokfwell and' 

rnilltps,]].) KuTTIKAT V. KpNHtKAMMA. 

23 M L. T. 67: 7 L. W. 119 : 43 1 C 989 • 

(1918) M. W. N. 236- 

- Kanom—Melcharth- Rights of jenmi to 

recover rent. 


- Kanom — N eerozikkha Otti kanom — 

Redemption. 

The Malabar law shows that the tenure in ques- 
tion “Veerorikkba Otti Kanom” is irredeemable. 
(Krishnnn and Ramesam. JT.) K.N. Ryru Nambi- 
AR V. Kappallt Kan*rakuvup. 

42 M.L.J. 360 : fl923t M W. N, 70 : 
16 L. W, 930 : 1922 M. 185. 

^ K^nom — Meloharthdar—^uing to redeem 
prior Kanom—Kanomdar repudiating contract 
for renewal— Jfplff. a trustee for (he Kanomdar. 

Wherea Melcharthdarof 1913 sued to redeem 
a kanom of 1889 and the Kanomdar repudiated in 
the written statement the contract for renewal 
no quest’on of the niff being z quasi trustee 
under S. 91 ^f the Trusts Act would arise though 
he took with notice of the agreement tor 
renewal {Avhng. O C. J. and Krishnasami Rao, 
J.) Amma Neithiaw v. Subramanyan 
14 L. W. 620 ; 68 I. C, 469 : (1921) M. W. K. 843. 

— P. Act, S$ 59 

and 98, 

A Kanom is similar to a usufructuary mortgage 
and a lease and is thus an anomalous mortgage 
within S. 98 however small the amount may be. 
Kanom, Melkanom and a Melcharth deeds require 
attestation as mortgage deeds under S. 59 
{Sadasiva Aiyar and Napier, JJ.) Kandiyil 
Parker v Thottoli Kottapathil. 

44 Mad 344 :119211 M. W. R. 229 • 
62 I. C. 386 : 14 L. W. 69 : 40 M. L. J. 282. 


— >Kanom — Redemption — Kanomdar es¬ 
topped from denying title of jenmi- 
A Malabar kanom is an anomalous mortgage 
and the kanomdar is estopped from denying the 
titl^ of the jenmi if he has acknowledged his 


wnere rne pjtt, grantel a kanom in favour of 
the 2 nd dtft. and subsequently created a 
melcharth in favour of ibe 1 st deft on te-ms that 
the 1 st deft, should redeem the kanom by setting 
off the arreais of rent due by the 2 Qd deft, against 
the kanom amount and to pay such arrears to the 
plfl. The Isi deft assigned over the melcharth to 
the 2 nd deft, on terms that the 2 nd deJt. should 
himself pav tne amount of arrears to the riff in a 
suit by Ihe plff. on the 2 nd deffs. failure to pay 
him the arrears ' f rent imphading the 1 st deft, 
also. Held the plff could not sue rn the contracts 
between ihe defts. 1 and 2 as he was no party to 
it. The 2 nd deft, by reason of the a^^signirent 
became bound to redeem ihe kanom and to hold 
the desired lands for a ‘urther term, and the plff. 
became entitled to beat the arrears of mt nev as 
had and receii ed to the plff.’s use and that ihe plff. 
must be taken to have exercised the right when he 
demanded pavment from 2nd deft. Per Babewell, 
7.—As a suit for arrears of rent, the suit is barred 
b\ limitation. The plff. is not entitled to sue on 
the agreement between the 1 st and 2 nd defts. 
Nor can the arrears be said to be money had and 
ra 'eived by the 2 nd deft, fo plff.’s use. 

C.I., Bakewell and Kumoraswami Sa'-lfi, JJ.) 
Maunath Veettil Itti Panku Menon v. 
DhaRMAN Achan 41 Mad. 488 : 22 ML.T 543 : 

(191S) M W. N. 98 *; 

6 L. W. 118 : 43 I C. 625 : 34 M L. J. 193 F.B..) 

- Kanom—Melcharth—Deposit by holder 

—Cessation of interest. 

A melcharthdar depodting money into Court 
is entitled to cessatiou of interest on the kanom 
from the date of notice of deposit to the 
kanomdar, [Ahdur Rahim and Phillips. JJ.) 
GovindaN Nair v Cheruvanna. 

(1917) M. W N. 853 : 7 L. W. 81 : 43 I C 126 : 

85 M; L. /. 31.B. 
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___ fCatwn—Melbanom deed— Nature 

The melitanom deed is a “deedof mortgage 
withio the meaning of S. 5*^ ot 'he T. Act and 
therefore is invalid for want or attestation. U 
cannot be relied on as a lease. {Spencer ana 
Krishnauji ) Kuppunni r. PoRASU ‘ 

39 I. C. 167 : M. W. N. 3 

Kunotti — Nature of transaction— Re- 


dentptton — off. 

In construing whether a Uanom and lease form 
part of the same transaction, tne intention of the 
parties mu'-! be gathered from facis of each case. 
In ihe circumstances of the case, where a lease 

was execut'd on the same day as the mortgage 

and the arrears of rent was added as a fresh su n 
in the second mortgage ii was held that the mort¬ 
gage and lea^e lormed but one transaoion. In a 
suit for redemp'ioii by the mortgagor, the moit- 
eagee is entitled to set off all anears of rent, 
barred or not, against the value of improvemetits 
payable by him to the lessees ( nortgagees). It is 
well settled that when redeeming a Kanom, the 
jenmi is entitled to set off any ariears of rent 
without regard to limitali m a^airst the Kanom 
amount and the value of im Tovemems. i? M 
545: 8 M. 381 and 415 F.) A moi'gagi^'r is ordin¬ 
arily entitbd to his costs in a redemption sim un 
less by laches he forteits hi-i rights ihereto. 
Though ID Malabar the question oi comnensatioo 
complicates redemption s nts, yet where the 
mortgag'T fails to depoot ev^n them rtgagt 
amount in full, the mor'ga.ce nm*.t be given hx- 
costs. {Oldfield and Rhilhp^. JJ.i Hakihar 
Mangalath V. Katapratha Kath. 

38 I. C. 655: llBl?) >-1. W. N. 276. 

Kan‘tfi — Redemplfon — Meli^anomdar 


UAIABAB LAW—Kanom. 

petual Kanom. {Sadasiva Iyer and Phillips, JJ.) 
KOLANGORATH RAMAN NaJ^. 184 : 

(1915) M. W. N. 793. 

_ Kanom — Kanomdar's right—Improve- 

ments—Rights to compensation—Madras Act, i 

A Kanomdar is entitled to compensation for 
the conversion o* jungle lands into Parambast in 
spite of any provisions to the contrary in the 
mortgage-deed 32 M. 1; 26 523, 34 M. , 

35 M. 410 R. A tC'ant is entitled to claim com¬ 
pensation for improvements according to the 
Malabar Con'pen^iation ior Tenants Improvements 
Act if the terms of the mortgage agreement are 
less favourable to him than ihe provisions ol the 
Act. {Sadastva Aiyaf and Napier, JJ.) Abdullah 

Rowi HEN V. VasUdbva Ravi Vabma. 

29 1. C. 286 : 29 M. L. J. 316. 


Kanom — Construction- 


Where a kanomdar agrees to pay the jenmi a 
certain fixed rent »fter deducting ihe inieiest od 
the amount and the Government revenue 

payable and the Governroeot revenue was in¬ 
creased, H^ld, that the fea«owdar must pay the 
increased assessment himself »s the deed 

also gave him a r-ght to the increase in the in- 
c'me of Ihe property. 17 M. L. J. 5i7 Ret. 16 
l-C. 184 Foil. {Babewell and Spencer, JJ ) Chbm- 

PATHOuR RaMaN NaMBUDRI V. NaGALASEKI. 

24 I. C. 870. 

Kanom Assignment — PrtPth’ of estate. 


and Jenmi —Whether jenmi should fxiy for re 
pairs before a redimpUon—Kanom deed. 

Where a melkanoradar sued the le* mi for re¬ 
covery of costs of repair iiicrred, a-, ihe kanom- 
dar had not done tne n as the deed piov ded. tieni 
that th; sui was prcmaiuic \,)>peiuer ami 
Krishnan. JJ.) Ak akkalakath Kovatti v. 
Panigalatt Kunhammad. 37 I.C. 664 

(1916) 2 M. W. N. 368. 


Kanom—Incidents—Distinguished from 


Ihe Jenmi's rights against the kanomdar's 
as ignee are based on privity ol estaie created by 
the assignment. The non-payment ol ihe rent 
reserved under the original kanom is not a breach 
by the assignee of any contract to the Jcnnit. 21 
M. 8 Uist 30 M 410 ; 17 vi. 296 Foil. {MiPer, J.) 
Naduvil Edum Kelu Achan V . Ayya f attar’s 
SON Varadharaja Iyer. 24 I. C 481: 

86 M. L. J. 883. 


Kanom—Rights of mortgagee—Lessee. 


lease. 

The ordinary legal incidents of a lease no no 
attach to a Kanom tenure, where an account toi 
the whole period ol the Kanomdar s occupation 
is to be taken. {Oldfield and Sadasiva l\er, JJ.) 
Ammotti V. Sankaran Adioui 37 !• C. 83 : 

(1916) 8 H. W N. 117 


•Kanom—Holding on 


A tenant whose kanom h.isexnired is not enti¬ 
tled to plead that he should hold on even after 
expiry. I'^eshagiri Aiyat an i Sakewell. JJd 

PILLAKANTAN CHETTIOTAN l> VAZHAKA IMBATH 

MaideeN 3 I" W. 467 : 34 I. C 755 : 

(19161 aM W. 11. 350. 


Kanom—Covenant fot perpetual >entwal 

^ A 


Where by decree of Court a ftunowi lease be¬ 
came a lease for an uncertain period the mort¬ 
gagee lessee can cut and carry away the crops 
raised by him within the yr^ar. The principle of 
S. 108 (2) of the T. P. Act is applicable to agri- 
ciiliurai leases S. A. 786 of 1912 : 24 M. 47 R. 
‘‘Planis sown nr planted*’ in S. 10 ‘ f the Mai. Ten. 
Imp. Act include paddy also and paddy so raised 
is improvement within the meaning of this sec¬ 
tion. {Sadasiva Iyer and spenoets JJ ) Narayan 
Nambudripad V Krishna Pattar. 

a914> M. W. N. 160 15 M. L. T 160 ; 

28 1. C. 616 : 26 M. L. J. 348. 

Kenom—Redemption-Grant by mem- 


It is not invalid as being as a clog on the equity 
of redemption if a Kanom mo»igage is made with 
a covenant for perpciual renew,tl, it being a per 


hers of Tarwad to Tavazhi — E.xecution —Grrinfirtfi 
of melchatth to third parties—Forfeiture. 

Held ibat the kanom, being an ordinary 
one fora peiiod of twelve years, was redeem¬ 
able, though the object of the grant was the 
inaintenai ce of the tavazhi. It is the duty of 
the Court not to look at the object of the parties, 
except in so far a> it is carried out in the words 
of the document. Melcharaih cannot be said to 
be invalid because, it might place the tavazhi in 
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UALABAB LAW—Eanom. 

a more difficult position as regards its mainte- 
thp k®' “ melcharath, it .s enough that 

fMriht L ^Li ‘Pa' he s.iould 

1 se^fm,‘ha‘ he was inflicdng 

hardship on the original KmoindariT 
{Sundara Aiyar and Sadasiva Aiyar, JJi San- 
karanunni V. Appavu Pillai. 16 I, c. 571 : 

12 M. L. T. 666* 


^ra«om -Improvements — Compensation 

Where a Kanomdar claims compensation for 

reclaimed 

the particular lands tor which he claims com* 

VJ u ‘o*" redemption, the 

atxount should be carried forward up to the date 

when possession is given (Swndara Aiyar and 

Thiruma Thur V. SWAMI- 
natha Pattar Kruakar. 16 I. c. I&4. 

— --Earoavan. 

Acquisition. 

Alienation 

Anandravan. Bights of. 

Debts. 

Decree against. 

Delegation oi management* 

Position of. 

Powers of. 

Bemoval of. 

Bighte of Junior members. 


iyZ3. 290 

MALABAB IiAW-Karnavan-Anandravan, Eightg 

o. 'Vlwa^l oldyThe^'^^ere'^rl*"^ 

and .n f .. ^ wnen there are no raemuers left 

and ,0 t.ie property not alienated by the last 
me.nbers cannot iii,peach an alienation by Karna-' 

1 aL Py ‘be Ta vaziii .nembeis 

K^.?r“AKKf"'”y7 OW/ielrf, //., KaTTAPaATH 
K.ALTAKKE V. VaLUVAKAT KISHUKKE 

44 Mad 140 . 12 L. W. 634 • 

60IX.l,8:29M.L.T‘;r'3?M'^L'',7v®oV 


^arnavan^ Alienation—‘Moveable hro^ 

petty. ^ ^ 

A karnavan has absolute power to sell and 
Oliver into money, all iiioveabletarwad propeity 
including decrees and debts. I'he alienee neJd 

not bee to the application of the money nor need 

he enqui.e as t-the existence of necessit . (Per 
Aiyar, J.j There is no presumption that 
a decree or oond standing in t -e name of a mnior 
member bel mgs to the Turwad. 2 M. 32«. loll 

JJ‘) Subkamania 
Patiar V. Krishna Embkandri. 

12 L. W 861 : 60 1. C. 77 ; 39 M. L. J. ohO. 


Earnavan—Acquisition. 

-- Acquisition—Presumhhon— 

Onus of proof. 

Where a karnavan sets up a title in himself 
to buddings erected by him on tarwad properly 
during bis karnavanshtp the onus is on him to 
Show that the structure was made out of his own 
private properly and not our of the Tarwad 
pr< perty 3 M. 141 ; 5 M. 1 Foil. \AyUng and 
iyabjt, JJ,) GoviNDAN Nambiar V. Kanam 

25. I. C. 775. 

~~ Karnavan—’Acquisitions — Selhacquisi- 

Uons — devolution—Sut'vivor ship. 

Self-acquisitions of a karnavan lapse to the 
tarwad. (Sankaran Nair, J.) Abdulla v. Mir- 
thur. 12 M L. T 497 : 

17 I. C. 429: (1912) M. W. N. 1164 ; 

23 M. L J. 537 

Sarnavan—Alienation. 

’Karnavan — Alienation—Sale by Kama- 
and other members—Necessity for major 
portion of consideration — Decree. 

Where the major portion of the consideration 
for a sale by the Karnavan and some other 
members of the tarwad^ is for necessity the court 
must uphold the whole transaction. Further the 
pms. are not entitled to oblain the difference be¬ 
tween the wholesale pnee and Jhe amount 
actually proved as neces-^ary as the puichasers 
cannot be compelled to account for the application 
of the sale-proceeds or to pay any oart of it twice 
over. \Spencer and Ramesam, JJ.) Payya- 
NATTAN KrisHNAN V. INKIRIAS GoviNDAN. 

14 L. W. 639 : (1921i H. W. N. 716 : 

69 1. C. 302 : 41 M L. J. 381. { 

C D—Vol. IV 19 


iZ, , *■«»•»<»*'«« of landi-Suh. 

feat to lease in favour of anandravan Suit 6v 

Wnerc .be karnavan of a Malabar tarwad 
alienates tarwad p.operties in lavour ol the 
anandravan for purposes not binding on the 
Urwad and the anandravan was in receipt if toe 
tents from the tenants in possession, suit by the 
members of the larwad igainsi the karnavan and 
anandravan for p'^ssession, Held, that the tact 
that the anandravan was in possession of the 
propeny was no bar lo a suit lor possession by 

members uj the tarwad on behalf of tue larwad 

and that their remedv was nut a suit lor mere 
declarati m. 17 Mad. 232 and 6 M. L T. 17^ Kef, 
and Uist, P( sses^ioii oi rents is a po-se si in 
kn wn to and respected by law. [Qldftetd and 
Seshagtn Aiyar, JJ.) CHhRiA Kukhi PockeR v, 

MalikaiammalvaL iA Bappolty, 2b L 1 3d9 • 

fl9'9j M. w. N. 816 : 10 L. w’ 496 : 
o3 1, C 771 : 37 M. L J. o44. 

— -Karnavan—Alienation by karnavan and 

two senior anandravans—Binding nature. 

andiwjsvinorauandravans, ihere is sufficient 

evideoce oi th. assem ol the family, .Such a docu- 
meni lb not vitiated by the fact that the senior 
fe<i:alc mc.iibet diu not join, the law a^jphcable 
being ma^umakkathayam ai d not Aliyasan- 

i>«ccr, JJ.) MELOTH Kan- 

Kumakan Naik. 

(19l4j M. W. m. 231 ; 2a I. c. 609 :,1 L. W. 102. 
Earnav an—Anandravan, Bights of. 

777rrf-KaZ“’'~ -Powers and 

An anandravan has ordinarily no right of suit 
agaiost the karnavan or his agent for an account 

*”^"ag®ment. (2S M. 182: 20 M. 
izy r.j Where a karnavan and some men bera 
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MALABAE LAW—Karnavan—Anandravan. EighU 

of. 

executed a karar by which the management of 
tarwad property was left in the hand« of a 
ger for t^e nurpose of cleanrt certain 
title, ihf strar ger does not ^^^ome 

aeei't of {Ut nnandra^ans liable 

count for receipts. He is only a'' agert cf 
karnavan signi-'g of the other merr-bers m cxecui- 
jpg the karar ouly shows their assent to it ana 
no more. When a karrtavar>'$ authornv res- 
tricied by a familiar karar the rcstrictron should 
be construed strirtlv and he mu^^t be deemed to 
retain all powers not expressly taken away tS A. 
1384 of 1914. R.I It is however different » 

karnavan con\i<\cs with the stranger to defraud 
the tarwad, in which case an anandravan can sue 
for the karnavan's removal and fur accounts rrm 
the stranger on behalf of the tarwod. tO dfttid 
and Phillibs, Jf.\ KaRUNakara .IEnon v. Kuti 

Krishna Menon. 5 L. W. 5i i : 88 r ' 

(1917) M. W. N. 342. 


■Karnavan—Anandravan —Powers and 


rights of. 

A tarwad is not a public or religious charitable 
trust or C'-mpaoy and as such no suit hes for 
selt’ing schemes for a tarwad. 't'o remove a de 
jure karnavan court must be satisfied 'hat the in¬ 
terests of the tarwad ha'c been or wou’d be 
seriously jeopardised by his continuance. Mere 
carelessness to observe the strict terms of a karar 
is no ground lor removal and Courts have no 
power to impose conditions on a de jure karna- 
van without his consent. Since the members 
have no general right to partition on good cause 
shown, the Courts will permit suits for removal 
oi de lure karnavan. Fami'y Karats entered 
into by a majority of the members w't i the CJn- 
lent of the de iure guardian seem to have been 
upheld, as binding Oil the wbo’e ta'7vad. An 

cannot sue on behalf of the tarwad 
for relief claimable by the tarwad nor can he be 
allowed to sue for a mandatory injunction requir¬ 
ing the fearnovan to act in a paitii ular way for 
this will be asking the Court to substitutes its dis- 
cietioo for the karnavan's. In removmg a karna¬ 
van the Court must not overlook the next 
dt'flvan or appoint managers in violation of the 
anandra an's natural rights. (Snrfasfvn Aiyar and 
Napier, JJ.) Charia PaNgi Achan v Unnala 

CHAN. (1917) M. W. N. 18f) : L W 393 

21 M. L. T 329 : 38 I. C. 5131 32 M. L. J. 323. 

Karnavan-^Bebts 


MALABAE LAW—Karnavan—Decree against. 

_ Karnavan-De^is—Injunction restrain- 

i„g him from coniracimg loanj-Fomtly fur- 
poiCi-Binding against tarwad—Effect of in- 

’'‘In^thrcourse of the suit bv the junior members 
of the Malabar taiwad against their kaTrav;»n for 
removing him from c£&ce, an injunctirn was is- 
cued restraining the karnavan fr- m Hng 

loans, but during the pendency of the in)uPCtion 
order the k?'ri avan rcvertheless borrow td money 
fr>r the necessary purposes cf the family and 
utili'^eH it for such purposes. Held j suit 
brought to recover the amount so 'en* that not¬ 
withstanding the injunction r the debt was 

binding on the tarwad 9 All. 

Foil. {Abdur Rahim and Oldfield^ Jf ) PuzhakAL 

Edom v. Mahadeva Pattar. 47J. C. 778: 

35 A* L. oD* 

_ Karnavan — Deb’s—Tarwad t>roperty 

Ltabilifv for karnava ns dcbfs. 

A personal derree against a karnavan of a 
tarwad cannot be executed against the tirwad 

pro. e«tv unless the decree-holder can show that 

the decree was ibtamcd again>t the karnavan in 
hi^ rep esentat vecapacitv or was as a ipatt'*r ot 
fact obtained against the tarwad for ta;wad ne¬ 
cessity. {Abdur Rahim and Srh'ivasa Atyangar, 

JJ ) Kuttan V. Kalliani Amma. 

JJ.) IVUliA ^ ^ 

Karnavan^ Debts—Power to raise 


for dtfe^^ce of members in riot case. 

A karna'ai' has pouer to raise money on the 
security of the family pn pertv il m nev cannot 

be otherwise got lor defending the family mem¬ 
bers in an action at law. {Mdler and Abdur 
Rahim, JJ.) Sabhu Shettethi n. Krishnama- 
chariyA 9 M. L. T. 449 : 11 I. C. 33 . 

21 M. L. J 189. 


Earnayan —Decree against, 

Karnavan — Decree against Right of 


—Knrtiav''r — Debts — Pro-note—Execution 
by manager of tavazhi —S*>it by creditor ^Decree 
against junior members—Provident Funds Act, 
S. 4 

In a suit brought by a creditor against the mana¬ 
ger and other members of the tavazhi on a pronote 
executed by the manager, the plaint alleging that 
the money was borrowed for tavazhi necessity. 
Held, a decree could be given against the jun or 
members to the extent of their interest in the 
tavazhi properties. 27 M L. J. 595 Dist ; 3 L W. 
463 ; and 32 M. L J. 354 Foil. {9iadasiva Aiyar 
and'stencer, JJ.) Thankammai. Vayamkar Amma 
V . KuNHAMMA. 63 I. C. 878 : 37 M. L. J. 369. 


anandravan to appeal —t ollusion. 

\\ heie the karnavan whn brought a suit for the 
recovery of certain properties on behalf of the 
tarwad died after decree and the karnavan who 
succeeded him was net interested in filing an 
appeal as he sided W't > the deit. the next senior 
member cimld contmue the procccediugs ioining 
the karnavan fer the Mme being as a partv res¬ 
pondent. 29 M. L J. 632 Foil {Rakewell and 
Phillips^ JJ.) Kalliani Amma v Sankaran Nair 

62 I. 0. 688 ; 10 L- W. 380‘ 

Karnavan—Decree against—Liability of 


tar^vad proterly. 

Where a decree is in efiect against a tarwad 
the I act that the karnavan v/&s not specially im¬ 
pleaded in his rcpicscntative capacity will no t 
make it the less a decree against the A 

suit is to be iudged not by its form but by its sub¬ 
stance. i.e.. whether the person su»ng or sued 
conducted the su^t for his own benefit "T repre¬ 
senting the lamily of which he was the head. 
{Ayl^ng and Se^bagtri Aiyar, JJ-) KARAKKATTX- 
TAIHIL RAYARAPPA V. KOYATAN CHABLE VBBTIL. 

24 M. I.. X. 38 : 8 I W. 154 : 45 I. C. 489 : 

S6 1CL.J.51. 


»I«. 
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Karnavan—Delegation of Management. 

^^^l*^^'^*^—Oelegation of manapement 
Mclchnrath granted before expiry of the t»rm 

under which land is held—Rights of grantee - 
Successor if bound. i 

A karna"an of a tarwad allowing another 
member to discharge the duties of kai navan can 
resume management at any time. If a karnav^n 
naoUually grants improvident leases and thereby 
renders himself unable to lulfil his obligations 
towards the other members of tarwad this wouhl 
be a ground for removing him from his office but 
a pyticular lease granted by a karnavan cannot 
be declared to be void as against ihe lessee mere¬ 
ly because it »s not proved to be beneHcial to the 
tarwad A melcharath granted by a karnavan be- 

lore the ppiry of the previous term is not ab 

void but the succeeding karnavan will not 

transaction. 27 M UJ. 69l Dist. 
{Oldfield and Phillips, jJ.) Abdulla Koya v. 

Eachraran N/mr. 

47 I. C. 945 : 35 M. L. J.405. 
Karnavan—Position of. 
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Karnavan—Status of. 


A Karnavan of a Malabar tarwad has two capa¬ 
cities—a temporal and spiritual. In the former 

he’s the manag r of the family properties, nnain 
tains fhe junior members, represents ibe tarwad 
in transactions with strangers, etc. In his hit er 
capacity he presides at the ceiemonies and per¬ 
forms all the religious duties incumbent on him. 
A stranger cannot supplant him in his latter 
office ; bat may take his duties as man ger. 
{Seshagiri Aiyar and blapier. JJ,) Krishna 
Kidayu V. Raman. 38 I.C. 638 : 39 Mad. 918. 

■ ——“ Karnavan—Position of. 

The owoeiship of the tarwad property vests in 
all the members and the karnavan's position is 
similar to ihat oi a manager of a joint tamiK 
except that it is not open to the other members of 
me tarwad to enforce partiti“n as against him 
To this pxtent his oosition is more valuable and 
his authority is permanent owing to the absence 
of anv rig'it in any of the members to enforce 
partition. {Abdur Rahim and Sundara Aiyar, fj.) 
Kunhichekkan 11. Lydia arukendan, 

X1_M.L.T. 232 . 14 I. C. 480 : (1912 M.W.N. 386. 

- ^^-“Karnavan—Position ofHis rights and 

duties, 

A member of a family governed by Aliya 
santhana Law is not entitled to enforce a paiti 
tion OI the properb’ against the manager .who is 
the only one entitled to administer the property 
and maintain the other members though the 

f A.l_ t 1_-K- ^ A- <« • • 


MAIABAR law—K arnavan—Powers of. 

to be preiudiced in any way. 4 M. I7l Rel 
Pa“makkL Maravao. »: 

(1912) M.W.N. 109 : HI': 22 M I.V“o9; 

Karnavan—Powers of. 

“~'~~^arnavan—Powers of. 

The Ka. navan of a Malabar Tarwad is not a 

mere trustee. His ro«it on is that of the manager 
of an undivided Hindu famdi. [Oldfield and 

‘^'^tnakshi Nethiar Amma V. 
Cheriya Parvathi N’ethiar. 

11923) M. W. N. 657 : 1924 M. 174. 


The position of the Karnavan of a Malabar 
hIk, r0* a Hindu widow and 

he has in fact greater pow^ers than the manager 
of a joint Hindu family. 3 M. 169 Ret. He has 

agement of the family pro- 
perty and is even allowed to give Kanoms of the 
tarwad property without necessity, th ugh the 

Kanom ammi. ts to an alienation of the family 

property. The reason for holding that nececsity 
must be proved in order to validate a renewal 
executed befrre the expiry of the subsisting 
Kanorri is that it is impossible to pred cate some 
vearsin adva. ce what the state of afi?irs will be 

when the original Kanom expires. {Phillips and 
Devadoss,JJ.) Kfnath Achan zi. Kalliani Amma. 

18 L. W. 203 : (1923) M. W. N. 807 : 
1923 Mad. 700 : 45 M. t. J. 258. 


r ^^*'»avan—Powers of — Compromise—^ 

Burden of proof. 

It is not obligatory on a limited owner like a 
Karnavan to contest a hopeless case ; but if he 
chooses to enter into a c. mpromise, t’e and his 

compromise was 
entered int I honestly and for the benefit of the 
estate {Oldfield and Ramesam, )J.\ Subra- 
MANIYAM PaTTAR V KTZMAKKARA UtHENANTHIL 

16 I. W. 620: 31 M I. T. 464 
44 M. I,. J. 596. : 1922 M. 519 (H. C.). 

- Karnaran—Powers of and liahilities. 

In a suit for rede-nption of a mel harath granted 

'*’® r-araiad was fully represented 
and the Karnaian contended that the rmteharath 
was noi binding on the Tarwad. The case was 

decided against him. The decision is res judicata 
against ^e Tarwad. A Karnavan can grant a 
melchardth binding on the Tarwad if a family 
Karar does not deprive him of his power as Such. 
Mere non pasment of manusam or Sanjanyam 

“ not render a valid met harath in- 

— -- lA.,; vAiAA AAAWAA.ww.o *„.J i„c S/>cwc^r, 77 .'Krishna 

income of the property belongs to all and the Mencw ^Krishnan Nair 18 L W. 684: 

property cannot be so’d without their consei t. 29 M. L T. 340: 62 I. C. 598: 40 M L. L 338 

except for necessity. 5 M. 71.: *7 M. 233. Relied 
on. The managing member has got right e f 
management of the family property^ Pf exercis¬ 
ing disciplinary power of allotting residences 
inside and outside the familv house and he has 
duties also, e.g of maintainii g the members 
according to the means of the family and he 
pannot allow the interests in the other members 


—- Karnavan— Powers of—Kanom—Grant 

before expiry of lease—Successor when bound. 

. absence of evidence proving necessity or 

benefit to the tarwad a second lease given by a 
karnavan before Ihe expiry oi the prior lease will 
not bind the succeeding karnavan wheiher the 
grantor was or was not alive at the time, the prior 
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MALABAB LAW—Karnavan— Powers of. 

lease expired. {Sadasiva Aiyar 

KUNHAMMAD V. KUNHUNNI. 38 tt. hJ. «bl • 

(1930) M. W. N. 335 : 67 I. C.424 ; 11 


Karnavan —Powers of—Ttadc—Power 


to 

T^yon-DebtV—Liability of funior members 
The pursuit of trade is not one of the ordinary 
powers of a Malabar karoavan. The tarwad is not 
liable for debts contracted by a karnavan la the 
course of a trade carried on by him unless the 
business (>r trade was family or tarwad business 
or the members of the tarwad consented to tn« 
trade being carried on behalf of and for the 
tarwad Quaere Abdur Where there are 

minor members in a tarwad, the consent of the 
adult members would be sufficient Held, the 
trade in question wa-^ not a tarwad trade and that 
the debts were not binding on the tarwad and 
its members as sucli. [Abdur Rahtm and Spencer, 
77 ) 42 Mad. 761 ; 26M.L.T. 195: 

1919 M. W. N. 600 : 63 1. C. 262 : 
10 L. W. 204 : 37 M L. J- 316- 

Karnavan — Po7vers of — Renewal of 


hanom before expiry of term. 

A melcharalh granted bv a Karnavan before the 
expiry of the term of the Kanom will be binding 
on the tarwad only on proof of necessity or bene¬ 
fit to the tarwad. 27 M. L. J. 175 ; 27 M. L J- 690; 
27 M, L. J. 691 Foil The same principle applies 
to the giant of a renewal of a Kanom belore the 
expiry of the original term. It is not enough for 
the alienee to show that he made e quiries of the 
Karnavan and was satisfied with the st itements 
made by him as to the existence of a necessity for 
the renewal. [Abdur Rahim Se^hagirt 

Aiyar, JJ.) Vatavatta Raman Nair v. Kenath 
PUTHKN ViTTAL KUPPASSAN MENON 

61 1. c 740 ; 36 M L. J 630. 
—Karnavan—Powers of—Revival of barred 


MALABAB LAW— Karnavan—Powers of. 

the tarwad who were not parties thereto. (Sesfca- 
Tri Aiyar and Bakcwell, JJ.) Pilakantan 

CHBTT,0TAN .. ,33 , 

(1916) 2 M. W N. 860. 

_ Karnavan—Powers of-Power to limit 

powers-Famtly karar-Abste^ 
one «jrm6er—Karar whether revocable—Power 
of karnavan to create melcharath 

A family karar among members of a tarwad 
restricting the ordinary powers of a karnavan 
with a view t'^ settle lamdy disputes or to provid 
against mismanagement is not merely a delegation 
of the powers of the karnavan to other members 
of the family revocable at the will of the 
karnavan. A karna an with powers thus limit¬ 
ed cannot grant a melcharath without the consen t 
of other members of tne tarwad. A tarwad can 
restrict the ordinary powers of karnavan by 
means of a family karar, which the karnavan 
cannot set aside of his own authority 8 M.381: 11 
M. 134. Foil. Where a karnavan is a consenting 
party to a tamily karar, he is bound by its terms 
unless the other contracting paries are willing 
lo release him from his obligations or he can 
show that the karar is no longer benedcial to ihe 
interest of the tarwad. Abstention Irom personal 
reasons of one member of the lamily canno 
affect the binding character of the fear.rr on those 
wbo are parlies to it. [Kumaraswami Sastn 
and Phillips, JJ.) Panqi Achan v. Bheeman 

Achan. 


debt. 

The power! of a karnavan of a Malabar tarwad 
are more like ihose of a manager of a Hindu 
family than those of Hindu lather. The karna- 
van has no power to revive a barred debt against 
the tarwad. A mortgage by a karnavan in 
payment of a barred decree is not binding on the 
junior members of the tarwad. [Seshagiri Aiyar 
and Napier, JJ.) Mankootil Chathukotti 
Nair v. Komappan Nair. 

(1918) M W. N. 144 :44I. C. 672 ;36M L. J. 880. 

I »Karnavan—Powers of—Melcha a'/i btfore 

expiry of kanom—Justsficatton—Family necessity 
or advamagt, 

A karnavan of a Malabar tarwad has not an 
uncontrolled authority in the renewal ul kanoms 
or ID the grant of melcbaraths prior to the expiry 
of the former, but must justify his grants by 
family necessity. 16 I. C. 391 Foil. (Sarfasira 
Aiyar and Moore, JJ,) Venkitammal v. AlaNOAT 
Raman Nair. 34 I C. 931. 

Karnavan—Powers of—Melkanom grant 


- Karnavan—Powers of ^Status of Alie¬ 
nation by karnavan. 

Per Seshagiri her, J—Though a karnavan is 
the absolute manager, yet be holds for hims^i 
and for the benebt of all other members t'f the 
tarwad and he being in a fiduciary position the 
members next iii seniority could not only Sue for 
his removal but also coold Cvintest his alienation. 
A karnavan has larger power than the manager 
of a Hindu family m the management of jiarwad 
property The relationship of karnavan towards 
the Junior membeis IS more like that of trustee 
and cestui-gue^trust or i^f guardian and ward. 
[Wal is, C. J,. and Seshagiri Aiyar, J.) RajaH of 
Arakal V. Chukya Kunhi Kannan, 

31 I. C. 482 : 29 X. L. J. 632. 


- . I Karnavan—Pozvers of —Melcharalh grant 

of before expiry of prior lease—Validity, 

A meicharath granted by a karnavan in the 
absence f neccs-iiy before the expirv of ihe prior 
lease, will not be binding on his successor, 
whether the grantor was or was not alive at the 
lime of expirv • f the prior lease. [AyUng and 
Hannay,JJ.) Chamb^*zil Moidin Kutti v. Aciiu- 
tambal Konti Koyan Muth. 

27 I. C. 1007; 27 M L. J. 691. 


of—When a kanom is subsisting, 

A meUanom granted during the continuance of 
a previous kanom is not altogether void but is 
only voidable at the instance ot the members of 


- Karnavan—Powers of—Grant of inel- 

charath. 

A karnavan has no right to grant a melcharath 
during the currency of an existing ^anom granted 
by his predecessor, unless for necessity or for 
benefit of the tarwad. The burden of proving 
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MALABAB LAW—Karnavan—Powers of. 

necessity lies on the alienee. (12M. I. T. 600, 

fvw Tyabji. JJ.) PULINHOL- 

iyil Murikoli Raman Nambiar v. Puthalath 

Kakoitan Raman Nambiar. 1 L W. 640 • 

26 I. C. 678 : 27 M. L. i. 176. 
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MAIABAB LAW—Karnavan—Removal of. 

Karnavan—Bemoval of. 


- iCarnavan—Powers of—Karar. 

The property of a Malabar tarwad is not tbe 
individual property of the ttarnavan who cannot 
delegaie his rights with respect lo that tarwad 
property. The manager’s power can be modified 

by a kaiar entered into by the other members of 

the property. (Sundaya Atyar and Sadasiva 

Atyar^ JJ.) Govindan Nair v, Narayanan Nair. 

23 M. L. J. 706: 12 M. L. I. 686 : 
17 I. C. 473: (191S) M. W. N. 79. 


——Karnavan—Powers of—Grant of mel- 
charath— Pending prior lease. 

Where a karnavan of a Moplah tarwad, two 
years in advance of the prior leases, executed a 
melcharaih in plfi’s favour for 5 years commenc- 
ing after the expiration oi the said lease 
without any necessity or benefit. Held, it was 
not binding on the tarwad. A karnavan for 
the time being cannot tie down the discretion of 
t 0 S 6 th^t 3r€ to succeed bini in ihc nianageroent 
by granting leases of family lands, when there is 
no reason absolutely for doing so and the lands 
are being held by tenants on lea es which are 
stulin iorQ0.(Sundara Aiyar and Sadasiva Aiyar. 

Jj.) Karyan Kandy Pattupurail v. Ayilliath 
Kushitath Krishnan Nambiar. 

27 M. L. J. 690 : 16 I. 0 391: 

12 M. L. X. 600. 


~ Karnavan—Removal - Declaration af 

unfi nessofanandiavun-Gvounds for eVcLifn 

TolTofcTurL 

In a suit for removal of (he eman of an alia- 
sanlhana family the Court has power not only to 

nf The S declare the uuHtness 

of the senior anandravan to succeed tojthe Tana 

ge.neut of the family and put his junior in TanT 

gement The forfeiture of the office on gross mis 

conduct reiideriiig eiman unfit lor it is^the basis 

Of the power Moral unfi.„ess is also an 

good reason fo. expulsion.(>/,s„c<;r ana Krishnan 

7 11 J-aSa : 11 L. W. 49 : ,1920) M, W, N 117: 

27 M. L- I. 88 : 53 I. c. 855 ; 43 M. 319 


- '-Karnavan—Powers of—Demise of jenmi 

rtghl — Presumption. 

Where a karnRvan demises property stating 
that he has Jenmi right over it, the presumption 
IS tdat it ^as executed in the capacity as joint 
holder with the other members. (Abdur Rahim 
and Sundara Aiyar, //.iKunhichekaAN v. Lydya 
ARUCANOEN. 11 ai. I,. X 232: 

14 I. C. 480 : (19121 M. W. N. 386. 


Karnavan—Powers of—Lease for 60 

years. 

creation of a kanom by the karnavan of a 
Malabar tarwad for sixty years is illegal and can¬ 
not be recognised even for the usual term of 12 

years. The person in possession under such a 
kanom, even though a junior member of the 
tarwad cannot erect a structure on the land de- 

will not get compensation on eviction. 
\HOdur Rahim and Sundara Aiyar,JJ,) Kalliani 
Amma V. Govinda Menon. 36 Maa. 648- 

22 M. L. J. 23 : 10 M. L. T. 399 : 
12 I. C. 492 : (1911) 2 M. W. N. 487. 

-- —Karnavan — Powers—Payment out of 

money in deposit in Court—Karnavan—Whether 
should be required to give security. 

Money in deposit in Court and due to the 
members of a Malabar tarwad should be directed 
to be paid to the karnavan and no security 
need be furnished by him. [Abdur Rahim and 
^undara Aiyar. JJ,\ KoNTHi Memon v. Chenni 

12 I. C. 77 : 10 H.L.T; 190. 


A suit lies for the removal of a karnavan re¬ 
cognised as -iuch by a tainijy karar on the ground 
of gross misconduct. Whereby a karat the 

^ for the time being 

granting him however bis right to manage a tem^ 

, pie and utilize the surplus income from it for his 

maintenance and consiituted the senior anandra. 

van as Xho karnavan held in a suit to remove the 

newly made karnavan that the karar had tht 

eflect of completely putting an end to the status 

and (enure ol the old karnavan and appointing 

the new \,arnavan and that the ncwly-appointed 

Imrnazan became de jure karnavan who co^uld not 

(32TLf 3277^^ -scm;duc?.‘ 

tjz M. L.. J, 323, Dist) The removal of a karnn 
van by a lamily karar though with hi. consent is 
an act done by the whole tarwad and iTt a mere 
renunciation of his rights—an unilateral if 
M^577. (ii^uihs, C. Sada.va Zar^Lfspen- 
Pazhavathil Mavilaputhia V. KUNHI 

Raman. 41 11^4 jy, : 34 M L, j 499 . 

(1918) M. W. N. 283: 23 M. L. t'sib ■ 
4S I. C. 26 : 7 I. W. 643 (F.Bd! 

—- Karnavan—Removal-Lunacy -Effect of 

Lunacy 01 a karnavan is a conclusive Hou Ja 
for an application by the next anandravan for bis 

TTffintv e»-«-Th°e,he, 

Thifhm h management oi 

whether it would be necessary to have him 

removed by order ol Court. (i.u.„dara Aiyar a^d 

ushagirt Aiyar. jj) Govind.n NaTr T 

NaRAYANANNaIR. 19 M t -7 

(1913) M. W. N. 79 : I 7 T. C 4^3 \ 

23 M. L. J. 706. 

Karnavan- Removal - Anandravan- 

Suit to set aside alienation by karnavan. 

An anandravan or junior member of a Malabar 
tarwad can maintain a suit for the removal of a 
karnavan irom his office and lo set aside alien/ 

sein'r'ana'fdrL^n/an 

sue for the recovery ol the properties alienated by 
the arnavan without consulting the other mem- 

^ they 

f/i Henfh” W'th the karnavan, he has 

yiLsHERi Kair. J.) Man- 

alsheri Illath Krishnan Nambudiri v. Kesh- 

AVAN Nambudiri. 16 I.C, 612: (1913) M. W. B. 38. 
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MALAB&K lAW—Karnavan— Bights of junior 
members* 

Ka'navan-Bights of janior members. 

Kar..avan-/?i ht of junior members-- 


Afyancemcnt with — Binding. 

Unless the larwad is proved to liave suffered 

seme de’riment by an arrangement entered int 

by a karnava-^ih& fact that a janior m mber Wo* 
not consulted, does nor invalidate tne 

[Sadasiva Aiyar and Burn, U.) 

Vasudeva Kavi Varma ram naithilath 
Matathel. 56 I. c. 199 ; 27 M- L. T- 6 . 

_Karnavan-iVrghf 0 / junior members to 


sue tor f((iemption. ^ 

Unless the karnavan is p'oved to be guilty ot 

gross ciiucooduct and collusion it is not compe- 

teii*' to the junior members )f a tarwad to sue for 

redemp'i ■»ti of a kanom granted by their 

t>a« 20 M. 129. Foil. {Spencer and Bakeisell. JJ-) 

OtTAPAKAKKAL THaZHATH SoOPI V. CHARICHAI 
PALLIKKAL vJaRIYAMMA. „ „ t rr icq 

43 Mad. 393 : 11 L. W. 200 : 27 M. L. T. 169 . 

(1920) M. W. N. 279 : 55 1. C. 760 : 

38 U. L. J. 207. 


Karna^’a ”—Rights of — Karar. 


Where after the karnavan of a tarwad becorne 
a «Mui. 'he succeeding karnavan being incapable 
of managing the tarwad agreed with the senior 
female member to vest the management of the 
tarwad m the latter. Held on a construction 
of the karar, that the karnavan could obtain a 
renewal't an otti deed which would have be¬ 
come barred if not renewed. [Seshagiri Aivar and 

Nabier, 77.) Krishna Kidayu v. ‘^aman. 

^ 38 I. C. 638 : 39 Mad. 918. 

Karnavan —Rights of-Suit to recover 

t m • S 


MALABAB law— Landlord and Tenant. 

If the nature of agricultnral tenancy is not 

proved, then even as regards agricultural leases 

in Malabar, the presumption is ihat the tenancy 
is Irom year to year, li the tenants have no addi¬ 
tional mortgage*rights as in kanom tenures. 

.Sadasiva Aiyar and NapUr.JJ.) 

GoviNDAN NamBUDRi. 62 1. c. 390: 13 L. W. 397. 

_ Landlord and tenant—Covenani fo*' re¬ 
newal of lease — Binding effect. 

A lease granted by tue stauomdar provided:— 

“ 1 shall well improvethis taramba and plant. . . 
etc When the improvements have survived the 
period of decay and the cocoanut trees bigm 
to bear their hrst truils I shall take a Taraga 
alter fixing the rent in accordance with lue 
local costum on an inspection ol the Kuzluka- 
noms ” /fcfd, that this clause was nut optional 
but binding on the lat.dluru to lenew the lease on 
the conditions coiuatned therein and that the 
rent was to be revi>ed in view ol any larger 
yield from the land that might accrue ai.d also 
according to the custom of the country in ics, ect 
of such leases. [Abdul Rahim and Odgeis 77. 
Kaithal Kuttian V Klzhatte Puthen Veetil 
Thirumangalath Kaharatan Ummama. 

44 Mad. 609 : 13 L. W. 208 : 29 M. L. T 17 : 

tl921, M. W. N. 169 : 62 I C. 62 : 

41M. L J.202. 


lands in possession of junior members in lieu of 

maintenance. 

Where by arrangement with a former karna 
van the junior members are in p .s^ession of cer- 
tatn lands m lieu of their maintenance, a succeed¬ 
ing kantavan cannot recover possession of such 
lands irom them, unless he sets as'de the prii^r 
arrangeiuent for some good cause and offers to 
make some other suitabk arrangement for their 
mai' lenance. 33 M 436 F. ; S. A. 663-05 K. 33 
M 436 [Abdttr Rahim. C. J. and Spencer, J.) 
Ramaswami PattaR V, Gopalan. 

37 I. C. 659 : 82 M. L. J. 97. 

--Karnavan— Rights of—Right to give 

discharge —Kanomdar— of payment to tar¬ 
wad—O'^us. 

Where the manager of a family is in possession 
as ka*>ontdar. and is himself the owner of the 
equity o* redemption and where he pleads that he 
has di‘charged his liability to the iamily by pay¬ 
ment to iw . of its members, there is a heavy 
buiden on him to prove satisfactorily that he did, 
as a matter of fact, make the payment. As mana 

gtr he is bound to deal with the money for the 

benefit of the family and lo account for its appU- 
catioi . [Contis-Trotter and bnntvasa Aiyangar, 
JJ ) PaKU AMMA V. iTTECHERRl AMMAH. 

321. C. 459. 


Landlord aud Tenant. 

Landlord and tenant—Presumption 


__ Landlord and tenant —KuMhikanom 

lease—Expiry of term— Position of lessee—Su t to 
recover possession —Notice lo guit Decree 
Form of—South Canara. 

Under the Customary Law a kuzhikanom les¬ 
see is entiilcd to remain in possession of holding 
until he has been paid the value of the improve¬ 
ments. He does not become a tles^as^t^ on the 
expiry ot the peiiod However he ceases to be 
a tenant unless the landlord subsequently assents 
to his holding over, and is not entitled to any 
notice beiore he is sought to be evicted. A suit 
to recover possession from a kuzhikanom lessee 
alter the expiry of the period of his lease must be 
regarded as practically a suit lor redemption. 
The Court should on ascertaining ihe value of 
the improvements fix a lime within which the 
Compensation will have to be pa»d and pass a 
deciec directing surrender on the expiry of that 
period. [Se'hagiri Aiyar and Bakcwetl, JJ.i 1 he- 
man Kunhi Pathgmma. 41 Mad. 118 : 

(1917) M. W. N 784 : 6 L. W. 670 : 
48 1. C. 767 : 84 M. L. J. 12 h. 


ihat tenancy is from year to year 


- Landlord and tenant —Verumpattam 

lease—Nature of—Notice—RequirCti to be reason¬ 
able and not 6 months, 

In the absence of an express contract to the 
contrary a Verumpathm lease must be treated as 
a lease from year to year, and the oidinary pre¬ 
sumption about twelve years in case of a kanom, 
is not applicable to a Verumpattam Uase. 

In case of a Verumpattam lease, only a reason¬ 
able notice to the lessee and not a six months* 
no'ice is necessary. The question of what amounts 
to a reasonable notice is one of facts and is to be 
determined according to the particular circum¬ 
stances, and local customs regarding harvesting 
and letting of lands. The exact synchronizing of 
the date fixed in the notice ot relinquishment with 
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the termination of the lease period is only of im¬ 
portance in so far as it prevents difficulty m ap- 

;■/.) Ganga- 

DHARAN PaTTAR V CrtARlA KUNIUN M RaJAH. 

8 L. W. 491 : 42 I. C. 26d : 33 M. L. J. 612. 
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- Landlord and tenant^Rent—Set-off— 
Improvemenls, " 

Under Malabar Law a landlord may set off all 
arrears of re it tor whatever period due'against the 
value of improvements payable by him. {Oldfield 
and Phillips, JJ.) Haki Hara Mangalath v. 
Ibrayan Kutti. 38 ^ 

(1917) M. W. N 275 


r and tenant - Khuztbanom 

lease-~ Incidents. 

Whwre k/iutfiiitano'n. tenants cut trees wroa?- 
iully irom the land daring their Iz years term 
the landlord is, a ider tne daUbar common 
law, entitled to se^ off tnetr value against the 
value oi the imorovements paya Jle by him to 
the tenants. {Sadas'va Aiyar and Napier, Jj,\ 
PUMPALIVA VkNG.ALIYA V. KUNHAMINA. 

2j I C. 7 

^"^Landlord and Tenant — ltnprove*nen Is 
—Compensation for—Rights of purchaser of 
Ussee's interest. 

When a suo>equent lessee purchases the house- 
*old interest oi a prior lessee, he is eiituLd to 
•compensation from the lessor not oi^iy for the 

improvements made by him,ell but also for tne 
i^provemeats made by bis predecessjr-iu-tiiie 
The tenant soould be allowed to remove tne 
hulldings, etc., within a reaso.table time and on 
«ts lailure to do so, he is entitled to a compensa 
tion on a reasooabij scale. {Tyabji and Spencer. 
JJ.) PATTaNGAL MOIDIN KUTTl V. C P. UMA- 
J^AYYA Umma. 24 I. C. 849. 


MALABAR LAW—Land Tenure 

considered. iSchwahe, C. J OldfipiA 
Devadoss and Venkatosubba Rao jj) Av^/a’ 
kutti z;. Krishna Pattar. ’ 

45 Mad. 394 : (1922) M W. N. 192 ; 

4R M V \ ' ^ ^*650 

43 M. L. J. 1 ; 1922 Mad 274. 

-Anubhav,™ tenure^ 

Ouagre. — Whether an anubhavam ierwirc in 
Malabar can be lor.cited for denial of land- 

vIliI ’ SREDHARAM 

VALIA KAJAH V. NtRAYANA. 

H921) M. W. N, 639 : 41 L. J. 625. 


Land Tenure. 

Land lenwres—Melcharath--Gra«^ of— 
Kanom if terminated. 

When a meicharaUtis granted, that does not 
ipso facto put an end to the interest of the Kanom- 
dar. The laiter has his full rights till he is lully 
ledeemed. A melcharam grants d without autho- 
•Tity can be satisfied by the person who has autho- 
rity. {Oldfield and Ramesam, JJ.) Kozhikot 
Patinhare Kovilagath Thambatti Tham 
burathiv. Sankara Menon. 1924 M. 2^6. 

-^Land Tenures — Alienation — Forfeiture. 

Inalienability and forfeitability ol land tenures 
of Kararaaaari and Adfmayavana are not allowed. 
(Ayltng and Krxshnan^ JJ.f Zamorin Raja 
Avergal of Calicut v. Unikat Karnavan 
Samu Nair. 16 L. W. 164 : 1922 M. 290. 


tenures adima 

ienures—Ke>umption of grants. 

Ku'*ima and adima tenures (grants for riact 
serv-ce^. cannot be resumed. A Kudin.a tenure 
t ranleo Cor future services will be forfeited it the 
tenant^refuses to periorm such services. A denial 
Of landl.rd-s title amoui.ts to a refusal to reader 
the necessary services. xOldfi Id and SeshaHri 
AiyarJJ.) Kolengereth Raman Nair v Ma'rri 
Yammo, 43 Mad. 480 : il920i M W. N. 332 • 

56 I. C. 13 ; 11 L. W. 613.' 

vana Inalienability, forfeiture—Waiver. 

Ka'ama«ari and Adimayavana tenures are 
alH nable by custom in S.>uth Malabar. Ihe jenmi 
IS not eniitled to forfeit th'^m on alienatmii. The 
onus of provine a custom of inalienab lity of such 
tenures is on the persoa setting it up. Evidence 
as to grant for the perf.jmance of future services 
IS‘nadmissible in considering the que-tion as 
the resumption ..f suchgr«»/s arises under the 
general law itself and not from any specidi custom 
Hv/*»g and Krishna*?, JJ,) Zamorin of 
Calicut V. Unikat Karnavan Samu i\aik. 

38 M. L. J. 275 ; 27 M. L. T. 111. 


—Land tenureService tenure — Santha- 
ihi Brahmaswom—Adimavavana-Alienability^ 
Liability to resumption. 

Assuming without deciding that service 
tenures like Santhathi Brahmaswom and Adi- 
mayavana are inalienable, it is not part of the 
customary law of Malabar that on such alienation 
the grantor is entitled to resume the grant and re- 
€nier on the lands granted. Cases and text-books 


~ Anubhavam tenure — 

Kanom —Redemption. 

•■A.mbhavam” may be used wiih reference to 
the tenure of land and it will prima facie 
impoit an irredeemable tenure or ii may be used 
with refcieiice t ^ Specified money or grain rent 
coarged on iheland and in that case it will not 
imply any tenure in favour ol tiie grantee Where 
ibe remui.erauon mentioeed m the deed is a 
delimte quanity of grain out of the produce of the 

lands tne presumpuoii is that o.dy a lentcharee 
was granted. 30 M. 203; 29 M. 501 Foil li me 
grantor reserves to himself a dehnite quantiiy of 
the produce at rent and the whUe of the prud^uce 
of the lands subject only to the payment 
of that small rent is lobe enjoyed by grantee 
the prcsumptioii is that the land i self is 

.nzw/M®'' ^^2 Foil. 

{Oldfield and Spencer, JJ.) hviHLH Takwad 

Karnavan ti. Muthiyalur Kumaran Raichan 

43 1. U. 379. 


———Land tenure—Adima and anubhavam— 

Adima and anubhavam indicate the same kind 
of tenure. Inalienability is a characteristic of 
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MALABAE law—L and Tenure. 

this tenure. (1917) M. W. N. 419 , 

{Ayunk and Napier, JJ.) VenkatagiRI Patiak 

v. MaNAVIKRAMA -n T r -Tftft • 

(19i7, M. W. N. 419 : 40 I. C. ’69 • 

6 L. W. 114. 


Land Itnun—Anubhavam. 


The term •• anubbavam ’ conlers a pennanem 
tenure when used in a grant of land {Bakcwell 
and Napur, JJ ) Krishna Alyab v Mukinga 
Mallial. 1. G. 8#.!. 

Land tenure — Anubhaxam tenure— 


Forfetture of tenancy by denial of title. 

Where land is held on anubhavam tenure, the 
denial of the landlord’s title not directly made to 
the landlord does not work a lorfciture cl the 
iewTivicy. {^adaipiva Aiyar and Seshagtn Aiyar, 
77.)Sankakan Nair V. Kochappu Mejcon^ 


Land tenure—VtUakhu money-Wluit 


15 . 


* Villakhu money” customarily paid by house¬ 
hold rs in Malabar to the temples on whose land 
they are living, is in the nature of quit-rent, and 
a grant of the said sites tj ine house-holders by 
the Kajahs, though it conleis a permanent tenure 
on the grantees, is subject to the payinem of the 

quit rent. iWa/fis, C. 7. anti Huiimiy, f.i Cheria 

Pangy Achan V . Krishna Patai. 

28 I. C. 8 : 1 L. W. 767- 

-- Land T<»Mre — Kudima tenure—For’ 


feiture. , . . ^ 

A landlord’s power to recover the land and to 

oust the tenant in Kudtma jenmam deIni^es is 
limited to cases where the tenant omits to per 
form the services lor the peiloimance ol which 
the grant was made. -A denial of title is not 
enough. {Spencer and Napur^ JJ ) Thikkillath 
Takwad Ka^anavan V. Vadakka Chathibikath 
Manchu Nair. 2? I. C 863 ; 2 L. W. 102 

__ Land tenure —” Anubhavam’' tenure — 


Alienation of. 

Alienation of lands held on anubhavam tenure 
to a stranger puls an end to the tenure and the 
lands revert to tne grantor even wiioout any ex¬ 
press clause, m the grant providing for a re¬ 
entry. 27 M. 202. F : 36 M. 380 Dist. [Sadasiva 
Atyar and Hannay, JJ.) Ukkandth i; PULIYA- 

KOT Kvnhi KUTtan. 27 I. C. 10 

__ -Land Tenure—Karamakari tenu>e. 

'•Karamakari tenure” is non transferable in 
Malabar and its holder has a permanent right of 
occupany confined to cultivation only, without any 
right of alienation. Therefore, such a tenant’s 
alienation tpso facto extinguishes the tenure. The 
absence ol express provision for re-entry is 
immaterial. {Uenson and Sundara Aiyur, JJ.) 
Achutha Menon V. Shankaran Nair 

36 Mad. 380 : (19ilj 3M. W. N. 620 : 22 M. 
L. J. 118 : 12 I. C. 1007 : 10 M. L. T. 621. 

Maintenanoe. 

Maintenance—Junior members— Sepa- 


MALABAR law—M aintenance* 

The junior members of a Malabar Tarwad 
are entitled to receive maintenance out of the 
1 arwad house when there is no room for t^m in 
the house. 11 the karnavao makes an ipsufhcicnt 
allowance, they can apply to court to rectify the 

focic the junior members living out o£ 
the Turwad should be treated equally, but the 
ciicumstances of each may be looked imo in fix- 
iug the amount. It is for the karnavan to judge 
«Lt each should get. Such considerations as 
healih need for education, earning capacity, prior 
maintenauce grants, can be taken into considera- 
tion What is reasonable maintenance is a ques- 
li ,n of fact, and a Court will not lightly inieriere 
with the decision of a karnavan as regards the 
rate he fixe-. When a decree tor maintenance or 
arrears is passed against the karnavan of a 
Malabar Tarwad the proper form is not to make 
it personally against him but aga'MSt him as kar¬ 
navan and aga.Dst the income ol ihe tarwad 
propenies and tne properties ot the tarwad. 
{Schwabe, C. J. and Wallace. J.) KoTTAL 
Kunhalikutty Haji V. Kunhamayan. 

46 Mad. 667 : 44 M. L, J. 212 : 

17 L. W. 636 : 32 M. L. T. 366 : 
1923 M. W. N. 247 IH. C.J : 1923 Mad. 280. 

_ Mainlenance — Menchilavu — Right of 

Anandravan and his wife. 

An ananaravaii is noi entitled to claim against 
the karnavan of his tarwad Me^.fMavu to his 
wife who belongs to anutner tarwad {Phtiltps 
and Napur. JJ.) Kavonni Achan v. Kizhaka 
NADUVATH, 42 Mad. 789: ^0 

11919) M W.N. 671 : 62 1. C. 918; 37 M L.J. 167. 

- Maintenance — A/a/c member leaving 

tarwad to live in wife*s tarwud— Menchilavu. 

A male member ol a Malabar tarwad house 
soley tor the purpose of living with his wile is 
entitled to separate maintenance ^n<\ menchtluvu. 

30 Mad. 203; 30 Mad. 591; 36 Mad. 593 Foil. Per 
Seshagiri Atyar. 7.—The Customary Law ol 
Malabar is that oidinanly every member of a 
tarwad house should be maintained by the karna¬ 
van. The onus »•( proving that his dtp.iituic fiom 
the tarwad is for proper cause is on the member 
If^aving the tarwad house and it is not for the 
karnavan to show that it was improper. 35 M. 
L.j. 605, Diss. Menchilavu is pan • f maintenance 
and does not stand on a higher looting. [Oldfield 
and beshagiri Atyar^ JJ.) Kalavook GoVINDAN 
Nair v. Kunja Nayar. 42 Mad. 686 *. 

(1919i M.W.N. 302 ; 26 M. L. T. 189 : 61 I. C. 326 t 

36M. L.J. 665 


rate maintenance—Right to— Decrees against 
karnavan—Form of. 


- Maintenanoe —Claimant living away 

from tarwad hcu.-.e and maintained by Husband- 
Effect—Custom against right to sepaartc 
tenance in such cases — Proof —Owns- Qiianlutn, 

A junior member of a Malabar tarwad who 
lived away Irom the tarwad house, but under the 
portcctioii of her husband is entitled to main- 
tcnanCkf from the tarwad and her nghi thereto is 
not conditional upon her husband being unable 
to maintain her. Per Sadsaiva Aiyar. 7.—As 
a general rule, the desirability ol living with her 
husband is a good ground fur a Nair lady living 
away from the tarwad house. The onus oi prov¬ 
ing a custom that a junior member of a Malabar 
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tarwad forfeits her claim to separate maintenance 
oy I’Ving awav Uom the tarwad house for the 
purpjse of living with her husband is on tue 
party Settingup such a custom. [Ayling and 
^(lasiva Atyar, JJ.i Kunhi Krishna Menon v. 
Kunhi Kasa.mma 24 M L r 448 • 

(19181 M. W. N. 761: 49 I. C. 471: 3a M. 1. j. 566* 

- Maintenance — Allowances—Nature of — 

Female member married under Malabar 
Marrtage Act—Claim for main ten arice for period 
during which she was living with her husband. 

In a suitf for arrears ot maintenance brought 
against a inalabar tarwad by a female member 
thereof, whose marriage had been legistered 
Under the Malabar Marriage Act, on her own 
benalf and on behalf of her childern, main 
tenaoce could not be denied to plffs unless 
circumstances showed that the tarwad was not in 
a position to g've separate maintenance. The 
rignt of a member of a tarwad for an allowance 
IS an iocideiit of co-proprietorsbip in the propei- 
ty ol the ta'wad and is not lounded upon moral 
or quasi legal obligati ms or inabilny to maintain 
himself or herself. [Seshagiri A>yar and Bakewtll, 
Jj.) Manik \th Ammini Ammal v. Manikkath 
Padmanabha Mhnon. 41 Mid. In75: 

24 M L. T. 498 : 48 I. C. 104 : 36 M. L J. 609 
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MALABAB law—M aintenance. 

by karar is subject to fluctuations under the altered 

circumstances of tne tarwad. {Sadastva Atyar 

(1913) M. W. M.’379’ 


of. 


■Maintenance—Tavazhi members—Right 

fr entitled to maintenance 

frumihe Tavazm properties especially when 
the Taiwad is unable to maintain him and he 
has no private piopeity sutheient ior his main- 
tcnai.ee. Ralitm, J.-He Wiill be so 

eiitnled even apart from the lact whetoer the 
larwad is able to maintain him or not as all 
ir.embers have an interest in Tavazhi property! 

Hahrm.JJ.) Naku AMMA J. 
Kaghava Menon. 18 I. c. t; 38 Mad. 79 


-- Maintenance—Right to—Cr, P. Code, 

S. 488. 

A child pGSsessing a legally enforceable right 
to maintenance from its mother’s tarwad and 
being actually maintained by that Tarwad 
cannot obtain an otder for maiotenance aga*i si 
its father under h 488. [Abdur Rahi^ and 
^yiing.jj,) Chanton V, Chakkpayan Mathu, 

39 Mad, 957 : (1916) 1 M. W. N. Ill ; 

17 Cr. L. J. 16 : 19 M. L. T. 23 : 32 1. C. 144. 

— -- Maintenance — Karar — Tavazhi — 

Members subsequently born — Karar between 

t^rnavan and members of tavazhi—Members 

born subsequent to karar entitled to claim main¬ 
tenance 

Wnere a karar between a \sarnavan of a 
Malabir tarwad aod the head of tavazhi provides 
for the maintenance of the then existing membeis 
Of the tavazhi, members born in the tavazhi subse 
qaent to such karar are entitled to similar mai' te- 
nance and the karar does not bar their claim and 
tu a suit lor maintenance of the minor member* it 
IS not necessary to make a prayer to set aside the 
karar as they were ntt parlies to it. {Sattkarah 
Naif and Oldfield, JI.) Pattu Neithier Amma 
V. Thazatha Dhakmam Achan. 21 I. C. 765 

Maintenance-^ Menchilavu — Meani*-g — 
Right of members of tarwads, and tavazis — 
Karar fixing Menchilavu—If binds members 
not pariies^lo its. 

'Mdnehiiavu means an allowance required for 
purposes oiher than mere food* and clothing. It 
*bcludes sums required for keeping up a re>pect 
able appearance consistent with the position and 
^gnity of the family to which a person belu» gs. 
Members of Malabar tarwads and Ta^azi 9 are 6 n» 
titled by usage to tnik allowance. A karaV fixing 
the vienchilavu will not bind the members, not par¬ 
ties to if. • The award of Menchilavu even if fixed 

C D—VoL. IV 20 


-- Maintenance-Female member of tarwad 

itving separately xvtih her husband, whether 
entitled to claim. 

A member oi a tarwad who leaves the tarwad 
liousd fora justifiable or proper purpose would be 
entitled to eniorce hjs or her right to share in the 
larwad by receiving maintenance out of it 
J^eparale residence IS no ground for refusal A 

maintenance may be infer- 
red by the court where the wife 1 ves separately 
with her husband, a nch man, without making 
any demand for maintenance. The desirability 
Of living with one’s husband is a good or justifi- 
able course lor a lady to live away from the 
tarwad house, though custom is againsi it. Some 
social customs may. change without aflcctiog legal 
rights. {Sundara Iyer and Sadasi.a Iyer JJA 
Payvam Vellathumkaka Muthu Amma v 
Favyam Vhllathumkara Gopalan. 

36 Mad. 693 : 23 M. L. J. 496 16 I. C. 895 • 

13 M L. J 120* 

-- -Maintenance-Separate mamtenance- 

Gro^^ds—Discomfort in dwelling in family 

It IS not Open to a junior member of a Malabar 
tarwad to leave the larwad hou.e aud claim se¬ 
parate maintenance, simply because he or she 
dues not feel comfortable there, but such ma-nte- 
nance should be allowed when the discord bet¬ 
ween the claimant aud the other members uf the 
Urwad IS so greai as to make it impossible for 
her lo live m the family house. In each case 
the Court should decide whether the discomfort 
IS s. serious as to justify the award of sep“f^te 
maintenance aod whether the plff. himself or her! 
se was not greatly responsible for the dlscom- 

A 1 ft female member ot a Malabar tar¬ 

wad left the family hou-e and three years after 

wards Claimed se.arate rnainteoancr on the 
ground that after she returned from a pilgrimage 

there was friction between her and thl other 

members because she refused to ratify a karar 
executed by them in her absence. Held, that she 
has not established her right to separate mainten¬ 
ance. {Sundara Atyar and Sadastva Atyar, JJ.) 
Kunhi Amma v. Ammu Amma • 86 Had. 691; 

(1912) M. W. N. 1283: 16 1. C. 178: 

24 H.;l. j. 569. 
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^ — Maintenance—Separate m tinten^nce^ 

Rights to -Arrears—^art maintenance 

Separate -naintena ce in a lam Iv governed bv 
Altyayaathana Law will be awarded only where 
thoTe .s iuc.n- en.ence in living in ‘am.ly 

house ..n account ol w»nt o space or qua.rels 
among tne members or mi^conduci of 

or Where the woman a-d her ch.l Iren are 
living with her husband in h-s hJuse in awarding 
maintenance one member sn .uld no oe 
m >re th in what he -vojid oe entnied to. u he re 
mains in the nouse and it is also wrong to divide 
the total inc nne mt i as maHy shares as iheie are 
raemoers because the cercraoiiial expenses and 
other expensvs ol management have to be met by 
the karuavan. 7 M :i33. 14 M. 101 rehed upon. 

In a suit I ..r part nai .t^oance, t oe cm t 
ler waiver oi the right to it from .he cooduU o 
the part es and it mav be suific.e-.t to show lha 

the conduct d the parties w .s such as t<> 
thar .BtereiiCe. 24 M. 73 Kel. rura iyer and 

Shencer IJ I Makavaoi V. PaMAKkAW. _ 

Bfl Mad 203 - IIM. L T U2: iiai2, M W. N 109: 

Mortgage. 

_ Mor’gage—"Panayam.'* 

The woid “Paiiavam ni doca uents executed iw 
Maia^ar neaos a mjr.gage oi the propertv- M'ch 
mortgage is a simple m engage, e cq u the trans* 

ferof iTte.eat la not lorm.Hv 

(21 M. L. J. 562; 23 vl. L T. 131. 2o vl L. J. ol4. 

F. lUM 50JDss:29l. C. 605 Uist 

Aiyar and Spender. JJ ) Samanda. W a98 

thilv. Masikoth Vkll-uva VKTriL. 6 L^W 498. 

42 I. C. 349: 33 M. L. J. 679 

___ Mo^tga^e — Improvements—South Canara 

—Mortg igee —-leaning of improve-nents. 

In So .th Canara a usufr. ct iary mortgagee is. 
except ih case oi cmtract, entitled to the value of 
TmprovementH effected b/ him. ImprovcmeDts 
mean aov work beneheiil to the property or a 

WwTk to whici a reasonable owner would have 
conseoied. iSubraminta Atyar and Davies. JJ.) 

DAKAMMA .. MAR.AMMa. 34 Jf.' l. ^97. 

iMatt. 

——A/uff —Succession — Election Worwina- 


MALABAB law—P artition. 

ordinary rules of Hindu Law, is also governed by 
the rules relating to the AJarumaktalhayam tar- 
wad in some respect? ( filler and iiadasipa Atyar 

JJ \ KUNrtA KOTTI AMMAH V. MALLAHKaTHA. 

aa Mad. 527. (19U) M. W. N. IM 

- ^amtudirU—Agiliaiion by illom. 

Among Nanbudiris of Milabar. the members 

Ol am lorn consisting of one male and two fe¬ 
males, cannot validly affiliate an.t'rer by teqatring 
a member of another illom to ma.ry and beget 
issue f r ihe n<"sl lilom, unless he is the lady pro- 
posed tJ be married to him. is previously made 
legally an heir oi the aioresatd illom. The len^le 
iss le born ot the inaniage wjuid be val dly atnli- 
ated il the said c.mddion is lultilled Quaere 

Wnether the affiliation is valid wdhout >hc said 

con ition preceded. {Benson and wrif/is, JJ.) 
TaCHOOR POONKUZHl ILLATH V NiCHOI.AS. 

23 M. L. J. 160: 16 1. C. lOO: M. W. N. 728. 

Partition. 

Partition—Tavazhts whether joint or 


divided. 

lit a suit by the members of a Tavazhi of a 
Mopla Tarwad against ano her Tavazhi and 
a,i alenec from the latter on the ground 
that the Tavazhis were joint and undivided and 
that the alieuation was invalid and nut binding 
on pUintiHs. 

Had reversing the decision of the High Court 
that the parties having long Deen living separa. 
lelv and enjoying separate properties must be 
held to have divided. 

By the Law which governs a Mopla Tarwad, 
there cannot be a partition unless all the mem¬ 
bers co^l^ent. . 

The woid Tavazhi is a word of equivocal 
meaning and may fairly be used when the separa¬ 
tion is complete. (Sir Lawrence Jenkins.* 

MAN V. Bivathummah. 32 ^ I* L 

(1917) M W. N. 213: I Pat L. W. 910: 

21 M. L. T. 2ld: 26 C. L. J. 273: 2l C. W. 633- 

39 1. C. 243 : 19 Bom. L. H. 894 P. C.), 

Par/i/iort—CoMsrnf of all members, if 

^ . . A ■ 


Unlike the east coast Mutts, the rule of succes¬ 
sion in the wes' coast Mutis is generally based 
on the iniiinciions c mtained in the Smritis i. e , 
the title to headship does noi depend upon n imi- 
tiation by the head, nor on selection by the dis¬ 
ciples, bui solely uoon the length of the period 
during which a person has oeen a 
According to the established usace of the Naduvi- 
lai Mutt in Malabar, a sannyasi can become a 
memberof the A/wf/ by the ordination of the 
head of ihe A/u</only, wb ch a junior swami 
cznoit do. {Ayling and Napier, N^*^AYana 

BARATHIQAL V, ItTULUI AMMA. 89 I. c. 9V9 

Nambodirii. 

_ Nambudiris—Law governing* 

The rule of Hindu Law ihal a son is bound to 
Bav his father’s debts docs not apply to Nambu- 
Hiris A Nambudiri Illom though governed by the 


essential—Ratification by will* 

Where in spite of the dl8^ont of one of the 
members a partition .'f the tarwad properly was 
effected and the share of the dissenting member 
was kept separate and he did not sue to set it 
aside but left a will sUiing that ms wife and child¬ 
ren arc to take his share in case he did not him¬ 
self set the partition aside in nis 1 fc-time,/is/rf 
ill a suit for fresh p.artilion bv the widow and 
children ot the dissenting member, ihai tne will 
was a conditional ratification of the pariUioo 
which became eflective wnen the te tator die^ 
that the rat'fication completed the paitnionand 

ihat the suit was not maintainable. {IVallts, C*. J* 
and Seshagiri Iyer* J.) Kaluni Ammal v. Nara- 
YAN Menon. 46 I. C. 768: (1918) M W. N. 38, 

■Partition ^Tarwad—Rights of junior 


members. ^ * ji*. 

A tarwad can be validly part tioned only with 

the consent of all its members but one membM 

cannot sue for partition. A partition effected in 
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T“' between all the adult 

raemb rs, leaves ii„atiected the right ef junior 

members to question alienations or acts of mis- 

ms^geme.it oi tne k..nava„ in orderto prefer- 

IV^llva^T The'’" Per S"Z. 

girt Aiyar, /.-The junior members ..f a taiwad 

karnavan tor the 

‘^'"ad pr .petty 
^riheir beQehta..da-li or the Karnava .'s J- 

moval. Perhankaran Nat, and Cout s TrolterJJ. 

The minor members oi a Malabar larwad are 

not entitled to intei fere in a familv arranyemeru 

in so iaras it affects tne aduli parties tLreto. 
but can show that their interest were not 
properly rcp.esenied nr that the karar was i.. 

cJ2//. r ‘ tin N a,rand 

C(?w//s Trotter, JJ ) Pakukuttx z;. Kellappan 

' 31 M. L. J. 479: 34 I. u. 8i8: 

U9*7>M W. N. 106. 

- t^/iyusun- 

Un ier Ally,sanihana Law as in Marumakata- 

partition of faiuiad property 
shoulj be Pefmi.ted during tne minnriiy of Lme 
bers of the Ta Wad, unless such partiiion is 

shown to oebenencial to such miiiois. 2y M. 

'll- {Wailts, C./. Unci SexUasivu Atyar t i 
l>AKVfiSH«X ShETTATHI I/. PUTTAMMA SHETTAThI 

?9 is c. 474. 

~ —Limited estate, 

Oeneraily holders i u niied esrare in property 
ndjr a karar aie entitled to e ifo-'ce partition, 

^t^>-dara Atyar JJ.) Chbria Imbichi 
Beebi V. Sved Ali. 13 i . 

(1912) M. W W. 43.* 

T'ariyaci separating into di^~ 
iinct branches—Claim tu jointness—Onus of 
proof ' 

Where a tarwad separated into distinct bran¬ 
ches e -joyiiig properties separately for a long 
eries of years, me party '»-,serting jointness 
must prove it. O -inioiis uf memoeis do not al- 
Ject the real tiiaius oi tne fa.nily, 20 M. 256 Rei. 
^apse of time, ihougn it rannot destroy comuiu 
y of lnte^e^t will, coupled with apparent non- 
«xercise ol proprietary right, rai=e a presumption 
^gainst joiutness which will become sirongsr 
uh increase of time. Ciramuniiy of pollution 
rely shows descent from coinrnou anccat .rs 
and IS no proof of joiulriess. Acquiesce^icc in the 
alienations by another branch though u will no» 
Qestroy jomtncss. will, especially if the parties 
ave lived and behaved I ke members of a oiv ti¬ 
ed family raise an inference f divisi ,n. 
sonand tiundarajyer, J/.) Nanu v, Munda- 
CHERI PUVAYIL. 9 I. C. 849 * 

(1911) 1 M. W. N. 281. 
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lucbon. TZTZcYZT ^ in Court 

(19181 M. W. N, 318 : W. 547“46 l\1I i 

34 M. L. J. 4i2^ 


right-Lintit. 

rigrno^e'llct wh;'fe^‘ht^^ - ■->» 

irf"hVs?mrp?;c:':xr‘’o£^^^^^ 

/tA,^ 67 : 12 M, L T fi3<5 • 

(19l2j M. W. N. 7217 : 17 I. C. 337 * 

23 M. L. J. 607.’ 


Pre-emption. 

'Pt’e-emption—Involuntary sale —Effect• 

in emp ion oi an othi mortgagee 

Malabar does notarise in the case ''f invoiun 
ry sales, unless the statute under which the sale 
■?“es place provides for this right. The statutory 

PrOViSIOllft rtf tKtt /' D ___■' 


binding on successor 

The party by whom it is alleged fhat «« ->1- 
tion by a stani is valid bevnnH fh*. rr »*** 

gr.ntor, f.ai L. that ft is linfiig ofhis”: 

sors, ought 10 prove that the al’e succes- 

_ _ lui iiiia rigiii. I lie siaiuiory i the benefit of the Acfof,.. .w- *®*|«don w g 

execu- way) was such as would he^ '* ^ <l*ffercnt 

o« of decrees are inconsistent with the olhtdar's members of a joint Uina pn the other 

juuji nindu family if made by a. 


■Pre-emption-Othidar’s right. 

An othi of temple land was ©xecuted hu a au 

trustee in favour Lf B A ^ 

luat. from B. Before th.s fu^fhermf^ ^ 
cd, A created an otni in favour oi 
property mortgaged to B. a nart nf 

m"oul;anYo:;b“aVc:‘'"dB!^^^^ 

advance. The mortgage io ?avl?o,c"'’tf'"‘‘ 

h^Tc^? tieL^'Lira: ^:.!7n 

B's lands, the Court could .ml d“reft a c 
in favour of B. Tne p.oper coulrsf ? ^°'’™yaDce 

C's mortgage invalid as against B's ViAr^"" “h? 

{Benson and ^undura Iyer //I P., 

Kocav. .. Naravana MANG'niiaxH 
8 M. L. T. 496 : 9 j. q. joiO: (191i, k. W. N. 263. 

Stanom. 

A Stortumrfar is also a manager of the famii 

for (he time being ; if he grants a leas^L^ ^ ^ 

an alienation t-j enure beyond his life timZ 

IS for the benefit ol the family it win b? 

a», on the other nand any such transaction^^*** *^' 

judicial to the family will be set aside %J 

and Venkatfisubba Ra'*, JJ ) MEhTHAt 

B. T. Kelu Kukup .. k.p:V 

1924 Mad. 247, 


■Stanom — Alienation by stani— When 

Oft sur.rpjt " fl€H 
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-%^ri^%qv,Kw. £|.L:w 

ni 

.- Stanom—Stam, powers of. w 

A s/n«i can create a valid melcharth for 12 
vearsand it is prima facie binding on his -ucces- 

sor who to set It aside most prove that ^ (v 

granted in the ordinary course o« bu>iness or ihM „ 
fp.oper and reasonab.c rent was not reserved 

Cases on (he subiect considered. 

Piapicr }J.) Anantanarayana lYEK V. ko/hi _ 
KOTE HATtNHAKE KoV.LLAKATH rH.KUVEBRA^A 3 

VANA. a9i.. M. W. N. L C^ 636^. 

u 

- -Slanom^SucctsHon. y 

If a member of a Tarwad succeeds to a Sfo- ^ 
nom aud acquires propeny wh.cu be does no s ^ 
pose of his rural.,c< will be entitled to it. lithe ^ 

Tarwad becomes extinct the quondam member ^ 

who had become a staui may claim the ^ 

Attainment to a Stanom dues not sever t 

tionship alt. gether. {Seshagiri lycf and Napier. 

JJ.) Krishna Kidayu v Raman. ^ 

‘ 38 I. C. 638 ; 39 Had. 918. 

—- Stanom—Stani—Position of. . ‘ ’ 

A stanom property vests in the , 

in his tamily, A s/rr«i has an eslate in the pro 
penv similar to tnat of a Hindu widow and on 1 

his succession to the s/a«om he loses hisrights 

in the tarwad prooerty. tiioush there is no bteak- ! 
ace m his relationship lor rel'gious and ce'cmo- 
nial purposes. Succession 10 stanom propel ly is 
determined by sei.ioritv iu age and anv 
fication to succeed such as the holding of a pufm 
haftar RajasUtp must be made by clear evdence 
of family tradition and custom. {Aylit^ ami I 
-^eshagin Iyer. JJ.) Fatinharkuku v. Raman 
V armI a 4 I. C. 619 ; 38 M. L. J. 669 

Tarwad. 

__ Tarwad—Tavazhi — Exclusion of male 

members — Custom. 

There is no cast im or usage prevailing 
the Marumakkattayam Mappilas of North 

Malabar, by which property may be settled as 

5/r»sorAMon ihe femalemembcrs ol tarwad or 
lavaMt to I he exclusion of tlie males or so as at 
least to authorise the female members to sell the 
farnily property otherwise than lor necessary tai 

w<*d puiposes without the consent of Uie males. 

Held that the evidence was wholly k 

pfovetho prevalence of any custom by which 
males are treated as having no right to be consul 
ted'io the management ot the affairs of the tar 
ward or thavazi and no right lu participate m 
the iorome-of the iarwoti or tavazi Prope”'®®- 

iSpencer ,Kumaraswam% SasUt .and ffamesam, 

JJ.) Mahomed Kunhi v Packrichi UmiA. 

■ • 46 Mad. 660 : 18 L., W 602 : 

* (1923) W. N. 840 : 1934 Aad. 28. 

^:,:^Ll-'far'wad— Acquisitions of members of 
Devolution on ins^tcstacy—l'dwazln— 

ivfien adverse. 


MALABAB LAW—Tarwad: 

Under ihe Malabar law the acquisitions of a 
member of ihe tarwad if undisposed oi at his 
death do not go to t»is nephews but form pa t ot 
the family p.operties being rranaged by the eldest 
surMvin/male member. Where the eides ma e 
member of a Tavazhi forming a branch of a tar 
wad also happens to be the karnavan of the tar¬ 
wad' I here can be question of 
Sion b? the Tavazhl as against the Tai wad. 

ispaJerand D.vadoss, JJ.) ^ 

HIKUTTIYAU^ M. L. T. 389 IH. C.) : 1923 Mad. 168. 

^^^^Tatwad-Converston of a member to 

‘ Aposiacy fiom Hinduism does not entitle a 
mtnVr of a Malabar Tarwad lo claim paitinon 
uf the property and delivery to him of bis share 
unler the Removal ol Caste Disabihucs Act. The 

effect is not 10 enlarge the conveit’s uiUrestm 

any property or to get rid of any condition or 
restriction to which a was originally subject. 
IFM2M W N. 386 Diss iromj \Wallis, C. J- 
spencer and Knmaraswami Sastrt. 

V Kaman NaMBiak. 44 Mad. 891 . 

(1621) M. W. N- 694 : 14 L. W. 267 : 

64 1. C. 676 : 41 M L. J. 243 iF. B.) 

__ Tai7vad - Renewal of lease by junior 

Where a latwad. which toOK a lease, refuses 
lo renew it. but the junior members alone lake 
,he renewal, it does not enure for the whole 
tarwad. A presumption however arise in 

lavour of co-lessees. Per Oldftcld. J The re 
newal ut lease by junior members is presumed to 
be taken on behalf f the other members of the 
Miii^udaswell. \0tdfteld and beshagiri Atyar. 

JJ \ Thama-Panikkar V. Kunhunni Panikkar. 

63 I. c. 3 : 13 L. W. 441. 

1 _ Tarw:id — Alienation—No steps by 

' members Attaladakam heirs. 

\ Where the junior members did not question or 
set aside alienations by a karnavan of a tayazhi 
either during the liie-iime or alter his deaih the 

e abaladakkam hen s cannot set aside the sale on 
the death of ihe last survivi g member, (wodar 

™ Rahim and Oldfield, JJ.) Kattapkath Vatakka 
\ Purayil Mammad Karnavan V. Mammad. 

' 29 M. L. 1.45 ; i2 Ii. W, 634 

^ I1920)M. W. N.768 ;60l C. 118: 

{ 39 M. L. J. 7U2. 

it 

e _ Tarwad-Alienation of ^ro;>gr/y -Right 

, I 

*• of the joint property of a fq.wn,f by 

o some of the members cannot bmd the other mem- 
b bers Ol the tarwad as a whole, unless it is lor 
* consideration and is bei eficial to the family as a 

" Whole and unle3S the ftarnavati also iciiis in it 

;rdpresenling lhe/arrr«d. The fact " 

®- absence from the place at the tune of sale 
make the sale ot the property by 
oi.-the tarwad. (OUificld 

i: POTHissEKie Thozukk. “J*';”; 

8 * 21 M. L. T. 299 : 39 I. C, 46 : 32 M. L. J. 489*; 

__ Tarwad— Acquisition-Property in 

- of one Pre 5 SMr«/>fio«. 

hi There is no presumption that properties stand 
ing in the Dame ol an Anandravan arc Taru>aa 
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lilALABAKLAW—Tarwad. 

prop rties ; nor is there a presumption that 
the oropettv is self-acquired by the Anandravan. i 
The question ^vhether sucn properties belong to 
the Urwad or to ilie Anand avan will depend 
upon the circumstances of each case. (191/j Vl 
W N. 535 and Buitn, J \ Dharnu 

Setti V. Dejamma. 6 L. W 259 : 38 1. C 292*: 

1917 M. W. N. 535. 

- Tarwad—Right of junior members — Re- 

imbur^ement. 

When it appears that money was taken and 
spe .t by junior members of the family for protect¬ 
ing the tarwad property from malversation or 
mis nanagement the lender should have a claim 
on the tarvvad lor the loan Per iVailis C. J. —If 
the Karnavan is submitting loan infringemenc of 
the tarwad right of property it is c >mpctein tn the 
next senior members to insiimte asu tto protect 
the lights oi the family. Per Seshagin Aiyar, 7,— 
Though as a rule only the Karnavan can repre¬ 
sent tne Uirxtad in transactions wiib strangers o* 
pledge the famih ced't, yet when the Karnavan 
is acting improperly and to the detriment of the 
the junior members have the tight to 
tike necessary steps to protect the family interest 
and the expenses rightly inc rred for this purpo-e 
can be reimbursed out “f the family estate, even 
though lenders in such cases have a risk of losing 
the money, it n is found tha* the purpose ot the 
loan is unnecessary or not be* eficial lo the i^mily. 

The right of junior members to qi-esiio i ahena 
tions t'l sue to recover propeity irom trespassers 
to claim maintenanre and to succeed to the karna- 
pattiln/) are all personal rights. W»iere the acts 
of a If It are such as to * endanger tarwad 

proi erty the junior memhers of t e tarwad nave 
power to act on their beh ilf. There is n i right t 
proceed against the share of the alienating mem 
ber in a Tarwad unlike in a loim Windu family 
in case the alienation does i.ot bind the whole 
family. Defendants 1 and 2, tw<) junior member^ | 
of a contracted to engage the'service>. 

of a certiin person the plrf. in the suit in c'^noec- 
tion witu a contempia'ed suit aga ost Government 
to Tutect the fa n«ly e•^tat© and ha^ promised to 
payhimeertam remuneration in the event of 
success. The first defendant compromised the 
suit In a suit by a piff to recover his remunera¬ 
tion. Ueld^ that i.. the ab-ence oi proot that the 
suit was in the interest of the fam ily and also 
that the agreement to pav the plff. the remunera¬ 
tion stipulated for was nect ssarv, the acii >n was 
unsustainable. {W allis-,C,. J. and Seshagtri lyer^ 

J.) Raja of Arakal v Choria Kunhi Kamnan. 

31 1. C. 482 : 29 M. L. J. 632. 

- Tarwad — Taiazhi—Fo maUon of. 

The res It of a woman mar.iying another hus¬ 
band and beating chddren 10 the latter will be 
that the: e will be two separate groups in the same 
Tavazhi hulding two separa e Tavazhi properties, 
the >enior male in each Tavazhi' group ‘*eing the 
Karnavan of that Tavazhi group. {WaWs, C J. 
Sadasiva Aiya*" and Srinivas'^ Iyengar^ TJ.) Cha- 
kkara Kannan r. Kunhi PoKKEP. 

39 Hid. 317 : 18 M. L. T. 2^5 : 

(1915) M. W. N. 740 : 30 I. C 766 : 

29 M. L. Jv481 (F.B.) 


MALABAR LAW—Tarwaa. 

- Tarwad—Aegmsition—Purchase of pro- 

pertv in son's name. 

Where a nersnn, governed by the Matumak- 
kathayam Law purchases property in the name of 
hi^ s >n to benefit his own wife and children, the 
pr .pertv is that of the lamily and rot of the sons. 
An alienee of certain Tarwad properties cannot 

rely oi. the exisrence of deciee debts against the 

Tarwad in order to support his purchase, if there 
-re materials enough in the decree to put him on 
enquiry in the validity of the pr'c^edings. 
{AyUng and Tvabit, JJ.) Pazaya Ottayil 
Muhammad Ithiru Ammah. 30 1.0,692. 

- Tarwad—Acquisition in name of junior 

member—Presumption. 

• When property is acquired in the name of a 
juni >F meinbr^r of a tarwad, there is no r'resurap- 
nonthat it wa-; acquiied for him or fir the 
tarwad. The presumption is one of fact lo be 
drawn from the circumstances of each case and 
is not one of law {ben&on and bundara Aiyar., 
JJ.) P. T. Govinpa ' anikkar V T. P. V. Nani 
ahs Naravani Nangiar.21 I.C. 211 : 86 Mad. 304, 

- '-Tarwad Rights of member's in pro* 

perty. 

Members concurring with each other may dis¬ 
pose of Tarwad property as they please. Hui even 
if one of the members does not joi.. in an alitna- 
tioii it is invalid unless justified by family 
necessity because the owners .ip is in any one 
dis entmg member as in all the other members 
t .gether. (bundara iver and Sadasiva Iyer, JJ.) 
GOVlNDAN NaIR V. N*RAVANAN MaiR. 

12 M. L. T. 585 : (1913) M W, N. 79 • 

17 T C. 473 : 23 M. L. J 706. 

- Tarwad—Demise by junior member— 

Onus. 

Tfiere is no presumpti-*n that when a junior 
nember of a Malabar Tarwad makes a demise, be 
d.ies so on behalf of the taiwad The burden of 
-.roving that he acted on bebalf of toe larwad is 
on the pa ty alleging the same, {iundara Aiyar 
and Ayling, JJ.) Ettakkamana Manhou 
Govinoan V- Amaya Manga'.ath. 

15 I. C 103 : (1912) M. W. N. 821. 

Tarwad—Rights of members—Conver¬ 
sion of some member to Christianity _ Effect on 

rights of parties. 

The effect of conversion dissolves the copar¬ 
cenary. The result is the convert members be¬ 
come co-owners witoont having the rights and 
obi gatioQ'^ of coparceners as under the Maru- 
makkafltayam Law. They become tenants-in- 
common of their joint property and on death of 
each of them his or her rights descend under the 
Succession Act by inheritance to his or her chi.d- 
reo. It IS not open to the converts to retain the 
original law of snccession A contract by the 
converts with the other members to hold pro¬ 
perty suoject to survivorship might be proved 
even by conduct without evidence of any express 
agreement. lO M 69 Koll ; 31 B. 25, not foil : 1 
W. K. tP.C.) 1 Ref^ to. {Abdur Rahim and Sun- 
dara lyery JJ.) Kunhichekkan Lydia Aru- 
ikNDEN, 11 M. L. T. 282 : 14 1. C, 480 T 

(19121 M. W. N. 386. 
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MALABAR LAW—Tarwad 

- Tarwad—Otft to children—Effect—Prc- 

Periy by the name of the most senior membef— 

Pt esumption 

A gill to children has not in itsell the eftect of 
coDsiitQting ihem into a Tafwad, 

If the donees do not cons.ituie an independent 
Tavazhi it cannot be presumed that the propert> 
^vhicQ the senior most member acquires in his 
name, belongs to his biolher and sisters and the 
de^celtdaDts of the latter. {MiUer and Abdut 
Rahim, JJ.) Udayammadath Vittil Chathu- 
KUTTI NaMBIAR V. UDAYaMMADATH Thayath 
Vittil Kaman Nambiar. 12 I. C 120: 

10 M. L T. 130. 

■ Tarwad — Temple—Tarwad property. 

Lands set apait for private temples attached to 

a Tarwad cannot be regarded as Tarwad pro¬ 
perties. They are trust properties which can be 
held by the Tarwad only for putp>-se of ine 
trust (9 B. 169 F ) Whether where a 

temple was lounded by a Tarwad for the benehl 
of Ihc family, the members for the time being 
can \ ut an end to the trust so as to affect those 
who may be subsequently born in the family. 
{Benson and ^undara lyer^ JJ) Pattanur 
Valangeri V. Narayanan Nambiar. 

(1911) 2 M W. ». 378 ; lO M. L. T. 64 : 

10 I. C. 398 : 21 M. L. J. 685. 

Tavazhi. 

■ Tavazhi—Acquisitions with Tavazhi 
funds—feature of— Nucleus. 

Where a member of a Tavazhi acquires proper¬ 
ties with the help of tavazhi putravaksam pro 
peities, the acquisitions become the property of 
the Tavazhi and the karnavan of the tarwad can¬ 
not Claim them. The lact that the Tavazhi was 
possessed oi some funds or nucleus is insufhcieni 
to impress the acquisitions of a member with the 
charac'er of Tavazht properly. [Spencer and 
Devadoss, JJ.) Abuvakkar v. Kunhikuttizali. 

16 L. W. 768 : 

31 M. L. T. (H C.) 389 : 1923 Mad. lo3 ; 

- Tavazhi — Self-acquisitions of female. 

The members oi the tavazhi and not of the tar¬ 
wad are entitled lo the self-acquisitions of a female 
member of a Marumakkathayam tarwad after 
her death as heirs and not as survivors. Toe 
de>cendaNts form a tavazhi and in their absence, 
the mother and her descendants form it. [Benson, 
O. C. Sankaran Na\r and Sundara Iyer, JJ,) 
Krishnan Nair V . Damooaram Nair 

38 Had. 48 : 13 M. L. X. 166 :17 I. C. 7«9 : 

24 M. L. J. 240. 

- Tavazhi—Fights of members. 

A member of a Malabar tavazhi, who has in¬ 
curred expenses fo*^ his medical treatment, can¬ 
not claim the same as against the karnavan of the 
tavazhi. He can enforce the sam^ from the kar¬ 
navan of the tarwad. (Sundara Iyer and 
Sadasiva Aiyar^ JJ.) Kelu Achan v. Umala 
AcHAN. 17 X. C. 704, 

MALABAR MARRIAGE ACT [IV OF 1896). 

■ "St. 17 and IS-^Scope of—Registration of 
ntarfiage—Claim against tarwad^ 


MALICIOUS PROSECUTION. 

Ss. 17 and 18 of the Act do not deprive a mem¬ 
ber of a tarwad ol bis or her rights in <he lar- 
tvad. The registration oi the marriage of a 
female member of a tarwad, under the Act does 
not cause a forfeiture of her rights and cast the 
duty ol maintaining be» and her children on her 
husband b. 18 leaves the guardianship oi the 
property untouched. {Seshagiri Iyer and Bake- 
well.JJ.) Manikkath Ammjni Ammai. v. Nanik- 
kath Padmanabh Menon. 41 Mad. 1076 : 

24 M. L. T. 498 : 48 I C. 104 : 35 M. L. J 609. 

MALABAR MARTIAL LAW ORBlNANtE (1 OF 
I932i, 8 . 4 (21 (b)—Special Magistrate—Apjoint- 
ment of tetited Deputy Collector—Leg'diiy of 
—Criminal Proc. Code, Ss» 12 and ^0—General 
Clauses Act, S. 3 (31j. 

The only persons who under S. 4 ( 2 ) tb) of 
Oidinance 1 of 1922 can legally be appointed 
Special Magistrates arc Magistrates who at the 
time of their appointment are acting as such and 
who have exercised the powers of a first class 
magistta e for not less than iwo years The ap¬ 
pointment of a Deputy Collec or who had exer¬ 
cised first class magisterial powers for over two 
years but who had retired from public service 
before bis appointment as special magisiiate, is 
inval'd since his retirement had ipso facto deter¬ 
mined his magisterial powers. 

The definition ol ** Magistrate ” in S. 3 (31) of 
the General Clauses Act is not exhausti' e and is 
inapplicable to the interpretation oi an Oidi- 
nance. [Otdfieid and Ramesam, JJ.) Kottithodi 
Mahomed Haji In re. 17 L. W. 428 : 

(1923) M. W. N. 288 : 
82 M. L. T. (H. C.) 196 :24 Cr. L. J, 381 t2) : 

44 M. L. jr. 428 : 1923 Mad. 698.. 

MALABAR (RESTORATION OF ORDER) ORDI¬ 
NANCE tl of I922j, 8 . 10—Power to examine wiP 
nesses on commission does not exsit. 

Reading S.lO of the Malabar Ordinance of 1922 
with S. 503 of the Ctiminal Procedure Code, a 
special Judge under the Ordinance has no power 
to issue a cornu ission lo examine witnesses. 
[Ayling and Odgers, JJ.) Ayavali PokKvr, In re. 

(1923) M. W. N. 768 : 18 L. W. 899 : 
74 I. C. 962 : 24 Cr. L. J. 840 : 46 M. L. J, 306. 

MALABAR WILLS ACT (V OF 1898). 

I ——8. O—Oral bequest, is valid. 

Under S. 9 of Mad. Act V of 1898, oral bequest 
of immoveable or moveable property in Malabar 
are invalid. [Abdur Rahim and bpencer, JJ.\ 
Kadiri Kanakra Pillantakath V. Kochipai Ll 
Hussain. 42 Mad. 761 : 10 L. W. 804 - 

20 M. L. T. 196 : 11919) M. W N 6 « 0 : 

63 1. C. 262 ; 37 H, L. J. 316, 

MALICE—See Tort. 

MALICIOUS ARREST. 

See Test. 

MALICIOUS PROSECUTION. 

Abatement of suit. 

Burden of proof. 

Civil action. 

Damagei. 

Elements to be proved 
Innocence. 
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MALICIOTTS FBOSECXJTION—Abatement of iuit> 

HAlice. 

Prosecution. 

Beasonable end probable Cause* 

Sanction. 

Abatement of suit. 

- Abatement of suit^Death of appellant 

In ■» su»t ior damages for malicious search, 

plaintiff Jailed to get a decree in the trial Court 
and durii.g the pendency of appeal died. Being a 
pers'^nal action the suit abates. The rule of 
English Law as to abatement of personal acbo- s 
applies to India. {Ab iut Rahtm.O.CJ. and Krish- 
nan ^ /.) Gapiji Mareppa v. Firm of Mar- 
wadi Vannajee Vajunju. 20 M L. T. 303 : 

11916) 2 M. ■W'. N. 260 : 88 I. C. 823 : 

31 M. t. J. 772. 

Burden of proof. 

- Burden of proof—Reasonable and Pro' 

bable cause. 

In a suit for malicious prosecution, the onus is 
on ihe plaintiff to show absence of reasonable and 
probable cause. Reasonable and probaHe cause 
means reasonable grounds for believing that the 
plaintiff wa« guiltv of the offence charged and 
not reasonable grounds for coming to the conclu 
Sion that Ihe Court would convict him of it. 
(Sundarier and ^pencer^ JJ.) Vaidenadier v. 
Krishnasw myAiyar 36 Mad. 376 ; 

19 I. C. 665 : 24 M. L. J. 516. 

Civil Action. 

- Civil action—Suit for damages^Main- 

tainabitity. 

A suit for malicious prosecution will net lie 
for biinging an ordinary action however mali¬ 
cious or however great the want of reasonable or 
probable cause may be except where the rroceed- 
ings iovolve ether scandal to reputation or 
possible loss of liberty to the person '* or are 
specialty provided for by the statute. (Fletcher and 
Richardson, JJ.) Mohini Mohan Missf.r v 
SURENDRA NaRAYAN SiN'GH. 42 Cal 5sS0 : 

18 C. W. N. 1189 : 26 I. C. 296 : 

21 C. L. J 68. 

Damages. 

■ Damages — Institution of proceeding 

under S. 107 of the Cr P. C. 

An action for damages for malicious prosecu¬ 
tion can be based on the starting of proceedings 
under S. 107, Cr. P. Code. [Tudball and Rafique, 
JJ,) Chiranji Singh v. Dharam. 

19 A. L. J. 191 ; 43 All. 402. 

-- Damages—Cause of action. 

The cause of action for malicious prosecut'on 
commences from the d^te of discharge or acquit¬ 
tal and is not suspended by the possibilitv of ihe 
decision being set aside in revision. [Macleod, 

C. J. and Kanga, J.) Purshotham Vithal- 

DAS SHET n. RAVJI HaRI ATHAVLE. 

24 Bom. I. B. b07: 47 B. 28 : 1922 B. 209. 

"T Damages—finit for^Proof of malice — 

Reasonable belief - Privilege. 

As a rule, an action lies for the malicious pub¬ 
lication of statements, which are false in fact and 
injurious to the character of another within cer- 


M4TICI0US PEf'SECTJI ION—Elements to be 
proved. 

I 

Uin limits, and the law considers sucli publica¬ 
tions malicious, unless, it is fairlv made by a 
pr^rson in the discharge of some pub.ic n private 
duty, wheiher legal or moral, or in the conduct 
of his own affa rs m matteis where h»s inierest is 
concerned, li* t e lat ei class ol c^ses the oc¬ 
casion preveiTS ti-e ii. eiei'ce of mal cc wt.fci’ the 
law draws Iroin unauihorised Ci nimunications 
and a qualified privilege aitachf*s lo me t-tate- 
ment so made, if faiilv warranted by any rea^o^- 
able orcas on orexige. c\ and hoi.estly made or 
made io gt^od faiih foi common con' enicoi e and 
welfare of sf'City. There are three ilements 
neces-ary to make the defence of quaMied pri¬ 
vilege good, namels, ihe * ccasion must be ht, the 
matter must have I efercnce lo ii.e occasuin ai d 
it must be published from r ghi motive, indeed. 
ii IS a duty which every one owes to ^oc^elv and 
to ihe stale to assist in the investigation oi any 
alleged misconduc and to promoie itic detection 
of any crime When ii comes to «hc knowledge 
of any one that a crime has been a m » itied a 
duty IS laid on him as a citizen of tlie comiuy to 
state to Ihe authon ies what he km ws le^pecling 
ihe commission »;f tne cr me ; and it he siatcs 
only what he knows and honesiJy believer, he 
cannot be subjected to an ai tion ol damages 
merely because it lurns out that t le person as lo 
whom he has gi\en the iniormatiou tof er cill 
not guilty of the Clime F r the sake nf public 
Justice charges aodcominunications which would 
otherwise be slanderous are pr. Uettd, if bona 
fide made io the prosecution of enquiry into a 
suspected crime Odgers on L bei blander, p. 
272 i5th Edn.) .5 W. R, 282 ; 19 b 717 ; 3 A. 815 
reieried to. (Kat haiyd Lai, A. J C.) Kishan 
Lal V. MOOSI KaZA. 9 0. & a L. K 302 : 

I9z3 Oudh 247. 

— Damaaes—Basis of. 

Damages in these classes of cases ar** given on 
two first on the ground of solatium lor in¬ 
jury to the feeliig ol Ihe party p^otcuted and 
secondly as reimbursement for leguin ale expen¬ 
ses incurred b\ him in deiending hiiii>eil. In 
coin»ideriiig what ^hould be allowed, the conduct 
of the plaintiff himself in Ihe tiaisaclion which 
led to the prosecution ma> be taken imi.i acci unt. 
(Fox, C. J. and Hartnoll, J,) VoGUZii^ v. I AP- 
PADEMITRIOUS 20 I. C. 180 : 6 Bur. L. T. 69. 

Elements to be proved. 

■ Elements to be proved. 

In a suit recc.ver damages for malicious pro¬ 
secution, the plaintiff must prove among t tner 

things that he was acquitted in the ciiminal pro¬ 
ceedings twhich is proif of maliie) that damages 
was caused as a result of fhe i rosecutii n aid 
that there was absence of leastnab'e and pro¬ 
bable cause for setting the Criminal law in motion. 
(Meats, C J. and Raftq, J.) Nazir Hasan v. 
Bakhtawar. 66 I. C. 161 - 

2 U. P. L. B. (All.) 127 

- —^Elements io be proved—Reasonable and 

probable cause, 

Ir an action for malicious prosecution the 
plaintiff has to prove.—( 1 ) that he was innocent 
and pronounced to be so by the trying on the 
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MALICIOUS PROSECUTION—Elements to be 
pioved. 

appellate tribunal. (2) Want of reasODable and 
probaole c^use for the prosecution. (3i Malice 
on the part ot the defendant {Holtnwood and 
Ch •pman.JJ.) Semaki Chutiani v. Hemkanta 
8 arm^ Mauzadak. Is 1. C. 880. 

- Elements to be proved. 

An actjJQ tor malici ms pro'^ecution lies where 
there is a concur* eace of the foil jwing elemei ts. 
—(1) Com nencement or co'itinuance of a crimi 
Dal proceedi' g ; \2) its legal causaaou by the 
present defendant against the jlai'-tirt; (3) its 
bona tide termination in plaini'ff s favour ; ;4| 
absence of prooable cause ; 5) malice ; ( 6 ) legal 
damage. {Mooker^ee and Beachcro it, JJ.i C. H. 
Crowdy V. L. O'Reilly. 17 c. W. N. 654 : 

18 I. C. 737 : 17 C L. J. 105. 

■- ^Elements to be proved. 

In acUOiis for malicious r )secution the plain¬ 
tiff has to prove both malice anj warn ot reason¬ 
able c»nd probable cause [^udasivu Aivar and 
Napier, JJ.\ Chenna Reddi w Vi-nkatasami. 
iO L. W. 311 : 53 l.G. 70 36 M L. T 314 : 

1920 M. W. N. 171 

— Etements to be proved. 

The essentials wnicn have to be proved in a 
Suit f >r mal'Cious prosecution are :—(1) the fact 
ot prosecuiioti ; ( 2 | that tne prosec itton ended 
favourably to plaintiff; (3i that the defendant 
acted without reasonable or proba le cause ; .4) 
and t lat the defendant was actuated b' multce, 
{Wallis. C. J and spencer, /.) Gohalakrishna 
Kuooav Bangle Narayan Kanthy. 

23 m l T. 341 : 7 L W. 6d4 : 15 I C. 803 : 
tl9l8i M. W. N. 454 : 34 H L. J. 6l7 

- Elements to be proved -Per Curiam^ 

To sustain a suit tor da '^ages for malxious 
prosecuti in, there must be da nage to a man's 
reputatiinor property or danger to his liberty. 
Such a su 1i.ot restricted to cr minal oroceed* 
ings only ; nor does it be tor ab criminal prose¬ 
cutions. {Seshagirt Atyar and N ipicr. JJ ) Sri- 
RAMULU MaiDUV. KolANDAVKLU Mi'DALI. 

20 M. L. T. 308 : (It^ld 2 M W N. 243 : 

4 L. W. 332 : 37 t. C. 3'j4 

31 M. L. J. 479. 

-- Elements to be troved. 

Malice and absence of reason able and probable 
cause have bo h to be proved in an action for 
malicious prosecution. {Sundarier and Spencer, 
JJ.) Vaidenadier V, Krishnaswamy Aiyar. 

36 Mad. 875 : 19 I. 0. 665 : 

24 M. L J 515. 

———- Elemenis to be prove *^Dama.^es 

In a suit for damages for malicious prosecu¬ 
tion, the plnintirf must prove fou things, via. ( 1 - 
His innocence of the crime alleged against hnn ; 
(2),H.s innocence having been pronouncerl bv a 
couipetcf t tribunal ; (3) vVant ol reasonahlr and 
probable cause for tne prosecut oi agai s him : 
f4| Malv'tous spirit ot the proceedings initiited 
againsthim. A conviction in the lower t'onrt of 
the t lamtiff in a suit for damages tor malicious 
prosecution although reversed m anneal is a fa’al 
defact to his suit for malicious prosecution exceot 


MALICIOUS PROSECUTION—iDnooence. ' 

m exceptional circumstances 29 I C. 884,i iFoat, 

C. J. an^ Hartnoll, J.) Fadashin n* MaUNG Lun. 

, 8 Bur. L T. 69 : 29 1,4. 883 : 

8 L. B R. 78. 

- Elements to be proved — Malice — Reason¬ 
able and Probable cause. 

The p amtiff in a suit for malicious prosi^cution 
must prove that the defendant prosecuted him 
maliciously and without reasonable a d probable 
cause. {Pox, C. J. Hartn dl, J.) Vogiazis v. Fap* 
PADEMTRious 6 Bur. L. T. 59 ; 20 1. C. ,180, 

Innocence. 

- Innocence Proof of ’ 

In an action lor malicious prosecution the plain- 
nff lo prove first that he was inooceot and 
hat his innocence was pr> nouiiced by the crimi¬ 
nal court beiore which the accusation was made, 
it is not enough f ir plff. to produce the judgment 
of the criminal court which acquitted him hut he 
must I rove his innocence by other independent 
evidence. {Lindsay and Stuart, JJ.) GoBERDHAN 

iNGH V. Ram Badan Singh. 

44 A. 465 : L. R. 3 A. 199 : 

20 A. L. J.2b4 : 1922 A. 209. 

- Innocenoe — Acquittal—Charge cf theft of, 

electricity thrown out. 

The plaintiH in the case made certain ahera- 
tioos ID the electric wires of his estate which bad 
bhe effect ol iransmitiiog the current avnidmg the 
m'-tre kept for nfeasuring the energy Supplied. 
The Municipal Chairman pr^'secuted plaintiff for 
iheft >1 electricity under S. 39 (5) of tbe Elecirici- 
ty Act, bu. the plaintiff was acquitted He then 
sued the Ci aiiman for damages for malicious pro- 
secuti n. Hfld t* at the plaintiff cannot, as a rea¬ 
sonable nia. , have been igi'orani of ihe fact that 
his alterati m of the wires would cause wronglul 
1 isK t t 'C Municipality, there was no malice in 
law on the part of the defendant and on the 
ord nar principle that a pers ii intends the 
reasonable and probable cons'^quences of his acts, 
plaintiff s conduci was dishonest within the n ean- 
ing of the Penal Code. The suit was dismissed. 
[Holmwood and Ci*apmati, JJ.) Carl Kosstmann 
V. H. T. S Forrest. 27 1. C. 691. 

f • 

- Innocenoe—Finding of Criminal Cui*rf. 

In a civil suit for damages lor mahetouH pro* 
secution, the criminal Court's find hg as to plain¬ 
tiff's innocence though prtma facte strongcvidence 
is n t Conclusive. The plff must pi ove his inno¬ 
cence to justify the inference that the prosecution 
was wph lut reasonable cause. 5 W. H. 27; id W. 
K 56; 12 W R. 477. U W. R. 339 and 1909 App. 
Cases 549, Foil. {Beachcroft and Muojtcr/Ve, JJ.) 
VluCHl ASTA V, Horsmull Marwari. 

191. C. 34 : 17 C. W. H. 434. 

- Itinocence—^Acquittal, effect o^.. ,, 

That t le pla qtiff was conveted by the trying 
^ourt but acqui ted by the appellate Court is not 
conclusive in deiendant's favour, though it ought to 
c Dside ed in determining if there was reason'* 
able and >bable came. and Chap^ 

man^ fj ) ^samaki Chutani v. Hbnkanta Sa'riia 
Mauzadar. - IS I. 0 , 690 , 
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- -InHocence-^Acqutttal—Effect. 

A verdict of n^t guilty fully establishes the 
inn jcence of the accused. {Lawren.e Jenkins, c 
3rett and D. CHatterjee^ //,) Emperor y 
NoniGopal. 16 0. W,N 646 

11 1. C. 580 : 12 Cr L. J. 396 

- .Innocence — Acquittal. 

Where there is an acqntlai it is conclusive; for. 
a judgment of not guilty tulK establishes the 
innocence of an accused. The convictions also 
are Similarly conclu>i''e. [Jenkins^ C. J. Brett and 
Chatierjee. JJ.) Noni Gopal r. Kmperor. 

12 cr. L J. 286 : 10 I.C. 582 : 

15 C. W. N. 593 : 38 C. 559. 

- -Innocence—Proof of—Acquittal in crimi¬ 
nal case. 

In a suit for dama>^es for malicious prosecution, 
the plaintitf must lead evidence to prove that he 
was innocent ot the chaige that had been brought 
against him and that it had been brought wi hout 
reasonable and probable cause. It is not enough 
to show tnat the criminal proceedings terminated 
in his favour especially if the enm nal case had 
been disra'ssed fm technical gmunds, 31 I.C. 324, 
24 Mad 50. 6 Bo n. 376, Ref. \Hroadwai. J.i 
PoHLG Kam V. Hokum Singh. 

32 P. E 1919 : 51 X. C. 279 : 77 P. L. E 19X9. 

- —/n noce nee—Acq uit tal. 

Apart trocn showing that he was discharged or 
acquitted ia the case, the pltif. is no bound to 
prove his innocence afifirraatively. [Wallis, C. J 
and Spencer, J.) G )Pal Krishna Kudwa v. 
Bangle Narayan Kamthy. 23 M. L. T. 341 : 

7 L. W. 604 : (1918) M. W N. 4o4 : 

45 I.C. 803: 34 M. L. J. 517. 

- —‘Innocenoe—Proof of. 

In an action for milicous prosecution the piff. 
has to prave that his inn iceoce was pronounced 
by the Ciurtbelore which the accusation was 
made. A man is n ot to be mulcted in damages 
merely because he fails to orove another’s guilt 
nor is a man to receive comoensation merely be¬ 
cause th^re is a reasonable doubt about his guilt ; 
if there is any d mbt about his innocence, he tails 
to prove toe absence of reasonable and probable 
cause. A m m is a^qui ted in a crimi lal case if 
there Isa reasonable doubt of his guilt but a Civil 
Court will not award him compensation in a sub¬ 
sequent suit for damages for malicious prjsecu- 
tion, unless it has not only itself no reasonable 
doubt as to his innocence but considers that the 
prosecutor either had or should, as a reasonable 
man, have had, none either. [Young, J.) M. G. 
Tha Hla». Mokhlas 

31 I. C. 324 : 9 Bur. L. X. 48. 

Malioe. 

- Malice—Suit of damages. 

When the complaint is false to the knowledge 
of the defendants, theCou't is bound to infer 
malice from the cimpIainantM conduct. [Tuibal I 
and Ahdul Raooff, J/) PUTTA L\l v. Ram 
Sarup. 46 T. C. 190: 16 A. L. J 468. 

—Malice — Proof—False charge. 

A false charge to the knowledge of the prose¬ 
cutor imports in law malice sufficient to support 

C D—VOL. IV 21 


MALICIOUS PEOSECUTiON—Malice. 

a civil action. No q-jestion oi reasonable or pro¬ 
bable cause arises in a case where t ie charge 
mu't have been true or false to ihe knowledge 
>1 me deiei.d'int and in which there could be no 
a-takeonhis part. [linoK^ 1) Radhe Lal v. 
vlUNNOO. 18 I C 280 : 11 A. L. J. 125. 

Malice — Want of probable cause — If can 
be inferred from. 

The want ot probable cause cannot be infeired 
from mere evidence of malice. {Fletcher and 
Richardson. JJ ) Mohini Mohan missek v, 
SURENDKA Narain SiNGrt. 42 ual. 550 : 

18 c. W N. 1189 : 26 I. C. 296 : 21 0. L. J. 68. 

- Malice—Inquiry by Police Officer. 

The term “ malice ** does not necessarily im¬ 
ply personal spit or grudge on the pan ot ihe 
deft, and it exists wherever there is an improper 
motive actua ing the prosecution in iustitntiiig 
fne crimiuai proceedings against i Iff. A police 
uffijcf di ecting the prosecution oi a person on a 
criminal criargc alter an enquiry is noi liable in 
damages, it it turns ou^ there was n ; reasonable 
cause lor the inquiry. [Ratligan, C. J. and 
Abdoor Raoof. /.) James Symon Evans v. Secret 

TARY OF 5>TATE FOR INDIA. 

64 X. C. 950 : 143 P. E. 1919. 

- Malice—What is. 

The use of the expression legal malice as dis¬ 
tinguished from mahee in fact is misleading in 
actn) s for malicious pr.isecution. Carelessness 
in deciding whether there was reas mable and 
pnjbabie cause will not amount to malice. 
astva Iyer and Napier, JJ.) Chennan Ri-ddi 
9 Venkatasami, 10 L. W 314 : 26 M L. T. 214 : 

53 I. C. 70 : Il9ii0 M W N. 17L 

- Malice — Proof. 

When a person makes a complaii t agdnst 
another which is false lo t»is knowledge, not only 
IS want ot reasonable and probable cause proved 
but malice also is proved That the defendant 
bad grounds f.)r suspecting tiie plain itt or her 
husband of having committed some wrongful act 
incoonecnon with his property is no rea-on fur 
holdmg tha'. the defendant could not be deemed tb 
have ueen actuated by malice in himself b inging 
a case on allegations false to his knowle ge. 
['sadasiva Iver and Nificr. JJ.) Khader 
Unnissa Begam V. Muhammad Miistan ali 
Badsha. 2 L. W. 428 : 29 i. C. 12 ; 

17 M. L. T. 391. 

—- Malice-Carelessness—Recklessness. 

Carelessness on the part of the deit in decid¬ 
ing whether there was reasonable ard probable 
cause would not amount to mal ce If in m has 
been reckless, whether the cha ge be t ue or 
false, thai might ainount to malice but 'cckless- 
ness in coming to the conclusion that there was 
reasonable and probable cause w.iuld not* 
{Sundara Aiyr and Spencer, JJ.) Vaidi-nad^eR 
V. Krishnaswami Aivar. 36 Mad. 375 : 

19 I. C. 665 : 24 M. L. J. 615. 

• . • 

- Malice — Damages, liability forr^M'agiS- 

traie acting bona fide. 

Where the deit. a Magistrate under S.'4«0. Cr. 
p. C. charged the.appe)lant with an offence under 
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S. 72K T P C committed bv the arp^ 
waitring i" vi<«wo^ the deft with 'hoes wh^Ie the 
lat»er was discharging his duties aa Magistrate, 
and where the ptff. eot off bv ap'^loe?ring. Hefd, 
tt'at the deft did n^-t act mabcioii«lv. 
atid iiundarn Iver, JJ ) VeMaREOoi v. YoKF 
Abboy Naidu 9 M 1. T 444 : 

10 I. C. 391 : (1911) 1 M. W. N. 319. 

- Malice—Appellate court arquiititig ac¬ 
cused 

Malice should not be ordinarilv inferred where 
appellate court acqni’s accused. \BuclrniU 7.’ 
RaghUPAT Sah*t r. Rmppror. 3P L T. 93: 

1 932 P 160 ; ^3 Cr.l. J 273 : 1922 Pat. 36. 

- Malice—Questions of Law 

The question of reasonable and pro bable cause 
as wpil as that f m-»tice are questions of law to 
be determined upon certain facts found. tMuUick, 
J.) Naik Pandry V. Bidya Panpey 

1 Pat. L. J 149 : 34 I. 0 . 149 : 

3 Pat L. W 415. 

- Malice—Discharge ncru^ed — Police 

prosecution — Liobilif"^ of OOtnPloinani. 

The d!sch-*rge of an accused person is snch a 
ternnination of the prosecution as entitles the 
accused to maintain a suit for ma'ic'ous pmsecu 
tion. If a complainant does not go bevond giv ng 
wh«t he believes to be correct informptir'n to the 
police he shou'd not be made ItaNe for damages. 
But if he has given a wilfullv fabe charge he 

ought not to escape on the technical grotmd th»t 
Ihe prosecution was not concluded hv h’m. To 
sustain an act’on for malicicus rrosec'^tion there 
must be mal’cc proved or such a wilfnlb fal fe 
statement that wo Id jnstifv an inference of 
malice. {Saunders, J. T.) MaUn’G Po i un v. Ma 
Nyein. 46 I. C. 337 : ‘1918' 8 U. B. R. 67 

—- Malice—Meaning of. 

The term “ malice “ in this form of adion 
in D'^t to be considered in the sense of spite or 
hatred against the individual but of mains animus 
and as denoting that the party u as actuated hv 
improper and indirect m^ti' es and not bv a sen^e 
ol furthering justice. \Fox\ C J. on * Hartnoll, 

J.) VOGIAZIS V. PAPPADEMIDT'MOUS. 

20 I. C. 180 ; 3 Bur 1. T. 69, 
Proiecution. 

- Prosecution —Complaint disfttissed for 

nonpayment of batla —Damages^ 

A Complaint was dismissed for failure of the 
complainant to pay expenses witnesses. T're 
accused sued f-^r damages for maheums nrosecu* 
tion The defence was that the (accusedi plaintiff 
was not prosecuted and hence he suit was not 
maintainable. Held, from the fact, iha the pro. 
secution was ch ar and the suit was mat' tainable. 
{Tudball and Rafique, 1/1 AzmalAli v. Qurban 
Ahmed. 43 AU. 805 : 18 A L J 304 : 

58 I C 542 :2 U. P. L. B. (A>. 427. 

- Prosecution — Criminal Proceedings— 

Cr. P. C., S. 107, 

proceedings under S. 107t C'. P C , are of quasi 
criminal na'ure and an action to recover damages 
for malicious prosecution would lie for initiating 


MALICIOUS PB08ECUTT0N—Prosecution, 

«uch proceedings. (Piggott and Wahk, //.) 
Nizullah Khan v. Ja’pam 41 All. 503 : 

50 T. C. 140 : 17 A L. J. 770. 

_ Prosecution — Prosecutor — DffendanPs^ 

liability—Measure of damages. 

In a s«dt for malicious ^roseent'on, plaintiff 
nerd not prove that the defendant in the case was 
in fact the actual prosecutor in the proceediogs 
before the Criminal Couit- Where the prosecu¬ 
tion of the plaintiff before the Criminal Court 
suhstant'allv the worlf of the defen'^ant, he is 
liabp f'^r damages on failure of the criminal pro¬ 
ceedings and the plaintiff is entitled to claim 
damare^for his mental distress and bodily dis¬ 
comfort resulting from his arrest and detention 
in the locirup. {Piggott, J.) Baldbo Shpkul 
Balbhadar. 2^ ^ C- 

.— -Prosecution- Cau^e of action — Applica~ 
lion for sanction to prosecute— Damages 

The ma-ntaipf b'li v of a 5 uit for maliciouspro- 
seenti' n d^es not depend on there having been 
a prosecution in the sense in which that term 
is used m the Code of Criminal Procedure. The 
application for sanction is a rteUminary or initial 
stage in a criminal prosecution and it is imma- 
te al that this was done as the law reouired, in 
a civil and not in a c»’»tnipal court. Where the 
allegations in the plaint are that the defendant 
mslictonslv and with» nt iu«t. rcasorable or pro¬ 
bable cause in«tituted proceedings for sanction 
a» d the plaintiff was obliged to defend the case 
they are sufficient to disclose a cause of action 
tor malicious prosecution. {Teunon and Nev^ 

hould, //.) Norendra Nath Day p. Jotish 
Chandra Pal. 1923 Cal. 146 

- Prosecution—Master and servant* 

If a person mal'ciously and with ut reasonable 
cause sets the machinery of the C'imiral bw in 
m' tion, he is liable in a suit for damages for 
malicious prosecution. The prosecution com- 
menoes as soon as the complaint is made to the 
magistrate, irrespective of the result of the pro¬ 
secution or the stage at which it mav fall through. 
If a ser-ant acts at the instigation of his master 
in launching a malicious prosecution, the master 
will he liable in damages 38 C. 880 d'st, 20 C. L. 
J. 518 foil 17 C, L J. 105 Ref. {Hewbould and 
Pan/on, //.) Bishan Stnoh v. Ram Bahal Roy. 

64 1. C. 741. 

- prosecution—Mere complaint. 

The mere filing of a neittioo of complaint 
would not by it>elf be sufficient to maintain an 
action for damages for malicious prosecution 
against tt^e complainants {Flelcher and 
hould, ;/) Digambar Das v, Bishvashwar 
Chaudhari. 411. C. 13. 

-ProsecM/ion—Srcnrify proceedings — ln~ 

of. 

“Pr >secution ” is not to be interpreted in its 
strictest sense as used in he Ci. Pro. Code. If 
im luHes a proceeding traliciouslv taken against 
a person to compel him to furnish security to 
keep the peace, may be made, the foundation of 
a suit for damages fora malicious prosecution 
if a person maliciously sets the criminal law in 
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mot'on, he is responsible for the consequences, 
li proceedings prove irnructuous or unsustainable^. 
The point oi commencement ol a prosecution is 
independent ot the result. It commences when a 
complaint is made to a Magistrate. A prosecution 
exists wheie a criminal charge is made beioie a 
Judicial officer or a tribunal and any persun who 
makes or is actively instrumental in the making 
of such a charge is a prosecutor. Authorities 
reviewed. [Mo''kcrjee and BeachcroU, JJ.) 
Bishln Pekgash Margin Singh v. Pul Man 
Singh. 20 C. I. J. 6 l 8 : 

27 I. C, 449 : 10 C W. N. 936. 

- Prosecution—Proceedings under Bengal 

Disorderly Housts Act~Ltbel Damages. 

ProcecaiDgs under tne Uisoiderly Houses Act 
caunot be s.id to be prosecutions and a suit lor 

damaged in lespcci ol such proceeding* is not a 
su't lor malicious pr .isecutiuij govetiicd by Ait, 23 
ol the Liiiiitatiun Ac^ but is one for Cumpensatiuo 
for huel govcinea by Art 24 ot ihe Limitation 
Act, 2i A. 363, rel, on. {Mookerjee and Beachcroftt 
JJ.) Ohikaj Bala Dast v. Gopal Chandra 
Mookekjle. 20 I. C. 76b : 18 C. L. J. 3o2 


Proset ution—Meaning of. 


The wuid ‘prosecution' in iiic term ‘malicious 
prosecution uugui not to be m cipieicd in the 
resincicd sense in winch it is used in Cr. P. c. 
and iiiitiaiioii of proceedings under Ss. 144 and 
14o ol the Cr. P. C. may constitute malicious pro- 
secu ioii* {Mooketjte and beachcroftt JJ.) C. H. 
Crowdy V. L. O. Keilly. 17 C. W. N. 664 : 

18 I. C. 737 ; 17 C. L. J. 106. 

Prosecution ^Accused not summoned^ 


Suitfor damages whether lies. 

A person agonist whom a complaint is prefer* 
ted Out lue frame is dis.iiissed wiihout summons 
being issued against him, is not an accused per* 
son ; and no sun for damages lies at the instauca 
ol ihe latter against ihe complainant, {Lawrence 
Jenkins. C, J. ana Woodro fCt Jd GolaP Jan v 
Bhola Nath. 8 b cal. bbO : 11 l. u. 3il : 

16 C. W. N. 917. 

Prosecution—Suit against witness. 


No civil action ties against a WitneaS for giving 
false evidence tnougn the evidence is given as a 
result uf conspiracy to ooiaiii the conviction ol 
the accused person 25 B. 23U, Foil. {Snah Dm 
and Leslie Jones^ JJ.) Kamal Din v, Mir 
Abdullah. 32 P. fi. 19x7 : 

66 P. L. B. 1917 : 3B I. C. 678 : 

47 P. W. tt. 1917. 

Prosecution-^Commencement. 


MALICIOUS PBOSECUXION—Prosecution. 

arrest or detained in the lock-up. Heldt that in 
the circumstances plaintiff suffered dehnite and 
tangible injury in consequence of the wrongiul 
^1 of defendant. (JohrsionCt J) Godharam v. 
Debidas. 14 P. L. B. 1916 ; 28 I. C. 278 : 

1 P B 1915. 


Prosecution — Information to foltce — 
Ponce starling prosecution on suspicion-Otinion 
— Suspicion. 

Dell, in whose premises burglary was remmit- 
ted gave intimation to the poI.ee and the police 
on suspicion arrested pifl., searched his boose 
and found a grea' number of articles belonging 
to the deft. Ihe deft, declared the articles were 
stolen from his premises and that the police may 
take such action as they thought admissible, Held 
that dclt should not be said to have prosecuted 
the plu. or taken part in the conduct ol the pro¬ 
secution so as to render him liable for damages 
loT malicious prosecution. The fact that he was 
examii.ed as a witness lor the prosecution is 
immaterial. JO L. W. 235. Dist. {VrailhtC, J. 
and Knshnan. J.) Rajagopala Nayagar v. 
Spencer & Co., Ltd. 12 L. W 87 • 

69 I. C. 218 : 28 M. L. X.’298! 


-- Prosecution — Informer, if liable tor 

damages. 

A suit for damages is maintainable against a 
person who supplied the information on wjjich a 

criminal prosecution was initiated though he is 

I’Oi the complaii-ant. {isadasiia Aiyar and 
Spencer, JJ.) Shanmugha Udayar t/, Kandasami 
Asari. 59 I. c. 973 ; 13 L. W. 170. 


■ Prosecution—Police acting on informa¬ 

tion of. 

An action for damages for malicous prosecu¬ 
tion lies against a person even though he only 
made a repoit to the Village Munsil as a result of 
which the Police alter investigation launched 
and conducied a prosecution, il the other essen¬ 
tials necessary for an action for malicious pro¬ 
secution are present. 25 Mad. 362 Diss. {AylinP 
and Napier, JJ.) Periya Goundan v. Kuppa 
Goundan. 

10 1. W. 235 : 26 M. L. T. 140 : 

42 Mad. 880 : (1919) M. W. N. 677 ^ 
62 1. C. 782 : 37 M. L J 234. 


Prosecution^-When a suit lies. 


A piosecutioii cannot be Said to commence on 
presentation of a complaint nor upon giving in 
formation tj the police. The mete tact that a 
prosecution may not have commenced does noi 
conduce tne ipauer against the piaiiuiff in a sun 
for damages. Plaintin’s allegations were that 
dele dam intormed the police constable that there 
was opium in some parcel wnich by a trick oi the 
defendant, plaimitf W 4 S made to take, that the 
police arrested Lim and ihat for tbiee. days he 
was with them after woich he was found iotio* 
cent, that no process was issued by any Magis¬ 
trate and lhat he was not formally put under 


A suit lor malicious prosecution lies if the deft, 
causes or procurts a prosecution througn a third 
person whether the latter is an officer of law or 
not, but it he does not set the law in motion 
against the plU., he is not liable. {Ayltng and 
Tyabji, JJ.) Manikam Mudaliar v. Kumakalan- 

GOTTAY MUNNUSAWY. 

18 M. L. T. 600 : (1916) M W. N. 911 : 

31 1. C. 246 : 29 M L. J. 694. 

— Prosecution — Meaning of — Commence^ 
ment of. 

Where, on receiving a complaint of an offence 
of defamation, the Magistrate issued a notice only 
and not a summons or warrant to the accused, 
and the notice merely informed him that a preli¬ 
minary intfuiry would be held in the matter of 
the complaint and the complaint was dismissed 
under S. 202. Cr. P. C. after bearing both pat tie 
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there is no prosecution of any offence by the com¬ 
plainant so as to give rise to a cause of action hir 
a suit for damages for malicious prosecution. The 
sending of the initice and ihe hearing ihereon 
are not authorized by Cr. P. C Prosecution com¬ 
mences with the issue of process sum-i ons or 
warrant after ihe complaint has been eofertained 

by the Magf^traie* [BakewcU, J.) Shaik Meeran 
Saib V. Katnavelu Mudai. 

37 Mad. 181 : 21 I. C. 703 : 25 M. L J. 1. 

- Prosecution — Reference to plff .— No 

charge prefer red-- Prosecution by police. 

Per Da'j>so'^ Miller, C J. —The pltl. must in a 
case relating to malicious prosecuti m establish 
affirmatively that the deft, was either (a) the 
actual piosecutor or i61 gave information leading 
to 'alse criminal charge against the plf^. and iri 
consequence of that the prosecution endued, ihe 
action having been done maliciously or without 
any reasonable or probaule cause. It is thus 
essential that ihe deft, should have taken an active 
part in bringing about the pr.)secuti>»n by prefer • 
ring s'Miie charge oi a criminal nature against the 
plff 't^ere writing a letter to tne C. 1 D. who had 
already begun investigation against the pl^. is 
not prosecution though the C.l.D. discovered 
other evidence in consequence oi the letter 
(Miller, C. J. and Coutts T'oHer, JJ.) Iagadamba 
Prasad V. paghunandan Lal 

57 I C. 3»2 : 1 Fat. L. T. 422 

- Prosecution ^Complaint to a Magistrate 

—Search bv Police. 

The party guilty of action is responsible for the 
result wheie a certain result is the inevitable 
consequence of a certain act. A complaint of theft 
to a responsible authority must inevitaoly result 
in the search o the house the person accused 
of the offence. A search caused by the mal ci us 
complaint is, therefore a malicious search. (SAflr 
fuddin and Roe^ JJ.) Jaipande v. Jaldhari 
Raut. 

1917 Pat. 383 : 40 I. 679 : 

4 Pat. L. W. 98 

Beasonable and probable cause. 

- Reasonable and probable cause — 

Daf*iage\. 

A party cannot be made liable in damages 
merely because he allege^ in hii comolaint cotam 
facts found to be correct but which d'd not 
constitute an offence under the panicular 
section of the Penal Code alleged by him. 
If a person alleges certain facts lor which 
.there is and other facts tor which there is not 
reasonable and probable cause the Couit can 
award damages in respect of the latter charge. 
(Rtohards and Banetjee^ JJ.) Mks. M. I. Powell 
V. A. K. Hart. 16 I. C. 925. 

—- Reasonable and probable Cause. 

No question of reasonable and probable 
'Cause aii es in a case whether the charge must 
have been true nr false to the knowledge ol the 
defendant and in which there could be nu mis'ake 
on his part. (knox^J.) Radhelal i». Munnoo. 

18 I. C. 280 . 11 A. L. J. 125. 

* 

- Reasonable and probable cause — Court*s 

^pinion. 


MALICIOUS PROSECUTION—Beaionable and Pro¬ 
bable cause. 

The Court has to see whether the charge was 
false to the knowledge of the complainant 
Cri’^inai Court’s belief in the complaint is not 
sufficieni prool of reasonable and probable cause. 

iKnOX J.) PADAR ATH V. DULAM 

^ r . ^ ^ A A •A awl 


- — Reasonable and probable cause. 

The mere fact that an unpaid vendor found 
goods in a third person’s shop is not reasonable 
and probable cau'Cfor instituting a prosecution 
for cheaiiog. [Richards, C. J. and Banerjee, J.) 

Kesho Prashad 11. Ram Kishen Has 

17 1. C. 316. 


Reasonable and probable cause Bona 

fides. 

Where ths deft, had no hmest belief in the 
guilt ot the plff. but was moved by the disappoint¬ 
ment he experieinced in not being able to reap 
ti'e fruits rif his purchase in a Court auction he 
could not be held to have had reasonable and 
pr bable cause for instituting a proseculion for 

theft. (Macleod, C. J. and FawcetU 7*) JamNA- 

DAS V . Chunilal. 

22 Bom. L. R 1207 : 69 I. C 520 : 45 B 227. 

- Reasonable and probable cause-~Convio- 

tion by first Court—Acquittal on appeal. 

The proof upon whicii all actions lor malicious 
prosecution turn is the state of ihe mind of the 
prosecutor at tbetimehe initiates or authorizes 
the prosecution. If he receives information from 
others and acts upon u by making a criminal 
cha*'ge against any person, the motives of the in- 
lormanl or the truth in lact of the story they tell 
are to a great extent irrelevant. Three questions 
are most important : (nj Did the deft, believe the 
btory upon which he acted ? (6) can his conduct 
in believing and acting on it be said to be that of 
a reasonable man of ordinary prudence ? »c' was 
his motive in makiDg the charge ao indirect one ? 
(1909) A. C 549 and 25 T U R. 631. KoU 

Conviction bv one Court a- d acquittal bv an 
other on appeal is the strongest poss ble evidence 
against the plea of want of reasonable and pro¬ 
bable cause [CHutPrsee and Smilher, JJ,) 
Sowrendra Mohan Sinha v. Soshi Bhupan 
Koer. 49 999* 

- Reasonable and probable cause—Malice 

— P'-oo/o/. 

To succeed in an action for malicious prosecu^ 
tion the plaintiff must allege and establish both 
(a) absence of reasonable and probable cause and 
(6i malice, and must fail altogetner if he fails to 
establish both. An honest belief in the guilt of 
the accused based upon a full conviction founded 
upon reasonable grounds, which, assuming them 
to be irue, would reasonably leai any crdinarily 
prudent and cautious man. placed in the position 
of the accused, to the conclusion that the p rson 
charged was probably guilty of ihe crime imputed 
The’ malice necessary to be established is nbt even 
malice m law, such as may be assumed from the 
intentional doing of a wrongful act, but malice 
in lact ; malus animus indicating that the party 
wasactuaiei either by spite or ill-will towards 
an individoal or by indirect or improper motives 
though these may be wholly unconnected with 
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MALICIOUS FROSEcnTlOjff—Beasonable and Pro¬ 
bable cau^e. 

any uncharitable feeling towards any body. In all 
these questions the burden oi prooi is on the pla- 
intitf. If. in order to show the absence of rea-^on- 
able and probable cause, there are minor questions 
whicii it is necessary to determine, the burden of 
proving each of ihose minor quCdtioas lies upon 
the plaintiffs, ju^t as muco as the burden uf prdv- 
ing ibe wuole does. The test as to ihe burden or 
onus of proof, whichever term is used, is simply 
this : to ask oneself which party will be success¬ 
ful if no evidence is given, or if no more evi¬ 
dence IS given than has b^en given at a particular 
point of tne case, lor it is obvious that as tne 
contioversy involved in the litigation travels on 
the parties from moment to moment may reach 
points at which the tiibunal will have to say that, 
if the case stops there d must be decided in a par 
ticular manner. [Abdul Raoof and Campbell, JJ.) 
Abdul shakur v. Lipton and Co. 1924 Lah. 1 

Reasonable and probable cause — Acquit¬ 
tal of pifj. 

Ill a civil suit for damages against the prosecu¬ 
tor in a criminal case in which the plaintiR was 
acquitted it must be affirmatively shown that 
there was absence of reas jnaliie and probable 
cause. There was a longstanding feud between 
the tamilies of the plaintiff and the deiendaiit and 
the latter's son was murdered. The detendant 
pro ecuied plaintiff for murder on the strength oi 
the ailcgati jns in the dying declaration and the 
statements of certain witnesses. In tne circum¬ 
stances defendant bad reasonable and probable 
cause lor the prosecution. No action for damages 
will lie agdinst a witnes'* for giving lalse evidence 
thougn it was given in pursuance of a conspiracy 
to obtain the conviction ot tuc plaintiff. The pro¬ 
per remedy against the witness is to prosecute 
for perjury, {:it%uh Din and Jone^,JJ.) Kamal 
Din V. Mir Abdulla. 32 P. B i917 : 

47 P. W. B. 1917 : 38 I. C. 678 : 66 P. L. B 19i7. 

— —Reasonable and probable cause — Mean¬ 
ing of. 

Toe term reasonable and probable cause, 
means a cause wnich an ordinarily reasonaole 
man having knowledge of facts and tne belief 
(arrived at in a reasonable manner) as to facts 
which the deiendant then had would be justihed 
id considering as affording a fair basis for the 
opinion that a criminal offence has, been commit¬ 
ted by ihe plaintiff. The Courts should not draw 
a disiinciion between reasonable cause and prob¬ 
able cause. The question of waqt of reasonable 
and probable cause is one of fact and not of law 
Cases reviewed. 30 Mad. 475. [Sadastva lysr 
and Napier, JJ.) Chennara Keddi v. Vpnka- 
TASWAMI. 26 M. L T 214 : 10 L W. 314 : 

63 I. C. 70 : (1920) M. W. N. 171 

■ Reasonable and probable cause—Mean 

iUg of. . 

Reasonable and probable cause means an ho¬ 
nest belief in the guilt of the accused based on a 
fall conviction founded on reasonable grounds 
having regard to ihe circumstances of the case»'.24 
M. t9. doubted. ; (ITu/f/s. C. y, and Spender, 7.J 
Gopal,Krishna Kudva v. Bangle Naraysn 
KAMTkv. . 23 M. L, T. 34r:^7 L. W.BOJ;: 

' ■ (i918) M. W. N. 454 : 46 li' U. ^ : 

■ ■*' ■ ■ 34 M. £. 


Malicious psosecution —• H^Asoosbie ^od. 

Probable cause. 

- Reasonable or proper cause—Viterior 

and improper motive. 

In an actmn for malicious prosecution Ihe 
plaintiff must prove that the prosecution was 
launched without reasonable ot proper cause and 
not simply t lai it was improper or had an ulteri¬ 
or object. Wnere, in an action for malicious pro¬ 
secution, evidence as little incnminatii g the plain¬ 
tiff as possible was let in by ihe defendant as a 
result of acumproaiise of the civil disputes bet¬ 
ween the parties, it is no prooi oi the absence of 
reasonable or piobable cause. [WoUis, C. J. and 
Seshagtrt Atyar, J.} Muthu Veerappa Chetti v. 
Kamaswami Chetti. 40 Mad. 285 • 

34 I. C. 401 ; 31 M. L. J. 264! 

- Reasonable and probable cause—Malice 

—Burden of proof—Judgment of Criminal tourt 
—If tvidenoe. 

In an action for malicious prosecution, the 
guiding rule is that there must have existed a 
Slate 01 circumstances upon which a reasonable 
and discicet person would have acted. The rule 
prescribes not a standard of absolute rtetuude 
and certainty but oi reasonableness and probabi¬ 
lity, in relation to a dele,,dant’s mind. A pro¬ 
secution, not malicious in the outset may btcome 
malicious il toe proaecutor, having acquired 
knowledge of the innocence of the accused per¬ 
severes in the prosecution. The aiu gaiioii of 
want of probable cause musi be substanpvcly and 
expressly proved brom the want oi piobable 
cause, malice may be, and is inferred, but from 
the most express malice, want of probable cause 
cannoi be inierred. The judgment of a Crimi¬ 
nal Court, discharging or acquitting the plaintiff 
is no evidence either of malice or want oi prob¬ 
able and reasonable cause. (Wazir Hasan, A. J.. 
C.) Kazim Husain v. Basjt Husain. 

61 I. C. 970 8 0. L. J. 147. 

- Reasonable and Probable cause — Pre^ 

sumption—Conviction by trial Court—Reversal 
on appeal. 

If 111 a suit for damages for malicious prosecu¬ 
tion the pla.ntff bas been convicted in the first in¬ 
stance and ultimately acquited on appeal, the 
presumption is against the absence of reasona¬ 
ble and probable cause unless the original 
conviction is proved to have proceeded on evi¬ 
dence known to the dafendant to be lalse or on 
the wiliul suppression bv him ol material inlor- 
mation. 12 C. L,. J. 410 f 11, A Court ought not 
io try.the issue as to malice and the absence of 
reasonable and probable cause as a preliminary 
issue, without taki ir any evidence and on the sim- 
plw lact that Ihe plaintiff had been convicted by 
the Original Coun, although he had been acquit¬ 
ted on appeal. 30 A. 525 foil. [Das and Kulwant 
Sahay, JJ.) Jag Narain Dubey Bidapat Du¬ 
be y. 4 Pat. L. T. 202 : 1 Pat L. B. 332 : 

1923 F. 344. 

—- Reasonable and probable cause — Mean¬ 

ing of. 

Reasonable and probable cause may be defin¬ 
ed as an honest;belief, in the guilt of the accused 
based .upon a lull conviction founded upon reason- 
'able grounds bfThe existence of a state of circum- 
stances which, assuming to be true, would. 
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HALICIOUS FROSECUTIOH—SftnotiOD. 

ordinarily lead any ordinarily prudent and con¬ 
scientious man placed in the position of the com¬ 
plainant to the conclusion that the person charged 
was probably guilty of the crime imputed. {Fox, 
C.J. and HartnoU, /.) VoGUZis v. PAPPADtMlTRl- 
ous. 20 I. C. 180 :6 Bar. L. T. 69. 

Sanction. 

- Sanction—Application for sanction. 

Apolication for sanction to prosecute is an ini¬ 
tial stage in a criminal prosecution and can be 
ihe basis of a suit for malicious prosecution. 
{Tcunon and Newbould, JJ.) 67 I. C. 705. 

UALIEHANA. 

See Also (II C. P. Code, S. 60. 

i2l Hindu Law, Maintenance. 

(3) T. P. ACT. S. 6. 

- /^ight to—Settlement of moutah in 1865 

—Effect of. 

Where the malikhana for the whole jaghir 
was fixed in 1780 there is no right to enhanced 
matikhana on the basis of the settlement of 1865- 
{Lo^d Mersey). Kameshwar Singh v. Secre¬ 
tary OF "^^TATR FOR INDU. 39 Cal- 1 : 

38 1. A. 189 : 15 C. W. N. 1029 : 12 I. C. 1I4 : 

10 M. L. T. 285. 

XAMLATDAB. 

See Bom. Mamlatdar Courts Act. 

MANAGER. 

S'.c Hindu Law-Joint Family, Etc, 
MANDAMUS. 

See Sp. Relief Act, S. 45. 

MAPS. 

See Evidence Act, 5s. 35, 74 and 83. 

HABAEAYAB. 

See (U Hindu Law. 

(2j VlA iOMEDAN LAW. 

HABllIME JURISDICTION, 

See shipping Lettters Patent. 

MARITIME LAW. 

•^Inl'tnd navigation — Mate's receipt — 
Legal nature. 

Male's receipts given by inland water carrier 
are not bills of lading nor are they negotiable in¬ 
struments. The holder oi such receipt bai no 
prima facie right over the relative goods and no¬ 
tice ot lien given by the holder is no: binding on 
the carrier who ought to deliver only to the per¬ 
son he has contracted with. {Foxt^ C. J. and 
Twomey, J.) A wady Flotilla & Co.. Ltd, 
V. Nachiap*»a Chetty. 9 I. C. 465 : 

4 Bur. L. T 21. 

HABBIAOE. 

See also (I) Evidence Act, Ss 112, IM. 

(2» Hindu Law. Marriage. 

(3) Mahouedan Law, Marriage. 

(4) Restitution of Conjugal 
Rights. 


MARTIAL LAW ORDINANCE(IV OF 1919). 

* 

- Law applicable—Lex Loci. 

The law of the place where a marriage is con¬ 
tracted determines the validity ot a marriage. 
(Robinson, J.) Ma Twe v Lwe Hain. 

13 Bur. L. T. lOd : 59 1. C. 555 : 22 Cr. L. J. 123. 

MARRIED WOMAN’S PROPERTY ACT (III OF 
1874) 

-- '-Applicability — Hindus* 

The Married Woman’s Pr. perty Act is not ap¬ 
plicable to Hindus (Benson and Sundara l\er, 
JJ., Oriental Government Fbcurit^ Life 
Assurance Company, Ltd. v. Vantkdu Ammi 
Kaju. 36 Had. 162 : 9 M. L T- 451 : 

10 I. C. 263 : (1911) 1 M. W. N 276. 

- 68 . 2 and 6 — Applicability to Hindu 

males. 

S. 6 oi the Act applies to a policy of insurance 
effected by a Hindu male for the beneBt of his 
wife or his children < r of his wife ai’d children 
or any of them. The words. ** for the benefft 
of| his wife or of his wife and children or any 
of them ” mean “ for the benefit of his wi'e or 
of his child'^en or of bis wile and children or 
any of them. ” Tyahjt, J —“ Married woman ” 
in S. 2 does no^ apply to a daughter of the 
assured, even if she is married. [Wh^te, C J. 
Sankatar, Hair and Tyahji. JJ ] PokkunURI 
Balamba V. Kakarapa»ti Krishnavya. 

37 Mad. 483 : (1913) M W. N 697 : 
14 M, L. T. 363 ; 20 1. C. 934 ; 25 M. L. J. 66 . 

---S. 6 .— Applicability — Hindus. 

The Act does not apply to Hindus. A Hindu 
wife cannot claim the benefit of its pn Yision. 

C. J. and Chandavarka*’, J ) Sankar Vis- 
VANATH WAGH V. UMABAI SADASHIVA WaGTB. 

37 Bom. 471: 19 1. C. 736: 16 Bom. L. R. 320. 

—Ss, 6 and 2^AppiicabiUty — Hindus —/«- 
surance for benefit of wife and children—\*'heiher 
estate of the deceased, 

S. 6 of the Act does not apply to a policy of 
assurai.ce effected bv a Hindu on his own life (or 
Ihe benefit of his wife and children and the 
money due on it forms part ot the estate ot the 
deceased available for payment of his debts. The 
Act do^s not apply to Hindus, The G<''vernor- 
General in Council has no power to exempt the 
Hindu Mahomedan and Buddhist communities 
Irom the operation of the Act. (Fletcher and Rich- 
ardson^ JJ.) Ishani Da5i v. Gopal Chandra Dby. 
18 C. W. N. 1336: 26 1. C. 236: 20 C. L. J. 44. 

-8. 6— Scope. 

Where a Hindu male insured his life '’for the 
benefit of his Wife and children" and died leav- 
*ng a daughter, held, that S. 6 creates a trust in 
favour of the daughter and the amount of the 
policy is not available to the creditors but in cases 
contemplated by S. 6 the beneficiaries have no 
cause of action apart from the Act. (White, C. J,, 
Sankaran Hair and Tyabfi, Jt,) Pokkunuri 
Balamba v. Kakakaparti Krishnayya. 

26 M. L. J 66 : (iSlSi M. W H. 697: 
14 M. L. T. sea ; 20 I. C 934 : 87 Mad. 483 (F. B.) 

MARSHALLING. See T. P. Act, Ss. 81 and 82. 

XABTiAL LAW ORDINANCE (IV OF 1910) — 
Scope and applicability of Regulation (X o/ 1804) 
I —Government cf India Act, Ss, 65 and 72, 


333 


CIVIL DIGEST, 1911 — 1923. 


334 


MAETIAL14W OEDINANCE (II OF 1921). 

The Martial Law (Further extension) Ordinance 
1919 is not limited lo persons taken in the act oi 
cornu itting one ot the offences specified in Regu¬ 
lation X ot 1804, or to the persons and offences 
described in Martial Law Ordinance I of 19i9, 
but extends to all offences commited on or alter 
30—3—19. S. 65 (2) of the Govt, of India Act, 1915 
does not prevent the In'^ian Government from 
passing a law which may modify or affect a rule 
of the cODStitutino or of the common law upon the 
observance of which some person may conceive 
or allege his allegiance to depend; it only refers 
to laws which directly affect the allegiance of the 
subject. Observations o( Phear, /. in 6 B L. R 
392 and 459 approved. The ordinance may be 
-described as repugnant to the Act so far as British 
born subjects are concerned, but that it is void 
only to the extent of that repugnancy i. e. British 
born subjects. [Viscount Cave.) Bugga v. The 
King Emperor 1 Lah. 338: 24 C. W N. 6i0: 

22 Boil. I. R. 609: 18 A. L. J. 4dd: 

(1920) M. W. N. 326. 2 O. P. L E (P. C.) b0‘. 

12 L W. 296 : 56 I. C. 440 : 

31 Cr. L. J. 456 : 39 M. L. J. 1. 

--—(H OF 1921)—Arrest of a person outside 

Martial Law area—Legality—Writ of tiobeus 
Corpus. 

The provisions of the Cr. P. C. are not abrogat¬ 
ed or suspended by the introduction of martial 
Jaw and so far as the arrest of martial law offen¬ 
ders outside the martial law area is concerned the 
provisions of the Code apply. Per Spencer. J.:— 
Quaere: Whether the power of the High Court to 
issue a writ of Habeas Corpus in such cases is not 
taken away by Cl. 16 ot the Ordinance. Per Kuni- 
^raswatni Sastri.J .—The jurisdiction of the Mar¬ 
tial Law M igistrate is purely territorial, i'bev 
cannot try offences committed outside such area 
or hold Court outside such area. If such Magis 
•trate is also the ordinary Magistrate ot the place 
he can arrest and remand the offender in the ex¬ 
ercise of his ordinary powers. The jurisdiction 
of the High Court to issue writs of Habeas Cor¬ 
pus is one inherited from the Supreme Cuurl and 
is not curtailed by S. 16 of the Ordinance where 
the acts of the Magistrate are wholly witnout juris¬ 
diction. ( 5 ^d«ctfr and Kumarasatny Sastry, JJ i 
KochUNNI Elaya Nair. In re. 14 L W. 465: 
41 M. L J. 441: 68 I. C. 26: (1921) M. W. N. 708 


■ (I OF 1922)—Conviction—Appeal against 

— Limitation — Time requisite for obtaining 
copies—Deduction of—Act X of 1922 —Effect of 
— Lim. Act. Ss. 5 and 12. 

Since the passing of Act X of 1922 an aonel- 
lant appealing against a conviction under Ordin¬ 
ance is entitled to credit for the time spent in 
obtaining a copy of the judgment under S. 12 oi 
the Lim, Act. But an appellate Court has no power 
to excuse delay in filing the appeal under S, 5 of 
the Lim. Act [Oldfield and Ramesam, JJ.) Mi 
TOOR MoHlDDiN Haji In re. 43 H L. J. 561 : 

16 L. W. 764 

24 Cr. L. I. 89 : 1928 M. 95. 

ICASTEE AND SEBVANT, 

Set also Tort. 

Gontraet of leryioe. 

Crown leiTonti. 


MASTEB AND SEBVANT—Crown servants. 

Dismissal from service. 

F^’aud of servant. 

Offence by servant. 

Bexsonable notice. 

Eesignation by servant. 

Toit by Servant. 

Miscellaneous. 

Contract of Service. 

- Contract of service—Daily and Monthlv 

hiring — Disti nclton ^ 

The plff. recei ed a daily wage from the defen¬ 
dant and ihe amount earned during a month was 
calculated according to the davs cn uh eh he 
actually worked The plff left without notice after 
working 26 days in a month held tha: the contract 
was that of daily hiring and the plff. was en¬ 
titled to wages or the 26 days. [Macleod. C. J. 
and Shah.J.) Arjoon VisHhU v Hornesjee 
Shahpurjee 93 Bern. L. H 793 : 

1922 B. 184. 

- Contract of service—Notice. 

There is noihing illegal or conirarv to public 
pol cy for a master to mane a rule that 15 days’ 
notice should be given by his servants before his 
service IS left by them. [2 C. W. 687 K l [Bat¬ 
chelor and Rao. JJ., ArvadaYA ‘=^pinni‘ng and 
Weaving Co, Ld v Siva Vipchand. 

9 I. C. 348: 13 Bom. L. B 19. 

- - Contract of service—Obligation fo supply 

work • Wages dependent on wotr done. 

An agreement to retain or emp) -y a servant 
does net include, in the abs*»nce ot express snoula- 
lion or necessary implication to that effect 
an agreement to supply work. But when the 
contract is to engage the servant for a defi nte 
period and he is lo be paid by wages in propor¬ 
tion with his work, ordinarily there is an obhga- 
lion to supply work and presumpti.m is 
stronger if the contract contains a stipula ion 
providing for dismissal by a specified len tn of 
notice. iPratt. J C. and Fawcett, A J. C.) Jacob 
Elias Sasoon t>. Dossa Kalian 

IS I. C. 767: 5 S. t. B. 192. 
Crown servants. 


- Crown Servanls^Who are—Right of 

dismissal. * ^ 

It is ageneral rule and well established principle 
that in the absence of stahffo-y provi-ion any 
servant in the civil or military employment of 
the Crown can be dismissed by it. Persons en¬ 
gaged in certain commercial undertakings of the 
G wernment are servants of the Crown, and the 
servants of the East India Co occupied the s «me 
position a- servan s of the Crown. [Fletcher. 
J J) Emperor v. Secretary of St4te for India 
IN Council. 15 C. W. N. 486 (Note). 9 1. C. 868 : 

13 C. L. J. 637« 

- Crown servants — Tortious act-Care- 

le^sness. 

Where a tortious act is done bv a Government 
servant owing to carelessness, there is no cause 
of ac'ion against the Government. iSundara 
Aiyar and Spencer. JJ.) Ramaswamy Aiyengar 
V. Muthuswamy Aiyar. ^3 i c. 799: 

(1913) M. W. *N. 42. 

- —Crown servants—Liability for acts of 

servant. 
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MASTER AND SERVANT—Dismisflal from aorvico. 

Per Kanhaya Lai, A J. C. The acts of a G >v- 
ernmen' Officer while acting in the discharge ot 
his duiies within the limits of his authority bi d 
the Government. If such officer exceeds that 
authority it will siill bind the Gow rnment if in 

fact, the latter ratines the excess. [Ltnd^ay, J. C 
and Kanhatya Lai, A. C. J.) B*rati v &ecy. of 
State. 24 0 C. 3& : 8 0. L J. 233 : 

61 I. C. 721 : 3 U. P. L. R J C. 36. 

Dii^missal from service. 

- Di'imis.sal from service — No reason 

assigned—No misconduct proved. 

Where a Municipal strvaol is suspended and 
then dismissed from service, vvilhoui any reasons 
assigned therefor, cr any misc nducl alleged or 
proved, he can claim wages tor the whole period 
ol suspension. [Asuiosh Mukerji, A. C j. amx 
Ernest Fletcher, J.) Kamini kumar Chandra v. 
Rebati Raman Das. 60 I. C. 7*^6 • 

33 U. L. J. 336. 

_ Dismissal from service—Remedy of 

servant—Appoiuiment vf successor. 

The oily remedy of a servant wrongfully 
dismissed by his ma^ter is by way of damages. 

A seivant disn.issed Ironi seivice has no locus 
standi to question the validity o* the appoint¬ 
ment. by the master of a person as liis successor. 
A Court will iiitciferc in the case of dismissal 
of an otlicer of a Trust Corporation where the 
relationship between the Curpoiation and the 
Officer is one ol Trustee and cestui que trust, 
but will not, wheie the relationsnip is a con* 
tractual One as that of master and servant. Ihc 
question whether the relationship is of the 
former or the latter kind depends upon the statute 
or deed creating the rclaiionship. {Chatterjee and 
Walmsley, 7/.) Ram Chandka Bajpye v, ! 
Rakhalads Mooke.^jee. 

41 Cal. 19 : 20 I. C. 167 t 17 C W. N. 1046. 

- Dismissal from seivice^ Right of smt 

for damages. 

A servant by whom notice of his dismissal has 
been received and wa^es for the remainder of 
the term covered by the notice have been got 
caniK tsuefor wrongful disiii ssal [Fletcher, J.) 
Emperor v. sechetaky of State for India in 
Council. 16 C. W, N. 486 iNofei : 9 I. C. 868 : 

13 C. L J. 637. 

- Dismissal from service— Condition of 

service—Interference by Court. 

When a servant refused to woik on a Sunday 
on which he was bound to work as per the 
conditions of service and the naster dismissed 
him and prescribed a heavy forfeiture. Held, that 
the Court cannot interfere with the master's 
dismissal of the servant, but can detciminc. 
whether the forfeiture is jushfiable. (Kensington 
C. /.) Amar Singh v. Kak*m Singh. 

60 P R. 19i4 : 2:il P. T. R. 1914 : 

25 I. C. 441 : 163 P. W. R 1914. 

____ Dismissal from service —Master^ and 

servant—Wrong!ul dismissal—Temple comtniitce 
— Trustee. 

■ Where a temple committee dismisses a trustee 
in an irregular manner without convening a 


master AND BERVAHT-DUmisisl from serviee, 

proper meeting but by circulation of papers, the 
dismissal is wrongful and the individual members 
ot the c^mmi tee are liable in damages to the 
dismissed trustee. In a suit by such trustee for 
damages it is not open to the members to plead 
sufficiency of grounds for the dismissal (W'lllis. 

C J. and Ku**^araswami Sastrt, J.) VenkaTA 
NAWAYANA PlI-LAI V. PONNUSWAMI NADAR. 

4t Mad. 367 : 83 M.L.J. 660 : (1917> M.W N. 839 : 

22 M. L. T. 464 : 48 I. C. 205 :7 L W. 85. 

- Dismissal from serr ice—Office held aP 

pleasure — Notice. 

No notice or the framing of charges is neces- 
sary to validate the dismissal of the hr lder of an 
office held at pleasure. (Wallis, C. J. and 
Oldfield. J.) Chellam Aiyar v. Corporation of 
Madras. 421. C. 613 : 6 L. W 284. 

-— Dismissal from service— Incompetency 

of servant. 

The dismissal of a servant not compelei't for 
his office even beioie the time fixed in ti'e agree¬ 
ment does not aflord ground foi an acin ii for 
damages, theic being no difierii’ce between a 
servant who will not and a servant who cannot 
peiform his duly, Rahtm, 0. C,J.and 

beshagiri Iyer, J.* Ramasw’ami Iyer v Madras 
Times Printing and Publishing Co., Ltd 

37 I. C. 666. 

- Dismissal irotn service—Editor of 

newspaper^ Qualifications of—Right to re~ 
mniieratton. 

A person appointed co-editor of a newspaper 
should put forth or publish the paper 
and exercise a general supcrviJ-ion over the 
matter which is written for the paper or ext»act¬ 
ed as news. For this, certain literal y and business 
qualifications are necessary. If he is absolutely 
incapable of periorming these duties, which the 
company has a right lo expect ol him, and if it is 
not proved tliat he was retained for some other 
purpose, his dismissal on that account from edi¬ 
torship is right. (BakeuelU.) Ramaswami Iyer v. 
The Madras Times Printing and kUBLisHiNO 
Co., ltd. 32 I. C. 860 : 38 Mad 991. 

- Dismissal from service — Damages — 

Notice. 

A dismissed servant is not entitled to claim 
wages, lo case the dismissal is wrongful, his 
rem( dy is by acti( n for damages. There is na 
authority lor b« Iding that a monthly servant is 
eotiiled to a month’s notice. In the absence of 
agreement or custom ihe contracl of service is 
terminable by reasonaMe notice. (A/nung Kin, J,) 
David d. Supt., St. Anthony’s High School. 

63 I. C. 982 : 13 Bur. L. X- 168., 

- —Dismissal from service — Damages — 

Measure of. ' 

A servant improperly dismissed, need hot wait 
till the expiradon of the term for which he was 
engaged to serve, before bringing his action for 
damages. The onus is on the tuas’er oJ showing, 
that the servant could no' ha'd obtained employ¬ 
ment elsewhere. [Maung Kin and Rigg, JJ.y. 
Moulmein Rubber Plantation sCo.. Ltd. v. 
C. W. Mitchell. »3. e46 x 0.^16- 
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MASTEE and SERVANT-Di.ml8>al from oervice. , MASTEE AND SEBVANT-Offenco by servant. 


Dimissal from service— Misconduct. 
Misconduct irconsisteiit witb the due discharpt 
of duties justifies dismissal. (Twomcy, J.) I o Kin 
V. Maung KaLa. 25 1. C. 816 : *? L. B. K. 2t4. 


Dismissal from service — Provision fo* 
period of notice—Damages, 

Id an ac'ion tor wrongful dismissal, tbe general 
fule is that the plff. may recover damages lor 
the whole unexpited period of service; wheie 
however, it is provided that the agreement 
may be teruiinated at an earlier d^ie by 
giving a previous nctice. the parlies may rea¬ 
sonably be held to have contemplated the lim** 
limit of the not ce as attaching t . any liability for 
wroigful teimination of the agreement. In such 
cases, damages for wrongiul dismissal should be 
limited to the period ot notice required under the 
agreement. Where the law creates a duty and a 
party is disabled fiom performing it witht;ut any 
default of his own by the act of Ood. the law will 
excuse him, bai where a party by bis own c- n- 
traci creates a duty be is bound to make it good 
notwithstanding any accident by inevitable 
neccssit.. Wnere the master does not repudiate 
a contract which has been broken by the servant, 
but merely intimaies, that he would claim 
damages lor tne breach of contract at.d allows the 
servant to continue to perform bis part of the 
contract, such conduct amounts to a waiver of 
the master’s right to repudiate the contract. 
(1x93) 2 y. B. D. 274, Kel. Oidmatily. it is not 
necessary that a servant should be dismissed by 
his master for a valid reason ; it is suthcient il a 
valid reason in tact exists even if the master be 
not aware « f it at the time of the dismissal, but 
this rule has no apr'lication to a case where the 
master has knowledge of the facts constituting 
(he juatibcation for the dismissal, and deliberately 
condones them and waives his right to dismiss 
the servant on account of them. [Prutt^ J. C. and 
Fawcett, A, J. C.) Jacob Elias Sassoon v. Dossa 
Kaban. 16 1 C. 7t>7 : 6 8.1. B. l92. 

Fraud by Serrant. 

- Fraud by servant — Concealment — 

Master*s liubUtty, 

A plea that the master is not responsible for the 
servant’s acts in excess of his authority will hold 
good only where it is shown that the servant had 
conccaleu the acU from his master in such a way 
that the ir aster could not by taking ordinary 
precautions, have discovered what the servant 
was doing. {MacUod, J,) Chogmal v Jainarayan. 

20 1. C. b82 : 15 Bom. L, B. 760 


agents of the defendants acting within the scope 
01 their emplovment lo induce trade’s who would 
have gone to plff.'s old hat to attend defi’s. new 
hat and as a natural consequence thereof there 
wa> d-ninution of plff’s profit, from his hat. 
Held, that the plff was ent tled to a Civil lemedy 
by way ot a suit for damages. [Richardsott and 
Greaves, J J.) Hem CHA^DRA Koy v. Bepin 
Beha.ky Saha Sirdar. 24 C W. N. 800- 

68 I. C. 879; 47 C.’l079 


- Offence by servant—Criminal liability. 

Under the Criminal Law the master 'S geneially 
not liable for his servant’s criminal acts or 
omissiuos. {Richard on and Huda, JJ.) BhubaN 
Ramh. Bibhuti Bhusan Biswas. 

46 Cal. 516: 22 C. W N. 1C62 : 19 Cr. L, J 915 ; 

47 1. C 287 : 29 C. L. J. 262. 


Offenc*. by servant — Liability. 


Unless the master can he shown to have 
autbo’ ised a criminal act ot the servant, he is not 
^espon^^b e for ihe servant’s criminal act. If the 
servant loes anything within the scope of his 
employment, the master will be criminally liable 
lor t.>e servant’s wrongful act. (Casperse and 
i>harfudciin. JJ.) Ultan ^hand v. Emperor 

^ 39 Cal. 344 : 16 C. W N. 661 ; 

15 1. C 1007 : 13 fir. L. J. 691 : 16 C LJ. 401. 

servant—Liability of master 
Rush driving of motor car. 

The owner is respons-ble for the negligence of 
his ser'ant permided by him to use his me tor 
car. A general injunctitm to the chauffeur never 
to drive the car bevond the regulation speed is 

not sufficient to get nd of the owi er’s responsi¬ 
bility; want of knowledge is no defence. (Ho/wj* 
u ood and Hharfuddin, }J,] Edwahd Thornto n 
V. Emperor. Ss Cal. 416 : 15 C. W. N. 890 • 
13 C. L. J. 83b; 9 1. C. 480 : 12 Or. I. J, 89. 


Offence by servant. 


Offence by Servant. 

Offence by servant—Criminal liability of 

master. 

The employer is not criminally liable for the 
damage caused to his neighbc ur asaiesultot a 
COn<racioi’s negligei ce lu omitting to pr«.p the 
neighbour's wall. {Tudbalt, J.\ Shrish Chandra 
V. Emperor. 60 1. C. 847 : 20 Or L. J. 299 : 

17 A. L. J, 343. 


Where two persons are convicted one for 
ofitiiccs unaer 5>s. 2b0 and 304 A ot the Penal 
Code and the oihcr for abetment of ihose offences 
aiid It was lound toat the former was only a 
servant aciing under the directions of the latter 
and was not guilty of any l egligent act, ihe con¬ 
viction as against him is bad and may be set 
a.idc by ihc High Court even though he has not 
tiled a revision petition himself against the order 
ol coiivictiou. Ihe conviction of the first 
accused lor abetment could not stand and so 
lelrijl under b. 3u4 A, was ordered. {Abaur 
Runim and Sundara Aiyar, JJ.) Sanqili Nadan 
V. Empekor. 12 Cr. L. J. 496 : 12 1. C. 216 : 

(19111 2 M. W. N. 170 

Offence by servant—Liability of master* 


" Offence by servant — Intimidation by 

servants— Rival hats. 

Where illegal means in the nature of intimi- 
d&tioh and physical compulsion were employed by 

C D— VOL. IV 22 


A master is not criminally responsible lor the 
acts of his servants uiiless he expressly com¬ 
mands or personally co-operates with them or 
unless toe criminal liability is imposed by statute 
upon him as regards the acts or omissions of bis 
servants. In the cases where a master is held 
liable for the criminal acts ol his servants under 
a stacole, the question is whether, upon the true 
construciion oi the statute m question, the master 
is intended to be made criminally liable 
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HASTEB AND SERVANT—Off ence by servant. 

for the acts of his servants done within the scope 
or in the coarse of their employment. (Stanyon, 

A J. C.) SlAYYAD HAHIM V EMPEROR. 

16 Cr. L. J. 485 . 28 I. C. 325 : 11 N. L. E. 76. 

_ Offence by servant—Breach of condition 

jfi a license, 

A licensee or other persons permitted to sell 
timber in accordance with certain conditions 
under rules framed under the Forest Act is liable 
to be punished under those 1 ules for the acts of 
his servants whether authorised by him or not, 
even if this Act is in contraveot on of his instruc- 
tioMS provided that those servants were acting 
within t ie ^cope of their master's authority, unless 
the master can show that he acted in go id laiih 
and did all t at could be reasonably expected of 1 
him to prevent the breach of the conditions under 
which he is permitted to sell the timber. 
{Rias^ J.) Emperor v. Ugyaw 11 Bur L. T. 102: 

44 I. C. 347 : 19 Cr. L. J. 331 ; 9 L. B. E. 112. 

Reasonable Notice. 

- ^—Reasonable notice—Tutor in family. 

The position which a tutor holds, ihe station 
•which he occupies in (he family and the manner 
in which such a person is usually treated in so¬ 
ciety place him in a very different situation from 
that which mere menial and domestic servar.ts 
hold. Consequently a month’s notice to terminate 
his employment is not sufficient, A term s (six 
monthsi notice would be reasonable in the case 
of a tutor. {Greaves, J.) Wittenbaker v. J. C. 
Galstaun. 39 C. L. i. 256 

43 I. C. 11: 44 Cal. 917. 

—Reasonablt notice — Schoolmaster, 

The rule of one month's notice which applies to 
menials, will not apply to the case of a school mas¬ 
ter. The rule as to yearly hiring extends to domes¬ 
tic and other servants such as clerks and others, 
but it is not an indexible rule and each case must 
be considered by itself and in each case it must be 
decided what notice would be reasonable. In the 
case of a schoolmasier, especially when h« was 
intending to leave his profession and join another, 
a notice of three months would be reasonable and 
the period o( three months mav be regarded to be 
•equivalent to about a term, (1858) 8 Exch, 150 dis¬ 
tinguished, 44 Cal. 917 followed. (Jwala Pra¬ 
sad and Adami, JJJ Nirod Chandra Roy v. 
Raja Kirtya Nanda Singh. 1922 P. 24. 

-- Reasonable notice—Municipal Secretary 

—Termination of service. 

In the absence of any custom or stipulation as 
to notice, and where a contract of service is not 
one which can be regarded as a yearly hiring, the 
service is terminable on reasonable notice* Whatt 
is “Reasonable noti:e" will depend on the cir- 
■cunastances of each esse. A Municipal Secretary 
in India is entitled to a 3 months’ notice. {2$ B. 
387; (1897) P. J. 140 F.) [Fawcett, J. C.) Muni¬ 
cipality OF Tatta V. Assanmal Chandumal* 

29 1. C. 697 : 8 8. L. B. 294. 


MASTER AND SERVANT—Test by Servant. 

Resignation by Sertrant. 

_ -Resignation by servant—Notioe—Office 

clerk. 

An office clerk like a menial servant is bound to 
give one month’s n tice before leaving the service 
of his employers and is not entitled to gel a re¬ 
muneration for ttie broken portion of the month 
when he leaves the service in the middle of the 
month withoui his master’s consent. 10 B. H. C.R. 

57 Ref (Tudball. J.) KaLLI Bi^OTHERS V. AMLUK 

Prasad. 35 All. 132 : 18 I. C. 699 : 11 A. t, J. 104 

__ Resignation by servant—Discontinuance 

of service in ihe middle of a month Salary 
Right to. 

When a teacher drawing monthlv salary from 
a School Co nmittee resigns his post in the middle 
of a month witnoui sufficient cause, he could not 

recover his salary for that Iraclion of the month 

during which he had served, 13 M L. 1. 680 Ref. 
yOldlie'd, J.\ Thk Coddalore Municipal Coun¬ 
cil V. T. M. PA'JCHABIKESA Ayyar 

(19221 MW N 153 : 15 L W. 362 : 

31 M. L. T. 83 (H.C.) : 1922 Mad. 102. 

- ‘Resignation by servant—IVages payable^ 

Ss. 39 and 64 of the Contract Act and justice, 
equity and good conscience requires that a ser¬ 
vant who quits his master’s service in India 
before the expiry of th'* contract period should be 
ordinarilv paid for the full period he worked 
under the master deducting the damages of the 
master bv the breach. (Sadasiva Aiyar, J.) Choka- 
I LINGA MUDAUAR V. MAHOMBD SHERIFF SAHIB 

12 M. L. T. 594 : (1912' M W. N. I2l3 : 

17 I. C. 894 ; 23 M L. J. 680. 

- Resignation by servant—Default with¬ 
out notice, 

A master is entitled to reasonable notice and H 
no notice is given he can plead set ofl in a suit 
by (he servant for recovery of wages The default 
ol payment of a servant afier the dav on wh eh a 
periodical pasinentoi wages accrued due would 
n-1 deprive him of his right to recover such pay¬ 
ment. (Koung.J.) P. H Riplry V. Vaithenatha 
Aiyar, 26 I. C. 270 : 8 Bur. L. T. 16, 

- Resignation by servant—Monthly ser¬ 
vant — Wages, 

A monthly servant, leaving without notice must 
be paid to the date when wages were last duCi 
but not for the b»'-'keQ period served s’nce that 
date. [Twomey, J.) Stewart v. Simon Gonsalves* 

6 Bur. L. T. 167 : 17 I. C. 900 : 6 L. B. B. 74* 

Tort by lervant. 

- Tort by servant—Liahilify of master. 

A master is liable for ihe acts of his servant 
\1) if the injury earned is the consequence of an 
act done bv a servant with ordinary care in the 
execution of the master’s specific orders, <2) il it i$ 
due t) want of care in the execution of the above- 
said work, (3) or if it is due to excessive or mis¬ 
taken execution of a lawful authority and (4) or If 
a wilful wrong is done in the master's behalt 
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-HASTEK AND 8EEVANI—Tort by servant. 

Vt/here the driver and guard af a Railway Com 
panv assaulted the pianiiiif for stopping a run¬ 
ning tram by pulling a chain, it was held that ihe 

> not liable, for the Ry. Company 

itself had no power to arrest persons tor pulling a 
chain and consequently the acts of the servants 

Krn?/"r* '5 of the employment. 

[Scott, C. J. and Batchelor, J.) Girjashankar 
Dayashankar V. B. B. and C. I. Ry. 

43 Bom. 103 : 45 I.C. 716 : 20 Bom. I. E. 12$ 
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hi!t» ViMQ to pay for work done for 

him under an order given bv his servant under 
hisinstruoiims. {Tudball. J.) Rebecca Ste- 
wart j;. Debi Prasad. 25 1 c. 779 : 

12 A. L. J. 271. 


——- Tort by :servanl~Maticious prosecution 

— Damages. 

Where the malicious prosecution is (he result 
of the instigation of master bv the servant, the 
master is held liable for the damages {Newbould 
^d Panton, JJ,) BisiUN Singh v. Kambabal 

64 J. C. 741. 


Tort by servant—Liability of servant 


Negligence of one servant—If another 

master—Master's 

In India a servant has no cause of action 
agaiDSt the master for the negl gent act of 
another servant of the same master though the 
services are quite dissimilar, but the master has 
got a duty to employ competent servants and p'-o- 

apoliances for doing work. 
[Richards, C. J. and Banerji, J.) Blanchktt v. 
Secretary of State. 13 c. 417 : 

9 A. X. J. 173. 


A wrong doer cannot escape liabilitv on the 
ground that he was a servaot acting ora behaU of 
nis master. [Drake Brockman, J. C.) Daji v 
Rukhma. 17 I.C. 378 : 8 N. L. R 169! 


- Tort by servant—Liability—Test-Onus. 

To maintain a suit for damages against a master 
lor wrong dope by his servants p)ff. must snow 
that the act complained of was done in the course 
ot employment or was authorised by the master 
to be done. (Das,J.) Raja Dhakeshwar Prasad 
Narain Singh v. Manna Lal. 511. C. 753. 


Tort by servant—Authority—Onus, 


„„ Pfoofof rflationship—Criminal trial 

Where in a criminal trial it is sought lo bind 

0< his servant the 
relationship of the master and servant must be 

strictly proved. (Atkinson and Ali Imam JJ.) 

Rittaran Singh v. Emperor. 4 Pat. t. W. i?o : 

46 1. C. 709 : 19 Or. L, J. 789^ 

material ALTERATR N 
See (1 ) Deed — Alteration. 

(2j Negotiable Instruments Act, S. 87. 

MATERIAL IRREGULARITY. 

See Civ. Pro. Code, S. 115. 


^ A master is liable for the wrongs of his servaot 
if I hey are done in the course of tne eroployment 
of the master’s work and for his benefit. Whether 
an act is or is not within the scope of the servant’s 
employment has to be proved only by the master 
and the onus of proof is on him since it is a matter 
specially within his knowledge. The owner of a I MAXIMS, 
vessel is liable as employer for the negligence oi 
^e crew. [Twomey, C. J. and Maung Kin, 7.) 

Bruce, D. M. v, Kyaw Zin. 45 I. c. 822. 


MATBIMONIAL DOMICILE. 
See Domicile. 


Matrimonial jurisdiction, 

See (Ij Oivoi-cE Act. 

l2) Restitution of Conjugal Rights. 


Tort by servant—Negligence. 


Where M made over a buffalo to N an inde¬ 
pendent contractor, to tend on payment of paddy 
and both M and N knew it to be vicious and 
while in the charge ot N*s son, it gored to death 
the plfT, s buhalo. Held, that N. alone was liable 
and not M. The test is to see whether the relation 
of master and servant existed between them 
< T) Manyaning V. Maung Shwe The. 

10 Bur. L. T.‘223 : 42 1. C. 52 : 9 L B, E. 64- 

- Tort by servant—Servant acting outside 

authority—If master liable—Indian Railways 
-Act [IX of 1890). 

Where the servants of the Railway Company 
who have no power.to remove a passenger, did 
actually remove one, they acted beyond the acope 
of their authority and in such a case, the master, 
i.e,, in this case the Secretary of State for India, 
canaot be made liable for damages. [Fawcett, A. 

A C.) Mathradas V. Secretary of State for 
India. 18 1. C. 237 : 5 S. L. R. 140. 

Miscellaneous. 

-- Liability of master—Order given by ter- 

'^vant under master’s instructions. 


ApplicabflUy persona- 

Tne only cases in which apart from breach of 
contract a remedy for a wrongful act can be 

dMr“a'’r‘^ “gain.st Ihe estate ot a deceased wrong¬ 
doer are tnose in which the property or the orn- 

ceeds ot the value of the proper.y beTongn.i^To 

BHUSHANAM r,. Sm wTVENKATrDHT 

(1912) M. W. N 899 ; 12 M. L, T. 383- 
17 I. C. 226 J 23 M. L. J, 265. 


personalis moritur cum persona— 
Applicability of—Tort. 

In cases of tort, this maxim, coupled with 
the variation in England and India is appheab.e. 

DHANRAr"^ A. J. Cs.) Rakhmi Bai i;. 

UHANRAJ. 


Act of Court—Not to prejudice party. 

default of 

the Court. (Das, J.) Uhunmun Singh v. Lachmi 

571. C. 492. 


A man shall not take advantage af his . 
own fraud'-Disltnguished from estoppel 
Estoppel and the above equiiable rule arc 
quite different. The former is no more loan A 
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UAXIUS. 

rule of evidence and its operation hardly extends 
to cases lalling under the above equitalle pnn- 
The applicability of the maxim depends 

on the question whether any frajd was commu¬ 
ted at all by the person and on the questimi 
whet^'er any advantage was derived by him by 
the tiand assuming constructive fraud on 
part, (bcuman and Heaton, JJ,) MoTi Raiji v. 
Laldas Jibhai. 41 Bom. 93. 

37 I. C. 945 : 18 Bom. L. B. 964. 

_ Cuicunque aliquis qvid concedit con- 

cedere videtur et id, sme quo res ipsa esse non 

grant carries with it the mea-s reasonably 

neces ary for its enjoyment. [Jenkins, C. J and 

Mookcrice, J.) Gopal 

41 Cal 286 : 18 C. L J. 151 

20 I. C. 650 : 17 C. W. N. 1195. 
_ -*l)elay defeats equities'—Lifniiattons of 


UAXIMS. 

__ paisa domonsiratis non nocet— 

Decree—Construction. 

Where a decree for possession was passed in 
respect of a whole village but the area given an 
the decree was incorrect, held, that this ^ 
case ol ‘false demonstration, incorrect and he 
decree-holder was entitled to the Possession ol the 

whole village [Mittra, A. J. C.) 

BHAGIRATHI BAI. 42 I. C. 291. 

_: _ Falsus in uno falsus in omnibus. 

The maxim fatsus in uno falsus in omnibus is 

a maxim of ancient origin but it u 

obeyed to the leiter. It is for the court to sift 

ihe evidence and separate *he chaff 

grain if it can [Maung Kin, J.) MauNG 

i M.v«. so. .««; 


Generalia specialibus non derogant 


^ The maxim that deUv defeats cquUies should 
not be apnlisd to a case where wain ot fa'r deal¬ 
ing and inequality have been proved to exi>t and 
a person to whom great inconvenience will be 
caused by re-opcni.ig ler.ain matters, cannoi 
complain that the other partv should have acted 
more promptly, if his own conduct has not been 
above board. [Wallis, C. J. and Seshugtrt Atyar, 

7 1 Abdul Hu?=sain v. Mohamkd Ibkahi.m. ^ 
3 L. W. 379 : 35 I. C. 243 : 19 M. L. T. 346. j 

■Equity considers that asdone^ which 


A general rule does not weaken a special 
[Scott, C. J. and Beaman, J | Khbmraj ShRI* 

KRISHNA Das r KisaNlala Surajmal. 

42 Bom. 6 : 19 Bom. L K. 771 : 42 I. C. 67. 
Good and had- Inseparable—Effect 


If ibe bad is n^t separable from ihe g od the 
whole is bad. [}Aookttiec and FUtcher, 77.) 
Hurmokhroy V, Thr Japan Cotton 
C o., Ltd. 84 C. h J. 263: 66 I. C 342. 

He who comes to seek equity must come 


should have been do*^e—ApptUability of- Nemo-est 
haeres vtventes — Contingent tnUrest and mere 
expectancies, 

Tnc doctrine that “ Equity considers that as 
donewhith should have been done" cannot be 
applied to a case of a iranster of a stes succes- 
ttonis, i.e., such as the inUresis of a reversioner. 
There is no such characier in law as the heir of 
a living person or bis statutoiy next of km. Pos 
sib lilies coupled with an interest such as con¬ 
tingent inlereats may be called contingent intei- 
ests and a bare possibility such as a hope ol 
hiherilance, mere expectancies inasmuch as a 
possibilliy coupled with an interest is more than 
a possibility and is a present devisable interest. 
[Mo keriee. A, C.J. and Fletoher, 7.1 Ananda 
V GoUR. 26 C. W. N. 498 : 65 I. C. 27 : 

33 C, L. J. 457. 


with clean hands. 

He who comes to seek equity must come with 

clean hands [Drake Brockman, 7. C. and Stanyon 
and mitral A. J. Cs.i Salu Bai Khan. 

42 I. C. 200 : 13 N. L. B. 130 (F B.). 

He who seeks equity must do equity. 


When the person affected by a voidable transac¬ 
tion seeks to avoid its consequencti, he is in the 

position of a person who ceks equity and he must 
do equity. Thus not only can he not Ignore the 
transaction but he must try to offer to reim¬ 
burse the prior transferee whose money has 
beoefiled the liansferor. [Mookerjee and Cunttng, 
77 ) Dijkndra Mohan SaRma v. Manorama Dasi. 
^ 36 C. t. J. S26 : 1922 C. 160. 

‘7gtt£»ra»/ia juris non-excusat." 


Expressio iinius exclusio alterius. 


Ignorance of law, though iniufficleni as an ex¬ 
cuse il mav extenuare the oflence in particular 

cases [Abdul Raoof, J.) Nandi v. Empbror. 

69 I. C. 33 : 22 Or. L. J. 1 : 1 Lah. 440^ 

^Ignoraniia juris non sxcusat—*Jus , 


The maxim **cxpressio uoius exclusio aherius" Is 
one that cenainiy requires to be waichcd. The 
scope of maxim is very wide, its construction 
varying under different circumstances and being 
open to qualifications and exceptions. [Mooker¬ 
jee and Rankin, 77.1 Kishbn Kamini Dasi v. 
Nil MadH \b Saha. 36 C, L. J. 8d2 : 1928 C. 66 

Expressio unius exclusio alterius. 


meaning of. 

The meaning of 'Jus' in the above maxim U 
not private right but general law. /) 

Aishan V. Muhammad Din. 87 L 0. 119 : 

94 F. B. 1916. 


Iguoraniia juri^ non-exsat. 


The max'm “expressio unius exclu^ioallerius'' 
is at best an unceitain guide to the true 
mcaiiing of a statute. [Jenkins, C. 7. Stephen, 
Woodrotfe, Homwood, and Chatterjee, JJ.) 
MidnapuRE Xamindari Co. Ltd. v. Hkishi Kbsh 
i^hosH. 4i Cal. 1108 ;il8 C. W, N. 828 • 

26 1. 0. 562 : 10 C. t. J. 606 IF. B.). 


The maxim 'Ignorance of law is no excuse/ 
does not apply where bona ftdss or otherwise 
are to be determined. {K'twal, Dhobhy and 
Prtdeaux A. J,Cs. Dhudabai. v Narayan 

6 N. L. J. 76 : 1022 Nar 2I« 


In pari delicto 


Where the purpose of a benami transaction is 
fraudulent, and has gone beyond the stage of mer^ 
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inten'ion, the maxim will apply and a party to the 
traosartion cannot avoid it- [Mitira, Offi. A J C\ 
Ismail v. Wasudeo. 

59 I. C. 285 : 16 N. L. R. 129. 


MAXIMS. 


In tari Aelicto-^Contract Act, S. 65. 


Omnia prae^umuntur rite esse acta. 
Ihere IS a presumption that every aci is done 
rightly, (Batten, AJ.C.} Balkisan v. NaRasimha 

42 I. C. 299 : 13 N.L B. 121. 


S. 65 o£ the Contra-.t Act has no application 
where Jhe contract embodies a purpose known 
to be illegal to which boih sides are parties. 
{Drake Brockman^ J. C.) Bhure v. Sh^o-Gopal! 

64 I. C 794 ! 


- In pari delicto—Appticahility of 

An exchange of pi ts bv tenants*at*''-ill, is void 
and the court wH apply the maxim t") the parties 
theteto and help neither party and let the estate 
remain where itf^lts. (IVazir Hasan, 4./. C.) 
Bishhshwar 7>. Rachcha Ram. 

3 U. P. L. E. (3 C.M8 : 61 I C. 985 : SOL J, 200. 

Justice, equity amt ^ood conszience — 
Right to declare title to properly. 

Even in the absence of rules, parties have a 
right to have questions of the »itle to property 
declared in c^se of dispute, by a Court, as a 
matter of jus’ice and equity. 'S'*dasiva Aiyar 
and Spencer, JJ ) Maharaja of Ieyfur v Hari 
Krishna. 32 I C. 226 ; 29 M. L. J. 730. 

—- Nemo al/eganx turpitudinam suam ett 

audiendus- Applicability to India. The maxim 
IS apolicible to India (Schwhhe, C. J, and Coutts 
Trotter J) Parthasarathy Rrddy v. Kanda- 
SAMI Reddy. 82 M. L. T 349 iH.C.): 1923 M. 711. 


title’-Applicability 

The doctrine that “ the Court may presume 
possess.on to follow title - can have no apX 
cation where the plainliff has to establish posses¬ 
sion at a pa.t.cular poi, t of tune, howe^w 
va uable ,t mav be in deciding quesiions of timil 
tation in case of conflicting tv deuce of posses¬ 
sion on boih sides. 20 W, R. 25 ; 16 C 475 P 
C. F..I1 8 C. 221 P. C.; 16 M L I 272 PC 

“o'dasTaI®'""''""''’ ^^I-'Kananda ■ V. 

19 C. W. N. 18 : 26 I. C. 436 : 21 C. L. J. 265. 

73 — Q«‘C 9 Mid plantatur solo, solo cedit— 

Meaning ./ and appiicahtiHy to India 

anything affixed to land 
with the obf*!- of miproving the Tnheriiapce be¬ 
comes part ol the really and the property of the 

fiWcra/f^ rT M D ^nplicable to India. 
(McColly J.Cd Ma Pyn V . Maung Po Chet 

11 Bur. L. T. U : 39 I. C. 38S : 

(1»16) 2 D. B. it. 148. 


—- No contribution between joint tort¬ 

feasors—Appii ability to India. 

The docrine that there is “no co’^tribution 
bet neen joint tortfeasors” enunciated in Me T\- 
wrath r v Nixon (2 Sm. L. G 56°) cannot 
safely be extended to India (Richards,. C. J. 
and Rafiqu*, J.) NTihal Singh v. Collector of 
BulandshahR. 38 All. 237 : 33 I. C 165: 

14 A L. J. 276. 

- None shall profit 5y his own fraud. 

No man can be a’l'wed to profit hy his own 
fraud (Russel and Chandavarkar, JJ.) Hillava 
V. NaRAYANAPPA Timmaya 36 Bom. 185 : 

12 1. C. 913 : 13 Bom. L. B. 1200. 

Omnia praesumuntur rite esse acta 

• ... » a' a « . ^ 


foctum valet— 

Service of summons. 

A service of summons by delivery or tender of 

deft is complete 
and no subsequent irregoUrity of the process- 
server CAM undo It. The m^xim quod fieri non 

/acrwOT valet wxW aoply (26 C. 101 Anpr. 16 
B 117 Diss., (Sianyon, A. J. C.) Gopaldas 
Girdharilal V. IsLu. 40 I. c. 277 


—Mutation o^'‘ers- Statements recorded by. 

The presumrtioi as to the regularity of 
official and judicial acts applies to statements 
recorded bv officers conducting mutation pro¬ 
ceedings. (Lord Atiiinson.) Sadin Husain 
Khan v. Hashim ali Khan. 38 All 627 : 

31 tf L. J. 607 : 14 A L J 1246 : 19 0. C. 192 : 

18 Bom. L. B. 1037 : 21 C W N 130 : 

(1916 2 M.W.N. 577 : 21 M LT. 40 ; 
1 Pat. L. W 157 ; 36 I C. 104 : 4 0 L. J. 22 : 

26 C. L. J. 363 : 6 I W. 378 : 10 Bur. L. T. 146 : 

43 I. A. 212 (F.C.). 

-- Omnia praesumuntur rite esse acta 

—A PPlirahi/iiy 

The pr'sumntion Omnia praesumuntur rite 
applies to or'cedure onlv and noi to 
decisionn on points of law. {Hotmwood and 
ChaPtnan, JJ.) CrfowoHURt^ v. Japar Muham- ] 
•IAD. 241c 739.' 


- Res-ipsaloquitur— Negligence-Tort, 

In an action for damages for neglig-nce tho 
burden of proving that the injury was caused bv 
an act or omission of ihe defendant for which .he 
was in law responsible lies on the pltf. The 
'res ipsa loquitur, applies to those cases 

only when the facts already estaHished are such 

that the proper and natural inference therefrom is 
:t‘-at the injury was the resuh of the delt's negli¬ 
gence. (Katyi, J.) Cates B. e v. Mongain 
Bros 42 I. C, 82 : 19 Bom. L. R 770 ! 


^ a/rVttWW non laedas — 
Right to slaughter cattle, 

A Mahomedan’s right to slaughter cattle is a 
common law right which he enjoys in accordance 
with the princirl 5 S <Jic uetri iuo ut alienum non 

laedas. (Lindsay, J, C,) Ori Lal v.Muhammad 

^^AKUB* 

1 0 . L. J. 496 : 25 3. C. 908 ; I 7 0 . C. 864 

- Stare decicis—Scope of. 

An unconsious application of wrong l?w 
cannot set up a princ pie of stare dtcUis merely 
because it has been left unchallenged for a few 
years owing to the ignorance of the people affect 
ed by it. (Stanyon, A. J. C.) Ujiyara v. Tilo- 

44 I. C. 435 


Vltres magis valeat quam pariat--Con- 


stfuction of document. 
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MEASURE OE DAMAGES. 

A court will look to tbe surrounding circum¬ 
stance'* to find out the io ention of the parties to a 
transaction and will not construe a document so as 
to nullity one important clause therein, {sptncer, 
Coutts Trotter and Napier, JJ-) VenkaTA SUB- 
BIAH CHETTY V. SUBBA NAIDU. 

2 L. W 977 : 18 M. L. T. 633 * 

31 I. C. 163 ; tl915> M. W. N. 822- 

MEABURE OF DAMAGES. 

S'c Damages. 

MEDICAL CERTIFICATE. 

See Evidence Act, S. 74. 

MEDICAL EVIDENCE. 

See (i) Evidence. 

(2) Evidence Act, S 73. 

memorandum OF OBJECTIONS. 

See C. P. Code, O. 41, R. 22. 

MENS REA. 

See Tort. 

MERCANTILE CONTRACT. 

See Contract Act. 

merchandise Marks act (iv of 1898). 

__ Limitation—Criminal prostculiott. 

Tbe prosecution for using faUe tiade mark will 
be barred if not brought vv»toiii 3 years from the 
date of the first offence of the senes for the same 
trade mark. (Pratt, J. C.) Jagannath v. Empe 
POR lO 8. L. R. 46 : 36 I. C. 671 • 

17 tr. L J. 867. 

_Si. 2 (2), 4 and T—Trade desoription-' 

Design covering whole body of goods Indian 

Patents and Designs Act, S. 2 (6). 

Where a design covers the whole body of goods 
and IS part and parcel thereof, it is not a trade 
mark but a * design’ under the Indian Patents 
and Designs Act, 1911 Nor is it a ‘Trade desciip* 
tion’ within S. 2 (2j of the Merchandise Marks 
Act, 1889. {Hayward, J, C. and Loyd, A, J. C.) 
Narumal Khem Chand v. The Bombay Co , Ltd. 
8 fl, L. R. 39 ; 25 1. C. 998 : 16 Ur. L. J .670. 

- —- 8 b. 6 and 7— Merchandise — Meaning of% 

The word ‘merchandise’ includes go -ds se¬ 
lected or guaranteed by tbe proprieior of the trade 
mark, and the selector-importer who affixes his 
name or trade mark to those goods is a person 
whose merchandise they are ” within S. 480, 
I. P. C. The main ooject of the Act is to prevent 
a trader passing off his own guods as those of 
another. (PratC J.C.and Fawcett, A. /. C.) 
DUNBAR V. Holland Bombay Trading Co. 

13 8. L, R. 129 : 60 1. C. 166 : 2u Or. L. J. 377 
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merger. 

I T. 83 Poll. If the goods of a manufacturer fron> 

1 the mark he has used are known by a particular 
' name the adoption by a rival trader of any mark 
Which would cause his goods to bear the same 
oame in the market may be as much a violation 
of the rights of that rival as an actual copy o« hia- 
device. In such cases dissimilaritv of the rival 
mark is not a complete delence. il8b5) I Ch. App. 
W2 Foil. A trade mark api'lied by a shirt maker to 
his shirts maybe an ii.iringement oi a S'lnuar 
mark applied by a manu'actuicr to his cloih, 
( 1890 ) 15 App. C. 252. foil J ) AbuUL 

Majid v. EmpkRor. 10 Bur. L. T. 19: 

38 I. C. 168 : 17 Cr. L. J. 488 : 9 L.B.B. 31. 

MERCHANT SEAmEN’S ACT (I OF 1869). 

8. Zb—^iongful dismissal- Compensa^ 

tion—Contract Act, if affects 

The max-mum corr.pensauon allowable to a 
seaman, including an oiticer, for wrongfu V 
dismissal beiore tne first montu's wages have 
oeen earned, is ore month s wages under S. 36 of 
the Act and the restriction is noi removed by the 
ContiactAt. (rwomey, J ) Owen PHiLLlPa v. 
LiM Chint Song. 6 Bur. L. T. 89 : 

20 I. C. 286 : 7 L. B. B. 32. 

merchant shipping acts (67 AND 6» 
ViU, C. 60). 

_S 684 —Murder on the High Seas—Trial 

— Jurisdiction. 

An Ind'an who commits murder on board a 
steamer ou tne High rjtas may be tried by the 
Court having jurisdiction over the place where 
he may be lound and the suostantivc law appli- 
cablj, is the Engli.>h Law {Woodroffe^ J.) 
Emperor v Salimulla. 39 Cal. 487 t 

14 I. C. 698 : 13 Cr L. J. 246 : 16 C. W. N. 471. 


MERGER. 
See also 


U) C. P. Code, O. 34, R 3 (3). 
(•2) Landlord and Tenant. 
i3> r. P. Act, S. 101, 


Decree—Cause of action—Tort, 

If a party obtains a decree for damages for 
tort, the original cause ol action merges in the 
decree bul a decree m ejectment differs very much 
from othei decrees and the doctrii c of merger 
does not app y to it. li? chords, C. J. and Rufi^ 
Que,J ) Dhankaj V L^khrani Kuar. 

38 AIL 60y ; 36 I. C. 601 : 14 A. L. J, 709. 

r)e6i —Creditor succeeding to estate of 

a A 


-“S. lb—Limitation—Long silence—Penal 

Code, S. A82—Infringement of trade mark. 

The period limited by S. 15 of the Merchandise 
Marks Act for a prosecution under S. 14 begins 
from the date of the particular infringement 
alleged against the accused. S. 15 does not 
prevent a prosecution under S. 482, I. P. C. The 
owner of a trade mark should not wait for 
several years while his trade mark is infringed 
continuously and then bring a criminal complaint 
in respect of some recent iofringement. 2 Bur, L- 


debtor—’ii^id''W — Litniitd estate Extinguish" 

ment of the debt, . j u* 

There is an exiii'guishment of the debt it the 
person who is to receive the money is also the 
person who ought to pay. Where a Hindu lady 
who is a creditor of her husband’s estate 
succeeds to that estate on her husband’s death, 
ihere is no extinguishment of the debt as she is 
only a limited owner. In the case of a limited 
owner the presumption is against merger as it is 
not for her advantage that th#^ charge should sink 
for ihe b».ocfit ^.f t le remainderman. (SFewcer. /.) 
Chidambaram Pillai v. Meenakshi Ammal, 

16 L. W. 678. 

■Decree—Debt. 


Where a simple debt is sued on and a decree 
is obtained, the original debt becomes merged 
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andpnnot be kept alive. {Spencer and 
Knshnan, JJ ) Ramakrishna Kukkilava v. 
Nbkkar Kuppanna. 6 L W.631 : 

23 M. L T. 423: 33 M. L. J 581 : 
43 I. C. 286 : (I9i8. M. W N. 75. 


-- Lessor and lessee-^ Acquisition of 

interest ^ 

Where a lessee acquires aU the rights and 
interest^ ot h s lessor, it is difficult to uuderstmd 
how his lease can ha e any effect. (S/uor/. /. C ) 
JAGMOHAN Singh v. RaGho Ram. 

66 I. C. 636 : 7 0. L. J. 304 

-- Intention — Evidence, 

The q’^estioii of merger or no merger depends 
on the express or implied intent-on ol the parties 
in a Court of equity. {Chamter, C, J. a*fd 
Sharfuddtn, J.) Dulhni Lachanbati Koeri v. 
Bodhnath Tewari. 6 Pat. L. W 309 : 

43 I. C, 449 , i9l7 Pat. 337 

MESNE PBOFITS. 

See also (1» C. P. Code, S 2 (12), O. 20 R. 12. 

(2) Hindu Law—( a) Aliena ion. 

(6) Partition. 

(3) P \RTITION. 


Oecree of trial court affirmed in appeal 

Where a decree of a trial court awarding 
mesne profits is affirmed in . appeal, it must be 
reckoned from the decree ot the trial court. 
{Viscount Ftnlay.) Baunath Goenka Bahadur 
V. Nanda Kumar Singh. 38 C. W. N. 65 iP. C.l 


" Right to—Alienee frotn Hindu widow — 

Alienation set aside at the instance oj revt'rsioner 
to mesne profits — Improvements set off, 
against mesne P>ofits, 

Where alienee from Hindu widow has effected 
improvemenis thereby incieasing the rental, held, 
that (he increase in rental should be set otf 
against mesne proAts awarded to the successful 
reversioner. {Lord Buckmasler). Barham Deo 
Narain Singh v. Ram Ratan Sahu. 

L. B. 3 (P. C.) 20. 

- Liability—-Person in lawful possession. 

Where in a suit by the sons to set ai»ide an 
alienation by their father a conditional decree for 
possession on payment of portion of consider¬ 
ation found to be binding on the estate is passed 
the sons are not entitled to mesne profits as the 
possession of the alienee was no* unlawful. {Lord 
PhiUtmore) Banwarilal v. Mahash. 

41A11 63:45 1. A. 284 
21 0. C. 328 : 23 C. W. N. 677 : 6 0. T.. J. 168 : 

49 I. C. 640: a9l9i M. W. N 490 |P. G.). 

■—;- Separate suit for mesne profits—Former 

suit for the cancellation of the sale-deed. 

The orocedure of permitting separate suits for 
r or )fits by allowing the olaintiffs to 

drop this cUim in their original suit for can- 
celUtion o( a deed should be severallv dtscoun* 
tenanced {Walsh and Sundar Lai, JJ,\ Bhirgee 
Nath v. Narsingh Tewari. 39 All 61: 

36 1. C. 476: 14 A L. J 1161. 

Right to—Plaintiff not entitled to pos 
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Where .the plaintiff is net entitled to immediate 
possession of the land for the period for which 

is unsustain¬ 
able. {Walmsiey and Ghose, JJ.) Shejkh Karim 
V, Sobedar Sheikh. 1924 c 631 


Jurisdiction Sum claimed in excess of 
pecuniary jurisaiclton—Procedure. 

If the plaintiff makes an application in a suit 
for possession for mesne profits in excess of the 
pecuniary jurisoiction of the Couit. ibe proper 
procedure for the Jurige is to return the plaint to 
the Plaintiff for rresei tation to the proper court 

tor decision. The plaintiffs asked for mesne 
profits to the extent of Rs 3.000 odd. Theie was 
an ()bjecticn made by tf'e defendants at «jnce to 
the jurisdiction of the Munsiff to try the question. 

that the plaint in so far as it asked for 
mesne profits to be ascertained ought to be 
returned to the plaintiffs lor presentation to the 
proper Court which is competent to try. {Walm- 
sleyaud Ghose, JJ) Jognvswar Chatterjee 
V SURENDRA Nath Chatterjee. 

38 0. L. J. 142: 1924 Cal. 167. 


Fende**ie lite—Court fee. 


Court-fee IS not leviable on a claim for mesne 
prohts pendtnte hie. 21 M. 17l; 13 C. W. N. 816 
Kel on. Bui where the mesne profits have accrued 
due before suit and the plff. is in a position to 
vjlue It even approxima-ely be is bound t.. state 
the amount u. der O. 7, R. 2 (2), C.PC. \Mootter- 
jee and Bea.hcrofi.JJ.) Bhupendra Kumar v. 
r^URNA Chandka Bose. 24 1. C. 238 


Id- r of proceedings under S. 

Where a suit is brought for mesne profits in 
respect of land by a person who was defiled ia 
proceed ngs under S. 145. Cr. P. C., he need lot 
vacate the Magistrate’s order or ask for pos¬ 
session. If he succeeds in proving his tale to claim 
mesne profits be will succeed in the action 
iSpencer and Devadoss, JJ,) Muhammad Shams- 
Goya Rowtherv. Omandu Pillay. 

(1923; M. W. N. 779 ; J8 L. W. 649: 1924 M. 224, 


stssion-^tffcct. 


-—-Measure of—Rent payable to landholder 
— Deduction of, 

certain occupancy ryots against 
their landholder lor 'r^esne profit? for the period 
of their exclusion from the land held, that in 
ascertaining mesne profits, the landholder was 
eniiUed to deduct the rent whi-h would have 
been payable to him by the ryots had they re¬ 
mained in possession, notwithstanding the fact 
that a suit or rent bv the landholder against the 
ryots for the period in question had been dismiss¬ 
ed by the Revenue Court. {Oldfield and Ven- 
katasubba Rao, JJ. Golkonda Ramachandrudu 
t. Venkata Narasimha Garu. 

^ ^ • 17 L. W. 645 : 

38 M, L. T (H. C.) 3b4 : ,1983) M. W. N 437 (1) : 

1923 Mad. 667. 

I —Right to—Suit by Hindu reversioner— 
Alienation by limited ow-*er without necessity. 

An arrangement bv which a woman settles the 

p^o^erties on her daughters is not bona fide 
family settlement when there is no necessity 
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at all t ) do so {*ipencer and Devado^^, JJ.) 

_ ‘Right to—Joint familySuit for parti¬ 
tion by co-parcener. 

As ill a pajtiii »n suit the pUintiff is not entitled 
to claim past protits, his claim lor pronts beiore 
date «){ suit inusl ba disall uved. A c i ovviier in 
Dossessi-m ol thecj ow..ersh p properly is regard¬ 
ed asairu>tee subjeci 10 all the li ibiiiiies under 
S, 95 o( tne Trusts Act. {Olafteld and Venhufa- 
subba Rao. JJ.) Kamaswami myer v. Subka- 

MANIA UEK. ^ ^ ia-»' 

43 M. L. J. 4U6 : 1923 M. 147 

_ Preliminary decree negativing — Ques- 

tion cannot again be raised at the lime of final 

decree. ^ j • 

It the rig >t to mesne profits is negatived in 

the preliminary decree and qo appeal is pie<er- 

red against the ord“;r disavowing ihem, he can¬ 
not raise ih^ quesnon again at th- stage of pass 
ing tne final decree. But if the omUs on to 
provide for t iem is due to inadverlei ce. the 
matter ol me-ne profits is not finally concluded 
till the ficial decree. {Spenett^ /.) 

Hussain oahib v. Hammad Sahbb. 

10 L. W 312: 3l2M. L.T. 180 : 
(U22) M. W. N. 662 : IS^aS M. 43. 

Liabilt ty for. 
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When tne alienation by the manager is not 
binding on tne other co-jarcener, me latter may 
hold the alienee liable lor the mesne pronts 
fro n the da e ol tie suit, [Oevad^^^s and Ku- 
maruswanii Hastn, //.I Subbe Goundan v- 
Krisunamac lAKl. 46 fll. 449 : 16 L W. 637 : 

80 61. L. T. 217 : (1932 M. W S. 269 : 

42 M. L. 3. 372 : 1922 M. 112. 

- —^LiabiU ty —Possession unde r de ree. 

Wnere a persm is in possession obiained 
under a prnpjr dec ee of Court, his possession is 
not wrongful, and suen person is not (i.ible foi 
mesne profiis. (Abdur Rahtftt ami OJgcrs, JJ-) 
Manianv. ICuTHOKi Nattath Kottavil Kaman. 

13 L- W. 449 : 6a 1. C. 724 ;4l M L. J. 16 

Right to—Hindu la v—Alienation by 


UB8NE FROFIIB. 

might be taken as ^rima facie evidence of the 

mco.ne for tbe last vear. {Sundara Atyar and 

Avling. JJ.) SRI Rajasava Venkata Mahi- 
I'ATHi Surya Kao v, Sri Rajasava Ubbayamma. 

10 M. L. T. 293 : ilBll) 2 M W. N. 308 t 

12 1. C. 383 : 21 M. L. 3. 968. 

- Liahility for—Trespasser—Persons not 

abetting trespass. 

A defe .dani who has not trespassed upon the 
i.roocrtv of the plaintiff and who has not joined 
in abetting the trespass is not UaSle for mesne 
profits. 6C. L. R. 357 ; 24 C. 413 relcrred to. 

A mortgagor is not liable for mesne profits on 
account of the wrongful possesson of tbe 
auction-purchaser in execution of the mortgage 
decree. {Mittra, A. J.C.) SoNi r- Meghashyam. 

^ 1923 Nag. 103 l2). 

_Soif for—Denial of title—Duty to enquire 

VVnerc in a suit f 'T mesne profits, defendant 
denies the extent of the pUintifl’s share it is the 
duty of the Court to enquire into the claim in the 
suit it-eli and the Court is not justified in dis- 
mis-ing the suit on tne ground of such denial. 
[Halltfux^A. ] C.) JaisNABI v. Ghulam Mohid- 
D,S. 1923 Nag. 65 (8). 

- -Basis of claim for mesne profits by re¬ 
versioners against aUenee. 

A voidable transition is good as against third 
parties till it is set aside, but as regards the 
person who has a right to avoid it, it is m a state 
of suspense until such party exercises his option. 
If he avoids it, it is treated as vo-d from the outset 
as against him It is on this principl* that mesne 
prohts are always allowed in a suit by the rever¬ 
sioners to recover propeitv from a transieree 
irom a Hindi widow after her death. {Darnels 
and LyleJ, C.) Mohammad Hadi v. Barb^ti. 

25 0. C. 2 : 9 0. L. J 312 : 

1922 Oadh 91. 

••Amount to be awarded— Court Pees Acty 


ntanaocf—'^mt hy junior member to aside. 

Juiior members d a Hindu family sumg to set 
aside unaumorised a ic-^tions oi jomt family 
properties bv t^e manager are not e itincd to 
mesne profits beiore suit as of right. Mesne 
profits arc ii the nature of da n .ges winch tne 
Court will mould according to tne justice of 
each case, ibir* Jonn IVallts, C. J. and Kumata 
swami Saslrt, JJ.} Ganesa Aiyai v Amirtha- 
SAMI Ooayar. 23 M. L. T 248 : 

44 I. C. 606 : |l9i8) M W. N. 892. 

-— Liability— Trespasser. 

Me^ne profits are awarded against a person 
illegally in p 'ssession of land agamst the owner's 
will or wthout hi< consent. \Sa tmiva Aiyar and 
Napter,JJ.) Sivarama Iyer v. Alagappa Chktti. 

2 L. W. 916 : 31 I. C. 2ll : (1915) M. W N. 846. 

—— -—Calculat'on—Evidence. 

In calculiting mesne profits the respective 
income of the plff, and the deft in one fasl 


S. U. 

A i l litttiff cannot ordinarily recover more than 
Whut he claims in the plaint but in « suit for 
mesne profits. S. ll of tbe Court Fees Act 
v>er nits ihe pl.f. to make an estimate of what is 
due to him and allows the Court -o pass a decree 
for more than the amount at which he valued his 
relief if the profits are found t > be in excess of the 
orofits claimed provided additional Couri-fee is 
pdd thereon. The pH. is not tied down to his 
esdmate unless there is so netning to show that 
he has relmqjished anything tnat m ght be found 
due in excess ot the clt*m. {Kanhaiyalal. ^4. J . C.) 
DUROA BHARATt V. Bhagwati, 24 0. C. 209 : 

64 1. C. 101 :8 0. L. 3 477. 


Basis of calculation. 


The gain made by tbe wrong-doer, and not the 
loss caused to the person wronged, is the true 
test to ascertain mesne profits. {Das and Adami^ 
JJ.\ Tilakdhari Singh v. Ram Prasad Sinqh. 

68 I. 0. 85. 

Liability—Joint wrong doers. 


Jr'int wrong-doers are jointly and severally 
liable lor the mesne profits. (Jwala Prasad^ J.) 

Mbek V IsHAN Chandra. 

67 I. 0. 181: 8 TJ, P. L. B, (Pat.) 144. 
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MESNE FBOFITS. 

-- Claim -Starting point. 

Where the pi tint does not s*y from wh^it date 
mesne profits are claitned presumable plaintiff 
claims mesne p'otits only from the date of insti¬ 
tution of 'he suit. (Brown, A. J. C.) Maung Lu 
Gale v» Maung Lu So. 

1 Bur. I. J 267 ; 4 U. B. R. 140 ; 1923 R. 110. 

MESNE PROFITS AND IMPRoVEMENlS ACT 
(XI OF 1860.) 

-S. 2 —Applioability—Permanent lease of 

trust property —Eviction of lessee. 

Tne Mesne Proiits and Improvement-i Act is 
appl.cable only lo cases tried on tne Original 
Side ot tne High Court. A permanent lease of the 
properly of a rtl gious trust is invalid and a Ics ee 
when evicted by proceedings in the mofussal 
Courts is not entiiied to compensation lor a house 
built by him either under S. 5l of the r. P. Act 
or under S. 2 of me Mesne Pr itits and Improve¬ 
ments Act, but can only remove the materials, 
The words '* other absolute Estate” in S. 2, of 
the Mesne Fronts and Improvements Act do not 
apply to the estate of lessee with permanent 
occupancy rights. (Sada^tva Aiyar and Napier, 
JJ ) Venkatappier V. Ramaswami aiyar. 

10 L, W 137 : 62 I. C, 617 : (ISlDj M W. N. 548. 

migration. 

See Hindu Law (1) Applicability of, 

(2) ScHoui.s uF Law. 

MINERALS. 

See (i; Landlord and Tenant^Mines and 
Minerals. 

(2) xMines and Minerals. 

MINES AND MINERALS.'-'i'tff also Landlord 
AND Tenant-‘Mines and Mi.'^erals. 

■ Mesne profils—Cases of mining—Allow 
ances when possession under bona tide claim ot 
tiUe. 

Mining differs from agricultural operations on 
the suriace. The coal wnicti the judg neni*1ebtor 
might have got was still there. Furiner it he was 
in possession under a bona fide claim of ti le 
he is tfiititljd CO aho/raacas lor royaiiiei paid and 
to compensation for expenses incurred in worsi.ig 
the mine. (Htcha^dson a-id tiuda.JJ.) Shambhu 
Nath v. ^atish Cra.ndka 2j C. W. N. 369. 

- "Open mines*'—Meaning of. 

“Whether a mine is open or no-” is a question 
of intention A mine is sa d to oe open wnen it 
has been devoted, by the person lawialiy cnti led 
to do so, to Coe purpose ol maxing a profit by tne 
wof king and sale of the minerals therein. (Mooker- 
jet and bcacHcroft, JJ.) F. F. Christian v. 
Tekaitni Narbada, 

20 C. L J. 027 : 27 I. C. 471 : 19 C. W. N. 796. 

Adjoining owners of mines—Rights and 
duties of—Injunction wnen can be given. 

An owner of a lower mine, must, if he wishes to 
guard against, t »e natural flow of water from the 
mines of his neighbours, have a barrier in the up¬ 
per part of his mine to pen bacx the water and 
the lessee of such a mine may be hv.ld liable f or 
any damage done by breaking down the banier 
between the mines. It is however, not obligatory 
upon the lessee to leave a oarner of coal merely 

C D—VOL. IV 23 


MINOR. 

to prevent communication with the adjoining 
minesand ihete ore where the object of the 
piaiiitiff's only to prevent communication with 
adjoining mines an injuncii m cinnot be 
issued. {Mooberjee and Beachcrott, JJ.\ Ramjas 
Agharwala V. Brajomohan. 

£0 C. L. J. 538 : 27 I. C. 244 : 19 C. W. N. 887. 

Mining lease — Damages^ measure of. 

The rate of interest per yeai of a leased hr'lding 
is the measure of damagr-s to be awarded f -r let¬ 
ting down the surface lor mining purpt'ses. 
I^uss, J.) Lakurka Coal Co, Ltd. i>. Biseswar 
Chatterji. 19;^3 p 29tj, 

- Quarry—Adverse possession. 

Mere surface workiig or pait working of a 
quarry cannot give claim lo tne whole by adverse 
possession beyo.id wnat is actually extracted. 
Where laud is sold reserving the right to miner¬ 
als, mere non-user lor any length ol time is not an 
abandonment Ol posse^si >n unless woikeu oui by 
s .me one else. (Milter, C. J. and Coutts-Trotter, 
J.) Kumar Framatha Nath v. Meik. 

1920 Pdt. 146 : i Pat L T 761 : 
56 1. C. 184 : 6 Pat. L. J. 273 

- ’(^oal mine—Wrongful extraction of coal 

—Measure of damages. 

As to ihe basis on which damage. for wrongful 
extraciion of coal irora an adjacent mine should 
be assessed. Held, that the deit. having not acted 
fairly and honestly or inadveritnlly or under a 
mere '»»iitase or under a bona fide beliei of title, 
the plff. c nipanyl was entitled lo the value of pit' s 
mouth, Ol the coal woiked and got by the deft. 

Irom the piff.’s mine making to the delt. all just 
allowances f >r the Cost and expenses incurred by 
him in brining that coal to the pit’s mouth but 
not including the cost of getiing or se enng the 
coal. {Uas and Foster, JJ,] LodNa Cot liery 
Co. V, Bepin Behary. 65 I. C. 113 : 

1 Pat. L. T. 84,’ 

MINOR. 

See also (i) C. P. Code, O. 32. 

(2) C ONTHACT Ar*T. S 11. 

(Si Decree Si-tting aside. 

(4) Evidence Act. S, 115. 

(5) Guardian and Ward. 

(6) Guardians and Ward Acts. 

(7) Hindu Law—Minority and Guar¬ 

dianship. 

(8) Limitation Act, art, 44. 

(9) mahomkdan Law—Guardianship. 

(10) Minors Act. 

Adjudication ?f insolvent. 

Admissions of guaraian. 

Alienation by gua’dian. 

Appointment of guardian. 

Compromis**. 

Contract hy guardian. 

Contract by minor. 

Custody. 

Debt of guardian. 

Deer ee against. 

Estoppel. 

Plea 01 minority. 

Miscellansoue. 
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HINOB—Adjadicfttioo as Inaolveot. 

Adjudication as Insolvent. 

— - Adjudication as insolvent — Partner^ 

ship. 

A minor partner of a firm cannot indiviHu- 
ally be adjudged an insolvent. But an applica¬ 
tion f )r an adjudication mav be directed against 
the firm and the minor’s interest therein. 42 
Cal. 225, Appr, [Tudhnll and S'tlaimav^ JJ.) 
Jagmohan V, Gr sh Babu 42 All. 615 : 

18 A. L. J 611 : fi8 I C. 557 : 

2 U. P. L. B. (All.) 144. 

- —‘Adjudication as insolvent. 

Under S, 247 oi Ihe Con'raci Act a minor can- 
net be declared an insoh’ent. If a person is 
wrongly adjudged as an insolvent, the adjudica¬ 
tion may be anoulh d under S- 42 of Pro. In¬ 
solvency Act. (Lindsay, J. C.l MuhammaD 
Mumtaz Ali Khan v. Ugaraj StNGH. 

58 I C. 558 1 U P. L. R. (J. C.) 5. 

AdmissioDB of guardian. 

— - Ad'^^issions ol guardian. 

Admissions made by the guardian of the per¬ 
son of an infant as to the property rights of »he 
latter are not binding on the infant. [Hookerjte 
and B:achcroft, JJ.) Banwakilai. v. Dwar- 
KANATH. 52 I. C. 825 : 29 C. L. J. 577. 

Alienation by Guardian. 

- Alienation by Guardian —Defacto guar¬ 
dian—Powers of. 

The idea that a defacto guardian bv reason of 
the fact that he is in charge of a child, he is in 
vested with certain powers over the infant’s pro 
perty, is etroneoiis. The situation of an un- 
anthori ed guardian is not bettered by calling 
him de far to guardian. He mav, by his defacto 
guardiai ship, assume important responsibili 
lies in relation to the minor’s properly, but he 
cannot clothe himself with rights and assume 
legal power to sell it. [Mr. Ameer Ali.) Imam 

BANDI r. VIUTSADDI. 

45 Cal. 878 45 I. A. 73: 85 M L-J. 422 ; 
16 A. L. J. 800 24 M. L. T. 330: 28 C. L. J. 409 : 

23 C. W N. 50 : 20 Bom. L. B. ’022 
5 Pat. L W. 278 : (19191 M. W. N. 91 : 
47 I. C. 613 : 9 1. W. 618 (P. C.) 

*- Alienation by guardian — Lease, 

A lease of a minor’s property by a person, 
not a certificated guardian i cr a i car lelaiior, is 
not binding rn the minor unless the lessee can 
prove that the lease was for the benefit of the 
mi'^or. {Raftque and Piggoft^ JJ.) Lala v. 
Ramchander. 63. 1. C. 266 

-- Alienation by guardian-^Sanction of 

Court not obtained — Effect. 

A certified g lardim cannot alienate the minor’s 
properly without a sanction of the Court and the 
sale is voidable at the instance of the party 
aggrieved. But such person, before applying to 
set aside the transfer must offer to reimburse the 
prior transferee foil he money whxh hasbenifitted 
the minor. tMookerjee and Cuming, JJ.) DuEN- 
DRA Mohan Sapma v. Manorava Dast. 

36 C L. J 326 : 28 C. W. N. 67 : 1922 C. 150. 

- Alienation by guardian—Suits for pos¬ 
session by minor — Limitation. 


MINOB^Alienation by guardian. 

When a right to avoid the sale of his property 
by a guardian is baned against Ihe minor by 
limitation, his right io recover possession of the 
property is also barred. [Chatterjee and New- 
boutd, JJ.) Krishna Dhoni Ram v. Bhagvan 
Chandra. 34. I. C. 188. 

- Alienation by'guardian—Liability of 

minor. 

Where a transaction is entered into by a 
guardian in his own name but it is 
found ihai he was acting not lor himself 
but for and on behalf ol minor, the Iran^action 
is substantially binding on the minor. (6 M. 1, A. 
393. Rel. [Mookerjee and Beachcroft^ JJ.) GjRiJA 
Nath Roy Chaudhury v. Upbndra Nath Pal. 

20 1. C. 241. 

- Alienation by guardian—Next ftiend. 

An alienation of a min'^r’s property in dispute 
by his next friend who is not his guardian is 
nullity. [Johnstone and Lai Chand. J J.) ChandA 
Singh v. Harbans Singh. 12 P. L. B. 1918: 

30 I. C. 613: 108 P. W. R. 1916, 

- Alienation by guardian — Mort'^age — 

Mortgage not binding on minor—Mortgagee not 
entiiled to fall back on the Prior mortgage paid 
by him. 

In a mortgage suit if a mortgage executed by 
the minor’s guardian was found to be not binding 
on the minor, the mortgagee cannot fall back on 
a prior mortgage paid off by him oat of the con¬ 
sideration of the suir mortgage. [Reid^ C. J,) 

2UMAKUDD1N V. PRABHU DIAL. 

128 P. W. R. 1913; 19 I. C. 756: 215 P, L. R. 1913. 

- Alienation by guardian—Avoidance of 

sale—Conveyance of properties to stranger 

Property belonging to a minor was sold by his 
mother and guardian. Subsequently on attaining 
majority he ignored the sale by mother and Con¬ 
veyed the property t<» the plaintiff who sued for 
possession. Hela lhat, by selling the property 
to the plaintiff on the footing that the prior sale 
bv his mother was not binding on him, the plain- 
tiff's vendor had cho«eo to avoid ihe prior sale 
and that the plaintiff could sue for recovery of 
possession of the property without a piaycr for 
setting aside the sale. 38 M. 86/ distinguished. 
[Ramrsam and Coleridge^ JJ.) Putevu KamaraJU 
V. Chunduri Gunnayva, 45 M. I*. J 240: 

18 L. W. 233 ; (1923) H. W. N. 756 : 1924 H. 322, 

- Alienation by guardian. 

If it is proved in a suit by a minor for posses¬ 
sion of properties alienated by hts guardian tbat 
the money was not required for the minor*s 
benefit, the whole sale is void and the minor 
shall have to pay the remaining porlion to the 
purchaser but if a substantial portion is srent 
for his benefit, the sale would be uoheld and 
in such case there can be n> decree for 
partition between the purchaser! aod the minor. 

Aiyar and Napier^ JJ.) RUKilANl 

SUNDARAMMAL V. MUTHIAMMAL, 

26 1. C. 489 : (1916) V. W K. 8. 

—- Alienation by guardiam^Duty of vendee. 

A sale of the minor’s property by his guardian 
will not bind the minor if the sale price has not 
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KINOB—Alienation by guardian. 

been properly invested. The vendee must at 
least show that he made bona fide enQuiries as to 
the proper application of the money and he 
believed it to be for the minor's beneht. It is noi 
sufficient ii he believes the guardian's statement 
or recitals in the sale deed. {Benson and Sundara 
lyct^ JJ.) Kalliappa v. Deivasigamani. 

18 I. C. 27: (1913, M. W. N. 795. 

—-- Alienation by guardian — Necessity-- 

Rights of alienee of minor to question^ 

Ad alienee who has acquired the rights of a 
minor in property is entitled to challenge a mort¬ 
gage granted by the minor’s guardian and make 
the mortgagee establish legal necessity lor the 
loan or to show that the mortgage was for the 
minor’s benefit. {Prideaux, A. J. C.) Dalchand 
V. Chand Khan. 27 I. C. 8B9 : 11 N. L. R. 1 

- Alienation by guardian—Guardian de- 

facto. 

An alienation of the minor's property by a de- 
facto but not de jure guardian is void and need 
not be set aside by the minor belore obtaining 
possession of the property. {Halifax^ A, J. C.) 
Husen V. Kamram. 26 I. C, 813: 10 N. L. R. 133. 

-- Alienation by guardian — Benefit or 

necessity of minor. 

A sale I of minor's property by his de facto 
guardian lor the benefit or necessity ot the 
minors is valid. {Maung Kin^ J.) Maung Aung 
Nyin V. Maung Gyi. 32 I. C. 638. 

Appointment of Gaardiao. 

- Appointment of guardian — Duty of 

Court—Appointment of by Court, 

Before appointing a guardian so as to prolong 
the minority of an infant then about to attain age 
it is the duty of tne Court to consult the wishes 
of the minor and to conrider his interests. {Lord 
Parker.) Mrs Annie Besant v. Narayanaih. 

38 Mad. 807 : 411. A. 314: 18 C. W. N. 1089 : 
18 M. L T. 165: 1 L W. 620: (19141 M. W. N 686: 
20 C. 1. J. 263: 16 Bom. L. E. 625: 12 A.L.J. 1186: 

24 l.C. 290 (P.C.l: 27 M. L. J. 30. 

- Appointment of guardian— If can be 

appointed as Guardian of property of minor, 

A pardanashin lady is not disqualified from 
being appointed guardian of minor’s property ; 
but the Court will exercise discietion whether 
she wil' be the proper guardian looking to the 
nature of the business. {Kolval, A.J,C.\ Mt. 
Rajrani V Mt. Bhagwandas, 1922 Nag. 232. 

- Appointment of guardian — Considera¬ 
tions to be taken into account—Adopted boy — 
Right of adoptive parents. 

In matters relating to the appointment of a 
guardian for a minor the main question for the 
court is the welfare of the minor child and the 
court is not always bound to appoint the person 
having the best title to be the guardian ot the 
person of the minor. In the absence of proof of 
incompelency or serious ill treatment, the adop* 
tive parents are the proper guardians of their 
minor adooted son, {Ashworth. J. C.) Mt. Ganga 
Jali i». Dip Narain. 

9 0. L. J. 325 : 1922 Oudh 129. 


MINOR—Compromise 

Compromise. 

- Compromise by guardian — Leave of 

Court not obtained—-Effect — Invalid though 
supportable on other grounds. 

The provision of liw, making it necessary to 
obtain the le^ve of the Court is cf gieat irnpor^- 
tance to protect the interests of minors and in the 
absence of such leave, a compromise cannot be 
supported. A mortgage given by a Irusiee in 
pursuance of a compromise in a suit in which he 
was the guardian ad litem of a minor wi hout the 
sanction cf the Court, is invalid on that very 
ground though supportable as a proper act on 
the part of the trustee. {Lord Parmoor.) sub- 
RAMANIAM CHETTIAR V, RaJA HaJESWARI DorAI, 

39 Mad. 116: 19 M. L. T. 160 : 20 C. W. N. 201 : 

(1916) 1 M. W. N. 100 : 3 L W. 149 : 
23 C. L. J. 337: 18 Bom. L. R. 360: 14 A. L J. 183- 

32 I. C..258 : 29 M. L. J. 866 (P. C.) 

- Compromise- Unrepresented^ is no party,. 

An unrepresented minor is no paity lo suit and 
a compromise on his bthalf does not bind him. 
[Ryves and Gckul Prasad, JJ.) Narain Singh v 
Raj Kumar Singh. 2o A. I,, 251 : 

44 A. 428 : L. R. 3 A. 229 : 1922 All, 217. 


-Compromise — Guardian's powers, 

A minor is bound by a comorumise made 
by his guardian unless his interest is not properly 
protected by the latter. A compromise made by 
the father of bis minor son as his gnardian to the 
effect that he gave up his (minor’sj claims iii 
an esiale and the other parties to the compro¬ 
mise gave up their claim under an alleged will 
is not binding on the minor unless it is proved 
that there was a will and that iheir claim was 
honest and bona fide. Proof of the will in such 
a case need not be in a very solemn form, {Chitty 
and Beachcroft, JJ.) Krishna Chandra Dutta 
v. Hemajasankar Nandi. 45 i. c 477 : 

22 C. W. N. 4631 


*- Compromise — Benefit— Payments of 

barred debt. * 

A compromise, which obliges minors to pay 
barred debts cannot be said to be for ihe benefit 
of the minors. {Shahdin and Agnew, JJ.) MUK- 
aNd Lal V. Abdul Majid. 

180 P. W.B. 1913 : 20 I. C. 601 : 

292 P. I,. R. 1913. 

- Compromise—Arbitration. 

A guardian cannot bind t»is ward's reversion¬ 
ary interest by a reference to arbitration. {Old- 
fied and Bakewell, JJ.) Kantala Venkata 
Krishnamacharulu V. Kantalu Perumdevam- 
MA*-- 66 l.C. 693. 


■ ■ •Compromise by ihe father — Benefit 
derived by minor—No attempt to set up title for 
a long time after majority— Estopped from 
redemption. 


When the father of a minor enters into a compro¬ 
mise which the minor has no power to enter into 
and the minor derives benefit Irom the comi^ro- 
mise and makes no attempt to setup a litle con¬ 
flicting withthe terms ofthe compromise for a 1 mg 
lime after he becomes a major he is deemed to 
have adopted and ratified the arrangement and is 
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€st5pped equitably ftom a-^serting a right to 
deem. (S/m Jr/, A. /. C. and Kanhaxyalal, A. J. U) 

Raja v. Sant Ram Das. « « 

2 0. L. J. 228 ; 30 I. C. 193 : 18 0. C. 95. 


Contract bv guardian. 

Confraol by Ouardiau”Purchase of land. 


MINOB—Contract by guardian. 

de facto guaroiaa will be binding on the minor’s 
pfuperty only if il is lor the minor's beneni or 
ucCeS:iUy. {UrisUnan and Uameiam, )J.) PUP- 
PijoTH V. Raman oomayajipau. 

17 L. W. 068 : (1923) M. W. N. 801 : 
32 M. L. 1'. in. d.j 1^7 ; 1823 M.ad. 6o8 : 

44 M L. J. 516. 


The guardian of a minor’s ejtaie has no power | 
to bind ihe minor or his estate by c >ntract for a 
purchase ol Uud and ihe minor is not cnl'tled fo 
specific perlormance of the contract on attaining 
majority. [Lord Mu nagli'en) M'<s SaRWAk- 
JAN V. Fakruduin Mahomed. 39 Cal. 234 : 

16 0. W. N, 74 : (1912) M. W. N. 22: 

9 A. L. J. 33 : 15 C. L. J. 69 : l4 Bom. L. B 6 : 
11 M. L. T. R : 13 I. C. 331 ; 39 I. A. I . 

21 M. L. J. 1156. 

‘•^Contract by guardian. 

Contract if eofered into for the benefit of the 
minor bv gua'’diao bindi the minor. ( IVatsh, J,) 

fWALA PROSADV. RaGHUBIR PROSAD. 

' 1923 All. 17. 

— -Contract by guardian—Duty of Court, 

It is open to a minor to either affirna or dis¬ 
affirm contracts entered into bv his guardian but 
not binding on him. Bu' it is the duty of tne guar¬ 
dian to protect his interests by suing on his be¬ 
half. Wnen such a suit is brought, it is the du y 
of the Court to eotenain it and dispose of it ac¬ 
cording to law and not on g'-ounds of expediency 
real or supposed. If the Court refuses to give 
relief on the ground that the suit can be brought 
by the minor after he has arrived at the age of 
majority, ihen the minor’s interest may be seri¬ 
ously prejudiced by reas >0 of important evidence, 
disappearing by the time the suit is brought. 
{Chandavarkar and Bat'helor, J^) Veskata- 
RAM\N Bhat Shankar Bhat v. PadmaN'BH 
Parram Bhat. 15 1- C. 835 ; 

14 Bom. L. B. 3u3. 

— -- Contract by guardian^Speciftc per^ 

formance—Guardian if can go behind a contract. 

A coniraci woicu is f )r ihe minor’s benefit can 
be specifically eolorced ag'inst bim and a guar¬ 
dian cannot go behind a validly-made contract 
simply because he can make a better bargain 
elsewhere, 27 C. 276 ; 31 C. 163 rel. {Coxe and 
Teunon. JJ.) Lal Gopal Dutta v. Kh »roo Riah 
Majozilla Zkmindary Syndicate Ltd. 

13 I. C. 673 : 16 C. W. N. 297. 

— ——Contract by guardian-^Speoifioi fperfor^ 
mance—When granted, tj.. e 

Specific performance against a minor will not 
be granted unless it is beneficial to him. {Ahdut 
Raoof and Lumsden, JJ.) Bahadur Chandv. 
Muhammad Is-mail. 

4 Lah. 408 : 1024 L. 181. 

-- Contract by guardian—De facie guaf 

dian-^ Lease of property 

A guardian has no power to enter into engage¬ 
ments on behalf of his minor ward making him 
liable under onerous covenants, such as a cove¬ 
nant to pay a sum of money every year as rent 
due unde** a lease. 10 C. *>07 ; 39 C. 232 ; 11 Bom. 
551 ; 27 M. L. T. 264 relied on. The action of a 


-- Contract by guardian — Benefit, 

Per Ayling and ^asnugiri iier, iJ. {VVatlis, C- J. 
dissenting), iNo decree suouid be passed against 
a iniiiOi Ol his estate on a cjiitcaci eniercd into 
tO his b^nali by his guardian under woicn no 
charge ucieatcd ontue estate escept where the 
minor s esiaie Would uave been liable lor the 
obuguion under ihc personal law lo which he is 
sjjjcct. [Wallis^ L.J.t Ayiirtg and :>eiltagiri 
Aiyar, JJ., BaTC.lU Kaima JoGAYYA V. VajjuLA 
JaggaNNatham. 20 M L. A. 23 : 

8 L. W. 2Z8 : 42 Mad. 165 : (1919) M. W. S. 148 : 

48 I. U. 872 <F. B.): 36 M. I. J. 29. 

- ~ Contract by guardian — Minor — Sole 

proprietor of 

A iiiiuur who IS tue sole owner of a business is 
noi bound by the acts ol h.s guardian unless 
such acts were done for the bciicni ol me minor. 
I'ne natural guardian of a miiur is poraonaliy 
liable HI India on contracis entered into io the 
course Oi the busincas ol the mioor; ihe guardian 
is, howevei, cuiiUed to indemnity lor iiabiiiUes 
property incurred but only oui ol ihensaeis of the 
minor embarked in busines^t oimiiar right exists 
with ihc creditors of tne minor. Ihe guardian 
uas no power to bind a wa.d by a personal con- 
tiacL il 15. 551 ; IV C 5U7 Kelied upon. {^Vallis 
and Munro^ JJ.) Sanka Krishna Murthi v. 
Bank UK Burma 3o Mad. 688 : 

(i8ii) 1 M. W- M 886 : li M. L. 1'. o6: 

11 1. 0 78: 14 I. 0. 389 : 21 M. L. J. 620. 

- Contract by guardian — 7?a/i/ica/ir)W— 

Power of on attaining mufortiy. 

The occasion lor ratihcatioo only arises when 
the obligaiioii was not one originally binding on 
the minor and so far as be is concerned, the 
minor has foil pawer to ratify a coiiuaci entered 
inio by his gusiQiao, with inis qualmcatioa that 
he cannot raiify a traiidler made duiing nis 
ininoriiy by nis guardian so as to affect the rights 
of an intermediate iransieree for value. Where a 
debt coiuracied by me guardian is baired by 
liinilauon it isopen to he minor to execute a 
fresh bond on attaining majority and such bond 
could be enforced against him under S. 25 t3i of 
the Contract Act. [Batten, J, C.) Nandkam v, 
Ranchhoddas. 6 W* L. j 178 : 

1922 Mag. 260. 

_ Contract by guardian^Pcf'sonal liability 

^AcknowUdgmtnt of pre-existing debt—Liability 
of minor or /lis estate Court of Wards, 

Wiierc the guardian ot a mio jt executes a 
simple money bond in renewal of an antecedent 
debt due from the minor’s estate, a decree on the 
bond could be passed on the bond against the 
minor’s esta*c. An acknowledgment o! a pre^ 
existing debt stands on a different footing from 
the creation of a fresh liability by the guard! to. 
In respect of the former a decree against the 
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MINOB—C'lntract by guardian. 

minor may be passed aid mav be executed 
agiinst his assess though not by his arrest. U B. 
561 ; 2 M L K. 25: 13 N. L R. 1U9 : 20 M 33')' 
19 C 507 disl. 29 A. 394; 40 C 784 Ret. The Court 
of Waids in charge of a mioor’s esta'e has no 
greater au>hjrtty to bind the minor ward per¬ 
sonally than an ordinary natural or ceMificaied 
gua d an, except so fir as the statute confers 
special powers on the Crmn of Wards. (Hallifax 
ana Dhobley, 4. 7. C.) Jiwandas v. Janki. 

5 N. L. J. 49 ; 18 N L R. 145: 

1922Nag 98. 

- Contract by guardian. 


A compromise by gtiardian being ratified by 
minors af*er attaining majority cannot be set 
aside where minors have rtcieved benefit and 
when it is too late to restore parties to their old 
position, \Kanhatya Lett, J. C ) RaGHUbar v. 
Ram BhaRose. 66 I. C . 412 : » u. L. J. 392 

- Contract by guardian—Lease in favour 

of minor—Lease when binding. 

Where a lease is taken on beiialf cf a minor by 
his guardian, the minor would nut be bound by 
the lease unless it was for his oenefit. 11 ‘^.W.N. 
207 ; 44 I A. 98 Ref. {Ross^ 7.) Mt. Hafizan 
i>, Akhaleswaki Hkasao. 19P4 P. 186. 

- Contract by guardian—Fraud \or ille¬ 
gality 

If a guardian while acting for a minor is guilty 
of a Iraud or illegaluy tn coiuracts whioti he 
makes on the minoi's behalf, the mtoor can no 
more enio ce such contracts than ihe guardian 
Could. 11 he were actiug uii his own behait. 10 
Cal. 951 to.l. (Ribtnsun^ C. /. and Heald, J.f 
Maung Tin v. Ma Mai Mejint. 

66 0.469 : 11 L. B. B. 83. 

. Contract by guaraian — Defacto — Bene¬ 
fit of minor. 

A contract made by a defacto guardian of a 
Buodhist inino in good faith and for the minor’s 
benent is binding upon the minor. {Iwomeyy 7.1 
Mg Ro Thvve v. Ma kaw. 

13 1. 0. 373 : 4 Bur. L. T. 222. 

- Contract by guardian—Guardian’s agree¬ 
ment for enhanced rent. 

The fact that the infant’s tenants would not 
litigate witu the land ord, is not enough in itsell 
for a guardian to maae a fre»h Icaae u i behalf ol | 
tbe inlaots to pay enhanced rent. {Fletcher and ’ 
Teunon^ 77.1 DaUPATi Mahto v. Midnapuk 
Zeminuaki Co. 36 1. C. 682. 

Contract by minor. 

— Contract by a minor—Void and not 

voidable. 

A co.iuact by a minor is void and not voidable. 
{John Edge) Mah Hnit v. Hashim Ibkahim 
Meter. 18 A. L. J 33j : (19201 W. N. 3i2 ; 

2 V. P. I. B. (P. C..68 : 22 bom. h B 531 : 
66 I; C. 793 (P. n.J 3a M. I, J. 3j3. 


MINOB—Contract by minor. 

ing it and presumably basing its allegation on 
peculiar knowledge. {Le Rossignal, J.) Daharan 
Singh v. Harbans Singh. 1922 Lab 76. (1). 

Contract by minor— Estopbal— Dutv 
to restore benefit. ^ 

Contract by a minor is void A mis¬ 

representation by a minor as to h s age to a per¬ 
son who knows ii to be false is not a traud as to 
take away the privilege of infancy. The minor 
IS not bound to restore the benefit which he ob¬ 
tained before avo-ding ihe contract. ( Broadway 
7.) Bkshen Singh v. Bishna. 6*^ I. C. 643^ 


Contract by minor— Ratification. 


Where a person contracts a loan while a minor 
and after aiiaining majority lakes subsequent 
advances from the samecrediioi their subsequent 
cenduct consti'utcs a ratihcation. (Kensington, 
7.) Jawahai Mal V Dhanpat. 

163 P. W. B. 1912 : 17 I C. 223 r 

170 P. L. B. 1912v 


-- Contract by minor—Onus of proving 

minority. 

If a minor acted and appeared like a major, the 
burdeo oi proving minority lies on the party alleg- 


-- — Contract by minor—Mottgage tn favour 

of — Enforceability. 

A mortgage in favour of a minor who has 
advanced the whole mortgage money can be 
eniorced by him or by others on h-s behalf 33 M. 
312; 30 C. 539 P. C. Exp. (Wallis, C J. Abdur 
Rahim and Srinivasa Iyengar, 7/., Ragava- 
CHARiAK V. Srinivasa Raghavachariar. 

20 M. I, T. 407 : (1916) 2 M. W. N. 363 : 

Sb I. C. 921 ir. B) : 31 M. L. J, 676. 

———ContraU by minor—Gift by a minor 

— Validity of, 

A gilt is invalid if ihe donor is a minor and 
he can set i; aside on attaining majority. Where 
a guardian was disci arged tiwicg to the fraud ot a 
peisoji other than the minor before the minor 
attained majority ai d {“Ubsequently the minor 
made a gill. Held that the discharge of the 
guaraian did not bar the right of the minor to 
plead that he was a minor at the dale of the gift 
and so it was void. Where a minor donor attests 
a document of sale by the dome he is not pie- 
ciuaed irom exercisng his right of impeaching 
the gift, as the representation does not amount to 
an estoppel. \MdUr and Abdur Rahim 77) 
bUBRAMANXAM CHETTV V. DoRAI SINGH 1 EWAR. 

(19l3j M. W. N. 365 : 16 I. C, 943 : 

24 M L. J. 49* 

— - Contract by minor—Loan to pay father's 
oio's— Necessaries. 

M ,ney paid o a minor to discharge his father's- 
debts It not for necessaries and ihe estate of the 
niii.or is not liable for these debts. (Uhobley. 
4.7. C.) Nilkanth V. Chandra Bhan. 

18 N. L. B. il9 ; 1923 N. 247^ 

— —Contract by minor—Continuing oHiga- 

iton—Valid until disaffirmed. * ® 

Contracts of continuing nature such as the 
engagement of a servant or a tenant are implied¬ 
ly latibed or renewed by the party at whose 
instance It 18 voidable, accepting after majority 
tne service or rent wi'h full knowledge of ail the 
facts witho«'t repudiating them after majority. 

(5 ttur/ and Kanhatya Lai, A. J.C.) HussaiN 
ALi Mirza V . Muhammad Azin Khan. 

311. C. 728 : 18 0. C. 168. 
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- Contract by minor — Equity — Misrepre¬ 
sentation. 

A Court would at least direct resti'ution by 
minor oi such part ol the consideration ol a v<^id 
agreemeat which may be in a liis hands. Even 
io the case of innocent misrepresentation, the 
minor is bound to refund the property over which 
he has confol. This liauility at^a^^hes to a minor 
noi on »he ground ol estoppel but on ihe ground 
that an inla.it ^hall nut latte advantage ol hts own 
fraud, it therefore a comract has been induced 
by a minor’s fal >e representations me contractual 
obligation IS under no circumsiances enforced 
agaiDat him but equity may compel him to restore 
anv..<tetieht received by turn if the properly 
wuichihe minor ha^ obtained is still existing in 
specie he may becumpeiled lOirestorelil, but it he 
basooiained money which has probably been 
spent a>id there is no possibility of tracing it and 
thcreiorc of icatoring the veiy thiug ootaiiied by 
fraud, u would he cniorcing a void contract if 
he Were made to re ly u. In other words a dis* 
linctiuo must be ubacrved between restitution 
and repayment. {Kennedy^ J. C. Kaymoud and 
Kemp, A. J. C.) Mr. Huri v. Koshan Khudabux. 

16 6. L B. : 1923 alQd. 5. 

Custody. 

- -Custody—Suit by /alher. 

A suit by a lather to reco er custody of his 
minor sons uom a person to whom he had de 
legated his right is noi inamianiabie. An ap* 
ptication under ine Guardian and Wards Act is 
his only remedy. W nerelnere is a delegation ol 
guardianship, the father has ^uwei to lesume it 
for proper cause. (Lord l^urkeri Mks. Annie 
BEoANT V. NArtYANiAH. 88 Mart. 8o7 : 

41 1. A 314 : 18 6. W. N. 1089 : 1 L W. : 
fl914) M. W. N. 680 : 16 M. U T. i6d : 

2d 0. L. J. 233 : i6 Bom. L. B. 625 . 
12 A, L. J. il5a : 24 X. 0 290 : [f. 0.). 

27 M. L. J. 30. 

- Custody— Maternal grand-mother — 

Grand-father. 

The maternal grand-mother who had almost 
from biiih, taxcii care ol the minor child was 
entitled t) the custody of the child as against tne 
gianuiather wno haJ taken no interest in him. 
{Kensington^ /.) Ambo v. GangaSahai. 

44 P. W. B. 1813 : 18 1. C. 141 : 

183 F. L. B. i913 

Debts by guardian. 

- Debt by guardian — Expenses—Authority 

to incur. 

A guaidiao may be a quasi trustee (or certain 
purp .ses. e. g. for money r<.ceived by him, on 
behalf ol his ward, but it is not clear tnat he cati 
incur expenses to any extent he likes with ut 
seeking the intervention ol any Court in the hope 
that he would be allowed to create a charge on 
the property of the minor to that ^-xient. {Broad¬ 
way and Abdul Qadir, JJ.) GoPi MaL v, Panna 
Lal. 1924 Lah. 339. 

- Debt by guardian — Agent—Execution of 

pronotc^Power of attorney. 

Where an agent signs a prooote for a business 
belonging to a minor the holder must be presum- 


MINOB—Decree against. 

ed to know contents of the power of attorney 
and the extent cf the agent's authority and also 
the fact of the business belonging to Ihe minor. 
{Wallis and Munro, JJ.) Sanka Krishna MyRTHi 
V, Bank of Burma. 35 Mad. b92 : 

(1911) 1 M. W. N. 385 : 11 M. L. T. 66 : 

14 I. C. 389 : 11 I. C. 79 : 

21 M. L. J, 620. 

-—6y guardian—Necessity —OfiMS. 

It is incumb'^nt on the person lending money 
to a guardian of the minor to satisfy himself as to 
the necessity for the loan. {Hartnoll and Young, 
JJ.) Kader Hossein V. C. R. Mudaliar. 

5 Bar. L. T 281 : 18 I. C. 605 : (L. B.) 

6 L. B. B. 166. 

Decree against* 

-——Dffcrctf against—Execution sale — Appli¬ 
cation by mother to set aside-Natural guardian. 

The mother is the natural guardian of her in¬ 
fant son and she is entitled to apply under O. 21, 

R. 00 of the C. H. Code to set aside an execution 
sale, oi the minor's property, as being vitiated 
by fraud, material irregularity, eic. {Lord 
Moulton.) Tekhit Krishna Prasad Singh v. 
MoTi Chand. 40 Cal. 635 : 40 I. A 140 : 

17 C. W. N. 637 : (1913) M W, N. 487 : 

11 A. I. J. 517 : 17 C. L. J 673 : 

15 fiom. L. B. 515 : 14 M. L. T. 37 : 

19 I. C. 296 : {t. C.) 25 M. L. J 140. 

—Decree against—No proper guardian — 
proceedings null — Revival. 

li a wronglul guardian ad litem is appointed 
in a wrongtul manner and thereafter a decree is 
passed against the minor the deciee is bad and 
the proceedings null and void r>uch proceedings 
must bs levived by a fiist application lor appoint¬ 
ment of another proper guardian. and 

Ryves, JJ,} Kirpa Kishen Kishori v. Babu Lal, 

45 All. 606 

- Decree against — Non-representation in 

suit. 

Where a person appointed guardian-ad-litem 
for a minor deiendant refused to act and iiitiina- 
led to the court his unwillingness but the court 
reiused to remove him or appoint a fresh guar- 
dian-ad’litem. the decree passed against the 
roiiior IS not binding on him. {Stuart and Kan- 
hatya Lal, JJ.) jANOi v. Mussammat ^UNDAR. 

L. K. 3 A. 468 : 1923 All. 416. 

Decree against—Appeal by another next 
friend not valid. 

Where a guardian-ad-litem has once been ap¬ 
pointed his appointment enures for the whole of 
the suit in ibe course oi which it was made unless 
and until revoked by the court. Consequently an 
appeal against a decree passed against vhe minor 
can only be prepared by him. An appeal presen¬ 
ted by another next frienO is not a valid presen¬ 
tation. 14 A. 35 : 22 M. 187. 2 A. L. ]. 489 foil. 
(5/uor/ and Ryves, JJ.) Shambko v. Kanhayan. 

30 A. I, J. 599 : 44 All. 6'l9 : L. B. 3 A. 613 : 

1928 All. 338. 

--- Decree against—When can be impeached* 

A minor is as much bound as a person ol full 
age by a decree in a sult--evcept in the case ol 
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gross laches of the guardian or fraud or collusion 
It cannot be impeacbed. {Walsh and Ryvcs, jj\ 
Jammu v. Mahadeo Prasad. 

L. B. 3 A. 195 (Bevi ; 
4 U. P. I. B. (A) 84 ; 1922 A, 294. 
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Decree against—Suit to set aside. 


In a suit for setting aside a decree against a 
minor, the court has power to go into merits of 
litigation. {Ltndsay and Ryve^. JJ.) MUrlidh>»r 
V, PITAMBAR Lal. 20 A L. J. 329 ; 44 A 625 ; 

1922 A. 91. 


—- Decree against—Offer by Guardian zd 

htem abide by plff's, oath-Binding nature of. 

Wheie a guardian ad litem of a minor deft 
offered to abide by the oath of the plff and to 

fhe statement of 
the plff. on oaih was concerned the minor was 
bound but the offer to suffer a decree, cannot 
bind the minor, because it would amount to a 
cotnpromise. not sanctioned by the Court. iTudbal 
and Sulaiman, JJ) Parbhu Dayal v. Jamil 
Ahmad. 64 I, 646 . 19 ^ ^ j 


Revie against—Guardian negligent — 

A minor can ask for a review of judgment if 
nis guardian has conducted the case wuh gross 
negligence. (f?fcA<ar4s, C. J. and Rafique^ J.) Deni 
Prasad v, L.ajjaram. 36 452 . 

35 I. C. 63 : 14 A. L. J. 4381 

~ "^Decree against—Application for review. 

Application by a minor lor review of judgment 
may be granted in special circumstances, though 
not based Jn f a id or gross negligence on the 
part of his next friend, unless such application 
does not aim at setting up altogether, a new case 

to get sjme new point determined. 
{Ashutosh and Beachcroft, JJ.) Jogeshwar 
Jnarain SINGH V. Roy Radha Raman. 

16 I. C. 543. 

- Decree against—No representation— 

Decree void—Appeal presented by persons other 
than guardian al Ixleax—Legality of, 

A decree passed on appeal against a minor 
without the minor being represented in the Court 
of Appeal IS void and must be set aside. Where the 
guardian adiitem appointed in the Court below 
did not act for the minor and had gone away, an 
appeal on behalf of ihe minor could be presented 
by another person as next friend. {Broadway and 
Abdul Qadir, JJ,) Mt. Katima Begam v. Hassan 

3 Lah. 417 : 1923 Lah. 271. 


- Decree against—Setting aside-Majority 

at the time of decree—Effect of. 

Where a person had as a matter of fact attain¬ 
ed majority at Ihe time when a compromise 
decree was passed against him with the court’s 
sanction the decree is not voidable at the instance 
of the minor. The fact that be was represented 
•by a guardian ad litem even after attaining majo“ 
rity does not viiiate the decree. 24 P. R 1919 . 39 
•M, 1031; 6 C, 687 ; 34 C. 83 Ref. {Le ftossigncL 
J.) Ghulam Nabi V, Basheshar Mal. 

4 Lah. L. J. 298 : 1922 Lah. 407. 

-- Decree against—Representation in suit 

—Decree when a nullity. 
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eniirely unrepresented before 
tbe court which issues the decree against him 
that decree is a nullity so far as the minor is con¬ 
cerned. But when a minor is a party to ihe case 
and the decree is issued against h.r^^ there is no 
reason to held that the decree so long as it stands 

IS invalid. It IS only voidable at the^ instance of 

the minor. {Le Rosstgnal and Campbell JJ \ 
Indarsain p. Prabhu Lal. 3^88 ; 

66 I. C. 4 . 1922 Lab. 277 ! 
- - against—Guardian ad litem— 

Negligence, 

A decree against a minor is not a dullity bv 
reason of the fact that the guardian-ad %tcm Ws 
negligent in the conduct 01 the suit. It is only 

voidable by the minor and a sale in execution of 
such a decree is perfectly valid. (Martineau, J.) 
Kirpa Singh v. Mula Singh. 63 i, c. 970. 

“ "7 Decree against—Gross negligence of 

guardiaifad-litem, * 

A minor is enthled to have a decree set aside 
when there has been gross negligence on the part 
of ibe guardian ad litem in defendinr the suit 3 P 

moh^n ii. ^ nek %i'\ 

117 P. L. B. 1916! 


\T Decree against—Guardian ad litem — 
Negligence of, 

Negligence of the guardian ad litem, is suffi¬ 
cient apart from fraud and collusion to prevent a 

bound by a decree passed in the suit. 
A. W. N. (1894) 141 Uiss; 35 P. R. 1898 Foil 
{Chevis, J,) Mohammad v. Sukha Singh 
36 P W. B. 1912 : 13 1. C, 20 : 16 P. L. K. 1912 


^^^^*^^,t-Mortgage by father— 
Debt not binding—bather not proper guardian 
In a suit on a mortgage against a Hindu father 
when it IS found the debt is not a binding one. the 
latner js not a fit person represent his minor 
son s interests as tiieyare adverse A decree 
against the son represented by the father is of no 
effect, as the son is not legally represented. {Od- 
gers and Hughes, JJ.) Sellappa Goundan v 
Masa Naickkn. 45 L. J. 675 ' 

18 L. *W. 688 : 33 M. L. T. 126 
(1923) M. W. N. 776 : 47 Mad. 79 

(H. C j 1924 Mad. 297. 


——Decree against. 

A Minor is not bound by a decree passed against 

him in a suit where his guardian acted with gross 

negligence as by not setting up a valid available 

AbDULKaDIRz; SOMA 

40 M T o W. 486 : 

43 M. L. J, 467 : 31 M. L. X. 441 ; 1923 M. 76 

iVeghgcMce of guardian, 
A “*" 9 ^ IS not bound by a decree passed 
agaiiist him'in a suit where his guardian acted 

“®8^'g®nce as by noi" setting a valid 
available defence. {Spencer and Ramtsam, JJ,) 
Chunduru Ponniyya z;. Rajam Virara. 

42 M. L. J. 429 : 

46 M. 426 : (1922) M. W. N. 213 : 

16 L. W. 427 : 1922 M. 278. 
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—- Dicree against — A' oidance of- 

A minor can sect lo avoil the decree in ioto 
and not o.'ly lO part. (4yhng and Tyabji, JJ.) 
Davulum Vijaya Kamayva V . Davallru ven* 
KATASUBBA Kao. 39 Mad, 8&3 : 33 I. C 881 : 

3U M L. J. 465. 

■- -Decree against—Setting aside — Negli¬ 

gence of guardian, 

A mi-'or is o t bound by a decree passed 
against him in which his guardian was guilt\ oi 
gross negligence iu conducti g it. 

Nair and Spencer. JJ ) Gi-iTTBPATl SUBBANNa 
V. GOTTEPAn Nakasamma 

26 1. 0 16 : 27 M. L. J. 486. 

- Decree against—Rights of minor. 

A minor in a decree ioi mesne piohis against 
him cannot deduct the amount remitted to ihc 
nets as being poor, the con.mission paid to th^ 
Court ut Wards for inanageiiieiil as well tlie 
ui,collected reot. {)>undara Aiyar and Aylmg, 
JJ ) r>Ki KaJ^kavu Venkata Kumaka MahipathI 

SUHYA Rao V. bM KaJAKAVU sUBBaYAMMA. 

10 M L. X. : i2 1. C 385 : 
(1911) 2 M. W. N 3u8 ; 21 M. L. J. 960 

- Decree agamst-^No representation in 

suit—‘Decree not binding on him. 

A minor detendaiii who is not represented in 
the auit by a propelly appointed guard an is not a 
paity to me suit m the proper s.nse ot the term 
and the proceedings in ine suit cannot bind him. 
31 A. 572 (K. C.i. Ref. [Kotu^ai, A. J. C.) I-erma- 
Nand V. Lakhmichand. 66 1 C. 460 

- 'Decree against—Disqualified guardian 

ad UUm. 

A minor is not represented in litigation by a 
person absolutely diaquahtiod irom oeing appoint* 
cd as guardian ad litem {Lindsay, J. C.J UKiu- 
PAL Singh v, bUKHANANDAN Lal. 7 0. li. j. 16*1: 

66 1. C. 299: 2 U. F. L. K. (J. U.) 96. 


MINOB—Estoppel. 


^Decree against-No represe-taiion. 

• AX ^ t ^ ^ 


A decree against minor in the absence of hi^ 
guardian is a nullity. A defect in apporntment of 
guardian is a mere irre^sulanty, rot vitiating 
decree unless ihe u inor’s interests are prejudiced. 
ijwalu Prasad and Adami, JJ.) KuWARi 
Panuha Ratha Mohan Singaki 66 1 C. 137 

3 Pat L.T.48*: 1922 P.291 

_ Decree against—Setting aside Guardi¬ 


an with adverse interest, 

A minor when he c 'ines of age, can attack a 
decree obtained aga nsl him during hi3 minority 
on the ground that the person who represented 
him had at the time an interest actuaUy adverse 
to his own and Jwala Prasod, JJ.) 

SuRAi Deo Narain Misba v. Sarjug Pra-ao 
MISRA. 1 Pat. L. W. 647: 19I7 P. H. C, C. 198: 

40 I. C. 227: 3Pat. L. J 390. 

Estoppel. 

- Estoppel — Ratification—What amounts 


to 

The mete fact that a minor after majority ex- 
tcutes a decree obtained on his bchall by his trus* 
tec, does not aniuunl to a raiitica mn (>! all act^ of 
ihw iiusiee or estop the minor from imjeaching 
other tiawsaclions. and Walsh, J1.', FAKIR 

Chand V. Nanug Ram, 1924 A. 277. 

Estoppel—Misrepftsetilalion, 


A minor is not estopped Irora pleading infancy 
imply because he has been guihv of Iraudulent 
n srepresentation as to his age- {Karamat Hus¬ 
ain and Chamter, JJ.) Kanhaiya Lal v. Girdh* 
iKi Lal. 13 I. C. 956: 9 A. L. J. 103. 

Estoppel. 


A m'Dor cannot be made liable on a con- 
aci by means of estoppel as the contract is 
ot binding on him according to Contract Act 
rbich supersedes the law of estoppel, \Chalterjee 
nd Newbould. JJ.) Golam aboin v. Hkm Chan- 

^ ^ ^ A VIP VI A « O 




Decree against—EK-psirte—Grounds for 
setting aside. 

Although a minor can iropcacb a decree passed 
against nnn during minoriiy for reasons such as 
fraud or collusion, yet in absence oi such special 
reason tiie decree is periecily valid as one pass(.d 
against ao adult That tue guardian ad litem did 
not appear on the date ol heariugand ao ex pane 
decree was passed againr>t the iiiiUv^r would not 
juslily a presuinptiOQ uf gross negligence against 
the guardian. (A’entiah, J.C.) Kagukaj Gik v. 
Babu Rudka PartaBSinoh. 19 0. C. 119' 

36 I. C. 811: 8 0. L J. 685. 

-- Decree against—Case heard ex par‘e— 

Guardians not informed—i nsufficient notice — 
C. P, C. {Act V of 1908). 0. XXXii, R 3. 

A case cannot be heard ex parte against minor 
defts. where the guardians aU itlem were appoint* 
ed withou' notices to the proposed guardians 
or to the minors as required by O 32, K. 3, and 
on this inegularity being Drought to light nonces 
were issued against them but were not sutficieni- 
ly served. {lAndsay, J. C. and Kanhaiya Latf A, 
J.C.) Lal Hanwant Ram v, Muhammad Ahdul 
Hasan Khan. 26 1. C. 7i2: 1 0. L. J. 708. 


- Esiopptl—Fraud of minor—Acts of 

guardian. 

As a geiii'ral rule estoppel does not apply aga* 
inst an infant bui iheie is ao exception in cases 
' f fraud. Ii an Infant is old and cunning enough 
to coiiirive .md carry on a iraud he ought to 
make amends fur ii. An infant cannot be barred 
by estoppel by tue acis or aduU'Sions ol his guai- 
diao or of another person. {Mookertee nrid Bca* 
chctoft.JJ.) Ram Charan Oas v. joy Kam Majhi. 

17 C. W. N. 10: 16 I. C. b86 16 C. L J. 185. - 

- Estoppel—Equity. 

A case of iraudulent misrepresentation by a 
minor on the subject of his age cannot be given 
effect to, and the plea of minoriiy would pievail 
in spite Ol iherLinor's Iraudulent unsiepresema* 
lion. The minor however, caniu-tseek to aside 
the irausacHon wiihoui restoring the bcnelit that 
he has received thereunder. {Hoti sagar, /•) 
Kapura V. AKJAN Singh. 1923 Lah. 611*. 

- Estoppel—Fraud by minor — Misrepre^ 

sentation as to age. 

eiff. S‘nng to set aside a mortgage-deed on the 
ground of minority cannot plead hU uiinoiity U 
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UINOB—Plea of Minority, 

he has praclised fraud on the defendant bv 
^®P^esenting himself to be a major. 
[Kincatd, J. C. and De Souza, A. J. C.) Lunido- 
MAL V. Ghanumal. 62 I. C. 237 : 14 S. L. E. 104, 

Plea of Minority. 

-- 0 / minortty—Burden ofproof—^uit 

on promissory note—Burden of proof of— Validitv 
of contract. ^ 

Where in a suit on a promissory note the deft 
pleads that he was a minor at the time oi execu¬ 
tion the burden of proof is on the plff. to prove 
that he was i ot a minoi and that the contract was 
a valid one. 6 A. L. J. 693 Foil. \Katamai Hus¬ 
sain and Chatnier^ JJ.\ Kannaiya Lali-. Girdh- 
Lal. 13 I. C. 956: 9 A. I. J. 103. 
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MINOR—Miscellaneoui. 

with respect to trusteeship son /orMo the oer- 

sons in the position of agents of the guardian of 
a minor. (Abdur Rahim and Ayline JJ\ Rama- 
natha Chettiar V. Muthiah Chetty 

43 Mad. 429: J1 1. W. 405: 38 M. L. J 247- 
56 I. C. 358: (1920) M. W. N. 270. 


- of ntinorily—Burden of proof— 

Evidence. 

Where the executant of a deed pleads that he 
was a minor on that date, the burden of proof is 
on him to make out his plea. \Kanhaiya Lai, J. C, 
and Daniels, A. J, C.) Kanhaiya Lal v. Moha- 
MED Mahwad Alam. 63 I. C. 626: 8 0. L. J. 324. 

Miscellaneons. 

7Z~~, representatives intermeddling 

with the estate of ^Liability of. 

persons intermeddling 
with the estate of a minor are liable to account 
in respect of dealings of the persons whom they 
represent to the extent of the estate which comes 
into their bands. (Woodroffe and Coxe, JJ.) Go- 
LAK Chandra Chowdhury v. Prabhat Chandra 

26 I. C. 6t2. 


estate guardian — Liability of 

Where the estate of a minor has bene6ted bv 

willTliah?guardian,The e\1at^ 

111 be liable lor the resulting damage to third 
persons. 28 B. 330: 40 Mad 632, 638 Folf. [Roiwal, 
A. J. c. ) Chatarya V. Dawlat. 

6 N. L. J. 206 : 1922 Nag. 48. 
Guardian—Torts of-Liability of minor's 

The estate of a minor is not liable for damages 

nprfn by his guardian, Ihe only 

person respon^sible would be the actual toit-feasor 

the guardian himself. 31 C. 839: 6 N L R 6 Dist 
V. KAO Saheb Mannulal Sao. 64 I. 6. 473. 


Right of suit. 


A minor may sue, on his becoming sui juris, 
for anything for which his guardian through ig¬ 
norance, negligence or fraud, has omitted to sue, 
{Chatterjee and N.R. Chatterjee, JJ.) Abdul Gaf- 
FUR V. SoNA Bibi, 14 I. 6.95. 

- of property—Right to have sale set 

aside— Refund of purchase-money. 

The minor who seeks to recover the property is 
bound in equity to refund the purchase-money 
under S. 41 of the Specific belief Act as a con- 
dition precedent to obtaining a decree for pos¬ 
session. {Moti Sagar, J.) Kapura v. Hardit 
Singh. 1923 lah. 610. 

•- Transferee cannot challenge validity of 

prior transfer by minor. 

Though a minor may sue through a next frierd 
to set aside a transfer even during bis minority, 
he and he alone can exercise this personal privi¬ 
lege. A transferee, is not entitled to question a 
previous transaction or to assume the privileges 
which are personal to the minor and to nobody 
else whether ihe transfer was effected after or be¬ 
fore the minor atiained majority. [Le Rossignol 
und Harrison, JJ.) Mahomed HafizPllah Khan 
V. BUlagi Mal. 4 Lah. 166 : 6 Lah. L. J. 356 : 

1923 Lah. 299 (1). 

■- Guardian—Agent appointed by—Suit 

for accounts against agent. 

An agent appointed by the guardian of a minor 
is not liable to account to the minor for his acts 
as an agent. It would be unsafe to extend the rule 

C D—VOL. IV 24 


A.i- business on beha If of—Pre¬ 
sumption of benefit, ‘ ^ 

In the case of a business undertaking, in which 

.1 fransfetions are 

earned on in Ihe usual course of business it is 

not necessary for the creditor to give specific 

individual transaction 
The fact that the transactions were carried on in 

the usual course of business is sufficient to raise a 

presumption that they were for the benefit of Ihe 

V. Jr-vnv Lal. 28 0. c. 7 : 

1923 (judh 38. 


•- —Cancellation of sale—Duty to resloie 

benefit received. 

A minor seeking to recover properly by can¬ 
celling a sale must restore any benefit received 
by him thereunder. {Daniels, J. C.) Raghunatb 
Singh ti. Dhonde Singh. 24 0 c 348 : 

9 0. L. J. 31 : 1922 Oudh Sa. 


- Legal necessity—Lender's duty 

The doctiine of legal necessity has application 
only when the minor has an estate or a fund 
which It is the duty of the Court of equity lo 
protect as against the improvident act of the guar- 
dian. A minor, bought with funds supplied bv 
his aunt, a property which had been sold in exe¬ 
cution of a mortgage deed. As full purchase 
money had not been paid to avoid confirma¬ 
tion of sale in execution of mortgage decree 
the property was mortgaged bv the minor' 
purchaser and the vendors became sureties 
//r/d, looking at the two transactions as one 
once It IS realized that the minor was not in pos¬ 
session of any estate independently of the tran- 
saciion which he was seeking to challenge, it 
becomes manifest that the Court cannot extend 
its protection to the minor by denying val dity to 

the transaction which had brought the estate into 
existence. If the two transactions are regarded as 
separate, then in dealing with a guardian of a 

minor, the lender is bound to enquire into the 

necessities for the transaction into which he is 

invited by the guardian lo enter and to satisfy 
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MINOB—MiiceUanpous. 

himself that the guatdian is acting, io 
r Jar UsuiDC-, for .he beriefit of the ward. No 
rulhorujrmpo^es u.oo the >e;der the further 
dutv 0 . eequiring into the necessity frrr a"° 
gether different transaction "^'Ch ceihaos has 
made the proposed transaction inevitable. I‘ the 
law did nnpo'c snch a dmy upon the lender, then 
jfmight be" aid .hat he is bound *0 
the anlccedeoi management ot the estate. BuUl 

is settled law that, provided the 

loan has noi arisen Irom any misconduct to 

whico tne lender is or has been a party, he is not 

affected by the piecedeiit 

estate {Uas and Adamt, JJ.) KaNHAI Ual 

KHEMKA..THAKUR PRASAD SlNGH. ^ 

repudiate ‘*7 

of hU gua.d.an, V^uUick and Atkinson, JJ.) 

1918 Pat. 319. 

./urisd»cf*o« over—Chief Court of Lower 

^ The" Chief Cnurt of Lower Burma has no 
spiciaf jurisdictioD over Jet Its 

g?yen under the Coar 

?r b.b> 

minority. 

See tliHiNOU Law. 

(2j mahomkdan Law, 
t3i Ma|ority Act. 

(4i Minor. 

MIRA8I. 

See land tenure—Mirasi. 

misconduct. 

See legal Practitioner. 

“s/°a H.^CODE. O. 1. RR 9 AND 13. 
misjoinOEB OE CSU--E8 OF ACTION. 

See C. P. Code. S. 99 and O. 2, K. 7. 

misjoinder OF PARTUS. 

See C. P. Code. S 99 and O. 1, R- 13. 

misrepresentation. 

sJrbe™s 39.'' 

“s7/“at CONTRACT act Ss 20. 21 AND 72. 

t2)SP. Kbl. Act, S. 39. 

__Do«M couptfd with failure to enquire 

_E*rl.,rfed J-f Jto ,,, 

* ’’'?or (ulurJ /a certain lact but deliberately 
P'® J ,",0 make a-enqitiry which any prudent man 

'"hi‘^' ould have protected him. cannot sav lha. 
which milled bv an honest mistilie. fWoo 

he has been mis bv HARir>H*N Deb 

Mfriee and 41 Cal. 8^8 

J4ATH P. BHAGABATI D - ^ . gg | C S14 : 

19 C. W. K. 89. 


MOBTGAQE—Advene poiseBsion. 

MITAS8BARA. 

See Hindu Law— Texts. 

MODIFICATION OF DECREE. 

See C. P. Pode., Ss. H8, l5l AND 152. 

mogholoi brahmottar. 

See Grant. 

MOHUNT. 

See Hindu Law—Religious Endowment. 

MONEY HAD AND RECEIVED. 

See LiM. Act, Art. 62. 

MORTGAGE. 

EbaDooDment. 

Aoversa Posseveion. 

Co mortgagees. 

Co mortgagors. 

CoDBiruction. 

Co ibarer. 

Discharge. 

Equity of Redemption, 
lorecloiure. 

] n talmenta. 

Interest. 

Moveables. 

Redemption. 

KigbtB of Mortgagee. 

Share*. 

8ub mortgagee. 

Sub»titutioii of now mortgage. 

Time for. 

Undivided abare. 

Abandonment. 

__ Abando>ime»l—f{ede-^/’>io». fo'- 

The question of abandonment does not arise, 
till the period for redemption has expired. (S o»- 

184 P. W. R. 1916. 

Aooeialon, 

See T. P. ACT, Ss. 63 and 70. 

Aoooanti. 

See (1) G. P. Code O. 34, Rr, 2—7. 

(2) T. P. Act. Ss 72 and 76. 

Adverse pofseailon, 

_ Adverse possession 


If a mortgagee acquires rights ol one mort^por 
to the knowledge of ihe o'her. Ihe right of the co¬ 
mortgagor to redeem his share will be exlingm- 
shed alter 12 years. {MacUod, G. /. an<i 
Shah, J.) IBRAHIM Gulam Husain 0. Mohiddin 
Balku, 3^ Rom. L. R. 987 . 1988 B, 1. 

■Adverse possession— 


A person taking possession of property whicn 
is subject to a simple mortgage takes only the 
mortgagor’s equity of redemption and the 
propenv is still liable to be so'd for the mortage 
debt. 33 C. 1015: 35 M. 231 ; 7 «• 1 Dist. 
(Sanderson, C. /. and Mookerjee, J.) PWYA 

Sakhi Dbbi V. Birkshwak Samanta. 

44 Cal 496 : 81 0. W. M. 177 : 
87 I. C. 877 : 87 0* t. Jf. 818. 
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rUOBTG&OE—Adverse possession. 

-Adverse fossesston. 

Mortgagees cannot rely on the 12 years' rule 
of h.nitation m support of a plea of adverse pos- 

^ subsequent valid 

^ale- {Scoit-Smtih, 7.1 Amir v. Nadir Am. 

1923 tah. 74. 

Possession-Effect ot 

Where the Archaka's Office and his properties 
were usufruotuanly mortgaged and where the 
m rrfgagee contnued in possession during ihe 
prescr.pt.ve period after the period of redemp! 
tion had expired, the mortgagee got bv adverse 
^osbession the mere right o* nsufructuarv mort¬ 
gagee and not an absolute ownership (Sundara 
Aiyarand^adasiva Aiyar^JJ) SuNDARA Guhuk- 
«AL V. SUBKAMANIA AHCHAKAR. 16 I. C. 960. 

— —Adverse possession — Mortgagee in 
possession—Hecerpt of ren s and profits, 

bo long as the mortgagee is in pos>ession his 
possessiori IS to some extent that cf a trustee • 

unl.ke ordinary lessees he is bound to preserve 

th i right, title and interest of a mortgagor and to 
preveil, any invasion ot that right bv any stran- 

having put the mortgagee 
In his stead in the possession of the prop4tv 

eniovs immunity and believes that so far as his 
p osssssioD is concerned, his interest will be pro¬ 
tected ov the mortgagee. Therefore, il the mort- 
gagee has eitner Oy nis neglect or in collusion 
allowed any other person to come into posses¬ 
sion of ihe property, there w U be no invasion of 

the rights of the mortgagor and when the time 

for redemption arrives, he will be entitled to 
treat the stranger a trespasser, and the stran¬ 
ger s r ght by adverse possession will not com 
mence against the mortgagor unless and until the 
mortgagor has exercised his rights of redemption 
and had r. d e.ned the property. This is the case 

or a Complete possess! 511 wnere no right of pos¬ 
session is exercised by the mortgagor. There 
may: h .wever. be ca-es where the mortgagor and 
the mortgagee ar^-both in possession ot the pro¬ 
perly 111 accj'dance with the arrang^iments arriv- 
ed at by them and set forth in the covenant in 
the bind The possession of the mortgagee 
cqus.scs m the appropriation of the usufruct of 
the pronerty and that usuf.uct may be enjoyed bv 
both mortgagor and mortgagee for the usmruci 
and the income of the property might far exceed 
the interest ui lieu of which ihe mortgagee enjoys 

the possession of the property. In such a case 

the application of the principle will be varied • 
but the principle wdl apply to that portion of ihe 
usufruct which is supposed to be in the posses¬ 
sion of the mortgagee. When kakajri or rents 
and pr .fits are reserved by the mortgagee and are 
wyable to die m »r.gag >r there is no reason why 
the principle of adverse p issession should not 
^PPly» taougti in order to take advantage of ad¬ 
verse pos^e 8 sion it must satisfy all the conditio..s 
^equ^red lor adverse possession, namely, it must 
be open and hostile and to the knowledge of the 
mortgigur. A mere non-payment of kakajri or 
'forbearance to icali&e it for any length of timfe 
wo^ld not create any adverse possession nor a 
mere payment of the same tp a stranger by duress, 
a rce or compulsion, unless such payment made 
wun the knowledge' of the mortgagor that it was 


374 


MOBTGAGE-Co-mortgagor» 


{Jr^aln Prasad 

MAHxr Sawate Thupoo 

- _ 1923 Pat 249 ♦ 

4 Pat L T. 659 : 1923 P. 692. 

Anoma^oa i. 

See T. P. Act, Ss. 68 and 98. 

Assignment. 

T. P. ACT, Ss. 54, I 30 AND 132. 

Attestation, 

f''p 'I"' 5®- 68 and 69. 

(2) T. P. Act, S. 58. 

Bai-bil Wafa. 

See T. P. Act, Ss. 58 and 98. 

Charge. 

See T. P. Act, Ss. 58 and 100. 

Co-mortgagees. 

See also Contract Act, Ss. 43 and 48, 

Co-mortgagees-Exlent of interest ,n 

0 *44 iO *4 ^ «i_ £j ^ ^ ^ . I . 


mortgage money—fresumption. 

In the absence of specihcaiioo of shares of two 
co-mortgagees in the mortgage money, it is fo be 
presumed that each ot them has advanced half 

if one co-mortgagee 
interests inthemfrt- 
gap, the interest that remains to be satisfied is 
only one half of the original, i.e. the interest ol Ihe 
other mortgagee. {Lindsay, A. }. C) Ham Datt 
V. Deota Din. 44 I. C. 621 : 4 0. I. J. 7 ^ 5 . 


-- <^o-^ortgageesSuit against mortgagor 

and CO rnorigagee as pro forma deft .--Decree — 
Form of. 

In a suit by a co-mortgpgee against the mort¬ 
gagor impleading the other co mortgagee as a 

pro forma dc.t, onlv the court having passed a 

SJ^mple money decree in favour of the plft acainst 
Ihe/>ro/u>_>na deft, on finding that Ihe mori|agor 
had na.d the full amount to the pro formant 
eiitnlcd to receive the same, on behali of bo h 
the m^.rtgagors, /f«W, that the decee wL bad 
and that the suit was liable to dismissal. {Stuart 
A. 7. C.) Chandi Dayal V. GANtsH Prasad. 

S7 1. C. 449 :3 0. L. J. 628. 


Co-mortgagors 

The sale by one co-mortgacor of rh#» n>K.-vi 
equity of redemption to fhe mortgagee a 

e "4 'p“ssr.vr.? K. 'L-ee'^iS 
jeep dgatty .otd, "S 


NoileeojTe'S44lStrf""t 

for himself and as guardian of his minor bMheJ 

55 ° GoRoi"'- and Wiilr- 

force, JJ.) Gordhan Das t;. Rukman. 

^ T ^ ^ 1 ®* •• 

^ P. L. B. ( 1 .) 164 ; 4 P. 1 , B. 1921 . 
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Co-mortgagors - Redemption by one 


“!£SHfS“s5;£S;;z« 

mi^rtff.i0ors [nanich and Waztr Hassan^ A. . 
C° ^Af KISHORI MUHAMAD ALI Muhamad 

60 I, c. 560 ; 7 0 . L. J. 6 ^ 0 . 

__ ^Co-tnorl&agors—One mortgagee paving 

the amount — Charge. 

Where a sale in execution of a mortgage-decree 
•<s cpt aside on paying the decretal amount by one 
of The mortgago’;'! hf cannot be said to have a 
charge on the property as bv so paying he cannot 

be said to have redeemed the mortgage^ v/h,ch 
already exiinguiBhed by the decree. y. 

I Bxksh . Ga^sH PKasx. 

Conditional Sale, 

See T. P. Act, S. i8. 

Consideration. 

See also (1) EvidkNce Act. Ss. 102 and 103, 
(2) T. P. Act, S. 58. 


_ Consideration- Suit for portion of 

consideration rematningunpatd not maintain- 

'suit by a mortgagor to recover portion of the 
mortgage money remaining unpaid is 
tainablc. ( Walmsley, J.) Samsal Abdu^l 

KARlM| 

Construction. 

_ Construction — Promsiofi for sate on 

default of delivery of possession—Enforceability 

_ Agreement between mortgagor and i;iofrg<ig#c 

as to the amount of expenses. 

A mortgage with possession to secure a sum of 
Rs 1 80 000 with interest at 12 per cent, per 
annum, stipulated that the Principal 3um was to 
be repaid in annual instalments of Rs 10,000 for 
6 years after which the entire balance and 
interest was payable. There was a provision 
under which the mortgagor was to be allowed to 
remain in possession of the property for two 
years after which possession was to be delivered 
to the mortgagee. In case possession was not so 
delivered to t)he mortgagee the whole estate was 
to be sold to him for the 

including principal and interest. Wr/d, that the 
main object and obligation of the deed was to 
secure the payment of the instalments of jriort- 
caee money and that the other provisions in the 
mortgage, however extensive and far reaching, 
were merely intended as security to enforce the 
obligation; that the mortgagee was bomid to 
accent a tender of the first instalment though 
made a few days after the due date ; and that the 
mortgagor, though he did not deliver possession 
of the mortgaged property alter the expiry of two 


mortgage—C onstru ction. 

years as stipulated, c-uld sell the P^Pfrtv to a 

stranger and pay up the mortgage and that ^ 

“.g to prevent a mortgagor and a mortgagee 
from agreefng as to what sum could be charged 
annually for the expenses to be '"cu^red by th 
mnrtpaffee in possession. [Lofd bucRmasier} 
Cheukani Venkatarayanim Garu V . SRf.E 

Ramh Vatsavava Venkata SB badravamma. 

44 M. L. J. 631 : 82 M. L T. 7UJF. t.l 

46 Mad. 108; 17 L. W. 383 ; 35 Bom- ^^l . 

38 C. L. J. 34 : 28 C. W- N. 25 . 

50 I. A. 41: 1923 P. C. 26 IP. C.). 
_ .Construction — Sub mortgage- Indent- 

nitv clause-~Consiruction. 

Amoitg=*gee having created a sub-mortgage 
unde? him, agreed, at the time of receiving he 
amoun? ol Ihe moitgage, to compensate the 
n^rtgagors lor any loss or damage they might 
suffer from any claims made by any one under 
the mortgage. II, under these circumstances the 
sub mortgagee, sues on the mortgage and obiains 
rpreliminary decree, and the mot gagors pay it 
off they (the mortgagors) are entitled to he in- 
dLnified by the mortgagee under ‘be very wide 

terms of the indemnity clause 
decree has been voluntarily paid. (Lord Atktn 
t?) SACIIINDRA Nath Rov o. Maharai 

BAHADUR SINGH. ^ ^ ^ ^ ^ ^ 

A mortgage deed contained a stipulation “ that 
afUr the expiry of 30 years at the time of redernp- 
tion, interest shall be patd alona with the 
principal at the rate ol 1 per cent, per 
held upon a proper construction of the terms, 


_CoHsfrMcfiort—i4rr«(jrs from tenants— 

Pf6fftio occubciftcy • . 1 ^ < 

Where a moitgage document provided that orr 

redemption the moitgagor was to ray all sums 
then due as regards arrears Irom tenants, '•tUt, n 
could only mean such arrears as have not 
become time-barred but could be recovered by 
action. Where the mortgagee had given occu¬ 
pancy rights on receipt of premia, he is “"der 
the obligation to pay the same lo the moitgagor 
as otherwise the hypotheca when returned wilt 
be burdened with obligations. (Lindsnv and 
Kanhaiya Lai, JJ.) Ghasi RAM v. Bhola Nath- 

91 A, L. J. 886 : t. B. 5 A. (Civ.) 1 . 
46 All. 116 : 1624 All. 168. 

_ Construction— Interest— Payment of 

rents—Provision for realisation of 
interest and mortgage money by sale of tne- 
mortgaged property—mottgaget 
Under a deed of mortgage, the owner of a shop 
mortgaged it for Ks. 200 and put the mortgagee 
in possession. The mortgagee was to set off 
rent of the shop agai-st the mteresl ?». IW 
out of the principal money and the 
the remaining Rs. 100 was to be paid by the 
mortgagor. The mortgage money was lo i^d 
within 2 years on default of which the mortg^ce 
would have a right to realise it from the shop. 
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MORTGAGE—Construction, 

on a construction of the deed. Held, that it was a 
simple mortgage for Rs. 200 aod not two sepa¬ 
rate mongages and that the mortgagor on re¬ 
demption was bound to pay the mortgage money, 
which included the whole of the principal and 
interest due upon it at toe time of the su’t. 2 A. 
527 Dist. Myves and Gokul Prasad, 77,) Sunder 
Lal V, Shib Narain. L. R. 3 A. 325 : 

1922 All. 362. 


'Construction—Description of property^ 
Where the mongage was in respect of the 
mortgagor’s eight gundas share in any of four 
villages and the decree for sale was lor a four 
anna share in the Mahal in each of the four 
villages and the judgment-debtor contended that 
only eight gundas out of the entire four annas 
(#, c.) one-tenth of the original share in each 
village was meant, Held^ that the property direct¬ 
ed by the decree to be sold was the entire share 
of the mortgagor which in a partition before the 
.was described as four annas in .mahal 
and described in the mortgage as eight gundas in 
each of the villages. {Rafiqae and Piggott, 77.) 
SUKHLAL RaI V. LACHMI NARAYANA RAI. 

40 I. C. 888 : 15 A. L. J. 276. 


MORTGAGE—Construction. 

the mortgage money was complete in itself and 

that the condition as to payment of interest con¬ 
stituted a separate account and there was nothing 
in the deed which made it obligatory on the mort¬ 
gagor to pay interest as a co'ditmn pr.cedent to 
redemption. ( Scott Smith, 7. on a difference of 
opinion between Martineau and Harrison 77) 
JwALA Singh i. Teja Singh. 

1924 L. 273. 


.. , Construction — LeasC'^Rent in cash and 

hind—Rasum 2,amindari Cess. 

Where the delts. had agreed to pay both in 

cash and in kind rent tor the 2amindari property, 
let to them by a usufructuary mortgagee and the 
words used in the Kabuliyat were “Rasum .^emin- 
dari, f/cW, on the construction of the Kabuliyat in 
a suit for rent, the defts had agreed to deliver the 
produce as part of the rent. 16 I. C. 422. Dist. 
[Richards, C. 7., Knox and Tudball, 77.) Rangi 
Lal V, Jassa. 38 All. 286 

35 I. C. 208 : 14 A. L. J. 393 B.) 


“ ^Construction^Improvernents— Redemp¬ 
tion—Liability of mortgagor. 

A mortgage of house property provided for the 
mortgagee rebuilding the bouse and for payment 
of the Cost of rebuilding with interest by the mort¬ 
gagor. The mortgagee rebuilt the house but con* 
siderably improved it also. Subsequently the 
motrgagors sold the house directing the vendee to 
pay ofi the mortgage money and interest and also 

sums spent by the mortgagee in rebuilding. 
Held thil having regard to the terms of the mort¬ 
gage and the subsequent conduct cf the mortgagors 
their vendee was bound to pay the mortgage 
money, interest and the cost of rebuilding, 
[Broadway and Abdul Qadir, 77.) Kripapamv. 
Jowanda Mal. 1923 i,ah. 262. 


Construction—KoOala—Right of mort- 

4^gee to possession. 

The apparent result ot kat kobala is that pos 
session is obtained by the mortgagee and that the 
mortgagor parts with his title for the time being. 
[Walmsley and Panton, 77 ) Ramnarayan Gope 
V. Kula Chandra Chakrabarty. 

49 I. C. 426, 


- Construction—Description of properties 

Where a mortgage d«ed made specific mention 
of certain properties but in describing the rent 
therefor incorrectly included the rents of other 
lands as well, held, that the mortgage should be 
deemed operative in respect only of the proper¬ 
ties mentioned in the deed. [Mookerjee and Bea- 
chcroft, 77.) Amrita Lal v. NrityaGopal 
<^“OSE. 24 I. C. 465. 

--- Construction — Mortgage—Ho provision 

for payment of interest — Redemption, 

In a deed of mortgage there were four condi¬ 
tions: il) that within three years the mortgage 
would bo redeemed on payment of the mortgage 
money namely Rs. 180 ; (2) that the mortgagor 
would pay interest at the rate of one rupee six 
annas per cent. ; (3) that the mortgagee would re¬ 
tain possession of the mortgaged property and (4) 
that the mortgagee would be responsible for re¬ 
pairs. Held, on a construction of the mortgage 
that the condition as to redemption on payment of 


i^g of — Mortgage money, mean- 

Where a deed provided that interest on the 
principal sum would be paid every year and in 
default compound interest would be paid and on 
payment of the mortgage money, the mortgage 
would be redeemed, the term ‘mortgage money’ 
did not include the interest on the principal sum 
lent. [Chevis and Abdul Raoof, 77.) Natha Singh 
V. Ganga Ram. 60 i, C. 490. 

f Property charged with 

liability tor prmotpal and interest. 

A mortgage-deed which stipulated for redemp 
tion on payment of the principal mortgage money 
provided that the property was mortgaged for the* 
principal and interest. Held. Xhsit the mortgagor 
could redeem only on payment of the priiTcipal 
sum and also the interest thereon. [Wilberforce, 
7.) Ghanashiam Das v. Mubarak. ^ 

56 I. C. 576. 


^Construction-Possession — Default of 
Payment of interest half yearly—Waiver—Subse¬ 
quent default-Notice of intention to take posses- 

I 

A mortgagee, who has once waived t^e right to 
possession of the mortgaged land upon default in 
payment by the mortgagor of interest due on the 
principal mortgage money must if he desires to 
avail himself of ihe right upon a future default 
give the mortgagor clear and reasonable notice of 

n"- \ il^otttgan, C. 7, 

and Shah Dm, 7.) Banu Mal v. Pars Ram 

30 P.R. 1918; 47 P. I. B. 1918 : 

43 I. C, 656 : 35 P. W. B. 1918. 


•Construction—Mortgage with possession 

“1/ Right to redeem 

Mortgagee s right to retain possession for un¬ 
collected rent. 

. executed a mortgage deed with possession of 
his village to D. stipulating that the mortgage 
should Ipso facto expire on a particular day. After 
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that date A petitioned the Reveane authorities for 
mutation ot redemption, which was accordingly 
ordered. Afier thjs muta'ion, B instituted a suit 
for possession of the tii >rlgaged propenieson the 
ground that no redempti -n could be nnade till the 
amount due on account of arrears of rent had been 
paid to him, held, that the deed did not contennplate 
to create a charge on the land for unpaid rent 
especially where a large portion of it was due not 
from the vilUge tenants but from A himself and 
that tberefoie B could not get a decree for pos es* 
sion. {Shah Din and Rosstgnol, JJ) Mussamat 
Rukia V’ Dungar Mal. 66 P L. B. 1916 : 

27 I, C. 710 : 252 P. W, R. 1915. 

- Construe Uon— Redemption. 

In a certain mortgage deed the words “ Zar- 
i-Marhunah ” in the redemption clause meant 
only rnortgago money and had no rtferencetu 
interest' The words ‘ Hamrah Chahih Sen 
Pachchas Kupia ' meant calculated on Rs. 650. 
1 hat laitv-r clause referred to interest andcom- 
pourd m'ere^t but had no connection with t »e 
redemption clause but the mortgagor should be 
held persr nally liable tor the interest and he 
Could redeem on payment of mortgage money 
Only without inle^es^ \Kens ngton and Shah 
Din, JJ,) Aulia Khan v Kanshi Ram. 

2d P. W B. 1913 : 45 P- B. 1913 ; 

17 I. C. 677 : 14d P. 1. B. 1913. 
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- Construction — Mortgage— Mortgagor 

leaving a portion of money for payment to a prior 
mortgagee—Delay by mortgagee — Acquiescence of 

lin\c^How dctttniincd. 

A mor gage provided that the mortgagee was 
to pay off a previous mortgage to another and 
was to be eniuled to possession on default of the 
iDorigagor to pay inteiest in any one year. The 
moititagee did not pay the prior mortgagee for 
more than six years and the moitgagor again 
mortgaged the same properties. The mortgagee 
after paying the prior mortgage. 11 years alter 
the seem d mortgage, brought a suit for pos¬ 
session alhging non-payment of rent bv the 
mortgagor and the latter pleaded that the suit 
musi fail as the mortgagee did not pay off tne 
prior mortgage i'll a very long time and 
that the suit was barred by limitation. HeW, that 
the suit was within ttie lime as the mortgagor 
himself admitted payment vNithin 12 \eaTS before I 
suit and that the mortgagor's coiiduct amounted 
to acquiescence in the tnoitgagee's delay and that 
he could n.,t plead that mortgage was ineflectual. 
(Johnstone and Ratiigan, JJ ) Kiman v. 
Sultanimal. 82 P. W B. 1912 : 

148 P. h R. 1912 : 13 I. C. 669 : 66 P. B. 1912. 

- ConstrucUon—Personal covenant. 

Where a mortgage document recited ’Having 
paid the principal amount betore the 7ih July 
1917 a»'d havtng endorsed it in the deed, I shall 
enj.Atbe land. . , , ' If even after the fixed 

time ^rnoney is paid at the cultivation season of 
any time you receive it and delivtr the land' Held, 
there IS a disti ct promise to pay. {Odgers and 
Hughes, JJ.) RiNGASWAMI AYYaNGAR V. VHBr^A 
RagHAVacHARI. 18 L. W 620: 

(19281 M. W. N. 78^ : 83 M. L. T 73 (H. D. 

46 M. I. J. 66 : 1924 X. 618. 


MOBTOAOE—Constraction. 

_ Construction—Provision for notice before 

enforcing mortgage—Covenant r^ot mutual. 

Where a mortgage contains a provision 
that the mortgagee, if he wanted payment 
of the mortgage money, must giv^ nonce before 
the beginning of the cultivation season in any 
year, /r^/d «hat the provision did not affect the 
mortgagor who could bring a suit fo» redemption- 
at any time. (Krtshnan and Ramesam, JJ.) 

POPPORTW V R*MAN SoMAYAItPAD. 17 I'. W. 668: 

(1923) M. W. N. 301 : 32 M L. T iH. C ) 107 t 

44 X. L J. 516 : 1923 Mad 563. 

- Construction. , . 

Where a mortgage deed contained a provision 
that a certain land usufructuarily mortgagt d to a 
tt'ird paity shall be security ‘after discharging the 
debt due to that th rd partV; ^cld it was intended’ 
to embody merely the undertaking given by the 
mortgagors to discharge the usufructuary moft^ 
gage-deeds and not to postpone the date frorri 
which the cause of action for the enforcement of 
the mortgagee’s right was to rise. (Srtdrtsrvo 
Aiyar and Spencer, JJ.\ Yagna 5'ANY*siah v, 
Mycheri.a Pr da Atchanna. 16 L, W. 289 , 

701. C. 769 ; 42 M. L. J. 339 

-Co«s/rwc/ion — Covenant to pay — 

0^/iou given to mortgagor. 

A deed ot usufructuary mortgage provided. In- 
tbe above stated time, you shall take p< ssession* 
and make improvements and enjoy and also pay 
thiiva due' hrld there was no covenant to pay but 
only on option given to ti»e moitgagor lo re-pay 
tne mortgage amount and get back the piopertics. 
Where a subsequent deed recited If I fail to pay 
even then. I snail pav the amount of this docu¬ 
ment along with the amount nndrr the above* 
mentioned document after the vaida lime ot the 
aforesaid uiufructuary mortgage.’ Held there was 
an express covenant to pay after the period men¬ 
tioned in the usufiuciuary mortgage. \Al)aur 
Rahim and Oldfield, JJ.) Kunhimai KuttI' 

Bbari V. Halkoti Aisabi. 

62 1. C. 723 : 18 I. W. 434. 


- Construction—Usufruct — A/or/gage of - 

Intention. 

A mortgage of 100 villages began by stating, 
tba’ It'O villages with hamlets, tanks, ra-au.s, 
chan’*el. fruit tree, garden, forests, forest poram- 
boke, etc., were made security and then reeded 
tliat 02 out of the l( 0 villages were secured with-^ 
out possession and that the remaioiDg eight were 
mongaged usufiuctuarily. But the addition ofi 
li.rest and forest produce was not repeated 
though it was expressly stated that ihe inoit- 
gaeee was to enjoy all the income realise 
able from the eight villages, Htld, that the 
intention was clear to include forest and forest 
produce in respeci of the S villages also. 

5 , 0,1 Aiyar and Phillips, JJ) ZAVINDAR OF 
KARVF.TNAGAR V SUBBARAYA PlLLAI- 

(1918) M. W. N. 146 : 43 I. 0. 871 : 7 t, W. 86. 

_ Construction — Supulatton for annual 

payments by nto* tgugee —Pav»«<rf/s to be credited 
at redemption without regard to limttation. 

The obi'gaiioo of the tnorigagee to make the 
payments provided in the mortgage-deed, sub¬ 
sists so long as the relation of mortgagor and 
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moriga^ee continues, notwithstanding more than 
six years have passed since the stipulated time 
for payments. (Benson and Sunda^a 4fvrt)', JJ.i 
Parasurama Patter v. Vfskatachel? am 
Patter. (1914) M W N . 198 • 

21 I. C. 701 : 25 M L . J. 661. 

- Construction—Entry relating to existing 

mortgo^e^if amounts to a new mortgage. 

An entry relating to an exis’ing mortgage and 
fixing the amount due under i' does net anioun* to 
a I ew moitgage iBenson and Stindara lyer^ JJ. 
PlTCHUVlER V. PeRUMAL KONAN, 

11 M.L. T. 160 : 13 I, C. 651 
(1912) M. W. N. 163. 


-- Construction — Enforceability — Money 

paid for interest — Deduction. 

Deft No. 2 executed ihrce mortgage bonds to 
the plffs. First deft, agreed under an agreement to 
pay a certain portion of the principal sum within 

3 months, the interest on the principal immedi- 

atelv, and to execute a fre^h mortiage for the 
balance. The agreement was not corned out ex¬ 
cept that the first delt. paid Rs 10.000 out oi ihe 
principal and the interest on the whole to a certain 
date. Pitis. sued tne deft. No. 1 for the balince 
of the amount due to them under 3 mortgage 
bonds executed by the Ist deft. Held, that the 
plffs. could Sue on Ihe mortgages and were not 
bound to enfO'’C'* Sj^ecilic.illy; first deft-*, agreement 
and tnat the first deft, could not wet a refund of 
the interest paid in the part performance of his 
obligations under the agreement [Benson and 
Sundara Aiyar, JJ.) RUNGIAH Gounden v. Fakir 
Mahomed. 10 I. C. 627 : 10 M. L. T. 338 


- - " Construrtion—Personal liability — Condi¬ 
tions negativ ng. 

If the mortgage is a mortgage with a condition 
o{ "lahan gahan'* \X ordinardy involves no per¬ 
sonal liabiliiy on the part of the mortgagor for 
repavinent of the debt, unless it may by special 
agreement or local custom confer on the moi tea- 
gee the option ot recovering the money from the 
mortgagor personally. Tne parties having adopt¬ 
ed a form of mortgage which ordinarily is under¬ 
stood to involve no personal liabilitv must be 
taken not to have cooiempUted it. (kotwat, A. J 
C.) KUNDANMAl V. WasUdeo. 6 N L. J. 259 : 

19 N. I. B. 67 : 1922 Nag. 119. 


■ ■ • Constructio'*—Usufructuary mortgage 
-^Deed of further charge—Effect of foreclosure 
decree—Variation of terms of original mortgage. 

There was at first a usuiructuary mortgage 
Thereafter there was a deed of lunher charge to 
the effect tnat if the mortgagor did not pav the 
mortgage money on the due da'e the original 
mortgage was to become an absolute sale. Held 
that the effect of the fiinher charge was merely to 
add the r'ght of ioreclosure to the rigb's already 
granted under the usufructuary mortgage. (Ash¬ 
worth and Simpson. A, J. Cs.) Sangat Bakhsh 
Singh v. Dijobo Singh. 

9 0. L. J. 511 : 1923 Oudh 143. 


MOBXGAGE—Construction. 

vided in the def d that if any revenue should be 
assessed in future tlie mortgagor would pav it and 

would nnt claim to re'^eem without So payi^'g R. 

HeW that if the mortgagee paid the revenue on 
tiie land he was entitled to a charge on tlie pro¬ 
perty. tOun/efs and L\le. A. J. Cs.) Saiyid Maho¬ 
med Hadi V, Mt. Parbati. 

26 0. C. 2 ; 9 0 I. J. 312 : 

1922 Oudh 91. 

- Construction ^Mortgagee, right of, to 

possession- Waiver—Penal clauses - Suit by mart 
gagee for p'^ssesston—Redemption if allowable^. 
Consideration whether quest lonable. 

mortgagees sued for pos¬ 
session on a mortgage con'piising the terms that 
on default ot payment of interest on a fixed day 
compound interest was to be charged, and the 
mortgagee mav stll the properly or enter into pos¬ 
session till redeemed. Mortgagee had accepted 

^me deeds of Charge for the arrears of interest. 

Hcld^ that the acceptaiice of deeds of charge was 
not waiver ot mortgagee's right to possess’on that 
‘he mortgage deed contained no penal clause, that 
the question of consideration cannot be gone into 
in this suii and that ihe mortgager cannoi be per¬ 
mitted to redeem in this suit. (Stuart, J. C.) Gokul 
Prasad v, Sital Prasad. 

66 I. C. 348 : 7 0. L. J. 184. 


— Construction—Pavment of revenue — 

Covenant for—Liability of mortgagor. 

At the time when a mortgage was executed no 
^enue was assessed on the land. It was pro- 


— j Construction — Provision for pavment 
year by year—Default—Addition to principal. 

A deed of charge provided that interest would 
be paid year by year; in case of default it was to 
be added to the principal and compound interest 
would be charged ; that the mortgagee might 
leillse hei deres every year bv suitor mightIrave 
It added to the principal, and that at the time of 
redemption or forechisure the total interest due 
would be deemed to be a separate item which the 
rnoitgagee would be entitled to recover from the 
person and other property of the mortgagors. 
Held that the deed gave the mortgagee an option 
either to sue for his interest year by year or to 
allow it to be compounded and to sue for it at the 
lime of redemption or foreclosure. 16 O u 04*5 
20O.C. 132: 511.0.085:22 0 C. 169* Ref 
(Oantelsand Lyle, A. J. Cs.) Maharaj >rag Din 
V. Bhagwati Sahai. 66 I. C. 687 : 8 0. I. J. 418. 

- — Construction — Covenants. 

It is open to the mortgagee to waive one of the 
covenants and enforce the others. [Kanhaiya 
Lai, J. C.) Kali Charan v. Chmab Nath. 

1 U. P, L. B. (J. C ) 39 : 6 0. L. J. 358 : 

62 I. C. 413 : 23 0. C. 169. 

- Const ruction—Mortgage by co-sharer— 

Mortgagor tenant of mortgagee- Vendee from co¬ 
sharer ashed to pay off arrears of reni—Suit for 
rent by mortgagee. 

When a co-sharer of a village became tenant 
his rnor*gagee and. having subsequemly sold his 
share. le‘t a portion of the purchase money with 
the vendee for pavment of arrears of rent due to 
the mortgagee and the Lambardar. the mortgage 
cannot proceed in a Civil Court against the ven¬ 
dee for his share of the money but only against 
the Lambardar in a Rent Court, the Lambardar 
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having received the whole monev from the 
vendee. [Stuart, J. C.) Beni Madao v. Asghak 
Husain. 37 I. C. 6& : 3 0. L. J. 615. 

- Construction^Right to sue- Accrual of. 

In a mortgage deed it was provided that tne 
mortgagee canoot sue unless the ei»tire demand 
for two instalments for two consecutive years 
remained unpaid and also interest on the princi 
pal. Nothing was paid lor two consecutive years 
on account of principal or interept. Held that the 
right to sue drd not arise unless nothing has been 
paid on account of principal or interest. iSluart 
and Kanhaiya Lai, A. J. cs.) NaRENDRA BAHA¬ 
DUR Singh v. Ouuh Commercial Bank. 

30 I. C. 323 : 2 0. L. J. 402. 

- Construction—Personal liabtlity ofmorl- 

gagor^Covenant—Promise to pay within fixed 
period. 

Whether the mortgagor is personally liable 
under a deed depends on the construction of the 
instrument in each case, the test being the re* 
medv provided for the satisfaction of the mort¬ 
gage-debt. Where the mortgage-deed provided 
that tne property should be sold to the mortgagee 
in case of non-pay Tient of the mortgage money 
within a certain t ime, there is no personal liabili¬ 
ty on the part of the morlgag jr to pay. Nor does 
a mere covenant for title or a mere promise to 
pay the money, within a fixed period impart a per 
sonal liability. ( Lindsay, J. C.) Naxima Husain 
V. Mahabir Prasad. 30 I. C. 224; i 0. L. J. 357. 

- Construction — Agreement of further 

charge—Righf to security. 

Where subsequent to a mortgage an agree¬ 
ment to hypothecate certain other property to 
safeguard the mortgagee’s interest was entered in¬ 
to whereby the mortgagee was given the right to 
take posses don on the occurrence of certain con¬ 
tingencies. and on the occu'rence of such contin¬ 
gency, the mortgagee entered into possession. 
Held, that the mortgagor was entitled to get back 
possession of it as satisfying that contingency 
and subject to the mortgagee's right on the oc¬ 
currence of other contingencies. [Kanhaiya Lai, 

A,J. C.) Bunivard Hussain V. Munbshwar i 
Singh, 30 I. C. 648. 

- —Construction—Right to redeem—Interest 

—// payable before redemption. 

A mortgage deed provided for the interest be¬ 
ing realised out of a shop of which the mort- 
gees were put in pjssession. and the balance be¬ 
ing paid by the mortgagors and that on payment 
of Ibe principal amount, redemption should 
follow. Held, in a suit for redemption, the mort¬ 
gagees could not insist on payment of inierest 
also before redemption is allowed. .’■ ' C. J. 
and Ktilwant Sahay, J.) Kishun Prasad Sahu 
V. Hakim Chaudhari. 1924 P. 302. 

Contribution. 

See T. P. Act, S. 82. 

Covenants. 

See T. P. Act, Ss. 65 — 76. 

Co* sharer. 

- Co-sharers —Mortgage by one of four 


MOETG AGE—Discharge. 

Where one brother out of four mortgages a 
house, the joint pronerty of all the bro.hers, the 
montage is valid only of the share of ihe mort- 
gago? whacan mortgage only his share i n the 
iropertv. [HartnoH, J ) Maung Po Thein v. Ma 
On Bwin. 12 I. C. 858 : 4 Bur. L. T. 143. 

Deposit. 

See (1) C.P. Code. O. 34, Rr. 2—7. 

(2) T. P. Act Ss. 83 and 84. 0.34. Rr. 2—7. 

lisohargei 

Sccalso (I) EvidE'Jce Act, Ss. 102 and 114. 
l2) T. P. ACT. Ss. 58, 62, etc. 

- Discharge—Priority - Prior mortgagee 

undertaking to pay subseguent mortgagee Ex¬ 
tent of priority. , 

The owners of certain property mortgaged it 
first to the defendants and later on to the plain¬ 
tiff. Subsequent to the plaintiff's mortgage the 
same property was mortgaged lo the defendants 
and the amount of the first mortgage was added 
In that deed. The defendants though they un¬ 
dertook to pay off the plaintiff’s mortgage never 
did 30 . Held that the dafendams having under¬ 
taken to pav off plaintiff’s mortgage could not 
claim priority in respect of the sum due on their 
prior mortgage. 33 A. 101. [Ba**erji and Gokul 
Prasad, JJ ) Makhan Lal v. Natthi. 

21 A. L. J. 382 : L. R. 4 A. 412 : 192 3 / .609. 

-i-Discharge—Mortgagee*s right assigned 
—payment made to assignor—Effect. 

Where the mortgagor pays full amount of the 
mortgage to mortgagee who has already assign¬ 
ed his interest, the payment amounts to a dis¬ 
charge III absence of collusion. No inference of 
constructive notice can bo drawn by the mere 
fact that at the time of payment the moitgage- 
deed was not in the possession of the mortgagee, 
[Spencer and Krishnan, JJ.) NbblaMaNi v. SU- 
KADUVA. 43 Had. 803 : 60 I. C. 265 : 

12 L. W. 33d. 

—Discharge—Payment of mortgage debt 
to one of several co-mortgagees—Debt, whether 
disoharged. 

Payment of a mortgage-debt to one of several 
co-mortgagees operates as a discharge of the en¬ 
tire morigage-debt. [Coutts-Trotter and Srini* 
vasa Aiyangar, JJ.) PoNNUSAMi PiLLAl v. Thiya 
QARAJA PII LAI. 821. C. 17 : 3 L W* 22. 

- —Discharge of—Proof. 

The mere tact of the mortgagee collecting the 
outstandings of the m irigsgors as their agent is 
insufficient lo prove that lha mortgage debt is dis¬ 
charged. [Wallis, O.C.J. and Seshagiri Aiyar, 
J.) PaLANIAPPA CriETTI V. NITHAN CHETTI. 

26 I. C. 834 : 2L, W. 64. 

- Discharg' — Extinction—Effeoi of decree 

passed. 

The mere passing of a mortgage decree does 
not extinguish the equity orf redemption, as it sub¬ 
sists until the sale is held and the proceeds dis¬ 
tributed. (Das and Kulwant Sahay, JJ ) SaRJU 

PRASAD MlSSlR V» HARISCHANDRA CHAUDHURI. 

1924 P. 630. 

- Discharge—Prior mortgage—Subroga¬ 
tion—Right to. 


brothers. 
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Where all that appears is that the money ad¬ 
vanced by a creditor was probably utilised to dis¬ 
charge a prior mortgage and it is not even shown 
that the creditor was aware of the prior mortgage 
there is no right of subrogation in favour of the 
creditor. and Kulwant Sahay, JJ) Ui 

PRA.GASH Singh v. Rup Manjari. 

4 Pat. L. T. 91 : 1923 P. 199. 

•Discharge—By stranger^Prefereuce to 
•puisne mortgagees^Ch'inge in the law. 

Wncrethe decree obtained by a first mort¬ 
gagee was sit«sfied bv money advanced by 
a third party and subsequently a puisne mort¬ 
gagee claimed priority over the third party. 
Held, the charge in the latter's favour must be 
deemed to have been kept alive and what was 
manifes’lvto h’s advantage and benefit must be 
<iee ned to have been intended, 43 All. 469 (P. C.) 
followed and the change inlaw noticed. (Dui 
■and Adimi. JJ.) Ram Narayan Sah v, Sahdeo 
Singh. 1922 p^t. 174 : 3 Pat. L. T. 261 : 

1 Pat. 332 ; 1922 P. I8l. 


HOBTOAOE—Foreclosure. 

dispute an appropriation assented toby him be- 

equity of redemption. 

iWalmstey and Ghose. JJ.) The Kustea Loan 
Office Ltd. v. Annada Charan Chakra- 
BARTHY. 27 c. w. N. 763 : 1923 Cal. 681. 


redemption — Transferee- 
Lquitable relief to assignee for value. 

In a suit by ihe assignee lor value of the equity 
of redemption from the m-^rtgagor praying for 
redemption on payment of a smaller sum than 
would be due under the mortgage between his 
assignor and the mortgagee, it was held ihat the 
assignee c mid get equitable relief only if his as¬ 
signor was entitled to it and that in the circum- 
stancesof that case neither was entitled to such 

relief. {Robe^'tson and Chevis. JJ ) Kishen 
Singh v. Narinder Singh. 141. q 616 • 

250 P. W.B. 1912* 


^Discharge—By person under covenant 
to pay it — Subrogation. 

A person who pavs a mortgage mt for his pro¬ 
tection but to perform a covenant cannot be sub- 
^ttuted to the mortgigee rights. {Dass and 
Ross. JJ,) Akhauri Prbm Narain v. Kuldip 

62 1. C. 621. 

Equitable. 

See T. P. Act. S. 58. 

Debt. 

See (1) C. P. Code, 0.21, R. 4. 

(2) r, P. Act, S. 58. 

Decree. 

See C. P. Code, O. 34. 

Equity of redemption. 

- -^^Equity of redembtion^Purchaser of — 

■Position of—Prior and subsequent Mortgages — 
Decree under the former not executed—Suit 
under the latter. 

Where a person purchased a property which 
was mortgaged to two different persons and a 
decree obtained by the prior mortgagee was as¬ 
signed to the purchaser, He/d, in a suit by the 
2nd mortgagee that, the purchaser could not 
claim priority over the 2nd mortgagee inas¬ 
much as the mortgage of 1880 had merged into a 
decree. {Richards. C. J. and Lyle. J.) Shadi 
Ram V. Het Ram. 201. C. 69 : 11 A. L. J. 634. 


Equity of redemption—Assignment of 
—Subtogation. 

D. mortgaged certain property which was sold 
under a money decree to K. the decree-holder. 

who however got no possession. D then sold it 
lo s. the consideration being the discharge of a 

^ ^ for payment 

to K to discharge the amount of sale certificate, 
s. took possession but no money was paid to K. 

suing for possession. 
Held, that D had lost all interest under the Court 
sale, and so could not transfer the property to S. 
who had also no right to be reimbursed as the 
principle of subrogation did not apply. {Oldfield 
and Hughes. JJ.) Govindo Padayachi v. LoKA- 
natha Aiyar. 40 M. L. J. 114 : 

(1921) M. W. N. 87 : 62 I. C. 291 : 

29 M. L. T. 156. 

~ Equity of redemption—Purchaser of — 
Rights can t be curtailed by subsequent dealings 
between mortgagor and mortgagee. 

No subsequent dealings between mortgagor and 
mortgagee can affect the rights of the purchaser 
of the equity of redemption. {Lindsay. J. C) 
Sheo Prasad v. Bisheshar Nath. ' 

19 0. C. 12 : 34 I. C. 266 : 3 0. L. J. 129. 


Equity of redemption — Compensation 
for land acquisition -Appropriation by mortgagee 
towards the unsecured debts of the mortgagor — 
Rights of Purchaser of the equity of redemption. 

Where a partion of the mortgaged property 
was acquired comnuLorily by the government 
under the Land Acquistion Act and the compen 
sation money was appropriated by the mortgagee 
towards the unsecured debts due from the mort¬ 
gagor with his consent, it is not open to a sub¬ 
sequent purchaser of the equity of redemption to 
question the propriety of the appropriation. The 
purchaser of the equity qf redemption stands in 
1)0 better position than tl}e mortgagor and cannot 

C D— VOL. IV 25 


^^d^fnption-^Purchase of by 

mortgagee—Effect. ^ 

A purchase of the equity of redemption by a 
mortgagee is valid and puts an end to the right 
of the mortgagor. {Dawson Miller and Adami. 
JJ.) Baldeo Singh v. Meghu Singh. 

74 I. C. 202. 

Extinction of Bights. 

Set (1) C. P. Code. O. 34, Rr. 3 (3), 8 (3) 

(2) T. P.ACT. S. 101. ^ 

Foreclosure. 

See also (1) Bengal Regn. XVII of 1806 
(2) C. P. Code, O. 34, Rr. 2 and *3. 

(3/ T, P. Act, S, 58. 

■ Foreclosure—Failure to make a formal 
demand—Effect. 

Where the plaint did not disclose that any de¬ 
mand had been made before the notice was issue.- 
ed nor did the mortgagee at any later stage even 
assert that he had made such a demand, the 
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MORTGAGE—Foreclosure, 

om-ssion is a fatal flaw in tlie proceedings and 
the court will not presume that all formalities 
have been d ly observed, 16 P. R i88^ ; 106 P. 

R. I8H9, Ret. iScolt Smilk and Hi^rri^on, JJ) 
Bakhtawar V, Wool ChaNd 67 I. C, 16t 

- ^-Foreclosure — Conditional sale —Fore- 

closure proceedings—Ua^e executed to the ntorh 
gagee -Decree for possession — Pormat fossession 
take^ — Foreclosure proceedings whether can be 
questioned. 

Where a bouse and shops were morleaped bv 
condifional sale and the mortRHgpe got the fore* 

closure certificate alter iheexpiry of the \ear of 

grace and then ihe mortgagor executed a lease 
for the house and handed over the other prooer^v 
to the mortgaeee who obtained a decree and 
tO"*k formal p tssession of the same and that the 
mottgag T again tonk posseS'-ion ol the hou«e 
and the m Tlgagee again sued for possession, it 
was heM that the mortgagor nr his r-prestnta- 
tives could not question the plff.’s title < r the 
validity of the foreclosure proceedings. (Cherns 
and Le Rossignol, JJ.) KhaiR^ v. Jaoou Shah. 

136 P. L. B 1916 : 26 1. C 833 

87 P. W. B. 1916. 

- foreclosure—Regulatinr XVU of 1806), 

Ss. 7 arid ii —Mortgagee sui**g for possession- 
Prescribed procedure to be imperatively observed. 

Where a morigagee sues for possession in 
pursuance of the c'nditi'u al clause in the moit* 
gage he must prove that all t^e provisions con 
tained in Ss. 7 and 8 of Regulation have been 
observed (f.r.) he must show that‘he foreclosure 

is valid, that the vear of grace had expired and 
that provisions regarding foreclosure have been 
ob'>erved. A mortgagee who fails to observe these 
things is not entitled to sue for pO'-session. The 
provisions of Kegn, XVII of 1800 are mandatTy 
and noi merely direct >ry and arc intended to 
protect poor m?n from fraud and oppression <f 
money-lender8.il C. Ill; 16 P« R. 1888. Foil.; 
105 P. R. 1007. Dist. Omission to affix the seal 
of the Dist Judge upon the fortclos'Te notice is 
fatal to Ihe suit bv the moitga<?e for p'issession as 
owner. 185 P. R. 188'>. Rel. on. [Johnstone and 
Ratiigan, JJ Bakhtawari v Shipb n Lal. 

69 P. W B. 1912 : 121 P. L. R. 1912 : 

13 I C. 621 : 69 P. B. 1912 


MOBTGAGE—Intereit, 

him ought not to be dismissed- {RaWfax., A. J. 

C.) Narayan V. Mahadeo. 26 I. C. 720 r 

lON.L. B. I78v 

Fo>mB of. 

See T. P. Act, Ss. 58 and 98. 

Imp’OvemectB. 

See T. P. Act. Ss. 72 and 76, 

Instillment. 

- Inslalments Failu e. 

The delt. mor gaged lO the plff in 1912 a housc- 
foT Rs 15.000 to be pa>d back in 5 equal instal¬ 
ments hegii ntng from January 1014. It also pro 

vided that 90 da>s allei den and, the mortgagor 
wiP pa\ to the m rtgagf e Ihe amount due by Ihe 
morfsagor with ini^rtst and lawful charges. On 
first deiault the dtft. was sued for the whole 
amount. No final demand bav ng been made be- 
f re the I'ud, the plff. can recover only unpaid 
instalment w i h interest uplo the suit {Shadi 
Lal ana jones^ JJ.) Kanhaiya Lal v. Alliance 
Bank of Simla. Ltd. 62 P. R. i9 6 : 

162 P. W. B. 1916 : 36 I. C. 664 : 6 P. L. B- 1917. 

See also {]) C. P. Code. S. 34 and O. 34, 

Hr. 2 TO 8. 

(2) Interest- 

(3) T. P. Act, Ss. 58, 62.77 83 and 84. 

_ jutircst—Construction—Stipulation as 

to paxmen* of inter* st. 

Ifanioitgape giving ros e‘S*on of property 
and alio ing e joyr ei t of ‘he usufruct »o mort¬ 
gagee reci’es the conditions of ihe repayment of 
j. terest and riincipal at the lime of redemption 
af'cr a cerlam perlcd. the cond'iion «f pay¬ 
ing the inierest only be'^cmes enf« rceable after 
the t xpiry o- the pcnod. B> a n ortgage detd it 

was stipulated that the mortgagee wasio renam 

in ^osses^io^* ai'd ^njov the rents and pfofits and 
"ihal af'er the expiry of thirty 'ears at the time 

cf redemption interest shall te paid along with 

the prino’pa’ at the tate of 1 p< r rent rer men¬ 
sem." Held, that the mortgage deed did nrt bind 
tVem r’gat:ot t * pay interest from the date of 
the mo* tgage and the condition to pav interest 
01 Iv came into foice on the cxpiiy oi the -hirty 
years. Mr. Ameer AH.) Mohammad ALi Moham¬ 
mad Khan Rahadhur v Qazi Ramzan ali. 

24 C W N 9i7 : 28 0. C. 160 : 68 I- C. 891 : 

7 0 L. J. 860. 


-- Foreclosure— Suit—Persons deriving Pile 

prom mortgagor after mortgage not necessary 
parties. 

Persons deriving title from mortgagor after 
mo tgage, for example, tenants, are not necessary 
parties to a suit between the mortgagor and the 
mortgagee and so a decree in foreclosure suit docs 
not affect the rights of tenants. {Macnair. A J.C ) 
Sheoram V. Jamnab'I. 65 I, C 603. 

___ Foreclosure — Subsequent mortgagee 

made parly at his own interest—^uit barrtd 
against him—Plea of limitation if can beset up 
—Proper order to pass. 

Where in loreclosure suit a subsequent mort¬ 
gagee is made co-deft. at his own request after 
the peiind of lim.taiion. Held, that he could not 
plead limitation and that the order making him a 
deft, should beset aside though the suit again t 


[On appeal from 38 I. C. 454 (Ondh).] 
Interest—Arrears—Right to recover by 


^rart from special stipulation there no right 
demand a sale of mortgaged lands for pavment 
in'crest in arrears. H*ld, on a c nstrurtion of 
mortgage in question that on default of pay 
nt of interest on the due date the moTtpagor 
i DOwer to sue for the whole amount, principal 

1 ii tere-t. [Jord Dunedin , 

Maharaja op Jevporh. 42 Ma'i. bi3 . 

46 1. A. 161 : 17 A. t.J 694 ; 
(1919 M. W B. 602 : 21 Pom L B 214 : 
26 M. L T. 127 : 80 C. L i. 209 : 

23 C W. B. 1033 : 6l I. C. 186 i 1® L Y' ‘ 

37 A J« 

D appeal from 34 I.C. 4U: (19161 1 It-W H SM> 
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HORTU AQ£—I nt erest. 

* —^lufercst—Covenant to fay, 

Held, (reversing the dec-siOQ of the High Court) 
that on the true construction of the morigaKe 
there wai clearly a personal covenant to pay in- 
terest on 'he mortgage money from vear to year, 
and tha^ the suit, which was for arrears of interest 
was therefore man tainable. [Lord Macnaughten.] 
Madappa Hedge v. Ramakrishnan Naravan 

85 327 : 15 C. W. N. 962 • 

(1911) 2 M. W. N 1 : 13 Bom. L. R. 698 i 

12 I. C. 42; 14 C. L. J. 245. 

- -.- I*tfere$l^Liability to pay after period 

f.xed for redemption. 

Wtiere ill a mortgage by conditional sale the 
mortgigor co-'enanted to pay interest till the 
date nxed tor payment after which the mortgagee 
wa. to bee ime the absolute owner ol the pr jperty 
and th.re was nothing ex resseo in tie document 
to provide for payment of interest afier tne due 
dite incase the mortgagee did not institute lore- 
closu.'e proceedmgs. Held, that having regard to 
the te<ms oi thi wiiole document, its general tenor 
imnlied an obligation on the part o' rhe borrower 
on tne making oi default to be liable for subse¬ 
quent lateres at the rate me tion d in the bond 
19 A. 39; 20 A I7l : 25 C. 246. Ref. {Meats, C. 
J. and Piggott, J.) Mahadeo Prasad v .OhI‘-aj 
Singh. 20 A. L. J. 762 : L. R. 3 A 536 : 

44 A. 772 : 1923 A. 7. 


MORTGAGE—Interest. 

Income from property was to be appropriated for 
interest on the remaining 800 Kupees. Plaintiff 

who purchased 1/3 ot the equity of redemption 
sued lor redemption. 

.“'te.est should be allowed on 
s, 33 5 4 i.e., 1^3 of Rs. 1,000 on which in¬ 
terest was to be chaiged according to the original 
contract of six years at the contract rate and as to 
post diem interest 18 per cent, was a reasonable 

decree, [Shadi Lai, C. J. and 
Abdul Qadtr, J.) Ghannu Ram v. Hotu Ram. 

1923 Ldh. 54. 

; ^**l^r€st Def-rultin payment — Clause 

for giving up possession- Waiver — ^'otice if nc~ 
cessaryfor subsiqumi default. 

Where a rnortgage bond provides for posses¬ 
sion bemg g»ven lo the mongagee on failure to 

pay inierest regularly, but the mortgagee did not 
^force this rigid on prior occasions of default, 
there IS no general rule ihit a mortgagee 

Who in the past has waived hi- right on the occur¬ 
rence of a deiault is bound lo give notice bffore 

enforcing his penally, alfhough it may be equit¬ 
able in certain ca-es to insist on such notice. {Le 
Rossignol and Harrison, JJa Paktab SiNG^r v. 

3 Lah. 285 : 1922 Lah. 416. 


Interest—Right to — Waiver. 

In a mortgage payable by instalments where 
interest was t» be cha ged on default and pay¬ 
ments were made irregularly which were appro¬ 
priate! towaids iii'erest and priitC’pal, the mort¬ 
gagee has a right to sue for interest and there is 
no waiver of i derest {Ryves and G 'kal Prasad, 
JJ.) Wezarat Hussaiv V. Mohan Lal 

43 All. 38 : 18 A. L. j; 776 ! 
58 I C. 7 . 2 U. P. I R. (Aj 367. 

— — Interest —^Post diem —Conditional sale, 
Whe e io a deed o< mo tgage bv condiii mal 

sale for hve years it was provided that in addi¬ 
tion to the usufruc’ t le mo'tgigor was to pay 
Rs. 10 to the mortgagee-* held, that tne mort- 
gsgeew is o be entitlod to Rs. 10 upt ) ihe'ime 
ol payment \Richardi, C J and Tudball.J.) 
Abdu^ AftAO V. Mahtab Btai. 24 1. 0. 674 

— -^Interest —Post di^m. 

Mortgage is entitled to post diem damages the 
rate of inter'^st stimiaied in the mstru tient of 
mortgage and for the wh le ocriod during which 
the principal sum has remained unpaid. 

3 Lih. 200 P 1. Interest on the cost of repairs 
sbo'dd not be given. 57 P. R 183 dist- {Campbell, 
J.) Ramj( Lklv, Shibba. 1923 Lah. 309. 

— —“Interest — Charge, 

Whe-e an*e-diem interest is not charged on the 

mortgaged property, post diem interest by way oi 
da nages cannot be charged on the properly. 
{Soon Smith and brasher, JJ.) Tusn Ram v. 
Sans n Ram. 1923 Lah 354 (2) 

— ^^Inl^rest —Redemption. 

A property was mortgai’ed for Rs. 1,800 and 

wa-s to be redeemed io 6 years. Out of the coo- ; 
sideration Rs. 1,000 was to bear interest Rs. 250. | 


Interest Post diem— Damages — Ouan- 
turn of. ^ 

In ihe absence of astipulation express or im- 
riled the mortgagee is not entitled to interest 
altei the due date. But the mortgagee is entitled 
to damages to be calculated ordinarily at the 
covenant rate of interest and tor the entire period 
during which the pnncipal sum as remained un- 
paid unless the mortgag#*e is himself ihe plaintiff 
in which case the peiiod would be the same as 
that prescribed by the statute .,f Limitation for a 
suit lor the recovery of damages oti the footing of 
I Ihe mortgage inh s favour 19 A. 39; 20 A. I7i: 17 
A 5ll:95P. R. 1902 Rel. {Shadi Lal, C, J.) 
Chevis, Scott Smith, Le Rossignol and Hroadway, 

jJ.) Mchan .iIal V. Muhammad Baksh. 

4 U. P. L. tt. iLah ). 55 : 

3 Lah. 200 : 42 P. L R. 1922 : 

1922 Lah. 254. 

- -Interest-Period fixed for redemption- 

interest subsequent to that date. 

Where it is agreed ihat a mortgage with pos¬ 
session ot a house should be redeemed within 
four years on payment of the principal sum with 
interest at 9 per cent, per annum, la ling which 
the mortgage would become a sale, no interest 

cS « period. 

57 P.R. ^14 ; 94 P. R. 1914 ^oll. {Martineau, Jy 

Ghatu Ram v. Ram Mal. 64 1. C. 230. 


;— -/«f'^«sf-Post d\Qm—Interest after the 

fixed period for redemption. 

Interest cuniinues to run after the expiry of the 
period fixed for red<imption though it Is not so 
mentioned. {Rattigan and Shadi Lal, JJ.) Mota 
Sivqh V. Bishen Si.ngh. 6 p. b. 1916 : 

32 I. C. 821 : 23P. W R. 1916. 


^—‘Interest — Not charged on mortgaged, 
property — Right of mortgagee to interest — 
Extent. 
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UOBTGAOE— iDierest. 

In a suit Upon nnortgage. unless interest on the 
mortgage debt is specifically ma^ie also a charge 
on the mortgaged property, the mortgage cannot 
be entitled to more than six years interest. 
{Kettsingfott, C. J- Shah Din, /.) BULaki 

Mal V. Duni Chand. 116 P. L. B. 1914 : 

95P. W. R. 1914 :22I.C. 837 : 

94 F. B. 1914. 


Interest — Rent, 


Separate documents, one a mortgage deed 
silent as to interest and another stipulating to 
pay two years’ rent, cannot mean that the rent 
was meant as interest on the mortgage money 
{Sundata Aiyar and Sadasiva Aiyar, JI.) 
Mamambath Fettiyeth V. Cheria Uthalamma. 

16. I.C. 860. 

-^Interest—Stipulation as to — interpreta¬ 


tion. 


A general stipulation in a mortgage deed that 
the mortgage money with interest at As. 7 per 
cent, per mensem was to be paid in 7 years and 
that if the interest was not pa>d half yearly ii was 
to be added to principal and bear compound in¬ 
terest at the same rate, can only be treated as 
ap^licable to the entire period for which the 
money might remain unpaid. {Kanhaiya Lai, J 
C.) Najm-un-nissa V. Raghunath. 

25 0. C. 36 : 1922 Oadh 122 


Interest —Post diem— Deed — Cofisfrnc- 


lion. 


Where the mortgage deed provides for the 
payment of the mortgage money with interest 
compoundable baU yearly after the expiry of five 
years and also foreclosure on delault, the mort¬ 
gagee is entitled to claim interest on the mort¬ 
gage money lor the period subsequent to five 
years es long as the money remains unpaid. 
{Kanhaiya Lai, A. J. C.) Rameshwar Bakhsh 
S lNOH V, PRABHU DaYAL, 

67 I. C. 633 : 7 0. L. J. 348. 

Interest — Construction — Provision for 


compound interest — Mortgage. 

The mortgagor agreed to pay interest every 
six months and, if not paid it was to be added to 
the principal and at the close of the second pe¬ 
riod of six months, interest was to be paid for the 
whole year. If the interest was not paid lor the 
whole year the mortgagee was entitled to recover 
the same by suit Held, that the iiueotion was 
that compound interest should be paid. {Lindsay, 

J.C. and Stuart, A,J.C). Manoal Prasad v. 
Jmtiazun Nissa. 49 I. C. 414 : 6. O.L.J. 22. 


Interest —Post diem. 


A mortgage deed provided for the pavment of 
the mortgage money in 2 years and that the pro¬ 
perty would be liable to redemption on the pay¬ 
ment of the principal and interest due till then, 
and that if the money is not paid in the proper 
time the property shall stand foreclosed for the 
principal and interest. The mortgagee was held 
eni\t\ed to post diem interest till the date of re¬ 
demption.« (Evans4 A. /• C.) Bhaoawandit v. 
Bansi Dube. 12. I. C. 862. 

t 

Interest —Pendente lite— Appeal—Cour i 


fees^Appeal—Valuation. 


MORTGAGE—Moveables. 

Where a mortgage suit is dismissed the plaintiff 
is entitled to value his appeal at ihe sum claimed 
in the plaint in respect of the principal and inter¬ 
est up to the date of filing the plaint and is not 

bound 10 value the future interest which be may 
claim from the date of the su't up to the date of 
realization or to pay court-fee thereon. But if 
any future interest is determined by the trial 
court and is entered in the decree, additional 
court-fee on such interest has to be paid If the 
appellate court grants him a decree lor an amount 
larger than that claimed in the court below, 
court fee must be paid on the difference and un¬ 
less this is done the decree cannot be executed. 
{Jwala Ptasad, J.) Kali Prasad Singh 
Mathura Prasad Singh. 1 Fat. L. B. 16 : 

3 P. L. T. 813 ; 1923 F. 28. 

. -— Interest — C'^urPs power of interference 
with rate—Contract Act, Ss. 16 and 74. 

A Court has no jurisdiction to reduce the rate 
of interest in a mortgage bond unless a case is 
made out under S 16 of the Contract Act. Indian 
law does not recognize the Bnglish principle of 
equity which gives relief to a debtor whenever a 
Court considers the rate of interest unduly high. 
Where the only facts found were that the mort¬ 
gagor was badly in need of money and the mort¬ 
gagee was the only person who could advance 
the sum, undue influence cannot be interred. 
The fact that the security is sufficient lor pay¬ 
ment of the loan is not a consideration at all; nor 
does the stipulation for comr'ound inteiest make 
it a penalty. {Das and Adami, JJ.) Chota 
Nagpur Banking Association, Ltd v. Bhag- 
WAT Bux Rai. 1 Fat. 263 : 1922 P. 491. 

- Interest—Decree awarding — Appeal 

Court-fee. , .. 

In an appeal where interest after institution 

ot suit is awarded the plaintiffs were bound to 
pay additional court-fee on the amount of inte¬ 
rest. {Jwala Prasadt A C. J% and Ross,/,) 
JAMUNA Rai x>, Ramtahall Raut. I Fat. 19 : 

3F.L.T. 790:1922 P.387 (2). 

_ Interest—Decree for a larger amount 

than claimed, as including interest pendente 
Ute-Co«r//dO to be paid on excess before execn- 

tton. ,, , 

If in a suit, the decree is passed for a larger 

amount than claimed, as including interest 
pendente tite, the decree could not be executed, 
until the c>uri-fee on the total amount decreed is 
paid. [Coultsand Ross. IJ.} Ram Bhujhwan 
Prasad v. Nattu Ram. 3. Pat. L. T. 146 : 

1922 P. 69. 

Joint Hindu Family. 

See Hindu Law (1) Alienation. 

(2) Joint Faisily. 

Keeping Alive. 

See T. P. Act, Ss. 75 and 101. 

Marshalling. 

See T. P, Act, S. 81. 

Merger. 

See (1) C. P. Code, O. 34. Rr. 3 (3| and 8 13). 
(2| T. P. Act, Ss 75 and 101. 

Uoveablei. 

also Contract Act, Ss. 172 and 181. ^ 
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MOfiXOAQE—Moveables. 


Moveables — Shares — Accretion. 

Per Madeody C. J. —Mortgage of shares whether 
new shares or an accretion to the old ciepends on 
whether accumulated profits are distributed as 
dividends or changed into capital. Where the new 
shares are given instead of dividends the mort¬ 
gagee of the old shares is entitled to the new 
shares. But where the amount to the credit of the 
reserve is transferred to ihe capital accounts and 
new shares to be transferred to the existing new 
shareholders the morigagor is entitled to the old 
shares. [Macleod, C. J. and Shah, J.) Hiralal 
V. Bai Mani. 23 Bom. I. R. 1279. 

■- Moveables—Contract Act, Ss .108 and 178. 

A parol mortgage of moveables is as vahd as a 
mortgage of the same by writing and has the 
immediate effect of passing property without 
actual possession and the object of Ss. 108 and 
178 of the Contract Act which are based on es¬ 
toppel rules is to protect the interests of bona fide 
purcliaser and pledgees so that a bona fide pur¬ 
chaser from one who is held out by the true 
owner as able to confer good title, is protected 
against objections by the true o^uqt. (Beaman, J.) 
Tehilram Girdhardas V. Longin D’mello. 

37 I. C. 231 : 18 Bom. L. R. 587. 


Moveables—Rights of mortgagee. 


‘There is no law preveiitiog a peison having 
a mortgage of moveable property ironi following 
th,.. property into the bands of purchasers with 
notice of the mortgage. {ChePis^ C. J. and Dun> 
das, /) The Oriental Hank op India, Ltd. v. 
Ghulam Fatima. 57 I. C. 117 : 1 tab. 422 : 

2 V. P. L. R. IL). 143. 

- Moveables. 


The plaintiff claimed a mortgage on moveable 
property of which he had not got possession by 
virtue of the mortgage Held, if tbe mortgagor 
chooses to dispose of the mortgaged property to 
a third party, the mortgagee cannot follow that 
property into the hands of that third person 
unless he can show that that party bad at the time 
he took the property, notice of the mortgage. 
(Maung Kin, J.) Maung Shwe Hnyin v. Lala. 
Ful Chand. 1 Bur. L. J. 136 : 1923 R. 60. 

Novat’on. 

See Contract Act, S. 62. 

Occupancy Holdings. 

See Occupancy Holding. 

Penalty. 

See (1) Contract Act, S. 74. 

(2) T. P. Act. S. 60. 

Personal Covenant, Liability, Remedy. 

See (1) C. P. Code, O. 34, R 6, 

(2) T. P. Act, Ss. 58, 68 and 69. 

Prior and Subsequent. 

See (1) C. P. Code, S. 11. 

, (2) C. P. Code, O. 34. 

(3j T. P. Act, Ss, 74 and 75. 

Priority. 

See T. P. Act, Ss. 75 and 501 

f 

Receiver. 

See (1) C. P. Code. S. 51 and O. 40. R. 1 . 

(2) Receiver. 


MORTGAGE—Redemption. 

Redemption. 

See also (1) C P. Code. O. 34, R. 1 . 

(2) T. P. Act, Ss. 60, 74, 75 and 91 


-—^-Redemption-Invalidity of document- 
bound tn a pre emption suit — Effect. 

In a suit brought to redeem, a judgment in a 

previous pre-emption suit wherein it was found 
the document was a sham a. d fictiiious one having 
relied on as conclusive to show its nature. Held 
the judgment is admissible but is not conclusive 

Desraj. 21 A L. J. 793 : L. R 6 A. tCiv ) 65 ; 

1924 AH. 294. 


Redemption—Integrity, when broken. 


If a mortgagee releases a portion of the mort¬ 
gaged propert\ by receiving the amoutit of money 
alleged to be due from such portion, he does not 
thereby break the integrity ot the moitgage, nor 
does it entit'e the moitgagor to a redemp'ion of 
a portion only of the property. {Bannerjee and 
Gokul Prasad. JJ.) Haji Ali Jan Khan v. Majid- 

45 A. 524 : 2< A. L J. 450 : 

L. R. 4 A. 244 :45 All. 624 : 

L. R 4 All. (Civ.) 244 c 1923 A. 499. 

—Redemption—Right to—Occupancy hold¬ 
ing—Lessee. 

The holders of a certain occupancy holding 
mortgaged their rights with possession before the 

passing of the Agra Ten. Act. After they had 

done so, they took a permanent lease of the hold¬ 
ing from the zemindar and transferred their rights 
under the lease to a certain person who oroceed- 
ed to redeem tbe mortgage. Held, he had a 
right to redeem the mortgage. {Mcars, CJ. and 
Stuart, y.i Mahabir Chaube v. Dip Narain 
Chaube. 20 A. L. J. 976 : 1923 A. 140 (2) 


- Redemption—Successive suits for re~ 

dempUon. 

A mortgagor has an unfettered right to sue for 
redemption unless that right has been extinguish¬ 
ed by act of the parties or by an order of a court 
{Ryves and Stuart, JJ.) Hari Ram »■. Indaraj. 

20 A. L. J. 631 : 44 A. 730 : 
L.R. S a. 897: 1922 A. 377. 


Redemption—Mortgagee's liability. 


On redemption taking place, the mortgagee, 
who took possession under tbe mortgage must 

n ® ‘2 mortgagor or bis assignees. 

(Tudball and Raftque, JJ.) Tameshwar v. 

Maharaj Singh, 63 I C 114 

- Redemption—Time of. 

Where a mortgage-deed provided for lederop- 

hon after a number of years and for payment of 
interest annually but in case of default empower¬ 
ed the mortgagee to sue for the entire mortgage 
money, held, that on equitable grounds the mort- 

even before the ex- 
piry of the number of years. (Ryves and Stuart, 
JJ.) Hiba Kuar V. Gambhir Singh. 

19 A. I. X 460 : 62 I. C. 985 : 

3 U.P.L.R. (All.) 72. 


— --Redemption—Mortgagor and mortgagee 
^Suit for redemption—Mortgagee if estopped 
from denying mortgagor's title. 
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In a suit for redemption where the mortgagee 
pleaded that he was the real owner of the pro¬ 
perty, and that the mortgage was a fictitious tran¬ 
saction, deft, was not estopped from denying the 
genuineness of the transaction and the court was 
entitled to go into the evidence as to the real 
nature of the transaclioa {Richard, J. and 

Bantrjec, J.) Fatelal v. Chela. 221. C. 656. 

__— Redtmt>tion^Suil for—Part of f>roperty 

lost owing, to negligence of mortgagee—Liability 
of detenninal tn a suit. 

The liability of the mortgagee for the loss of 
the property owing to his negligence should be 
determined in a redemption su«t The mortgagee 
is liable to restore the property or its yalne as he 
could not giye back possession thereof {Macleod, 
C J. and Shah, J.) ANANDarao v. Bhikaji. 

64 I. C 485 : 23 Bom. L. B. 979, 

- Redemption—Proof of mortgage, 

Plh sues as owner in an ejectment suit. In 
a redemption su't he sues as an owner of an in 
terest in it. No question ot title is invob'ed in a 
redemption suit. The suit fails independent of 
title being proyed if mortgage is not proved. 
{Chand'^varkur and Hayward, JJ.) MAHOMFD 
Ibrahim V. Sheikh Ha.mja. 35 Bom. 607: 

12 I.C. 387 : 13 Bom. L. B. 895. 

- ‘Redemption— Prior mortgage—Putsne 

mortgages, 

A moitgagor can redeem each of the mortga 
gees in turn, and cannot redeem the first mortga¬ 
gee alone in a ^uit brought by him and omit all 
the intermediaie mortgagees. \Beamany J ) Hope 
Mills, Ltd v. Sir Kovasji J Readymoney. 

lu I. C. 748 :18 Bom. L. B. 162. 

_ Redemption^Partial rdemplion when 

allowed—Sale under decree—Effect on right to 

redeem. 

A mortgage contract is indivisible and it is the 
right equally of the mortgagor and mortgagee to 
keep it indivisible. The general rule is that a 
mortgagee cannot be required at the instance of 
a purchaser of part of the premises to apportion 
his mortgage debt am ng the several pans into 
which the property has been divided and to look 
to each only for its propoitionate share, unless 
circumstances have happened the effect of which, 
in fact or in law, is to create a severance of the 
security. In exceptional c:ises it will be allowed 
as where it Is necessary for the benefit of one who 
has taken a part of the property under necessity 
and ior the protection of his own interest, or 
where the morigagee himaali has been the owner 
of a part of the equity of redemption or where by 
his own conduct there has been a break up of the 
entire security. Tbe lest to be applied in each 
case is, whether there has baen a severance of the 
security at the instance or with the consent of the 
mortgagee, and an appoitionment will not be 
forced on him unless special equitable considera¬ 
tions are proved. So long as the sale under a 
mortgage decree stands, the right to redeem 
vanishes. 47 I A. 91 Foil, {Mookerjee and 
Buckland, JJ.) DiNANATH MAHISH V, NaBAKUMAR 

Hajra. 70 I. C. 642 : 36 C. L. J. 882. 


UOBTOAOB—Bedemptioo. 

-Redemption—Property sold—Right of 
purchaser. 

An occupancy holding was sold under a money 
decree, subject to prior mortgape. The mortgagee 
-ued on his mortgage but did not join the pur¬ 
chaser as deft. Under a decree which was pas¬ 
sed in the suit, the mortgagee purchased the 
holding; the first purchaser then sued for posses¬ 
sion. Held, that he must first redeem t^e mort¬ 
gage in order to obtain possession tHookrrjee 
A.C.f. and Fletcher, J.) Kalu ?harif v. 
Abhoy Charan. 62 1. C. 446 : 25 C.W.N. 253. 

- Redemption suit for — What plaintiff 

must prove. 

The plaintiff suing to redeem must rrovea sub¬ 
sisting mortgage. Where the oi ly evidence of the 
mortgage was that contained in a certified copy 
of ihe origir'al moTtgaee deed, nnd an entry in 
the Khasra Abadi that certain A w^s then in ros- 
session as mortgagee. Held, the evidei ce is not 
sufficient, w hen no connection is esUbl'-^hed be¬ 
tween A and Ihe present defendant. {Campbell, 
J.) Kalla Ram v. Feroz Din. 

1923 Lah. 665. 

- Redemption — Onus of proof that the 

mortgage stilt subsists. 

Plairtiffs alleged that certain trees bad been 
mortgaged by thcr ances'.or to the predecessors 
in t be of the defer danis. 

Held, the onus of proving that the mortgage 
subsisis at the date of suit, lies on plaintiffs, in 
the fir'“t ios’ance. If the defendants admit pre¬ 
vious morteave but allege subsequent sale, the 
onus is shift d on to them t > prove ownership by 
sale. When thev produce and piove revenue 
records in their favour the O'ms is re-shifted to 
the plaintiffs, who must prove their case. {Broad 
ioay, J.) JOTi Prasad v. Rahmat An. 

1923 Lah 243. 

■' ^Redemption—Mortgagee failing to keep 
account of the income—Agreement in mortgage 
deed. 

Where mortgagee failed to keep regular 
account of the income ol the mortgaged property 
according to ihe agreement in the mortgage 
deed. Held, tbe interest ou the mortgage money 
and the income of ihe garden thould balance 
each other. 95 P.L.R. 1908. Ref, {Shadi Lol,C. 
J. and Harrison, J.) Shamdhu Nath v. Nihal 
Chand. 1922 Lah. »18. 

- Redemption—Usufructuary mortgage-- 

Further charge created by subsequent simple 
mortgage—Redemption, 

Plff. sued to redeem an usufructuary moTtgage. 
Subsequent to this mortgage a further charge was 
created on the same land under a simple mort¬ 
gage-deed. In this second mortgage deed it was 
>tipulated that the mo ey due thereunder would 
be paid at the lime of the redemption of the first 
mortgage. Held, that the plaintiff was not entitl¬ 
ed to redeem the first mortgage without paying 
the money due on the second mortgage deed. 
37 A. 634. dist. {B>oadway and VVtlberforce, 
JJ.) Nathwa It. KANHIVA. 

66 I. C. 642 : 3 Lah. I. 432. 
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— Redemption-Decree ~ Appeal maybe 

heard though redemption money is not paid. 

An apoeai from a redemption decree may be 
heard tbuagh the redemption monev has not been 
depo^i'ed as ordered by the Lower Cou-t. 161 H. 
R. 1890 Appr. 23 A. 88 ; 31 A H28 : 23 M 52l 
Dist. {Shadt Lai and Le Rossignal, JJ.) Thakur 
Das t». RADHAKrSHAN. 37 I. C. 125: 

99 P. B. 1916 

- Redemption—Right to —Admission of in 

mutation proceedings—If sufficient Proof. 

An admission by a mortgagee of the right of 

redemption of his mo tgage before a cnmpetent 

Revenue Officer in mutation proceedings is good 
proof of the right where it is also supported by 
other evidence. [Johnstone and ^hah Din JJ) 
Divan Chand v. Khusal Stngh 

11 I. C. 410 : 94 P. W. B. 1911. 

- Redemption—Irredeemable mortgage — 

‘Onus of proof—Neerozhina Qtti Kanom. 

The onus of proving that a mor gage is irre¬ 
deemable lies 0.1 the party setting up the plea.The 
•tenure "Neerozhikka Ot'i”kanom is irredeemable. 
(Krishnan and Ramesam, JJ.) Ryru Nambiaw 
V, KaNARa KURUP. *1923) M.W.N, 76 

16 L. W. 930 :42 M. L. J. 350 

1922 Mid. 185 

-- Redemption — Receiver—Trust property. 

Where the receiver of trust property sued the 
mortgagee for possession alleging that the 
morigage by trustee was collusive, and it was 
stated 111 the plaint that the plff. was willing 
4o pay the mortgagee such sum as the Court may 
find just and proper. Held, that the plff.’s williog- 
ness to pay does rot convert the suit into a suit 
for redemption. [%adasiva Atyar and Spencer, 
JJ.) Ammahi Ammal V. Krishnan Nair. 

62 I. C. 716. 


MOBTOAOE—Hedemption. 

fixed (or redemptinn was 50 years it was held 
that It was hxed in the interests of the mortgagee 
also. 16 C P L.R. 59 Ref. [Kotval, A, J. C.t Tuka- 
Ram V. Mangaya. 1923 49 ^ 


;- ~ Suit based on terms of 

decree of Sett'eme, t Conn- If a. s- Limitation 
A suit (or redempiioii of a m...tgage based on 
he ttrms of a declaraioiy decree ibtained in the 
KcKular Settlement Court in Oudh is niatntaioable 
and IS governed by the 60 years’ rule.f limita¬ 
tion. {li'aeir Hasan, A. J. C.i Baldeo v. Sber 

Bahadur Singh. 9 0. ft A. L. K. 761: 

1924 0 leo! 


Redemption—Suil for— Court fees. 


If a suit for torecltsure or redemption is dis- 
mi>sed then for the pur, oses of the inemo- 
randum oi appt al, the court lee should be calculat¬ 
ed in accordance wi h the provisions oi Court 
Fees Act, S. 7 (IXj and Sch. I, Art, 1 [Daniels 
and Lyle A J. C^s.) Sanghat Baksh Singh i 
Rawat Dijdeo Baksh Singh o c. 3o ; 

1922 0 82 ! 


Redemption—Oral agreement. 


Where subsequent to a mortgage, the mort- 
(gagee under an agreement between the parties 
agrees to give up some lands and retain others as 
<ull owner, his title to the lands ripens inio full 
ownership by prescription and the mortgagor 
cannot redeem them after 12 vea^s. [AyHng and 
Odgers, JJ) Kandasami Piixai v Chinnappa. 

44 Mad. 253 : 11921) M W. N. 1; 

29 M. L. I. 167 : 13 L. W, 423 : 

62 1. C. 603 : 40 M I. J. 105 

—Redemption — Clog — Relief when claim- 

Relief against an agreement forming a 
clog on the equity of rede option can only be 
■obtained if such agreement is impeached within 
reasonable lime. It is an equiiable relief which 
should not be granted as a matter of course. 
\BatUn J. C.) Bhicka v. Shaikh Am»r. 

19 M. L. B. 1 : 1923 Nag. 60. 


——R/demplton-Mortgages before T, P. 

Art. l\i~Three yeats to run from demand and 
refusal of redemption. 

A mortgage pnrp Tied to be usufructuary mort¬ 
gage under which possession of the Imd was 
made over to ihe respondent in lieu of interest 
and It was proved that respondent should 
^ lease ihc land to the mortgages ai an annua! 

|re. talot 600 baskets of padd*. R-garded as a 

suit fur spec he perforn a. ce to lU covenant in 
the mortgage de-d to allow redemption within 
two vca»- 5 , the peri.jd of li nitatron would be tnree 

years irom the date on sv hich redemption was 

reiused. (Lenta gne. J.) Ma Hin Tha and 

OTHERS V, Ma FHET SU AND ANOTHER 

1 Bur, L. J. 119 : 1923 E. 232 


- Redemption—Defenda^t in hossesainn 

setting up sale—burden of proof. 

Possession is a go d pro f of complete title. 
Therefore, in a suit for redemption of property 

in the possession of the dcU who s^ts up a sale 

the plff. must prove that the transactioT. was a 

mortg gc and not a sale. 5 L B K. 40 Dist 27 

B. 271 ; l A. 194 re. y., ma Le Gv. . 

Maung Pan Maung. 33 j C 182 


able. 


- 'Redemption—Right of—Term fixed in 

•deed—Benefit to mortgagee, 

A mortgagor or puisne mortgagee may redeem 
at any time unless it appears from the nature of 
the mortgage or from other circumstances that 
the term was created in favour of the m irtgage? 
well as of the mortgagor. Where the term 


—- Redemption - Condition in mortgage 

that mortgagee was to b. absolute owner ,n de¬ 
fault of pu,ment~T. P. Act. nut applicable 
In a case where T. P. Act does not applu the 
mortvla 4 or cannot redeem afler the moitgacee 
has taken poss, ssion of the p.opertyas owner 
according to a clause in tne deed that lie is to be¬ 
come absol-te owner on taiinre of payment o£ 
the mortgage money within a certain date Tne 
principle applies both to simple and usutructu- 
niy m.^gaues. U-'oe, C. J. and Ormond J) 
Abdul Hamilv. Dupkia Bibi ' 

36. I C 969 : 10 Bur. L. T 218. 


-- Redemption by ihe mortgagor. 

If a mortgasee gives an advance to a person 
other than ihe mortgagor without the la'ter»s 
coasent, the mortgagor is aeveitheless entitled 
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to redeem the mortgaged property for the sum 
for which he mortgaged it and the mortgagee 
then retains a charge on the interet«t of the 
person to whom he made the subsequent 
advance Me Coll. A. /. C.) Mga Shavf Pa v, 
MlYON. 14 I. C. 815 : 6 Bur. L. T. 49. 

- Redemption — Decree — Appeal—Date for 

redemption. 

An appellate conrt when making its own 
decree can fix a fresh date for redemption with 
reference to the date of its own decree. [Pratts 
J. C. and Crouch, A. J. C.) BikHomaL v, 
Raialmal 19. I. C. 393 : 6 8 L. B. 140. 

Bights of mortgagee. 

--- Rights of mortgagee — Equitable —Orig* 

nal satisfied — Indemnity. 

An equitable mortgage was created by a mort¬ 
gagee by the dep'^sit of mortgage deeds wiih 
another firm, Subsfquently a settlement was 
arrived at between the mortgagor and the mor 
gagee whereby the latter contracted to indemnify 
the former against losses, etc., in respec t of 
any matter relating to ihe mortgage-deed. The 
firm obtained a decree on the equitable mortgage 
against the original mortgagor but failed to 
execute it within time. The original mortgagor 
satisfied it although it was lime*barred and 
relying on the indemnity bond sued his own 
mortgagee for recovery of the amount. The deten- 
dant pleaded that the payment was voluntary 
and theiefoie not binding on him. 

Held, that though the decrees had become un¬ 
enforceable the mortgrgee had bv his own ac n 
depositing the deeds as a security with the firm 
blistered, encumbered and lessened in value 
their equity of redemption in the property rrorl- 
gaged by these deeds and under the wide and 
far reaching turns of the indemnity the mort¬ 
gagors were entitled to recover from his repre- 
sentaives what it had cost them to remedy the 
damage he had done to their property by paying 
off the encumbrance upon it which he had by 
his own acts created. {Lord Alkinsott) Sachin- 
DRA Nath Roy v. Mbmraj Bahadur Singh. 

4 U. P. L. B. (P. C) 67 : 30 M, L. T. 96 : 

24 Bom. L. B. 659 : 1993 BI. W. N 338 : 

26 C W. N. 858 : 48 I A. 385 : 
49 I C. 208 : 1922 (P.C.) 187. 

- Rights of mortgagee—Purchaser not per¬ 
sonally liable. 

A purchaser of equity of redemption who re¬ 
tains a portion of Ihe purchase money for paying 
off Ihe mortgage docs not thereby become per¬ 
sonally liable to the mortgagee to discharge the 
mortgage debt. {Lord Atkinson.) NankU Prasad 
Singh v. Kamta Prasad Singh. 

26 C-W.N. 771: 8 P. I. T. 637 : 

1923 P.C. 64 (1). 

- Rights of mortgagee — Substituted 

Seouriiy—Doctrine of—when applicable. 

The doctrine of substituted security only ap¬ 
plies where a possession of a particular property 
has been awarded to one party in lieu of an un¬ 
divided share in the whole property which was 
the svbject of partition. It does not apply when 


MOETGAGE—Eights of mortgagee. 

the entire property mortgaged belonged to the 
mf^rlgagors. and a person with no title has sub¬ 
sequently obtained possession ol a porfirn of it 
behind the back of the mort gagees. {Ryves and 
Daniels, JJ.) Mr. Aft>d r. Mahomed 

AyUB. 45 A. 663: I. B. 4 A. S37: 21 A L.J. 607 r 

1924 A. 65. 

__ Rights ' mortgagee—Prior and sub- 

sequent—Rights of purchasers in execution of 
decrees on prior and suhsegueuf mortgages. 

The question in the case was whether the 
plainiiff lespondcnt who was the purchaser of 
the property in dispute, under a prior mortgage 
decree, to which the defendants appellants were 
no parties, had a right to eject the defendants, 
the purchasers in execution of a decree, based 
on a puisne mortgage, to which the prior mort¬ 
gagees were no parties. It appeared tha* in the 
year 1910 the second mortgagees tbtained a 
decree on foot of their mortgage for sale of th& 

oper tv and purch ased the property on 20 ih of 
April 1912, in execution of such decree. To this 
suit the prior mortgagee was not made a party^ 
In the year 1916 the prior mortgagee got a 
decree for sale on foot of her mortgage, but to 
this suit, neither Ihe puisne mortgagee, nor the 
purchaser in exeention of his decree, were made 
parlies. The prior morigagee got a decree and 
put the property to sale and, in execution there¬ 
of purchased it herself. She obtained posses¬ 
sion over three-fourths of the property and did 
not get possession over one fourth, which was 
in the possession of defendants. 

She brought the present suit for the recovery 
of possession of the remaining one-fourth also, 
and* it* the alternative, lor a conditional decree 
tliat the defendant should redeem her mortgage, 
and in case of his failure to do so, she s hould be 
pul in possession of the property in dispute. 
Held, ihal the plaintiff had no riglit to possession 
of ihe property under the mortgage on which 
she based her title. It was a simple mortpage 
and not a posse.esory mortgage The suit waa 
misconceived and should be dismissed. 
and Gokul Prasad, JJ.) Ram N ARAIN v. SoMi. 

45 A: 189 : 1923 A. 449 (1). 

___ Rights 0 / mortgagee—Suit on — Non¬ 
joinder. 

Prior and subsequent mortgages mu«t be im¬ 
pleaded in Older to sue successfu ly. Decree 
obtai'-ed by one irortgagec without impleading 
I the other cannot be allowed. prosad, J. 

Benarsi Goldsmith v. Bhulla. 1928 A. 423. 

- Rights of mortgagee—Puisne mortgagee 

not impleaded in suit on prior mortgage—Effect. 

Wheie in a suit by a prior moitgagee Ihe sub¬ 
sequent mortgagee is not impleaded, the decree 
therein is not binding on bim and bis right to 
redeem still subsists, provided he conges within 
the period of limitation fixed bv article 1^8 of, 
the Lim. Act, [Ryves and Gokul Prasad, JJ-\ 
PR YA Lal V Bohra Champa Ram. *■ 

46 A. 268; 1923 All. 271(8) 

- Rights of morigagee—Prior and puisne 

mortgagees—Rights of— Foreclosure suit—Suit 
for redemption. 
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A suit brought by a puisne usufructuary mort- 

fafp®' by conditional 

sale, who in his turn is ready to redeem this 

puisne mortgagee and who has acquired the 
equity of redemption by obtaining a foreclosure 
decree in a suit to which the puisne mortgagee 
was not made a party, is equivalent in fact to a 
cross sutt. In such case each of the two mort¬ 
gagees IS entitled to redeem the other but having 

mgard to justice of the case, convenience and 
balance of equities JO favour of the two mort¬ 
gagees the prior mortgagee should be allowed to 
e^deero the puisne mortgagee and the latter 
should not be allowed to redeem the former who 

redemption is 

en.illcd to redeem the latter at any time. {Kyves 
and Gokul Prasad, //.) Frasanna SinGH v. Pan- 

20 A. L. J. 41 : 44 A. 462 : 
67 I. C. 533 : 4U. P. L. E. (A.) 145. 


perty after decree for sale~~Effeci. ^ 

Where the mortgagor sells bis interest in the 
mortgaged property after a final decree for sale is 

of the decree- 

^tuart^ //.) Ram Charan Das v. Kanhai Lal. 

63 I. c. 144. 

'—Rights of mortgagee ^ Discretion of 
court in suit on. ^ 

In a mortgage suit-the court ought to have the 

i^uJlest power to direct what is right and equitable 

having regard to the circumstances cf the case 

and the interest of all the parties to the suit in the 

property. {Richards, C. 7. and Banerji, J.) 

Manohar Lal v. Ram Balre. 9 A L. j. 323 : 

14 I. C. 674 (2/ : 84 A. 323. 
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1ru7fVcf:^‘‘ - 

^ of mortgaeee—Decrff _ 

iJlZ, 

Where in a suit on a mortgage the derr^A tv. 
Appellate Court simply di^fiisse! the apVea! 
eavmg the decree of the first court untouched 

de^c/4”oVtrfi^r-“r 

W. N. 679 (1907), foil.; 3° Bom 17T(19141 dU 

ed from. {Neitbculd and ^'ssent- 

Kumah Apak r,. SM^RroH^S-D^/sl. 

1922 C. 329. 


-- Rights of morfgagee—Mortgage decree 

Execution of—Sale of house—Not invalid. 

A house belonging to an agriculturist may be 
sold in execution of a mortgage decree, and such 
sale IS not invalid. [Knox and Karamat Husain, 
77.) Janki Das v. Sandal. 9 I. c. 825 | 1 ). 


grid “ 

not made parties lo thP 'ru^ ‘^u'lgagor are 

szv£‘. s 

Harchandra Roy 2 ; Mohamed Hasin. *' 

66 I. C. 312 : 25 C. W. N. 594* 


---— Rights of mortgagee in possession—Suit 

to enforce mortgage barred by limitation—Effect 
of. 

Once the mortgagee gets into possession of the 
property mortgaged to him then the property is 
security for his debt and he is entitled to remain 
in possession, though as a matter of fact if he 
■ - recover the mortgage money by 

suit he might find himself barred by statute of 

limitatijn. \Maclcod, C. J, and Crump, S.) Ran 

GAPPA V. VlTHU. 47 Bom. 652 : 

26 Bom. L. E. 278 : 1923 Bom. J99. 


7 - Rights of mortgagee-Renewal of-I 

An occupancy tenant executed a morteaep 
ItTo tt° plff^ conveyed 

horaud for%’’e7;”ansTer to him“onhe occ'"’'””' 

mortgaged to ihe^defr 
previous to tbe latter>s taking settleJplf t 

the landlord. Held . hat he wa^fnot enul^^^^^^ 
decree for redemption as the ^ ? 

take the settlement from the landing/ 

advantage of his position as mortgagee ^ 

A.C.J.,and PUtchTr i\ 

Abbas Ali Sarkar v. Salimuddjn Sarkar. ’ 

62 I. C. 692. 


the same property. 

Neither the C. P. Code nor T T> am a u *t. 
holder of two independent mortgages over" the 
same property from obtaining a decree for Vale 

Rights of mortgagee—Decree-Exeou- I he is not restrained by anTcovenanUn ' 

'>eeds.^”<rth°a7h” "canoo ' etrthe 

decree i'ubTec?t:?h''e nor sell it under therecond 
oecree suDject to the first. {Asuiosh Hukerii A 

»« vF"- 

on T /t 283 ■ 

60 I. C. 809 : 25 C. W. N. 129 


tion— Limitation. 

The period of limitation for executing a mort¬ 
gage decree runs from the date ot the final 
decree. 

A fresh decree is not necessary before the 
decree holder can enforce his decree against 
properties other than those mentioned in the 
decree. [Walmsley and B. B. Ghose. 77.) Hayat- 
VNNESSA ChOWDHURANI V. AcHIA KHATDN. 

60 Cal 743 : 1924 Cal. 131. 


C. DVOL. IV 26 


decree. ^^orlgagee - Execution of 

sal^of "five wa4’Obtained for the 

sale of five properties three of which belonged to 
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one of the mortgagors, but it was afterwards 
declared that these latter could not be subjected 
to the decree and the decree-holder applied in 
execution for the sale of the ren^aining two pro¬ 
perties but was objected to by the judgment-deb¬ 
tor on the ground that these two properties could 
be held liable only for a proportionate amount 
and not the whole. He^d that no such objection 
can be raised. {Teunon and Beachcroft, //.) 
Hakendra Lal Sanjal V. Pabna Model Com¬ 
pany. Ltd. ^ 


_ Rights of mortgagee—No i>rivity of con¬ 
tract between mortgagee and vendee about a sale r 
by mortgagor—‘Vendee s liability. p 

Harnam Singh mortgaged on a date unknown \ 
a house to Hira Singh for Rs. 700. On 12th q 
March, 1917, Harnam Singh sold the same house \ 
to Ghulam Jilani for Rs. 1.700 and Rs. 700 were j 
retained by Ghulam Jilani for payment to the mort¬ 
gagee Hira Singh. On 24th November, 1919. Ghu- 
fam Jilali sold the bouse to Mt. Chet Kaur for Rs. 
2.700 although she never got possession. The sale- , 
deed recited that Hira Singh had a charge on the 
house and that Rs. 1,000 were left in deposit with , 
the vendee for payment to Hira Sirigh or his 
legal representative. Harnam Singh s name is 
not mentioned. On 13th April. 1918, Hira Singh 
sued Harnam Singh on a bond and got a decree 
on 7th May 1918, for Rs. 115 and costs. Before 
suing out execution of this decree Hira Sing^i 
according to his own statement in the present 
suit realised from Harnam Singh the mortgage 
charge of Rs. 700 on the house abovomentioncd 
by bringing to sale another house. In his appli^ 
cation for execution oi his decree for Rs. 115 
against Harnam Singh, Hira Singh stated that a 
sum of Rs. 700 belonging to Harnam Singh was 
in the hands of Mt. chet Kaur and he asked for 
this to be attiched. It was attached accordingly 
and was brought to auction sale. At the sale an 
objection was notified by Mt. Chet Kaur that she 
held DO sum of Rs. 700 belonging to Harnam 
Singh. The money attached was purchased by 
Gurumukh Singh for Rs. 230, Gurumukh Singh 
then instituted the suit from which the present 
second appeal had arisen against Mt Chet Kaur 
for recovery of Rs. 700. Hira Singh and Harnam 
Singh were joined as defendants. The cause of 
auction was his auction purchase. 

Chet Kaur>s answer to the suit, that she 

possessed no money recoverable from her by 
Harnam Singh, mortgagor is effective, There is 
no privity ol contract between the mortgagee and 
vendee. Where the mortgagor sells the property 
and retains money in the hands of the vendee lo 
nay off mortgagee the vendee is not personally 
liable. {Campbell, J.) Chet Kaur v. Gurumukh 
Singh. L. 459. 

_ Rights of mortgagee—Prior or puisne 

mortgagee's suit for possession by puisne ^mort¬ 
gagee—Limitation for—Effect of possession by 

third person. ... 

A puisne mortgagee need not file a suit tor 

possession within twelve years from the dale of 
the mortgage, when the property is not in the 
possession of the mortgagor, but is in the posses- 
-ion of a third party or a prior mortgagee. 


MOETGAGE—Bights of mortgagee. 

_ Rights of mortgagee-possession—Decree 

form of. -c tuo 

In a suit by a mortgagee for possession, it tne. 

right to possession is established a decree may 

be passed for possession and the amount ^ 

may be left to be decided on redemption. {John- 

sllLa„d Raltigan. jr.) KuMAN v. SULTANi 

Mal 82 P. W. B 1912 : 148 P. L. B. 1912 . 

“ ■ 13 I. C. 559 : 66 P. B. 1912. 

_ Rights of mortgagee—Suit against alie¬ 
nor's reversioners — Pro'ff of necessity. 

The mortgagee in a suit agamst the alienor s 
reversioners, cannot obtain possession unless he 
proves that the transaciion was for necessity but 
where the consideration of the mortgage partial y 
consists of an old mor’gage which is for necessity 
he can relv upon the lormer mortgage. [Lhevis, 

J.) Miranbakhsh V. Gouderam. 

13 1. C. 556 : 89 P. W. B. 1912. 


_ .Rights of mortgagee—Right to proceed 

againct properties—Dufy of Court. 

Though it is true lo say that a mortgagee can 
execute his decree against the mortgaged pro¬ 
perties in any order he likes, the Court can fitve 
directions as to the order in which they are to be 
sn\d. [Spencer and Odgers JJ.) Narayanaswami 
CHETTY V. VELLAYA PlLLAl. 

33 M. L. T. 181 (H.c.) : (1923) M. W. N. 831 : 

45 M, L. J. 722 : 1924 Mad. 366. 

_ Rights of mortgagee—Sale subject to 

Prior usufructuary mortgage. 

If a mortgagee is entitled to get a 

sale of certain items of propenv be is entitled to 
have them sold subject to his prior usufruciuiry 
mortgages. \S(i(i(isiv(i Aiyar (ittd JJ^i J 

GNA SANYA SlAH V. MYCHERLAPEDA ATCHARNNA. 

15 L. W. 289; 70 1. C. 769 : 32 M. L. J 339. 

-- —Rights of mortgagee—Subrogation. 

Partial discharge of the prior mortgage by the 
puisne mortgagee does not entitle him to sub¬ 
rogation. (spencer and Odgers, JJ.) BrahmandAM 

V. Venkata Laksh.mi Naravana Rao. 

18 L. W. 216 : 

31 M. L. T. 170 : 43 M. L. J. 284 : 1922 Mad. 441. 

_ Rights of mortgagee—Mortgage during 

attachment. 

A person who obtains a mortgage on a proper¬ 
ty, during its attachment under a decree can add 
the amount paid by him to avert the sale in exe¬ 
cution to his principal money and recover it along 
with. and Rantesam, JJ.) Venkata 

Narasimha Rajuoaru V. KUPPU Chetty 

63 I, C 24 : (1921) M. "W. K. 479 : 

40 M. L. J. 624. 

-- Rights of mortgagee—Misdescription in 

■ mortgage—Damages cannot be clatmed against 

I transferee of property. 

A claim for damages suffered by reason of 

• misdescription of the property offered as secun- 

[ ty cannot be recovered against the purchaser M 
‘ the equity of redemption. (Wallis, C. 7* ana 
. Seshagiri Aiyar, J.) PaNagaNTI Ramarayanim 
Garu V. Maharajah of Venkataoiri. 
i 44 Mad. SOI: 18 L. W. 686 : S8 M. L. T. 884 : 

61 L C. 618 : 40 M. L. J. 836. 
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7- of mortgagee—Fiill considera¬ 

tion not proved as paid. 

Where only a part of the consideration is 
found to be advanced, the mortgage should be set 
asidetn /o/o and the mortgagee stands as unsecu- 
creditor for the amount advanced, (/. Wallis, 
C. J. and Krishnans J.) Official Assignee of 
Madras Sambanda Mudaliar* 

43 Mad. 739 . 39 M. L. J. 345 : 60 I. C. 205 : 

28 M. L. T. 258. 


--- Rights of morigagee—Snbrogation by 

vendee—Partial payment of mortgaged money. 

I ® mortgaged property cannot 

claim the right to subrogate as against a pusine 
incumbrancer when he has paid only a portion of 
the mortgage debt, {Sadasiva Aiyar and Napier 
JJ.) Besinath Karumani V. Devidoss. 

29 I. C. 511. 

- of mortgagee—Right to posses- 

ston—Omtsswn to implead all the persons in 
possession. 

When a mortgagee used for recovery of the 
whole of the mortgaged property but by an over¬ 
sight omitted to implead certain persons who bad 
acquired a share in the property subsequent to 
u® ^^"^^Sage in suit so much only of the claim 
should be decreed as was proportionate to the 
interest of the persons who were before the 
<:ourt, (Batten, J.C.) Hirasa v. Onkar. 

1923 Nag. 234. 


- Rights of mortgagee—Failure to implead 

puisne mortgagee—Bffect 

Failure to implead pu;>iue mortgagee does not 
invalidate the sale. [Hallifax, A. J. C.) Laxmi 
Chand V- Narayan. 6 N L.J. 237 : 

1923 N. 225.’ 


Rights of mortgagee—Puisne mortgagee 
disclaiming interest—Effect—Subsequent—Buit. 

A subsequent incumbrancer who has been im¬ 
pleaded in a suit on a prior mortgage and who 
disclaims all interest in the mortgage properties 
is disentitled from claiming redemption of the 
prior mortgage in a suit on bis own moitgage, 
[Dalai and Simpson, A. J. Cs.) Du berv.IIam 
Sahai. 10 0. L. J. 305 : 1924 Oudh 66 . 

- '•••Rights of Uiortgagee—Lease by morlga' 

gor Its pendens. 

A mortgagor is not entitled after making the 
mortgage to grant leases which may have the 
effect of materially diminishing the value of the 
security or the remedies of the mortgagee under 
the mortgage. Where a suit has been filed to 
enforce the mortgage the rights of the lessee are 
subject to the result of that suit and no effect can 
be given to them over the rights which another 
person may acquire in enforcement of the mort¬ 
gage, 15 O. C. 239, Ref. (Kanhaiya Lai, J. C.) 
Mussammat Bibi Saidunnissa V. Faiyaz Hassan 

4 TJ. P. L. B. (0. C.) 76 : 9 0. L. J, 319. 

1823 0. 1. 


Mortgage—R ights of mortgagee. 

terms of his mortgage independently of the posi- 
tion which would have been created bad such 

possession been delivered. If the mortPase was 

^ Simple mortgage liable to be conver¬ 
ted into a usufructuary mortgage at the expiry of 

“’P mortgagee can fall back on^the 
Simple mortgage and enforce it in case the murf- 

"oUulfil the obligation,he had unde!- 

taken In such circumstances, if the mort'^aeor 

fails to deliver possession the mortgage should 

"" character of a fimple mort 
gage and the mortgagee would be entitled to 

claim interest and also a decree for sale (Kati- 

haiya Lai, J. C.) Dal Chand v. Sita Ram. 

65 1. C. 449 : 8 0. L. J. 643. 

7171 of mortgagee—Lease to the mort- 

fhfZ be included in 

tne mortgage money. 

Where a mortgagee gives possession of the pro- 

mortgagor in considera- 
tion of a payment of rent by the latter, he can 
recover such rent as ordinary arrears of rent and 
be need not include such sums in the mortgage 
money, when suing on the mortgage deed. 
[Smart, J.C.) Mahadei v. Bhikhax. 17 l c. 424 • 

16 0. C. 291.' 

—■—Rights of mortgagee—To take possession 
mortgage"'^ -Una//ec/ed by subsequent 

The mere fact (hat the defendant held a prior 

sirnple morteage of the same property would not 
entitle him to resist the plaintiffs suit for posses¬ 
sion, the mere execution of a subsequent usufru- 

would not take away from the 
plaintiff uis light to take possession which bad 
already accrued to him prior to the execution of 

mortgage to the defendant. 
[Piggott. J. C.) Rangu Singh v. Ganesh Ram 

14 I. C. 735. 


———Rights of mortgagee—Prior and subse- 
qtien.— Failure to implead latter — Effect- 
Release of some properties. 

A puisne rnortgagee who has not been implead- 

suit for sale by a prior mortgagee has 

hv Li'/ V latter cannot 

h ? K i part throw the 

whole burden on the rest to the detriment of the 

former. (D^ts and Kulwant Sahat. JJ.) Sarjug 

Prasad Missir v. Harischandra CHArDHURi. 

1924 P. 530. 


—- Rights of mortgagee—Simple mortgage 

—Provision for ^livery of possession — Interest. 

Where a mortgagor undertakes to deliver pos 
session after a certain period but does not do so, 
<be mortgagee is entitled to enforce the initial 


——Rights of mortgagee—Mortgagee beao- 

minga part owner — Sal* of entire property bad 

Where a mortgagee has become a part owner 
of the mortgaged property which is ordered to be 

sold under the mortgage decree then in the ab¬ 
sence of any direction in the decree to the con¬ 
trary and of any equities created against himself 
he IS entitled to sell the mortgaged properties in 
whatever order be chooses; The purchase of the 
equity of redemptiom m a portion of the property 
splits up the mortgage and the mortgagee be- 
comes entitled to recover only a proportionate 
share of the mortgage money by the sale of the 

remaining portion. He is not entitled to sell the 
remaining portion for the entire debt but the 
Court cannot compel him to sell the portion in. 
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MORTOAGi:—Rights of mortgagee. 

which he has got equity of redemption, {Mullick, 
and Macfherson. JJ.) Aulad Alt v. Abdul 
Hamid. 2 Pat. 716 : 1923 P, 490. 

-- Rights of mortgagee—Suit on prior mort¬ 
gage -d'ithout impleading puisne mortgagee — 
Effect. 

In a mortgage suit the puisne mortgage is 
a proper but not a necessary party. If a decree is 
passed in a mortgage suit wituout the puisne 
mortgagee being made a party the decree cannot 
affect fhe interest of the puisne mortgagee. 
[Miller. C. J. and Mullick. J.) Sital Prasad Ray 
V. Asho Singh. 1922 Pat. 326 : 

1922 P. 651. 

- Rights of mortgagee—Title—Denial by 

mortgagor. 

A mortgagor is estopped from denying in answer 
to a suit on the mortgage, the interest which he 
represented in the mortgage deed as his own pro¬ 
prietary right. {Dowson MiUer. C. J. and Pros- 
ter. J.) Brij Ratan Das v. Raghunandan Gir. 

7 P. L. E. 225: 4 P. L. T. 467: 

1923 Pat. 49 ; 1923 P. 203. 

- Rights of mortgagee to sell hypotheca — 

Rights of purchaser. 

The balance of authorities is clearly in favour 
of the view that a mortgagee decree holder has 
ihe conduct of the sale and is entitled to execute 
the decree against any of the m-irtgaged proper¬ 
ties he pleases and if any question oi equity ari¬ 
ses between the decree-holder and the persons to 
whom the equity of redemption in the mortgaged 
properties in or in any of them may have subse¬ 
quently become vested that equity can only be en¬ 
forced by an independent suit for contribution 
and not in proceedings for execution. Though 
every parcel of the mortgaged properties is liable 
rateably to its value and the principle applies 
with equal force where the moitgagee himself 
buys the equity of redemption in one or more of 
such parcels or releases any part of the security, 
such an enquiry as in the rateable distribution of 
the mortgage debt cannot be made in execution 
proceedings without serious complications. (Das 
and Adami, JJ.) SuRJU Dal v. Baunath Prasad, 

1923 Pat. 6 : 1923 P. 44. 

Registration. 

See (1) Registration Act, Ss. 17 and 49. 

(2)T. P. act, S. 58. 

Release. 

See T. P. Act, S. 82. 

Shares. 

.^Shares — Liquidation—Recovery from 
mortgagor. 

Plff. held shares of S. Bank as security for 
money advanced to deft, in Peb. 1913. When the 
S. Bank shares began to fall, the plff. sold some 
of the shares and was on liquidation of S. Bank 
forced to pay certain calls. Held^ that plff. could 
recover his principal and interest and not the 
calls paid and no declaration could be obtained 
for indemnity as to his liability in respect of 
shares sold, as (1) there was no implied condi¬ 
tion of indemnity in the contract of mortgage (2) 
as the plff. did not occupy the position of a trustee 


MORTGAGE—Sub-mortgagee. 

for the mortgagors at the time of paying the calls. 
[Scott, C J. and Heaton, J.) Birdichanda Jivfaj 
V. Standard Bank, Ltd. 42 Bom. 169. 

40 I. C. 167: 19 Bom. 1. B. 341. 

Splitting up. 

See T. P. Act, Ss. 60 and 61. 

Sub-Mortgagee 

- Sub'tnortgagee—Rights of. 

A Sub mortgagee may, not only enforce his 
own mortgage but also the original mortgage 
against the original mortgagor and thus cut off 
the equity of redemption of the original mortga¬ 
ger. i.e., his mortgagor s mortgagor. [Mookerjse 
and Fletcher. JJ.) Krisana KisHOBE De v. Amar 
Nath Khettery. 31 C. L J. 272: 66 I. C. 632: 

24 C. W. N. 636. 

—- Sub-mortgagee—Rights of. 

The interest of a sub-mortgagee is transferable 
and heritable. To a suit by the sub-mortgagee 
against the mortgagee for a declaraiion that the 
decree obtained by the latter against the mortga¬ 
gor after the sub-mortgage, is held by the mort¬ 
gagee in trust for the sub-mortgagee, the mortga¬ 
gor is not a necessary party. [Brett aiui Richard- 
son, JJ.) Bhupendra Narayan Dutt V. Rajen- 
DRA Naih Dutt. 18I.C.466. 

- Sub-mortgagee—Possession of—Payment 

to sub-mortgagee. 

A sub nioitgage involves a personal covenant 
by the sub-mortgagor and his position is closely 
analogous to that of a surety. He is entitled to 
recover the debt from the original debtor though 
he is bound to pay it over to the sub mortgagee 
in discharge of the sub-mortgage. (Scoff-Smrfft 
and Leslie Jones, JJ.) Ram Chanda v. Mewa 
Ram. -- • 44 I. C. 213 ; 3 P. B. 1918. 

-- Sub-mortgagee—Suit by mortgagor for 

redemption —Omission to implead one of the sub- 
mortgagees—Right of sub-mortgagee. 

Certain properties, were mortgaged joint to B 
and C. C sub-mortgaged his interests to D and B 
his interest to R. The mortgagor brought a suit 
for redemption impleading B. C. and R, only and 
in that suit R claimed and obtaioed compensa¬ 
tion or a shop on the footing that it was In the 
portion sub-mortgaged to him by B. Subsequent¬ 
ly D hied a suit against C and R for recovery of 
the compensation on the ground that the shop 
was in the portion sub-mortgaged to herself and 
that the decision in the prior suit was erroneous. 
It was found that the shop was in the portion 
belonging toC. Heidi (1) that notwithstanding the 
deeree in the suit for redemption, it was open to 
D the sub-mortgagee to pursue her rights against 
any property in the hands of the sub-mortgagor 
•nto which the security was converted; (2) that 
the plaintiff was not entitled to a decree against 
R. there being no privity of any kind between 
them; (3i 'hat the plaintiff sub-mortgagee could, 
as against R, a stranger, subrogate herself only 
to such rights as her sub-mortgagor had against 
him and was bound by the decree between her 
sub-mortgagor and the stranger; (4) and that the 
plaintiff was entitled to a decree only against C 
her own mortgagor, for the money due to her„ 


409 

MOBIG AO£ —Sub-mortgagee, 

^0 Cal. 241; 33 M. 429, Ref. (Ramesam /) Rari- 
CHAN z.. Dawavanti 44 M. I, J. 363: 17 L wfsso; 

32 M. L. T, iH. C.) 373: 1923 Mad. 440. 

^ sub-mortgage is not a 
legal notice of its existence to the Original mort 

gagor; and a mortgagor who in the absence of 
actual notice, of a sub-mortgagee, pays the amount 
under a decree in a redemption suh to tbe mor"- 
fhP protected from the claims arising out of 

^ ^ //.) ISSAKAMATH MALAYIK 

kal Mahomed Haji v. Themmil Kyzakke Nala- 
kath Moidin KUTTI. 63 I. c m. 
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iiub-mortgagee^Right^ of—Discharge of 
i>rtor mortgage—Effect of, ^ ^ 

Want of notice of an assignment of the mort- 

render the sub-mortgage invalid ex- 

cept that the sub-mortgagee holds subject to ac¬ 
counts between him and the original mortgagee 

A sub mortgage is not extinguished by the sub¬ 
stitution of another mortgage in the place of the 

sub-mortgagee has the 

right to bring to sale the right of the original 

mortgagee against the properties mortgaged to 

him and m that case the remedy of the mortga- 

gor IS to redeem it. {Wallis, C. J. and Napier J.) 
l^APALA Chakrapani v. Lachimiachi. 

(1918) M. W. N. 249: 23 M. L. T. 300: 45 I. C. 769: 

35 M. L. J. 309. 

T^";— ^^^-^o^tgagee—Extinguished by mort- 
gagor s payment to mortgagee in good faith and 
without notice. o © i 

A payment of a mortgage-debt in good faith by 
t^he mortgagor to a mortgagee without notice or 
knowledge of the sub-mortgage extin¬ 
guishes the sub-mortgage. 18 M. L. J. 462; 29 
Bom. 199. Foil. {Spencer and Phillips. 77.) Poo- 
sarla Chinnaswamy v. Kattamoori Venkata 
41. W 502: 37 I. C. 778: (1917) M W. N. 111. 


-Sub-mortgagee—Suit by—Mortgagor su- 
ing 1st mortgagee—Prayer for decree, amount— 
Amendment of plaint—Discretion of Court. 

Where plff. mortgaged bis property to 1st deft, 
who in his turn sub-mortgaged the property and 
when the mortgage was satisfied the sub-mortga¬ 
ge obtained a decree against the plff. and the 
plff. before satisfying the decree sued the 1st 
deft, praying for the decretal amount or for de¬ 
posit of amount in Court and before trial plff. 
paid off the sub-mortgagee and prayed for an 
-arnendment to that effect. Held, that the plff.'s 
suit for indemnity before actual loss was not sus¬ 
tainable though he might ask for deposit in 
Courts, and that he was entitled to the amend¬ 
ment of the plaint. {Benson and Abdur Rahim, 
77.) Variangattil Paksseri Raman v. Sankara 
SUBBA Menon. 13 I. C. 203: (19l2j M, W, N. 37. 

■ - Sub-mortgagee—Rights of—Powers to 

sell property. 

A sub-mortgagee can ask for a sale of the origi- 
tial mortgagor’s interest in cases and in circum¬ 
stances which would have entitled the original 
4Qortgagee on the date of the sub-mortgage to 


mortgage—T ime for. 

A. J. C.) bINGHAI KaNcHEDILAL v. ShRIDHAR. 

19 N. t. E. 64; 1933 Nag. 322, 

Zr~^‘‘b-’nortgagee—Rights of sub-morlgagcc 

operates to transfer"a]I th^ 
remedies which the original mortgagee 
Tht mortgagor to the sub-mortg|g|e 

The latter has an additional remedy agaiifst the 

origmal mortgagee whose position is tiat of a 
surety for the debt due by the +' L 

sub^mortgagee. The or^^in'al mTrIgfg|°e1s n^^^ 
M itled to exercise a power of sale after the sub- 
f guge. The original mortgagor if he has 
notice 01 the sub-mortgage must pay the debt only 
o the sub-mortgagee. The bringing of a su t and 
the obtaining of a decree for sale by the or ginai 
mortgagee and the non-execution thereof for mori 

" -“‘■Til 

Substituted Security. 

See (1) Hindu Law—Partition. 

(2) Partition. 

(3) T. P. Act, Ss. 71 and 73, 

Substitution of new mortgage. 

„ot 

A fresh mortgage executed in renewal of the 
old one does not extinguish (he old. but the 
monkey due under it is a part of the consideration 

of the new one and the rights of the parties are 
presumed to continue as under the old 
A. J. C.) Jagnath V. Raghunath. ’ 

60 I. C. 525. 

Subrogation. 

See T. P. Act, Ss. 75 and 101. 

Suit-Parties. 

See (1) C. P. C. O 34. R, i. 

(2) T. P. Act. S, 91. 

Tender. 

See T. P. Act. Ss. 83 and 84. 

Time for, 

—-- Time for-Mortgage for a Urm—Proii- 

of mortgage money within a 
specified period—Redemption before time if 

On tbe construction of a mortgage deed pro- 
viding for the repayment of a portion of the mort¬ 
gage debt at the end of March 19io, and for the 

end of March! 

f o?.' ^he mortgage was redeemable 

at any time before the end of March 1952 A 

provision in it for payment by the mortgagor on 

or before a certain date is sufficient indication of 

to redeem before that 
dale. 23 M. 33 ; 16 M. L. J. 146, Foil. 27 M L T. 

483, nist. ^allis, C. 7. and Seshagiri ly'er, 7.) 
CUANDU V. Koaja Poojari. 

30 I C. 370 : 29 M. L. J. S6 • 
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MOBTGAO£—Undivided Share. 

Undivided Share. 

■ Undivided share—Application to be 
made a party in a partition suit. 

A mortgagee of a share can be joined in a 
partition suit on his application on the ground 
that the mortgagor sharer is likely to misrepre¬ 
sent his share. (Grrares J.) Basanta KumaR 
Das V. Kusum Kumari Dasi. 

38 I. C. 684 : 44 Cal. 28. 

- 'Undivided share—Substituted security 

—Joint family—Mortgage of undivided share of 
a member—Subsequent partition—Rights of 
mortgagee. 

Where a member of a joint Hindu family 
mortgages his undivided share in certain items of 
property and in a subsequent partition, certain 
items are allotted to the mortgagor, the mort¬ 
gagee should proceed only against the items 
which fell to the mortgagor on partition, 1 I A. 
106 ; 101 P. K. (1894i. Foil (Chevis and Lt 
Rossignal, JJ.) Pfem Shah v. Khan Chand. 

48 P. L. B 1916 : SO 1. C. 31 : 

128 P. W. R. 1915. 

- Undivided shate—Rights of mortgagee 

—Substituted security. 

A moitgage of an undivided share in property 
which under a partition is alloted to another co 
sharer cannot in the absence of fraud be enforced 
by the mortgagee except against the share which 
was allotted to the mortgagor in lieu of the share 
mertgaged. The .same rule would apply where 
the mortgagor was alloted a cash payment in lieu 
of his share in the property. 21 W. R 223 (P. C.l, 
Ref. {Kanhaiyalal, A J.C) Mahadin i. Sheo 
Prasad. 20 I. C. 677 : 16 0. C. 161 

Waste. 

See T. P. Act, Ss. 65, 66, 72 and 76, 

MOBTGAOOB AND MORTGAGEE. 

See (1) Mortgage. 

(2) T. P. ACT, Ss. 58, 101. 

MU API. 

See (1) Grant. 

(2) Land lord and Tenant. 

MUETEAB. 

See Legal Practitioner. 

MULGENI LEASE. 

See (1) Land lord Tenure. 

{2f Lease. 

MULTIFABIOUSNESB. 

See. also, C. P. C., S. 99 and O. 1, R. 3, 

- Joinder of causes of action and parties. 

In a suit for possession by inheritance the plff. 
can, in one suit, attack several alienations to 
di^erent alienees made by the deceased owner at 
different times in respect of various portions of 
property. There is no misjoinder of parties aod 
causes of action in such a case. The difficulty 
arising from variety of defences can be cured by 
successive trials and by interlocutory judgments 
if necessary, 33 B. 293, Foil.; 1 P. R. 1905, 
Disappr. {Salt Din, J.) Tufail Mahomed v, 
Hira Singh. 167 P. I. R. 1911 : 

iOl. C. 48 : 120 P. W. R. 1911 


MUS8ALMAN WAQF. VALIDATING ACT VI OF 

1913). S. 3. 

MUNICIPAL BOARD. 

- Representation of public rights—Failure 

to take action — Effect. 

Every Municipal Board represents the public 
regarding all property vested in them, but any 
neglect or refusal to assert or protect such a ri^ht 
will not affect such rights, and members of the 
public can in the way provided in the C. P. Code 
take action to safeguard their rights. {Walsh and 
Ryves, JJ.) Ram Chand v. Maula Baksh. 

21 A. L. J. 882 : L. R. 4 A. 683 : 

46 All. 110 : 1924 All. 178 (Civ.), 

- Execution of deed by municipal council 

—Formalities for—Deed signed by chairman 
alone—Effect of. 

The expression “signed" in S. 37 of the Bengal 
Mun* Act implies that the signature must be affix¬ 
ed for purposes of execution of the document and 
the insertion of a name, in any part of the writ¬ 
ing, in a manner to authenticate the instrument, 
is sufficient. But if the name occurs in a docu¬ 
ment, not as authenticating the whole, but only 
for a particular purpose of only with reference 
to a part, it is not an effective signature. (Afoe- 
kerfee and Chotzner, JJ.) J. D. Ezekiel v. 
Annada Charan Sen. 36 C. L. J. 109 : 

60 C.180 : 1928 C. 86. 


MUNICIPALITY. 


See Local Acts. 

MURSH10ABAD ACT (XV OF 1891). 

--S. S — Nottffcalion under — Conclusive 

proof. 

A notification under S. 3 of the Murshidabad 
Act XV of 1891 is conclusive proof of all the 
subject matter of the notification. Therefore, 
where the area of a holding is staged in the notifi¬ 
cation ihe holding must by reason of S. 3 be taken 
as having that area. (Snndcrsori, C. /. and 
Panlon. J.) Shashi Bhusan Dhur v. Nawab of 
Murshidabad, 49 I. C. 961, 


MUSHAA. 

See Mahomb dan law—Gift. 

MUSSALMAN WAQF VALIDATING ACT (VI OF 
1913) 

—- Not retrospective. 

The Musaloian Waqf Validity Act is not re¬ 
trospective in effect. iViscount Cave.) KhajSH 
SOLBHMAN QUADIR V. NAVAB SIR SaLIMULLAH 

Bahadur, 31 M. L. T. 79 : 43 M L. J. 385 

4 U. P. L. R. (P, C.) 70 ; L. R. 8 P. C. 189 
24 Bom, L.R 1257 : 27 0. W. N. 101 
49 Cal. 820 : 49 I, A. 158 : 87 0. L. J> 56 
21 A. L. J. 1 : 1922 P.0, 107 (P. C.). 


Not retrospe dive. 


The Mussalman Waqf Validating Act has no 
strospective effect. An illusory charitable gift 
lade before the Act is void. (Shmr/, C.) 

Iahbuban V. Abdur Razzak. 


f 


mW 


A A T T ftA 


——>—8 Z^Not retrospectivs. 

Semble.—ThG provisions of Act VI of 1913- 
.though In terms declaratory, are not retrospective.. 
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{Lord AtHnson.) Ramanadan Chettiar r Vava 

T 40Mad 11^: 

32 M. L. J. 101 : 16 A. L. J, 139 • 6 L W 9oq , 

11917) M.W. N. ISO C 224 
21 M. I. T. 215 : 21 C. W N *191 
1 Pat. Ii. W. 394 : 19 Bom. L K. 4ol : 44 I a. 21 

39 1. C 235 (P. C.) 
[Affirming 34 Mad. 12 : 6 I. C. 1.] 


MUTATION. 

■ Consent knoxvled^e—Presumption. 

In the absence of evidence the consent nf 
persons adversely affected by mutation orocLd 

iKaffiqne and Lindsay 

JJ.) Balbhanda Prasad v. Prag Datt. 

41 All. 492 ; 60 I. C, 938 : 17 A. I. J. 765 


Sfl. 3 and 4 Not tetrospective. 


\T r ^ Mussalmans Waqf 

Validating Act makes it retrospective in its 

operation; consequently if a waqi created belore 

the passing of the Act was illusory and therefore 

invalid in ‘he eye of the Mahomedan Law it 

would not be validated by reason oi any 

restrospective operation of that Act. (Piggot and 

Walsk^JJJ Nimul Haq?;, Muhamad Subhan 

Allah. 41 All. 1 ; 48 I. C. 94 (2) : 16 A.L.J. 841. 


-S. ^—Retrospective-Effect of. 

The Act has no retrospective effect and solely 
refers to waqfs created after the Art {Macleod, J ) 
Amirbibi V. Azizabibi. 39 Bom 663 • 

26 (. C. 906 : 16 Bom. I. R. 977.* 


8. 3 —Not retrospeot^ve. 


_ A 

The Act is not a purely declaratory staute and 

I Ate y V • A s e in its operation. A waqf 
invalid in its inception is not validated by the sub¬ 
sequent pasj-ing of the Act. [Mookerjee and Wal- 
tnsley, JJ.) Habibulla v. Soleman Quader. 

30 C. I. J, 102 : 53 I. C. 764 ; 24 C. W. N. 18. 

S. 3— Scope of—Waqf before Art. 

A wakfnama though not governed by the Act 
will be valid if the dominating purpose and 
intention of the grantor was a charitable purpose 
and the secondary and subsidiary object was to 
secure for his daughters any surplus that might 
remain after defraying the expenses, (Chatterjea 
and Richardson^ JJ.) Rahmatali v. Chikan Bibi. 

411. C. 684. 


8. 3— Not retrospective, 


« • 

The operation of the Musahnan Waqf Vali¬ 
dating Act of 1913 is not retrospective. {Jenkins, 
C, J. and Chatterjee, J.) Mahomed Bukth v. 
Ajmon Raja. 32 I. C. 701 : 19 C. W N. 967 : 

43 Cal. 158. 

Ss. 3 and ^'-Seopeof—Not retrospective. 


M 9 

The Mussalman Waqf Validating Art, 1913 has 
no retrospective effect. {Chaudhuti^ J.) 
RahimUNNISA Bibi i». Manik Jan. 

27 I.C, 96 : 19 C. W. N. 76. 


■8. 8 (d)— Waqf for Payment of debts 
out of rents and profits of waqf property is valid. 

Under S- 3 (d) of the Act it is lawful for a 
person to create a waqf for the pavoient of his 
debts Out of the rents and profit^' of the property 
dedicated. {Mookerjee and Buckland, JJ.) Bibi 
Jinjira Khatun V, Fakirulla Mea. 

67 I. C. 77 : 34 C. L. J. 444. 

MUTA, 

See Mah. law— Marriage. 


rights. ~ E*ti»iuishes proprietary 

to !hfunri'’in V'’" expressly consented 

of being entered in the name 

his the elf/r^r'B>“'alion entry 

rthls^ofthfprffi 

Raoof. J.) Raja v. Salabat. ’ 66 I. C. 93 !“- 

3 L. L. J. 26. 

If Land Revenue Act 

t u- mortgagee asks* for mutation 01 name^ 

ind^'hf mn f'*’'" sale m the mortgage 

and the mortgagor agrees to be a tenant then the 

Act alTnif" ‘’a ‘"151" Land Revenue 

A^t Alienation of Land 

Act. {lupper. F. C.) Harjas v. Harditta. 

36 I. C. 709 : 79 P. I. *B. 1916. 
of-G'ft-Outy of ,nuia. 

Where a gift properly attested is made bv a 

^rned^wfth^ihP ® is not oon- 

cerned with the intricate questions of relicJon and 

cu tomary law; if be finds the factum c f PifMs 

th'e donor, he is bound to^efiect 

the mutafiom in accordance with the gift, whether 

valid or not. Until it is set aside by ReV. Court i[ 
must be treated as valid. (Fe«/o«, F C) Lal 
Singh v, Maluk Singh. 

301. C. 839: IP. W. K. I 9 I 6 . (Bey.). 

-- -Inquiry-Scope of—Retaining name of 

deceased person m jamabandi—Rule of per 
capita, succession. ^ ^ 

The name of a deceased oersnn 
permitled to be retail ed in the jamabandi merely 
because there is a dispute as to succes<*inr> 
mutaiion should be faced and dealt wuh acc^d 

is lhaf h”"C-P>es. o7eof Xeh 

IS that the iBhernance as a rule goes per capita 

Whir*e^hp^"“f°f '"^°°^ of custom to 'he contrary 
here the mutation case is one of succession, the 

1879, Foil. The enquiry as to proof of a custom 

contrary to the gene.al law necessarily exceeds 
the limits of the summary proceedings to whi^ch 

id“irf'’c°979"’F be limit- 

Khan v. Ata Muhammad 3 P. V m3 ^Bevl 

20 I. C. 436 : 289 P. L. B. 1913, 

- Register—Entry in—Value of. 

A entry in the Mutation Register as to gift of 
some land, followed by? possession is sufficient 
proof of the circumstances under which it occured 
{Chevts, J.) Hayat v. Ramzan. 169 P. L B. 1912- 

16 I. C. 889 ; 149 P «r. B. 1912. 


■Scope of. 


The courts in mutation proceedinga 

look in the nrst linstance to possession as a guide: 
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MUTAWALLI. 

and a mutation order does not preclude the losing 
party ico n setting up title. (Reid^ C. J ) BuaGTU 
V. Bua DiTTA. 26 P, W. R. 1912 : 

13 I. C. 957 : 34 P. L. R. 1912. 

MUTAWALLI. 

See Mah, Law—wakf. 

MUTT. 

bee Hindu Law—Religious Endowment. 

MUTUAL ACCOUNTS. 

See ID Accounts. 

(2) LiMiiATiON Act. 

NAIKINS. 

See Hindu Law (D Adoption. 

(2) Succession. 

NAMBUDRIS. 

See, Malabar Law. 

NANKER. 

See also. Landlord and Tenant—Cess. 

- Right to—Nature of. 

The fact that certain persons are entitled to 
cash Nankef does not mean that they have an 
under proprietary right in the land in the village. 
{Campbell, J. M,) SRi Ram Kuar v. Hangman 
Singh. 30 I. C 373: 2 0. L. J. 369. 

^Right to cash nanker—Under proprietary 

right. 

A right to receive cash nanker which is a set off 
against the rent in coiioeciion with other facts 
justifies the conclusion that ^ prima fa'iiecTue 
for under*proprietary rights has been establish¬ 
ed. (Tweedy, J. M.) Lal Muneshar Baksh 
Singh v. Sha.hzade Khan. 

27 I. C. 176: 1 0. L. J. 733- 

- Nature of ihe right. 

Right to cash Nankar does not connote a right 
to possession as under proprietor. The grant of 
annual cash Nankar by usufructuary morigagee 
to mortgagor for mainieiance during or at the 
time of extentiun of the mortgage does not mean 
that the grant would operate after the mortgage 
becomes irredeemable as a grant of un ler proprie¬ 
tary rightf (Kanhaiya Cal, A.J. C.) TirbhuwAN 
Bahadur Singh v. Ukta Prasad. 22 I.C. 126. 

NATIVE CONVERTS MARRIAGE DISSOLUTION 
ACT (XXI OF 18661. 

’ " Matrimonial jurisdiction over Hindus. 
Except as provided by Act XXI of 1866 no 
Civil Court in British India has any matrimonial 
jnrisdiction over Hindus and a decree for dissolu¬ 
tion of marriage between a Hindu hushind and 
wife passed by any such Court is ultra vires and 
a mere nullity. {Stanyon, A. J, C?,) Chandrabhaga 
V. VishwanaTH. 20 I. C 557 : 9 N. L. R. 102. 

NATIVE PABSENOEB SHIPS ACT (X OF 1887). 

—88« 9, 10 and 81— Ships carrying 
gtr-^Absence of certificate — Voyage—Meaning of. 

A ship sailing from a port calling at coast 
ports, stopping a short time at each and then re¬ 
turning to the port from which it originally 
sailed continues on a single voyage the whole 
time within the meaning of B. 9 of the Native 


NATTUKOTTAI CHETTIES. 

Passenger Ships Act. Absence of csrtificate wil 
not enable the ship to sail. (Macleod and Shah, 

JJ.) T. S. Machado v. Emperor. 

46 bom. 438 : 23 Bom. L. X. 1200 : 

23 Cr. L. J. 651 : 1922 Bom. 167. 

NATTUKKOTTAI CHETTIES. 

- Madura District — CuUom o/patnibhaga 

—Moopu. 

Among the particular class of Nattukottai 
Chetties living in tbe seven villages in the Madura 
Distict there exists a valid custom under which in 
the case of marriages of a second wife during the 
life of the first, the fi’^st wile is entitled to have 
some property set aside for her maintenance 
which would descend to her son if she had one 
and is called ctioopu and the property ol the hus¬ 
band is notionallv divided one mainly to the 
sons of the first wile and the other to the sons of 
I the s cond wife as per division patninbheiga. 
(Lord Phillitnore.) Palaniappa Chetty v. ALA- 
OAN Chetty. 44 Mad 740: 48 I. A. 639. 

14 L.W. 609: 64 I.C. 439: (1921) M.W.N. 687lP.C.). 

- Rate of Interest. 

The Madras rate of interest prevailing among 
Nattukottai Chetties is 8* per cent. (Abdur Rahitn 
O.C.J. and Moore, J.) Venkatachbllam Chetty 
V. Ramanaden Chetty. 12 l. W. 228: 

(1920) M. W. N. 603: 69 I. C. 501: 39 M. L. J. 269. 

- Bankers of South India. 

It is a matter of general knowledge recognised 
in various decisions of the Madras High Court 
that Nattukotiiai Chetties are really the Indian 
bankers ol this part of the country. (Wallis. C. 

J. and Moore, J.) The Official Assignee of 
Madras V Ramaswami Chetty. 

43 Mad. 747 :12 L. W. 89 : 1920 M. W. H. 424: 

69 I. C. 475: 39 M. L. J. 136. 

—Thavanai deposit—Meaning of. 

The "Thavanai deposit" with a Nattukottai 
Chetty firm means that the parties agieo among 
themselves to add the interest at the end of each 
Thavanai period to the deposit instead of pay¬ 
ing it in cash to the creditors treating both as 
fresh deposits. (Wallis, C. J. and Krtshnan, J.) 
Narayanan Chetty v. Supiah Chetty. 

43 Mad. 639. 11 L. W. 418 : (1920) M W N. 248 : 

68 I.C. 639 : 38 M.L.J. 437. 

-Thavanai. 

Nattukottai Chetties are Indian bankers and 
deposit on thavanai with them are payable on 
demand. (Abdur Rahim and Spencer, JJ-) 
Annamalai Chbtti V. Annamalai Chetty, 

62 I. C. 456 : 10 L. 67. 

--- Trading family^Status of members of 

family. 

In a Nattukotiai Chetty trading family the onus 
would lie on a member to prove that he was not 
a partner in the trade during his majority. 
Where a son assisted his father in the trade 
b'>th when he was a minor and after he became a 
major the inference ia clear that he was a partner 
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NATTUKOTTAI CECETTIES. 

with his father in the family business. {Wallis^ 
K^JySadasiva Aiyar and Spencer, JJ,) The 
Official Assignee of Madras v. V P. L R M 
Palaniappa Chetty. 41 Mad. 824: 

24 M.L.T. 216: 8 L. W. 530: (19181 M.W.W. 721 : 

49 1. C. 220; 35 M. L. J. 473. 

-Thavanai rate — Practice of. 

The expressiun thavanai interest in the case 
of deposits made with Nattukottai Chetty firm 
means the customary rate of interest which is 
fixed by Nattukottai Chet ties every two months, 
{Wallis, C, J. and Kumaraswami Sastri, J.) 
Muthia Chettiar V. Ramanatham Chettiar. 

(19U) K. W. N. 242 : 43 1. C. 972 : 7 L. W. 330. 

- y^Usage — Signature—Mode of. 

It is the custom among Nattukottai Chetties not 
to sign their names at the foot of their letters 
■but to begin them by saving that the letters are 
from such and such a firm. The name so written 
at the top is a sufficient signature within S. 19 of 
the Limitation Act. [Abdur Rahim and Oldfield, 
JJ.) Mothia Chettiar v. Kuttayan Chetty. 

6 L. W. 790 : : 43 I. C. 20 : 

(1918) M. W. N. 42. 

Custam^Drawing handles in the name 
of the agent of firm. 

It is a well known custom among Nattukottai 
Chetties to draw hundies, bills and promissory 
notes in the name of the agent of a firm repre¬ 
sented by the firm’s vilasam and in such cases, it 
is the firm inaicated by the vilasam which is 
intended to be the payee and not the agent whose 
name appears on the instrument. (Abdur Rahim 
and Srinivasa Aiyangar, JJ.) Ghulamsa Rovu- 

THAR V. ViSVANATH CHETTIAR. 

5 L, W. 721: 40 I. C, 347 : (1917) M. W. N. 344. 

* 

•Accounts —Ainthugai account—Meaning 
of. 

Among Nattukottai Chetties an ainthugai ac¬ 
count is an account of properties in the posses¬ 
sion of a person and it may include properties 
held by him on trust, (Wallis, CJ. and Sesha- 
girt Aiyar, J.) Ramanathan Chetty v. Muru- 
GAPPA Chetty. 3 L. W. 210 : 33 I. C 969 : 

(1916) 1 M. W. N, 208. 

Cus lom^Marriage—Par tit ion. 

In a suit to obtain a partition of family proper¬ 
ties, plff. set up the existence of a custom among 
the Athangudi Chetties or Yezhoor Nagarathars 
of the Madura District, by which the division 
was effected per stirpes according to the number 
of wives having sons (or according to the Patni- 
bhaga). They also set up another custom accord¬ 
ing to which a member of the community who 
wished to marry a second wife during the life¬ 
time of the first could only do so after reporting 
the matter to the Nagarathars or headman of 
the village and executing an agreement styled 
Moopu Maori binding himself to set apart a cer¬ 
tain sum of money or extent of immoveable pro¬ 
perty or both (which provision is known as 
Moopu) as and for the maintenance of his dis 
carded wife, which Moopu became her separate 
and absolute property, descendible to her own 
sons. Held, that the custom regards Patni- 
i>haga was oot proved but that as regards the] 

C D—VOL. IV 27 


NEGOTIABLE INSTRUMENTS. 

provision for Moopu was made out. (Sankaran 
Natr and Spencer, JJ.) Alagu Chetty v 
Palaniappa Chetty. 2 L W 272 • 

28 I. C. 278 ; (1916) M. W. N. 221.' 

- '‘^^Trade-assets and family property. 

The presumption is that Nattukottai Chetties 
make no distinction between their family pro¬ 
perties and trade assets. Courts may, therefore 
treat the property of members of such families 

as partnership property. It is open, however, to 
the parties to rebut this presumption by showing 
in particular cases that the proprietary rights of 
individual members have been kept distinct from 
the common trade assets. 27 I. C. 376 ; 27 M. 

Vt and Seshagiri Aiyar, 

JJ,) The Bank of Bengal v. Ramanadhan 
Chetty. 26 I. C. 260 : (1915) M. W. N. 180. 

- Trade assets and family property. 

Among Nattukottai Chetties there is nu distinc- 
Hon between family property agd trade assets. 
Family property is trade assets.^ 26 I. C, 911, 
Foil. (Sadastva Aiyar and Napier, JJ ) The 
Chartered Bank of India, Australia and 
China v. Vellaippa Chetty. 27 I. C. 376: 

27 M. L. J. 664. 

- Usage. 

Nattukottai Chetties usually make no distinc¬ 
tion between their family property and their trade 
assets and in the absence of any evidence to the 

I contrary their family properties should be treat¬ 
ed as trade assets. (Sankaran Nair and Spencer% 
Jf.) Chidambaram Chetty v. Ramaswaui 
Chettiar. 26 I. C. 9U : 27 M. L. J. 631. 

„Mode of business—Whether guaranteeing 
another Chetti, necessary incident. 

In a Cbeiii banking business it is not neces¬ 
sary that the Chetti must necessarily guarantee 
another Chetti. In other words, Chetti business 
does not necessarily require standing guarantee 
for others who are not Chetties. (Ormond and 
Parutt, JJ.) Ramanathan Chetty v. Bank of 
Bengal. 23 I. C. 616 : 7 Bur L. T. 126. 

NATURAL RIVERS. 

See (1) Crown. 

(2) Easements Act. 

{3} Riparian Rights. 

NAVIGABLE RIVER. 

See (1) Alluvion and Diluvion, 

(2) Crown. 

(3) Ease.ment. 

(4) Grant. 

(6) Riparian Rights. 

NECESSITY. 

See (1) Hindu Law — Alienation —/ oh^t 

Family. 

NEGOTIABLE INSTRUMENTS. 

See also (1) Neg. Ins. act. 

(2) Promissory Note. 

Consideration •— Suit on—Alternative 

relief. 

In a suit on a negotiable instrument it is open 
to the piff. to frame bis case in an alternative and 
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NEGOTIABLE INSTRUMENTS. 

to sae both on tbe instrument and alternatively 
on t ie consideration. (Lord Bucktnaster.) Firm 
OF Sadasukh Janki Das v. Kishen Prasad. 

46 Cal. 603 : 29 C. L. J. 340 : 17 A. L. J. 405 : 

26 M L. T. 268 : 21 Bom. L. R. 605 : 

1 V, P. L. R. (P. C.) 37 : (1919) M. W. N. 810 : 

23 C. W. N. 937 : 10 L W. 143 : 50 1. C. 216 : 

36 M. L. J. 429 (P. C.). 

- Bill of Exchange—Drawer discounting 

acceptance when acceptor owes nothing to him — 
Liability 

A drawer who discounts an acceptance when 
the acceptor owes nothing to him does avail him¬ 
self of the acceptor’s credit. {Lord Dunedin.) 
Karmali Abuulla Allarkhia V. Bora Karimji. 

39 Bom. 261 : 42 I. A. 48 : 17 M. L. T. 85 : 

2 L. W. 138 : 17 Bom. L. R. 103 : 

19 C. W. N. 337 : 13 A. L J. 121 : 

21 C. L. J. 122 : 11916) M. W. N. 606 : 

26 I. C. 915 ; 28 M. L. J. 516 (P. C.), 

»■ ■ ‘Consideration—Suit on. 

A suit on the original consideration after the 
dismissal of the suit on the note on account of 
material alteration is maintainable. The causes 
of action in the two suits are different and 
mutually exclusive. [Lord Moulton.) Saminathan 
Chetty V. Palaniappa Chettv. 

18 C. W. N. 917 ; 41 I. A. 142 : 26 I. C. 228 : 

17 N. L. B. 66 : 83 L. J. P. C 181 : 

(1914) A. C 618 (P. C.). 

'Hundi—Payment to endorsee—Railway 
receipt—Forgery—Equity to recover—Endorsee*s 
liability to refund. 

A payment by plff. to deft, of the amount of a 
Hundi as to an endorsee fur collection on the 
security of a Railway receipt cannot be recover¬ 
ed in equity from the deft. if the security turns 
out to be a forgery but the deft, liable to refund 
the money provided notice is given of the dis¬ 
covery of forgery and the plff. loses no time in 
making the communication in claiming the 
refund. (Scoff, C. J. and Davar^ J.) Sethna v. 
Jwala Prasad Gaya Prasad. 39 Bom. 613 : 

26 I. C. 896 :16 Bom. L. B. 972, 

■ Hundi — Shahjog—Shah obtaining pay- 

ment—Hundi forgery—Consequences. 

Under the custom among Shroffs^ the SMah 
who obtains payment is bound if the hundi turns 
out to be forgery, to refund the amount with 
interest. The Shah guarantees the genuinenesr. 
of the hundi and he is not entitled to payment if 
the drawee is not satisfied as to his respectability. 
The claim referred must be made as soon as pos¬ 
sible alter the forgery is di;covered. [Macleod, J.) 
Bansidhar Lachhminarayen V. Jwala Prasad 
Gava Prasad. 25 I. C. 52 ; 16 Bom. I. R. 434. 

---- pro-note payable on demand—Overdue. 

Where a note payable on demand is negotia^' 
ed, it is not overdue, for affecting the holder wit” 
defects of title, of which he had no notice, though 
a reason?ble time for presenting it fo» payment, 
bas passed after it is issued. {Mookerjee and 
Chaudhuri, JJ.) D. N. Shah & Co. v. Bengal 
National Bank. 47 Gal. 861 : 60 I. C. 940 : 

38 C. L. J. 641. 


NEGOTIABLE INSTRUMENTS. 

- Suit on original consideration—Limi¬ 
tation. 

If a hundi sued on Is Inadmissible* in evidence 
for want of stamp, a decree may be given on the 
admitted consideration provided the suit is within 
three years of its payment. [Chatterjee and 
Newbould JJ.) Gobinda Kumar v. Ramachan- 
dra. 61 I. C. 945 : 29 C. L. J. 608. 

- Suit on original consideration. 

Plff. had a right to get some money for goods 
sold. That transaction was liquidated in part by 
delivery of the hundts. The hundis were found 
fo be inadmissible in evidence for want of stamp 
and that, through the default of the debtor. Held. 
that the plff. was at liberty to sue for the original 
consideration. (Le Rossignol and Broadway^ JJ,) 
Nathu Ram V. Dogar Mal. 

4 Lab. 198 : 1924 L. 144. 

- Hundi—Substituted Hundi on un¬ 
stamped paper — Liability under former not put 
an end to. 

Defendants executed a hundi which was not 
duly stamped for the same amount in favour of 
the plaintiffs by way of renewal of the previous 
hundi and made an endorsement on the back of 
the latter hundi that another hundi for Rs. 1,000 
had been executed in lieu thereof. Held, the 
giving of the second hundi would have operated 
as a discharge of the previous hundi, only if the 
second hundi was legally enforceable. The 
question as to the negotiability or non negotiabi¬ 
lity of an insirument is quite distinct from the 
question of a party’s discharge from liability of 
the holder, and that the liability of the drawer of 
a bill of exchange or of any subsequent party 
thereto is not in any way affected by the docu¬ 
ment being negotiable or otherwise. Nor can 
mere cancellation have the effect of discharging a 
party from liability unless it is made with the ex¬ 
press intention of discharging that party for if it 
is made unintentionally or is made tinder a mis¬ 
take it will be inoperative. The negotiable security 
by a debtor to his creditor operated as a 
cooditioiial payment only and not as a satisfaction 
of the debt. [Scotl-Smith and Molt Sugar, JJ.) 
Firm Rahiiat Ali v. Firm Dewa Singh, Man 
SlNOH. 1923 Lmh. 89& 

- Consideration—Onus of proof—Question 

of laW‘ 

Once the execution of a bond was admitted the 
onus of proving total or partial failure of con¬ 
sideration lies on the defendant. The Question 
of onus it one of law for purposes of second 
appeal. [Broadway and Abdul Qadir, JJ.) GUR' 
DiT Singh v, Karam Dad. 4 Lah. L. J. 199. 

- Cheque accepted by the Manager of a 

Bank knowing that it tufli liable to be attached — 
Effect. 

A judgment-debtor cashed a cheque which wat 
drawn upon the deft. Bank but after payment 
the judgment-debtor was served with an order 
restraining him from negotiating tbe cheque. 
The manager had knowledge that some such 
order would be issued and retained a part of the 
money under an independent transaction In e 
suit for declaration against the judgment-debtor 
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that the cheque was liable to attachment in exe¬ 
cution of a decree against him held that the 
/rfAI. ol^tained a good title to the cheque. 
i^tiberforce and Abdul Qadir, JJ.) ShaNker 
Uas V . Punjab National Bank, Ltd. 

62 I. C. 792. 


NEG, INS. ACT {XXVI OF 1881). S. 1. 


Hundt—Stamp insufficient—Suit 


on 


consideration. 

H a hundi executed in consideration of a loan 
IS inadmissible being insufificiently stamped the 
debtor cannot be sued on the basis of the loan 
{Le Rossignol and Wilberforce. JJ.) Gurdasmal 
Singh v. Ishar Das. 3 lah. I. J. 157 • 

60 I. C. 107 : 3 G. P. L. E. (Lah.) 15.* 
on original consideration — Main- 

tatnabiltty—Conditions. 

When a cause of action for money is once 
complete in itself, whether for goods sold, or for 
money lent or for any other claim, and the debtor 
then gives a bill or note to the creditor for pay¬ 
ment of the money at a future time, the creditor 
may, if the bill or note is paid at maturity may 
always sue for the original consideration if he 
has not endorsed or parted with the instrument 
^ third persons. {Shadi Lai, J.) FirmofBhagav 
Ram V . Chajju Ram. 

44 1. C. 886 : 15 P. W. S. 1918. 


Suit on original consideration 
Where a cause of action for money is once 

coinpleie whether for goods sold or for money 

gives a bill or note to 
the creditor ior payment of the money at a future 
Ume, the creditor may, if the bill is not paid at 
maturity, always sue on the original considera- 
tioa provided he has not endorsed, or lost or part- 

r ® make the 

debtor liable upon it to some third person. (Das 

and Ross, JJ.) Ram Narain SahU v. Lachmi 

Prasad Sahu. 60 I. C. 385 : 2 Pat. L. T. 323. 


The words ' payable on demand’ have a legal 
meaning and sense which convey that The 
amount is payable on the date of execution and no 
demand IS necessary prior to suit. If, however 

a demand is 

necessary before a suit is instituted, {Mullick 

rth Bishun Chand ». Audh- 

Bihari Lal. 1 Pat. L. W. 615 : 2 Pat. L. J. 451: 

40 I. u. 350 : (1917) Pat. 279. 


Untrue recital of consideration—Effect. 

Where the bond contained an untrue recital 
of consideration having been already paid in 
cash, whereas the fact was that certain sums had 
been paid to various persons on behalf of the plff, 
the plfi. can only recover the amount already 
advanced, and should be directed to submit a 
statement of accounts and the deft, should be 
asked to surcharge thereon, and any stipulation 
for increased interest on default should not be 
enforced. {Benson and Sundara Aiyar, JJ.) 
Meenakshi Ayee v. Andi Nadan. 

9 I. C, 996 : 10 M, L. T. 18. 


—-— Uundi^Interest—Custom as to. 

Where a hundt is silent as to interest but there 

interest if the hundi \s not 
iTahipT ^ f^ certain time, the drawer is 

Po Sin Vellayappa Chetty. 

62 I. C. 316 : 10 L. B. E, 321. 

NEGOTIABLE INSTEUMENTS ACT (XXVI OF 

X08I) 

- Object. 

The Act legalises the system under which 
daims upon certain mercantile instruments can 
created like ordinary goods passing from one 
hand to another. (Camduff and Richardson JJ ) 
Akhoy Kumar Pal v. Hari Das B*sak. 

18 C. W, N. 494 : 221 C 600 : 

19 C. L. J. 385. 




nal consideration. 

Where a hundi is given in discharge of a debt 
due it does not extinguish the debt but is only a 
conditional payment unless the debtor proves it 
was accepted as a complete novation of the ori¬ 
ginal liability. If the haiidi cannot be sued on 
for some reason, e, g.. want of a proper stamp, a 
decree on ihe original consideration can be 
given, {Stanyon, A. J. C.) Nathusa v. Phul- 
chandsa. 14 I, C. 399 : 8 N. L. E. 7. 


ence. 


-^Liability—Liability on contract — Differ- 

There is a difference between the law relating 
to liabilitv on ordinary contracts and lhat on 
negotiable instrument. {Wazir Hassan. A. J. C.) 
Jagrup Singh v. Rama Kishan Das. 

23 0. C. 853 : 69 I, C. 696 : 7 0. L, J. 706. 


- Pro-note—Note not admissible—Other 

evidence. 

Where in a suit on a pro-note, the note is not 
admissible in evidence, the plff. may prove his 
case by other evidence. \Jwala Prasad, J.) 
Barttan Deo Rax v. Ram Kishun Martin. 

60 I. C. 652 : 2 Pat L. T. 184. 


ence to. 

is based on 
®^"Sl>sh Law and where no 
special considerations arise with reference to 

Indian circumstances the Courts are justified in 
construing the statute Conformably to the provi- 

rddf-^d ‘^r r p"??’®'’ '•‘'‘bdur Rahim and 

ChetTY Jl. VeLLAYAN 
Ambalam. ( 19,9) ji ^ J, _ 

68 I. C. 370 : 10 I. W. 39. 
—-S. Mercantile usage—Contrary to the 

Mercantile usage, however extensive, should 
not be recognised by court if contrary to the pro- 
visio.is of the statute The Neg. Ins Act is 
pnma facie i-tended to lay down the whole law 
regarding cheques, bills of exchange and pro- 
notei [Hayicmrd, J.) Dossabhai Mirchand 

». VirchandDalchharam. 

49 I. C, 388 : 21 Bom. L. B. 1 


By mercantile usage at Delhi a drawee who 
has accepted a Hundi orally is liable on (he 
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NE6. INS. ACT (XXVI OE 1861), S. 1. 

instrument. {Skadi Lai and Sevan Petniaiis //,) 
Panna L*l Lachman Das v. Har Gopal K«ubi 
Ram. 1 Lah. 80 : 55 I C. 931: 94 P. L. B. 1920. 

-S. 1— Interest—Hundi —Trade usage. 

It is a well recognised rule in Rawalpindi that 
if interest was charged on a Hundi and such 
Hundi was not paid at maturity, the same rate of 
interest continued to be payable. (Ralltgan and 
Scolt-Smith, JJ.) Khialia Shah v Hansar, 
Mal NaTHU Mal 24 P. K. 1915 : 

29 I. C. 346 : 23 P. L. R. 1916 

- S. 1— Instrument in oriental lattgu- 

age. 

The Neg. Ins. Act does not affect any local 
usage relating to any instrument in an Eastern 
language. (Reid, and Kensingtortf JJ.) Khan 
Chand V. Gulabrau 

142 P. I. R. 1911 : 39 P.R. 1911 : 
10 I. C. 133 ; 284 P. W. R. 1911. 

-S. 1— Instruments in orienal language 

—Law governing. 

Per spencer, Ji —The exception to S. 1 of the 
Neg. Ins. Act in favour of instruments in an 
oriental language saves them against tbe provi* 
sions of that Act overriding local usages but does 
not prevent tbe application of other Acts to such 
iostrumenis. A hundi drawn payable to bearer 
on demand is illegal even though drawn in an 
oriental language. (Sadasiva Aiyar and Speit' 
cer, JJ.) Veerappa Chetty v. Muthuraman 
Chetty. 66 I. C. 608 : 12 L. W. 12. 

- Si. 4 and 6— Shahjog Hundi. 

Shahjog hundi is not a bill of exchange nor a 
promissory note. >Mookerjee and Roe, JJ.) 
Keshari Chand r/. Asharam Mahato. 

23 C. L. J. 209 : 83 I. C. 260 : 19 C W. N. 1326. 

—-8. Promissory’twte^Inlerest payable 

annualiy^EffecL 

Where an instrument in writing containing an 
unconditional undertaking to pay a certain sum to 
X or order, contained a lurther clause undertaking 
to pay interest annually. Held, it was inconsistent 
with the document being a promissory note. 
Such a note if improperly stamped, is inadmissi¬ 
ble for any purpose under S. 35 of the Stamp 
Act. (Broadway, J.) JOTi Parshad v. Brij 
Raj Sharan. 62 P. L. R. 1923 : 

4 U. F. L. R. (Lah). 97 : 

1923 L. 39. 

- S. A-^Promissory note payable through 

another. 

A document in wh'cb the drawer undertakes to 
pay the sum there specified to the plff, or order 
maarfal another person"is an unconditional owe 
and that the words **maarfat another person” 
do not take the document out of S. 4 of the Neg. 
7i>«. Act. (Broadway^ J.) Mblaram v. Brij Lal. 

641. C. 976 : 148 P. B. 1919. 

-S. 4 —* Certain person' — Community, 

Quaere Whether a promissory note or negoti¬ 
able instrument can be exeented in the name of 
a community. (Krishnant J.) BUdavaram Na- 
RAsiMHULu Chetty v. Noota Ibbundrum Naga- 
SAMI Varu. (1983) H W N. 237 : 

44 H. L. 1. 240 : 1923 Mad. 434. 


-^Ss. 4 and 16—Promissory note—Alterna¬ 
tive payees —Amending Act V of 1914 not retros¬ 
pective. 

Act V o( 1914 is not retrospective and a pronote 
executed prior to the Act payable in the alterna¬ 
tive to one of several payees is not a promissory 
note within S. 4 of the Neg. Ins. Act. (Spencer 
and Odgers, JJ.) ChandU v. RamUnni. 

38 M L.T. 262 : 

69 I. C. 943 : 13 L. W. 183 : 
(1920) M. W. N, 600 : 39 M L. J. 273. 

"■Si 4 and 27— Promissory note executed 
under authority of a marksman — Validity. 

The ordinary law of agency stated in S. 226 of 
the Contract Act is applicable to Negotiable 
Instruments. A promissory note executed by a 
person under the authority of a marksman is 
valid even though the marksman has not affixed 
his mark thereto. (Oldfield and Bakcwellt JJ.) 
Ballayya V. Subbayya. 

44 1. C. 913 : 40 Mad. llTl. 

--8. ^—"Certain person"—Real promisee's 

name mentioned wrongly—Suit by promisee if 
maintainable, 

A suit is maintainable on a promissory note by 
a real promisee even though a wrong name is 
mentioned on the note if he is able to show that 
the wrong name was entered by mistake. 30 M. 
38 Dist. (Abdur Rahim, J.) Gopal Rao v, 
Veerappan Sbrvaikarnam. 

10 M. L. T. 632 : (1911) 8 M. W. N. 656 : 

13 1. C. 95 : 22 M. L. J. 121. 

■ Ss. 4 and 6— Distinction between pro‘ 
missory note and bill of exchange — Hundi. 

In a promissory note the executant himself 
promises to pay, while in the latter he direct 
another to pay. In a bill of exchange the person 
liable is the responsible executant and not the 
scribe. When a Hundi is either a promissory 
note or bill of exchange it is governed by the 
Contract Act and not by Neg. Inst. Act. (Sfawyon, 
A. J. C.) Radhakisan V. Hiralal. 

68 I. C. 313. 

-S. ^—Noie given as security for previous 

debts — Construction. 

A note given as security for snms already due 
contained a promise to pay. '*Rukka Indul talab"*. 
Held, that the note was a new contract awd 
evidenced a promissory note. 3 O. C. 195 ; 22 
Bom. 986 Dist. (Sabonadiere^ A. J, C.) Abdul 
Ghani Khan v. Abdul Majid Khan. 

21 I. G. 199. 

-8. 4— Promissory note—Request to pay 

—Effect of. 

Where a document contained merely a request 
to the plaintiff to pay the defendants Rs. 500 
which the defendant's promised to repay with 
interest. Held, this was a conditional contract. 
Tbe liability was upon the defendants after an 
advance ol Rs. SOD was made by the plaintiff. 
Although the payment had been proved and the 
liability under the document was clear, the 
document as executed was a conditional contract 

and was therefore, not a promissory note under 
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the Negotiable Instruments Act. {Jwala Prasad 
Ross^ 7/.) Sarju Sahu v. Sukhi Lal. 

4 Pat. I. T. 577 : 1924 P. 96. 


S, 4—“ Certain person "—Manager of 

Under S. 4, a promissory note payable to the 

Manager of a Bank is payable to a “certain 
person . [Jwala Prasad and Adami.JJ.) Da- 
MOBER Uas V. Benares Bank. Ltd. 

5 Pat. L. J. 536 ; 58 I. C. 265 : 1 P. L. T. 691, 


^ S. 5 Hnndi—Bill of exchange — Doczt- 
mcnt on more papers than one. 

A handi may be written on more papers than 
one; but the aggregate value of the stamp paoers 
used should represent the correct value of the 
stamp to which such hundi is liable. A Bill of 
Exchange may include a hundi, but it does not 
follow that hundi iocludes a Bill of Exchange. 
kChitty and Panton^ JJ.) Biswanath Bhatta- 

CHARJEE V. GoVINDA CHANDRA. 

23 c. W. N. 634 : 51 I. C. 88 : 29 C. L. J. 305. 

'S- b^Shahjog Hundi—Nature of—Bill 
of Exchange. 

A Shahjog Hundi is only payable to the res¬ 
pectable holder unlike a hundi payable to bearer 
or order. It is a bill of exchange payable to a 

certain person. The definition of “Bill of Ex¬ 
change” does not contemplate that the drawer 
and drawee can be the same person. Where 
the drawer and the drawee are the same person, 
the holder of a bill of exchange can treat it at his 
option as a bill of exchange or as a promissory 
note. An attested Shahog Hundi can be sued on 
either as a promissory note or as a bond. 
{Fletcher^ J.) Assaram v. Kesri Chand. 

33 I. C. 247 : 22 C. L. J, 22. 


NEG. INS. ACT (XXVI OF 1881), S, 8. 


13 M. 88 ; 28 
Prasad. JJ,) 

WAR. 


M. 205 foil. {Ryves and Gokul 
Heoti, Lal V. Mr, Manna Kun- 
44 A 290 : 20 A. L. J. 126 : 
L. R. 3 A. 50 ; 1922 All. 70. 

——Ss. 8 and H-Pronole-Suit by bemficial 

An alleged beneficial owner of a promissory 
note whose name does not appear on the face of 
^he instrument cannot sue on it. 28 M. 206; 18 M. 
L. J 186, Kef. (PiggoH, J.) DORI Lal v. Sewak 

29 I- C. 988 : 13 A. L. J. 695, 

77 . “ 5 ^* ® Holder in due course*— 

Prohibited from 

collecting by court s order. 

Where there is a prohibitory order of court 
restraiiiing the payee from dealing with or receiv- 
ingthe money due under a promissory note an 

endorsee from him With knowledge of the pro- 

^ holder in due course under S 9' 
oftheNeg. Ins Act. The title of a bolder of 
a promissory note who is unable to deal with the 

is to that 

ptent defective, and an indorsee from him who 

^ sufficient cause to 
believe that a defect existed in his title and is 

therefore not a holder in due course. Such an 

indorsee is not even a holder of the note as the 

derived title was an 
invalid indorsement, as the maker after the pro¬ 
hibitory order cannot transfer any better title to 
bis indorsee. [Philips and Devadoss JJ ) 

SUBRAMANIA AIYAR V. CHOKKALINGA MUDALIAR. 

46 Mad. 415 : 17 L. W. 314 • 
(1923) M. W. N. 91 : 44 M. L. J. 206: 

1923 Mad. Sl 7 (2). 


Z” . Ss. 7 and Acceptance of hundi— 
writing—Local usage. 

Acceptance must be in writing unless in the 
case of a hundi a local usage is proved which 
makes an acceptance by word of mouth as effec¬ 
tual as an acceptance in writing. {Shadi Lal and 
Wilberforce. JJ.) Panna Lal Lachman Das v. 
Hargopal Khubi Ram. 

51 I. C. 260 ; 29 P. R. 1919. 

S. 7— Hundi — Oral acceptance — Not 
sufficient. 

Where a hundi was not accepted as required 
by S. 7 of the Act, namely, by the drawee signing 
his assent on the bill, but the court found on the 
oral evidence that the applicants did accept it 
verbally and on this basis decreed the suit against 
them. Held this was erroneous in law. (Daniels. 
J.) Firm OF Dwarka Das Ajodhya Prasad v. 
Firm of Lachmi Narain Girdhari Lal. 

L. R. 4 A. 3 56 : 1924 A. 129. 

Sfl. 6 and 19—Promissory note—Holder 

k - • 


Benamidar—Real owner cannot sue. 

Where a promissory note is in the name of A 
3nd he is ex facie the payee under the note, it is 
Dot open to another person B alleging himself to 
be the real owner who had advanced money under 
the note, to sue on the note. 13 A. L. J 665 ;' xehether can sue. 


S. S—Suit by one of the heirs of the 
promisee. ■' 

A suit on a Negotiable Instrument by one of 

promisee alone is not maintain¬ 
able. (Odgers, /.) AntonisWAM i t>. Gnana- 

PRAKASAM PILLAI. 12 I,. W. 

_Ss, 8 and 90-Prommery note—Suit bv 

Endorsement to one % 

the debtors—Endorsement struck off— Suit hi 

original payee. 

It is not open to the deft, to plead that the 
payee only a benamidar and therefore if nol 
entitled to recover the amount due under it 30 

88 J?"' ^ promissory note ‘was 

endorsed to one of the debtors but not 10 ^ 0003 ;! 
deratton and the endorsement was struck off he 
original payee can bring a suit upon the pt^mi,! 
sory note. {Sankoran Nair and Oldhrlel 1 T\ 
Pasupathy Aiyar V. Kaman Chetty 

28 I. C. 601 ; (1916, m, W. K. 227. 

-S. 8— Holder. 

A son letiding father’s money with his consent 

and obtaining a pro-note in his name is a holder 
of that pro-note and the presumption is that The 
money belongs to the son unless fraud or misre¬ 
presentation is established. tPrait A J C\ 

Nvi Ma V. Maong Yan Shin, ’ 57 1. C wt 

(1920) 3 U. B. R. 204. 


note — Stranger 
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S. 8 prevents a person suing on a negotiable in¬ 
strument, who is not named as a payee nor enti¬ 
tled as endorsee or assignee. [Pratt, J. C.) Maung 
Saw V. INGRASWA.MI. 56 I. C. 259: 

(1919) 3 V. B. B. 200. 

. ■■ 8. 8— Pro'ftote^Holder's right to sue. 

The holder of a negotiable instrument is the 
only person who can sue on it. Ad insolvent can 
sue on a pro-note in his favour, if the Official As¬ 
signee does not interfere and object. [Fox, C. 
and Hartnol, J.) Ram Bullab Rhirkawala z/. 
Bickraj. 6 L B. B. 174: 19 I. C- 88 : 

6 Bur. L. T. 81. 

-S. 8— Holder in due course — Considera¬ 
tion. 

The mere fact of a person standing as surety 
for the payee of a promissory note in respect of a 
totally different transaction without making any 
payment of money, is not sufficient consideration 
for him to become the holder in due course of 
the promissory note through endorsement to him 
by the payee. [Parlett, /.I K, P. Nambiar v, Sun- 
daRABAI. 14 I. C 813: 5 Bur. L. T. 47* 

-Ss. 8. 9 and 58— Holder in due coufse — 

Endorsee under a forged endorsement is not. 

It is as much a nullity as a forged cheque or a 
forged hundi provided there has been no negli¬ 
gence on the part of the true owner in allowing 
the instrument to come into the hands of the for¬ 
ger. A holder under such a lorged indorsement is 
aot a holder in due course. When an endorsement 
has been forged, it becomes null and void and 
hence cannot convey a title to the endorsee. 36 C. 
239 ; 28 A. 428 ; 24 B. 65 Ref. [Kemp, A. J. C,) 
Kodumal Kalumal V. The Karachi Bank, Ltd. 

15 8. L B. 93. 

- S. 9— Pro-note — Transfer before demand 

—Transferee is a holder in due course. 

A promissory note payable on demand does not 
become payable until a demand is actually made 
and if there 'S no evidence to show that the trans¬ 
fer of the note was made after the demand, it is 
perfectly valid transfer and the transferee is ‘hol¬ 
der in due course'. 47 Cal 861 Het.iCampbcll and 
Moti Sagar, JJ.) Bulaqi Mal v. Abdul Ra»»im. 

1923 Lab. 638. 

- 8. 9— Holder in due course — Delivery by 

debtor to creditor. 

When a negotiable instrument of any sort is 
banded over by a debtor to his creditor in dis¬ 
charge of a pre-existing debt the creditor be¬ 
comes a holder iu due course. (BeamaHy J.) 
Daulat Ram v. Nagindass. 19 I, C. 789: 

15 SoQi* L. B. 833. 

-S>. 9, 10, 60 and 80 — Payments entered 

on back of pronote. 

Payments entered on the back of a promissory 
note do not prove full discharge of note and a 
former demand for its return. The maker of a pro¬ 
missory note is not discharged by paying off the 
payee if tbe note is negotiated. It is no defence 
against the holder that the maker should have 
secured tbe note in return and that his action can¬ 
not be said to be in good faith. [Seshagiri lyer^ 
J ) MUTHU Reddi V. Vrlu Asari. 4 L. W 84: 

35 I. C. 691 : (1916) 8 M. W. N. 107. 


NEG. INS. ACT (XXVI OF 1881), S. 13. 

__ 8 . 9— Endorsement—Suit on promissory 

note. 

A person cannot sue upon a promissory note 
which has not been endorsed to him. 31 Mad. 
534, Not Foil. 17 M. L. J. 393 Foil. (Trotter, J.) 
Ulagappa Chetty V. Ramanathan Chetty. 

32 I. C. 821; 3 L. W. 171. 

-S. 9— Holder in due coursct 

Where no consideration exists either for the 
pronote or for the transfer, the endorsee is not a 
holder in due course. (Krishnaswamy Aiyer, J.) 

In re Kannusawmi Pillai. 9 I.C. 79; 8 M.L.T. 483. 

_Si. 9 and IB^Holder in due course — 

Presumption^Bet ting transactions—Endorsee. 

Where the appellant, a book maker, having got 
a cheque which was obiained in a betting transac¬ 
tion, endorsed in his favour and it is proved that 
he had transactions for a long time with the 
endorser, the presumption in favour of the appel¬ 
lant as a holder in due course is rebutted. The 
onus is on the appellant to prove that not only he 
gave consideration but also that he gave it with¬ 
out having sufficient cause to believe the title of 
its endorsee. (1877i L. R. 2 A. C. 616 ; 24 I. C. 709 
Foil. (Duckworth, J.) E. Stewakt v. G. W, Mer¬ 
cado. 1 Bur. L. J. 40. 

--8. Holder in due course—Suspicious 

circumstances. 

A person who takes a negotiable instrument 
under circumstances which create a suspicion 
that there is something wrong in Ihe transaction, 
or who abstains from enquiry as to the facts pre¬ 
sented to him is not a holder in due course. (Rigg. 
y.) H. J. Green V. Balon. 61I. C. 537: 

12 Bur. L. T. 16. 

-—^8. 18— Cheque — 'Bearer* struck out and 

'order' substituted—Custom of negotiability. 

A cheque from which the word ‘bearer’ is struck 
out without substitution of the word ‘order’, is 
not ncgot'able under »he Negotiable Instruments 
Act. The custom of trade which exists in the 
Bombay market, whereby such a cheque is regard¬ 
ed as an order cheque negotiable, extends the 
definition of the phrase “negotiable instrument’', 
contained in S. 13 of the Negotiable Instruments 
Act and cannot be recognised by law. [Hay¬ 
ward, J.) Dossabhai 3». Virchand. 49 I. C. 388 : 

21 Botn. L. B. 1. 

-8. IS— Negotiable instrument — Test of — 

Transferable by delivery — Holder—Right of, to 
sue pro tempore. 

Before an instrument can be considered to be 
negotiable, it mast be in a form which renders it 
capable of being sued on by the holder of it pro- 
itmpf^re in his own name and it must be by the 
custom of the trade transferable like cash by deli¬ 
very Share certificates with blank transfer deeds 
enclosed by the last registered owner are not 
negotiable instruments. [Chaudhuri, J.) Hazari 
MULK Shohanlal V. Satish Chandra Ghosb. 

46 Cal 331: 48 I. C. 966: 99 C. W. N. 1036. 

-B. 13 Act Vm of 1819 S. 3 —Nege-tiabU 

Instrument — Definition, 

Under this definition a negotiable instrument 
means a promissory note, bill of exchange, or 
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cheque payable either to order or to bearer and 
a promissory note, bill of exchange or cheque is 
payable to order which is expressed to be so 
payable or which is expressed to be payable to a 
particular person and does not contain words 
prohibitinK transfer or indicating an intention 
«at it shall not be transferable. {Moti Sugar, J.) 
Hans Raj v. Eachimi Narain, 1928 Lah. 388. 


NEG. INS. ACT (XXVI OF 1881), S. 20. 


- -—s. \Z—Negotiable instrument—Shah 

Jog Hundi—Incidents of, 

A bill payable to a Shah or banker, similar to 
some extent to a cheque crossed generally and 
payable only to or through some banker, is a 
Shah Jog Hundi and it sa^ishes ihe requirements 
"®Sotiable instrument. (Shadi Lai and 
Wtloerforce, JJ,) Madho Ram v. Nandu Mal. 

58 I. C. 982 : 1 Lah. 429. 


Vlodes ^^—^^^orsement — Assignment — 

transferred 

otherwise than by endorsement alone. It may be 
otherwise assigned and the assignee may sue in 
his own narne the only difference being that the 
assignee will have only the right, title and interest 

of the assignor while the indorsee will have all 

D a holder in due course. 28 Mad. 544 

irAJi® assignment may be oral. {Shadi Lai 

Lachman Das 

V. Hargopal Khubi Ram. 

51 I.C. 260 : 29 P. E. 1919, 


Sb. 18, H8 —Promissory note payable 

person—Presumption under 
S. 118 tf applies— Effect. 

A promissory note payable only to a specified 
person is not negotiable within S. 13 and the 

presumption laid down in S. 118 does not there¬ 
fore apply to such a note ; the onus in such cases 
rests upon the creditor, to prove consideration. 
[Scott Smith, J.) fiRATH Ram v. Autar Singh 
8 P. W. B. 1914: 22 I. C. 861: 33 P, L. E. 1914. 

. ; Sa. 13 and 46— Promissory note payable 

to specified person or order — Negotiation. 

A promissory note payable to a specified per¬ 
son or order is a negotiable instrument and the 
transfer must be by endorsement and delivery. A 
verbal assignment of such a note is not recog¬ 
nised by law. (Mating Kin, J.) T. A. R. A. R. M. 
C/HETTY Firm v, Solomon. 

55 1. C. 718 : 10 L. B. E. 96. 

“7 ^-8.13 (3)— Shah Jog Hundis are negoti¬ 

able instruments—Payable alter natively to one of 
several payees. 

Shah Jog hundis are negotiable instruments 
within the definition in S. 13 (2) of the Negotiable 
Instruments Act of 1881, as amended by the Neg. 
Ins Act of 1914 as being payable in the alterna¬ 
tive to one of several payees. {S^hwabe, C. J, 
and'Contis Trotter, J) Kannayalal Bhoya 
V. Balaram Paramsukh Dass. 43 M. L. J 480 : 
16 L. W. 608 : 81 M. L. T. 284 (H. C.) : 1923 M. 44. 


— —-S. \b—Indorsement-Mere written ac- 

knowledgment of receipt of mo^iey is not. 

A mere written acknowledgment of the receipt 

of money due under a pro-note signed by the 
payee, does not by itself amount to an indorse- 
ment within S. Ip of the Act. Nor does it amount 

0 ° the T p'a , claim under S. 130 

?er /QA ^ absence of words of trans- 

^r. (Spencer and Odgers, JJ.) Chanda v 

Ramunni. (1920) M. W. N. 600 : 28 M. L. T 262 

69 I. C. 943 : 13 L. W. 183 • 

39 M. I. J. 273. 


n,. ^^—Indorsement by stranger 

Whether a suit can be filed on an 

'I'' “ on the back of 

fndors’er Such"=." definition of an 

[wauts, C. J. and Sadastva Aiyar, 7.) Kotham- 

daramaswami Naidu V. Muthiah Chetty. 

46 I. C. 186. 


S- Vhr—Negotiabilit'^ — Incidents of — 
■Delivery order, if negotiable. 

A document is negotiable if by the custom of the 
money market, it is transferable like cash and 
the bona fide transferee obtains a good title 
although his transferor might have stolen it. 
A delivery order may or may not be negotiable ; 
the question depends upon the conditions attach- i 
ed to it and the usage of trade under which it is J 
issued. A document containing conditions may 
be negotiated but when the real effect of a docu¬ 
ment is that the seller will hand o^er certain 
goods to any one producing the document provi¬ 
ded he has them and has been paid hia price, no 
usage of trade can compel him to band the goods 
over if he has not the goods or has not been paid 
the price. {Fox, C.J. and Ormond, J.) Khoo E. 
O. khwbt V. Naniqram Jaqanatha Firm. 

10 Bar. L. I. 02 :40 1. C. 86 : 9 L. B. B. 148. 


contains a direction to pay 

Mon T®’’ contain actual words of direc- 
tion it Contains a direction to pav within 

Kannan. 19 I. c, 410 : 24 M, L. J. 296. 

S. n—Hundi—Liability, 

A Hindi is some times a pro-note and some 
times a bill of exchange, in this case, the Hundi 
was not an ambiguous document but it was a 
promissory note and it made tbe drawer and L 
dorser both liable for half and the endorser alo^ 
for the reminder. {Stanyan, A 7 f* i Ratmja 
Kisan u. H,ra Lal. ■ 

. K-II f' payable on demand. 

A bill of exchange is payable on demand though 

the demand cannot be made on tbe day when the 
bill is drawn. A note which does not fix any dam 
for payment IS payable on demand. {SesLgiri 
A,yar and Nap.er, JJ.) Titto Gopalachariar 
». Maiyappa Chetty. (igig) m. w. n m 

45 I. C. 22 : 8 L. W. 601.’ 

TT"®-. ^—Unendorsed stamp—Cancelled 
according to S. 13 of the Stamp Act. 

A document whose stamp has not'been crossed 

‘’Ll “ight Still come under S. 20 

of the Act If the stamp had been cancelled in 
accordance with S. 12 of the Stamp Act. tPiggott 
7.1 Jawahar Tahkur a/. Emperor. 

O.. T « A. I. J. 643 : 

34 I. C. 815 : 17 Cr. L. J. 203 : 88 All. 480, 
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-S 20— Blank Hundi signed and deli¬ 
vered — Presumption. 

A person signing and delivering a blank Hnndt 
to another Prima facie authorises the latter to 
fill it up and give to the world the bill as accept¬ 
ed by him. He enables his agent to represent 
himseli as acting under a general authority and 
cannot set up secret stipulations between himself 
and his agent, against a bona fide holder for value. 
{Macnair, A. J . C,) Shanti Das i'. HlRA LaL. 

59 1. C. 657. 

-S- 20^Delivery of signed hundi left 

blank— Attachment of unsigned stamp — Estoppel. 

The estoppel under S. 20 of the Neg. Ins. Act 
can only be applied to ibe paper or papers which 
the signat ure covers. The delivery of a hundi 
paper signed but left blank cannot be taken to 
give prima facie authority to make thereon a 
negotiable instrument outside the maximum value 
covered by the stamp by attaching thereto other 
unsigned stamps. The delivery of several signed 
stamps separaicly does not give prima facie 
authority to stick them together for the purpose 
of a single instrument. It is only when the sig¬ 
nature is across two or more stamp papers pasted 
together showing thereby that the several stamps 
have been united with the sanction of the person 
noakiog the signature, that section 20 will govern 
as one transaciion an instrument engrossed upon 
the jointed papers. (Stanyon, A. J.C.) Gokuldas 
NainrasUkhdas V, Radha Kisan. 54 I. C. 3. 

-“S. 20— Omission to state amount of the 

note, in the body of the instrument—Effect of. 

So long as the amount of a pronote can be 
found out from the instrument itself without ex¬ 
traneous aid, the omission to state it in the 
body of the pio-note does not vitiate its character 
as such 5 Bur, L. T. 162 Dist. {Duckworth, J.) 
Maung Po Ye v. Ye Chein Hong. ' 

11 L. B. B. 439 : 1923 Rang. 97. 

-—S. 20— Inchoate instrument — Name of. 

payee not given—Effect* 

Though a payee can fill in a blank in an inchoate 
instrument and sue on it himself or endorse it to 
some one else, no decree can be passed on such 
a blank instrument it it does not contain the name 
of the payee. Such an instrument is not negoti¬ 
able. {Twomey, J.) M. N. P, L. Firm v, Kirwan 
GvaN. 17 I. C. 916 : 6 Bur. L. T. 102. 

-S. 22—Time of presenting hundi for 

payment. 

Where a Hundi is drawn on 7th May and is 
payable 61 days after that date a presentment of 
it for payment on July 10th would be a correct 
presentment, the rule being that a bill of ex¬ 
change not expressly payable at sight, on de¬ 
mand, or on presentment, must be presented for 
payment at maturity, i. e,, on the third day after 
the specified day for payment. Such a hundi need 
not be presented at once to the payee or ihe en¬ 
dorsee for acceptance. {Walsh and Sundar Lai, 
//.) Ganoa Prasad v. Hira Lal. 

30 All. 86 : 37 I. C. 666 ; 14 A. L. J. 1166. 

--8. 22— Hnndt—Contract dispensing with 

days of grace—Whether permissible. 


neg. ins. act (XXVI OF 1881), 8. 28. 

Per Seshagiri Aiyar, /.—Parties to a Hundi may 
contract that S. 22 relating to days of grace shall 
not apply to them as the giving up of the benefit 
does not ofiend public pohey. Per Sadasiva Aiyar 
J. {contra).—As tUe prevision in S. 14 of the 
English bills of Exchange Act is left out in S. 22 
of the Negotiable Instruments Act, it is not open 
to the parties to contract themselves out of the 
benefit of that section in regard to days of grace. 
[Sadasiva Aiyar and Seshagiri Aiyar, JJ,\ 
VaLLIAPPA CHETTY V. ST’BPAMANIA Chetty. 

15 M. L. T. 342 : 23 I. C. 431 : 26 M. t. J. 494. 

-- 86 22 (2) and 2^—Date vf maturity— 

Limitation. 

A hundi payable on Ihe 28lh January was at 
maturity on ihe 31st of that month under S. 22 (2) 
on the Negotiable Instruments Act. {Rattigan, J.) 
NaNak Singh i. Keshodoss. 1 P. W. B. 1915 : 

27 I. C. 608 : 84 P. L. R. 1915. 

-Ss. 26 and 2^—Pro-note by manager of 

joint family—Liability of other members, 

A Negotiable Instrument drawn by a Manager 
of a Hindu icint family is binding on other mem¬ 
bers provided it was made for family pur¬ 
poses. {Piggott and Walsh, JJ. Krishnanand 
Nath v. Raja Ram Singh. 20 A. L. J. 233 i 

44 A. 393 :1922 A. 116. 

-S. 26— Minor — Bill of exchange. 

A minor can draw a bill or issue a cheque on 
the banker. A minor is not incompetent to be a 
payee. {Wallis^ C J., Abdur Rahim and Srinirasa 
Aiyangar, //.) Raghava Charjar v. Srinivasa 
Kaghava Chariar. 40 Mad. 308 : 20 M L.T. 407 : 

(1916) M. W. N. 363 : 36 1. C. 921 : 

31 M. L, J. 676 (F. B.) 

-Ss. 27 and 2%—Trustee of a charity— 

Personal liability on ihe bill op note — Agent, 
meaning of. 

A person drawing a bill or making a note as 
trustee of a temple or charity is not acting on 
behalf of a principal personally liable on such 
bill or note. “ Agent ” in Ss. 27 and 28 means 
the agent of a person capable of contracting 
within the meaning of S. 26 ; and when the agent 
is not liable the principal is. 17 M. L. J. 615 ; 
(1911) 1 M. W. N. 143, 26 I.C. 35 : 32 M. L. J. 259 
Foil. [Wallis, C, J, and Spencer,).) Palaniappa 
Chettiar V. Shanmugam Chbttiar . 

41 Mad. 815 : 36 U. L. J. 90 : 24 M. I. T. 51 : 

49 I. C. 23 : 8 L. W. 817. 

-S. 2%—Hundi—Principal and agent — 

Liability of agent—Person not named os party 
not liable. 

The name of a person or firm to be charged on 
a negotiable instrument should clearly be stated 
on the face or back of ihe document, so that the 
responsibility is made plain and can be instantly 
recognised as the document passes from hand to 
hand. In order to make a person liable as prin¬ 
cipal on a hundi executed by his agent, it is not 
sufficient that the name is disclosed in such a 
way that on any fair interpretation of the instru¬ 
ment his name is the name of the person really 
liable. A statement after the signature of the 
drawer that he is the “ Superintendent “ of ano¬ 
ther's affairs Is merely descriptive 'and does not 
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make the other person a party to the instrument. 
In an action on a bill of exchange or promissory 
note against a person whose najie properly 

appears as party to the instrument it is not open 
by way of claim or defence to show that the sig¬ 
natory was in reality acting for an undisclosed 
principal. [Lord Buck-master.) Firm of Sad- 
SUK jANKi Das v» Kishen Prasad. 

46 Cal. 663 : 29 C. L. J. 340 
17 M. L. J 405 : 25 Iff. L T. 258 
21 Bom. L. R. 605 : 1 U. P. L, B. (P.C.) 3? 
{1919) M. W. N. 310 : 23 c W. N. 937 

10 L. W. 143 : 50 1. C. 216 
36 M. L. J. 429. (P. C.) 


NEG ins. ACT {XXVI of 1881). S. 28. 


S. 28—Hundi~Signing as tnunim— 
Liability. 

Section 28 of the Negotiable Instruments Act 
can have no application to a case where it is 
found that the defendant signed the Huodi as 
munim and that money was lent not to him in his 
persona) capacity but to the firm. [Banerji and 
Gokul Prasad, JJ.) Firm of Hazari Lal 
Chhanga Mal V. SOHAN Lal. 1923 A. 407 


---S. 28—Promissory note— Liability of 

maket Plea of agency—Proof of. 

Where the maker of a negotiable instrument 
does not indicate that he signed it as an agent 
nor is there anything in the document itself mdi 
eating that the executant did not thereby incur 
personal iiabilitv, the executant is personally 
liable, [l^ewbould and Panton, }J.) Durga Pra¬ 
sad Sen V. Kali Charan Aich Roy. 64 I, C. 742. 


..28— Agent—Signature with vilasam 

of principal —Liability. 

The agent of a Nattukottai Chetty, executed a 
pro-note in favour of the plaintiff to which he put 
his signature prefixing his principalis vilasam 
thereto. The amount was debited to the prin¬ 
cipal, in the body of the note. Held, that the 
executant had expressly excluded his personal 
liability, and that the principal alone was liable, 
[Spencer find Krishnan, JJ.) Natesa Aiyar v. 
Sattya PiLLAl. 511. C. 386 : 8 L. W. 622. 


i J 5^' ^0—Promissory note — Exe- 

cuted and singed by the guardian^Money stent 

on minor—Minorus estate tf 

froTfhe niff r ^orrovied 

inp moneys tor purposes bind¬ 

ing on the minor and executed a promissory note 

Ind 

and the deft, was sued on ihe no^e Held 

NeW^^^ pay the debt.’ The 

weg. Ins. Act contains no provision as to pro- 

by guardian and Ss. 28 and 
JU of the Act do not cover all cases of representa- 
bon and cannot therefore be applied to them. 
Ihe case oi one person signing for another who 
s sut juris is not on all fours with that of a 
^-^ecuting a document on behalf of another 
who IS incapable of contracting. Where the 
validity of a transaction has to be looked at from 
two standpoints, each of them should be regarded 
as supplementing the other The doctrine of the 
Hindu Law is not to be lost sight of because a 
contract coming under its purview is also regu- 

iin M of law. 6 M. I. A. 3^3 ; 

30 M 88 , 23 M. 597 ; 26 M. 330 ; I7 M. 221 ; 

77.) padma 

Krishna Chettur v. Nagamani Ammal. 

39 Mad. 915 : 30 I. 0. 674 : 18 M. I. T. 216 


agent ~ note—Liability of 

When the pro-note describes the executant as 
agent in the body and the agent signs as agent 
the agent is not personally liable, the inference 
being that he did not intend to make himself 
personally liable. [Sadasiva Aiyar, 7.) SuNDE- 
Rasa Gurukkal V. Sambarina AiyaR- 

28 I. C. 93 : 2L. W. 188. 


S. 28 —Promissory note by agent, trustee 

or executor—Liability. 

Per Kumaraswami Sastri, J : —In a suit on 
promissory note executed by a trustee or an exe 
cutor, who does not however sign as trustee or 
executor, there can only be a personal decree 
against the executant, or, if theexecu'ani U dead, 
against his or her legal heirs, and there cannot be 
a decree against the trust Ci-tate or the testator’s 
heirs [Sudasiva Aiyar and Kumaraswami Sastri. 
JJd Ammalu Ammal v, Namgiri Ammal. 

33 M. L. J. 631 : 22 M L. X. 391 : 
6 L. W. 722 : 43 I. C. 760 : 
(1918) M. W. N. 110. 


; ^^—P’o-»°t‘—M»nt~Signature not 
as agent—Personal liability of maker. 

An agent even if he is described as such in a 
pro-note is not exempted from personal liability 
If he does not sign the pro--ote as an agent 
25 M. L. ]. 475 (F. B.l Foil S. 28 of the Nego¬ 
tiable Instrumenis Act applies both to instfu- 

vernacular. 

[Sadasiva Aiyar and Spe’.cer. JJ.) YiNguNath 

China Venkataranim Garc v Katagiri 
Venkata Narasimha Ryemin. ^^atagiri 

14 M. L. T 502 : 21 I. C. 650 ; 
(1913) M. W. N. 1005. 


S. 28— Payee, agent of firm. 


The principle of S. 28 of the Act that if 
a promissory note is made payable by a per 
son as agent of another, the latter is not liable 
personally on the note, applies also to the case 
of a payee- 28 M. 544 Foil. [Abdur Fahim and 
Srinivasa Aiyangat, JJ.) Gulamsa Ravuthar 
V. Vishvanatham Chhttiar. 

(1917) M. W. K. 344 : 40 I. C. 347 : 

6 L. W. 721, 

C D—VOL. IV 28 


—— S. 28—Maher describing himself as agent 

—Signature and promise unqualified. 

®described himself 
as agent in the body of the pro note but his 

promise to pay as well as his signature were 

unqualified by any reference to his alleged prin- 

cipal he could not evade his personal liability. 
The agent will be liable unless he cleat ly ex. ress- 
es on the face of the instrument that he does 

Ayhng, 

amd Oldfeid, JJ,) Koneti Naicker v. Jatu 
Gopala Aiyar. 3g 432 : 

25 M. L. J. 425 : 21 I. C. 417 : 

14 M. L. T. 414, 

[Affirming 16 I. C. 869 : 12 M. I. T. 867.1 
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- 3 Agent's liability— Mere descrip¬ 
tion as agent in the pro-note. 

Per Sndasiva Aiyar, /.—An agent making a 
pro-note cannot shirk his peronal liability unless 
he states distinctly in the body of the note that 
he did not undertake any personal liability for 
the same ; mere mention in the pro-note that he is 
an agent is not sufficient. Where a relief is claim¬ 
ed against persons other than the executants of 
a pro-note or in the alternative against the maker 
and at the trial a distinct issue is framed to deter¬ 
mine the maker’s liability under the Act, held 
that the additional issue was rightly framed 
and that the plfl's claim could not be defeated 
by his original frame of the suit. Per isuudara 
Atyar, J.— An indirect mention somewhere in the 
note of the agent’s intention to avoid personal 
liability is sufficient under S. 28 of the Act, Such 
cases should not be all owed to be connected into 
suits on the negotiable instruments against the 
executants. {Sundara Aiyar and Sadasiva Aiyar^ 
JJ.) Koneti Naikfr V. Jatu Gopalaiyar. 

12 M. I. T- 367 : (1912) M, W. N. 984 : 

16 I. C. 869 : 23 M. L. J. 417 : 

Affirmed on appeal 21 I C. 417 : 38 Mad. 482. 

-S. 29— LidbilHy of the executant. 

When the executant of a pro-noU does not sign 
it in a representative capacity he is personally 
liable. {PratU J. C. and Boyd, A. J C.) Ramsingh 
V. PERUMAL. 32 1. C. 582: 9 S. L . R. 150. 

-S. ZO—Drawer—Liability of. 

The drawer of the bill of exchange is liable as 
surety till the acceptor pays the balance alter his 
set off. {Macleod, J.) Indian Specie Bank, Ltd. 
V. Nagindas Hurgivandas NaNvati. 35 I.C. 628: 

18 Bom L. B. 689. 

--Ss. 30, 93, ZZ—Notice of dishonour not 

given — Damage—Burden of proof. 

The formal notice of dishonour to the drawer 
is not compulsory in every case and is dispensed 
with when the party charged could not suffer 
damage for want of such a notice, Ss. 30, 93 
should be read along with S. 98 of the Negotiable 
Ins. Act. When no formal notice of dishonour is 
given and it is alleged that the party charged did 
not suffer damage for want of such notice, the 
burden of proof lies on the person who did not 
give the notice to prove absence of damage 
{Kensington J.) /inda Ram v. Tada Mall. 

96 P.W. R. 1911 ; 10 1. C. 405 : 173 P. L- B. 1911. 

--^S. ZO—Collateral agreement — Defence — 

Railway receipt given as security. 

The drawer of a bill of exchange or cheque can¬ 
not set up a collateral agreement as a defence to a 
claim under 30 of Neg. Ins. Act. When, as j^ecu- 
ritv for acceptance, the drawer of a hnndi han 
ded over to a Bank. Rahway rece>pts for goods 
consigned to him as colUteral security and the 
Bank through mistake handed over the receipts to 
the drawee before acceptance the loss of the colla 
teral security in no way affects their right to re¬ 
cover the amount of hundi trom the drawer. 
{Pratt, J- C. and Fawcett, A. J. C.) Karim v. 
People’s Bank of India. 80 I C. 35: 9 S.L.R, 32. 

_ Ss. 30, 93 and l0Z~Drawci—Liability— 

When arises. 


neg. ins. act (XXVI OF 1881), S. 32. 

The drawer of a hundi is not liable if due 
notice of dishonour is not given him and the fact 
of the payee demanding payment two months after 
maturity is not a sufficierrt compliance, with 58.93 
and 106 of the Act. {Pratt, J. C, and Fatt>ceti, 
A.J C.) SOBHOMAL V. POHUMAL. 18 I. C. 256; 

5 S. L. B. 168. 

-Ss. 32, 37 and Liability of maker 

and acceptor—Burden of proof—Promissory 
note, without knowledge and in absence of Payee 
to enable third person to raise money. 

The liability of a maker or acceptor of a negoti¬ 
able instrument is based on the following princi¬ 
ples:—When it is admitted that the maker of a 
note or acceptor of a bill made or accepted it, 
unless the plaintifi is charged with fraud and 
sofot prima facie is made against him he 
need not explain the circumstances at all, and 
except under peculiar circumstances, the proof of 
which lies on the deft, a man who signs a bill is 
presumed to be liable for the whole amount 
appearing on its face. A pro-note executed in 
the absence and without the knowledge of the 
payee, to help a friend of the maker to raise 
money on it and money is sub'=^equently advanced 
on such instrument to a third party, must be 
deemed to have been executed for consideration. 
Where a lesser amount than the one shown in 
the promissory note is subsequently advanced by 
the payee, the liability of the maker is propor¬ 
tionately reduced according to S. 44. (IPn/s/i and 
Stuart, JJ.) Nasir Ali v. Kher Chand. 

36 I. C. 996. 

-Ss. 32 and Bills of e,xchang€— Accep- 

i tancebofore war—Govt, proclamation allowing 
British subject to obtain goods on enemy steamer 
in neutral port—Effect of. 

A bill of exchange upon the deft, against goods 
in favour of the plffs. payable at thirty da\s’ sight 
was accepted before the outbreak of war. The 
goods were despatched from an enemy port in an 
enemy steamer, Th*j steamer reached Bombay 
before the outbreak of war but departed to a 
neutral port to avoid capture. The bdl was 
presented On the due date and dishonoured In 
the meantime, the Govt, issued a proclamation 
authorising British subjects to make payments for 
obtaining their cargoes in neutral ports to the 
agent of shipowners in an enemy country. The 
defts. denied their liability since their acceptance, 
was qualibcd, the bill having been drawn against 
goods not yet received, held^ that (1) they were 
still bound to pay on demand after the proclama¬ 
tion whereunder consignees were permitted to 
take delivery of goods from cnenriy ships in 
neutral ports ; (2) the consideration for the 
accepiance did not fail, for (he proclamation 
permitted performance before it was too late. 
(Scp/f, C. J. and Heaton, J.) MoTiSHAW and Co. 
V. Mercantile Bank of India. 41 Bom, 668 ; 

37 I. C. 268 : 18 Bom. L. R 621^ 

-S. 32 —Partner executing pro-note to co' 

partner—Liability 

The fact that the maker of a pro-note is a part¬ 
ner of the payee is no defence to a suit on the 
note unless the instrument is treated as an escrow 
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or a nullity. (Phillips and Krishnan, JJ.) SuN- 
kara Ratha Doss v. Spari Kopils. 

49 I. C. 191. 
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Ss. 32 and 120^Protf2issory ttoie—Subse- 
queni contract, 

A payee of a promissory note if he has made a 
contract to the contrary with the maker cannot 
sue on the note unless he has performed the con¬ 
tract, as the maker can set up against the payee 
such subsequent written agreement. (Skinner, 
A. J. C.) Sheik Imam v. Ishak Ali. 

10 I. C. 734 : 7 N. L. R. 39. 


S. 32 Hundi Liability of maker. 

kQ ^ LI .J I ^ L 


of a Hundi is not discharged from 
liability by the holder in due course getting 
payment of what is due and the ultimate drawee 
IS entitled to recover from the maker what he 
paid. (Kanhaiya Lai, J.C.) JhammaN Lal j; 
Bhagwan Das. 53 i.c. 652: 6 0. L. J. 492 


NEG. ins. act (XXVI OF 1881), S. 37. 

^ ^hat his name was 

entered in the hundt benami and he is not liable 

by mercantile usage, he must prove that the 
transaction was benami and that his liability is 
avoided by such usage. (Shah Din and ChVvis 
JJ.) Durga Das 2/. Kanshi Ram. 

166 P.L.E. 1912 : 16 I.C. 769 ; 273 P. W. R. 1912 


Sa. 32, 66 and 59— Liability oj .maker of 
promissory note—Effect of endorsements—Fraud 
—Person liable for. 

A promissory note payable on demand is re¬ 
garded as a continuing security. Endorsements of 
pavment nmy be made on a pro-note under S. 56 
and the note then becomes negotiable only for 
the balance due but if no endorsement is made, 
the note is negotiable for the full amount express¬ 
ed in it. If the payee commits fraud for transfer¬ 
ring the note for the full value without informing 
the endorsee that some payments have been made, 
the person to suffer by the fraud is the person 
who by his omission to insist on his payments 
being endorsed on the note enabled the fraud to 
be committed. (1889) 2 Q.B.D. 13 Ref. (hox, C. J.) 

VlTHALDAS KhaNDAS V. INDRAVELLU. 

8 Bur. L. T. 181 : 29 I. C. 936 : 8 L. B. R. 202. 

Ss. 36, 45 (a) and 81— Loss of Hundi 
before presentation—Duplicate not obtained— 
LiaHltiy of endorser. 

The fact of the Bill of Exchange having been 
dishonoured and of its intimation to the endorser 
must be proved before the endorser is made liable 
under S. 35. (Piggott and Gokul Prasad, JJ.) 
Sanehi Lal V. Onkar Mal. 

18 A. L. J. 981 : 59 I. C. 675 : 

2 U. P. L. R. (All.) 376. 

* -S 36— Lost or stolen Hundi — Genuine' 

uess—Liability of indorser—English Law. 

A lost or stolen Hundi is ex hyPothesi genuine 
and ihe liability of a sAaA who is paid does not 
resc on a guarantee of genuineness. The liability 
of a holder who endorses a bill of exchange and 
passes it on under the English Law is only that 
of a surety for the drawer and the acceptor but 
his position does not involve any liability to the 
acceptor. (Scoff, C.J, and Davar, /,) Sethina v, 
JwALA Prasad Gaya Prasad. 

39 Bom. 613 ; 26 I. C. 896 : 16 Bom. L. B. 972. 


of indorser. ^^-Dishonour-Liability 

responsible to every subsequent 
holder in case of dishonour by the drawer if he 

disho.iour, except when 
(ij) there is a contract to the contrary or ( 6 ) he ex¬ 
pressly excludes or limits his liability in the 
indorsement itself. He is liable as a surety for 

absence ^of a 
contract to the contrary liable as principal to his 

Somasundaram Chetty V. 
Lakshman Chetty. 17 I C 951 

5 Bur. L. T. 173. 

fhJh liable to 

the holder of it who pays consideration for it 

even if the instrument was originally made with- 

out consideration. (Ryves and Lyle, JJ ) Hazari 

Lal V. Tulshi Ram. 19 I.C, 637 : 11 A.L.J. 481. 

Drawer of bill of exchange—Set 

rl ^ exchange is entitled to 

claim set off from the payee for the amount due 

acceptor of the bill from the payee 

^facleod, J.) Indian Specie Bank, Ltd v 

NagindasHurjivandasNanavati. 

36 I. C. 628'. 18 Bom. L R. 689. 


off. 


self-Pr!seJi‘J"t''^ 66-//«„d.' drason on him- 

The drawer of a bundi made payable after a 

is^’^bable ‘Jher‘he drawee 

S 37 and fr debtor under 

7^11 ^ presentment for acceptance or present- 

««« for payment is unnecessary. (Drake Brock¬ 
man, J. c.) Lachman Prasad 2^. Ramachandra. 

51 I C. 859 : 16 N. I. R. 128. 


--S. 35 —Lost Hundi—Commission agent 

both payee and indorser of Hundi—Indemnity 
required—Mercantile usage. 

A Commission agent through whom a Hundi is 
purchased ig liable to the buyer for the amount of 
the hundi when he is payee and endorser of the 


s. 37 regards as principal deb‘ors those who 

execute a pro-note when there is no other mutual 

Contrary. It is not open to 
one of the executants to prove by oral eviderce 
that he was a surety. (Young, J.) Vellian Chett^ 
V. WOOMIDY Yiramah. 29 I. C 760 

-37 and ^2—Hundi—Holder in due 

course — Novation. 


Deft, promised to pay C. or order sixty days 
after date a sum of Rs 10,000 under a Hundi 

endorsed to plff. who sued for the money The 

deft, pleaded that plff. was not a holder in due 

course and that the hundi was discharged b 7 i 

subsequent mortgage given by the drtwee to 
plff. by novation and that deft, who was a surety 
was discharged. Held, that the plff. was a holder 
in due course and that the deft, was liable as 
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surety. S. 135 of the Contract Act did not aoply. 
[H^rlnoll, C. J. and Young. J ) ], E. Loader v. 

The Chartered Bank of India, Australia and 
China. 21 1. C. 222 : 6 Bur. L T. 171. 

_S. Failure of consideration—No obli¬ 
gation created. 

Where a promissory note was executed as part 
consideration for the price of a room .vbich could 
not be convcsed held that the consideration tail 
edand the pro.nissory note created no obligaiion 
to pay. [Pratt, J.) Me Ayoob and one Sow- 
dagbr. 1 Bur. L. J. 261 : 1928 E. 127 (2) 


Ss 46. 58 and Bb~I*idorsement by holder 
—Hundt sent by post to indorsee—Hundt taken 
by stranger—Payment to forged endorsement — 

a party primarily liable on a negotiable 
insiruinent pays the a nount thereof to a wrong 
person, holding it under a lorged indorsement, 
he remains liable to the true owner. The only 
exception to this is where the payee’s indorse¬ 
ment on a cheque payable to order is forged. In 
such a case the drawer is discharged it be pays 
the amount in due course. No holder of a nego¬ 
tiable instrument, though he may be holder in due 
course, can acquire a title to the instrument 
through a forged indorsement S. 58 ol the Ntg. 
Instruments Act which protects a holder in due 
course where a negotiable iustcument has been 
obtained by mean^ of an offence d- es noi apply 
to a case ol forgery. 24 B. 65; 28 A. 428; 36 C. 239 
Ref. In the case goods, if a roan lake^ and sells 
them when he has no right the owner may Wdive 
the pait and recover the proceeds in an action 
lor money had and received. And equally if a per¬ 
son wronglully convert a bill and leceive the 
amount, me owi.er ot the bill may cither sue in 
tort or may waive the tort, and recover tlic money 
as received lo ms use. A person forging a name 
in a hundi and getting pavment is guilty of a con¬ 
version of the hund> and the proceeds of the 
hundi received by him are the mone\3 of the 
true owner. [Mtilla, J.) Thokappa Devanappa v. 
Umedmalji. 2b Bom. L. R 6u4 : 1924 Bom 203. 


Sb. 46. 47 and 4iB-~Transfer without in 


NEG. INS, ACT (XXVI OF 1881), S. 67. 

anything like an equitable assignment, and the 
trai'Sicree therefore without any endorsement 
in his favour gets no title. [Carnduff and Rich- 

a.dson, ]],) Akhoy Kumar Pad v.Hari Das 

Basak. 

22 I. C. 500 : 19 C. L. J. 33o. 

-Ss. 48 and 15—.4ssig»»iertf by separate 

writing. 

A written assignment of a promissory note in 
the shape of a separate document confers on the 
assignee a title to sue on ihe note. 16 C. W. N. 
660; 24 M 654; 28 M. 544; 31 M 534 Kel. 3 L.W. 
171 noi foil. 13 Bar L. T. 37 : 14 Bur. L. R. 25* 
8L B R. 288 Ret. [Diiokworth, J.) Palawan 
V. Kanu. 661 C. 601: 

11. L. B. B. 174. 


S. 50 —Rights of Indorsee. 


The endorsee of a pr -note stands in the shoes 
of the endorser unless his rights are soecifically 
restricted. An endorsee of a pro-note cannot 
Only sue the promisor personally but can also 
realise the amount from tne assets of the lamily. 
[Ayltng and Seshagiri Aiyar, JJ.) NataRAJA 
Naicken V- Ayyasami Pillai. 

6 L. W. 410: (1917) M. W N. 230: 

82 M L. J. 354 : 

38 I. C. 339 : 21 M. L. T. 406. 

S gQ —Indorsee cannot sue on original 


considera lion. 

An indorsee of a pro-note can only sue op the 
note as suen and ca*»noi fall back on the original 
consideration. 21 M. L. J. 526 Rel. 

C.J.and Duckworth, J.) Maung Pho Mya v. 

Uawood & Co. 66 I C. 584 : 

11 L. B. B 137. 

88 . 51 and 60—EnrfoMtfc'S for collection— 


dorsement or delivery—Rights of transferee. 

A negotiab.e instrument can be transferred 
under tne general law without endorsement and 
delivery of possession. But the transferee nnaer 
the general law would not be in the privileged 
position of a “holder " under the Negotiable Ins¬ 
truments Act, but would be merely in the position 
of a transferee of any ordinary chattels and 
would have no better title ihan his transferor, 
[Carnduff and Chatter jea, JJ ) Binode Kishoke 
GOSWAMI V. Ashutosh Mukekjee. 

14 I. C. 720 : 16 C. W. N. 666. 

Sa. 48 an'* 78—T. P. Act, Ss- 123 and 


J 30 —Promissory note payable to order—Delivery 
without endorsement—Transfer if effected. 
Where a promissory note was handed over to 
a person by the payee without any endorsement, 
there is no completed legal transfer of the in¬ 
strument either as a negotiable instrument 
or as an actionable claim, neither is there 


Joint indorcies—Successive endorsements in 
blank—Effect of, 

S. 51 of the Ncg. Ins. Act does not require 
that the endorsoments should be at one and the 
same time. Us effect is only to prevent one of 
two or more payees or endorsees negotiating the 
i romissory note and its requirements are satis¬ 
fied U the endorsement is by all the payees or 
endorsees. Where one of three endorsees of a 
pro-note (oi collection endorsed it in blank and 
handed it over to the other two for collection and 
the oiher two later indorsed the note also in 
blank and delivered it to the plfi.. the plff. 
gets a good titie to the note. (ATMumruityamr 
Saslri and Devadoss, J1,) ANNAMALAI ChbttY 

V. Muthiah Chetty. 

(1922) M. W. N 263 : 1923 Mad. £10. 

-- S. 66-P^orwissory note—Transfer of 

balance due under. 

S 56 of the Act does not prohibit the transfer 
of the balance due under a promissory note. It 
only piohiOits a transfer of a poi iinn only of the 
sum due upon it [Johnstone, C. 7.) JaiCHAND o. 
Sardar mnqh. 6 P. W. B. 1918: 44 I. C. 364: 

i60 P. L.B. 1917. 

-S. 67—Promissory note in favour of 

execulor—Snit by legatee ivithont indorse¬ 
ment—Noi maintainable. 
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Defendant executed a promissory note in favour 
of A one of the executors of the estate of a de¬ 
ceased person. The executors were sub-equently 
discharged and one of the legatees, in whom 
the estate vested, assigned the promissory note 
to the plaintiff. There was no ind -rsement of 
the promissory note by the executor in favour of 
the legatee. In a suit oo the promissory note by 
the plaintiffthat the plaintiff had no valid 
title to the promissory note and the suit was not 
maintainable. {Ayling aud Odgers, JJ.) Kuppu- 
SWAMI Mud*L*AR V. NaRayanaswami Aiyer. 

44 M I, J. 510 ! 32 M L T. (H. C.) 192 * 
17 L. W. 676: (1923) M W. N. 3^2: 

1923 Mad. 593. 


-S. 57— Succeeding trustee if can sue on 

pro-note to predecessor without assignment or 
indorsements 

A trustee can sue on a pro^note in favour of 
his predecessor in title without assignment or 
endorsement. {Ayling and Seshagiri Aiyar, JJ.) 
Ramanadhan Chetty V Kathavalen. 

41 Mad, 353: 33 M. L. J 627: 22 M. L: T. 468- 

(1917) M. W. N. 843: 42 1. 0. 934 : 

6 L. W. 753 : 

-Ss. 58 and 85— Inter-relation — Forged 

endorsement—No title can he got under. 

No person can claim title to any negotiable in¬ 
strument through a forged endorsement except 
incases memioned in S. 85 ot the Negotiable 
Instruments Act, The possession of the person 
with a defective title is different from the person 
that has no title at all. The endorsements 
through which the holder in due course can 
claim must be genuine. Though the pledgee 
may be ignorant of the fact that the endorse¬ 
ments had been forged still he takes the pledge 
at his peril and therefore acquires no litle what¬ 
ever. {Kennedy^ J. C. and Raymond^ A. J. C.) 
The Karachi Bank v. Kodum ,l Kalumal. 

1923 Sind 54. 

- S. ^Surety — Paymet of dishonoured 

Hundi. 

It is only when the surety presents a hundi 
for payment within reasonable time, and gives 
notice of dishonour to the drawer, he gets into 
the shoes of a holder in due course. If a surety 
pays the amount of a dishonoured hundi, he ran 
recover the amount from the drawer. [Ayling 
and Napier,) Muthu Raman Chetty v. Chun- 

NAVFLYAN CHETTY. 

39 Mad. 965; 30 M. L J. 369: 19 M. L, T. 278 : 

3 L W. 393: 33 I. C. 508: 

(1916/ 1 M. W. N. 290. 

• 8. 69— Failure of consideration — En- 


NEG. INS. act (XXVI OE 1881), S. 64. 

sentment for acceptance. Ss. 63 and 83 of the 
Negotiable fnstruments Act regulate the condi¬ 
tion under which a presentment for acceptance 

IS valid and the consequence of not complyin 

m Ki°‘’' and have no applicrtio 

to hundi payable on demand. (Daniels J) 

Nand Lal n. Firm Gulab Rai Narain Das. 

f923 A. 345. 


Ss, 64 and 76 (d)— 
d,awee the Same-Presentation for payment- 

Not necessary^ ^ ^ 

In a case where the drawee and drawer of a 

hundi are the same, presentation for payment is 
not neces-ary tor no question of damage can 
arise as the facts are all known to the person 
drawing M. [Ryves and Gokul Prasad, JJ) 
Pachkauri Lal v. Mul Chand. 

44 All. 654: 20 A. L. J. 437: 
L.R. 3 A. 379: 1922 All. 279. 


t Ss. 64 and 76 — Bill of exchange — Pre¬ 
sentment—Draw. y’s luibility—Onus, 

a bill of exchange endorsed it 

to plfif. and became an insolvent. Piff. sued the 

J 'drawee Without presenting the 
b to the drawee Tne drawer had drawn the 

bill for articles sold to the drawee. Held, that no 

nn? drawee was 

not liable and the onus ot proof that the drawer 

CJ.and Tudball,J ) Nanhey Mal v. Chaitram. 

16 A. L. J. 899: 43. I. c. 364 : 41 All. 40. 


Sfl. 64 and 76 {d)-Presentation 


Burden ot proof. 

Where the bidder of sues the drawer 

and the other pai lies to it without however hav- 
mg made any presentment of the hundi, the 
onus ison him to prove that the drawer could 
not suffer damage by such non-presentation 
Scope of Ss. 64 and 76(d) Explained. 33 A, 4 

/.) Gaya 

Din V, Sri Kam. 39 , 

39 I. C 649: 15 A L. J, 267. 


dorsement by payee after maturity, effect of. 

Where consideration has failed, the payee 
cannot by endorsing the promissory note after 
maturity give any rights to the endorsee as 
against the maker. {Lindsay, J. C.) Ajaz 
Husain v. Mirza Md. Sajjad. 32 I. C. 432 : 

18 0 C. 272 

Ss. 63 and BZ—Presentment for accep¬ 


tance—Hundi payable on demand. 

The presentment requisite in the cases of a 
Hundi is presentment for payment and not pie- 


Indorsee Proof of Presentment. 

An end.irsee of a bill of exchange cannot 
recover judgment against the drawee without 
proof of presentment. [Harrington and Carnduff, 
JJ.) SiNGAR Mal V. Bhudan Sahu. 

19 I, C. 351. 

-Ss 64 and 76 (a)—Loss of Hundi does 

not exruse non presentment—Power to get 
duplicate—Power of Courts. * 

Neither bankruptcy nor death of the party dis¬ 
penses with the presentment under section 64 of 
the Neg. Ins. Act as even the loss of the bill or the 
note does not excuse non-presentment. Power to 
obtain duplicate in case of loss is a part of the 
mercantile laws of countries and ample scone 
is giyen to it by Court of Equity in England both 
on bills lost before and after maturity and on 
notes as well. Indian Courts administering rules 
of equity, justice, and good conscience will adopt 
the above as being not only in consonance with 
the spirit of the section but also as being the rule 
applied to similar cases in England. [Scott Smith 
J.) Firm Udho Ram Chanpi Ram v Firm of 
Hem Raj Tej Bhan. 1924 Xah 198 
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-8. 64— Hurtdis executed as collateral 

security — ^on-presen tation—Effect of. 

Under S. 64 of the Act the effect of non¬ 
presentment of Hundi is that it cannot be made 
the basis of a claim against the drawer or the 
person signing as surety. But where it has been 
given as a collateral security of a book debt and 
the creditor does not make use of it there is no 
novation and the creditor is not debarred from 
suing on the original cause of action. (Robertson 
and Bcadon, JJ.) SURAJ Kumar v. Baldeo Das. 

18 I. C 701 : 23 P. W. B. 1913 : 60 P. L. R. 1913 : 

48 P. E. 1913. 

___S. 64 — Hundi ^ Presentment—'Other 

parties'—Meaning of. 

Presentment for payment is necessary to 
charge the acceptors of a Hundi- The words 
"Other paties” in S. 64 mean parties other than 
the holder. 21 All. 450; 32 Bom. 247 not Foil. 
[Daniels. A. J. C.) The Oudh Commercial Bank 
Ltd, V. GUR Din. 59 I. C. 604 : 23 0. C. 364. 

S 04 —Presentation of pronote — When 
necessary. 

Presentation of a pro-note is a necessary condi¬ 
tion only for making liable persons other than 
the makers. [Pratt. J.C. and Boyd, A. 7. C.) 

Ram Singh v. parumal. ^ ^ 

32 IC. 682 *. 9 8. L. E. 160. 


NEG. ins. act (XXVI OF 1881). S. 79. 

S. 76 (b )—Engagement to pay. 


_S. 67— Promissory note—Plea of material 

alteration. 

Where one or two joint promisors admits exe¬ 
cution of a promissory note it is not open to 
him to plead a material alteration of the note 26 
M. L. J. 2.S7 Dist. [Hannay,J.) TunUGUNTLA 

Brahmayya V. Sangam Rami Redol 

25 I. C 690 : 16 M. t. T. 185 ■ 
(1914) M. W. N. 705, 

_S. ^/i,^Applicability to instrument in¬ 
tended to be a continuing security. 

The rules as to reasonable time being neces¬ 
sary for presentation as contemplated by S. 74, 
should not be applied with extreme stringency 
with respect to an instrument intended to be a 
continuing security. ( 1871 ) 3 P. C. 5’4 Foil, 
[Patheram^ C. J., Prtneep and Ptegoit, JJ.) 
Sree Nath Roy v Peahy Mohan. 

25 C.L.J. 91 : 39 I. C. 205 : 21 C. W. N. 479. 

S. Right to set off. 


The engagement to pay must have been entered 
into prior to maturity according to S 76.(5). [Lyle, 
J.C.) Thakur Din v. The Oudh Commercial 
Bank, Ltd, 57 L C. 304 : 23 0. C. 91. 

___S. 76 (d)— Presentation — Plea of 

Subsequent plea that no presentation was 
necessary—Drawee having no funds of drawer 

^Though the plaintiff in a suit on a Hundi fails 
to prove that there had been a presentation oi the 
Hundi as alleged by him he could nevertheless 
show that the case waa one in which no presen¬ 
tation was necessary. S. 76 (d) cf the Neg. Ina. 
Act applies where the drawer has no funds with 
the drawee at the time the bill is being drawn or 
in a case where the drawer has no reasonable 
expectation that the drawee will accept for his 
accommodation. [Lindsay and Kanhatya Lai, 

JJ.) Genoa Lal V. Balkishan. 

^ L, R. 3 A. 619 . 1922 All. 422. 

__S. 76 (d)— Damage — Proof — Onus. 

The provisions of S. 76 of the 

Ins. Act are by way of cxeception to the 

general rule that presentment for payment is 

necessary and the burden is on the person who 

claims that his case falls within that exception 

and wished to make the drawer liable in spite ol 

non-presentation to prove that the drawer could 

not suffer damage on account of non-prcseniation 

to the acceptor. [Lyle, J. C.) Thakur Din r*. The 

Oudh Commercial Bank, Ltd. n n qi 

57 I. C. 304 : 23 0. C. 91. 

__ g. 78 —Promissory note—Indorsement 

not for collection alone—Who can s»c. 

When an indorsement on a promissory note 
bears out no accountability between the indors¬ 
er and indorsee it is not an indorsement for 
collection merely and the holder alone can sue 
on the note. [Seshagirt Aiyar, 

Sangayya V. Patoju Sanyasi. 23 I. C. 645. 


_Ss. 78 and 82— promisees—Who can 

m. • ^ A* 


The acceptor of a bill of exchange is entitled 
to set off on the due date against the payee and 
oav only the balance, [Mazlcod, J.) Indian 
Specie Bank, Ltd v. Nagindas Nurijivandas 
NAUVATI* ®5 I. C, 628 : 18 Bom, L, B. 689 

.g «j6 —Presentment for payment — Mere 
demand, 

A mere demand of money docs not amount to 
a presentment for payment. In order to comply 
with the law the holder must exhibit the bill to 
the person from whom he demands payment and 

offer to deliver it on payment. [Shadi Lai and 

Mariineau, //•) Kam Singh v. GULab Rai. 

^ 66 I C. 610 : 2 Lnh. L. J. 316 : 1 Lah. 262. 


sue—Holdc9,meaningoi. , 

Each payee of a promissory note is not entitieu 
to bring a separate suit for the recovery of his 
own share. But one or more payees can give a 
discharge without the concurrence of the others. 
The holder in the sections must be taken to 
mean all the payees jointly and not one or more 
of them. [White, C. J.. Sankaran Natr and 
Sadasiva Aiyar, JJ.) Mannava Annapurnamma 
V. Uppala AkkaYA. 36 Mad. 544 : 

13 M. L. T. 268 ; (1913) M. W. N, 328 : 

19 I. C. 12 : 24 M. L. J. 333 (F. B.), 

—S. ^9—Intercsi^Rate. 


Plff. is entitled to interest at the stipulated rate 

from the date of the insiitution of the suit till the 

date fixed tor payment. [Kanhatya Lai, A. J. L.) 

Ghazaffer Hussain v. Mahabir Prasad. 

17 I. V. oOB. 

_8, 79 — Rate of interest specified 


Powet of court to disallow interest — Payment by 
instalments, when can be avoided. 

Under S. 79 of the Neg. Ins. Act the court has 
no option to disallow interest, where a specified 
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pte IS provided for in a pro-note; payment by 
instalments may be ordered where the rate of 
inter^t is exhorbitant. [ToK-mey, 7,) Govindjee 
C. Ko. Po Yee. 11 I. C. 891 ; 4 Bur. L. T. 203. 


S. ^Q~lnterest on Hundi 


If there is no cogent reason, a Court must under 
S. 80 award interest at 6 per cent on a Hundi from 
the date of execution to the date of realization 
(Johnstone, J.) Thakur Singh w. Ishar Si^gh ‘ 

43 P. W.R 1911 : lO I. C. 847 : 

113 P. L. R. 1911 


S. 80—Shah Jog Hundi, 


Interest at 6 p. c. will be allowed on a Shah 
/og ««nd! when no rate is mentioned therein 
(Rattigan and Shah Din. JJ.) Kishore Chand 
V. Gurditta Mal )65 P. L. E. 1911. 

82 P, E. 1911 ; 10 I. C. 318 
162 P, W, E. 1911. 


NEG. INST. ACT (XXVI OF 1881), S. 87. 

of the promissory note agrees to pay in con¬ 
sideration of the creditor not pressing his demand 
immediately. (Jwala Prasad and Adami JJ) 
Damodar Das v. Banares Bank, Ltd ’ 

5 Pat. L J. 636 : 58 I. C. 266 : 1 P. L. T. 691. 


S. B0~lnterest—Hand-note silent. 


Where a hand-note does not specify the rate of 
c" Payahle. the lender is entitled under 

b. 80 of the Act to interest at the rate of 6 per 

the date when the money 
ought to have been paid. 29 A. 33 : 6 A L. T 233 

Foil; 30 C. 44 Not Foil. (Mudick and Atkinson, 
JJ.) Bishun Chand v. Audh Bihari Lal. 

1 Pat L. W. 615 : 2 Pat. L. J. 461 : 
40 I. C. 360 : 1917 Pat. 279. 


rf ^ S. 80— of interest— Unstamped 
ageerment as to—Evidence. ^ 

No secondary evidence of an unstamped writ¬ 
ten agreement to pay imerest at a certain rate is 

case interest at 6 percent 
should be allowed under S. 80 of the Act {Mitra, 
A. J, C.) Pentaya V. Kesheorao. 

56 I. C. 249 : 16 N. L. R. 68 . 

-S. Interest—Rate of. 

The statutory liability imposed by S. 90 of the 
Neg. Ins. Act upon the executant of a promissory 
note to pay interest is enforceable despite the ab¬ 
sence of agreement to pay interest, the Interest 
IS to be calculated from the date on which the 
consideration under the instrument ought to have 
been paid by the party charged, until te^^der or 
realization. (Mittra, A, /. C.) Laxmibai v, 
BHAGWANT SiTARAM. 51 I. c. 106. 


S. %(i~-Hundi—No mention of inUrest— 
Interest payable. 

When DO rate of interest is mentioned in the 
hundi sued upon, the piff. is entitled to interest at 
the rate of 6 per cent per annum under S. 80 of the 
Net-otiab e Instruments Act unless there is special 
rate of interest contracted for by some other con- 

M //’"a”/'/‘"I’ ‘^°" 1 ®n’Poraneous with the hundi 
(Mulltck, J.) Banwari Lal v. Jagar Nath Pra- 

35 I. C. 431 : 1 Pat. I. J. 7 I. 


S. 80— Interest—Contract to pay — En¬ 
forceability. 

to pay interest made simultaneously 
with the execution of a promissory note but not 
embodied therein is valid, and will be enforced 
between the parties to such contracts. 29 A. 33 
Foil. 6 A. L. J. 233 Diss. S. 80 only confers but 
does not take away a right to interest. (Stanyon, 
A. J. C.) Rangappa V. Bismila Khan. 

32 I. C. 238 : 12 N. L. R. 9. 


penning 

in previous parties’ 

in S. 83 includes the drawer, S. 83 of the Act 

applies only to those bills of exchange in which 

^n?v js Obligatory. And the 

ar”a'ter described 

as a.ter sight . The ordinary Hundi does not 

require presentation for acceptance. Per Kensing¬ 
ton, A— All previous parties” do not include the 
drawer. {Reid, C J., and Kensington, J.) Khan 
Chand ». Golab Ram- 142 P l r iqii 

39 P. E 1911 I 10 I. C. 133 : 234 P W, B. mi.' 


r 80— Interest — When note silent — 

Plff. cannot recozer more than 6 per cent. 

Where a promissory note does not provide for 
repayment of Interest the plaintiff cannot recover 
more than six per cent, interest per annum a^d 
the order of the lower Court awarding higher rate 
of interest must, therefore, be discharged. 
(Kanhaiya Eal, J. C.) Kanhaiya v, Azim-ul-lal. 

26 0. C. 69 : 1922 Oudh 122. 


S3-ApplicabUity - Presentment for 

s. 83 of the Negotiable Instruments Act does 
not apply where a hundi is presented not for ac- 
ceptan^ but for payment. (Lindsay, J C ) 

Tulsi Ram GUR Dayal, ^ ^ ^ 

48 I C. 423 : 5 0. L. J. 446. 


S. SO ^Promissory Note—Interest 

^ - f • X_ - 1 ♦ 


Where no rate of interest is mentioned in pro¬ 
missory note, the Court can allow only 6 per 
cent, interest. {Couits and Maepherson, JJ.^ 
Somarendara V. Mahadeo. 63 I. C. 296. 

“—S. 80— Interest — Subsequent agreement 
to pay. 

S* 80 does not bar the recovery of the interest 
which the debtor subsequently to the execution 


payable at 

sight-Holder for valuable consideration—Return 
of consideration. ts.ci.urn 

S.p of the Act does not apply to cases nf 
Hundis payable at sight for they are presented 
not for acceptance but for payment 

hundis for valuable considera.ion are e“it ed m a 

return of the consideration money paid by them to 

heir endorser if the hundis subsequently turro„t 
to be worthless and no payment can be obtained 
upon them. [Lindsay, J. c.) Ram Daya^ ^ 
Lalta Prasad. 47 I. C. 683 : 5 0.1 J 445 


payee alteration — Name of 

An alteration of the name of the payee so as to 
make him an altogether diBerent person Is a 
alteration wi'hin the meaning of S. 87 of 
Neg Ins. Act. {Stuart and Ryves, JJ.) Kamal 
Khan r;. Nizamuddin. 2o A. L. j. 987 (2!^ 

1923 a. 123 
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_.S 87 — Pro-note -— Material alteration— 

Decree on admissions. 

When the plff. «n a suit upon a promissory note 
is proved to have materially altered it the Court 
would not grant him a decree even for the 
amount admitted by the deft, to be due. 5 C. W. 

N. t6 Dist 25 A. 580 tF- B.) not Foil. {Rafique, 

J.) Babumal V. Dwarka Dass. 25 I. C. 667. 

--S. 87 — Malefial a/<era^/oi> —Bona Tides. 

An instrument is not vitiated by an alteratinn 
made in it in good faith by a party without the 
knowledge of the others if it was intended to carry 
out the original intention of the parties 
[WoodroffcandCftaudhurt.JJ.) Ananda Mohan 

Saha v. Ananda Chandka Saha. 

44 Cal. 154 : 35 I. C. 182: 25 C. L. J. 155. 

--S. S1—Mater%al alteration — Period of 

payment. , 

Any alteration in the bill which changes the 
idendty of the contract therein, must be regarded 
as a material alteration. (1S821 9 Q. B. D. 2o5 Rel, 
When the bill is materially altered it is discharg¬ 
ed and the law does not allow the party claiming 
under it to fail back upon the contract as it 
existed prior to the alteration. The alteration in 
the period of payment discharges the non-con¬ 
senting drawers from liability on the bill. {Shadi 
Lai and Marlineau, JJ.) Kam Singh v. Firm of 
Gulab Rai. 2 Lah. L. J. 316 : 

55 I. C. 610 : 1 Lah. 262. 

_ S. S*t—Pro-note altered in material por' 

tion —Snif on. 

Where a pro-note executed in Mysore was found 
torn in a material portion affecting its validity in 
the place of origin, it amounted to a material 
alteration invalidating the note and so could not 
be Sued on in Madras. An alteration which gives 
a man a right of action which he would otherwise 
not have is a material alteration. {White, C. J 
and Oldfield, J.) Lakshmammal v Narasimha- 
raGhava Iyengar. 38 M^d 746 : 

(1913) M. W. N. 833: 14 M. L T. 398 : 

21 I. C. 445 : 25 M. L. J. 672. 

..--..S. 87— Material alteration. 

Where a document is described as a promissory 
note but is torn to pieces aiid is pieced together 
in such a manner that the name of the payee and 
the words ‘or order’ were missing so that in effect 
it became a bond, it was held there was a 
material alteration whereby the legal character 
of the instrument itself was changed. 
{Wallis, J.) Lakshmammal v. Narasimharaghava 
IYENGAR, 17 I. c. 281 ; 19 M. L. T. 333 

---8.87— Misconsltuclion of section — Whe¬ 
ther ground for revision, 

A mere miscoiistrurtion by a Subordinate 
Court of S. 87 of the Ncg. Ins. Act, is not a 
ground for revision by the High Court under 
S. 115, C. P. C. (Abdiir Rahim^ J.) Venkata 
Subramaniam V. Kanchi Haju, 12 I. C. 138. 

—-^8, 87— Material alteration — Alteration 

of date. 

The alteration in a pro-note of the date of exe¬ 
cution, is a material alteration {Pratt, J,) Ke- 
DAR Nath Singh v. W. C. Garrad. 

1922 L. B. 40(1) 


NEG. INST. ACT (XXVI OF 1881), 8. 98. 

_^S. 87— Negotiable instrument—Insertion 

of rate of interest. 

The insertion of a rate of interest not agreed 
upon bv the parlies when the note was first made 
is a material al eration of the document. (f?'gg. 

J \ TRIBENI V, Sahu. 50 I. C, 517 : 

11 Bur. L T. 257. 

-58.92 and \\^—lntctpteiation—Bill of 

exchange payable at sight or on demand Ois- 
honour by non-payment. 

The provi>ions of Ss. 91, 92 and 93 of the Neg, 

Ins. Act dealing with dishonur by non-payment are 
applicable to bills of exchange payable at sight 
or on demand. If the drawee refuses to accept, 
ii becomes a dishonour by non-payment. There 
may be acceptance and dishonour by non pay¬ 
ment of a bill payable on demand though pre¬ 
sentment of acceptance is not required by law in 
such a case. {Abdur Rahiyn and Oldji^ld^ JJ.) 
Veerappa Cketty V. Vellayan Ambalam. 

10 L. W 39 : 621. C. 370 : 

(1919) M. W. N. 780. 

-Ss. 93 and 98— Rule as to — Presentment 

if admits of departure—Necessity for. 

The fact that the hundi was not presented on 
the due date did not have the effect of a non-suit- 
ing plaintiff as the hundi was expressly payable 
at the Aliance Bank of Simla at Delhi, and neither 
the acceptor nor any person authori'Cd to pay 
had aitended there during the usual business 
hours. Presentment was therefore not necessary 
under S. 76 lal of the Act. The law in S. 93 of 
the Act requires the holder to give notice of dis¬ 
honour to the person or persons other than the 
drawee or acceptor whom he seeks to make lia¬ 
ble on a bill. Tnis rule does not admit of any 
departure except in the cases enumerated in 
S. 98 and as the plaintiff in this case had failed 
to prove the only exemption relied upon bv him 
viz., that the parly charged could not sutler da¬ 
mage for w ant of notice his suit against the draw¬ 
ers must also fail on the ground of want of no¬ 
tice of dishonour. (Shfirfi Lai and Marlineau, 
JJ,) Ram Singh i». Gulab Rai Mehu Chand. 

1 Lah. 262 : 65 I. C. 610 : 2 Lah. L. J. 316. 

-Ss, 93. 94, 105 and 107— Hundi—Notice 

of dsi honour—Delay 

Neglect to give notice of dishonour within a 
tcasonable time exonerates the indorsers and 
others concerned specially where they are most 
likely to suffer dan age thereby. 159 P. R. 882 
Foil. (Rattigan, J.) Jaqqan Nath Nathu 
Mal V. Kam Das Hru Das. 

140 P. W. R. 1914 : 25 I C. 881 : 

243 F. L. B. 1914. 

-8 98—Vo/ic^ o/—Dfs/it)»oMr. 

In a suit on a dishonoured bill of exchange no¬ 
tice of dishonour is ab^olutcly necessary to give 
plaintiff a*cause of action which can only be dis¬ 
pensed with under the circumstances mentioned 
1 in S 98. {Knox and Griffin, JJ ) Muthan v. 
Paltu. 14 I. C, 61. 

-8. 98 —Onus of proof ^Exception. 

S. 98 of the Act contains the e.xceptions to the 
general rule requiring notice of dishonour and 
the person relying upon any such exception must 
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establish all the requirements thereof, {Shadi 
Laland Martineau,JJ.) Kam Singh r;. Firm 
OF Gulab Rai, I I,ah. 262 ; 55 1 C. 610 : 

2 Lah. I. J, 316 


— S. 98~KFegotiable Insirument—Notice of 
dishonour not given to drawer~Damage~Onus 
I ne more correct view is that reasonable op¬ 
portunity fhould have been given to the plaimiff 
to prove their own point. In a suit by the holder 
ot a dishonoured hundi where no notice of dis¬ 
honour has been given to the drawer, the burden 
of proving that the parly charged could not suffer 
damage for want of notice is on the plaintiff, 
^ere should be a definite issue on the point. 
{Kensington^ j.) Jhanda Ram y Toda Mal. 

96 P. W. R. 19U : lo I. C. 405 

173 P I. E. 1911.’ 


NEG. INS. ACT (XXVI OF 1881), S. 118. 

believed bv the Court, no such presumption arises 
[Rafique, J.) Kishen Ballath v. Ghure Mal 

28 I. C. 390: 13 A L, J. 322^ 


Ss. 118 (a) and 9— Antecedent debt. 


IT".® ^^^~r^»'esentnient for Payment-Rea¬ 
sonable time—Law or fact. 

f question as to the reasonableness of the 

men/?/Of exchange forpay- 

men. IS mixed question of law and iact 31 aVJ. 

364, Dist. {Shadt Lai and Dundas, //.) Firm 

KmPAR AM ^^ahan Singh v. Daulat Ram 

Kirparam. 56 I. C. 936 : 1 Lah. L. J. 168. 


The mere existence of an antecedent debt is 

consideration wiihin the meaning of S. 118 
{Beamun, J.) DaULat Ram v. Nagindass. 

19 I. C. 789 : 15 Bom. L R. 333. 

TT' ?■ [^^~^^^^^^dertition—Inconsistent 

statetnenia—Shifting of onus. 

There is no doubt a presumption under the law 
that a maker of a promissorv-note has received 
the consideration, but the fact that the plaintiffs’ 

fo consideration 
rnifi! '••'■as entirely inconsistent 

Wiethe plaintiffs'allegation in his pla-nt was 

sufficient to shift the onus onto the plaintiffs. 

M J ) SiRaj-Ud- 

din V. Mt. Champo. 68 C. 443 (2) : 

3 Lah. L. J. 439. 


/row, 


T®' / Recital of bay 

ntent of cash—Presumption, 

In a suit on a prom-ssory note a decree can be 
passed against the defendant if the promissory 
note tells of the payment ot the consideration in 
cash in which case there is a presumption in 
its favour, and if the defendant does not rebut it 
But if the plaintiff himself states that a part of the 
consideration was paid in cash and ihe rest in 
some other way but fails to prove the payment of 

ihe latter pan, his claim must fad to the extent 

of the amount covered by the latter ran. (Mears. 

T * ' * PigiotU J.) Lala S hambhu Dayal v. 

Lala Lallu Mal. L. R. 4 A 458. 

ZZ.'l ® ^\^~Hundi~Plea that transaction 
was hy way of loan—Onus 

Wheie a person alleges that a hundi was given 
y way of loan and that the transaction was 
really one of loan m tne form of a hundi the onus 
ot proofs lies ou him {Kotval, A. /. C.) Govar- 
DHandaS V. Harlal Ramsukh. 

1923 Nag. 62 


S. 118 (a) Consideration — Presump- 

The onus of proving want of consideration for 
a hundi IS -n ihe drawer for there is a s’atuiorv 

riion P^^s.ng of consider- 

aiio.). (Shadi Lnl and Wilbciforct.JJ.) Madho 

Ram n. Nandu Mal. 58 I . C. 982 : 1 Lah 429 


trial. 


-S. 118 (a) — Presumption — Criminal 

The presumption that a pro-note was for consi- 
aeratjon will not necessarily apply in a criminal 
trial and the prosecution must prove that the pro¬ 
missory note was in fact executed for consider¬ 
ation and that the accused committed perjury in 
saying that they were without consideration. 
{Gokul Prasad, J.) Sakhawat Haidar v. Em- 
Peror. 59 c 

22 Cr. L. J. 64 : 18 A. L. J. H 61 , 

—--8. 118(a)— Hundi—Presumption of con¬ 
sideration, J 

Under the Act, it must be presumed that consi- j 
deration passes when a hundi is drawn, unless f 
evidence is given to the contrafy. But if the piff. 
chose to open the case and lead evidence as to f 
the passing of consideration, which was dis- J 

C D— VOL. IV 29 


f .. A (a)—Promissory ^'otc-Presumt- 

tton of consideration — Onus. ^ 

The tnilial presumption is that a pro-note is 
supported by consideration and the onus lies up- 

consideration 

passed. When in a pro-note the consideration 
was stated to have been paid in cash and the pIff 
was constrained lo admit in his pleadings t^hat 
consideration did not pass asstaJed in the pro-note 
tl^ presumption is rebutted and the piff. should 

^ ™ ZOHRA JAN V. Rajan BiBI, 

62 P W. R. 1915 ; 48 P. R. 1916 ; 28 1. C 402 • 

146 P. L. R. 1915.’ 


deratioJ: ‘ of proof as to consi- 

Where the executant of a pro-note appeared to 
be a boy just emerged from minority wibiout anv 
ready money but with large expectations the 
pavee of the note should show that consider’abon 
pas ed from him for ihe note. 20 B 367 • 20 M 
L J.23 Foil. tWallis^ C. J. and%fjJ!,ri'llTr 
J.) Sami Sah v. Parthasarathy Chetty. 

311, c. 739. 

r ^^'^—^^^ffdssory note~~Considera- 

honmoney-Burden of proof on piainiiff ^ 

Ihe circumstances showing that the niff a\a 
not pay the whole of consideration money of 
promissory notes shifts on him the burden of nrov! 
ing that the consideraiion monev was • 

fun. [Wallis. C. J. and Sesh^rn er J ^ 
darammal V Subramania Chettiar. ’ 

30 I. C. 971 : 29 M L. J. 236 


S.^IW (al- Indorscnent-Constderation- 

When the holder of a handi endorses it in 
favour of another, there is a presumption unless 
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rebutted bv good evidence that the endorsement 
is for consideration. (Lyle, J. C.) Thakur Din 
V. The Oudh Commercial Bank, Ltd. 

57 I. C. 304 ; 23 0. C. 91. 

■ S, 118 (a)— Pro-note presumption of con¬ 
sideration — Proof. 

In a suit on a promissory note the evidence as 
to the earlier note is not necessary when the 
execution of the note in suit and payments of 
interest on it are satis factorily proved. (Twotney, 
J.) Maung San Hla v. Subramaniam Chetty. 

12 I. C 861 : 4 Bur, L. T. 144. 

—-S. 118 (b)— Antedated pro-note. 

If a promissory note is shown to be antedated, 
no presumption arises that it was executed on the 
date it bears on its face. The presumption as to 
consideration arising under S. 118, may in the 
case of a promissory note executed by a father 
(Hindu) also bind ihe son. But if the document 
itself is proved to be false even against the 
father, no presumption arises. [Wallis, C. J. and 
Phillips, J.) Raghunatha Chari v, Arvamutha 
lYANGAR. 34 I. C. 617 

S. 118 (e)— Endorsements—Order of — 
Presumption. 

When there is no satisfactory evidence as to the 
order in which indorsements on the note were 
made, the statutory presumption that they were 
made in the order in which they appear thereon 
will prevail. [Wallis, C.J. and Sadasiva Aiyar,J.) 
Kothandaramaswami Naidu V. Muthiah 
Chetti. 46 I. C. 186. 

--S. 118 ^g)— Endorsee from payee ofhundi 

—Holder in due course — Prcsumpiion. 

Ad endorsee from the payee of a hundi is pre¬ 
sumed until the contrary is proved to be a holder 
in due course that is to say a holder for 
consideration by reason of S. 118 (g) of the Ncg. 
Ins, Act and is unaffected by ihc absence of 
failure of consideration as between the drawer 
and the payee. [Beaman and Hayward, JJ.) 
Sakaram Mansaram V. Golapchand Tarachand, 

27 I, C. 302 : 16 Bom. L. R. 743. 

-8. 119— Dishonour — Protest. 

Under S. 119, Negotiable Instruments Act. a 
Court is entitled to presume dishonour if there is 
a proper protest. A mere entry by a notary public 
of the words “noted for non-payment ’’ without 
giving the date of dishonour and in the absence 
of a certificate of protest. [Abdur Rahim and 
Oldfield, JJ.) Veerappa Chetty v. Velt.ayan 
AMBA tAM. 10 I. W. 89 : 

62 I. C. 370 ; (1919) M. W. N. 780. 

-Ss. 120 and 122— Indorser, if estopped 

from disputing validity of hundi. 

Per Seshagiri Aiyar, J. —An endorser of a 
negotiable instrument is estopped as against the 
indorsee from setting up the invalidity of the 
instrument. [Seshagiri Aiyar and Phillips. JJ.) 
Arunachallam Chettiar V. Narayanan Chet* 
TIAR. 42 Mad. 470 ; 36 M. L. J. 801: 

(1919) M. W. N. 188 : 61 I. C. 300 : 9 L. W. 488. 


NOABAD TALXJQ. 

—-S. 120—Holder in due course. 

The payee of a negotiable instrument to bearer 
is nut a “holder in due course.” (Shaw, J. C.) 
Hidayat Ali Bkg V. Nga Kyaing. 

24 I C. 721. : ll914j U B. R. II 13. 

- S. 135— Bills of exchange—Foreign bills 
— Dishonour, notice of — Acceptance—Customs of 
trade—Contract—BJfect of war — English Bills of 
Exchange Act. 

Defts. shipped goods to London before the out¬ 
break of war, in an enemy vessel destined ulti¬ 
mately to enemy ports. The goods were covered 
by Bills of Exchange drawn in Calcutta on 
London firms with their addresses given in the 
Bills as London. The bills were discounted with 
and endorsed to the plffs. in Calcutta. The Bills 
of Exchange reached London, one on the day war 
was declared, and the others on a subsequent 
day. The endorsees duly presented the bills for 
acceptance. They were returned dishonoured by 
the drawees. Held, that the bills were ioreign 
instruinems payable in a different place from that 
in which they were made and endorsed. S. 135 
of the Neg. Ins. Act, applied and the law of 
England determined wliai constituted dishonour 
and what notice of dishonour was sufficient. Any 
further step in the perlormance of the contract 
was rendered impossible by the outbreak of war 
and the acceptance of the bills by the drawees 
would have amounted to a trading in goods des¬ 
tined for enemy ports. The drawees therefore 
were under no obligation to the drawers to 
accept the bills. The further performance of the 
contract having become impossible and tiiere 
being no obligation of the drawees to accept, the 
plffs. were not bound to give notice of dis¬ 
honour. The giving of notice of dishonour was an 
important part of the ‘ treatment’ referred to in 
S. 42 and in the circumstances of the case where 
such notice of dishonour became unnecessary. 
The mere iact that the bills were left with the 
drawees lor more than the customary time could 
not bar the plffs. from recovering on the bills. 
[Sanderson, C. J. and Woodroffc, J.) Sukhlall 
C n.\NDAN Mull v. The Eastern Bank, Ltd. 

68 1.G. 641 : 46 Cal. 684. 
NEGOTIABLE SECURITY. 

See Neg. Inst. Act. 

NEW POINT. 

See Practice. 

NEXT FRIEND. 

See (1) C. P. Code, O. 32. 

(2) Minor. 

NIHANO OOSAINS. 

See Hindu Law-Succession. 

NIKKA. 

See Mahomedan Law. 

NOABAD TALUQ. 

- Government has right to settle lands 

with persons other than those in fossessiotK 

Government’s position as regards noabad land 
is equal to that ot an ordinary zemindar. It may 
settle the lands, like any ordinary zemindar and is 
not bound to grant' a paltah of those lands to the 
party in possession. It may as well settle the 
lands with persons other than those in posses¬ 
sion. {Chatterjee and Pearson, JJ.) Nazir Ahmad 
Chowdhury V, Thb Secretary of state for 
India. 36 C.L.J. 580 : 26 C.W.N. 193 : 1932 C. 387. 
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NOABAD TALUK. 

- If permanently settled. 

A Noabad'Taluq in Chittagong may or may not 
be a permanently settled one. 26 C. 792 Dist. 
(Fletcher and Huda, JJ.) Ashraf Ali v. Karam 
Ali. 46 I. C. 927 : 22 C. W. N. 1025. 

- Report of Revenue Officers—Mistakes in. 

does not aiftct transfer. 

The nature of a transfer cannot be affected by a 
mistake in the report of a revenue officer relating 
to a mutation due to carelessness. (Scott Smith 
and Harrison, }J.] Sadhu Ram ?/. Uttam Das. 

3 Lah. L. J. 516. 

NON-JOINDER. 

See C. P. C., S. 99. O. 1, Rr. 9 and 13. 

NON OCCUPANCY HOLDING. 

See ID Landlord and Tenant. 

(2) Occupancy Holding. 

NON-TBANSPEBABLE HOLDING. 

See Occupancy Holding. 

NORTHERN INDIA CANAL AND DRAIN ACT 
(VIII OF 1873). 

•- Ss. 3 (2) 70— Watercourse used by per' 

mission — Stoppage—Offence 

Where one person merely permits another to 
take water through a watercourse existing on the 
farmer’s land and after some years discontinues 
the permission and stops the watercourse, he 
cannot be held guilty of an offence under S. 70 of 
the Act. (Wilberjorccy J.) Hukman v. Emperor. 

1 P. W. B. 1921 Cr. : 
61 I. C. 717: 22 Cr. L, J. 429 : 13 P. L. R. 1921, 

-8. 15— Repairing canals — Entering upon 

adjacent land. 

The words "may execute all works” in S. 15 
do not depend upon the preceding words and 
entering upon the land adjacent is a necessary 
preliminary for the execution of any work as a 
canal (Harrison and Zafar Aliy JJ.) Punjab 
Cotton Press Coy v. Secretary of State for 
India. 4 Lah. 428 : 1924 Lah. 169. 

- Ss. 31 and 70 (12)— User of canal water 

for building house involves no penalty — Rr, 10 
and 33. 

A person using canal water stored in a tank for 
the purpose of building a pucca house no doubt 
transgresses R. 10 of the Rules framed under the 
Act but incurs no penalty for there is none at¬ 
tached to such user. (Shadi Lai, C. /.) Harnam 
Singh v. Emperor. 64 I. C. 497 ; 

23 Cr. L. J 17 * 7 P- L. R. 1922 

• 

-Ss. 70 (1) and (2)— of. 

The preventing of the digging of a watercourse 
for taking water from a canal does not come 
within S. 70. (Scott-SmitK /■) Arura v. Em¬ 
peror. 7 P.W.R. 1915 (Cr.): 16 Cr. L. J. 202 : 

27 I. C. 762 : 94 P. L. R. 1915. 

_S. 70 (i^)—-Distribution by proprietary 

body not within section. 

A distribution by the proprietary body only is 
not ‘authorised distribution’ within S. 70 (4). (Che- 
vis, A. C. J. and Dundas J.) Emperor v. Pakkar 
Singh. 22 Cr. L. J. 203 : 60 I. C 69 : 

1 Lah. 604. 


NOTARY PUBLIC. 

N W. F. P. REGULATION (VI OF 1901). 

- S- Z—Hazara Settlement Rules—Efject 

and scope of. 

^ It is difficult to regard section 60 of the Hazara 
Settlement Rules of 1872 as laying down anything 
more than a rule of evidence. It is perfectly 
clear that the Legislature intended that Regula¬ 
tion VI of 1901 should be retrospective. It 
must be remembered that this Regulation 
goes beyond a mere repeal of the Regula¬ 
tion of 1872 and adds in section 3 a very dehnite 
pronouncement that entries made in the Regular 
Settlement of 1871 shall be regarded as having 
no mere force than entries made in any other 
Settlement. It would be difficult perhaps to des¬ 
cribe this provision as baving a retrospective 
effect, as its object is lo prescribe a rule of 
evidence for Courts adjudicating upon cases 
which arise after its enactment. It could only be 
regarded as retrospective if it be assumed that 
Regulation I of 1872 not only prescribed a rule of 
evidence for the guidance of Courts, but also con¬ 
ferred an absolute title irrespective of the 
evidence upon which a title was based. If this 
latter view of Regulation 1 of 1872 be accepted, it 
is clear that (he Legislature in putting into law 
Regulation VI of 1901 deliberately intended a 
retrospective effect. that even if a valid title 
had been conferred by Regulation I of 1872, 
such a title should no longer be considered valid 
by the Courts and should be open to challenge 
exactly as any other title recorded in the Settle¬ 
ment is so open. (Pipon, J. C.) Ghulam Haidar 
Shah v. Bazid Shah. 72 I. C. 989. 

N.-W. F. P. RENT ACT (XII OF 1881). 

-s. ZO U—Acquisition of under’proprie- 

iary right—Planting grove inland^Payment of 
rent. ^ 

In a suit for a declaration under S. 158 of the 
Tenancy Act that the plaintiffs had acquired 
under-proprietary rights under that section on the 
ground that the land in suit had been held rent- 
free for over 50 years, it was found that the land 
was granted to the predecessor of the plaintiffs 
under a written ‘'danpatra” about 100 years ago. 
The grant gave the grantee the right either to use 
the land for cultivation or to pHnt it with a grove 
The grantee planted a grove in it. There was 
evidence of the payment of rent by giving a half 
share of the produce of the grove. Held that the 
land in question not having been let or held for 
agricultural purposes within the meaning of S. 4 
of the Tenancy Act, the plaintiff’s suit was, 
unsustainable. (Ryves and Daniels, JJ.) Kesho 
Das v, Hanuman Panday. 46 A. 640 : 

21 A. L. J. 576 : L. R. 4 A. 208 (Rav ) : 

1921 A. 53. 

N. W. P. acts. 

See (1) Agra Tenancy Act. 

(2) U. P. Acts. 

NOTARY PUBLIC. 

See Negotiable Instruments Act, 
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NOTICE. 

See also (1) Todicial Order. 

^2/ PKAcrice—N otice of Hearing. 

(3) Kegistration act, S- 5C. 

(4i TP . Kkl. Act, S. 27 . 

(5) T. P. ACT, Ss. 3 AND 41. 

(6) T» usTs Act, S. 3. 

- Coitsli nchvc-Possession by third per- 

son. 

Where a tenant in possession of the land, buys 
it under an oral agreement and part of ihe 
purchase m iiicy is paid, a subsegucnt purchaser 
irom the landlord, who makes no inquiries about 
the nature of the tenant's possessian must be 
taken to have had construcuve notice of the oral 
agreement. [Macleod. C. J. ami Shah, J.) 
ViNAYAK RaO V. GYANOUA. 

64 I, C. 246 : 23 Bom L R. 1062. 

- What is—Kitowlcdge — Pitrchasef^Ttile 

deed. 

Notice to a party, even when actual is not 
necessarily knowledge but the same effects must 
be atiributed to il which would flow from know¬ 
ledge. Ii is a repiesertat've ot. or substitute 
for actual knowledge. Where a party has ob¬ 
tained a full knowledge, there is no longer any 
need of seeking the le»ral aid of notice, atid the 
rules concerning the latter no longer apply, tor 
the very fact for whicn notice is intended o' ly 
as a substitute, is accotnpl’shcd by knowledge. 
Notue to a purc'ia'^cr by his tulc-deeds in one 
transaction, is not notice to him in an independ 
ent subsequent tiansaction, in which the 
in.struments containing the recitals, are not 
nece sary to his title but he will have construc¬ 
tive notice of the fact wnich affects the purchase 
of the property in the chain ot title of which the 
paper lorms a nece-sary link. {Mnkc^ice and 
Buckland. JJ.} BtPiN Krishna v. JoGeshwar 

26 C. W. N. 36 : 34 0. L. J. 256. 

-- Constructive-Failure to make inquiries. 

Constructive lailure to make enquiry which 
ordinarily would be made by any prudent 
man is ground against admitting a plea of 
want ot notice. {Mookerjee and Beaclicroft, JJ.) 
Hanidhan Deb Nath v. Hhagabati Dasi. 

41 Cal. 852 : 19 C. W. N. 89 : 23 I. C. 214 : 

19 C. t. J. 420. 

-- •Constructive — Registration is. 

The registration of an insiiumcnt is tanta* 
mount to c iiisiructive notice of its contents. 
[Shadi Lal.C.J. and Harrison, J.) MalaN v. 
Tara Singh, 63 I. C. 744. 

- Judicial prootedings —Adverse order. 

In all judicial proceedings, where no specific 
rule as to notice exists, the rule ^'audi allertm 
partem" applies as a principle of natural justice. 
{Spencer and 'seshugiri Aiyar, J J.) Venkata 

Ramaiyer V. Krishna Aivar. 

33 Mad 1091 : 2 L. W. 200 : 
(1916) M.W.N. 181 : 16 Cf. L. J. 128 : 
17 M. L. T 164 ; 27. 1. C. 192 : 28 M.L.J. 204. 

- Cancellation—Assignment of a morP 

gage bond — Validity. 

A notice cancelling an assignment of a mort¬ 
gage bond should, in order to be effective at 
least signify an intention to bring a suit to cancel 


OATHS ACT (X OF 1873), S. 4. 

it. {Sadasiva Aiyar and Tyabjt, JJ.) VeNKATA- 
subba Aiyar r. Subbahathnam Aiyar. 

1 L.W. 419 : 15 M.L.T. 331; 

23 I. C 607 : 27 M.L.J. 134. 

Prior Agreement. 

See SP. Rel. Act, S. 27- 
NOT CE OF SUIT. 

See also (1) C P. Code. S. 80. 

(2) Local Acts. 

- Ownership of letters and documents. 

Where the piff. ha'ing sent to ttie deft, a 
notice of suit accompanied by some documents 
and claimed to recover the documents Irom the 
defts. Held, dismissing the claim, that when 
the plffs, wrote to the deft, enclosing the docu¬ 
ments he did not retain any property in them 
unless he expressly asked in his letter that 
the copies should be relurt ed. [Macleod, C J. 
and Heaton, J.) Balubhai v. The Sbcy. of 
State for India. 57 l.C. 638 : 

22 Bom. L.fi. 785. 

- — Mere demand. 

A meic dem.and cannot be sa-d to be a notice 
of suit. (lVhtte,C J. and Sankaran Hair, J.) 
Venkatachelapathy V. Bommavara Satya- 
Nahayana. 25 l.C 890: S7 Mad. 283. 

notice to suit. 

Sec (1) Landlord and Tenant. 

(21 T. P. Act. Ss. 106 and 113 

NOVATION. 

Sec Contract Act, S. 62. 

NUISANCE. 

Sec (L C. P. C., S 91. 

[2) Tort. 

Injunction 

See (1) SP. Rel. act, Ss. 52 to 57. 

(2; Tort. 

oath. 

See Oaths Act. 

OATHS ACT (X OF 1873). 

-8. 1—Parly agreeing to abide by oath 

of his opponent Court cann t g^ into evidence. 

When a party ag-ec? to abide by the oath of 
the other party or any particular witness, he 
clearly takes the risk of the witness swearing 
falsely. What he says in effect “whatever 
this witness states on oath, I am prepared to 
accept as true and to have the case decided on 
the basis of if.” In such a casj the court acts 
illegally and with material irregularity in cmer- 
ing into evidence on the question of considera¬ 
tion. If a Court notwithstanding such an agree¬ 
ment is to b;: at libettv to enter into evidence as 
to the truth or falsehood of the statement made, 
the effect in substance is to wipe out the agree¬ 
ment altogether ; it might not as well have been 
entered into. [Oaniels. J ) Mithu Lalv. Sri L\l. 
46 A. 724: 21 A L. J. 637 : L E. 4 A. 696 : 

1924 All. 126. 

-8s. 4 and 14—0^*6 administered by 

fitreisn court—False evidence—No offence. 

Though the Act extends to the territories of 
native princes and states in alliance with His 
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OATHS ACT (XOF 1873), S. 5. 

Majesty so far as regards the subjects of His 
Mlje^tythe Vvara court in the Baroda State 
cannot be treated as a Court within the meaning 
of Ss. 4 and 14 of the Act, in relation to proceed¬ 
ings which were held before that Court eniire 
ly under the law oi the Sia'e, and which had 
nothing to do with any proceedings in Brit'Sh 
India or under the law in force in British India, 
{Shaliaud Rame Bhakthi Hirab 

HARATHi, In re. 47 Bom, 907 : 25 Bom, L R, 772: 

^ 1924 Bom. 5i. 

-S. 4— Court — Oath. 

All courts are authorised to administer oaths 
and afl&rmation in the discharge of the duties or 
in the exercise of the power? imposed or con¬ 
ferred upon them by law. (Chevis and Broad- 
way.]).) Abdul Aziz v. Emperor. 

17 Cr. L. J. 491 • 36 I C. 171 : 

34 P. R. 1916 Cr 

—-S. 5— Offer of oath not made — Trial is 

bad. 

Asking whether a person would take oath and 
not re«-ordiog the fact and n t actually ofiering 
the oath are irregularities vitiating the trial. 
{Sand'^rson. C. J. and Richardsony /.) Afsar 
Kahan V. ShabV .Vlo.NDOL. 1922 Cal. 148. 

Ss. 5 and 6— Omission to administer oath 
does not vitiate trial. 

The omission to administer oath to a witness 
would not invalidate -the proceedings, or render 
inadmissible the evidence given. {Miller, C. J., 
and Adatnt, J.) Fatu Santal v Empekor. 

2 Pat. L. T 288 : 61 I. C. 705 : 

22 Cr. L J. 417 : 6 P. L. J. 147 

-8 a. 8 and 9 — of—Reference to re¬ 
feree—Court discretion to refuse — Pleader's power 
to refer. 

Where the parties to an arbitration agreed 
merely to abide by the statement of a referee even 
though nut ‘on oath or solemn affirmation’ then 
neither section 8 nor section 9 of the Oaths 
Act would be applicable. Section 9 is by no 
means mandatory and it seems that under certain 
special circumstances the Court may have discre¬ 
tion to refuse to reier the matter to the referee. 
If no judicial proceeding had been recorded, it 
might very well have been that the so-called 
agreement was an informal talk not reduced to 
writing, and in any case looking at the lact that 
the respondent had the very next day withdrawn 
from the agreement and revoked it, it cannot be 
said the Court was wrong in exercising its discre¬ 
tion and in ordering lhat the case should be dis¬ 
posed of on the me’-its. A party’s agent binds 
the party by an agreement under section 9 as 
much as a party himself. A vakalatnama gives 
suliicient authoriiy to a pleader to agree to make 
a reference under S, 9. 3 A. L- J. 651 Ref 
{Sulaiman. J.) Mt. Masita Bibi v. Khuda 
Baksh. a. 65. 

-Ss. 8, 9 and Id—Offer by agent holding 

special power of attorney to be bound by oath. 

A duly authorised agent holding a special 
power ot attorney enanUpg him to conduct it in a 
manner he may deem lit and in particular to 
withdraw or compromise, can make an offer 


OATHS ACT (X OF 1873!, S. 9. 

under ?. 9 of the Oaths Act, to be bound by the 
oath, of the other party and to have 'he case de¬ 
cided in accordance therewith. 14 B 455 Disl. 
[Tud'^all and Walsh. JJ.) Wasi-Uz Zaman KhaN 
V. Faiza Bibi. 38 All. 131 ; 32 I. C. 348 : 

14 A. L, J. 38 

-Ss. 8. 9, 10 and 11 —Applicability to cri¬ 
minal proceedings. 

The provision of Ss. 8 to 11 of the Act, do not 
apply to criminal proceedings. 13 B. 389 Rel. on. 
{Pralt. J. C.) Imperator v. Huza Alu. 

13 I C. 215 : 
13 Cr. L. J. 23 : 5 S, L. R. 129. 

-Ss. 9 and 11— Applicability—Criminal 

j^YOceedings. 

Ss. 9 to 11 are not Intended to apply to criminal 
proceedings nor to proceedings before a Village 
Police Patel under S«. 14 and 15 of the Bombay 
Village Police Act, 1807. {Shah and Hayward. 
JJ.) Chiman D\mod*r Bh.^tte v. Empekor. 

22 Bom. L. R 898 : 58 I. C. 147 : 
21 Cr. L. J. 723 : 45 Bom. 96 

-S 9— Agrumentio take oath'-Resiling* 

from—Duty of court 

It is not Open to the parties to a suit, except 
for some good reason, to go behind an agreement 
1 to be bound by an oath of either party, 22 M. 234- 
17 M. L. J. 99 ; 17 M. L. J. 536 ; 18 A. 46 ; 29 A. 
49; 22 B. 28l Rel, The Court should consider 
whether the evidence of the person taking the 
oath completely disposes ot the questions in ern- 
troversy between the parties. 22 M. 234, Rel. 
{Mookerjee and Beachcroft. JJ.) riiRA Lal v 
Jogeswar. 16 I. C. 733 

-S. 9— Offer to be bound by oath — With- 

draw'il of—Discretion 

Where an offer js made b/ plaintiff to be bound 
by oath, the court has fall discretion to call upon 
the deit. to accept or refuse the offer , and, sub¬ 
ject to the exercise cf thai discretion, the offer 
once made stands, and if the defendant eventually 
accepts it. the plaintiff is bound by the result. It 
is not open to the plff. to withdraw the offer as 
in the case of an ordinary contract. {Chevis and 
Harrison. JJ.) Khawaj Din v. Mt. Nur. 

65 I. C. 700, 

-S. 9— Oath—Person not summoned as 

witness—Binding effect of his oath. 

A person making a staiement on oath on being 
challenged to do so, is though he is no party to 
the suit and not summoned as a witness none the 
less a “ witness” and his oath has as much bind¬ 
ing force as that of the regular witness. {John¬ 
stone. J.) Hussain Bibi v Nek Alam. 

157 F. W. R. 1911 : 11 I. C. 833 : 

245 P. L. R. 1911. 

-Ss- 9, 10 and 12 — Challenge to take oath 

—Oath taken on later day—Effect of. 

An agreement to an oath contained a pr'^vision 
that if owing to the challenger's lailure to pay 
the cost of taking the oath, the same was not 
taken, it should be treated as equivalent to the 
oath having been taken. Held, that the provision 
introduced a method of decision which the law 
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OATHS ACT (X OF 1873). S. 9. 

did not authorise and can have no legal conse¬ 
quence. 31 Mad. 1 Kef. Where the agreement 
was to take the oaih on a particular day but the 
oath was taken on a later day the burden lies on 
the person who relics on the oath to show (hat 
time was not the essence of the contract, {Old¬ 
field and Scshagtn Aty.ir, JJ.) AthermaNKUtti 
V. Chandroth Moideenkutty. 

10 L. W. 140 : 52 I. C. 619 J 
(1919) M. W. N. 635 

-8. 9 —Suit on a promissory note — Agree¬ 
ment to abide by oath—Evidence recorded prior 
to agreement. 

Where in a suit on a promissory note, evidence 
had been recorded before an agreement to abide 
by the deft.’s oath was entered into by plff. Held., 
that it was competent to the Court to decide the 
suit on the evidence already on record. 17 M. L. 

J. 99. Dist. {Spencer, J.) Seshagiri v, Sankay- 
YASETTl. 4 L. W. 268 : 36 I. C 1001 : 

(1917) M. W. N. 104. 

-S. 9 —Resiling from oath. 

Even if a party resiles from taking oaths in 
matters to be proved by oaths, it is not equivalent 
of its proof. No decree can be passed under the i 
circumstances against the resiling party. The 
Court then can proceed with the suit in ordinary 
manner drawing inferences from the defaulter’s ' 
conduct and can impose upon him appropriate 
costs, {Benson and Miller, JJ.) Ulagappa Chet- 

TIAR V, FERIA KaRUPPAN CHETTY. 

15 I. C. 196: (1912) M. W. N. 361. 

———Ss. 10 and 11— Decision on oaih —Res 
judicata. 

The effect of an oath taken under the Oaths 
Act is merely to furnish conclusive evidence on 
the matter in issue and a decision on oath is res 
judicata. ylienson and Snndara Aiyar, JJ.) 
Sanyasi V. Artaswako. 38 Mad. 287 : 

13 M. L. T. 261 ; (1913) M. W. N. 220 . 

18 1. C. 835 : 24 M. L. J. 321. 

---S. \Q—Agreement — Essentials. 

Agreement to take oath must specify the form 
of oath and place where the oath has to be ad¬ 
ministered. {Miinro, J.) Manji v. Paramayya 
Hebbarra. 9 H. Ii. T. 234 : 

9 1. C. 260 : 21 M. L. J. 618. 

-S. 10 —Oath taRcn in absence of other 

party. 

Oath should be taken in the presence of parties 
to be bound by it. {Fox, C. J.) Dar Bux v. Dab 
Meah . 6 Bur. L. T. 166 . 17 I. C. 930 : 

6 L. B. R. 60. 

-S. 11— Oath taken by plff. on offer by 

deft.—Effect of. 

Deft, offered to pay the amount claimed by 
plff. if the latter .stated his case on oath in a 
particular form and the plff. thereupon took the 
oath as prescribed. Held, that the deft, having 
in effect confessed judgment subject to a condi 
tion and that condition having been fulfilled, 
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there was no further question of law or fact to be 
tried and the plff. was entitled to a decree. 
{Martineau, J.) Jamna Dass v. Nanda. 

118 P. R. 1919 : 49 I. C 1006 : 

29 P. W. R. 1919. 

—S. 11— Oath—Effect of on other parties 
— Compromise. 

An Oath is binding only on the person who 
offers to be bound by it. Where in a suit only 
one of the plffs. agrees to the dismissal of the 
suit, in case the deft, takes the oath and the deft, 
does so accordingly, the dismissal is conclusive 
only against the plff. who consented. The oath 
was not binding on the other plffs. though they 
were present in Court and were silently witness¬ 
ing the proceedings. {Ehevis and Broadway, JJ.) 
Tala WAND v . Fateh Din. 

60 P. W. R. 1918 : 83 P. R. 1918 : 

45 I. C. 230 ; 116 P. L. R. 1918. 

——Ss 11 and 12— Agreement to abide by 
oath of opponent—Imposition of fresh condition. 

Where the party agreeing to abide by the oath 
of his opponent imposes fresh conditions at the 
time of taking the oath, the party taking the oath 
has the right to enforce the agreement originally 
entered and if he takes the oath according to the 
original agreement the evidence will. be conclu¬ 
sive against the other party. (17 M. L. J. 99 Expl, 

31 M. 1 Ref). {Sundara Aiyar and Sadasiva 
Aiyar, JJ.) Thukku Goundan v. Kuppauda 
GoUNDAN. 17 I. C. 339 : 12 M. L. T. 613. 

— —-S 12— Effect of refusal to take oath. 

A mere refusal to take a particular oath is not 
sufficient for deciding the issue against the party 
refusing it. 22 Bora. 680 Foil. [Rattigan, J.) 

GaPPA MAL V. PlARALAL. 

32 I. C. 619 : 38 P. W. R. 1916. 

-8. 12— Refusal by both parties to take 

oaih, 

A court does not act irregularly or illegally in 
taking into consideration plff’s. refusal to take 
oath, the deft, agreeing to be bound by it. But 
DO weight should be attached to piff.’s refusal 
when deft, also refuses. {Drake Brockman, J.C.) 
SUKHDAS V . GANESH. 

10 I. C. 472 : 7 N. L. R. 50. 

-"S. 13—U’l/rttfss of tender years. 

The evidence of a witness of tender years, taken 
without administering an oath should be received 
with due care and caution, but is admissible in 
evidence under S, 13 ot the Act, If the Court is 
satisfied that the witness is incapable of under- 
slanding the obligations of an oath, then his 
evidence may be taken without an oath. Before 
examining such witness the Court must satisfy 
itself whether the witness is capable of under¬ 
standing the questions put to it and of giving 
rational answers. Capital sentence need not be 
passed if the substantial evidence relied on by 
the prosecution is of such a witness. (Shah and 
Marten, JJ.) Hari Ramji Pawar v. Emperor, 

46 1. C. 407 : 
19 Cr. L. J. 693 : 20 Bom. L. B. 365. 
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OATHS ACT (X OF 1873). S. 13. 

——^ S. 13— Oath — Omission to administer 
oath. 

Omission to administer an oath or affirmation 
even if intentional would be cured by S. 13 of 
the Oaths Act ; 14 B. L. R. 294 (F, N.) Kelt. 
[Walmsley and Greaves, JJ.) Emperor v. Shqsi 
Bhusan Maity. 32 C. L, J. 31 : 

21 Cr. L. J. 817 : 68 I. C. 817 : 24 C. W. N. 767. 

-S. 13— Omission to administer oath — 

Irregularity. 

An omission to administer an oath or affirma¬ 
tion to a deponent is an irregularity which is 
saved by S. 13 of the Oaths Act. [Chaudhuri^ 
J.) Balchand V. Ta^ak Nath Sadhu. 

16 Cr. I. J. 151 ; 27 I. C. 216 : 

18 C. W. N. 1323. 

-—-S. 13— Omission to take oath. 

Quaere. —Whether S, 13 of the Act applies to 
cases where the omission to take oath or affirma¬ 
tion is the result of the deliberate act of the Court 
or of the witness.? 14 B L. R. 54 ; 14 B L. R. 295; 
27 C. 428 ; iO A. 207 ; 11 A. 183 ; 16 B. 359 : 16 
M 105 Ref. [Mookerjee and Beachcroft, JJ.) 
Nafar Sheikh v. Emperor. 41 Cal 406 : 

14 Cr. L. J. 485 : 18 C. L. J. 582 r 
20 I. C. 741 : 18 C. W. N. 147. 

-3. IZ—Applicability of to intentional 

omission, 

S. 13 of the Oaths Act does not extend to inten¬ 
tional omission or affirmation of the oath. {Two- 
mey and Parlett, JJ.) Deya v. Emperor. 

43 I. C. 86 : 19 Cr. L. J. 54 : 9 I. B. B. 88 

• 

""“S. 13 —* Omission ' — Accidental and 
delibera te. 

The words “omission to take an oath or make 
an affirmation'’ in S. 13 include only an accidental 
and not a deliberate omission to take an oath or 
make an affirmation. [Twomey and Parlett, JJ.) 
Deiya V. Emperor. 36 I. C. 468 : 

17 Cr. L. J. 510 : 9 Bur. L. T. 133. 

-S. 14— Child witness — Non-administra¬ 
tion of oath does not affect trial. 

The Court should only examine a child of ten¬ 
der years as a witness after it has satisfied itself 
that the child is sufficiently developed in intellect 
to understand what it has seen and to afterwards 
inform the Court thereof. If the child was 
sufficiently developed intellectually to describe 
what she had suffered and, therefore, her testi¬ 
mony or account of it before the Magistrate 
cannot be brushed aside as inadmissible merely 
because no oath is administered to her. [Jafar 
Ali,J.) Hussain Kha\ V. Emperor. 

1923 Lab. 332. 

OBITEB DICTUM. 

See Practice—Precedents. 

OBJECTION. 

See C. P. Code., O. 21, R. 57, Etc. 

OCCUPANCY HOLDING. 

See also Local Acts. 

Determination. 

Disposition by will. 

Effect of mortgage. j 

Ejectment. ' 


OCCUPANCY HOLDING—Effect of mortgage. 

Exchange. 

Execution sale. 

Landlord’s right afteertrirnsfer. 

Partition. 

Position of (Purchaser) transferee. 

Sub-lease. 

Succession. 

Trausf erability. 

Miscellaneous. 

Determination. 

- Determination — Relinquishment by 

tenant—Effect. 

Where an occupancy tenant abandons his field 
to the Zamindar, the Zamindar becomes the 
transferee of any of the mortgagor’s right that 
might arise and has a title to redeem. [Stuart 
and Ryves, JJ.) Kumar Saithwar v Bishun 
Mohan Sahai. L. E. 3 A. 533. 

- Determi nation — Relinquishment — Act¬ 
ual surrender necessary. 

Unless a relinquishment of occupancy right is 
accompanied by actual surrender to the land, it 
is not operative. A mere agreement to relinquish 
occupancy rights, whether or not consideration 
passes cannot be legally enforced. [Kanhaiya 
Lai, J. C.) MT. BiBI SaidUNNISSA V. FAIYA2 
Hasan. 4 U. P. L. E. (0.) 76 : 

9 0. L. J. 319 : 1923 Oudh 1. 

Disposition by Will. 

- Disposition I by will—Non-transferable 

^Devise of portion of holding. 

A non-bansferable occupancy bolding or a part 
thereof cannot apart fmm custom or local usage 
be devised by will. 42 C. 172 Dist; 42 C. 254 Foil. 
Per Chatierjea, J .—The validity of a transfer of 
the whole or part of an occupancy holding made 
voluntarily appears to depend upon tbe principle 
of estoppel and that of a transfer made involun¬ 
tarily upon the principle of acquiescence and 
waiver. No such principles are applicable to the 
case of a testamentary disposition. [Fletcher and 
N R. Chatierjea, JJ.) Umash Chandra Datta 
V. Joy Nath Das. 

43 I. C. 779 : 22 C. W. N. 474. 

Effect of Mortgage. 

- Effect of mortgage --Dispossession by 

Zemindar of fixed rate tenant — Effect. 

A fixed rate occupancy tenant mortgaged his 
holding and subsequently died. He was succeeded 
by his nepiew whom the Zemindar forcibly dis¬ 
possessed. The nephew took no steps to recover 
the holding from the /Jemindar. In a suit bv tbe 
mortgagee to enforce the mortgage held, that the 
inaction of the tenant amounted merely to a sur¬ 
render of the holdings and that surrender 
did not affect the rights of tbe mortgage^ to en¬ 
force the mortgage. (Meats. C. J. and Banerii 
J.) Ram Khelawan v. Brij Lal. 

21 A, L. J. 296 : L. B. 4 A. 169 (Eev.) : 

1923 A. 296 (1). 

- Effect of mortgage—Occupancy tenany 

mortgage of holding by, before Agra Tenanct 
Act—Relinquishment of holding by mortgagor. 

An occupancy tenant cannot relinquish his 
holding for consideration to the prejudice of a 
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OCCUPANCY HOLDING- Effect of mortgage. 

mortgagee in possession from such tenant before 
the Agra Tenancy Act (II oi 1901.) {P$ggott, 7.1 
Sheo Mangal Singh v. Chedu. 

31 I. C. 914 : 13 A. L. J. 1137. 

- Effect of mortgage-Occupancy holding 

and fixed rate holding—Legality. 

Where an occupancy holding and a fixed rate 
holding are morti^aged together for a fixed lump 
sum and the contiactis one and indivisible, the 
whole transaction is void. (CA^mfer, 7.) Jwala 
Prasad Kai v. Kam r arup Rai. 29 I. C. 923. 

- Effect of mortgage— SiibscQtteni relin- 

f/uishment Deere** in Revenue Court for ejectment 
of inortgagee—Effect—Suit for’dcclaralion that 
relinquishment is * noperative whether lies. 

Where an occupancy holding is first mortgaged 
and the same relinquished to the landlotd later 
on the strength ol wliich the latter obtained a 
decree e.v parte in the Kesenue Court for eject¬ 
ing the jnortgagee from the holding, no suit lies 
in a Civil Court at the instance of ihe mortgagee 
for a declaration that the relinquishment is in* 
operative as against him, first because of the 
principle oi res judicata and secondly on the 
general priticiple that a Court will not grant a 
decree for declaration where such decree can 
lead to no result in favour of the person obtaining 
the same. [Piggott, 7.) Ram Dei v. Bindeski 
Upadya. 11 I. C. 287 : 8 A. L. J. 940. 

- Effect of moriguge—Sinit by mortgagor 

to get back fiosscssicn without /nrywenf of moncy^ 
if main'ainablc -Duty of refund 

N usufructuarily in rtgaged his occupancy 
holding to M and put M in possession. The 
mortgage of the holding was void in law. The 
mortgagor could not therefore recover possession 
of the property without rciuiuling to the mortga¬ 
gee the money he had taken as the consideration 
of the mortgage. (1888j A. W. N. 128. Foil ; 19 
A. 35. Dist. [Battcrjee, J.) Ram Nimora Rai v. 
Manbodh Upapyaya. 10 1. C. 248. 

- Effect of mortgage — I’sufrurtuary mort¬ 
gage — OccHpan(y tenancy—Determination 

An occupancy tenant who lias mortgaged his 
holding cannot determine the mortgage by reHn- 
qui^hing his tenancy. The mortgagee can retain 
possession till the mortgage is redeemed or the 
tenancy is Icgallv detcrniined. {Stanley^ C. 7. 
and Banerji^ J.) Amir Aij v. Kakam Ali. 

9 T. C. 456. 

'■ Effect of mortgage — Abatement—Right 
of landlord. 

Where a tenani mortgages his occnpaucy hold¬ 
ing which is not transferable by custom the mort¬ 
gage is not invalid and does not confer any right 
on the landl ird to have it declared invalid or 
not binding on the mortgagor. If the landlord 
acquires the interest of the mortgagors in the 
holding the mortgagee is entitled to enforce the 
mortgage as against the landlord. [Walmsley 
and Ghosc, JJ.) Sajudhar Hauman v, Rakhal 
Chandry Roy. 1924 C. 629. 

- Effect-of mortgage — Transfer. 

The deft, inortgaged his non-transferalbc 
holding to tlie.piff. Other delts. (the co-sharer) 
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landlords sued for their share cf rent and pur¬ 
chased the same land in execution. Held, in a 
buit by plff. that the question ol the non-transler- 
abihty did not arise. ‘Jenkins. C. 7. and Wood- 
roffe. J.) Chand! Prosanna Sen v. Gouk Chan¬ 
dra De. 33 I. C. 434 ; 19 C. W. N. 1307. 

- Effect of motgage—Right of Malguzar. 

As between the mortgagor and mortgagee the 
mortgage of an absolute occupancy holding is 
valid unless and until it is avoided by the mal- 
guzar. A mortgage ultimately assented to by the 
malguzar has priority over a subsequent mortgage 
consented to by the malguzar before the consent to 
the first mortgage. [Batten. 7. C.) Kdnjilal v, 
Pannaeal. 19 N. L. R. 10 : 1923 Nag. 91 (1). 

_ Effect of mortgage— Death of tenant 

without heirs. 

On the death of tenant without heirs a mort¬ 
gage of the occupancy holding granted by him 
neccs'-arily determines also. The doctrine that a 
voluntary surrender by tenant cannot operate to 
prejudice the rights oi one h>)ldmg under him 
by virtue of a transaction good agamst the land¬ 
lord has no application to a case where a tenant 
dies without hei»s. [Drake Brockman. A. 7. C.) 
Rani Bahu Parwar v. Sobha Ram. 43 1 C. 912. 

- Effect of mortgage-Aiortgage to pro- 

prieiors—Sale toco proprietor to satisfy mortgage 
if valid. 

In the case of a mortgage to the landlords of a 
, raiyati holding where the holding is not trans¬ 
ferable without the landlord's consent, they arc 
bound to permit the mortgagor to transfer the 
holding to anybody whom he may choose (co-pro- 
prietor) in o»der to put lo himscH in funds to pay 
off the mortgage. [Dawson Miller. C. J. and 
Coutts. 7 I Kamala Prasad Choudhry v. Kunji 
Behahi Mander. 5 P. I. J. 344 57 I. C. 11 : 

1 P. L. T. 625 : 2 U. P. L. R. (Pat.) 159. 


- Effect of mortgage—Mortgagee,purchase 

of—Portion of holding. 

A plff. mortgagee purchaser was in possession 
of a portion of a holding. Some of the co-sharer 
landlords brought a suit for rent against an alleged 
heir of Ihe original tenant and obtained a decicc. 
Plff. sued for stay ol sale on the ground that the 
person against whom the decree had been obtain¬ 
ed was not a tenant. Plff. though a transferee of a 
portion of the non ttans'erable occupancy bolding 
co"ld bring the suit [Chapman, J.) JANG Baha¬ 
dur Singh v. Ramsundak Singh. 

aa T n • 1 Pat. L. W. 194. 


Ejectment 

- Ejectment—Transfer by tenant—Abate¬ 
ment. 

Where a tenant transfers an occupancy holding 
not transferable by custom,and the transferee gets 
into possession of ihepropcrty and remains in such 
possession for 9 years, the original tenant not 
making any arrangement for pay meot of rent cf 
the la-adlord, there is an abandonment of the hold¬ 
ing entitling a landlord to sue in ejectment. The 
landlord’s rights of re-entry cannot be defeated 
by the transferee putUngan original tenant in 
Ostensible possession of a portion of the hold'rg 
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or pleading defects in bis own tiHe. The land¬ 
lord in such a case need only prove that there 
has been a transfer of the entire interest of the 
tenant and that the transferee is in possession of 
the entire holding by virtue and in pursuance of 
such transfer. {Woodrofft and Suhrawardy, JJ.) 
SASHI BH'JSANJHA V. Ahmadullah Chowdhury. 

IP24 C. 372. 

-- Ejectment—Sale of share by tenant. 

A sale ot a share of a non-transferable occu¬ 
pancy holding does not entitle the landlord to khas 
possession in the abfence of proof of abardon- 
ment. [Woodroffe and Ghose, JJ.) Sarat 
Chandra De v. Menorama Debi. 

1923 C. 181. 

- Ejectment — Transfer in execution of 

decree 

If some co-sharer landlords of non-transfer 
able occupancy holding have purchased it in 
execution of oecree and the original tenants or 
their heirs accept sub tenancies under the pur¬ 
chasers, they are liable to be eject«»d under a 
deciee for khas possession by the purchasers and 
the other co-sharer landlords. {Teunon and Huda^ 
JJ.) JOTENDRA Nath v. Gobinda Chandra. 

37 I. C. 813. 

- Ejectment — Transfer of — Tenant con¬ 
tinuing in possession — Rent. 

A tenant of a non-transferable holding after 
“felling his interest continued in possession and 
paid rent to the landlord which the latter accept¬ 
ed with notice of the transfer. Held that the 
landlord could not eject him on the ground 
that he had sold his holding. {Newbould, J.) 

Radhika Mohun Roy v. Uttam Parbat. 

65 I. C. 432. 

- Ejectment— Hon-lransferabXe—Mortgage 

of—Death of tenant without heirs. 

Incas^a non-transferable occupancy holding 
is mortgaged usufructuarily by the tenant without 
consuliiog the landlord, the landlord can drive 
out the mortgagee if tbe tenant dies without heirs. 
{Richardson and Beachcroft, JJ*) Harapalli 
Sarkar V. Rajabali Mia. 44 I. C. 721. 

4 

- Ejectment-Sale of arrears of rent— 

Notice to quit—Effect 

A raiyat mortgaged the property with posses¬ 
sion to a third person who let it to defts. The 
landlord sued for rent against the heirs of the 
raiyat and bought the holding at a sale for arre 
ars of rent. Htld that the occunancy-holding still 
continued to exist even after the purchase by the 
landlord. The landlord sold thereafter the 
permanent rai>ati right to another who also look 
a lease Irom the landlord and the latter sold it to 
the piff. The plff. served him with a notice and 
sued to eject the tenant. Heid^ the deft, was duly 
served with the notice to quit and must be 
eiected. [Woodroffe and Mullick, JJ.) Eakvf 
"Ali V. MeaJAN. 29 I. C. 686 : 43 Cal. 164. 

- Ejectment— Transfer of portion— Eject¬ 
ment by landlord —Collusive surrender. 

So long as a tenancy subsists the landlord can¬ 
not eject the transferee of a portion of holding. 
If the surrender by tbe transferor is collusive the 

c D—VOL. IV 30 
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tenancy did not terminate and so the landlord 
cannot eject. {Mookerjee and Mullirk, JJ.) AsgaR 
Ali V Gowri Mohan Roy Chowdhury. 

18 C I, J. 257 : 21 I. C. 68: 18 C. W. N. 601 

- Ejeotmtnt—Suit by landlord—Burden of 

proof. 

In an ejectment suit deft, pleading occupancy 
rights must prove them strictly. Mere length of 
tenure will not cieate a permanent occupancy 
for a ryot who has been let from year to year, 
(Sarfasi 2 »rt Aiyar and Napier, JJ.) Naina Pillai 
V. Ramanathan Chlttiar. 

41 I. C. 788: 33 M. I. J. 84 

* 

- Ejectment—Mortgage of. by tenants with 

the consent of one landlord—Suit by mortgagee^ 
Surrender by heirs of one tenant—Suit by both 
landlords to €j*ct mortgagee. 

Where an occupancy holding was mortgaged 
by tenants with the consent of one of the land¬ 
lords and the heirs of one of the tenants sur¬ 
rendered the h(lding to the mortgagee because 
the latter had obtained a decree on his mortgage 
and the Lambardar brought a suit to eject the 
mortgagee adding as parties the other landlcrd 
also who had consented to tbe mortgage. Held, 
that the consent of one of them precluded both 
from acting logeiher to avoid the transaction. (4 
N. L. R. 45. Foil.) {Drake Brockman, J C.) Bapu 
i;. Temsa. 13 I. C. 982 : 8 N. L. R. 29. 

—- Ejectment—Relinquishment after mort¬ 

gage. 

Where a person, who holds lands in which he 
has heritable but not transferable rights mort¬ 
gages thereon and subsequently relinquishes his 
right to hold the lands in favour of the landlord, 
the mortgagees have no rights left and can be 
ejected. 18 1. C. 383. Dissented from. [Holms, S. 
M.) Raj Pal Kuar v. Rudra Pratab Narain. 

341. C. 764:3 0. L. J. 219i 

- Ejectment—Transfer of—Ejectment by 

landlord. 

A holding is a parcel of lands for which a 
definite contract for rent has been made and the 
homestead land for which no rent is payable is 
not a part of the tenant’s holding. The principle 
underlying all suits for ejectment of transferees 
is based not on the Tenancy Act but on the Com¬ 
mon Law whereby the landlord is entitled to enter 
into possession of all lands secured to the payment 
of revenue in which no relationship of landlord 
and tenant exists. Where an occupancy holding 
is not transferable by custom, the landlord is 
entitled to eject the transferee who has acquired 
no right against the landlord; where it is transfer¬ 
able by custom, the transferee of the whole of an 
occupancy holding is entiiled to set up his 
puTCliase as a bar to the landlord’s entry. Where 
the transfer is made to two or more persons, the 
landlord is entiiled to regard ihe holding as still 
in fact and still liable to be sold in its entirety 
for its arrears of rent. But the landlord is not 
bound to recognise a Splitiing up of the holding 
and where on account cf the difference in the 
dates of the different poitions of the holding, as 
in the present case, a joint purcha-e cannot be 
pleaded, ihe transferee can have ro defence to a 
suit in ejectment inasmuch as the transfer of tbe 
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part of a holding is not valid A raiyat may have a 
saleable interest io his entire holding. He has no 
saleable interest as against the Zemindar in a 
part of it only. {Roe and Jwala Prasad^ JJ.\ 
Ramji PrasadMohammad Anwar Ali Khan. 
3 Pat. L. W. 299 : 43 I. C 877 : 3 P. L. W. 'W : 

1917 Pat. 860. 

_— Ejectment — Transfer of portion of^ 

Portion falling into patti of o/ie malik o« /xar/f- 
tion— Ejectment suit by that mM\k—Dismissal. 

A landlord cannot sue for ejecimenton the 
ground of an unauthorised alienation in respect 
of a portion only of ao occupancy holding. A 
portion of a holding was sold by a tatyai, 
which on partition between the maliks, fell into 
the patli of one oi them. Held, that the transfer 
would be regarded as that of a portion only and a 
suit for ejectment against the transferee brought 
by the one malik into whose patH the portion (ell 
on partition, would be dismissed. {Chamier^ C. J. 
and Sharfuddtn, J.) Radha Kishun v. Bagha* 
WAT Prasad. 1 Fat. L. W. 19 : 38 1. C. 72: 

1917 Pat. 76. 

Exchange. 

-Exchange—Extffoprietary holding —Suif 
for possession of property transferred. 

An exchange of a house for the exproprietary 
right of a holding is illegal and the owner of the 
house is not entitled to sue for recovery of pos¬ 
session of the house. {Tudball, Lachman Das 
V Muhamad Yusuf Khan. 

80 1. C. 1R2 : 13 A. L. J. 783. 

Execution sale. 

- —Execution sale. 

Having regard to the decision of the Full Bench 
in 42 Cal. 172 it must be held that a non-trans- 
ferable occupancy holding is liable to be sold in 
execution ot a mo ley-decree notwithstanding the 
objections of the raiyat. 48 Cal. 184. [Chatterjea 
and Cuming, //.) Kenaram Pal v Kinu 
Mandal. 1924 Cal. 52 ; 50 Cal. 508. 

- Execution sale—Purchaser by co-sharer 

landlord—Status of purchaser. 

1 he plaintiffs and defendant were co-sharers in 
a taluq which comprised the disputed lands as an 
occupancy holding. The first plaintiff purchased 
tbe occupancy holding in execution of a mortgage 
decree. Held that the legal effect of this purchase 
was that the holding ceased to exist as an occu* 
pancy holding in the hands of the plaintiff as co¬ 
sharer landlord and the plaintiff held the land as 
non^occupancv raiyat. {Mookerjee and Chotzner, 
JJ.) Abinash Chandra Bhattachapjeb v. Amar 
Chandra Db. 70 l.C. 328 :27 C. W. N. 760. 

- Execution sale—Effect of. 

Tbe principle enunciated in Dayamoyis case 
42 C. 172 viz that the tran:»fer of the whole or part 
of an occupancy bolding is operative against the 
raiyat where it is made involuntarily and the 
raiyat with knowledge fails or omits to have the 
sale set aside, is no longer law in view of the 
decision of the Full Banch in Chandra Binode 
Kunda v. Ala Bum 48 C. 148 Ref. {Chatterjea and 
Panton, JJ.) Abdul Samad Mondal v. Basikud- 
DIN Chaudhurv, 66 i. G. 220. 


OCCUPANCY HOLDING— Execution,Sale. 

- 'Execution sale—Sale in execution of fw^ 

successive decrees-- Proceedings to set aside— 
Lessee not parties — Effect. 

A mortgagee decree-holder purchased an occup¬ 
ancy bolding in execution of his decree ; it was 
already sold under a rent decee and bought by 
the landlord. The decree holder got the sale set 
aside but did not make tbe lessees form landlord 
parlies to ihe proceedings. In a subsequent suit 
for possession held that the mortgagee decree- 
holder got no title against the lessees, who could 
not be represented by the landlord in the previous 
litigatioo. {Teunon and Abdul Majtd, JJ.) BMDAJ 
Ali Biswas v. Arjun Chandra Biswas. 

62 I. C. 704. 

- Execution sale—Money decree in favour 

of landlord—Consent of tenant. 

The occupancy raiyat enjoys under the B.T. Act 
substantial rights io the land and his interest can¬ 
not be uopopriately described as a merely “per¬ 
sonal right " '*or personal privilege." Apart from 
custom or local usage, tbe transfer for value of an 
occupancy holding in whole or in part is operative 
against the raiyat, whether it is made voluntarily 
or involuntarily. But such transfer is not effec¬ 
tive against his landlord without his consent. The 
sole landlord of a raiyat is therefore competent to 
sell in execution of a money decree against his 
raiyat, whether his (occupancy holding be or be 
not transferable by custom or usage. The doctrine 
of stare decists did not stand io the way of over¬ 
ruling the decision in I. L. R. 24 Cal. 345, By 
setting it aside the Court would not aUect transac¬ 
tions which might have been adjusted, rights 
which might have been determined, titles which 
which might have been obtained or personal status 
which might have been acquired, but would only 
be removing what had hitherto been erroneously 
regarded as a fetter upon the right of the execution 
creditoi to realise his dues by the sale of an oc¬ 
cupancy bolding {Mookerjee, C. J., Fletcher, Chat¬ 
terjea, Teunon, Richardson, Chaudhuri and 
S/umsul Hu'ia.JJ.) Chandra Binode Kundu 
V. SHBiKH Ala Bux Dfwan, 

48 Cal. 164 : 24 C.W. N. 818 : 3\ C L. J. 510 : 

68 I. C. 353. (F. B.) 

[Overruling (1) 42 Cal. 178 : 30 C. L, J. 68 : 

18 C. W. N. 971 : 87 I. C. 61 : 

(2) 39 I. 0. 119 (Cal.) (3) 38 1. C. 948 (Cal)] 

-- Execution sale—Non-iransferable—Sale 

in e.vecution of money decree—Cosharer raiyat— 
If can object. 

A co-sharer raiyat of a non transferable occup¬ 
ancy holding must confine his objection to the 
sale thereof in execution of a money decree, to 
tbe extent of his share. {VVoodroffe and Smither, 
JJ.) Fblani Mondalami V. Mukundo Lal. 

46 1. C. 781. 

- Exeoufion sale—Transferability—Usage' 

A landlord holding a money decree against one 
of his tenants cannot put up for sale io execution, 
the raiyat’s occupaocy holding which is not trans¬ 
ferable by usage. {Sharfuddtn and Rot, JJ.) 
Macpherson V, Dbbi Bhushan Lal. 

8 Pat. L. J. 530 :48 I. C. 36. 

[Contra 31 C. L. J. 610 : 58 I. c. 353 : 

84 C. W. N. 813. (6. B..)] 
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- Execution sale — Non-transf erable—Sale 

—Recognition by landlord^Effect of. 

Even a subsequent sale in execution of a 
money decree with a prior actual delivery of 
possession and recognition by landlord as tenant 
■of a non-transferable occupancy bolding 
disentitles a prior purchaser in execution of a 
money decree, without delivery of possession 
where the landlord was entitled to re-enter, the 
'tenant having abandoned the tenancy. [Chatterjee 
and Richardson, JJ.) IsrfWAR Chandra Sarma v. 
Kailash Chandra Nath. 411. C. 639. 

- Execution sale—Money decree^Consent 

of tenant not obtained — Validity. 

An occupancy bolding found to be non-transfer¬ 
able bv custom cannot be sold in execution of a 
money decree if the tenant objects, thongh the 
decree-holder obtains the consf*nt of the landlord. 
2i C. W N. 400; 38 I. C. ^42 Foil. {Chatterjee 
and Newbould, JJ.) SwaRanamoyi Debi v. Adu. 

39 I C. 119 (1). 

[Overruled by 31 C. L. J. 510 : 

24 C. W. N. 818 : 68 I. C. 353 (S. B.).] 

___ Execution sale—Sale of in execution of a 

'money decree without ratyati consent. 

An occupancy holding not transferable by 
custom or usage cannot be sold in execution of a 
money decree if the raiyat objects to the sale. 
{Chatterjee and f^ewbould, JJ.) Ram Sundar 
Karmokar V. Lochan. 38 I- C- 942. 

[Overruled by 31 C. L.'J. 510 : 68 I. C. 353 ; 

24 C. W. N. 848 : (8. B.j] 


- Execution sale — Non-transferable — 

Transfer in execution of dectee — Division 
between transferee and raiyat — Surrender 
collusive^Landlord's right to khas possession. 

The raiyat of a non-transferable occupancy 
holding, sold in execution of money decree, came 
to an arrangement with the auction put chaser of 
it, by which they divided the holding. The raiyat 
subsequently made a collusive surrender and the 
landl »rd sued for khas possession. It was held, 
"that under the arrangement the auction-purchaser 
became a transferee of a portion of the holding 
and there being no abandonment the landlord 
could not get A/ias possession. {N. R. Chatterjee 
xtnd Richardson , JJ.) Naba Kishore Saha v. 
Dhananjoy Saha. 33 I. C. 611 :20 C. W. N. 610, 


_ .Execution sale — Transfer of — If 

operative against a co-sharer landlord purchas- 
.-ing *t subsequently in execution of a money- 


decree. 

Transfer of a non-transferable occupancy 
holding made by a ryot is operative against a 
subsequent purchaser of the same in executi >n ol 
a money decree against the ryot and this is. so 
€ven when such purchaser happens he a co- 
sharer landlord. 42 C. 172 Appl. {Sharfuddm and 
Teunon, JJ.) Deo arand Lal 
Mandal. 321. C. 1003. 


-^Execution sale—Objection by raiyat. 

An occupancy holding which is not saleable 
by custom or usage cannot be sold in execution 
of a decree obtained by a co-sharer landlord for 
his share of the rent and in this respect a 


cosharer landlord is in the same position as an 
ordinary executing creditor. A raiyat is entitled to 
have a sale of bis holding in execution of a 
money-decree set aside after it takes place and 
the holding cannot be sold in execution of such 
a decree, where the raiyat objects to the sale be¬ 
fore it takes place. A non-transferable occupancy 
holding is not a saleable properly. The principle 
deducible from 18 C.W N. 971 (F B ) is applicable 
to an involuntary tTansfer of the whole as well as 
a part of the holding. 34 C. J99. Dist. 13 I. C. 
192. Not Foil. [Chatterjee and Greaves, JJ.) 
Badarennessa u. Alam Gazi. 29 I. C 877 : 

19 C. W. N. 814 : 21 C. L. J. 650. 

— —‘Execution sale — Non-transferability— 
Who can raise this objection} 

A co-sharer landlord having a three-fourths 
share is entitled to raise the question of trans¬ 
ferability of the bolding. The purchaser of a non- 
transferable holding can be evicted by any of the 
co-sha»’er landlords to the extent of his own share. 
If the possession of the entire holding has been 
acquired by some of the co-sharers, the other co- 
sharers are entitled to joint possession thereof. 
'.Mookerjee and BeachcrofU JJ.) Kanchan 
Mandar V. Kamala Prosad. 

29 I. C 734 ; 21 G. L. J. 441. 

- —-—Execution sale — Objection — Procedure. 

In an execution proceeding for the sale of an 
attached bolding the Munsif allowed an objec¬ 
tion to the sale to stand over aid held the e^le 
without making enquiries into the objection. Held 
that the pioceedings of the Munsif were wholly 
irregular. The proper procedure in such a case 
for the judgment-debtor was to appeal against 
the order refusing to postpone the sale or direct¬ 
ing the sale to take place notwithstanding the 
pendency of the application in which the 
question of the saleability of the ho'ding was 
raised. (N. R. Chatterjea and Mullick, JJ.) Lake- 
NATULLA V, Asmatulla Sarkar. 29 Z. G. 616. 

'-—Execution sale — Transferability — Sale 
in execution—Burden of proof. 

The onus is on the decree holder desiring to 
bring an occupancy holding of the judgment 
debtor to sale in execution to prove that the 
holding is transferable by custom or local usage. 
[Mookerjee and Beachcroft, JJ.) NuR Mia v. 
Chandra Mohan Roy. 23 I. C. 939. 

- Execution sale — Plff.'s. purchase—Mort¬ 
gage decree sale—DefVs purchase at co sharer 
landlord's rent decree sale—Question of trans¬ 
ferability of holding if can be raised by deft. 

Plffs. purchased a holding in execution of his 
decree on a mortgage held by them against the 
admitted tena'^t. Deits. subsequently purchased 
the same holding in execution of a decree for 
rent held by a co-sharcr landlord. Held, that the 
title of the plffs. was superior to that of the deits. 
who, as purchasers at a sale in execution of a 
decree for rent by a co-sharer landlord, were 
in the same position as a purchaser at a sale held 
in execution of a decree for money. {Mookerjee, 
and Carnduffy JJ.\ TuLSi SiNGU v. Oayal 
Singh. 15 I. c. 71«. 
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- Execution sale. 

A non-lransferable occupancy bolding can be 
sold in execution of a m ney decree. {Dai and 
Kulwaitl bahay, JJ.) SuraJdko Narain Singh v 
Partap Kai. 2 Pat. 739 ; 4 Pat. L. T. 405 : 

1923 Pat. 213 : 1923 P. 614. 

- Execution sale—Right of decree'holder. 

A decree holder, not being tbe landlord can, 
against the will of the judgment-debtor and 
without Ihe express consent of the landlord, 
cause a portion of the judgment-debtor's occu¬ 
pancy holding to be sold in execution of a money 
decree where there is no local custom of 
inalienability. {Coutti and Das, fJ.) Kaghunath 
Sahay V. Chowa Mahton. 

3 Pat. L. T. 525 ; 1922 P. 602 

- Execution sale—Rights of purchasers in 

execution of rent decree and mortgage decree 
respectively. 

fhe purchaser in execution of a rent decree 
purchases the holding iiself and is ent tled to say 
that he takes the holding free of incumbrance, if, 
in fact, there is no encumbrance valid in law 
outstanding against it which it is necessary, for 
him to annul, where a holding is non transfer¬ 
able, a mortgage of it is of no effect as against the 
holding or the persons who purchases the holding 
in a rent execution. Such a mortgage cannot 
e^ectivelv create a lien in limitation of 
the interest of Ihe original teoai t. It would 
operate not by force of any title to the holding 
created thereby but by way of estoppel. ^Coutts 
and Ross,JJ») Lala Murlidhar v. Surat Lal 
ChoudHury. 3Pat L. X. 362: 

1922 Fat. 135 : 1922 P. 566 fH. 

- Execution sale — Non-transferability — 

Objection by tenant—Execution by landlord. 

A tenant is entitled to assert in execution pro¬ 
ceedings that the landlord is not entitled to bring 
a holding to sale in pursuance of a rent decree, it 
the holding is not transferable. {Atkinson^ J.) 
Shaikh Abdul Aziz v. Bibi Tauhidunnissa. 

52 I. C 380. 

•Execution sale — Non-transferability — 
Objection by tenant. 

A tenant can object to the sale of a non-trans- 
ferable holding in execution of a money decree 
even if the landlord consents to it. {Imam and 
Thornhill, JJ.\ Ra.meswar Singh Bahadur v. 
Keshwar Rai. 47 I. C. 790. 

Execution sale—Sale of a portion of his 
holding in execution of simple money decree^Ob- 
jecUon by tenant. 

An occupancy raiyat whose holding is not 
transferable by custom, can object to the sale of 
a portion of the holding in execution of a simple 
money decree against him. {Chamier, C. J. and 
Jwala Prasad, J.) Sadari Kunwari v. Palak- 

NATH. 

1 Pat. L. J. 267: 38 I. C. 937: 3 Pat. L. W. 104. 

Landlord’* right after transfer. 

■ Landlord's right after transfer—Suit 

for Possession by purchaser—Defence. 

A co-sharer landlord, as such,is entitled to raise 
plea of non-transferability in a suit brought 


OCCUPANCY HOLDING—Landlord's right after 

transfer. 

against lum by the purchaser of a oontrans- 
lerabie occupancy holding for establishment of 
title and recovery of possession of the holding. 
{Newbould, J-) Jadu Nath Mandal v. Rai Cha- 
RAN Koyal. 64 I. C. 186. 

- Landlord's rights after transfer — Non- 

transferable—Transfer of— Recognition by land¬ 
lord — Sale of holding in execution of decree 
again<t old tenant. 

Where a landlord unconditionally recognises 
Ihe transferee of a mere transferable occupancy 
holding, the original tenant is not liable for the 
arrears of rent, and the landlord is not entitled 
to bring to sale the holding as (he holding of the 
old tenant. {Chatterjfa and Neubould, JJ.) 
Girish Chandra Mondal v. Narendka Nath 
Haldar. 62 I. C. 769 : 23 C. W. N- 664. 

- Landlord's right after transfer — Non- 

t*^a*^sferable—Transfer of undivided share by one 
of the raiyats—l andlord, tf can re enter. 

If a raiyat translers or abandons his undivided 
share in anon-transferable occupancy holding 
without parting with the remainder of the hold¬ 
ing belonging to his co sharers, there is no aban¬ 
donment so as to entitle the co-sharer landlord 
under whom the sba^e was held to re-enter. 
{Fletcher and Newbould, JJ.) Swarna MOYt 
Dasi V. Gayaratulla Sardak, 411. C. 704. 

- Landlord's right after transfer — Trans¬ 
fer of— AucHonsale of holding—Deposit by 
transferee—Objection by landlord— Withdrawal 
— Estoppel. 

If a tenant is upon his holding, which is not 
translerable by custom, his possession protects 
the party to whom he transfers a portion of his 
interest. But if the tenant is no longer on the land 
after the holdii g has been sold his property 
becomes that of the landlord. A purchaser of a 
non-transferable holding can, after (he holding 
has been sold and (he original tenant is no long¬ 
er on the land, be a party to a suit for recovery of 
possession from (he landlord. At an auction sale 
of a holding not transferable by custom a trans¬ 
feree of that holding made a deposit (o set aside 
the sale. The landlord objected but on the Court 
overruling the objection withdrew the money 
from tbe Court. Held, that the landlord was not 
estopped from suing for possession since he act¬ 
ed under an order of Court in withdrawing the 
deposit. There was no duty on the part of the 
landlord to appeal against the decree overruling 
his objections. {Woodroffec and Newbould, JJ.) 
Bhata Ram Das v. Chandra Lahiri. SO 1. c. 83. 

- Landlord's right after transfer—’Trans¬ 
fer of part—Right of re-entry. 

Landlord is ordinarily entitled (o re-entry on 
transfer oi the whole holding but on transfer of 
a part, the landlord is not entitled to possession 
unless there is la) an abandonment within S. 87 
of the B. T. Act or [b) a relinquishment of the 
holding or (c) a repudiation of the tenancy. The 
transfer of a whole or a part is operative as 
against the landlord in all cases in which it ia 
operative as against a raiyat provided the land¬ 
lord has given previous or subsequent consent* 
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OCCUPANCY holding—L andlord! right after 

transfer. 

{Jenkius^ C. J. Stephenson^ Woodroffe, Mookerjte 
and Holmswood, 77.) Dayamoyi v. Anand Mohan. 

42 Cal. 172: 18 C. W. N 971 : 20 C. L. J. 52: 

27 I C. 61 (F.B.) 

[Overruled by 58 I. C. 353 :24 C. W. N 818 (S.b.) 

31 C. L. J. 510 ] 

- Landlord's right after transfer — Trans- 

_fer by co-sharer—Recognition by others — Effect. 

When the transfer of an occupancy holding by 
one co-sba'er landlord is recognised by the others, 
it will amount to evidence either that the holding 
is transierable, or that though voidable at 
their instance, it has been validated. {Woodroffe 
■and Mullick. 77.) Inatullah Daftry v. Moison 
Ali. 25 I. C. 414. 

- —Landlord's right after transfer — Non- | 

■transferability—Rights of transferee — Recogni¬ 
tion by landlord. 

A transfer of a non transferable occupancy 
holding is not binding on the landlord unless he 
recognises the transferee in which case he would 
be a representative in interest of the landlord 
-and is not estopped from rai&ing the question of 
non-transferability in a suit by a prior transferee 
not recognised by the landlord, for possession. 
{Mookcrjee and Beachcroft, 77.) Mauhu Sudan 
Sarkar V. Kalidas. 25 I. C. 300. 

--- Landlord*s rights after transfer — 

Transfer of— When voidable, 

A transler of an occupancy holding is voidable 
at the landlord's instance, unless he had consent- 
ted to the transfer at the time it was made or 
subsequently. (Hallifax,A.J C.) Jairam v. SCNDar 
Lal. 26 I. C. 698: 10 N. L. B. 146. 

- Landlord's rights after transfer — Usu¬ 
fructuary mortgage—Notice to landlord. 

A hard and fast rule cannot be laid down that 
all usufructuary mortgages of occupancy rights 
require notice to landlords and give rise to a 
-claim for prC'emption. 11 C. P. L. R. 127 distin¬ 
guished. 0//g. ^4. 7. C) Raghunath V. 

Canpat. 23 I. C. 213 : 10 N. L. B. 21. 

- Landlord’s right after transfer. 

Receipt of rent by the landlord from the trans¬ 
feree of a holding not transierable by custom 
will validate the transfer by tenant. Acceptance 
of rent by gomastah or patwari is not binding on 
the landlord unless he has knowledge of the 
source Irom which the rent came. To constitute 
recognition, the landlord must have acquiesced 
deliberately and with full knowledge as to its 
effects. (Das and Adami, 77.) BhoNulal 
■Chaudhari V, Vincent. 1922 P. 619. 

- —^Landlord's right after transfer — Non¬ 
transferable—Transfer in favour—Right cf re¬ 
entry. 

If a non-transferable holding is sold to a Zar- 
peshgida^ of the holding the landlord has a right 
of re-entry even if the purchaser had been 
recognised by the landlord prior to sale. (Roe and 
Coutfs-Trotter, 77,) Mukharam Singh v, Sadas 
Kobr. 47 I C. 182. 

— —Landlord's rights after transfer—^Tran- 
^fer of by tenant, 

A tenant of a transferable occupancy bolding 
transfer a portion of it. But the landlord is 


OCCUPANCY HOLDING—Position of (Purchaser) 
transferee. 

not bound to recognise the purchase. (Chamier, 
C. 7. and Jwala Prasad, J.) Kunja Bihari Singh 
V. Sitaram Singh. 42 I. C, 101: 3 Pat. L. W. 292. 

- Landlord's right after transfer — Trans¬ 
fer of occupancy holding —Right of landlord. 

Where a tenant transfers his whole occupancy 
holding, the village being in possession of ticca- 
dars^ the landlord can only sue for a declaration 
that the transfer is not binding on him and that 
he will be entitled to possession after the expiry 
of the ticca, beiore which he cannot recover 
possession. (Chamier, C. J. and Sharfuddtn, J.) 
Mahadeo ChaUdhury V. BhaGelu Sahu, 

39 I. C. 696: 1 Pat. 1. W. 405. 

Partition. 

- Partition — Non-transferability —Cow- 

sent by co-sharer — Landlord. 

A co-sharer can recognise a transfer to the ex¬ 
tent of his own share but it is not binding on 
others and does not prevent them from subdivid¬ 
ing the bolding. (Chatterjee and Beachcroft, 77.) 
Muhammad Ali v. Jnanada Sundari. 

321. C. 577. 

- Partition—Landlord whether bound. 

Any property held lor the time being jointly 
can be partitioned between joint holders. There¬ 
fore a suit for the partition ol an occupancy-hold¬ 
ing is maintainable. But the division, unless 
made with the landlord's permi.ssion, would not 
be binding on him. (Carnduff and Chapman, 
77.) Rajendra Narain Saha v. Satish Chandra 
Pal. 15 1. C. 331. 

- Partition—Effect of^Transfer of part 

by tenant — Partition between co-owner land¬ 
lords—Effect, 

A partnion of the landlord’s interests ought 
not to be held to confer upon the holders of one 
of the new Mahals or patiis rights against tenants 
or theii transferees which the landlords did not 
possess before the partition and which do not 
necessarily result irom the partition. Even if 
transfer of part ol an original holding could be 
treated as a transler of an enure holding, the 
consequence of a subsequent partition and d'vi- 
sioQ of the original holding into several new hold¬ 
ings, it would not avail the landl 3 rd to whom 
the transferred holding is all^ted, to treat it as 
transfer oi an entire holding and to claim right 
of re-entry. (Chamier, C. 7. and Sharfuddin, J.) 
SuRAj Deo Narayan S>ngh v. fachh Narayan 
Singh. 1 Pet. L. W. 443 : 39 I. C 98 : 

2 Pat. L, J. 226. 

Position of (Farchaser) transferee. 

■Position of transferee — Mortgage — Frau¬ 
dulent relinquishment, not valid against mort¬ 
gagee—Suit for declaration of invalidity—Civil 
Court — Jurisdiction. 

An Occupancy tenant can validly mortgage his 
occupancy tenancy with possession under the N. 

W. P. Rent Act, XII of 1881, andany fraudulent 
and collnsive relinquishment by the occupancy 
tenant would be void against the mortgagee. The 
mortgagee can sue for a declaration m the Civil 
Court that the relinquishment does not operate as 
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OCCOPANCY BOLDING— Poiition of (Purchaier) 
iraoBferee. 

against him. [Richards, C. J. and Baneriee. J.) 


Posiiton of purchaser. 


Where a purchaser of a non-transfcrable occu¬ 
pancy holding pa)s rent which is accepted and 
receipts passed to h'oi as murfaldar, he is deem¬ 
ed to be a tenant though his name is not entered 
in the landlord's Shertsla. {Newbould and Buck- 
land, JJ.) Kalibrohma Mukerjee V. Sayidar 

Rahaman. ®®®- 

Position of transferee—Non-tran^ferable 


^Right of landlord to enter on transfer. 

A tenant of a non-translcrable occupancy trans¬ 
ferred the holding to bis wife and daughter but 
remained on the holding and resided at the house 
elected on a portion thereof till his death. Held, 
that the possession of the widovv and daughter, 
after the death of the tenant was lawful posses¬ 
sion as hens and the landlord did n« t acquire a 
right of re-entry. (Fletcher and Cuming, jJA 
GULABJan Bibi V. Dil Mamud. 64 I. C. 394. 

_ ^Position of transferee—Sale and surren¬ 


der of. 

A raiyat selling a part of non-tranaferable 
holding, cannot surrender that part to the land¬ 
lord, so as to entitle him to eject the purchaser. 
(Fletcher. Beachcroft and Greaves, JJ ) D.\star 
Ali V. Ram Kumar Gope. 60 I. C. 378- 

Position of transferee— Rent-Sale of 


portion of occupancy holding—Leave from pur¬ 
chaser—Settlement by the landlord Effect Es¬ 
toppel. ^ ... , 

A sale of a portion of an occupancy holding does 
not forfeit the tenancy So far as the landlord is 
concerned, the tenancy is unaffected and he can 
ask for payment of rent to his recorded tenant. 
The holding is not abandoned if the original ten¬ 
ant, afier selling a portion ol the holding, remains 
in actual possession of it as an under-raiyat from 
the purchaser. The tenant took a sub lease of 
the portion of land which he subsequently sold in 
execution. A settlement was taken from the supe¬ 
rior landlord. Alter an attempt to eject Ihe pur¬ 
chaser under a decree he was opposed by the re¬ 
presentative of the original tenant. The objec¬ 
tion was allowed. The landlord then brought 
the present suit for rent against the defendant 
as his under-raiyat. Held(\) that there was no 
relation of landlord and tenant between the plff. 
and the defendant and the claim for rent did not 
lie, (2) that the original tenancy still continued 
and the landlord could not create a valid occupan¬ 
cy holding in favour of the plaintiff and (3) that 
the defendant was not estopped from questioning 
the plaintiff's title. (Mookerjee and Roe, JJ.) 
Kalim Sheikh v. Mocham. 86 I. 0. 719 : 

24 C. L. J. 118. 


OCCUPANCY HOLDING—Position of (Purchaserh 
transferee. 

the landlord 42 Cal. 172. Foil. (Sanderson, C. J. 

Woodroffee, Mookerjee, Holmwood and Chatter- 

iee JJ ) PURNA Chandra Triveoi v. Chandra 

MOHINI Dassi. 20 C. W. N. 680 : 33 1. C. 49 t 

23 C. L. J. 304,. 

Position of transferee—Transfer of recog¬ 
nition. f- 

Acceptaoce of rent paid by the mortgagee ol 

an occupancy holding as such without protest 
amounts to a recognition of rights of the 
gee in possession as a trespasser. 13 C. W. N. 
833 Ref. (Chatterjee and Walmsley, JJ ) Mo- 
TOOKDHARl V. JUGDIP SiNGH. 19 0 W- N. 1319: 

28 I. C. 843 : 24 C. L. J. 261. 

_ Position o f transferee—Transfer-Princi¬ 
ples governing. 

A transfer for value of the whole or a part ot 
an occupancy holding is operative as against the 
raiyat, (a) where it is made voluntarily, (6) where 
it is made involuntarily and the raiyat with 
knowledge tails or omits to set it aside. (Jenkins, 
C. J., Stephen, Woodroofe, Mookerjee and 
wood, JJ.) Dayamoyi V. Ananda Mohan Roy. 
42 Cal. 172 : 18 C. W. N. 971 : 27 1. C. 61 1 

20 C. L. J. 62. IF. B.) 

- Position of transferee—Non-transferabler 

—Purchase —Validity of. 

A purchaser of a non-transferable occupancy- 
holding acquires no interest against the landlords 
even though the purchaser is one of the landlords 
himself. [Jenkins, C. J, and Mookerjee, J) Lakui 

Kant Das v. Balbhadka Prasad uas. 

26 l.C. 646 : 19 C. L. J. 400. 


- Position of purchaser—Mon-transferable 

—Purchaser of a share. 

A purchaser of a share of an occupancy hold¬ 
ing, is entitled to possession even as against the 
landlord, in as much as the tenancy is not deter¬ 
mined and interposes a barrier between him and 


_ Position of transferee—Non transferable^ 

—Transfer by tenant—Occupatijn by purchaser, 
for over twelve years—Creation of limited inter¬ 
est of tenancy. 

Where the transferee of a non-transferable 
occupancy holding had obtained marfatdari rent 
receipts from the predecessor in title of the pl^ 
for over twelve years, Held, that ihc statute of 
limitation operated to create a limited interest of 
tenancy and barred a suit by the plfif. for khas 
possession. (Jenkins, C. J. and Mookerjee, J.h 
Probhabati Dasi t>. Taibaturinessa. 

17 C. W. N. 1088 : 20 I. C. 664 : 19 C. L. J. 68r 

— - Position of transferee—Non-transferable 

— Transfer of-Rtghts of—Transferee. 

The transleree of a non-transferable occupancy 
bolding acquires nothing at all as against the- 
landlord refusing to recognise the transfer, ana 
has no locus standi either to attach a rent decree 
obtained by the landlord against the transferor, 
as fraudulem, or to save the holding from sale in 
execution ot the decree. Nor can he assert any 
possessory title as against the landlord, (fci- 
chardson and Newbould, JJ ) Ram Pad Bandopa* 
dhya V. Tarini Charan Ghose. 20 !• C. 201.^ 

- Position of transferee—Non-transferabi^ 

—Transfer of by tenant—Receipt of rent from 
purchaser as marfatdat— If recognition as tenant 
Receiving rent from and granting receipts to a 
I purchaser of a Bon-tran.‘‘ferable occupancy hold- 
* ing as Marfatdar or Suharakar of th© tenant 

I 
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OCCUPANCY HOLDING—Position of (Pnrohaser) 
transferee. 

do not amount to a recognition ot the purchaser 
as a tenant by the landlord. iI>teu'boula atid JRoy, 
7A) Harish Chandra v. Bahadur Singh. 

20 1. C. 54. 

■ Position of transferee—N on-trans jet able 
—Fraudulent rent decree by Ianctlowd^^Deposit 
of amount by transferee—Suit by transferor that 
rent decree Jraudulent and for recovery of money 
deposited. 

A transferee by sale without the landlord’s con¬ 
sent of a portion of an occupancy holding not 
transferable by custom is not eniitled to deposit 
the amount of the landlord’s decree under S. 170 
(3) of the B. T. Act. But he can sue the landlord 
and the original recorded tenants to set aside an 
ex parte rent decree obtained by the landlord 
against the oiiginal tenant by fraud and con¬ 
spiracy as a consequence whereof the transferee 
sustained damage. There need be no privity of 
contract or parties in order to maintain an action 
of this nature. 16 C,L.]> 14l: 2 f at. L J. 457, Ref, 
Whe^e the transferee of a portion of a non-trans- 
ferable occupancy holding deposited the decretal 
amount prior to the Full Bench decision of 1917 
Pat. 189 and the landlord withdrew the deposited 
amount, the landlord is estopped from denying 
that the transferee was entitled to derosit 
the amount. The deposit should be considered 
as money paid under terror of legal proceedings 
fraudulently directed against the transferee and 
as such reco'^erable. A judgment and a decree 
obtained by fraud upon a Court binds neither such 
Court nor another and is a nullity. {Atkinson, 
Couttsand Mauuk,JJ.) Asarfo Singh t». Ram 
KhelWAN Sinha. 4 Pat. L J. 115 : 

49 I. C. 786 : 1919 Pat. 49 : (P, B.). 

■ • Position of transferee lion-transferable 
—Transler of portion—Rights of landlord—Con- 
sent of some of the landlords — Effect Rent 
decree against recorded tenant — Transferee^ if 
bound. 

A Iraniferee of a portion of a non-transferable 
occupancy h Iding has no right to obtain a decla¬ 
ration prohibiting »he landlord from proceeding 
with an action against his recorded tenant. The 
transferee is not entitled before he is actually 
dispossessed by the landlord to bring an action 
against ihe landlord for a declaration that a ten¬ 
ant alleged by the landlord to be his recorded 
tenant »s not in fact his tenant and that a decree 
obtained by tnc landlord against the alleged ten 
ant is fraudulent. Having no legal title or interest 
which the landlords are interesied in denying the 
transferee cannot invoke S. 42 ol the Sp. Rel.Act. 
If some out of a number of co.sharer landlords 
transfer either a part or the whole of a non- 
transferable occupancy holding, the remaining 
co^sharcii are not eniitled to eject the transfetee. 
By obtaining recognition from a co-sharer landlord 
the transferee does not acquire any rights or valid 
title in the holding itself as against the entire 
body of landlords, notwithstanding such recogni- 
tion the remaining co^shaiers can sue the original 
tenant for the entire rent by impleading ti-e 
transferee. If the consenting co-sharer landlotds 
repudiate their consent and join the non-consent¬ 
ing landlords in suing the original tenant for the 
entire rent on the footing that the consent given 


OCCUPANCY HOLDING—Transferability. 

by them does not create a divis’on of the tenancy, 
it is open to them to do so. It may be that the 
transferee will be entitled to sue the consenting 
co*sharer for damages for fraud. {Miller, Ct /, 
and Mullick, J.) Gananath Satpathey v, 
Harihar PaNDHI. 6 Pat. L. W. 288 : 

48 I. C. 359 : 1918 Pat. 289. 

Snb-leese. 

- Sub-lease — Landlord's consent — Neces¬ 
sity. 

The transfer by the lessee of an absolute occu¬ 
pancy lenant of his interest under a sublease 
binding on ihe landlord does not, in Ihe ab^ence 
of a contract to the contiary, require the land¬ 
lord's consent. {Kotxval, Offg. A. J. C.) Seth 
Narayan Das v. Krishna Kao. 

43 I. C b70 : 14 N. L B. 168. 

- —Sub-lease — Under Proprietary rights in 

Sir and Nankar not affected— Occupancy tight. 

Refusal to effect sub settlement with appelants 
ancestors would not affect their under pioprie- 
tary tights in Sir and Nankar landi^. But an appli¬ 
cation relinquishing all claims to the village as 
well as to Sir and Nankar wculd be fatal to the 
appellants claim to under-proprietary rights. But 
that would not affect appellants, claim to occu¬ 
pancy rights in such lands in which occupancy 
rights have been established. {Holms, S. M,and 
Campbell, J. M,) Baboo Ram Tewari v. Bagwan 
Bux Singh. 29 I. C, 653 (2). 

Succession. 

- Succession—Right of one of the heirs. 

On the death of an occupancy tenant the occn- 
pancy right devolves by operation ol law on all 
the heirs as co-tenants and any one of them 
willing to do 80 can take up the whole tenancy in 
(he event of the other heirs being unwilling to do 
sc. ( Stanyon, J .C.) KaLwA v. Bhawar Singh. 

44 I. C. 1001. 

Transferability. 

- Transferability—Contract Act, S. 24. 

The defendant borrowed money from the plain¬ 
tiff’s father and executed a bond Agreeing to repay 
it on a certain date. There was a further 
condition that if the money was not repaid on 
that date the creditor could enter into possession 
of the plain'i^s cultivatory holding as,a usufruc¬ 
tuary mortgagee* 

Held, that the whole contract is not illegal 
within S. 24 of the Contract Act and that the plain¬ 
tiff could get money decree. 35 I. C. 202 Foil. 
{Walsh and Kanhaiya Lai, JJ.) Jarbandhan v, 
Badri. 45 A. 621 : 21 A. L. J. 480 : 

L. B. 4 A. (Civ.) 581 : 1924 A. 80. 

- TransferabHity^Condiiional transfer — 

Mortgage—Defaults in payment of instalments. 

A mortgage deed providing for the right of the 
mortgagee on default of payment of instalments 
to get possession of cultivatory holding in which 
the mortgagors had rights of occupancy, is invalid 
even as regards the mortgage enforceable at law 
on the personal covenant it contained on the part^ 
of the debtors to pay the amount* {Sundet Lai' 
J.) Mahomed Shakur v. Gobi. 86 I. C 202- 
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OCCUPANCY HOLDING'-Transferability. 

- Transferability — Fixed rate holding — 

Sale of^ by the same deed—Smt to set aside the 
sale—Suit not maintainable. 

Where a persoa sold his occupancy and 6xed 
rate holdings for a certain consideration by one 
deed, he could not set aside the sale of the Bxed 
rate holding The contract for sale is one thing 
and a deed of transfer is anotner. and it does not 
necessarily follow that because the contract is 
uneniorceable the transfer is void. (Richards, 
CJ. and Rafique, /.) Bajrangi Lal v. GhURARI. 

3S All. 232 : 32 I. C. 913 ; U A. L. J. 270. 

- -^Transferability —Mandari tenure. 

A Mandari leou'C ts an occupancy holding and 
therefore is not saleable or otherwise transferable. 
A suit for the sale of such a tenure on foot of 
mortgage is not maintainable. {Bancrjee and 
Tudball, J.) Kidar Nath v. Naipal Singh. 

34 All. 155 : 12 I. C. 922 : 8 A. L. J. 1308. 

———^Transferability—Conditional transfer — 
Transferable on payment of nazar — Custom — 
Rate of nazar. 

Where by custom the landlord is entitled to 
na%ar when an occupancy bolding is required to 
be transferred, he can recover possession from 
the transieree il there is no proof of the payment 
of the said nazar. If there is a rate of such 
M 0 sar, the transferee gets no title unless he p'iys 
it. (Chatterjee and Panton, JJ,) Mina Kumari 
Saheba V. Ahorddi Shbikh. 57 I. C. 848. 

—Transferability — Who can question — 
Transfer of—Third party—Not to question — 

No person other than the landbrd can question 
the translerability of an occupancy holding. A 
transfer operating against a ratyul, also operates 
against third persons 42 C. i72 F. 6. Foil. 
(Beackcrofty J.) Sheikh Garibullah v, Sheikh 
Modu. 50 1. C. Sul. 

Transferability—Transfer of—Settlement 
by landlord. 

Settlements made by the landlord might be re¬ 
garded as signifying the landlord’s consent to 
the transfers set up by the rival transferees of the 
holding and in as much as the transfer set up by 
the defts. was from a pretended owner, the consent 
of the landlord could have no validating effect up¬ 
on the title derived by the deft, trom that transfer 
but it operated to validate and confirm the title 
derived by the plff, from the true owners. (Tettnon 
and Richardson, JJ.) Wahid Ali Bhuya v 
Mahamad Ansar Au. 47 I. C. 147. 

• Transferability of—Conditional irons, 
fer—Whether conditional on payment of nazar. 

In order to establish a custom of transfer- 
ability of an holding subject to payment of a 
customary nazar, the evidence must show that 
the transfer must be recognised by the landlord 
if the nazar is paid. A custom which does not 
fix the rate or the amount of the nazar but 
leaves it to be settled by one of the parties 
is bad for uncertainty. Where a transfer is 
recognised only on condition of paying the 
nazat, failure to pay nazar does not confer any 
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title on the transferee. (Richardson and Walm- 
sely, JJ.) Mina Komari Saheba v. Ichamoyee 
Choudhurani. 37 C. L. J. 587 : 

45 I. C. 747 : 22 C. W. N. 929. 

- Transferability — Non^transferable — 

Mofigage—Purchase of same by landlord in ex¬ 
ecution—Suit t7 enforce the Mortgage—Queslton 
of transferability if arises. 

A dfcfendiint mortgaged to plaintiff his non- 
transferable occupancy holding without consent 
of his landlords. Before tne moitgage. other 
defendants who were co-sharer landlords bad 
sued for their share of leot and obtained decree. 

In execution they purchased the land. In a 
suit by plaintiff to enforce his mortgage it was 
held that no question of transferability arose, 
(JenkinSi C. J. and Woodroffe, J.) Chandi 
Rkosanna Sen v. Gour Chandra Dey. 

33 I. C. 434 : 19 C. W. N. 1307 

- —Transferability — Transfer — Partition, 

In a case where the interests ol an heir and 
his sister were sold to the pllfs. and the other 
heirs obtained a decree for recovery of their 
share, the Lower Appellate Court having award¬ 
ed a decree for an interest proportionate to that 
of the co-sharer landlord who had recognised 
the sons of the former heir as co sharer, it was 
neld, that no question of transferability arose. 
To let an undivided share is an unwarrantable 
invasion of the rights of the co sharers \Jenkins, 
C.J.and Woodrotfct J.) Rajab Ali v. Uina 
Nath Saha. 33 I. C. 261 : 19 C. W. N. 130B. 

—Transferability of—Custom. 

Proof of payment of nazar by the transferees 
of occupancy hcldiogs to the landlords and re- 
ci^gniiion thereon of such transferees by tne 'and- 
lord docs not amount to proof of custom compel¬ 
ling the landlord to recognise such transferees. 
(Sharfuddin and Coxe, JJ.) Bhoirat Chandra 
Mandalv. Sital Chandra Sarkar. 

17 I. C. 16 ; 16 C. W. N. 966. 

- Transferability —Question if can bi 

raised by stranger. 

Where two parties claim an occupancy hold¬ 
ing under the original owner, the plN. b/ right 
of inheritance and the deit under a deed of 
transfer* cannot contend the pld. that the deed 
did not take effect in respect of the occupancy 
holding because it was not iransierable by custom. 
That is a question which only (he landlord or his 
repi'esentative in interest is competent to raise. 
(Mookerjee and Carttduff, Jj.) Rahimjan BlBI 
V. IMANJAN Bibi, 16 I. C. 696 : 17 C. L. J. 173. 

-Transferability — Non-iransftrahle — 
Landlord taking mortgage-^Purchaser of hold¬ 
ing—Assignment of mortgage from landlord —. 
Knowledge — Estoppel, 

The fact that the landlord himself took a mort¬ 
gage of a certain non-transfcrable occupancy- 
boid'ng under him. would, bv itself, be no 
evidence of transferabilPy of jotes, because a 
landlord himself can purchase or take a moitftage 
of a holding though non-transfcrable. Deft, 
purchased a non-transfcrable occupancy-holding 
in execution of his own mortgage decree and , 
with the intention of perfecting his title took an 
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OCCUPANCY HOLDING—Transferability. 

assignment for consideration, of a mortgage held 
by theplff. in respect of the holding. The^plffs had 
full knowledge of the purchase ot the holding 
by the defc. and ot the fact that he was taking the 
assignment in order to pe»’fect his title. The 
plff. subsequently sued the deft, for recovery of 
possession on the ground that as tbe holdiog was 
non-transferable, the deft got no title from his 
.purchase. Held^ that the plff landl ird was estop¬ 
ped from denying that the deft had acquired a 
right to the jote. To allow the landlord to succeed 
would be to encourage a fraud upon the deft 
{N. Chatterjea and Richardaon. JJ.) Mohesh 
■Narain Roy v, Maharaj Bahadur Singh. 

15 I. C. 171 : 17 C. W. N. 70. 


ORDER IN COUNCIL (1908), R. 18. 


Transferability, 


In a suit for the rent of a holding c insisting of 
i>ahi land, which was compromised, the condi¬ 
tion of the compromise was that if the defendant 
did not pay the decretal amount within the speci¬ 
fied time, the decree holder would be entitled to 
sell the holding, hHd the defendant C'luld not 
afterwards object to the sale on the ground that 
the holdiog was not transferable without the 
landlord’s consent. (Das and Adami, JJ,) Nidhi 
Parida V. Karunakar Padhan, 

1 F. IdS : 1922 P. 483 il). 


‘Transferability — Maurasi — Void — Est¬ 


oppel. 

A maurasi tenancy which can be transferred is 
not known to the law. A transfer of an occupancy 
holding which is void cannot be validated by 
estoppel, {dopkins, J. iVf.) Sheo Shankar Singh 
V. Rao Batuk Prasada. 52. I. C. 100 • 

I U. P. L, R. (B. R.) 1. 

MisoelUneous. 


, Mortgage btfore and relinquishment 
after Agra Tenancy Act—Effects 

Where an occupancy holding was mortgaged 
for fiftvnine vears before the parsing of the Agra 
Ten.ancy Act and after the passing of the Act, 
the occupancy tenant entered into an agreement 
with the Zemindar to relinquish his rights with 
a view to defeat the mortgagee’s rights, held, 
that the relinquishment was ineffectual against 
the mortgagee. [Richards, C. J. Banerjee and 
Tudball. JJ.) BiRJ Kumar Lal v. Sheo Kumar 
Missir. 37 All. 444 : 29 1. G. 215 : 

13 A. L. J. 649 (F. B.). 


Cultivation. 


The owner of an occupancy holding need not 
necessarily d*) tbe cultivation himself but may 
employ others for the same. [Richards, C.J. and 
Tudball, J.) Parmanand Singh v. Ramanand 
'Gir. 35 All. 474 : 21 I. C 43 : 

11 A. L. J. 761. 


- Long Possession does not create permanent 

tenancy. 

Mere length of oossession is not effec¬ 
tive to confer a right of permanent tenancy. 
'{Kumaraswami Sastry and Devadoss. JJ.\ Tanaku 

J^AHALAXMI V. CHAMARTY NARASIMHAMURTHY. 

(1922 M. W. N. 146 : 
15 L. W. 449 : 1922 M. 82. 

C D— VOL. IV 31 


^- Occupancy right— Exception io rule— 

Onus of proof. 

The onus of proving exception to the rule of 
occupancy is ordinarily on the landlord. {Stanyon 
A. J. C.) Tej Singh v. Lalji. ' 

14 I. C. 788 : 8 N. L. R. 39. 

OFFENCE. 

See Local Acts. 

OFFER. 

See Contract Act, S. 2. 

OFFICE. 

- Resignation—When takes effect. 

Only the acceptance ot a resignation makes an 
office vacant and not the resignation. This 
applies tn the case of an honorary magistrate 
also. [Ramesam, J.) Akula Sudarsana Rao 
V. Christian Pillai. 45 M. L. J. 798 : 

1924 M. 396. 

OFFICIAL ACTS. 

Sc*! Evidence Act, S. 114. 

OFFICIAL ASSIGNEE. 

See tl) Insolvency Act. 

(2) Pres. Towns Ins. Ac t. 

OFFICIAL RECEIVER. 

See (l» Insolvency. 

{2} Prov. Ins. Act 

OFFICIAL REFEREE. 

- of—Rules determining. 

The Official Referee in Madras is only a per¬ 
manent Commissioner. His powers must be 
determined with reference to the Civil Pro¬ 
cedure Code and tbe Original Side Rules an. not 
Rules of the Supreme Court with regard to 
Reierees and Masters. {Ktinturaswcifny Sastry^ /,) 
Abdul Wahab Sahib v. Rokia Bibi Sahiba.* 

1924 U. 406. 

ONUS OF PROOF. 

See Evidence A ct, S. loi. 

OOTACAMUND MUNICIPALITY. 

-54 ."Other building 

material if includes sand. 

In by-law No. 54 of the Ootacaniund Munici* 
pahtv, the expression “ the other building 
material’' does not include sand. [A\hng,J,) 

/« r(5 Hassan Sahib. 30 1. C. 1004; 

16 Or. L. J. 716. 


OPINION—Evidence. 

See Evidence Act, Ss. 45, 51. 

ORDER IN-COUNCIT. (1908). 

—— Privy Council-Appeal—Registrar 

—Power of. 

The word * Registrar ’ in R. 18 of the Order-in* 
Council (19081 means the registrar or any other 
officer in custody of the record in the Court 
appealed from. He is the proper person to 
determine what papers are to be included in the 
paper book. R. 18 applies only to paoers that were 
in the record at the time the appeal was beard in 
the High Court. [Miller, C.J, and Adami, J ) 
Sripat Singh v. Budhu Singh. 

2 Pat. L. T. 641 : 611. C. 667 : 6 Pat. L. J. 114. 
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0BI68A TENANCY ACT (It OF 1913). 

-“ Unant ••—Meaning. 

Per Chapman, I. :—A person is a tenant 
though under an arrangement with his landlord 
he is not required to pay rent. {Sharfuddin and 
Chapman, JJ.\ Gopi Biswal v. Ramchandra 
Sahu. 2 Pat. L. J. 46 : 38 I. C 667 • 

3 Pat. L. W. 397, 

- Se. 3 (4) and (6)— Noiiiication — Deputy 

Collectors—Powers of. 

A person empowered by notification to dis¬ 
charge any of the function of a Deputy Collector 
under the Act is a Deputy Collector within 
S. 3 (4) and (6) and therefore a Collector and 
has jurisdiction to try a suit for recovery of a 
mutation fee. {Miller, C. J, and Roe. J.) Mahant 
Gobind Hamanum Das v. Rani DEBeNO.<ABALA 
Dasi. 62 I. C. 231 ; 4 Pat L. J. 3»7. 

-88. 16 and Zl-Non-transferable Rnure 

—Miadri, Sarbarikari— Transfer—Refusal to 
register—Suit to recover mutalton fee. 

A transfer oi sarbarikari tenure is not com¬ 
plete and valid as against the landlord until the 
landlord has given his consent to it. If he refu^^es 
to register the transfer of a non transferable 
tenure, regi>tratioQ cannot be enforced against 
him under S- 16 (3). A landlord is not entitled to 
claim the mutation fee under S. 16 until he has 
registered the transfer. 3 Pat. L.J. 351. Dist, The 
institution of a suit for the recovery of the muta¬ 
tion fee under S. 16 does not amount to consent 
to the transfer. {Miller^ C, J. and Roe, J.\ 
Mahant Gobind Ramanuja Das v. Rani De- 

BENDRABALA DASI. 

62 I. C. 231 :4 Pat. L.J. 887. 

-8. 31— Transfer of occupancy holding — 

Landlord's consent^Fee for registration. 

Whenever an occupancy holding in Orissa is 
transferred whether the transfer be with or with¬ 
out the consent of the landlord, the transferee 
must apply for registration of the transfer and is 
bound to pay a fee for such registration. [Coutts 
and Das, JJ.) Balmakund Kanangoe v, Meki- 
TUNJOY Paharaj. 6 Pat. L. J. 367 : 

67 I. C. 7 : 1 Pat. L. T. 693. 

-8 b. 31 and 250— Registration — Meaning. 

Registration means consent of a landlord, 
verbal, written or in any proper way, to the trans¬ 
fer. On obtaining the landlord’s consent pay¬ 
ment of Registration fee is obligatory on the 
transferee. A suit and a second appeal lies in 
case of refusal. [Mullick and Atkinson, JJ.) 
Mirtunjoy Praharaj V, Jagannath Jen. 

471. C. 34 :S Pat. L.J. 861 

--8. 31— Execution sale of occupancy right 

’^Procedure. 

In Orissa occupancy rights arc transferable 
without the landlord’s consent, unless the Collec¬ 
tor is satisfied that the landlord has good reason 
for his objection. The decisi-^ns In Bengal to the 
contrary do not apply to Orissa. The proper 
procedure is to allow the sale on a decree on the 
mortgage of toe occupancy holding. The pur¬ 
chaser then should apply to the landlord under 
S. 31 lor registration. If the landlord accepts 


OEISSA TENANCY ACT (11 OF 1913), 8. 204. 

the fee the sale is valid. If he refuses, the pur- 
chasef should apply to the Collector who will- 
decide whether there is good and sufficient reasOu 
for such refusal. {Roe and Jwala Prasad^ JJ,)' 
GiRiDHARi Naik V. Kashi Tindi. 

41 I. C 138 : 2 Pat. L. J. 476. 

——S. 31 (4)—Sfl/e of occupancy holding in 
execution—Plea of non transfeiability. 

An occupancy raiyai can object to the sale of 
the holding in execution of a money decree on 
the ground that h<s rights are not transferable 
without the consent of the landlord. 2 P. L. J. 
530 : 2 P L. J 476, Ref. {Chapman and Roe, JJ.\ 

MaDHU PADbAN V. JAGU JENA. 

61 I. C. 189 : 4 Pat. L. J. 294* 

-Ss. 57, 216. 220 and 221—Interest of an 

under raiyat—Incumbrance^ Auction purchaser 
— Ejectment, 

An under-raiyat in occupation of land is an 
incumbrancer within S. 215 of the Orissa Tenancy 
Act. Ss. 220 and 221 regulate the manner in 
which the incumbrance can be annulled by the 
auction purchaser. Where the procedure for 
annulment of incumbrances provided by S. 221 is 
not followed and a year is allowed to elapse the 
purchaser without taking steps to annul the in¬ 
cumbrance is not entitled to eject the under- 
raiyat under S. 67. If he takes the prescribed 
steps to annul the incumbrance and the under- 
raiyat refuses to giv e up possession, the latter can 
be ejected under S. 57. (Mullick and Atkinson, 
JJ.) Shiba Das v. Gajendra Nath Das 

44 I. C. 693 : 3 Pat. L. J. 112. 

-Ss. 164 and 2Z2-'' Nij Khas'* land— 

What is—Occupancy rights—Acquisition of, 

S. 154 of the Orissa Tenancy Act does not 
entitle a landlord lo a declaration that a certain 
lai d is *Nij Khas * unless il is so recorded in the 
Provincial Settlement and in the Settlement be¬ 
tween the years 1906 and 1912. S. 232 of the said 
Act makes it clear that the Legislature intended 
to give effect to contracts between landlord and 
tenant preventing the acquisition of occupancy 
rights by the tenat>t, if the contracts had been 
made more than six years before the Act. {Chap- 
man and Roe, JJ.) Akbar Ali t^. Gopal Prasad* 

46 I. G. 566 ; 3 Pat L. J. 475. 

-Ss 193 and 210—Application by tenant 

to deter mine rent—Jurisdiction of Civil Court, 

An ordinary suit for possession of land is not a 
suit under the Orissa Tenancy Act A Civil Court 
has jurisdiction lo determine under S. 210 (1) (d) 
the rent payable by the tenant. {Miller, C.J. and 
Mullick, J.) Banamali Stanathi v. Choudhuri 
, Artaran Mahapatra. 

61 I C. 222 : 4Pat. L. J. 78. 

--8, 204 (b)—D« ci5iow of Deputy Collector 

— Appeal—Tenancy when ceases — Non-payment 
; of rent. 

According to S. 204 (6) of the Orissa Ten¬ 
ancy Act an appeal from the judgment of 
the Collector or Deputy Collector shall Ho 
under Sub-S. 3 .to the District Judge. Chap¬ 
man, J. —A person; does not cease to be a 
t enant merely because by an arrangement with 
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OBTSSA TENANCY ACT (II OF 1913), S. 204. 

his landlord, he is released from the payment of 
rent, {bharfuddin and Chapman^ JJ.) GOPI 
Biswal V. Ramchandra Sahu. 

2 P. L. J. 46 : 38 I. C. 667 : 3 P. L. W. 397. 

-S. 204 {Z)—Order of Deputy Collector — 

Appeal. 

An appeal lies to the Dt. Judge from the deci¬ 
sion of a L)y. Collecior holding that no rent is 
payable by the deft, for a Sarbarakari tenure held 
by him. {^hatfuddtn and Chapman, JJ.) GoPf 
Biswal V. Ramachandra Sahu. 

2 Pat. I. J. 46 ; 38 1. C. 667 : 3 Pat. L. W. 397. 

-8. 2ZQ—Shikmi tenant not liable — Eject¬ 
ment on notice. 

S. 236 of the Act applies to Sbikmi tenants of 
homestead land and they are not liable to be 
ejected upon mere notice to quit. 21 C. L J. 478. 
Foil. {Das and Adami, JJ*i Kanduri S«HU v. 
Arjun Sahu. 1 P. 161 : 1922 P. 416. 

OUDH CIVIL COUBTS ACT (XIll of 1879). 

-8. 37— Entry in partition record — Eject¬ 
ment-Possession under ancient mortgage — 
Burden of ptoof. 

Where the legal relation between parties con¬ 
cerned has arisen out of partition proceedings 
cr)rried out by Revenue Court and the deit. 
pleads that his possession as evidenced by the 
entry in the partition record is that of a mortgagee 
bolding under an ancient mortgage, such entry in 
the paititioQ record cannot be treated as conclu¬ 
sive evidence of the mortgage relation much less 
of the incidents of that relation. The deft, who 
pleads that he is in possession under a mortgage 
**oi long standing” cannot be allowed to tence 
with the pltf. and to rest his claim with vague 
and in conclusive evidence and siatemenis. Prtma 
facie ihe title being with the plif. the deft, if he 
desires to bold on tbe property in dispute must 
adduce proof of a definite title. {Lindsay^ J. C.) 
Bisheshar Singh v. Brij Bhookhan Singh 

20 0. C. 336 : 43 I. C. 300 : d 0. L. J. 18. 

-S, Z^—Mortgage of Mortgage 

cuied without authority if can extinguish prior 
mortgage — Redemption. 

A mortgage executed by a person without 
authority cannot extinguish a prior mortgage 
validly executed by another person. A mort¬ 
gage ot 1852 is prima facte not redeemable in 
view of S. 37 of Act XIII of 1879. In redemption 
suits it is the plaintiff's duty to show prima 
facie that he has got a subsisting right to redeem. 
{Lindsay and Kanhaiya LalyA.JtCs.) Sarju 
Prasad v. Manni Lal. 18 I. C. 229. 

OFDH CIVIL DIGEST (1912). 

-^Para. 172 —Decree transferred for exe¬ 
cution—Execution of. 

A decree does not become incapable of execu 
tion within para. 172 of the Digest, merely 
because an attempt to execute it has proved 
unsuccessful. The Court to which a decree is 
sent for execution is competent to persevere 
with the execution until satisfaction has been 
obtamed or execution is no longer possible 
{Lindsay, J. C and Stuart, A. J. C.) GOR DAyAl 
V. Messrs. Bugg Sutherland and Co. 

48 I. C. 722 : 21 0. C. 261. 


OUDH COUETS ACT (X IV OF 1891), S. 8. 

-Pa*-a Fee certificate—Govt. Plead¬ 
er appearing jot Tahsildar—Liquidator of Co¬ 
operative Society. 

A Govt. Pleader appearing in a case for the 
Tabsildar wno was been impleaded in his capa¬ 
city as a liquidator appointed under S. 42 (1) of 
the Co-operative Sociefies Act is not exempted 
from filing his fee certificate as required by 
para. 272 ot the Oudh Digest. {Stuart and Kan- 
Itatya Lal, A. J. Cs.) Beni Madho Singh v. 
Liquidator, Dewara Bank. 

44 I. C. 363 : 4 0. L. J. 683. 

- Para. 272. R 3. Vol. I, Chap. VII, as 

corrected—Effect of. 

R. 3 of para. 272 ch. 7, Oudh Civil Digest 
(1912|, Vol J as corrected by the correction slips, 
dated 18ih February 1914, does not introduce 
any new rule but declares the meaning of tbe 
rules as they stood betore. {Lindsay, J. C.) 
Basudeo Singh v. Ram Phal Singh - 

32 I C. 748 : 2 0. L. J. 607. 

-Para. 272, B. 9— Land Acquisition Act, 

S. 18, proceedings under—Pleader's fees. 

For the purpose of assessing pleader's fees 
proceedings under S. 18 of the Land Acquisitioa 
Act are not to be treated as a suit within the 
meariiBg of the rules contained in para. 272 of 
the Digest. In such cases pleader’s fees should 
he assessed under R. 9 of the said paragraph. 
{Lindsay, J.C and Stuart, A, /. C.) Sajjad 
Ali Khan v. Secretary of State. 

25 I. C. 732 : 17 0. C. 284. 

-Para 2'*2 (XI)— Pleader's fee — Taxation. 

Where one pleader appears for the respondent 
at an earlier stage of the case and another pleader 
appears at the hearing of the appeal, full fee 
should be allowed and not merely hall the full 
scale. {Daniels and Lyle, A J. Cs.) Rahu Indra- 
pratab Sahi V. Raja Abu Jafar. 

26 0. C. 279 ; 1923 Ondh 65 (2). 

-B. 24 —IntetPretation of Procedure. 

R. 24 of the Digest cannot be interpreted lo 
mean that no plaint or application can be receiv¬ 
ed in Court unless the Court-fee tbereou has 
been purchased on the date of the presentation. 
In such cases a n.ite of the date of presentation 
should be made on the Court-fee labels and the 
plaint or application ought then to be admiued. 
{Lindsay, J. C.i Deputy Commissioner. Baha- 
BAicH V. Raja Ram. 1 o. L. J. 223 ; 

24 I. C. 119: 17 0. C. 148. 

-B. 673— Agency — Signature of applicant. 

The Signature of a general agent duly autho¬ 
rised to receive money on behalf of a person to 
whom money is payable by the Civil Court may 
be accepted as the signature of the applicant for 
the purpose of R. 573 of the Digest. {Piggott, /. 

C.) Bhagawati Prasad Singh v. Parmesher. 

26 I. C. 608 : 1 0. L. J. 356 

OUdH courts ACT (XIV OF 1891). 

•-8. 8 —Consolidation of appeals — Pecu¬ 

niary valuation. 

Where separate decrees are prepared in sepa¬ 
rate suits between the same parties, and there is 
a separate appeal against each decree, tbe appeala 
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OUDH COURTS ACT (XIT OF 1891', 8. 8. 

caonot for the purpose of pecuniary jurisdiction 
be consolidated, so as to make the appeals triable 
by a Beoch oi two Judges. {Lindsay, J. C.) Tika 
Das V. Lala Radha Kishas. 

62 I. C. 15 : 8 O.L J. 287. 

-8. 8 Ic )—Pauper appeal — Subject-matter 

over Rs, 10,000. 

An applica ioa for leave to appeal as a pauper 
can be decided by one Judge of the Judicial 
Commissioner’s Court but when the subject- 

matter is of the value of Rs. 10.000 or upwards, 

it is advisable to reier the application for leave 
to appeal as pauper to a Bench of two Judges 
under S. 8 (c). [Lindsay, /. C. and Stuart, A. J, 
C.) Tej Kishen V. Abdul Hamid Khan, 

88 X. C.641 ; 3 0. L. J. 694. 

OUDH estates act (I OF 1869). 

-- Risk's of succession^Reversioner. 

Under the Oudh Estates Act the succession to 
collaterals opens on the death of the widow just 
as under the ordinary Hindu law and the rever¬ 
sioner during the life-time of the widow has no 
more than an expectancy, and so has no interest 
in the property which he is competent to transfer 
or bind. Held, in a suit for a declaration that 
a will was void the Court could only make a de- 
claiatioD binding on the widows and it was not 
wiihin its coinpe;ence to make a valid declara¬ 
tion that would create in reversioner's favour an 
interest in the property that did not otherwise 
exist. (Sr> Lawrence Jenkins.) Thakurain Har- 
NATH KUaR v» ThaKUR INDAK BaHADUR SiNGH. 

9 0. I. J. 652 : 
60 I. A. 69 : S’" C. L. J. 846 : 
46 A. 179 : 27 C. W, N. 949 : 26 0. C. 223 : 
18 L W. 383 ; 44 M. L. J. 469 ;il922). P. C. 403. 

Bequest to one other than next Heir- 

Effect. 

Under the Act, a bequest to one other than the 
next heir, breaks the line of succession, ousts the 
special limitations provided by the statute and 
thus makes the property subject to the ordinary- 
law of succession. [Lord PhWimore.) Sitla 
Buksh Singh v. Sital Singh. 

43 All 246 : 48 I. A. 268 : l9 A. L. J. 337 : 
8 0. L. J. 214 : 26 C. W, N. 721 : 24 0. C. 107 : 

60 I. C. 648 : 33 0. L. J. 520 : 
40 M L. J. 449 (P, C.!. 
[On Appeal from 40 I. C. 469 : 4 0. L. J. 193.] 

- Summary settUment—Object and scope 

of. 

The first summary seltlement in Oudh did nof 
finall' decide the proprietary title of the person 
who bad engaged to pay the fixed revenue to the 
British Government. To allay mis-giviog in the 
minds of the landholder it was considered neces¬ 
sary to settle proprietary rights after confiscation. 
All such proprietary rights were grants from the 
British Government and started fresh titles to the 
property, but it does not follow that these titles 

were Iiee from the personal law of the grantees 
as regards succession and title of heirs. This 
settlement gave finality and perpetu-ty in respect 
to the proprietary right in me soil. Subsequently 
to emphasiT-.e ihis fact of the grant of a proprie¬ 
tary title sanads were issued to Taluqdars in 
accordance with letters of the Governor-General 


OUDH ESTATES ACT (I OF 1869), S. 3. 

in Council. These letters were subsequently 
given the lorce of legislation under Act I of 1869. 
They declare that every Taliiqdar with whom 
a summary settlement had been made since the 
re-occupation of the Provinc-, thereby acquired 
a permanent hereditary and transferable right in 
the Taluqa for which he had ei gaged including 
the perpetual privilege of engaging with ihe 
Government for the revenue of the Taluqa. The 
Chief Commissioner proposed a form of sanad 
and the approved form was sent to him by ihe 
Governor General wbitb his letter dated 19lh 
Oct -ber 1859. The Sanads were given by Lord 
Canning at a Darbar held on 26th October 1859 
The Sanad conterred no new rights but only 
declared the rights aleady determined in the 2Dd 
Summary Settlement of 185-'. Where a grant is 
made to a person and his heir for ever, the 
grantee takes an absolute estate. [Simpson and 
Dalai, A. J. Cs.) Ram Ratan v. Ganga Bukhsh 
Singh. 26 o. C. 245 : 10 0. L. J. 193 ; 

9 0. & A. L. B. 222: 1923 Oudh 266. 

'Power of talukdar to will away. 

A Hindu has the power to make a bequest in* 
dependency ol Act I of 1869. (Lindsay and 
Kanhaiya Lai, A. J. Cs.) Bharath Singh v. 
Balbhadar Singh. 20 I. C. 429. 

-8s. 2,14 and 22, U. P. Act [III of 1910). 

S. 3 —If relrospective—Sanad in pnmogemturt 
form—Heir or legatee of a Talukdar—''Would 
have succeeded'*—Meaning of. 

A transfer to a person coming under any of 
the clauses of S. 22 of the Oudh Estates Act does 
not bring it within S. 14 i f the Act if that person 
would be excluded by the senior member in his 
own c’ass. The grouping in the clauses of S 22 
cannot be held to bind the rule of succession 
therein. The amendment made by U. P. Act III 
of 1910 in the definition of legatee as given in 
S. 2 of the Oudh Estates Act is not retrospective 
where it aHects vested rights. The words “would 
have succeeded” in S. 14 of Act I ol 1809 are not 
equivalent to “might have succeeded*' and must 
be confined to persons in the special line of 
succession that would have been applicable to 
the particular case if the transferor or testator 
had died intestate or without making a transfer. 
The rule of primogeniture laid down in the 
sanads in this case granted by Lord Canning 
meant the rule of lineal primogeniture as known 
to English Law. The word “successors,’* as 
used in the sanad means “successors on death" 

and includes both heirs and devisees but not 
transferees, inter vtvos. The meaning of an 
ordinary primogeniture sanad is this. In the 
event of intestacy the case of all relatives of 
legitimate descent would be considered, all 
females and those coming through females 
would be excluded and the succession 
would be going to the surviving representative 
of the highest line collaterals only being ad¬ 
mitted in the absence of surviving descendants. 
[Stuart and Kanhatya LaU A J. Cs.) Ghulam. 
Abbas Khan v. Bibi Ummattul Fatiua. 

18 0. C. l88 : 31 1. C. 748> 2 0, L. I. 636 

--88. 3 and 8— Govt, sanad—Death of 

grantee before the Act Status and rights of. 
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received a sanad in 
J 861 from the Govt, conferring on him the full 

proprietary right, title and possession of the 

talnUa descendible to his nearest male heir bv 

primogeniture. The grantee died in 1^*65 but 

him name was entered in lists 1 and 2. Held that 

me graniee’e death before the passing of the 

Oudh Estates Act made no difference in his 

status and that he wrfs a •'talukdar" within S 3 

of the Act, with a permanent heritable aod trans¬ 
ferable right to the taluk. The provision in b. 8 
that the lists should be prepared within six 
months after the passing of the Act was meant 
as a limn for their comoletion and for their 
tnitiat'OD. (Mr. Ameer Ali,) Murtaza Husain 

Khan v. Mohammad Yasen Ali Khan. 

38 All. 652: 20 M. L. T. 362 
14 A. 1. J. 1083: 18 Bom. L. E. 884 
^ (1916- 2 M. W. N. 655 

25 C. I. J. 1: 19 0. C. 290: 1 Pat. L. W. 122 
21 C W. N. 410: 4 0. L. J. 8 : 4 L. W 638 
36 I. C 299 : 43 I. A. 269 ; 31 M. L. J. 804. (P. C.) 

“ ^ 10 and 22— Summary settle 

ment—Consent to settlement before October 10. 
1^59—Formal documents execuUd lattr^SetiU' 
ment in \SS9 as mulguzar— Inclusion of name 
among Talukdats—Lists I and II. 

The holder of an impartible taluk in Oudh an- 
nexed during the mutiny having petitioned the 
♦u ^ settlement of his former property, 

the Chief Commissioner consented to half the 
taluk bn'ng settled with him, by a letter dated 
5 10 1859. The patta and the kabuliyat were | 

executed on 13—10—1859. Held, the holder acqu- ( 
ired a statutory, permanent, heritable and trans¬ 
ferable right in the estate so settled, toe delay 
in the execution of the formal documents being 
immaterial. Though the settlement was made 
with the holder as mulguzar yet as his riame 
was entered in Lists 1 and JI under S. 8 of Act I 
of 1869, succession to the estate would be gov¬ 
erned as for the estates of tulukdars ui der S. 22 
of the Act. The properties settled with the holder 
in 1859 together with those which he got under 
decrees passed in his favour in the course of the 
regular settlement in 1866, 1866 constituted an 
"estate” within S. 3 of Act I of 1869 and are 
coDsequei tly impartible. {Mr Ameer Janki 
PersHad Singh v, Dwakka Pershad Singh. 

35 All. ft9l : 

40 I. A. 170 : 17 C. W. N. 1029: 

14 U. L. T. 110 : 

(1913) M. W N. 630 : 18 C. L J. 2u0 : 

11 A. L. J. 818: 15 Bom. L. B. 853 : 

30. I. C. 73 : 16 0 C. 216 : 25 M. I. J. 34 (P. C.) 
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IS self-acquired and therefore it is not "estate” 

f,, {Sundar Lai and 

ggott, A. J. Cs.) Janaki Prasad Singh 

V. Dwaraka Prasad Singh 9 I C 83 


defr. Village included in 

ciejt s. sanad— Adverse possession. 

PIffs. sued in 1905 for recovery of a half share 

tn SIX villages m Oudh from the de(t„ by whose 

ancestor had been cbtained a settlement and 

pos.sepion as owner in 1859 and afterwards a 

tfilundari sanad which included them. Piff 
was that the villages origirally belonged to their 
ancestor, that his widow in 1849 had for con- 
yeniei ce of management consented to their being 
included in the kabuhyat given by the delt’s 

H Oudh. that at the time 

of the settlement in 1859 she had been directed 
to apply for tne release of the villages on pay- 
Tr. dues j^hereon, that sheom.tted to do 

so and that in 1868 her application for settle¬ 
ment had been refused as the villages were in- 

cluded in the deft.'s sanad. Held, that plaintiffs 

proceedings of 

1^59 to 1868 anything which constituted deft.'s 
ancestor a trustee for the widow and that 
his possession was adverse Irom 1868. The 
suit was consequently barred by limiiation. ff 
the suit was regarded as one for redemption it 
^^uld be b^red by S. 6 of the Oudh EstLs Act 
(Mr Ameer Ah.) Muhammad Bakar v. Muham- 
mad Bakar Ali Khan. 

33 All 125 : 38 i. A. 23 : 13 C L. J. 63 

8 A. L. J. 132: 15 C. W. N. 273 
9 M. L. T. 200: (1911) 1 M. W. N. 127 
13 Bom I. B 75: 9 I. C. 391 
14 0. C. 95 : 21 M. I. J. 109 (P. c.j 

‘ f:xed—Effect, 

In 1835 a mortgage was executed stating that 

redemption wculd take place m the 25th year 

when the land was clear of both the crops or in 

whenever the money could 
paid to the mortgagee. The heirs of the or-einal 
mortgagor 61ed a suit for redemption which^was 
contended on the ground that the mortgage was 
^redeemable under the provisions of S 6 of 
Oudh Estates Act. held, that the suit was not 
barred as there was a distinct term 6xed for re¬ 
demption of the mortgage and as that term had 
not expired before the ]3ih February 1856 . 

A.J. Cs.) Raja i/. 
Sant Rai Das. 2 0. L. j. 228 : 

30 I. C. 193 : 18 0. C. 95.. 


S. 3-*'Estaie. 


I» 


For a property to be an “estate” a summary 
settlement with the talukdar within the pre‘tcrib- 
ed dales is necessary or a talukdari sanad must 
have been granted. Where summary settlement 
was ordered to be made before 10—10— 1859 but 
it was so made and a kabuliyat was executed on 
13—10—1859, the property is not “estate.” But 
where the order sanctioning settlement was 
made before 10—10—1859 but formalities of exe¬ 
cuting kabuliyat were made afterw>ards, the pro 
perty cmcerred is “estaie’^ within S. 3. Pro¬ 
perty acquired by the Talukdar out of savings 


Ss. 8, 10 and 22~Name of grantee enter¬ 
ed in lists. 1 and 2 — Primogemture—Sanad— 
Accrehon-Pre-existing cusrow— Wajib-ularz 
value of. '* 

The of the name of a grantee in list 2 

prepiied under S. 8 of the Oudh Estates Act. is 

under S. 10 not only of the 
fact that he was a ‘talukdar’’ as defined in S. 2 

but aLo of the fact that there was a pre-existing 
custom of impartibility and descent to a single 
the family of the grantee and this is so 
although the talukdari estate is held under a 
primogeniture sanad. Succession even to after- 
acquired uoxi-talukdari property is presumably 
governed by the pre-existing family custom of 
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descent to a single heir in the case of a Maho- 
mediti talukdar whoso ancestral and separate 
property arc subject 10 the same rule of devolu¬ 
tion. Waiib ul arzes merely narrating traat^ 
tion and the history of certain families are not 
sufficient to rebut the presumption. 

Alt,) Murtaza Husain Khan v. Mahammad 

Yasin khan, ^ 3g2. 

14 A. I J. 1083: 18 Bom. L. B. 884: 

11916) 2 M W. N. 656: 
25 C. L J. 1: 19 0. C. 290; 1 Pat L, ^ 122. 
21C.W. N 410:4 0 L. J 8: 4 L. W 538. 
36 I. C. 299 : 43 I. A. 269 : 31 M. I*. J. 804 (P. C.) 

_Sfl. 8, 10 and lib— Presumption of prtmo- 

geniture. . . • l 

Ss 8 and 10 do not apply to properly whicn 

has been alienated by a Taluqdar in his lifetime, 
nor has it any concern with the ahenee or the 
family of an alienee. {Stuart and Kanhaiya Lai, 

A J Cs.) Qassim Ali Khan v. Ahmad Shah. 

^ 32 I. C. 616 : 2 0. L. J. 758. 

_8b. 10 and 2—Presumi>tion under section 

^Applicability to non-talukdari property. 

The coiiclusiveness of the presumntion under 
S. 10, does not extend to property which was not 
held by the talukdar on or before 13th February 
1856 or which was not an “estate’’ as denned by 
S 2 of the Act. But the existence of a family 
custom referred to in S 8 may be relevant evi- 
dence to show that similar rule applies also to 
other property which the talukdar may have ac¬ 
quired and left undisposed of at the time of his 
death. {Kanhaiya Lai and Sabonadiere, A. J. Cs.) 
Yasin Ali Khan v. Murtuza Husain Khan. 

22 I. C. 577 ; 16 0. C. 290. 

__ Ss. 10 and 8 — Entry in list—Effect. 

The Court must, under S. 10, treat the entry in 
the list prepared under S. 8 as conclusive that the 
person whose name is so entered, is a talukdar. 
Where the Talukdar’s name is entered in List II 
the estate descends to a single heir and in such 
cases, in the absence of proof of a contrary custom 
the succession goes to the eldest son. {Sundar 
Lai and Piggott, A. J. Cs.) Janki Prasad SinOH 
V. Dwaraka Prasad Singh. 9 I. C 83, 


_6b. 12. 13 and 22 —Talukdar- Will—Per¬ 
son who should have succeeded to estate—Mean- 

*”Aw*iU or gift under the Act is not subject to 
any special rules of Hindu or Mahomedan Law, 
S. 12 lays down restrictions under which a gift 
to an unborn person may be made. The heirs of 
a legatee of the description in els. (1) and (2) of 
the Act would equally enjoy the beneht of the 
extmption contained in that section by virtue of 
being his heirs. The exemption is inapplicable 
to devisees coming within the Act or entitled to 
inherit under the ordinary law. (Kanhaiya Lai 
and Daniels, A, J. Cs.) Brijraj Kuar v. Maha- 
i>EO Bux Singh. 21 0. C. 374 : 

501. C. 249 : 6 0. L. J. 101 

__ 13 and IQ—Transfer by—Unregis¬ 
tered deed. j ^ ^ t 

A transfer by an unregistered deed is not m- 

avlid if it is made In accordance with the terms 
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of the will registered under S. 13 of tjie Oudh 
Estates Act, as such a transfer does not fall under 
S. 16 of the Act. (Viscount Cave.) Lal Jagadish 

Bahadur Singh v. Mahabir Prasad . 

* 42 All -422 : 24 C. W. N. R29 : 

(1920) M. W. N. 342 t 7 0. L. J. 196 : 
2U. P. L. B. (P.C 171:23 0. C. 54 : 

58 I. C. 846 : 47 I. A, 116 : 

13 L. W. 19 (P. 0,) 

_8b. 13 and lb—Transfer bygift-Registra- 

tion—Sur.cesston to donee. , ,, 

Transfer by gift falling under the provisions 
of Ss. 13 and 15 of the Act would be governed by 
the personal law m'^difted by custom, if any, to 
which the transferee subject and not by any 
custom of succession prevailing m the laiuka. 
Such properly becomes the self-acquired property 
of the transferee and if he dies intestate it .ould 
descend under the rules oi personal under 

the provisions of S. 13 of the Oudh Estates Act a 
tiaosfer of property, whether by 
requires to be registered and attested and the 
circumstance that the compromise whereby the 
transfer was made, later became merged in a 
decree does not affect the question. {Stuart,/. C. 
and Kanhaiya Lal, A. J. C.) NaraiN Singh v. 

Deputy Commissioner of Partabgarh. 

56 I. C. 896 : 7 0. L. J. 93. 

_8.13(1)— Object at^d scope of. 

Section 13 wa< devised to impose restrictions 
sudden freaks of impulse. It insisted upon 
certain loimalities in ihe case of gifts and devises 
and fixed cenain time limits for the performance 
thereof in order that the strongest possi^ble proof 
might be available of a disposing mind of deli- 
beiate inten’ion in case the donee or legatee 
happened to be a person who was not the legal 
heir to the estate under the special rules of 
succession or the ordinary law applicable to such 
estates or one of his younger sons (A'anhtiiya 
Lal, J. C. and Dalai, A. J. C.) Chaudhrain 
Tarif un-nisa V. Chaudhri Shafic-uz-zaman. 

26 0. C. 133 : 1923 Undh 185. 

-_S. 1^—Amendment — Interpretation. 

I S. 14 of the Oudh E^tatcs Act. as amended, 
should not be so interpreted as to convert an in- 
* valid bequest into a valid bequest. Avoid be¬ 
quest can have no operation whatever. The 
‘ result of the section is that where a valid bequest 
of taluqdari property had been made to an youog- 
> er son before the Amending Act, such property 
. in the hands of the legatee became ialukdart pro* 
' perty again- {Daniels and Lyle, A. J Cs ) Kuar 
Nageshar Sahai V. Kuar Mata Prasad. 
f 25 0. C. 189 : 9 U L. J. 236 : 

1922 Oudh 236. 


-— S. 14—“IPou/ef have succeeded"*'^Mean- 

The expression “a person would have succeeded 
according to the provisions of the Act •* used in 
S. 14 is equivalent to a person or one of the pe^ 
sons to wiiom the estate would have descended 
according to the provisions ol the special clause 
ol S 22 applicable to the particular case. 
and ATafiAaiya Lal, A. J. Cs.) Ghulam Abbas 
Khan v . Bibi Umuatul Fatima 18 0. C. 188: 

311. C. 748 : 0. L, 1 636 
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— Ss. 14 and 32-A— Estate^ meaning of — 
Ancestral property—Execution against such pro¬ 
perty. 

L^od conveyed by the owner of an estate ceases 
to bean estate, and the rules relating to sale in 
-execution of decrees of ancestral properties and 
estates do not apply to voluntary transfers. 
{Lindsay, /, C. and Sobonadtere, J ) Asghari 
'Khanam V . Raj Bibi. 

221. C. 267 ; 16 0. C. 277 

-Ss. 16. 22 and 23 —Primogeniture sanad 

—Estate entered in list il—Bequest in favour of 
non-talukdar—Law applicable. 

S. 15 of the Act is dectaratory and operates 
prospectively and re-prospect»ively where a 
talukdar whose estate was entered in list 11. died 
i)efore the Oudh Estates Act, came into force be¬ 
queathing estate to his son-in-law who was not 
a talukdar nor a grantee, nor a person next in 
succession. Held, that the suit of succession 
contained in the sanad was inapplicable to the 
succession to the estate after the death of the 
grantee. {Lindsey^ J. C. Kanhaiya Lai, A. J, C.) 
Balraj Kuar V. Mahdeo Pal Singh 

4 0. L. J. 589 :44I. C. 59 : 

20 0. C. 360. 


——“Ss. 15, 22, 8, 10 and 14— P''i*nogeniture 
sanad — 'Successor,' meanimi of— Will in favour 
of a non-successor—Absolute estate conferred by 
wilt. 

The ancestor of the last male holder was 
granted a primogeniture sanad. The last male 
holder executed a will in 1895 by which the taluka 
was to go to his mother as absolute owr^er. Held. 
that the mother took an absolute interest in the 
ialuka on the death of the testator under the termk 
of the will. 28 C. 490, Foil. 10 C. 342 ; 22 W. R. 
409 (P C.n 35 C 896 (P.C ); 9 O C. 119. Uist- That 
under S. 15 of A-'t I of 1?<69 the effect of the will 
in favour of the mother who would not ha^/e suc- 
ceded to the taluka except for the will was to take 
the taluka for the purposes of succession out of 
the Act and the successors to the mother were to 
be found under ordinary Hindu law ; as the rule 
Hjf succession laid down in the sa nad was not 
applicable because the mother being a legatee 
under the will, was not a successor. Case law 
•Discussed [Kanhaiya Lai and Kendall^ A. J. Cs. ) 
SiTLA Singh v. Sitla Baksha Singh. 

4*0. L. J. 193 : 40 I. C 469 : 

£0n appeal see 40 U. L. J. 449.] 


-8. Transfer. 

The word ‘transfer’ in the section refers to 
-alienation inter vtvos and not a mere right of 
possession granted under a will duly executed as 
provided by the section. (Kanhaiyalal and 
Kendall, A. J. C.) Mahabir Prasad Singh o. 


Jagdish Bahadur Singh. 

38 I. C. 471 


: 3 0. L. J. 762. 


_.S. 21—Wajib-ul-Tarfain— of. 

The word 'Wajtb-ul Tarfain> in the Oudh 
Estates Act means that the person to whoTi it is 
applied is a person of good family on both s*des. 
-^Lindsay and Daniels, J. C.) Ahmad Khan v. 
HURMUZl Khanam. 61 I. C. 177 : 

tt 0.L«, J, 27. 
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-8, 22 —Oudh Taluka — Succession —■ 

Primogeniture sanad. 

The acquisitions of a Taluqdar descend to his 
heirs under the personal law in the absence of 
family Custom of primogeniture. But where 
villages are substituted by Govt, for Talukdaii 
villages and a house is aUoted for use of taluk¬ 
dar. the succession to them is by primogeniture. 
(S»> John Edge.) Rajendra Bahadur Singh 
V. Raghubans Kunwar. 

40 All. 470 : 21 0. C. 106 : 24 M. L. T. 282: 
5 0. L. J. 401 : 8 L. W. 570: 11918) M. V7. N. 831: 

28 C. L. J. 456 : 23 C. W. N. 101 : 

20 Bom. I. B. 1075 : 

48 1. C. 213 : 45 I. A. 134 (P. C.). 

-38. 22 and 13 —Succession to estates — 

Rules governing. 

The special provisions embodied in section 22 
of the Oudh Estates Act govern the succession to 
the estates mentioned in the second, third, and 
fifth of the lists, while the ordinary law to which 
persons of the donor’s or testator's tribe and re¬ 
ligion are subject governs the succession to the 
e^^tates who would succeed to cases enterec in 
the 4ih and 6th lists. In the forme»’ class of es¬ 
tates the person who would succeed to ihe esta¬ 
tes, if the taluqdar or grantee were to die intestate 
would be the person to whom tbespeoal pro¬ 
visions of section 22 would apply. In the latter 
class of estates the person who would >-ucceed to 
ihe estate, if the taluqdar or grantee died in¬ 
testate, would be the person whom the ordinary 
law of the tribe or religion of the t«luqdar or 
grantee would select. If the estate is one entered 
in lists 2, 3 and 5 the succession to which is re¬ 
gulated by primogeniture or the special rules o f 
succession laid down in S. 22, the ordinary 
rules of the tribe and religion of the taluqdar 
or grantee would obviously be inapplicable, 
because, the heir to such an estate would 
only be one individual, and the ordinary 
law may point to many. If the estate was one 
entered in lisis 4 and 6 the ordinary law of the 
trite and religion of the testator would govern 
the succession to such an estate, and the person 
entitled to succeed tn the same may be one or 
more but t^ey must be persons of equal degree. 
In other words S. 19 provides an execution in 
favour of a person who would have succeeded to 
the estate if the taluqdar or grantee had died 
intestate under the special provis ons relating to 
succession embodied in the Act. if the estate was 
one to which those special provisions relating to 
succession were applicable or under the ordi¬ 
nary Jaw of the tribe and religion of the taluqdar 
or grantee, if the special provisions itlating to 
succession so laid down, were not applicable* 
The person in whose favour the exception has 
been made would in any case be the person who 
would have been the immediate heir or the heir 
at law of the talukdar or grantee, bad the latter 
died intestate according to the law applicable to 
his estate. A similar exception is made in favour 
of the younger son of the taluqdar or graritee, if 
the estate was one entered in the 3rd or the 5th of 
the lists tnefitioned in S. 8, because by rule of 
primogeniture or impartibility apphrable to such 
estate, such a younger son would be out of the 
pale of immediate succession and a gift or devise 
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in his favour would not divert ihe estate out of 
the line. {Kanhaiya Lai. J. C. and Dalal^ A. J. 

C.) CHAUDHPAIN ZaRIF UN'NISA V. Chaudhri 
Shafiq-Uz Zaman. 26 0. C. 138 : 

IQiiQ ISA. 


_S. 22—Family agreement^Prcscribing 

line of inheritance —Effect. 

Where 3 brothers executed a deed providing 
that as regards their shares their naiib ul larfatn 
wives and children should be their heirs, and that 
childien and wives not falling in the above des¬ 
cription should cnly get inamieoance and that 
on failure of the first category, the second should 
succeed. Held, the deed did not prescribe a hoc 
of inheritance varying the ordinary law. 
[Kanhaiya Lai. J. C and Lyle. A J.C.) Mohamed 
Yakub Khan v, Mohamfd Shahid Ali Khan. 

26 0. C. 21 : 9 0. t. J. l&O • 

1922 Oudh 87. 

_ Se. 22 — Adoption — Affilialion — Distinc- 

tion between— Hindu Law. 

An adoption under the provisions of S. 2? of 
the Oudh Estates Act is merely a selection which 
need not be according to the conditions and the 
restrictions found in the personal law applicable 
to the person making adoction A male Hindu 
under the Mitasshara Law can only change his 
gotra on adopt'on. and Kanhaiya Lai, 

A. J. C?.) Lala Trib'iawan Nath Singh v. 

Deputy Commissioner. Fvi^ABAD. 

47 I. C. 225 : 5 0. L. J. 294. 


___S. 22—Scheme of—Widow—Reversioner 

— Transfer of estate by rivcrsioner. 

Though under S. 22 of the Oudh Estates Ad 
the widow of a Hindu talukdar has an interest 
in many respects different from the interest held 
by a female heir under ihe ordinary Hindu Law, 
yet this does not make anv difference in the 
nature of the legal position of the person who is 
eniiilcd to succeed alter the widow’s death. A 
person entitled to the estate leU by a talukdar 
under S. 22, cl. 14 of the Oudb Estates Act, but 
for the existence of Ithe talukdar's widow who 
was in possession of the estate under cl. 8 of the 
section has no vested interest but merely an ex¬ 
pectancy of inheritance in the estate which he 
could not transfer. [Lindsay, J. C. and Stuart, 
A. J. C.) Hak Nath KUar v. Indra Bahadur 
Singh. 47 I. C. 214 : 6 0. L. J. 277. 


_8. 22 —TaluhaSuccession—Lord Can- 

ning^s proclamation — Summary settlement — 
Title under sanad—Hindu widow—Posttion of. 

Lord Canning's proclamation of 1858 resulted 
in divesting all landed property from proprietors 
in Oudh and vesting them in the British Govt. 
The second summary settlement did not of it¬ 
self vest the absolute proprietary and heriiable 
right in lalukas but amounted to a permission to 
the person with whom (he settlements were made 
to engage tor ihe payment of the Govt, revenue. 
The effect of the declaration in Ihe Governor- 
General’s letter of the 10th Oct. 1850 being to in¬ 
vest the talukdars in possession u- dcr the Sum¬ 
mary Settlement with permanent hereditary and 
transferable proprietary rights in their taluks, in¬ 
cluding the perpetual privilege of engaging with 


the Govt, for the revenue of those taluks, the 
two sanads addressed to the widow of the last 
owner having purported to confer upon her and 
her heirs for ever the lull proprietary right, title 
and possession of the taluka. and intention of the 
Govt, being deducible Itom its own act and not 
from that of the widow, the widow took the 
taluka ii her own right as full owner and 
not as a Hindu w dow inheriting to her husband. 

II she tailed to exercise the special powers of 
tran^fe^ conferred upon her the taluka would 
revert after her death to the nearest male heir of 
her deceased husband accoiding to the rule of 
primogenifure. The succession would be govern¬ 
ed by S. 22 of tbe Oudh Estates Act. [Ltndsay, 

J. C. and Stuart, A. J C.) Biseshar Baksh 

Singh v. Fameshar Bakhsh Singh. 

4 0. L. J. 648 : 44 I. C. 368 : 21 0. C. 1. 

-Sb. 22 and 28— Primogeniture sannad — 

Estates entered in hsts IV and VI—Suppression 
of sanad—Cro on Grants Act, Ss. 2 and J. 

The succession to an estate is governed by the 
ordinary law and not by the primogeniture sanad 
granted by ll e British Govemmer t which is part 
of the ordinary law only in cases of estates 
entered in lists 3 and B and not in the case of 
those entered in lists 2. 4 and 6; tbit the opera¬ 
tion oi th- sanad was superseded by the Oudh 
Estates Act and the Crown Grants Act had not 
the effect of reviving the sanad already declared 
inoperative under Ac^ 1 of 1869. 1 C. L R. 818 
f>. C.;3A. 4:7. P C. FoU.;32 A. 599 P.C Expl. 

A family custom of male lineal primogeniture 
under which lemales would mcessarily be 
excluded was held to have been not established 
bv evidence. Per Kanhaiya Lai, A. J. C.~*The 
sanad was not wholly superseded by the 
Oudh Estates Act and roust be considered like 
custom as part of the personal law referred in 
Ss 22 [2) and 23 of the Act. 40 C. 391, P.C.; 32 
A.‘599 P.C.; 38 A. 5^2 P C.; 27 A. 634 P.C.; Foil. 
20 C.649 P.O.; 31 A. 457 P.C.; Dist. \Kanha>ya* 
lal and Kendall, A. J.C s.) Badri Narain SinQH 
V. HaRNAM KaUR. 4 0.1.J. 933 : 40. I.C. 566. 

I 

-Ss. 22 and 23—Talukdari property— 

Se//-acgiHsi/fori—Illaqa, meaning of —Succession. 

Properiies acquired by son of a toluqdar from 
the profits of taluqdari property arc his self 
acquisit ons and bis brother cannot claim any 
share therein. Where it was provided by a will 
ihat an itiaqa shall go to the eldest son, the pro- 
pe tv acquired by the testator from the profit* of 
the tatuqs docs not pass with the illaqa. Succes¬ 
sion to the property of a taluqdar r ther than the 
taluqdari propoity governed by S. 22 is governed 
bv the ordinary law of the ialuqdars. 14 B L.R. 
15‘); 16 M 54 Ref. (Chamicr, J.C. arrd A. 

J.C.) Lal Singh v. Chandrapal Singh. ' 

9. I.C. 76. 

-8. 22, CU. 1 to Id— Sanad— Applicability 

of. 

In ascertaining the single heir to the estate of 
Oudh Ta'uqdar whose name was entered in 
List No. 2 to which spscial provisions of CIs. I 
to 10 of S 22 did not apply, the limitations in 
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the sanad granted to the talukdar cannot be ap¬ 
pealed ‘o. as they are superseded hy the Act 
{Lindsay. J C. and Stuart, A.J.C.) Ghisa Singh 
V. Gajraj Singh. 

33 I, C. 371: 18 O.C. 289 : 3 O.I.J. 45. 


-S. 22 (ii)—Cas^s coming under list No. 3 

Where S. 22 applies, cl. (ii) provides special 
limitations, and does not remit the succession to 
the ordinj»rv law of the religion and 

tribe but the rule of primogeniture will operate 
in cases coming under lift No. 3. {Lord Philli- 
more. , Sitla Baksh Singh Sitla Singh. 

48 All. 245 : 48 1. A. 288 : 19 A. I. J 337 • 
33 C. L. J 520 : 8 0- L. J. 214 : 26 C. W N 721 • 
24 0. C. 107 : 60 I. C. 548 : 40 M. L. J. 449 (P.C.). 

[On Appeal from 40 I. C. 469 : 4 O.L.J. 193.] 

S. 22(4)— Death of Talukdar—Natural 
and affiliated family — Preference, 

The succession to a person obtaining a taluka 
under the provisions of S. 22 of cl. 4, of the 
Oudh E'-tates Act. and dying intestate, goes, in 
the absence of any male . lenial descendant, to 
the line of the person who affiliated him and 
treated him in all respects as a son, and not to 
his natural line. {Stuart and Kanhatya Lai, 
A.J.Cs.) Lal Tbibhuwan Nath Singh v Deputy 
Commissioner, Fyzabad. 

5 O.L.J, 294: 47 I C. 226. 


OUDH estates act (III OF 1910), S. 8 . 

The rules of the British Indian Association do 
not exhaust the powers of the Association and 
me Pioanual Commissioner as private arbhrators 
to settle disputes about property between the 
members of the family. Awards made by them 

irrespective of the rules, are binding upon the 
parties to the submission, to the same extent as 
those made under the rules filed and enforced 
under S. 33 of the Oudh Estates Act. 32 A 02 * 
23 C. 838. Ref. {Kanhatya Lal, A.JC.) Abdul 
Rahman Khan v. Amir Ali Khan. 

30 I.C. 249 : 2 O.L.J. 269. 


“ *-S. 22 (11)— Scope of Act — Adoption by 

Hindu widow—Rights of adopted sen. 

The provisions of the Oudh Estates Act apply 
to Hindus, Mahomedai.s and Christians alike, 
and the Act takes no account of any peculiarities 
of Hindu law. Where a widow is holding under 
the Act the heir is not determined until her death 
and the adoption must necessarily have preceded 
that event. It is not the law that because a 
widow was given a life estate under a will, a sou 
validly adopted to her deceased husband should 
be deprived of his rights in favour of a collateral. 
21 O. C. 374 dist. {Daniels and Lyle, A.J.Cs.) 
Kuar Nageshar Sahai V. Kuar Mata Prasad. 

9 0 L. J. 235: 20 0. C. 189 : 

1922 Ondb 236. 

-8. 2 -— ’'Ordinary law.’* meaning of — 

Male primogeniture sanad—Estate entered in 
list 4— Succession. 

The words '‘ordinary law” in S. 23 of the Oudh 
Estates Act refer to the law which would govern 
the parties apart frem the statute and include 
any sanad giving title to ihe property in dispute. 

Where the dispute related to a succession to a 
Talukdaii estate which had been en'ered in list 4, 
and the sanad relating to the property specifi¬ 
cally laid down that on intestacy the estate was 
to descend to the nearest male heir, held the latter 
was to be prefeired to the widow. 

A custom cannot be setup to prove a rule of 
succession directly contrary to the terms of the 
sanad. {Viscount Cave.) Badri Narain Singh 
V. Haknam Kuar. 44 All. 449: 9 O.L.J, 428 

31 HL.T. 195 tP.C.) : 27 C. W. N 129 : 

25 0. C. 313 : 49 1. A. 276 : 

1922 F. C. 289 (F.C.}. 

-- S. Reference to British Indian 

Association and Financial Commissioner—Award 
i f binding on parties. 

C D— VOL. IV 32 


Under-propnetary rights — 
Confisoation and restoration of profnetarv 
rtghts. ^ 

The proclamation of the 15th March 1858. con¬ 
fiscated both proprietary and under-propi ietary 
r-ghts. But when Govt, restored their estates to 
inQ talukdars. its intention was to restore them 
subject to under-proprietary rights as they should 
be found by subsequent proceedings 10 have exist¬ 
ed at the date of the general conhscation. When 
the subsequent proceedings were completed the 
ngms of under-proprietors were restored to them 
in the exact condition in which they would have 
been if no confiscation had taken place. Consw- 
queutly where an under-proprietary h( Iding was 
restored, the restoration has the effect of reviving 
in favour of other persons all the reversionary or 
i incidental to the ancestral character 

of the holding {Lyle and Ashworth, A.J.Cs) 
Oudh Bihari Singh v Suraj Bali. 

22 0. 0. 201 : 63 I. C 98 ; 6 0 L.J. 394. 

OUDH ESTATES ACT (III OF 1910). 


- Estate included in list {2)—Transfer to a 

person not the immediate successor — Effect. 

A transfer before the Amending Act of 1910 to 
a person who was net the immediate successor, 
even though that person be in the line of succes¬ 
sion, operates to lake the estate out of the special 
limitations of de-^cent. {Lord Phillimore.) Lal 
Ram V. Deputy Commissioner of Partabgar 
45 A. 696: 21 A. L. J. 777: 33 M. L. T. 355 IF. C.): 

26 0. C. 257: 9 0. & A L. E. 746: 60 I. A. 266: 

(1923) M. W. N. 691: 1983 P. C. 160. 

~ 2 and 21 —Death 0 ^ original grantee 

before the passing of the Aot. 

An original grantee died before the passing of 
the Oudb Estates Act and his brother succeeded 
to bis estate as his heir. After his death his son 
succeeded him before the passing of the amend¬ 
ment Act. Held\h^t in cast of the estate in the 
bands of the original grantee’s nephew and bis 
descendants, the rules of their ordinary personal 
law were applicable. {Lindsay, J.C.) Achhaibar 
Singh v. Jang Bahadur Singh. 48 I, c. 901 : 

6 0. L. j. 687 

» 

- 8 . 3 ^xv\n.—Refers to estate n/talukdars 

only. 

S. 3 refers to the heritable and transferable 
rights ol taluqdars io their estate and the ex¬ 
planation refers only to the succession to the 
estates of a taluqdar. {Stuart and Kanhaiya Lal 
A. J. Cs.) Ghulam Abbas Khan v. Bibi Ummatul 
Fatima. 18 0. C. I 88 : 31 1. c. 748: 2 0 . L. J. 636. 
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OUDH LAND LAW. 

_ Confiscation in Lucknow City—Waiver 

confined to Mohailas of the City-Village includ 

ed within Munioipal limits. . , 

The waiver of rights referred to tn the letter of 

the Financial Commission'*r, dated the 7th August. 

1868 was only with regard to the inhabited area 

witnin the Molnlhs of the Lucktiow City and 

not with regard to the inhabited area withm the 

villages included within the Municipal limits of 

Lucknow City Kunrti though included within ihe 

Municipal linuts of Lucknow is n t a Moh^lla of 

the Ci y but a village, as the papers prepared for 

this area at the time of settlement were p.epared 

as though it were a village and not a poition of 

the City. [Stuart, A.J.L) SHbOUAx PRASad v. 

SUHAJ Bali. 18 0. {■ ^* ^?** 

2 0. L. J. 30a. 

OUDH LAND EEVENUE ACT (XVII OF 1876). 

_S, \ 19 —Partition —Rev. Courts power 

to make partition of treesSew and Old A .t. 

Trees growing upon land subject pamtion 
by Revenue auih jriiies are also subject to parti¬ 
tion along with the Und. The addition of provi¬ 
sions to the Land Kev. Act which did not exist m 
Old Act of 1873 has not ousted the jurisdiction of 
Rev Courts in the matter of a partiiioo of trees. 
{Stuart, y. C.) Sumer Singh v. Ma>hal ^JNGh. 

' 36 I. C. 832: 19 0 C. 151. 

_Ss. 162 and 165—Statenient by Deputy 

Commissioner * When binding. 

Statements made by the Deputy Commissioner 
or the Board of Revenue in dcr.-gation of a per 
son’s rights while his estate was in the pjsses 
sion of the Court ol Wards under Ss. 162 and 
165 of the Oudh Land Kevenue Act are not jo be 
considered as made on behalf o( the proprietor. 
{lian> aiva Lai, /. C. and Dalai, A. J. C.) ChaU 
dhrain-Xarif-un-nisa zi. ^»auuhki Shapiq-UZ- 
2amaN. 26 0. C. 133 : la23 Oudh 185. 

_ nZ—Not limited to charge or inter¬ 
est lakirifi effect at once 

There is nothing in S. 173 of the Act to lim t it 
loan interest, which is lo take effect immediately. 
{Daniels and Wa^ir Hasan, A. J, Rad»a 

KISHEN V. JAMNA PRASAD. ^ 6l 1. C. 956. 

8 174—CoMt'f of Wards —Contract by 

4 8 _ A 


•S. 174— Execution of decree— Contract 
entered into while property under Court of 
Wads. 

Acquisitions made by a person from the profits 
realised by him from his estate afier its release 

from the superintendence of the Court of \^ards 

a'e liable t > attachment in execution of a decree 
obtained against him in respect of a contract 
entered into while his estate was un'*er the 
superintendenoc of the Court of Wards. \Kan~ 
hiiya Lai, A. /. C.) Debi Baksh Singh v. Bed 
Math. 45 I. C. 219 : 5 0. L. J. 90. 

OUDH LAWS ACT (XVIII OF 1876). 

Pre-emption—Heritability of the right— 
Ownership. 

Under the Oudh Laws Act the right of pre-emp¬ 
tion is a personal rigt t in the ownfr ai d incident 
to the ownership ol land and is heritable. A per¬ 
son not having this right at the date of sale but 
inheriting the properly by reason of the owner¬ 
ship of which the right of rre-emptioo arose 
from a person who had such right is entitled to 
pre-emption. {Lindsay and Stuart, A. J. Cs.) 
Raghunandan V. Jhgeshar Singh. 

2 0, L. J. 695: 32 I. C. 424: 18 0. C. 256. 

Ch. '1 — Applicability to transfers 


under Court sale. 

The chapter does not aoply to a transfer made 
by a Court sale but applies only to vdunfary 
traii'^fers by way of sale. No right of pre emp- 
tion can be exercised in respect o* such transfer. 
(8/wnr/. y. C ) Mansabali v. Saligram 

38 1. C. 471: 3 0. L. J. 739. 

Ch. 11—Property sold not in possession of 


disquatified proprietor—Sale in cxecu ion o; 
decree on, after release of properly from manage 

” On a true construction of S. 174 of the Oudh 
Land Revenue Act a decree made in respect ot a 
contract entered into by any dl^qllaIified proprietor 
during the time his pronerty was under the 
superintendence of the Court of Wards cannet be 
executed against any part of such pioperty, even 
though at the date of the decree and the execu¬ 
tion proceedings the properly has been discharg¬ 
ed fr m superintendence. 14 Oaoh Ca'^es 6 
Disapproved. [Lord Shaw.} Debi Baksh Singh v. 

SHADI J ^ QQ. ^ L. J. 477 

24 C. L J. 16: 20 M. L. T. 68: 19 0. C. 66 
20 C. W. N. 770: 18 Bom L. B. 412 
(1916) 1 U. W. N. 426: 3 L.W. 685 
33 I.C. 681 : 4 0. L. J. 1: 81 H. L. J. 78 (P. C.) 


vendor—Suit for pre-emption. 

A sale of a mere right to recover a property 
cannoi be the subject of a suit tor a pre-emption 
Under Chap. II of Ondh Laws Act. [Chamier, 
J.C.) Sukhandan V. Parshadi. ll I. C, 879. 

_Ch. IV — Good faith- Discretion of 

Court. 

Ch. IV of ihe Oudh Laws Act docs not allow 
any discretion to a Court in a pre-emption suit to 
go into the question of the good (a»th of the plff. 
\Lyle and Ashworth, A. J. Cs.) HanumaN SiNGH 
V. Aoiya Prasad. 64 I. C. 620 [2) : 22 0. C. 323 

• 

_ S. 3— Mahomedan Law—Applicability of 

— Gift—Creati''n of trust. 

The Mahoraedan Law is to be applied in judg¬ 
ing of the validity of a gift to a beneficiary 
through the medium of a trustee. The word 
“gift” in S. 3 is not confined to a d'r ct gift. 
{Lord Atkinson,) Sadik Husain Khan v Hashim 
Ali Khan. 58 Ail 697: 

14 A. L. J 1848 : 19 0.0. 192: 
18 Bom. L. R. 1037: 81 C W N. 130: 
(1916 2 M. W. N. 677 21 M. L T. 40: 
1 Pet. L W 157: 4 0 L- J. 22: 25 C. L J. 383: 
6 L W 378 : 10 Bur. L. T. l40 : 36 I. C. 104 : 

43 I. A 212 : 31 M. L. J. 607 (P.C,). 


of. 


^ Z—Mahomedan Law—Applicability 


Oudh Laws Act. S. 3 requires that in the ab¬ 
sence of a custom lo the contrary. Mahomeoan 
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Law shall be applicable to questions relating to 
gifts between Mahomedans. {Kanhaiya Lnl, A. 
J. C.) Munifa Bibi V. Fateh Ali. 

17 0. C. 60: 23 I. C. 453: 1 0. L. J. 133. 

-S. 3 (b)— Applicability of Mahomedan 

Law to trtisis — 'Gift", **ieaning of. 

U'’der S 3 (6) ot the Ojdh Lav\ s Acf, the Maho¬ 
medan Law does not apf ly to trusts and the word 

“gift’’ cannot be meant to include Trust (£oa«s. 
J. C. and Lindsay, A. J C) Mahmad Hashim v. 
Sadiq Hasan Khan. 13 I. c. 882 : 14 u, C. 356 

-S. 5— Dower—Means of parents of hus¬ 
band. 

Where the husband's means of subsistence is 
an allowance made to him bv his parent'-' the 
court can in fixing the amount of dower take 
their means into account especially where the 
maniage had taken pi ice while tne bridegroom 
was S ill below the age of maiorlty. {Lindsay, 
J.C.) Sajjao Husain v. Amir Jahan. 

7 0. L. J. 17 : 
56 I. C. 441 : 2 U. P. L. R, (J. C ) 31. 

--S. 5— Dower — Claim for — Matters to be 

considered in deter/nining. 

Under S. 5 the first matter to be considered is 
whether the sum agreed upon is excessive com¬ 
pared with the means of the husband. If it is not 
found to be so i' i- utinecessary tj go any further 
to discuss the status ot wife f^r reducing the 
amount. The e-epression means of the husband’ in 
S. 5 sigiiihes the value of the husband's est-Ue at 
the ti ne of h s death in cas^s where the claim is 
made by a widow Id determining whether any 
sum fixed tor dower is reasonable or excessive 
the extent and nature of the claims of the various 
persons who as heirs are entitled to divide the 
estate are to be considered. Il it appears that the 
pavmejit of a certain sum on account of dower 
would reduce the divisible estate to such ah extent 
as to leave the heirs poorly provided for the sum 
isexceS'ive. {Lindsay and Kendall, A. J. ) 
Baqar Mirza V. Mehdi Hasan. 

37 1. C. 203 : 19 0. C. 246. 

-S. 5— Dower—Reasonable sum — Power 

of Judge to award lump sum of money. 

Whjre ihe property left by the decea'^ed hus¬ 
band was estimated at 9 lac-i of rupees. Held, that 
one lac of rupees was a reasonable and sufficient 
amouot of dower to be awarded to the wife, 21 
Cal 135, (PC) Ref. To avoid future disputes the 
Judge may award as dower aUmp sum of money 
instead of a fractional share ol the property of the 
deceased husband on the rough estimated value of 
the property. 2i Cal, 135 (P.Cj Rei. [Lindsay, J. 
C. and Kanhaiya Lai, A.J.Cs ) SuRiYA Quadir v. 
•Qudsia Hegam. 241. C. 643 : I 0. L. J. 281 

--8. b—Discretion of Court under. 

Under ihis section, the Court considers the 
stat IS, of t.ie lady and the a-sets of the husband's 
estate irrespective of liability incurred by him 
before his death. iLindsay. J.C. and Sabonadeire. 

A J.Cs) Bismillah Begam v. Shahr Bang 
Bhgam. 1 0. L. j. 1 : 22 I. C. 529 : 16 O. C. 825 

- 3. 6— Pre-emptiort-^Previous detiial of 

title of vendor-^Salc of share in a law suit. 


OUDH LAWS ACT (XVIII OF 1876), 8. 9. 

A previous denial of title of the vendor does not 
deprive a person of a right of pre emption under 
the Oudh Laws Act. 22 O. C. 144, Foil. A sale of 
a mere share i« a law suit does not give rise to a 
right cf pre-empt-on and the meie fad that legal 
proceedings are necessary lo obtain possession of 
the property s Id is no ground for holding that the 

sale does not give rise to a light of pre emption. 
The question wheiher a sale is a genuine sale or a 
sale ol a share m a law suit is one to be deter¬ 
mined on the facts of each case. {Stuart, J.) 
Muntazim Husain v. Ahmad Husain. 

7 0. L. J. 64 : 2 V. P. L. E. (J.C.) 44 : 

55 I. C. 529 : 23 0. C. 13. 

-8s. 6. 9 and 10— Pre-emption — Wajib-ul- 

arz — Construction. 

When it is provided by the Wajib ul arz of a 
village that no sharer in the village can dispose, 
either by way ol sale or mortgage of his share or 
a portion of it to any stranger so long as a co¬ 
sharer is willing to take it. this principle applies 
also to a transfer by a co-sbarer to another co- 
shaier and the rights are regulated by S. 9 of the 
0<idh Laws Act except when there is a will-estab¬ 
lished custom regulating the rights otherwise. 
S. 6 is to be read along with S, 9 ol of the Oudh 
Laws Act. {Lindsay, J. C. and Stuart, A. J. C.) 
Sheoratan Singh v. Ujagar Singh, 

16 I. C. 800 : 15 0. C. 389. 

——S. 7— Pre- emption—Wajib-ul-arz silent 
on question of—Presumption. 

The existence of pre-emption is presumed 
under S. 7 of the Act where the Wajib ul-arz is 
Silent on the pomt ol the right of pre-emption. 
(Kanhaiya Lai, A. J. C ) Ata Hussain Khan 2 /. 
Agha Haul 33 I. C. 775 : 3 0. L. J. 7. 

-8. 7— Presumption in favour cf pre-emp¬ 
tion—Nature of—Contract to the contrafy. 

The presumption as to a right of pre-emplion, 
is in the absence of a custom or contract to the 
contrary a statutory one created by S. 7 of the 
Oudh Laws Act, and an entry in a Wajib-ul-arz to 
the effect that every co-sharer is entitled to sell 
his share to wtiomsoever he pleased is sufficient to 
exclude the right of pre-emption. {Lindsay, J.) 
ABDUL Rahman v. Kale Khan, 

1 0. L. J. 152 : 23 I. C. 943 : 17 0. C. 105. 

-- S, 9— Pre-emption — Preference on 

account of relationship. 

If every khata in the village is distinct without 
any joint right or joint obligation with the other 
Khatas every khata would be in tlie pjsition of a 
separate mahal and the co-shares o/every khata 
would be separate and independent. Under these 
circumstances among the parties who are mem¬ 
bers of the village community so far as the right 
of pre emption is coocerned no right of pre¬ 
ference is given on account of relationship. 
[Dalai, A.J.C.) Ram Adhin and others v Gaya 
Prasad and others. 1923 Oudh 159. 

-9 — Pre-emption — Right to — Pre- 

emptor's property subsequently sold—Rights of 
htir of pre-emplor and vendee from him—Gift to 
■.on—Donee if entitled to pre-empt — Co-sharer — 
Rights — Pre-emption a personal tight. 
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The general principle is that the right cf pre¬ 
emption runs with the land. It is settled law 
that a transfer by inheritance of the pre-emptor’s 
property, subsequent to the sale which is to be 
pre-empted, l^an^le^s to the heir the right of pre¬ 
emption. A transfer of the prc-emp»or's properly 
by sale to a stranger subsequent to the sale to be 
pre empted docs not transfer the right of prc 
emption to ttie vendee. A g»lt to a son of the pre- 
emptor falls within the general principle. 

Toe expression “ co-snarer” in els. (1) and (2) 
of S. 9 of the Oudh Laws Act denote? persons 
possessing inierests in immoveable property. 
Under the statute mere relationship does not 
create the right of pre-emption as it d-^es in 
certain ca'CS of custom. Relationship under the 
Oudh Laws Act is a ground of preference only 
provided the relation satishes the sine qua non 
of ownership m property. A survey of Ch. II of 
the Oudh Laws Act shows t^■at the right of pre¬ 
emption is an incident to the ownership of one 
land and a burden on the ownership of another 
land. On general principle the incident and the 
burden respectively will follow such lands. 

The ownership in the one land as in the other 
may be acquired in any of the various modes of 
acquisition of property known to law. It may be 
under a gift, by purchase or inheritance A person 
is a co-soarer within (he meaning oi the sections 
of Cd. II of the Oudh Laws Act whether the pro¬ 
perty in virtue of the ownership of which he is a 
co-sharer is acquired in one way or in another, 
and a person who proposes to sell the same, no 
matter how he acquired toe ownership of it. The 
last vendee in chain of successive vendees of a 
properly which bears the burden of pre-emption 
is as liable to deliver the property to a legitimate 
pre-emptor as is the first vendee, the general 
principle being that the assignee of property 
takes it subject to all the obligations or liabilities. 
When the property the ownership of which 
confers on a person the capacity of a co-sharer, is 
transierred, the transferee acquires the status of 
a co-sharer, subject always to all the obligations 
and liabilities with which the property is bur¬ 
dened. Consequently if an intending vendor has 
compl ed with the provisions of S 10 of the Oadh 
Laws Act, by giving the proper notice to the pre- 
emptors, his successors in estate shall be deemed 
to have discharged the duty of giving the statutorv 
notice, and the successor in the estate of the pre- 
emptor dhall lose his right of pre-emption if his 
predecessor has not within three months from 
the date of the notice paid the price to the intend¬ 
ing vendor. The right of pre-emption is a per¬ 
sonal right in the sense that it is an interest 
protected solely against determinate individuals 
and not against the world at large which is the 
characieridtic of a real right but to say that it is 
a personal right in the sense that it is an 
attribute of the status of the pre-emptor is based 
on a misconception. In one sense every right 
whether real or personal involves a personal 
relation. and Wazir Hasan^ A.J.C.) 

MiRZA SADiQ Husain v. Mahomed Karim. 

9 0. L. J. 466 ; 96 0. C. 319 ; 1922 Oudh 289. 

■"-8. Undermproprietary tenure — Extent. 

On a proper interpretation of S. 9 of the Oudh 
Laws Act, an uader-proprietary tenare maybe 


OUDH LAWS ACT (XV III OF 1876), S. 9. 

any area of lands, whether constituting an entire 
maha! or only a small portion thereof. yDalal, A. 

J C ) Mahomed Abdul Aziz v. Bhagwan Das. 

8 0 L. J. 660 : 1922 Oudh 101. 

- S. Pre-emption —Right to mortgage — 

Object of defeating right of Pre-emptton. 

The right of pre emption in respect of a deed 
of mortgage arises, under S. 9 of the Oudh Laws 
Act when the mortgage is foreclosed. It also 
arises where it is shown that the transaction was 
an out and out transfer and the right ot redemp¬ 
tion reserved was merely nominal. In older to 
establish this it must be shown that the terms ol 
the transaction are such as to render it piaciically 
impossible for the mortgagors ever to recover 
the property. If a genuine right ot redemption is 
reserved there is m thing in the parlies resorting 
to a mortgage instead of a sale for the purpose o f 
avoiding pre-emption. [Daniels^ J. C. and DalaU 
A. C.) Sarju Prasad v. Bisheshar Prasad. 

64 I. C. 744 : 24 0. C. 353. 

-Ss. 9 and lO-Mahal—Taluqdart—Pre- 

emption. 

Mahal" in S. 9 of the Oudh Laws Act 
comprises many villages separately assessed to 
revenue but carrying a joint liability for revenue 
in the taluqdari mahal, thougli no separate 
Record of Rights is prepared lor the whole 
mahal but only for each of the villages compris¬ 
ing that mahal. 32 A. 551, Ref. and 

Ashworth, A. J. C.) Lal Ragoindra Pratab 
Sahi V. Abu Jafar. 

6 0, L. J. 618 : 64 I. C. 871 : 22 0. C. 368. 

-S. 9— Under-proprietary village — Divi¬ 
sion into mahals and patties — Pre-empiion. 

Though the liability to pay Govt. Revenue may 
remain joint whenever an under-proprietary 
village is divided into mahals and sub-divided 
into rattis there come into existence sub-divi* 
sions oi tenure which should be treated as sepa¬ 
rate entities for the purposes of S. 9 of the Oudh 
Laws Act. iKanhaiya Lal, J. C.) Mohammbd 
Sarfaraz Husain v. Mohammed Shahin Khan. 

22 0. C. 97 : 62 1. C. 69 : 6 0. L. J 420. 

___S. 9 —pre emption—Co-sharer — Joint 

ownership in shamilat khata. 

Joint ownership in Shamilat khata by a 
co-sharcr does not make him co-sharer in sub¬ 
division, if he owns no land in the khata a part 
of which is sold, (Daniels, A.J.C*) Gamraj SiNQH 
V. Gur Baksh Singh. 60 I. C. 946. 

-s. 9 and Ch. 11 —Pre-emption-Salt of 

house by raiyat, 

A sale by an occupier of a house in a village 
who has merely the ordinary rights of a raiyat in 
it docs not give rise to a right of pre-emption ex*- 
crcisable under Chap. II of the Oudh Laws Act. 
4 O. C. 26. hoU. (S/«rtrr, J.C. and Kanhaxya Lal^ 
A. J. C.) abbas BaNDI BIBI V. ABDUL GHANL 

47 I. C. 678 : 5 0 U J. 460* 

-S. 9—Pre emption~Rent-free grantee 

—If member of village community. 

A mere rent free grantee is not a member of 
the village community for pre-emption purposes 
within S. 9 of the Oudh Laws Act not haying 
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proprietary or und^r-proprietary rights in the 
village. {Kanhaiya Lai a»d Daniels, A. J. Cs.) 
Morli V. Gajraj Singh. 

21 0 C. 124 : 46 1. C. 443 : 5 0. L. J. 241. 

-S. 9— Pre-emption — Lapse of right — 

Whether amounts to sale. 

When the rig^t of a successful pre-emptor 
lapses by reason of his failing to execute his 
decree within the time allowed by law, such lapse 
whether intentional or accidental does not amount 
to a resale of the pre-empted property so as to 
give rise to a right of pre-emption on its own 
account under S 9., 14 A L. J. 102 Dist. {Kan¬ 
haiya Lai, A. J. C.) Ghutur Singh v. Angad 
Pande. 41 I. C. 467 : 4 0. L. J. 422. 

-S 9—Safe or gift. 

A transfer of a part on condition that a trans¬ 
feree shall pay the mortgage money over the 
whole aud also the rent, for some period, is a sale 
and not gift. {Kanhaiya Lai, J. C.) Tir Bhavan 
Singh v. Raghubar Dayal. 38 I. c. 71 : 

19 0. C. 394. 

■““S, 9— Member of joint family, if co¬ 
sharer. 

S 9 of the Act includes a member of a joint 
Hindu family with a share in the joint family 
property, as a co-sharer of the sub-division where 
the property is situated in spite of his name not 
appearing in the Khewat, {Stuart and Kanhaeya 
Lai A. J. Cs.) Lalta Singh v. Chhattar 
Singh. 3 0. L. J. 652 : 37 I. C. 188 : 

19 0. C. 306. 

—. S. 9— Pre-emption in Agra different 

from that in Oudh. 

Thu principles of the pre-emption in Agra as 
enunciated by the Allahabad High Court, cannot 
be made to atfect the scope of the Oudh Laws 
Ac*, on pre-emption in O tdh. {Lindsay, J C. and 
Stua't, A. J. C.) Raj Bahadur Singh v. Chan¬ 
dra Pal. 37 I. C. 170 : 19 0. C. 185 Note. 

-8s, 9 and 10— Pre-emption — Right of suit 

— Co-sharer after sale—Right acquired subsequent 
to the accrual of cause of action. 

Where certain persons bad no share in the 
thak which included the property sold at the date 
of the sale but acquired some share in it sub¬ 
sequently under a gift and claimed a preferential 
right of pre-emption on the basis of the gift, 
held, that the subsequent acquisition could not 
give them a retrospective right i n respect of a sale 
eifected before their acquisition. Held, further, 
that a defence, available to a person in posses¬ 
sion, may not be available to his opponent not in 
possession and no man can be preferred to 
another who has superior right, on the basis of a 
title acquired after the right to sue accrued 
{Kanhaiya Lai, J.C.) Ratan v. Ram Niwaz. 

19 0. C. 110 : 36 I. 0. 799 : 

3 0. L. J. 580. 

— -8.9— Pre-emption — Under-proprietor of 

mahal in village. 

Under S 9 an under-propriet->r of certain 
specified pi ^ts in a mahal of a village and the 
proprietor of another mahal in the same village 
are both members of the village communiiy and 
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neither has a right of pre-emption superior to that 
of the other. So lois must be drawn between 
them. [Stuart und Pandit Kanhaiya Lai, A.J Cs ) 
Gajadhar V. Udit Narain Singh. 

34 I C. 682 : 3 0 L. J. 193. 

-S. 9— Hiba-bil-ewaz— Effect on hre- 

emPiton. 

Hiba-bil-ewaz is not a sale within S. 9 of the 
Act and confers DO right of pre-emption under 
Chap, n of tbe Act. (Siuart, A. J. C.) Ram 
Prasad v. Rahatbibi. 33 j. c. 622 ' 

18 0. C. 367. 

S. 9 and Ch,. II — Sale by Hindu widow 
of her estate in proprietary share without legal 
necessity. 

A sale made without a legal necessity by a 
Hindu widow, governed by the Mitakshara law, 
ol her estate as a Hindu widow in a proprietary 
share is not a sale of a full proprietary estate, 
nor IS it a sale of a proprietary tenure or a share 
of a proprietary tenure within S 9, and no right 
for pre-emption under Ch II of Act XVIII of 1876 
arises, by such a sale. {Stuart, A. J. C.) Rampal 
Singh v. Ganesha. 32 i. c. 225 

-S. ^—Pre-emption. 

Property may be liable to pre-emption but only 
in a case where a transfer is made in one of two 
wavs, namely, by sale or foreclosure There is no 
right of pre emption against transfers bv lease, 
mortgage or gilt. t8 O. C. 121 ; 14 O. C. 41, Dist„ 
{Stuart, J. C. and Kanhaiya Lai, A. J. C.) Datta 
Ram Tewary v. Deo Kali Tewari. 

1 0. L. J. 463 : 26 I. C. 865 : 

17 0. C. 299. 

-S. ^—Vendee and pre-emptors both be- 

connng equally entitled to purchase disputed 
I property—Effect. 

Where betore a pre-emption suit is finally 
disposed of, the vendee becomes equally entitled 
to purchase the property in dispute, lots must be 
cast under S. 9 of the Act to determine which of 
them should buy the property, {Kendall, A, J.C.) 

• Onkar Singh v. Bhagwan Dat Singh, 

25 I. C. 694 : I7 0. C. 242. 

^ Relationship, meaning of — Pre¬ 
emption. 

S. 9of the Act only contemplates a legitimate 
relationship and therefore illegitimate sons, who 
are entitled only to maintenance and not to the 
inheritance, have no better right to pre emption 
than a legitimate collateral relation. [Kendall, 

A. /♦ CJ Durga V. Man, 25 I. C 688 • 

17 6. c. 250. 

- —88.9 and Pre-emption—Transfer in 

lieu of dower—Consideration. 

To determine if a transfer in lieu of dower 
gives rise to a right of preemption under the 
Oudh Laws Act the adequacy of consideration is 
material for it may or may not amount to a sale 
under the Act though it may be a Hiba bit ewaz 
under the Mahnmedan Law. if a bona fide sale 
is intended a right of pre-emption would accrue 
irrespective of cjnsideratinn. {Kanhaiya Lai, A. 

J. C,) Alla Baksh v. Hajjin Imdadi. 

21 1. C. 60. 
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-S. 9 —Khatta. if suh-division of tenure — 

Separate assessment of Revenue in village pa¬ 
pers if essential. 

Where a village was divided into two Thoks of 
two patfis each, and one of the pattis was further 
sub-divided into each khatta consisting 

of a dehnitely assigned area, Held, that each 
khatta was a sub-division within S, 9 of the Act. 
and it is not essential that a separate amount of 
revenue on each khatta should be shown in the 
village papers. {Lindsay, A. J, C.) Baijnath 
Singh v. Maha Bir Singh. 

20 1 C. 646 : 16 0. C. 203. 

-S. 9— Tenure, interpretation o/—Patti— 

Thok. 

'Tenure under S. 9 of the Act is the pro 
prielarv or the under-proprietary tenure in 
which the pro lerty sold may be comprised and 
the sub-division thereof would be a patti or thok 
or other defined part made by tbe division of 
that tenure {Kanhaiya Lai, A. J. C.l Patishar 
V. Cheddi. 20 I. c. 474, 

-S, d—Pre emption — Sale — Considcra- 

Ho n. 

A sale of an equity of redemption effected 
partly in lieu of m^ney and partly in lieu ol 
something computable in m'lney or valued in 
money is subject to the right of pre-emption 
under S 9 of the Act, where the vendor was 
admittedly the owner of the property and there 
was no cloud over his tiile preventing him or 
his vendee from recovering the property from the 
mortgagees. 9 O. C 8;9 O. C. 331, Diat. {Kan- 
haiya Lai, A. J. C.) L'MQ Singh v. Harnam 
Singh. 2C 1. C. 351: 16 0. C. 99 

-S. ^-^Pre-emption — Relationship — Test 

and meaning. 

The test of relationship mentioned in S. 9 of 
the O'ldh Laws Act is nearness and not the 
position of the line of inheritance : the relation¬ 
ship is not confined to relationship through but 
means relationship from a common stock as 
opposed to affinity or relationship by marriage. 
{Lindsay, J. C.) Muhammad Ayuu Khan v. 
Kazin Fatima Bibi. 11 I. C. 919 : 14 0. C. 193. 

-S. 9 (1) — Prc-cm ption — Co-sharer— 

Under-proprietary tenure. 

If a vendor and pre einptor arc co-sharers in 
an under-proprietary tenure the pre-emptor has a 
preierential ngbt over the vendees who is a co¬ 
sharer merely in the proprietary tenure in which 
the under propiietary tenuie is sit-ate. 32 All. 
351 : 10 O. C. 351 ; 22 O. C. 397 Dist. {Dalai, 
A.J^C.) Mahomed abdui. Aziz v. Bhaqwan 
Das. 8 0. t. J. 660 : 1922 Oudh 101. 

-S. 9 (1)— Pre-emption — Sub-division — 

Meaning of. 

The word “ sub-division ” in S. 9 has no 
technical meaning nor is it confined to a portion 
of a village described as patti in the Revenue 
Records, but where separate villages are com¬ 
ponent parts of a tnahal, each village is a sub¬ 
division. {Evans, J. C.) Pancham Singh v. 
Ganga Baksh Singh. IS I. C. 490. 


OUDH LAWS ACT (XVIII OP.1876), S. 10. 

_S. 9, (2)— Sharer in mahal if entitled to 

preference over another sharer by virtue of 
relationship to vendor. 

Lands held in under-proprietary tenure situate 
in a village consisting of only one mahal, within 
S. 9 were sold to person? who owned a pro¬ 
prietary share in the village but not related to 
the vendor ; Held, ihat the proprietors who were 
related to the vendors could pre-empt the 
^trange^ sharers. {Stuart, J.C.) Bakkha S»ngH 
V. Gaya Din Singh. 17 0. C. 339 i 

26 I. C. 617 : 2 0. L. J. 148. 

-S. 10— Mortgage — Pre-emptor — Failure 

to give notice—Costs of redemption—Vendee — 
Co-sharer. 

A provision in a sale-deed as to redemption of 
the mO'tgage as economically as possible dce& 
nut affect the nature of the transaction, it the 
pre-emptor happens to be the mortgagee of the 
property sold. It a vendee fails to sec that the 
vendor complies with S. 10 of the Act and hies a 
redemption smt against the mortgagee who hies 
a simultaneous pre emption suit, the vendee 
cannot r ecover from tne pre-emitor morigagee 
the costs of toe redemption suit. A pre-emptor 
does uoi lose his right of pre emption by reason 
of the vendee becoming a co-shaier alter the date 
of the sale m question but before the date of the 
pre emption suit. Up to the date oi sale tne 
pre-emptor has merely the right to be preferred 
which is a potential or imperlect right. Ihat 
pote tial right gives place on the happening of 
the sale to a stranger to an actual or perfect right 
to be substituted ior the vendee and such right 
cannot be oeieatcd by any act of the vendee alter 
the right has accrued, A purchaser who purciiaics 
propeity without ascertaining that it has been 
offered first to a person having a preferential 
right of purchase, is assisting the vendor in 
evading bis obligation to give notice under S. 19 
of the Oudh Laws Act and he cam ot take 
advantage of his own wrong. {Cylc and Ash¬ 
worth, A. J .CsA Lal Ragoindra Fratab Sahi 
V. The Hon’ble Raja Saiyad Abu Jakar. 

6 0. L. J. 618 : 64 I. C. 371 : 22 U. C. 353. 

-8. 10 —Issue of notice—Contract of sale 

—Period of affixture — Rnowtedge. 

To comply with S. 10 of the Oudh Laws Act 
notice need not be issued before any contract to 
sell has been entered into. It is sufficient if it is 
issued after the contract has been entered into, 
out before actual sale has been completed. In 
the absence ol any fraud on the part of the 
vendor or the vendee in the publication of the 
noMce, it is not necessary that the notice should 
remain affixed on the chaupal or other public 
place of the village in which the property is 
situate, for the wnole period of three months, 
especially in a case where it is found that the 
notice did remaio so affixed for a sufficiently 
long period, that the co-sharefs were aware of 
the issue of the notice and that along with the 
affixation of the notice the proposal of sale was 
nc tided throughout the village by beat of drum. 
{Lyle and Ashworth, A, J. C.'ij ChiraniU v. 
Mohan Lal. 63 1. C. 647 : 6 0. L J. 60L 
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■■■ -S. 10— Pre-emption suit by one co-sharer 

without making other co-sharers of tqual degree, 
parties-^Rights of tatter. 

A pre-emption decree obtained by one co- 
sharer against the holder of a foreclosure decree, 
without impleading other co-sharers, equally 
entitled to pre-empt with him, as parties to tne 
suit, furnishes a cause of action to ihe latter fur 
a suit against the lormer (the pre-emption decree- 
holder) for pre-emption ot the property pre 
empied by the former. The non-impleading of 
the holder of decree for foreclosure, in sich 
a suit IS not fatal to the suit. The carrying on 
of a pre-emoti )n suit with the money supplied by 
a third person is n i ground for its dismi>sal. 
13 I. C, 508. Dist. (Kanhaiya Lai and Kendall^ 
A, J. Cs.) Ram Sahai v Jagadamba Singh. 

19 0. C. 153 ; 37 I C. 163 ; 3 0. L. J 683. I 

-S. 10“Sn/e clothed as mortgage — Pre- 

emptor can show it to be sale. 

Where property is transferred with all the 
usual incidents of a sale, the fact that the trans¬ 
fer masquerades under a cloak of a mortgage to 
defeat pre-emption will not p*-event tne pre- 
emptor, from claiming the pre-empiion, 
if he can show that a sale was really 
effected. The Court will look to the terms of 
the document, the surrounding circum-tances and 
the previous and subsequent conduct of the 
parties. {Pig^ott, J. C, and Kanhaiya Lai, 
A. /. C.) Baldeo Singh v. Puttu Lal. 

21 I. C. 69. 

S. 10— Pre-emption — Notice, validity of. 

Where a vend ir has given notice under S. 10 
the purchaser is not affected though the notice 
was issued more than one year before sale. 
{Chamier, ^ C.) Jugal v. Badri. 

121. C. 321 : 14 0. C. 332. 

—-Ss. 10 and 11— Pre-emption — Notice — 

Sale-deed executed before expiry op the period 
fixed for tender—-Effect. 

Notice under S. 10 w’as issued by vendor but 
the sale-deed was executed before the three 
months allowed for tender under S. 11. Held, 
the failure to make the tender did not bar his 
right to sue for pre-emption. {Lindsay, A. /. C.) 
Murlidhar V, Kalka Singh. 

9 I. 0. 333 : 14 0. C. 1. 

-Ss. 11 and 6 Scope. 

Section 11 lays down the procedure where 
the sale-deed has not been executed yet. {Simp¬ 
son, A. J.C.) SHEO Durr BAHAifuR Singh v. 

Bishunath Singh and others. 

9 0. L. J. 646 ; 1923 Oudh 91. 

-S. 13 —Fancy price — Pre-emption. 

To determine whether the price has been fixed 
in good faith, the Court can examine whether 
there is any very great difference between that 
price and the market value of the property. It 
the price entered in the deed greatly exceeds the 
market value, that fact would be relevant to the 
issue of good faith but it would be open to the 
vendee to show special circumstances which 


hT, 1911—1923. 

OUDH LAWS ACT (XVIII OF 1876). S. 16. 

I induced him tn pay a fancy price for the property* 
I [Lyle and Ashworth, A. /. Cs.j Makain Prasad 
V. Durga Singh. 22 o. C. 335 : 54 I. C, 95 : 

6 0. L. J. 686. 

———S. IS Pre-emption—Suit by mortgagee 
Amount payable to vendee—Determination of 
market value. 

The vendor left with the purchaser a portion 
of the sale money to be paid to the mortgagee of 
the property. The pre emptor who vas the 
mortgagee applied and ob aintd an amendment 
of the decree to the effect that the defi. vendee 
was entitled lo receive fi om him only «uch sums 
as the latter had paid to the vendor. Held, that 
the Court was right in applying S. 151 and in 
amending the decree as prayed for. In the 
absence of any special reason for paying fancy 
price for the property, the fact ihat such a fancy 
price has been e.,tered in ihe sale-deed is in 
Itself evidence of the price being fictitious. Under 
S. 13 of the Oudh Laws Act if any single item 
forming pan of the price mentioned i' tne sale- 
deed lb found to be ficitious.'the Court must fix 
such price a< appears to it to bi t >8 lam market 
value of the property sold {Lyle, A. J. C.) 
Sheikh Zahur Ahmad v. Mohahbam All 

64 I. C. 34 : 2 U. P. L. R. (J. C.) 64. 

—I Ss. ^Pre-emption — Genuineness or 
fictitious nature of sale and amount for payment 
in ihe pre-emption suit. 

In cases of pre-emption, a Court can on facts 
determine the genuineness or the fictuijus nature 
of the sale as also of ihc amount for payment in 
the pre-emption suit on the market va’ue, but 
when there is no evidence showirg bad faiih the 
tact that the price offered and paid was one 
which a reasonable businessman would not offer, 
raises no legal presumption of bad faith. {Stuart, 
A. J. C.) Shambhudatt V. Jagannath, 

37 I. C. 173 ; 3 O.’l. j. 543. 

Ss 14 and 15— Pre-emPtion — Failure to 
deposit amount in time—-Right is lost—Appeal. 

Under Ss. 14 and 15, Oudh Laws Act, when the 
plaintiff pre-emplor fails to dep. sit the amount in 
Court within the time limited, the right is lost. 
The period cannot be extended under S. 148 C. 

P. Code, Hor can an appeal be preferred there¬ 
after. [Dalai, J,C.) Imam Din Khan V. Abdul 
Sattar Khan. Ia24 Oudh 102. 

-S. \b—Deposit of part of money out of 

time owing to mistake is not invalid. 

The respondent obtained a pre-emption 
decree subjeci to payment of Rs 80 which he 
duly depos*ted but subsequently attached and 
withdrew on account of the amouul due to him 
for co.sts a sum of Rs. 22. The appellate court in¬ 
creased the amount pavable for the property to 
Ks. 106-6. He accordingly paid the balance of 
Rs. 26-6 and obtained possession of the property. 
Under the decree b«.'th parties were lo pay their 
own costs in the event of the plai» tiff complying 
w th the decree. On the matter being br'iughi lo 
notice the pi lintiff paid in the amount of Rs. 22 
which he had withdrawn but ooi within the .one 
month allowed by the decree. 
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Hcldy lhat there was a sufficient compliance 
with the decree. 34 A. SQ"!, Foil. It made no 
difference lhat in Oudh the right of pre-emption 
is a statutory right and payment is made in 
accordance with S. 15 of the Oudh Laws Act. 
{DameU, J. C ) Binda Prasad v Bahu Banarsi 
Das. 10 0. L. J. 208 : 1923 0. 271. 

-8. 15— Provisions of — Mandatory. 

S. 15 is mandatory and the validity or otherwise 
of the tender of the purchase money in a pre 
emption suit must be determined according to 
S. 15 ot the Oudh Laws Act. {Wazir Hasan, A. J. 
C.) Janga Singh v. Lachminarain 

23 0. C. 254 : 7 0. L. J. 378 : 

57 I. C. 488 : 2 U. V. L. R. (J. C.l 171 

-*-S, 15— Pre-emption decree — Order of 

dismissal for non-payment of purchase money — 
Appeal—Re vt sion. 

A decree, declaring that in default of payment 
of the amount speeded therein, the suit shall 
stand dismissed, becomes a decree for dismissal 
on the happening of such default. Such an order 
of dismissal is appealable as a decree to the 
proper Court and no revision can be entertained 
by the second appellate Court. {Lindsay, /, C.l 
Bhola V. Sheodarshan Singh. 

241. C. 109 : 1 0. L. J. 191. 

■■8. Pre emption — Payment out of 
Court—Whether valid. 

Under S. IS a pre emptor must pay the purchase 
money speci&ed in the decree into Court, wheiher 
the decree does or does not exoressly provide for 
payment into Court. 8 O. C 57, Ref. {Evans and 
Piggott, A.J. Cs.) Latipf-un-nisa V. Achambit 
Lal. 10 I. C. 721 :14 0. C. 86. 

-8. 20 —Commissioner’s sanction—Execu¬ 
tion of mortgage decree. 

The Commissioner’s sanction under S. 20 of 
the OuHh Laws Act is not a mere formality, but 
an essential preliminary to a legal sale being 
held, and parties to a decree cannot dispense with 
it. S. 20 applies to sales in execution of mort¬ 
gage decrees. {Kanhaiya Lal and Daniels, A. 
J, Cs.) Kaniz Mbhdi Bbgum v. Rasul Beg. 

46 I. C. 39 : 6 0. L. J. 661. 

-8. 20~-Grant—Govt. grant free of land 

revenue —iyale of, tn execution of decree — Valid¬ 
ity—^uttfor declaration in Civtl Court, 

Where the plaintiff brought to sale the lands 
granted to the deft, by Govt, free of payment of 
land revenue and on objeciion by the Govt, that 
it was inalienable, made the Govt, and a subse¬ 
quent transferor also a party, to a suit to declare 
bis rights to the property, Held, that although the 
Local Govt, had unfettered discretion to refuse 
sale in such a case, yet the declaration m^de bv it 
in the same order as to the terms of the grant 
must be treated to have been made in its capacity 
as grantor and could be challenged and that the 
Civil Court had jurisdiction to hear the suit. The 
question of discretion possessed by the Court in 
the matter of granting declarations could not be 
considered until the case had been heard on the 
merits. {Stuart and Kanhaiya Lal, A, J. Cs.) 

Amar Chand Pal v, Thb Secretary op State 
FOR INDIA. 27 I. 0. 864 : 17 0. 0. 369. 


OUDH RENT ACT (XXII OF 1886), Gh. VII-A. 

-S. 20— Property — Meaning of —Mort¬ 
gagee rights. 

The term “property” in S. 20 of the Act means 
“ land ” itself and not any interest that may be 
acquired in it and hence the mortgagee rights 
can be sold without previous sanction. {Lindsay, 

J. C.) Har Gopal Shukul v. Muhammad Ewaz 
Ali Khan, 14 I, C, 361. 

---8. 25—“ Transferred”—Meaning of. 

The word “transferred” as used in S. 25 of 
the Oudh Laws Act is of general import and its 
meaning cannot be restricted to the cases in 
which the transfer has been made under order of 
the Court. (Lindsay, /• C.) NADIR StNOH v. 
INDRASEN SiNGH. 47 I. C. 652 : 5 0. L. J. 426. 

OUDH PARTITION. 

- Mahals—Oudh Revenue Law. 

The Revenue Law in U. P. contemplates the 
partition of Mahals held by persons holding 
settlement as heritable, and non-transferable 
lessees and whose rent though liable to increment 
was fixed by a settlement officer. {Lindsay, J C.) 
Rudra Pratab Singh v. Sikhandar Khan. 

39 I. C. 598 : 20 0. C. 104. 

OUDH BENT ACT (XXII OF 1886). 

- {]. P. Land Revenue Aot (ISOI) —Powers 

of Revenue Courts and Civil Courts. 

In Oudh where the two Acts apply, the Revenue 
Courts can decide the status of tenants and terms 
of tenancy, while the Civil Courts are exclusively 
emoowered to decide proprietary and under- 
proprietary tenures. Suit for possession and de¬ 
claration that deft, has neither proprietary nor 
under-proprietary rights in a Civil Court should 
be disxissed as to former but decreed as to latter. 
(.Sir John Edge.) MUHammad Abdul Husan 
Khan v. Prag. 16 A. L. J. 113 : 21 M. L. T. 102 : 

20 0. C. 6 : 19 Bom. L. B 202 : 
(1917) M.W.N. 232 and ^^0 : 
21 C. W. N. 682 : 26 C. L. J 1«5 : 

6 0. L. J. 34 :38 I. C. 814 : 
82 H. L. J. 388 (P. 0.). 

_ Interpretation—General Clauses Act (.Y 

of 1897) — Rcftrmre and application to Oudh 
Rent Act—Immoveable property—Trees 
The Oudh Rent Act XXIl of 1886, is an Art of 
t’ne Governor-General in Council and it is to be 
interpreted with reference to the provisions of the 
General Clauses Act and not those of the United 
Provinces Act (I of 1904). Under Oudh Rent 
Act trees must be regarded as immoveable pro¬ 
perty. {Lindsay, J.C.) Shbo Baksh SiNOH v, 
MussamMAT Umbda. 22 I. C. 606 : 16 0. C. 346. 

- Tenancy—Transferability of. 

In Oudh the ordinary tenancy is not transfer¬ 
able. The incidents of an ordinary tenure are 
created by Act XXII of 1886, which only can 
clearly explain them. {Stuart^ A. C.) Tika 
V. Sheo Narain. 34 I. C. 426 : 3 0. I. J. 176. 

-Ch. Vll-A—Rent free—Lands. 

Chapter VII-A of the Oudh Rent Act does not 
apply to lands held rent-free merely by reason of 
their being so held, if it is found lhat they are not 
held under any grant. (AsAtvor/A, ^4* /. C.) 
Ratipal Singh v. Udai Bhan Pratab Sinqh. 

63 I. C. 667 : 6 0. L. J. 608. 
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OUDH RENT ACT (XXII OF 1886), CH. VII-A, 

"Ch. VII K—Distinction between Guzara 
and Muafi, 

In Oudh where the relationship of landlord and 
tenant does not exist between ihe parties, there 
may be a Guzara, but where the relationship 
does not exist there is Mnafi,, The Chapter 
applies to a suit for possession of land held as 
rent free Maafi and not by way of Guzara and 
the Civil Courts cannot entertain such suits. 
{Stuartt J. C.) Bhagwan Singh v, Bisheshar 
Nath, 38 I. C. 677 : 20 0. C. 37. 

-Ch. VII A—Ss. 107 H and 108. cl 6 (A)— 

Resumption ofland—Jurisdictun^Civil Court. 

Where in a suit under S. 108. cl. 5 (A) of the 
Act on the allegition that the delendants were 
mnafidars, the defendants contended that tbev 
were proprietors but the Court held under S. 107 
(a) that the defendants were under-proprietors 
and the defendants thereupon sued in the Civil 
Court for a declaration that they were proprie¬ 
tors. Held, that the Civil Court is not debarred 
from trying the question, by the decision of the 
Revenue Court. (Lindsay, J. C.) Mataisingh 
V. AjUdhya SINGH. 24 I. C. 223 : 17 O. C. 86. 

-S. 2 (5)— Rent "^''Portion oj the 

produce of land ” exclaimed — Tenant's negli¬ 
gence to cultivate land — Landlord's remedy. 

‘‘ Portion of the produce of land " in the defi¬ 
nition of “ rent ” in S. 2, cl. 5 of the Act means a 
portion of what the land actually produced and 
not woat it ought to have produced ; so that 
where a tenant liable to pay rent in kind, deli¬ 
berately omits to cultivate his holding, he cannot 
be sued for rent, as there has been no produce at 
all, but can be sued only for breach of contract. 
(S/a«W. A. J. C.) Sri Krishna Lal v Ghulam 
SUBHANI. 17 0. C. 85 : 23 I C 460 : 

1 0. L. J. 147. 

-Ss. 3, 107 and 107 {o.)—Thtkadar~~Fa- 

vourable rent P'lyable by—Enhancement of 

A favourable rent payable by a Thikadar or 
person to whom the collection of the rent of a 
mauza has been leased, is liable to be enhanced 
under Ch VII A added to the Rent Act by the U. 
P. Act IV of 1901. in the circumstances and sub¬ 
ject to the conditions therein provided. (Sir 
John Edge.) Parbati Kunwar v. Deputy Com¬ 
missioner OF Khkri. 41 All. 541 : 

5 0. L. J. 433 : 24 M L. T. 292: 

16 A. L. J. 865 : 

8 I. W. 586 : 5 Pat. L. W 302 : 

28 C. L. J 449 : (1918) M. W N. 880 r 

23 C. W. N. 125 : 20 Bom. L. B, 1095 : 
47 I. C. 394 ; 45 I A. Ill : 36 M. L. J. 635 tP. C.|, 

-S. 3 (3)—* Land '—Grove. 

For the purpose of resumption proceedings a 
grove is ' land’ within S. 3 (3). 20 L. J. 772 

Dist. [Lindsay, J. C.) Bhagwan Din v. Jag- 
MOHAN Singh. 38 I. C 488 : 3 0. L. J. 717. 

-8. 3 {B\—Under-proprietary rights. 

li in any circumstance a proprietor is afforded 
a right of re-entry against a transferee of agricul¬ 
tural land in Oudh, such transferee will not be 
entitled to under proprietary rights. W^ere there 
is no possibility for the exercise by the lessor of a J 
eight of ,re-entry, the possible bar for the defend- j 
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ants’ under-proprietary title having been remov¬ 
ed, the rights conferred bv the lease are perfected 
into under proprielary rights. \Kanhaiya Lal, J. C. 
and Dalai, A J. C.) Shaikh Rutab Ali v 
Mahomed Zaman Beg. 

9 0. L. J. 101 : 1923 Oudh 47. 

~ ^ (8 )—Under proprietary rights — 

P^y petiKil lease ^Absence of provision for re^ 
entry. 

A deed of lease styled a “ perpetual lease ” 
prescribed a rent of Rs. 102—2—0 payable an¬ 
nually by the lessee to the lessor. The lessee was 
to continue in possession from generation to 
gena^ation and to have all soits of proprietary 
powers. There was no provision for re-entry in 
favour of the grantor in any event. Held, hat 
the lease created an absolute interest in the donee 
subject to a liability to pay Rs. 102—2—0. The 
donee therefore became an under proprietor with¬ 
in the meaning of S. 3. Clause 8 of the Oudh Rent 
Act. 24 Cal. 834 ; 30 All. 84 ; 25 C.W.M. 611 ; 17 
Cal. 8^6 ; 43 All. 291 Ref. (Dalai and Wazir 
Hasan, A. J. Cs.) Karim Dad Khan v. Mt. Bibi 
Ghafuran. 9 0. L. J. 104 : 1923 Oudh 42. 

' ' S. 3 (8)— *For which he is liable to hay 
rent'—Meaning of. 

The expression ** for which he is liable to pay 
rent in S. 3 (8j of the Act constitutes the distinc¬ 
tion between an under-proprietary and a proprie¬ 
tary right and refers to a potential and not 
necessarily a present liability. (Daniels, A. J. C.) 
Bikaroo V. Anant Bahadur. 

63 I. C. 651 : 8 0. t. J. 311. 

-S. 3 (8)— If exhaustive—Rights of under¬ 
proprietor. 

S. 3 18) of the Act is not exhaustive of the rights 
of an under proprietor. (Stuart and Kanhaiya 
Lal, A. J. Cs ) Rameshar Baksh Singh v. san- 
kata Baksh Singh. 25 l.C. 675 : 

1 0. L, j. 389! 

-Ss. 3 (10), 48— //efr — Meaning of. 

The expression ** heir of a tenant ” includes the 
heir of a tenant. The word “ heir ” is used to 
denote the sense of representation of the first 
tenant through his successors in inheritance for 
the whole term of the tenancy. (Wazir Hasan, 

A. J.C ) Ham Naresh Singh v. Dalpat Singh. 

10 0. L. J. 357 : 9 0. & A L. R. 614 ; 

5 L. R. Oudh 15: 1924 Oudh 142. 

— Ss. 3 and ^0—Tenant—Person holding 
land for specific purpose. 

A person, holding a land for a specific purpose 
without a contract to pay any rent, is not a tenant 
and cannot be ejected by a notice simply on the 
ground that the land is liable to resumption or 
assessment If brought under cultivation. (Kan¬ 
haiya Lal, A. 7, C.) Durga Prasad v. Ram 
ChaRAN. 48 I. C. 417 : 6 0 L. J. 639. 

--S. 5— Intention of. 

S. 5 of the Oudh Rent Act does not intend to 
limit occupancy rights to persons who had lost 
proprietorship before the annexation. {Ferard, 

S. M and Hopkins, J.M.) Lal Bahadur Singh v. 
Tribhavan Bahadur Singh, 

61 I. C. 158 : 8 0. L. 3. (B. E) 64. 
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S. 6 —Occupancy and under-proprietary 
righ's ^Both not to be cteorced. 

Occupancy rights cannot be decreed under S. 5 
of the Act in favour of persons in whose iavrur is 
also decreed a prima facie claim to un<ler-pro- 
prict try rights. S M. and Cafnj'hell, J 

M,) Ram Dial v. Bishnath Singh. 29 I. C. 653. 

-S. 5 —Occupancy tenant — Right to plant 

trees without permission. 

An occupancy tenant in Oudh can plant trees 
withoui the landl )rd’s permission, tor, he does 
not derive his right to tenancy out of any con¬ 
tract wi'h ihe owner, and hence be cannot be 
ordered to remove the trees. {Stuart and Ran- 
haiya Lai, A J. Cs.) Muhammad Ali Khan v. 
Lalta Singh. 16 0. C. 341 : 21 I U: 744 : 

1 0. L. J. 33. 

-—S. 7— Pre-emption — Custom —Wajib^ul- 

arz. 

An entry in wajib-ul-atz against a custom of a 
pre empticn may serve as an evidence of a 
contiact between the then co-sharers of the 
village capable of eniorcement against their 
successors in inierest. Such a con’ract renders, 

S. 7 inapplicable 37 A. 12 J (F. C.; Ret. An entry 
in a wajib ul-arz showing that the co-sharers of 
the village had staled that they had a right to 
transfer their shares as they pleased, negatives a 
custom of pre-emption. 17 O. C. 1U5. Kel. 
{Kanhaiya Lai, A, J. Cl Hiua Lal v. GaNEsH 
Prasad. 36 I. C, 668 i 3 0. L. J. 415. 

—-S. 7-A— Ex-proprietary right Relin¬ 

quishment of. 

The prohibition under S. 7-A of the Oudh Bent 
Act applies Only to the sale oi ex-piopnetary 
rights or the rclmquishiiienl thereof for cunsideia- 
tion. Where a person sells vvhai he d^cs not 
own and agrees not to claim cx-p.oprielary rights 
therein, the vendee can claim couipensatioD tor 
the vendor's failure to make good his p^^- prietary 
title. {Kanhatya Lal and Uuntel, A. J. Cs.) 
Aditya Phasau V. Muhammad mubakak Ali 
Shah. 48 1. C. 257 : 2l 0. C. 234. 

-8. 7-A, Cl, (4) —Occupancy rtght—Rchn 

quishment — Ex^prop} letor^Holding rent-free for 
life, 

A voluntary agreement by an ex-proprietor 
before ihe ei actmenl of S. 7-A of the Oudh Rent 
Act, to reliquisii his occupancy rights in Sir land 
in coDsideraiion of his holding that land rent-free 
for his iile-iime, cannot be regarded as invalid or 
forbidden by law. The succcssurs-in interest of 
the ex-propricior alter his death are liable to 
ejectment as trespassers- [kanhaiya Lal, A* J. 

C.) VlSHUNATH KUaR V. GAURI SHaNKAK. 

27 1. C. 376 (2) : 1 0. L. J. 719. 

-Ss 22 to 28— 7 >aM 5 /«r of Property Act 

{IV of 1882), S. Iu8— Applicability. 

Wuen it IS doubtful triat the Oudh Rent Act 
completely covers a case, the provisions of S 1U8 
of ttie Transfer of Property Act may be applied. 
{Evans, J, C. and Piggotl, A, J. C) Ragunandan 
Singh v. Jarao. 181 C. 564; 15 0. u. 170. 

-8. 23— Improvements — Compensation. 

S. 23 ot Ihe Act contemplates the possibility of 
(coant’s making impioveineot without the laod- 


OTJDH BENT ACT (XXII OF 1886), 8. 48. 

lord's consent but the tenant will not be entitled 
to compensation unless there is a written consent 
of the landlord for making improvements. (Evans, 

J. C. and Piggott, A. J.C) Ragunandan Singh 
V, Jarao. 13 I C. 664 : 16 0. C. 170. 

-^8.36 —Leaseby mortgagee in possession 

— Redemption-Right of tenant to possession of 
holding. 

Every tenant, not being a tenant with occu¬ 
pancy T’ghls, or a sub-tenant, has, on redemption,^ 
a right to retain possc’-sioo for a period of «even 
years from the date on which he was admitted to 
possession. {Evens, J, C. and Lindsay, A. J» C.) 
Gobre Singh v. Jwala Prasad. 

11 0. C. 924 : 14 O.C. 204. 

-S. 38 12) —Levy of Nazrana — Co-sharer — 

Liability tor profit to other co-sharers. 

The levy of nazrana's not illegal if the sum so 
levied and the enhancement taken together do 
not offend the provision of S. 37, Cl (2) of the Act. 

A CO sharer is liable to account for whatever 
profits he receives on account of the joint land to 
his co-sharers, whether he receives it in the shape 
of nazarana or in the shape of rent. {Kanhaiya 
Lal, J. C.) Narotam Das v. Narain Das. 

64 I. C. 232 : 22 0. C. 264. 

-8. 47 —Compromise enhancing rent — 

Swfr for ren*. 

A suit to contest a notice of ejectment was 
settled by a compromi«e under which tbe existing 
rent was enlianced by nearly hall as much and 
one of the rela ions of the tenant was admitted as 
a co-teoant. The landlord subsequently sued the 
tenants for rent. The landlord can only get the 
enhanced rate allowed by S. 47. yLindsay^ J. 
C) Muhammad Abdul Hassan v, Parkashi. 

41 I, C. 407: 4 0. 1. J. 107 

-‘8. Illegal enhancement of rent — 

Tenant re-admited after ejectment to a portion of. 

Where a tenant alter ejectment was subsequent¬ 
ly given a lease lor a poition of the said area on 
an enhanced rent, held, toat S. 47 (Ij of the Act 
applied to the case and the enhancement was 
illegal. {Stuart and Kanhaiya Lal, A. J, Cs ) 
Fatbh Bahadur Khan v, Jagkaj KUNwar 

40 I. C. ISO: 20 0. C, 190. 

-8. 47 —Enhanced rent—Contract for. 

A tenant re-admitted after ejectm*^nt to a 
greater aiea could not challenge a contract for 
increased rent as being against the provisions 
ol S. 47. {Landsay, J. C.) Latchman Sinoh v. 

Sarafaraz Kunwar. 

18 O. C 361 : S3 I. C. 660 : 3 0. L. 1. 186. 

---S. 47—WeartSMg ofUenanV. 

In the section 'tenant’ means an unprivileged 
tenant and the section is meant to protect him 
and not tbe landl >rd. and Kanhaiya LnL 

A. J. Cs.) Mahadeo V, Jagannath. 

8 0. L. J. 879: 30 1. C. 861: 18 0. C. 134. 

-8. Right based on inheritance-^ 

Right not proved—Dismissal of suit. 

Where the plff. in a suit tor p« ssession of a 
cullivatory holding alleges title based on inheri¬ 
tance and his right by inheritance is not proved 
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the suit will be dismissed though the deft, be in 
possession without any light at all. {Lindsay^ 
J, C.) Kali Din v. Sheo Saran. 

60 I. C. 711: 7 0. L. J 690. 

--Ss. 49 and 50—‘Graf« rent'—Limit of. 

Grain rent, payable by a tenant, who'-e tenancy 
has been determined under the Act, cannot 
exceed by more than an anna in a rupee, the 
cash rent payable by tenant immediately preced¬ 
ing him. except as under Ss. 49 and 50. \stuart 
and Kanhaiya Lai, A. /. Cs.) Mahadeo v. 
JaGANNath. 2 0. L. j. 279 : 30 I C 261: 

18 0. C. 1 34 

-Sa. 52 and 141— Maintenance grant — 

Tenant — Arrears of rent. 

The defendant a junior member of the family 
held a village for his maintenance under a gr^iu 
from the Talu'tdar subject to the payment of the 
revenue assessed on the same and 15 per cent 
mal kana and 7 per cent sawai to the talukdar. 
The grant was to be resutriible, if the grantee 
failed to maintain the members of his tamily a d 
while the grant was hereditary the grantee had 
no power to sell or mortgage the villages. 
Held, that the grantee was a tenant holding 
under special agreement within S. 52 of the 
Oudh Rent Act and was, therefore, liable to pay 
interes’ on the arrears of rent due Irom him 
under S. t4l of the Act. (Kanhaiya Lai, A.J,C.) 
Sheoraj Singh Sriprakash Singh. 

45 I. G. 855 : 6 0. I. J. 141. 

Ss 62 and 108 (4)— Perpetual hereditary 1 
farming lease, holder of — Ejectment, 

A person not holding ueder proprietary rights 
but a decree for perpetual hereditary farming 
lea^e is a tenant under S. 52 and cannot be 
ejected bv a Civil Court. 6 O C. 94, Ref. 
No suit for possession or damages against 
persons holding lind under a decree of a settle¬ 
ment Court or under lease from the superior 
proprietor can be maintained in a Civil Couit. 

1 O. L. J. 344 : 1 O. L J. 512, Rel.) Kanhaiya 
Lai and Kendall, A. J. Cs,\ Sheo Nath 
Muhammad Abul Hassan Khan. 19 0. C. 339 : 

36 I. C. 664 : 3 0. I. J. 408 

- 3 . b 2 '-Retinquishment of tenancy heldl 

under the decree of Court after mortgage— 
Receipt of rent from mortgagee—Effect—Estop¬ 
pel. 

Where a tenant holding under the decree of 
a Settlement Court mortgaged it and thereafter 
relinqui hed the holding t > the landlord and the 
latter had accepted rent from the mortgagee, 1 
Held, that the Undlord was estopped from setting 
up the invalidity of the mortgage. (Kanhaiya 
Lai, A, J. C.) Jagraj Ganga Din. 

18 I. C. 383. 

-S. 63—Owdft Rent Ao t (1^8Q)~ Amend-\ 

ment A^t (No. 3 of 19 W— Jurisdiction ■ Revenue 
Court— Civil Court- Efeciment—Proprietary and 

under-proprietary rights—Declaration. 

In cases to wh'Ch the Oudh Rent Act (1886), 
Amendment Act. 1901 (Act 3 of l90ii applies the 
Court of Revenue has the exclusive jurisdiction 
to determine what is the status of a tenant of I 


lands, and what are the special or other terms on 
which such tenant holds, and the Civil Couit has 
the exclusive jurisdiction to decide whether or 
not a person in possession ot lands holds a pro¬ 
prietary or an undei-proprietary light in 
the lands. The Revenue Court decided that 
the holders of a village were in 1852 owners 
of 2ainindaTi rights in the village, that they 
had not lost ihose rights, that it must be pre¬ 
sumed that they were not ordinary tenants, and 
that the proprietor of the village should establish 
in the Civil Coui t that they were ordinary lessees. 
The proprietor then brought a suit in the Civil 
Court for a declaration that they had no rropiie- 
tary rights of the nature of zamindari superior 
or inferior, iu the village, and also for a declara¬ 
tion that the decision of the Revenue Court did 
not affect his rights. 

Held, that the decision of the Revenue Court, 
which was subsequently acted upon in the pre¬ 
paration of the Khewat of the village, made it 
necessary for the proprietor to bring the suit. The 
fact that (be holders ol the village did not in 
their written statement in the suit stt up that 
they had any proprietary or under proprietary 
right, did not disentitle the proprietor to the de* 
claiations which he claimed, (bir John Edge.) 
Mohammad Abul Husan Khan v. Prag. 

15 A. L. J. 113 : 21 M L. T. 102 : 

SO 0. C. 8 : 19 Bom. L. R. 202 ' 
21 C. W. N. 582 : 26 C. L. J. 165 : 

5 0. I. J. 34 : 38 I. C. 814 : 
(1917) M. W. N 932 and 456 i 
82 M. L. J. 388 (F. C.). 

8. 55— Suit to eject a tenant — Jurisdic¬ 
tion. 

A Civil Court has no jurisdiction to try a suit 
by a Zemindar to eject a person bolding under a 
Thekadar after the expiry of the theka. (Stuart, 
A.J.C.) Gopalv. Jhau Lal. 22 0. C. 62 : 

51 I. C. 402; 6 0. L. J. 176. 

-Ss. 55 and 127— Trespasser — Ejectment 

of. 

A trespasser under S. 127 can be ejected by a 
Revenue Court by a not'ce issued under S 55 
(Tweedy, J, M.) Hem^ath v. Bal Deo Singh. 

30 1. C. 257 ;2 0. L. J. 275. 

Ss. 61 and 145— Application under S, 61 
cannot extend limitation under S. 145. 

An appHcati-m under S. 61 of the Oudh Rent 
Act cannot extend the period of limitation pro¬ 
vided for execution of a decree by S. 145 ot the 
Act. (Kanhaiya Lal, J. C ) Khushal Singh v 
Thakur Chandra Pal Singh. 25 0 c. 236 : 

1923 Oudh 42 (1). 

-—8. 61— Adverse possession — How t(y 

determine. 

Id considering the question of adverse posses¬ 
sion. the nature of the possession set up is to be 
seen, and to be determined by the acts cf person 
in possession. 

A tenant B was served with a notice of eject¬ 
ment, which he contested on the ground that he 
was an under-proprietor and hence not liable to 
ejectment by notice. The Talukdar then brought 
suit against B in Revenue Court which found 
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that his status was superior to that of an ordinary 
tenant. He again brought another suit against 
6 for proprietary possession but it was disn[)issed. 
Five years after he sued B for arrears of rent 
and took steps for ejectment under S. 61 and 
obtained an ex-parle decree. B died and his 
son brought a suit in the Rent Court under 
S. 108 to contest ihe ejectment but it was dis¬ 
missed. He afterwards brought a suit of restora¬ 
tion of possession. the order of Revenue 

Court adverse to Talukdar and tenant's posses¬ 
sion was undisturbed for more than 18 years since 
Talukdar's knowledge of hostile title; conse¬ 
quently his dispossession was illegal and he had 
acquired status of under proprietor by adverse 
possession at the time of ejectment. [Lindsay^ 
J. C ) Muhammad Mumtaz Ali Khan t>. Ugaraj 
Singh. 58 I. C. 658 : 1 U. P. L. E. (J, C.l 6 

-Sb. 61 and 108 (10)— Ejectment^ illegal. 

Where the arrears of rent decreed by the 
Lower Court are reduced by the Appellate Court 
the ejectment of the tenant, under S. 61 of the 
Act is illegal and the tenant, if so ejected can 
recover possession under S. 108 (10). [Baillie, 
S.M. and Tweedy, J. M.) Ram Lotan v. Court 
OF Wards, Ajodhya Estate. 25 I. C. 663 *. 

1 0. I. J. 386. 

-8. QX—Ejectment — Execution. 

An application under S 61 of the Act made 
by a landlord holding an unsatisfied decree for 
arrears of rent is an application for execution 
of his decree. {Lindsay^ J. C and Rafique, A. 
J. C.) Deputy Commissiomer. Fyzabad v. 
VoDiT Singh. 19 I. C. 38 : 15 O- C. 881. 

--8. 102 —Classificalion of tenants~~Ex‘ 

haustive — Under-proprietor — Transfer—Right 
of. 

The Act, recognises only three classes of 
persons, as having an interest in and entitled to 
hold land in the province of Oudh, vin., pro¬ 
prietor, under proprietor and tenant. The law 
attaches to the status of under-proprietor certain 
rights, among them the right to transfer and 
while he retains that status cannot be divested 
of any of those rights. Where, therefore, at the 
time of a settlement a land owner applied to be 
recorded as an under-proprietor, and under 
pressure from the Settlement Officer consented 
to be recorded, as an under-proprietor without 
right of transfer. Held, that he was creating a 
tenure unknown to the law and that no e^ect 
could be given to the words 'without right of 
transfer' in the Settlement Officer’s decree. (Afr. 
Ameer Ali.) Lal Sripat Singh v. Lal Basant 
Singh. 22 C. W. N. 686 : 8 L W. 328 : 

21 0. C. 180 : 5 0. L. J.497 : 

24 M. L. T. 434 : 20 Bom- L. B 1101 : 

16 A. L. J. 817 : 5 Pat. L. W. 266 : 

28 C. L. J. 468 ; 47 I. C. 424 : 

(1918) M. W. N. 638 ; 85 M, L. J. 696 (P. C.) 

-8 107-B (b)— Judicial decision — SettlC’ 

ment Court decision, 

A Settlement Court decision bolding a person 
to be a * Sirdar hukmi bila lagan' is a judicial 
decision under thesectiin Campbell,!. M.) 
Udit Narain SiNOH V, Indra Kuar. 

33 I. C. 145 : 2 0. L. J. 728 


OTTDa BENT [ACT (XXII OF 1886), 8. 107-H. 

--8. 107-B—" Judicial decision'^' Interpre- 

tation of—Settlement Court decree* 

When a person is entitled to remain in rent- 
free possession so long as there is a succession 
by legal heirs under a settlement Court decree it 
is a Judicial decree within the meaning of 
Sec. 107-B. {Batllie, S. A/.) Shaibunnissa v. 
Karamat ALI. 26 I. C. 722 : 1 0. 1. J. 692. 

-—S. 107-G—Snif for declaration that the 

plaintiff is entitled as under-proPrietor and no 
as tenant—Jurisdictio n of Civil Court, 

Civil Court has jurisdiction to try a suit filed by 
a person who has been held by the Revenue 
Court to be a tenant under S. 107-G of the Act, 
for the purpose of obtaining a declaration ibat he 
is an under proprietor and not a tenant {Lindsay, 

J. C.) Nadir Singh v Indrasen Singh. 

47 I. C. 652 : 5 0. L. J. 426. 

-S. 107-Q and H — Rent-free grant — Pur¬ 
chaser of—Position of. 

The purchaser of a rent-free grant cannot 
acquire a title superior to that of his vendor. 25 
1. C. 594 Dist. {Holms, S. M. and Campbell, J. Af.) 
Lihazunnissa Khanam V. Dadhich Singh. 

40 I. C. 60 : 4 0. L. J. 162. 

-S. 107-G— Assessment of rent — Date 

from which it takes effect. 

Where in a suit fi r resumption under Ch. VII 
of the Act, it was held by the Dy. Commissioner 
that the case was covered by S, 107 G and the 
rent was fixed by bim at Rs. 580 per annum and it 
was confirmed bv the Commissioner but on appeal 
to tbe Board of Revenue the parties agreed that 
the rent should be Rs. 460 per annum and the 
Board passed a decree in those terms held that the 
defendant became a tenant of the land without 
a right of occupaocy immediately upon tbepasslng 
of ttie Deputy Commissioner’s order and the rent 
ultimately fixed by the Board was payable from 
the date of the oider of the Deputy Commissioner, 
{Chamitt, J. C.) Gajraj Singh v. Bhagwan 
Din. 9 I. C. 750 : 14 0. C. 68. 

--—-8. 107*H—‘'Successors,’’I ncludes trans- 

ftree. 

The word “ successors” in the section includes 
a heir as well as a transferee, and the Court can¬ 
not limit the meaning of the wo’d to the former 

only. [Lovett, S.M.. and Ferard, J Af.) Deputy 
Commissioner, Hardoi v, Purai. 

60 I. C. 641: 7 0. L. J. (B. B.) 661. 

-S. l 07 H.—Muafi — Transferability~Un- 

der-proprietary rights — T* P. Act, S. 6. 

A maufidar holding a rent-free tenure liable to 
resumption has no higher position than that of a 
tenant eniilled to hold the land rent-free unless 
he is a grantee under other conditions. S. 6 of the 
T. P. Act does not apply to such a holding because 
tenants having an untransferable right of occu¬ 
pancy have been expressly excluded from the 
operation thereof. The possibility of a declara¬ 
tion of under-proprieUry rights under S. 107-H 
of the Act being made iu a future suit cannot be 
taken into account for determining whether the 
muafidar has at present a saleable intetest or not 
Kanhaiya Lal, J. C.) SURAJ BaKSH Singh v, 
Baldbo Bihari. 22 0. G. 186: 6 0. L. J. 490 : 

68 I. C. 469 : 1 G. P. L. B. (I 0.) 88. 
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-S. 107-H— Under'proprietor — When can 

become muafidar, 

A Muafidar cannot acquire the status of an 
under proprietor except under a declaration of the 
Revenue Court under S 107 H of the Oudh 
Rent Act. (Kanhaiya Lai and Daniels, A. J. Cs.) 
Murli V. Gajraj Singh. 21 0. C. 124 : 

46 I. C. 443 : 5 0. L. J. 241. 

-S. 107-H— Order under — Civil suit. 

The propriety of an order under S. 107-H 
cannot be challenged in Civil Court, though a 
declaratory suit on the basis of a pre-existing 
under-proprietary right does lie. {Stuart and 
Kanhaiya Lai, A. /. Cs.) Shankar Sahai 
V. Gajadhar Prasad. 20 C. C. 17i : 

40 I. C. 200 ; 4 0. L. J. 409. 

-S. 107-H— No vested right — Section does 

not apply — Gove*^nment Revenue—Reserved to 
grantor—No gift of full proprietary rights. 

When the payment of Government Revenue 
is specially reserved to the grantor there is no 
gift of full proprietary right. When there is no 
evidence of any ‘vested right nor there is any 
proof that the grant was given in consideration 
of the loss or surrender of a right of any kind the 
case does not come under the second paragraph 
of section 107 H. (Tweedy, J.M.) Narpat Singh 
V. GUR Bakhsh Singh. 

26 I. C. 686 (1) ; 1 0. L. J. 589. 

-S. 107-H — Rent free holding. 

A transfer of a rent free holding by a sale- 
deed is within S. 107 H of the Act. (Baillie, S M. 
and Tweedy, J.M,) Ghulam Sarvar v. Muhammad 
Amber Ali Kahn. 25. I. C. 594 ; 0.1. J. 325. 

—-S. 108— Dispute as to the nature of the 

tenancy—Power of Court. 

Where the tenancy set up by the defendant is 
totally denied by the plaintiff, and there is no 
dispute as regards the nature of the tenancy, it 
is quite competent to the Civil Couit to determine i 
the genuineness or otherwise of the contract of 
lease set up in defence. 21 O. C. 210 dist. (Kan- 
hatya Lai, /• C ) Sheo Ratan v. Ram Narain : 
Pande. 9 0. X. J. 98 : 

66 I. C. 119 : (1922) Oudh 38. 

-Ss. 108 and 127— Tenant holding against 

will of landlord is liable for ren t. 

A tenant, holding a land against the will of the 
1 andlord, cannot claim a right to hold it without 
paying rent. (Lindsay, J> C.) Lalji v. Tella 
Singh. 61 I. C. 978 : 8 0, L. J. 144. 

-S. 10%^Exclusive ur sdicUon •— Rent 

Court. 

Under S 108, a Rent Court has exclusive 
jurisdiction to decide suit for resumption of land 
granted for the purpose of planting and main 
taining groves which subsequently lose that 
character. (Lindsay, J. C.) Bhagwan Din v, 

JAGMOHAN Singh. 

3* 71T* 

_Ss. 108 and 121 —Tenant—Ejectment by 

trespasser ^Tenant's rights. 

A tenant who has been ejected by a trespasser 
can treat such trespasser as his sub-tenant and 
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sue him for assessment and recovery of rent under 
S. 127 read with S. 108 of the Act. 4 O.C. 24 Diss. 
(Stuart and Kanhaiya Lai, A.J. C’s.) Shiodatt 
Singh v. Kali. 

3 0. L. J. 630 : 37 I. C- 462 : 19 0. C. 370. 
- - S. 108— Tenant's suit for possession. 

A suit against the landlord for recovery of 
possession of the land from which he has unlaw- 
lully dispossessed the tenant is barred by S. 108* 
(Chamier,J. C. and Evans, A.J.C.) Fateh 
Muhammad v. Shawani Bhikh. 

9 1, C. 761 : 14 0. C. 60. 

-S. 108 (21— Suit for rent — Arrears Qf 

paramsana— Forum. 

A suit for arrears of paramsana rent will lie in 
a Revenue Court under S. 108 (2). Oudh Rent Act, 
in the same way as arrears of rent of any other 
kind. (Kanhaiya Lai, J. C.) Sat Deo v. Jai 
Nath. 9 0 I. J. 141 : 4 U. P. L. B. (0. C.) 43 : 

1922 Oudh 75. 

-S. 108. (2) and (4).— Suit for arrears in 

ejectment — Jurisdiction—Civil Court. 

A landlord cannot bring a suit for ejectment in 
a Civil Court under the Act. The relation of land¬ 
lord and tenant was created in this case by a 
compromise between the mortgagee and the 
I mortgagor, the laiter agreeing to pay rent and be 
liable for ejectment for default. (Kanhaiya Lai, 
A. J.C,) Raunaq Ali v, Gul Muhammad 

48 I. C. 477- 

-S. 108, (2)— Suit for rent—Claims in 

respect of several holdings—Joinder of. 

A single suit by a landlord for arrears of rent 
in respect of several holdings is maintainable, but 
the judgment must specity the arrears due irom 
each bolding. 29 A. 18. Dist. (Evans, J. C. and 
Lindsay, A.J. C.) Rudra Pratab Sahi v. 
Gajadhar Singh. 13 I. c. 462 : 14 0. C. 287. 

-S. 108 (^)~Jurisdiction - Civil Court. 

When the detendant is a tenant entitled to hold 
on till he was ejected in the manner laid down 
in S. 108 (4i of the Act, the Civil t^ourt could 
not give a decree for possession. (Kanhaiya Lai. 
A. J. C.) Chauhan V. Ramsarup. 

20 0. V. 232 : 42 I. C. 27 : 4 0. L. J, 635. 

---8,108(4)— Suit by lambardar for pos¬ 
session—Civil Court. 

A suit by the lambardar to recover possession 
of the land transferred by the tenant against the 
decree of a Settlement Court is maintainable 
under S 108 (4) and is not cognizable by the 
Civil Court (Chamier,J.C.and Piggott, A.J. 
C.) Bilasav. DashanSing. 

12 1. C. 764 :14 0. C. 225. 

-S. 108 (5) — Suit by landlord against 

Agent. 

S. 108 (5) of the Act is not applicable to the 
case of a suit by the landlord against his 
Mukhtar or ageot for recovering mon*ry collected 
as rent of shops and the price of grain as the 
bazaar dues and the suit therefore can bo brought 
only in a Civil Court, and is not governed by the 
period of limitation under the Act. 6 O. C. 104, 
Dist. (Lindsay, J. C.) Peary v. Jagannath 
KUAR, 3 0. L. J. 638 : 37 I. C. 84 : 19 0. C. 314* 
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-S. 108 (6) (A) —Transfer of muafi—Sm/ 

for possession—Jurisdiction of Civil and Revenue 
Court. 

A suit for resumption of a uiuafi khairati after 
its transfer is triable solely by the Revenue Courts 
under the provisions of S. 108 |5), (a) of the Oudh 
Rent Act. It d es not make any d ffereoce that 
the suit is framed as one for declafAiion of the 
invalidity of the transfer. 6 O. C. 110 ; 22 O. C. 
186 Dist. [Lyle, A. J. C.) GoPi Charan v. Durga 
PRASAD. 65 I. C. 702 ; 8 0. L. J. 472. 

■ S. 108 (5) (A) -Favourable rent-Etihanoe- 

meni of~V. P. Laud Revenue Act, S. 79 — Board's 
Circulars, 2-1. R, 2 foot note. 

The favourable, rent due under a heritable but 
noD-lransierablc lease can be enhanced under 
S. 108 (5) (A) of the Rant Act, if the teoant is not 
holaiiij* Under a judicial decisino, S 79 of the 
Revenue Act does not apply to such cases and the 
fo'^t-note to the Board’s Circular 2 I. R. 2 is 
wrong and misleading in so far as it has no force 
under the present altered law. (Bailliei S. 
and Tweedy, J, M.) BegamUNNJSA v. Habib 
Ullahkhan. 25 I. C. 644 : I 0. L. J. 357. 

-8. 108 (5) \A)^Transferee of non transfer‘ 

able holding — Ejectment- 

Suit for possession of the land against the 
transferee of a non-transferable grant after the 
death of the grantee is not a suit for resumption, 
but one in ejectment and can be brought in the 
Civil Court. A Talukdar can sue the transferee 
al.mc of a noii-transferable grant without suing 
the gramce for resumption of the rent free grant 
previously or at the same time. iEvans,J C. and 

Piggoli, A. /. C.) Shambhu Nath v. Kudra. 

12 I C. 324. 

-S. 108, Clfl. (8) and {\0)—Suit to contest— 

Notioc of ejectment—Suit for declaration of status 
ffS under-ptoptie'or before actual ejectment. 

A suit 10 contest notice of ejectm'*nt was dis* 
noissed by the Revenue Court, but the plaintiff 
before he was actually ejected from (he land sued 
in Civil Court lor a declaration of his status as an 
onder-proprietor. Held, that though he was in 
possession of the land at the date oi suit his case 
falls under the general rule and the suit cannot 
be eotertained uinil he had exhausted his remedy 
in the Revenue Court und»*r S. 108 (10). (Lindsay, 
J. C.) Ram PiAkE V. Rameshwar. 

36 I. G 623 1 19 0. C. 67. 

-S. 108 (101—.Swff in ejectment^Posses- 

sion not with plaintiff—Civil Court is the forum. 

A suit by a landlord noi in possession of lands 
to eject a person who forcibly got ioto possessioo 
under an alleged sale deed is cognizable by a 
Civil Court and not by a Revenue Court under 
S. IU8 (10>, O »dh Rent Act. {Dalai, A.J.C.) Ashiq 
Ali V. Ghula.m Sarwar. 9 0. a a. L. B 521 : 

1924 Oudh 176. 

-—8s. 108 (10 )—Illegal eiectmenl — Mean¬ 
ing of~-Landlord and tenant—Disputes between 
— Forum. 

A dispute between two parties both claiming to 
be tenants of the same land under the same 
Zamindar, where the claimant has never held 
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possession of the land, is within the jurisdiction 
of the Civil or of the Revenue Court. The words 
“ illegally ejected ’’ imply that the plaintiff must 
have been in possession and are not applicable to 
a case in which he had never been in possession. 
{Daniels, A, J. C.) Gaya Din Singh v. Chauha- 
RJA Pande. 10 0. L. J. 178 : 

9 0. & A. L. B. 87 : 1924 Oudh 14. 

-8. 108 (10)— Suit for declaration of title 

—Possession with plaintiff. 

A person who is in possession is not bound to 
sue for a declaration of h's title. A suit by such 
a person cannot be barred by limitation or by 
S. 108 ilO) of Ibe Ac*. [Kanhaiya Lai, A. J. C.) 
Kampta Siroman Prasad Singh v. Naupat Gir 
Gossain. 23 0. C. 25 • 7 0. I. J. 70: 

55 I. C. 634 : 2 U. P. L. B. IJ. C.j 41. 

-8. 108 (10)— Civil and Revenue Courts — 

Claim of under-proprietary tight. 

The plaintiff's under*proprietary title was on 
the evidence held to be satis>actorily established 
and ihe present suit in the Civil Court for pos¬ 
session and damages was not barred by reason of 
(he fact that the plaintiff's remedy under S. 108 
tlO) of the Act had been found by the Revenoe 
Court to be barred by time {Kanhaiya Lai, 
A, J. C.) Khadim Hussain v Jamil Bibi. 

44 I. C. 357 : 4 0. L. J. 577. 

---S. 106 (lOi —Contest between rival ten¬ 
ants. 

The section does not apply where the contest 
is between rival tenants claiming to cultivate the 
same land. [Kanhaiya Lai, A. J. C.) Kalap 
Nath v. Mata Din. 26 I. C. 859 : 18 0. C. 48. 

--S. 108 (10)— Declaration that plaintiff 

is not a tenant but ptoprieior—Jurisdiction of 
Civil or Revenue Court. 

The section is not confined only to undcr-pro- 
prietors whose rights as such have been declared 
by a competent Court or a person whose under- 
proprietary rights are adm tied by the superior 
proprietor but also to persons who claim to be 
under-proprietors but are asserted by the superior 
proprietor to be tenants. It is not open to such 
persons to assert their title to uoder-propiietary 
rights in a Civil Court until they have instituted 
a suit under the section. [Stuart, A, J, C.) Lalta 
Singh v. Humayun Quadar. 

28 I. C. 303 : 2 0. L. J. 145. 

-S. 108 {10)—Plot-proprietor — Suit by, for 

recovery of oc'‘upancy of land does not lie. 

A person recorded as a plot-propiietor, i.r., a 
holder of what is generally known as a "haquiyai 
mutafarri<ia " or miscellaneous aiea and paying 
revenue to the lambardar, has a right to engage 
for Government Revenue although for conveni¬ 
ence sake, the engagement is generally made 

though tbe/ambarrfdf. A plot-proprietor stands 

in this respect on the same footing as a co- 
shaier for his name is in the khewat, and he is 
not an under-proprietor. He cannot sue for 
recovering occupancy of the land under S 108 of 
the Act. {Bailiie, S. M. and Tweedy, J. Jtf.) Baiju 
Singh v. Narain Din. 

26 1. G. 646 : 1 0, L. J. 364. 
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8. 108 ( 10 ) — Under-proprietary righU 

—Occupa ncy — Posses sio n. 

The application of S. 108, cl. (10) of the Act is 
limited to cases where the previous physical occu¬ 
pancy of the under proprietor was otoer alleged 
or acknowledged. ‘ Occupancy ’ in S. 108 implies 
physical retention as distinguished from the word 
‘ possession ’ which includes actual as well as 
constructive possession. {Kanhatya Lai, A J.C) 
Chandrika Baksh Singh v. Raghunath Ku^ 
''"AR. 1$ I. c. 284 : 16 0. C. 105. 


S, 108 (13)— Suit foy declaration and 
da mages, 

A Sale-deed provided that the lands should 
remain in toe proprietary possession of the ven¬ 
dor free from liability for the payment of rent 
(Bila lagani). The vendee obtained, however, 
from Revenue Courts decrees against the vendor 
for arrears of revenue. Subsequently the vendor 
sued in the Civil Court for a declaraiion that the 
land was not liable to pay the revenue or any 
other demand, and for damages, as the words 
Bila lagani ’ implied ih it the vendee was to be 
liabli to pay the revenue, if any, that might be 
assessed on the land. Held, that the declaration 
could not be granted as it would trench on the 
jurisdiction of tlie Revenue Court; 12 O. C. 164. 
Oist., and that d.-images could not be granted as 
it practically meant a refund of the amounts 
decreed bv the Revenue Court. 7 A. L J. 1064. 
Ref. {Kanhaiya Lal^ A. J. C.) Raghumathji 
Ram Ratan. 39 1. C. 133 : 4 0. L. J. $ 8 . 

-S. 108 (15) —Suit for profits—Members 

af joint Hindu family. 

A suit for pronts by a recorded co-sharer of a 
specihe share is maintainable even against 
another member of a joint Hindu family. {Ontiiels, 
A.J. C.) Mt. Sohb\t Koar v, Mt Raj Devi. 

9 0. & A. L. B. 236: 1924 0. 118. 

-S. 108 (15) —Suit for profits — Co-sharer 

need not be full proprietor—Hindu widows 
interest—Transferee of 

A CO sharer need mt be a full proprietor to en¬ 
title him to 61e a suit against the lambardar for 
his share uf the profits. Thus a transferee of a 
widow’s life interest can sue in respect of the 
profits to which the widow would have been 
entitled had she not transferred her interest. 
(Kanhaiya Lai, J. C.) Thakur Prasad Singh v. 
Adya Pkasad Singh. 66 I. C. 2 : 24 0. C. 899. 

S. 108 (15)— 'Sharer^—Entry of name in 


Revenue papers, 

A‘sharer’ means a person entitled to a share 
in the probts of land by virtue of his interest 
therein as shown by the entry of his name in the 
revenue papers ; and therefore a lady who is re 
corded as holding some land in lieu of mainten¬ 
ance for life without power of alienation, can sue 
for profits. [Kanhaiya Lai and Daniels^ A. J. 
Cs.) BisHWA Nath Singh v. Ram Rati. 

63 I. C. 187 : 8 0. L. J. 339. 

•S. 108 (15 )—to sue—Suit on behalf 

• ■ 
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Ward but also on 
bebait of the other persons inieresled in the pro¬ 
perty he cannot plead that the Ward is not the 
sole owner of the property. {LindsayJ.C ) Hash- 
mat Ali V. Mahewa Estate. 4r i. c. 248 : 

6 0. L.'j. Si! 

- ^ Paliidar—Suit for tecovery 

! of revenue paid—Jurisdiction of Civil Cour*. 

The parties to the suit were not co-sharers. The 
defendants were described as sub-p.Uidars of 

the plaintiffs They occupied a p sition similar 
\o th^ of Subordinate proprietors. Held, that the 
Civil Cou't ought to have entenained the suits 
for recoverv of revenue paid by the pa/lidar 
^om the sub-pattidars. [Kanhaiya Lai, J C) 
Beni Madho v, Shamshad Ali. 26 0. C. 56 : 

1923 Oudh 238. 

Appeal under—Limitaiion 

expiring on a holiday. 

In a case in which the period of limitation for 
filing an appeal under S. 119-A of the Act ex- 
pires On a holiday. The aopeal is within time if 
It IS filed on the day lollowicg, [Kanhaiya Lai, 
A. J. C.) Binda Prasad v Ram Hhajan 

25 I. C. 703 : i7 0. C. 254. 


of plaintiff and others interested. 

Where the defendant in a suit knows that the 
plaintiff the manager of the Court of Wards is 


■— S. 119-B— Amendment—Decree of Dt 
Judge on appeal ^Ko Revision. 

The oower o( the court of the Judicial Com- 
mi^ioner to interfere in appeals frem the decrees 
of Keve.bue Counts is defined Ky and limited to the 
cases provid-d by section nq-B. and no power 
of revision from the appellate decrees of the dis- 

is reserved to that Cou^t. [Kanhatya 
i^ai, B. C.) Kali Bakhsh Singh v. Bhagwan 
Das. 10 0 L. J. 191 : 9 0. & A. L, B. 848 : 

1924 Oudh 16. 

*‘9-® — Appeal against Appellate 

An Appellate Order of the District Judge under 

gu//J r ao, ealabTe Z%. 

gott, J. C.) Ejaz Hussain v. Shah Zaman Mir. 

18 I- C- 97 : 16 0. C. 70. 

, ~ 120 -A— of review—If exerciftnhii^ 

by Revenue Courts in Oudh 

According t^o C. F Code, ’subordinate Revenue 

120-A of ihe Act giv.ng a general power of re¬ 
view to the Board ol Revenue does nrf debar 
them from the exercise of that power 2 O i t 
14 Ref. (Stuartand Kanhaiya Lai A J C<: ’\ 
Bhagwan Baksh Singh Sapdar’ Singh 

39 I C. 147 ; 4 0. L, J. 97 ! 

- Ss. I2()-A and 135 — Judicial Commis¬ 

sioner— Power to review decision in rent cases 

n the Judicial Commiasioner of 

Oudh has power under the C. P. Code to review 
Its own decision given in a rent appeal. ThU 

XX^rof 18«6*wh^ the provisions of Act 

XXII of 1886 which gives auihoriiy to tne Board 

of Revenue 10 review its decision. (Stuart J C.) 

Partab Bahadur Singh Badlu.^ • c j 

48 I. C. 276 1 21 0. C. 264. 

S» 124 B, 124 C, and 124 D—Fixation of 

MM Mm MM h ^ A ^ ^ 


rent Tenant at will—Fair occupation rent. 
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Where the time of oartition a khudkast land 
of one person was thrown into the mabals of an 
other person and bv the agreement, the latter was 
to have the rights of an ordinary tenant at will 
but neither its rent nor the manner ot paying it 
was fixed and a suit was brought for arrears of 
rent the plaint'ff claiming half the produce for 
the same. Held^ that the case. be»ng one of an 
ordinary tenancy at will was not provided for by 
the Oudh Rent Act and the plaintiff was entitled 
to a fair occupation rent as compensation for the 
use and occupation of the land. [Piggott^ A /. C.l 
Ram Dulare v. Haidar Alt. 10 I C. 2. 

-Ss. 124-C and Applicability of 

Ss. 124-C and 124 D of the Act applies only 
when the suit has been ii stituted in a wrong 
Court and not when it has been instituted in a 
right Court upon an unsustainable cause of 
action. {SluartA. J C.) SRI KRISHNA LaL v. 
Ghulam Subhain. 17 0. C. 55 : 

28 I. C. 460 : 1 0. L. J. 147. 

-S. 126— Lamhardats—Admission by — 

—How fur binds cO'sharers. 

Under S. 126 of the Act, a Lambardar has no 
unlimited powers to represerd his co-sharers and 
he can’t bind his co-sharers not parties to a suit 
for ejectment by admitting the existence of under- 
proprietary rights in the person to be ejected. 

( Lindsay, 7, C.) Har Prasad v. Bikramjit. 

61 I. C. 959 : 8 0 L. J. 131. 

_8. 126—/oiMf ienants-Co'Sharer, if com¬ 
petent to collect hts share—Suit by him for his 
share. 

Under S. 126 a suit by a co-sharer tor his own 
share of the rent is not maintainable unless there 
is a division ol joint lands and of tenants and a 
pavment. so long as there is no division as afore¬ 
said. to one of the co-sharers, releases the tenant 
from his liability. {Kanhaiya Lai, A. J. C.) 
Mahadei Kuar V. Sant Bhksh Singm. 

26 I. C. 237 : 1 0. L. J. 670. 

____S. 12« {\) — Lambardar—‘Powers of Sale 

of fractional share-Right of sharers—Profits col¬ 
lected by lambardar — Co-sharer's right. 

Generally speaking, the lambardar is the mana¬ 
ger of the common lands, entitled to collect rents, 
settle tenants, and eject them, enhance rents, etc. 
and do all other acts necessary to the manage¬ 
ment of the estate for the common benefit. The 
fact that the plaintifif purchases a fractional share 
in an undivided village, docs not absolve the 
lambardar of his duty to take all step;* to collect 
the rents from all persons who were liable to pay 
rents a.id in cases of failure to obtain rents, to 
take f^teps to eject the defaulters, Where there 
has been no division of lands amongst the sharer, 
every co-sharer is entitled to have his proportion¬ 
ate share of every rupee of profits collected by 
the lambardar. [Lindsay, J, C.) Bhan PartaB 
Sahi V. MaNohaR Lal. 18 0- C. 5 t 28 I. C. 236: 

2 0. 1. 7. 123. 

__8. 12 ’l^Tenant bringing grove under 

cultivation — Ejectment—'Rent-free'— What is. 

A landlord can proceed under S. 127 of the Act 
against the tenant who has brought a grove 
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under cuPivation bynotice ofejectment. The term 
‘rent-free’ implies that the land is held under an 
agreement exempting it from rent [Hopkins S.M. 
und Porter, 7. A/.) Pancham Lal v. Nihal 
Singh. 61 I. C. 192 : 8 0. L. J. 60. 

-S. 127— Trespasser — Thekadar in posses¬ 
sion after ejectment— Position of. 

A 1 hekadar who continues to be in possession 
of the land after ejectment, is a trespasser and 
S. 127 of the Actapplies to such a case. [Kanhaiya 
Lal, A, 7. C.) Diwan Singh v. Bishbshar Singh. 

421. C. 41 : 4 0. L. J. 448. 

--S. Trespasser—Eieciment. 

Under S. 1^7 a landlord can treat trespassers 
as tenants only for the purpose of paying rent 
and not ejecting through Revenue Court. \Stuart, 
7. C.) Dondoo Singh v. Sheo Narain Singh, 

36 I. C. 770 : 3 0. L. J. 445. 

-8. 127 — Sm// for arrears of tent — Allega¬ 
tion of tenancy. 

Where in a suit for arrears of rent plaintiffs 
aver that defendants have been holding as their 
tenants under an agreement to pay rent, the 
Court cannot lake ac*ion under S. 127 of the Act 
if the agreement is not oroved. [Ltndsuy, 7. C.) 
Bindeshwari V. Bisweswar. 30 I. C. 499 : 

2 0 I. J. 383. 

-8. 127— Suit against trespasser—Juris¬ 
diction of Civil and Revenue Courts. 

A person may sue the trespasser cither in 
Civil Court for possession and damages or in Re¬ 
venue Courts for a fair and equitable rent. He 
is not bound to seek the latter remedy alone. It 
is not right for a Civil Court that, while giving 
the decree for possession, it should leave the 
question of mesne profits for Revenue Courts. 
{Kanhaiya Lal, A . 7. C.) Indar Dat v. Balgo- 
ViND. 30 1. C. 364 : 2 0. L. J. 893. 

-Sa. 127 and lOB—Purchaser, if entitled 

to rent for the use and occupation of land after 
confirmation of sale 

Where a co-sharer in a village continued to 
cultivate the lands after the auction-sale of the 
said lands to tne plaintiff. Held, that the plaintiff’s 
right to claim lent for the use and occupation of 
the land came into existence for the first lime 
after the confirmation of the sale and in the 
absence of consent, plaintiff was entitled to have 
the rent under Ss. 127 and 108 in one suit 
[Kanhaiya Lal and 7. Cs-) Lala SlNGH 

V. Hazari Singh. 17 0. C. 343 : 26 1. C. 248 : 

1 0. L. J. 674. 

-8. Applicability—Holding over. 

S. 127 only applies to the case of persons 
wrongfully and unwarrantably entering upon and 
cultivating the land without the landloid’s consent 
so it does not apply to a case ot holding over after 
a lawful entry. (Sf«or/, 7. C.) Deputy Commis¬ 
sioner, Fyzabad V. Guru Dayal Singh. 

17 I. C. 464 : 16 0. C. 311. 

-S. 135—Civ/7 Procedure Code—Applica- 

bility of. 

The code applies to proceedings under the 
Act so tar as its provisions are not inconsistent 
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OTJDH EENT ACT (XXII OF 1886), S. 138. 

with those of the Act. {Lindsay and Beahman, 
JJ ) Deputy Commissioner, Fyzabad v. Udit 
Singh. 19 i. c, 38 :15 0. C. 381. 


8. 138 — Proviso—Scope of. 


The proviso to S. 138, Oadh Rent Act, is not a 
bar to the right of parties to a suit in the Revenue 
Coutt, including the intervener to agitate their 
rights in appeal. {Dalai, A. }. C.) Raja Suraj 
Baksh Singh v. Munnu Lal. 10 0. L, J. 229 ; 

9 0 & A. L. R. 577 : 1924 0. 62. 

—-S. i3g —Pent suit—Joinder of patties. 


OUDH RULES OF PRACTICE. R. 13. 

a decree by section 145. [Kinhaiya LaL J.) 
Khusal V. Thakur Chandrapal. 

25 0. C. 235 : 1923 0. 42 (1). 


When in a suit for rent the defendant pleads 
that He paid rent to a third person under com¬ 
pulsion, that third person cannot be joined as 
defendant. An intervener alone cannot appeal 
when the judgment-debtor does not. The ques¬ 
tion of title to receive rent between plaintiff and 
an intervener, can be decided only in a Civil 
Court and not in Rent Court. {Stuart, A. J. C.i 
Chandrawati Kunwar V. Bhagawant. 

35 I. C. 444 : 19 0. C. 32 

—'S. 138— Rent — Payyncnt of, to intervener 
—Good faith. 

The main question for consideration under 
S. 138 is whether the tenant paid rent for the 
period in suit to the intervener in good faith and 
whether he used to collect rent previously also. 
{Kanhaiya Lal, A. J. C.) Mahadei Kuar v. 
Sant Baksh Singh. 26 I. C. 237 : 

1 0. L, J. 670. 

■S. 140-^ rrears o rent—Suit to recover 


Ss. 152 and 154— Pre-emption—Oudh 
Laws Act, S. lO-Under^profrietary lands—Decree 
for foreclosure—Liability to pay arrears of rent. 

A, the mortgagee, obtained a decree for fore¬ 
closure of some under-p/oprietary lands without 
giving the notice under S. 10 of the Oudh Laws 
Act. Arrears of rent, outstanding at the fore¬ 
closure date were realised from A by the Taluk- 
dar. In a suit for pre-emption against A, held, 
that the pre*emptors could not avoid any statutory 
liability to which A was subject at the time of 
foreclosure and that the payments made by him 
were in the nature of salvage made to save the 
property from sale, and on that principle also the 
plaintiffs were bouad to pay tbe amount in addi- 
tion to the aniount of the foreclosure decree. 21 C 
142, Ref. {Lindsay, J. C.) Hazari Lal v. Ram 
Narain. 27 I. C. 420 : 17 0. C. 379. 


— Part-payment set off. 

In a suit for arrears of rent defendants can 
set up their claim to dahyak allowance not by 
way of set off but by way of part-payment. Any¬ 
thing agreed to be deducted out of rent would be 
a part-payment to that extent. {Lindsay, J. C- 
and Kanhaiya Lal, A J. C.) Maharaja Bhagwati 
Prasad Singh v. Ram Jiwan. 

21 I C. 201 : 17 0. C. 6. 

-S. 141— Interest on arrears of rent ft- 

served—Contract Act {IX of 1872), S. 73. 

Section 141 of tbe Oudh Rent Act does not 
exclude the liability for payment of interest on 
arrears of rent, the liability being apart from the 
act dervied from S. 73 of the Contract Act by 
reason of the lessee’s failure to pay the rent 
stipulated for in the lease. {Kanhaiya Lal, A. J. 
C.) Sheikh Kifayat Ullah v. Raja Protab 
Bahadur Singh. 211. C. 82 

-S. Pre-emption suit—Co-sharer — 

Onus of proof. . 

The onus of establishing that the plff. in a 
suit tor pre-emptioa is ^ co-sharer and entitled 
to pre-empt is on the plff. and it is not discharg¬ 
ed by the mere fact that in the revenue papers 
his name was entered as a co-shaker. {Lindsay, A. 
/. C.) Ram Pratab v. Brij Prasad. 

18 1. V Ooo 

-Sb. 145 and 61— Limitation for execu- 


S. Joint liability as to payment of 
rent — Under-proprietor's position. 

Section 154 nowhere says that the under-pro- 
prieior shall cease to be liable for the rent. 
Whether he w juld cease to be liable or not, must 
d. pend on the nature of the transfer. 9 O C. 185, 
Ref. A tenant or lessee who executes a sub-lease 
does not thereby become absolved from his lia¬ 
bility to pay the rent due from him to his land- 

n why an under pro¬ 
prietor should be in a different position. 26 I. A. 
41, Dist. [Daniels, A. J. C.) The Special Manag¬ 
er, Court of Wards, Bhogaitapur Estate v 
Gulzaki Lal. 

10 0. L. J. 45 : 9 0. & A. L. R. 121 : 

28 0. C. 381 : 1923 0. 175. 


tion—Application under S. 61 cannot extend. 

An application under section 61 cannot extend 
the period of limitation provided for execution of | 

c D—VOL. IV 34 


-S. 154 — Under-proprietor — Decree 

against, for arrears of rent—Encumbrancer-Suit 

on encumbrance. 

Noo-satisfaction by the encumbrancer of an 
under-proprietary property ot the decree for 
arrears of rent obtained by the superior proprie¬ 
tor against the under-proprietor does not 
disentitle him to bring a suit on the basis of his 
encumbrance. {Lindsay, J C.) Saifu Khan v 
Deputy Commissioner, Fyzabad. 

40 I. C. 456 : 4 0. L. J, 306. 

-S. Ibb—'Stranger"—Meaning of—Pre¬ 
emption. 

The word ‘Stranger’ in S. 155 of the Act means 
a person outside the whole village and not merely 
oxxisidoiho patti or mahal in which the land is 
situated. {Stuart, A. J, C.) Mehdihasan Khan v 
Brij Bhushan Misra. 40 I. C. 64 • 

4 0. L J. 167. 

OUDH RULES OF PRACTICE. 

-R, IZ—Extension of time —C P C 

S, 148. • • 

The extension of time for depositing the cost 
of printing IS alLnved only once ; neither the 
Registrar nor the Court can extend it further. 
S. 148, C.P.C., does not apply to-the case, {Sluarl, 

J, C. and Daniels, A. J. C.) Kubra Begam v. 
Akbar Shah. 601. C. 789 : 22 0. 0. 13. 
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OUDH SETTLEMENT. 

--— Sanad^'Successors' — Meaning—Alienees 

not included. 

The word ‘successors’ in the ordinary form of 
sanad granted to Ou^h Tal ikdars means heirs, 
i.e., ihose who succeed to the estate und^r the 
grant, but it does not include those who take the 
whole or part of it by alienation [Lord Buck 
master.) Gulam Abbas Khan v. Amutul Fatima. 

43 All. 297 : 48 I. A. 135 : 19 A L. J. 433 : 

8 0. L. J, 225 : 34 C. L. J. 113 : 

24 0. C. 118: (1921) M. W. N. 349 : 

14 L. W. 680 ; 60 I C. 937 : 

29 M L. T. 409 : 40M. L. J 577 (P. C.). 

[On Appeal from 31 I. C. 748 : 18 0. C. l88, 

- Procedure m—Effect of decision of — 

Officer^ on title to property. 

At the time of the summary seltlement in 
Oudh, the Settlement Courts were enquiring into 
the old titles as they existed prior to the confisca¬ 
tion. Though the confiscation swept away all 
prior titles, iis legal effect was not fully recognis¬ 
ed, and the Government did not make an arbitrary 
or wholly new redistribution of property or 
proceed upon the motion that prior rights were 
to go for nothing. In very many cases, they 
enquired who would be entitled if no confiscation 
had taken place, and effected settlements with 
those persons. /f</^f. that decree of the Settle¬ 
ment Court in 1869 in favour of the widows ol 
two deceased co-parceners did not aScct or 
prove an anterior separation between them. \Lord 
Shaw.) Nageshar v. Ganesha. 

42 All. 368 : 7 0. L. J. 48 : 2 U. P. L. R. (P.C.) 37 : 

23 0. h. 1 : 18 A. L. J. 532: 

22 Bom. L. R. 596 : 56 1. U 306 : 

28 M. L. T. 6 ; 38 M. L. J. 621 (P.C.) 

— - Taluka—-Profits of a village in Taltika 

—Talukdar not to deduct amount of new assess¬ 
ment from the gross income in case of division 
of profits of the village. 

When the revenue of a village in a taluk at a 
recent re-settlement was enhanced only lor de¬ 
termining the amount of cesses, the t.alukdar, in 
estimating the profits of the village divisible be¬ 
tween him and another person entitled to a share 
under a decree of the Hrivy Council, is not en¬ 
titled to deduct the amount of new assessment 
from the gross income of the village belore divi¬ 
sion. [Lindsay^ 7, C.) Subhahra Kuar v, Shambu 
PRASAD. 37 I. c. 600 : 3 0. L. J. 634. 

- Decree—Binding nature of. 

The Extra-Assistant Commissioner had no 
authority to go behind or supersede or alter the 
settlement decree. (Lindsay, J, C. and Kanhatya 
Lai, A J C.) Jang Bahadur v. Muhammad 
Abul Hasan Khan. 36 I. C. 743 : 8 0, L. J. 279. 

- Proprietary ught, proof of. 

In Oudh. no ioference as to a person's pro 
prietary right can be drawn though the first sum¬ 
mary settlement was made with him. 8 O. C 
145. [Stuart, A. J. C.) Bisheshur Singh V. Tir- 
bhawaN Bahadur Singh. 34 i. c. 768 : 

3 0. L. J. 222. 

OUDH SUB settlement ACT (XXVI OF 1866). 

— - Under-proprietary tenure — Shankalap 

Koshist. 


OUDH SUB-SETTLEMENT ACT (XXVI OF 1866), 

E. 11. 

Where the statement of the agent of a Taluk¬ 
dar showed that the land was held as Shankalap 
koshist rent free by «he ancestors of the plaintiffs 
from a time long before the year 1877 when a 
claim was made by the taluqdar for assessment 
of rent only and when he settlement of decree 
therefore did not for the first time create the 
UnuTQ oi shankalap koshist merely recog¬ 
nised it as a pre-existing tenure on the admission 
made by the taluqdar's agent and where the 
assessment of rent was made on the tenure. Held, 
the holding bad all along been trea'ed as an 
under-proprietary tenure. (Wazir Hasan, A. J. 
C.) Manohar Lal V. Achutanand. 

9 0. L. J. 618 : 1923 Oudh 27. 

- Sub-setllement—Refusal to grant—Effect 

on under-proprietary rights—Adverse possession. 

A sub-settlement can be granted under the 
Oudh Sub-seitlemeai Act only in certain circum¬ 
stances specified in that Act. The refusal to 
grant such a sub-settlement not accompanied by 
an adverse finding as to an under-proprietary 
right does not necessarily destroy such under- 
proprietary right as the claimant might other¬ 
wise have posmessed. The defendant was held 
to be a birtdar or under-propnet t, and even if 
the settlement decree did not confer the under- 
proprietary right claimed by the deft., it was 
perfected by adverse possession. [Kanhaiya 
Lat, A. J. C.) Muhammad Abul Hasan Khan 
V. Ramanath Misra. 55 I. C. 641 : 

; 7 0. L. J.266. 

I 

- Subordinate proprietor—Rights of. 

The Oudh Sub-settlement Act of 1866 has re- 
cognised that the rights ol subordinate pri prie 
tors which were to be enforced were those which 
they held on or belore February 13, 1856, and the 
settlement was not intended to enlarge their 
lights. [Kanhatya Lal, J. C.) BhUSHAN v. Dbo 
Narain. 54 I. C. #2. 

- Vnder^proprietary rights 

To establish an under-proprietary right under 
S. 11 ^ f the Act, the Nankar must be shown to 
have been granted in consideration of having 
founded a parwa and even theo ihe under-pro¬ 
prietary rights can be granted only in respect of 
such nankar. (Evans, J. C. and Rafique, A. 7. C.) 
AMRiT Lal ti. Jang Bahadur Singh. 

111. C. 920 : 14 0. C. 196. 

-Rr. 2aD(l 10—Proprietornot entitled to 

sub-sefllement—Bight to claim under-proprtelary 
right. 

A former proprietor not entitled to sub-settle¬ 
ment, can claim under-proorietary right in res¬ 
pect of Sir or land, when he is in pro¬ 

prietary possession of the same within the 
liinilation period either by himself or with some 
person from whom he derived his title. If the 
right to claim sub-settlement under R. 2 be 
denied by the Settlement Court, it cannot be 
revived. [Kanhaiya Lal, A. 7 C.) TirbhuwaN 
Bahadur Singh v. Mukta Prasad. 22 I. C. 125. 

- —Creation of tenure—Possession for 

tivn generations. 

Patti* saklap followed by pos«c8sion for motk 
than two generations, raises a presumption of 
lawful origin for the gr^nt. The ^raotce 18 
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OUDH TALUKDARS ACT. 

deemed to have taken an under-proprietary 
tenure, if he cut the forest, populated the place 
and nothing but a bar-Basti or rent is proved to 
be reserved. [K-mhaiya Lai, A. J C.) Sheoam- 
LIAR Tewari V. Kaniz Fizzatt Bibi. 

42 I. C, 937 ; 20 0. C. 285. 

OUPH TALUKDARS ACT. 

-S 1— Sanads — Successor, meaning of. 

Iq an Oudh Talukdari primogeniture sanad, 
‘successor’ means those designated persons who 
would succeed in the event of an intestacy and 
not persons who take by sale, gilt or bequest. 
(Si> John Edge.) Mohammad Abdul Ghani v. 
Fakhr Jahan Begam. 

49 I. A. 195 : 44 A. 301 : 
20 A. I. J. 9?>4 : 27 C. W N. 83 • 

31 M. L. T. 21 (P. C.| : 
25 0. C. 95 : 9 0. L. J. 369 : 
L. R. 3 P. C. 198 : 24 Bom. I. R, 1268 • 
43 M. L. J, 453 : 1922 P. C. 281 (P-C) 

—-S. 1— Sanad — 'Successor does not include 

alienees. 

The word 'successors* in the ordinary form of 
sanad granted to Oudh Talukdars, means heirs 
i.e., those who succeed to the estate under the 
grant, but it does nut include those who take the 
whole or part ot it by alienation. {Lord Buck- 
master.) Ghulam Abbas Khan v. Amatul Fati¬ 
ma. 43 All. 297 : 48 I. A. 135 : 

19 A. L. J. 433 : 34 C L. J. 113 : 8 0. I. J. 225 : 

24 0. C. 118 ; (1921) M. W. N. 34i» : 

14 L. W. 680 : 29 M. L. T. 409 : 
60 1. C. 937 ; 40 M. L. J. 677 (P. C.) 

[On Appeal from 311. C. 748 : 18 0. C, 188> 

OUDH WASTE LAND RULES. 

-- Purchase under — Grant. 

Land purchased under the Oudh Waste Land 
Rules is not a grant and no terms in the sale- 
deed could enable the purchaser to devise the 
property purchased in derogation of his own 
personal law. {Stuart, A. 7. C.and Kanhaiya Lai, 
A. J. C.) Muhammad Abdtil Ragil Khan v. Sa- 
Lamat Bibi. 25 I. C. 680 ; 1. 0 L. J. 397. 

OUSTER. 

Sctf Adverse Possession. 

OUT-CABTE. 

See (1 Caste Disabilities Removal Act. 

(2) Hindu Law — [a) Conversion, (6) 
Marriage, (c) Succession, etc. 


PAPER CURRENCY ACT (XX OF 1882), S. 26. 

parties. [Macleod, C Jand Fawcett, J.) Mana- 
lal Raghunath V. Radhakishan Ramjivan. 

45 Bom 386 : 62 1. C. 361 ; 

22 Bom. L. R. lol 8 . 

—Duty of—Marwaris 

Among Marwans d Mrg forward business, the 
Pokka adaUa is not bound to find buyers and 
sellers. As between him and bis client the 
business IS finished when an order for purchase 
or sale is accepted. The selling client cannot 
claim as of right ihe benefit of any covering con¬ 
tracts entered into by the Pakka adatia on the 
same day as the sales, there being no privity 
betvveen him and the opposite contracling 
parties. The legal relationship between (he 
client and Adatia is that of vendor and purchaser. 
{Macleod, 7.) Chhogmal v. Jainarayan, 

20 I. C. 882 : 15 Bom. R. 750. 




Relationship between fakka adatias 
constituents is not one of principal and agent but 
of principal and principal. \Kotwal, A. 7. C.) 
Harnarayan Jodhraj V. Radhakishan Chan- 
DRABHAN. 1923 Nag. 324. 


PAPER CURRENCY ACT (XX OF 1882). 

24— Pro-note payable to order or 
bearer — Legality. 

A pro-note payable to *so and so or bearer or 
order or bearer’ contravenes S. 24 of the Act and 
is therefore void. {iihaw,J.C.) Hidayat Ali 
Beg V. Nga Kyaing. 24 I. C. 721 : 

(1914) II. U. B. R. is! 


- 2 - 26 —hundi drawn payable to bearer _ 

Indorsement >'uit by original holder without 
cancellaiton of indorsement^ Deposit in the 
hands of banker. 

A hundi drawn payable to bearer on presenta¬ 
tion was endorsed by the plaintiff in favour of 
one P. Plaintiff got the hundi back and sued the 
drawer on the hundi without cancelling the in¬ 
dorsements. Held, that the hundi sued on being 
payable to bearer on demand contravened S. 26 

of the Paper Currency Act and that the suit was 
bad. 40 Mad. 585 ; 42 Mad. 470 ; 6 L. W. 630, 
Foil. A person honestly in possession of a hundi 
and suing a drawee alone may deal with the 
indorsements in any manner he likes provided be 
d- es not thereby subject the drawer to a greater 
liability than he incurred originally. [Sadasiva 
Atyar and Spencer, 77.) Veerappa Chetty v. 
Muthuraman Chetty. 58 i, c. 593 ; 

12 £. w. 12! 


pakka adatia. 

See also Contract Act, Ss. 30, 182 to 238, 

- Wagering contract-- Relation between 

Pakka adatia and principal and third persons. 

A contract between Pakka adatia cannot be a 
wagering contract and the adatia must win unless 
the constituent can bring Within Bombay Act III 
of 1865. In dealing with third persor^s the Pakka 
adatia deals as principal and the constituent has 
no right to be br jught into contract with third 
parties. Also the transactions between Pakka 
ftdatia and third parties have no connection with 
transactions betw^^n constituents an^ tliird 


-s. 26—Proviso—Htindi payable to bearer 

on demand drawn up on a banker^Intended 
deposit—Endorsement by the payee under ihe 
hundi—Endorser estopped from disputing valid¬ 
ity of hundi — Negotiable Instruments Act 
Ss. 120 and 122. 

.4 hundi drawn on a banker with the name of 
the payee as the creditor and the drawer as the 
debtor entered on the top of the hundi in the 
following terms the money with Rangoon current 
rate of interest should be paid on demand to the 
person who brings this by the Rangoon firm’ 
offends against the provisions of S. 26 and a suit 




535 


CIVIL DIGEST, 1911—1923. 


536 


PAPER CURRENCY ACI (XX OF 1882), S. 26. 

is not maintainable on the same. Where such a 
hu di is d awn on a >^anker, even though the 
banker has no n onev of the cii?t'>mcr on the date 
the hu' di, if a d'-nosit to meet it is irtended, 
the hundi is saved by the proviso to S. 16 iP^rr 
Scshu^iri Atyiir, /,) Semble: The endorser of 
a negotiable instmme't estopped as against 
the endorsee fr m setting nn that the instriimciit 
is invalid iScshnpiri Aiyar and Phillips. JJ.) 
ARUNACHELAM C'HFTTIAR V. Naraya'J Chett»ar. 

42 Mid. 470 : 1919 M W N. 188 : 

9 L. W. 438 : 51 I. C. 300 : 36 M. 1. J. '*01. 

--S 26* Nr>te payable P' bed^cr on endorse- 

ment — Negoltable histrnments Act, S. 19. 

A note or bill ‘payable to bearer who brings to 
the place of pavment on the order of the payee’ 
does not offend against S. 26 of the Paper Cnr* 
rencv Act since there must be an endorsement bv 
the pavee. Such a note is made in arcoi dance 
With lavv and is receivable in evidence. 40 Mad. 
585 and 42 I.C. 7C6. Expl. |Srs/mgt>» A'ynr and 
N'fpter, JJ.) Tittu Gopalachariar v. Maiyappa 
Chetty. 8 L. w 501 : 45 I. i\ 22 : 

(1918) M. W. N. 177. 

I 

——-S. 26— Ptomissory vote payable to bearer 

— Enforceahiltty—Evidence of acknowledgment 
ofhahilrty — S>uii on original cause of action ~ 
Amendment of ptaini. 

A promissory note payable to bearer on demand 
contravenes the provisions of S. 26 and no suit is 
maintainable on such a nde. 40 M. 585, Foil Hut 
the plaint may be allowed to be amended by 
basing the suit on the oriKinai cause of action, A 
proTtissorv note which is unenforceable as offend¬ 
ing against S. 26 can nevertheless be used as 
evidence of an acknowledgment of liability. 
{spencer and Krishnan, JJ) NachimUthu 
Chetty v Andiappa Pili.ai. 

0 L. W. 630 : 42 I. C. 706 : (1917) M. W N. 778. 

-8. 26--Pr ontissory note payable to per- 

50 n, his order or beater—Validity—Neg, Instr. 
Act —Suit on note payable to person or order or 
bearer—Decree on original consideration, if and 
wheu can he given 

<5, 26 3 f the Pap Cuv. Act, which renders 

illegal a promissory in te payable on derrand to 

bearer, applies also to a promissory note pavable 
to a person or his order or bearer. No suit can be 
maintained on such a note as such The fact that 
the note and th^' loan f'T which it was given 
were contemporaneous's not conclusive of the 
non-existence an obi gation apart from the one 
contained in the note itself. {Oldfield and 
Krishnan, JJ.) CHIDAMBARAM CHETTIAR 7'. Ay- 

yasami Thbvan. 40 Mad. 586 : 

20 M. L T. 350 • 11916) 2 M. W. N. 210 : 
4 L. W. 261 : 36 I. C. 741 : 31 M. L. J. 401 

-- B -Scope of 

S. 26 prohibits only the making or issuing of 
promissory note payable to bearer on demand 
and not the endorsement in blank of a promissory 
note though such endorsement has the effect of 
making the note so endorsed one payable to 
bearer on de nand. \Ttvotney C J. and Robinson, 

J.) shaik Ismail v. S. Ezekeil. 

50 I C. 030 ; 12 Bur. L. T. 249. 


PARDANASBIN LADY. 

- S. 2^ — Bnf a lemeni for the payment of 

the money. 

It is doubtful whether a deposit receipt issued 
by a private banker whose value is payable to 
he.irer on demand coi>H he ‘engagement for 
the pa'ment of rvoney * Whee mOnev was de¬ 
posited with a private banker and was repa’able 
to hearer on the production of the receip’ and 
was paid to a c 'Oly who st le the iccelnt without 
any enquiry as to how he came by it; held, that it 
was ipot paid in the bona fide belief that the cooly 
was au'h )rised by the depositor to receive it. 
Parlclt, J.) Gaggefrao Krancfsco V. L. P. R. 
Chetty Firm. 24 I. C. 201 : 7 Bur. L. T. 266. 

-S. 2Q"Promis5ory-note payable to bearer 

on demand. 

Indorsement la blank on a promissory note is 
not covered bv prohibitions under S. 25 and is 
IK t an infringement. A promissory r< tc made 
payable to a particular person does not become 
payabk* to the beaier on demand by an endorse¬ 
ment. \ Twofney, t.) Sana Eman S.aheb v. Moona 
Ema .Mahomed Meeka Suieb. 7 L. B B. 70 : 

22 I C 77 : 7 Bur. L. T. 96. 

-(11 OF 1910). 

-— — s. 26 —Promissoiy notes — ontravention 

of the Act—Mortgage in renewal of pro-note — 
Valid. 

Where on a settlement of accounts between the 
patties a certain sum of tnonvy was found due and 
pro-notes were executed fi»r the said sum, the fact 
that the primotcs ofiencl S. 26 of the Act does not 
prcvLM't the creditor from suing lor the debt 
es'denced by ihc pro notes or irom enforcing a 
mortg.ige executed in lieu ot the said pro-notes. 
There is no piovision of law making pro-notes in 
a pro hibited form inadmissible in evidence, as 
there is in respect of unregistered documenis or 
unstamped documents 40 M. 727 ; 32 M.L.J. 354 ; 
ltil7 M. W N. 778 : 33 M. L J. 3C2, Kcl. (S^itfnc^r 
and Devadoss, JJ.) NatakajULU NaiCKEK v. 
SUBKAMANIA CHETTIAR. 

45 Mad. 778 : 16 L. W. 705 : 
(1922) M. W. N. 460 : 43 M L. J 695 : 

1932 Mad. 181. 

-8. 26— Hundi—Payable to bearer —E«- 

d>.aser canw t diny validity. 

Under S. 26, a hundi made payable to a bearer 
on demand is invalid and so the endorser o( such 
a Imndi cannot deny i^s validity on this ground 
as agamsi his endorsee. [.4bdur Rahim and Old- 
fitld, JJ.) Alagabpa Chetty v Nagappa 
ChettiaR. 44 Mad. 187t 

60 I C. ISO : 39 M L. J. 673. 

PARDANASHIN LADY. 

Se^ also Contract Act, S. 16. 

AdmiBiioDs. 

Burden of Proof. 

Compromise. 

Examination of. 

Knowledge of Tranaaotlon. 

Power of Attorney. 

Who is 
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PARDANASHIN LADY—Admissions, 

Admissions. 

“ Admissions —Deed executed with full 

knowledge of the contents and effect of. 

A pardanashin woman is bound by the terms 
of a deed executed by her with full knowledge of 
its contents and with full knowledge of its effects. 
[hindsay^ J. C.) Nanhi Khanam v MasumaN. 

33 I. C. 746. 3 0. L. J. 1 

Burden of Proof. 

-- Burden of proof—Transfers and tran¬ 
sactions by—Validity of—Onus on the person— 
Claims under the deed of transfer. 

^ Owing to the secluded life, Pardanashin \zd\QS 
live, and the consequent inexperience in tne 
conduct of business, legal or other, the law 
throws Its protection around them. So in cases 
of sales and gi,ts made by Paraanashtn ladies, 
the strongest and most satisfactory proof ought to 
be given by the person who claims under a sale 
or gift from them, that the transaction .vas a 
real and bona fide one and was fully understood by 
the lady that disinterested and competent persons 
with fair understanding of the whole matter, 
advised her to execute the deed of transfer. {.Lord 
Atkinson.) Sarat Kumaki Dasi v. Amulyadhan 
Kundu. 32 M. L. T, 137 : 

17 M. L. J. 481 : 27 C. W. N. 6:^9 : 

25 Bom. L. R. 548 : 87 C, L. J. 601 : 

1923 M. W. N, 392 : 1923 P. 0. 13 (P. C.). 


PARDANASHIN LADY—Burden of proof. 


- Burden of proof—Mortgage, 

Every rrotection should be given to Pardana- 
shin ladiea and the proof required from the per¬ 
sons who have entered into transacuons with 
p'lrdanashin ladies and who set k to ei.force those 
transactions against them sh >uld be adequate 
and satisfactory [Mr Ameer Ali.} Muhammad 
Ali Wuhammau Khan Bahadur v. Ramzan Ali 

24 C. W. N. 977 : 

23 0. C. ]b0: 58 I. C. 891 : 

7 0. I. J. 350 {P. C.) 


Burden of proof. 


------- 4 J . w . 

The strongest and most satisfactory proof must 
be given by the donee of the entire property of a 
f^ardanashin lady, that the gift was a real and 
bona fide one and fully understood by the lady. 
{Lord Shaw.) Kamawati v. Digbijai Singh. 

26 C. W. N. 460: 

1922 P. C. 14. (P. C.) 

■ ■ ' Burden of proof — Deed—Relinquish¬ 
ment. 

A deetl executed by a Pardanashin lady with¬ 
out consideiaiion relinquishing her right of 
succession Co one of his representatives who sub¬ 
mitted the prepared document fur her signature 
is invalid. In such circumstances the onus lies 
heavily on the persons relying on the 
deed to prove, that the transaction was a 
bona fide one, and understood fully by the 
executant. {Lord Shaw.) Kamawati v, Digbijai 
Singh, 43 Ail, 525 : 

48 I. A. 381 : 64 1. C. 559 : 

16 L. W. 1 (P. C.) 

Burden of proof — Transfer b\ — Validity. 

, ■■>%> «•-. .1 


In transfers by Pardanashin women, the cir¬ 
cumstances under which she agreed to transfer 
should be carefully examined in order to ascer¬ 
tain that she had independent advice and that 
she bad sufficient inielligence to understand the 
relevant and important maiters, that she did un¬ 
derstand them as they were .exolained to her, 
that nothing was concealed and that there was 
no undue influence or misrepresentation. (5ir 
John BdgeJ Matilal Das v. The Eastern 
Mortgage and Agency Co 

(162U) U. W. N. 631 :28 H. L. X. 351 : 

2 V. P. L. R. (P. C.) 166 : 

611. C. 486 : 47 I. A. 265 : 26 C. W. N. 265 (P. C.) 


Burden of proof—Pleader and client 
-Mortgage by lady—Plea^^er securing mort¬ 
gage in name of another-Benami-Ex-'ortionite 

bargain. 

Where a legal adviser to pardanashin lady 
acting the part of money-lender to her, procures 
the execution by her of a mortgage bond benami 
in the name of another to secure its lepaymeut, 
the Conn can examine tue transaction with closer 
scrutiny and insist on strict pioof that 
the lady was fully aware of the mean¬ 
ing and effect of the deed, and that the cransac* 
tion was a fair and honest one. Held, on the 
facts, that the terms of the mortgage-bond were 
exioriionate and therefore, the deed, which was 
void was unenforceable, [lord Moulton,) Maha- 
BiR Prasad v. Taj Begam. 1 L W 969 • 

23 I. C. 642 : 19 C W.l 16^' 

(1915) M. W. N. 387 : 27 M. L. J. 13 (P. C.) 

Burden of proof—Gift by — Independent 
advice—Undue tnfluence—Business like and in¬ 
telligent lady. 

In the case of a gift by a pardanashin lady the 
burden of proof lests not with those who attack 
out those who rely upon the deed. There is ro 
absolute rule of law that in the absence of nroof 
of independent advice, agift by a pardanashin 
woman is invalid. The absence of independent 
advice is a fact to be taken into account on the 
issue as to whether the grantor thoroughlv under¬ 
stood the transaction and carried it out deliber¬ 
ately and of her own free wll. if a review , f the 
facts including the nature of the bansactions. 

tJ’aining and habit of mind of the grantor 
and the proximate circumstance affecting the exe- 
cution lead to the conclusion that independent 
ad ice would not have made any difte.ence in 
Uie result, then the deed of gift ought to stand. 
The Privy Council upheld a grant ot half of her 
property by a pardanashin lady to tne son of her 
paramour. 39 I A. 1S6 and 16 I.A. 81. Ref. [Lord 
Shuw.) Kali Bakhsh Singh z;. Ram Gopal 
Singh. 36 All. 81: 411. A. 23 : 16 0. C 378 
18 C.W.N, 282 12 A L.J. 116 : 16 M I T isa 
19 C. L J. 173 : 21 1, C. 885 : 1 0. L. J 67 
(1914) Iff. W. N. 112 : 16 Bom L R U 7 . 

26 M. L. J. 131 (P G.), 


-- Burdin of proof-Proof of intelligent 

execution —Onus probandi. ' 

In the case of deeds executed by pardanashin 
ladies in ihis case a uaqf of her whole e tLil 
th=)se who rely on them should satisfv the Cofrr 
that they have been explained to and understood 
by those who executed them. 7 I. a. 206 ; 29 J A. 
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PARDANASHIN LADY— Burden Of proof. | 

131. Ref. [Lord Shaw,) Sajjad Hussain v, Abid 
Hussain Khan. !34 All. 455 : 39 I. A. 156 : 
16 C. W. N. 889 : 10 A. L. J. 364 : 16 C. L. J. 613: 

14 Bom. L. R. 1055 : 16 I C. 197 : 
12 M. L. T. 361 : (1912) M. W. N. 976 : 
15 0. C. 271 ; 23 M. L. J. 110 (P. C.). 

- Burden of proof—Dealings—How con¬ 
ducted. 

In dealings with pardanashin it is im¬ 

portant to see that they underbtand what they 
are doing ai.d whether there was real considera¬ 
tion. Ii is not necessary that they should have 
signed a document tlieroselvcs and ii is suffic'cnt 
if it was executed by a person authorized by her 
to do so. (Richards, C Land Banneni, J.) 
Badhi Pershad ?>, Gambir Kunwar. 26 l.C. 600. 


- Burden of proof—Deed, execution of. 

The things that must be proved to validate a ^ 
deed of a Pardanashin lady are (1) that she actu¬ 
ally execuied it with a full understanding of what 
she was about to do. (2) Bull knowledge of the 
nature of the trai>saction, (3) Independent advice. 
The cases on this subject fall into two groups, first 
where the transferee stands towards the woman 
in a fiduciary character and secondly where 
the transferee is an absolute stranfier. In the 
former case the Courts would act with great cau» 
tion. The fairness of the bargain is the crucial 
test. The court should have regard also to the 
intellecutal attainments of the lady and to the par¬ 
ticular facts ot each case without moulding in¬ 
elastic formulas and crystallised into inflexible 
rules of universal application. (Mooherjee and 
Panton, JJ.) Nibakam ChandRA z;. Nikupama. 

34 C. L. J. 663: 69 I. C. 476 : 26 C. W. N.670. 

_ Burden of proof—Deed by. 

The things that must be proved to validate a 
deed by a Pardanashin lady are;(l) that she actu¬ 
ally executed it with a full knowledge of the 
nature of the transaction. (2) B'ull underbtanding 
of what she was about to do (3) Independent 
advice. The cases on the subject fall into two 
groups, first where the transferee stands towards 
the woman in a fiduciary character and second y 
where the transferee is an absolute stranger. Iii 
the former case ihe Courts would act with great 
caution. The fairness of the bargain is the crucial 
test. The Court should have ngard alsoto ihe in¬ 
tellectual attainments of the lady and to the 
particular lacts of each case without moulding 
ineldSiic formulas and crystallised into inllexible 
rules of universal application. (Mooktrjee and 

Buckland, JJ.) Satis > . Kalidasi. 

68 I. C. 677 : 34 C. L. J 629. 

Sec also 34 C. I. J. 333 : 26 C. W. N. 942. 

_ Burden of proof—Mortgage-Indepen¬ 
dent advice, necessity for—-Proof oj. 

In order to make pardanashin ladies iiablc 
under a mortgage executed by them, the mort¬ 
gagee is bound to take the elementary precaulion 
of seeing that the ladies have independent advice 
with regard to the transaclion. (Greaves and 
Newbould, JJ.) Kailash Chandra v. 

LATIFANNESSA KHATUN. 31 ^ 

-- Burden of ptoof — Detd-SxccuHon In¬ 
dependent advice—Donee-'Fiduciary character 
^Onus, 


PARDANASHIN LADY—Burden of proof. 

Sanderson, C. 7.—There is no absolute rule of 
law that a pardanashin lady must have indepen¬ 
dent advice. The existence of independent 
advice or the absence of it, is a fact to be taken 
into consideration and will weigh on a review of 
the whole circumstances relevant to the issue as 
to whether the grantor thoroughly comprehended 
and del berately of her own free will, earned 
out the transaction. If she did, the issue is solved, 
and the transaction is upheld, but if on a review 
of the facts which include the nature of the thing 
done and the training and habit of mind of the 
grantor as well as on the proximate circumstances 
affecting the execution, the conclusion is reached 
that the obtaining of independent advice would 
not really have made any difference in the result, 
then the deed ought to stand. Per Mookerjee, J .— 
Where the person seeking to hold a pardanashin 
lady to the teims of her deeds is one who stood 
towards her in a fiduciary character or in some 
relation of personal confidence, the Court will 
act with great caution and will presume con¬ 
fidence put and inHuecice exerted. Where the 
person who seeks to enforce the deed was an 
absolute stranger and dealt ^vith her at arm’s 
length, the Court will require the confidence and 
influence t) be proved. A Court will not be in¬ 
clined to set aside a deed by a pardanashin lady, 
where the lady is proved to have been of busi¬ 
ness habits, to have been literate and to have 
possessed capacity to judge for herself. (Sunder- 
son, C. 7., Woodroffc and Mookerjee, JJ.) Mariam 
Bibi V. Shaikh Mahomed Ibkahim. 

48 I. C. 661 ; 28 C. L. J. 306. 


- Burden of proof—Execution of deed— 

Mortgage when binding on her. 

To find whether there was intelligent execution 
of a deed by a pardanashin lady, the circum¬ 
stances should be boine in mind. The mere 
translation of Ihe deed or communication of its 
substance to the lady is not enough. It must be 
shown that the deed was explained to her. Where 
a mortgage-deed written in English was read 
out and explained to pardanashin Hindu widow 
and she execuied it in the presence of her own 
people and the reversioners who witnessed the 
execution. Held, that the deed was binding on 
the lady. (Chatletjee and Newbould, JJ.) S'iAiA' 

PFAKV Dassya V. Eastern Mortgage and 
Agency Co., Ltd. 40 l. C. 866. 


- -Burden of proof — Deed- 

— Document not explained. 

If the leims of a document are 
explained to the executant who is 
lady of weak inteUecl and were 
by her, the document will not bin 
C.J,atidN.R- Chatterjee. J.) 

V. K. B. DUTT. 27 I. C. 469 : 


—Enjorceability 


not adequately 
a pardanashin 
not understood 
d her. (Jenkins, 
Kasim ~*amooji 
19 C. W. N. 46. 


_ _Burden of proof—Duly of Court. 

Courts should aUvavs take care to sec that 
deeds taken from pardanashin ladies have been 
fairly taken, that the party executing the deed 
has been fully informed and completely tree to 
do as she chose. The burden of proving these 

I acts is on the party claiming against the lady. 

[Jenkins, C. J. and ChaHerjee, 7.1 BadiatU- 

NBSSA Bibi v. Ambika Charan Ghosb. 

881. C.401 :18 C.W*N. 1138. 
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Burden of proof—Documents by—Duty 
of the Courts . 

Cuurts should be careful to see that deeds 
taken from pardanashin women have been fairly 
taken and that tne party executing them had an 
intelligent apprehension oi the transaciion, and 
if this IS proved the mere absence ot advice will 
not vitiate the transaction. 14 W. R. tP. C.) 7 ; 
15 Cal. 634 and 20 All. 447 Rel. {Jenktns, C. 7. 
and Woodroffe, /.) Keshab Lal Payne v. 
Radha Raman Nandy. 20 1. c. 717 : 

17 0 . W. N. 991. 

--- Burden of proof—Execution of deed— 

Deed when enforoeable. 

To enforce a document executed by a pardu’ 
nashin lady, all that is necessary is to convince 
the Court that the transaction was a fair one and 
that the lady understood the act to which she 
was subscribing. {Le Hossignol and Broadway. 
7/.) Bhagwati V. Chaoli 

56 J. C. 698 : 2 U. P. L. R. (Lab.) 79. 

.—Burden of proof—Allegation of undue 
influence. 

Wnere in a deed of gift, undue influence is 
alleged to be exerted by a person in dominating 
position to effect an unconscionable bargain 
the onus lies heavy on the donee. [Dalai and 
Wazir Hasan, A. 7. Cs.) Chauras Koar v. 
Abhuiraj Kumar. 65 I. C. 580 : 8 0. L. J. 681. 

-*- Burden of proof—Deed —Execution » 

An endowment deed was executed by a parda¬ 
nashin lady ; the evidence showed that the deed 
was explained to her, and she thoroughly under¬ 
stood It and signed it after execution and not 
under duress or undue influence but from her 
free and independent will. The disposition ol 
the property was most natural and besides her 
strength of will and business capacity, she had 
independent outside advice coming from mem¬ 
bers of her own family who were interested in 
the promotion of the objects she had at heart. 
Held, that the endowment was a valid disposi¬ 
tion. [Stuart and K/nhaiya Lal, A. 7. Ci.) 
Ganga Buhksh Singh v. Gokul Prasad, 

44 1. G. 645 : 4 0. L. J. 744. 

- “-'Burden of proof—Execution of deed by 

— Genuineness—Joint execution by husband — 
Effect* 

Where the genuineness of a deed executed by 
a pardanashin lady is doubted, those in whose j 
favour it was r.xecuted must prove that the lady 
fully understood the nature and character of the 
transaciion when she signed it. In deciding the 
question, the whole attendant circumstances and 
her mental capacity must be considered. Exe¬ 
cution of the deed jointly with her husband does 
not make the execution less voluntary, though 
the husband may be the moving spirit in the 
negotiation of the loan. [Kanhaiya Lal and 
Kendall, A. J. Cs.) Salcha Bibi v, Oudh Com¬ 
mercial Bank, Ltd. 36 I. C. 673 : 

8 0. t. J. 482. 

- Burden of proof—Deed -Execution- 

Attestation. 

In a suit based upon a deed executed by a 
pardanashin lady, the burden of proof rests not 


PARDANASHIN LADY*—Compromise, 

with ber as attacking, but with plaintiff as rely- 
ing upon the deed and he must prove affirmatively 
and conclusively that it was not only executed 
by, but was explained to, and really understood 
by her acting in tbe free and independent 
exercise of her will. But it is not necessary 
to prove affirmatively that she had independent 
advice at the time of the execution. Where a 
pardanashin lady is unable under custom to 
appear before male witnesses, the attestation of a 
document, which by independent evidence is con¬ 
clusively proved t) have been executed by such a 
ladv, is good, if the attesting witnesses pieseni 
outside the purda satisfied themselves before 
attestation that there was no fraud and that the 
document had been actuall, executed by the 
lady inside the 37 C. 526, Ref [Stuart, 

A. 7. C.) SuGHRA Bibi v. Kamlapat Ram. 

18 0. C. 147 ; 30 I. C, 269 : 2 0. L. J. 313. 

•Burden of proof—Transactions by. 

The onus lies heavily on the purchaser from a 
pardanashin lady that the transaction was real 
and bona fide, fully explained to and understood 
by her. 34 A. 455 (P. C.) ; 36 A. 81 (P. C.) ; 21 
W. R. 340 iP.C.) ; 29 C. 749, (P.C ), Ref. [Stuart, 
J. C. and Kanhaiya Lal^A.J.Cs.) Mussammat 
Miro V. Lachman Prasad. 25 I. C. 861 : 

1 0. L. J. 466. 

- Burden of proof — Gift —Bona fides. 

The onus ol proef of the bona fides and validity 
of a gift executed by a pardanashin lady lies on 
those claiming under it. [Miller, C. 7 and 
Jwala Prasad, 7.) Zakir Raza v. Madhusudhan 
Das. 45 I. C. 691 : 4 Pat. L. W. 417. 

Compromise. 

- Compromise—Proof of—Knowledge of 

the merits of the case—Evidence as to. 

Where persons claim under transactions with a 
pardanashin lady the burden is upon them to 
prove by the strongest and a moat satisfactory 
evidence that the transactions were real and bona 
fide ones and fully understood by the lady. 21 W. 
R, 340 ; 23 C. 949 referred to. A compromise of a 
litigation by a pardanashin lady is sufficienily 
proved by showing that the general result of the 
compromise apart from itsdetails and legal techni¬ 
calities were explained to her by disinterested 
and competent persons fully conversant with 
the whole matter and that she understood the 
subject. Where the question is whether a com¬ 
promise was consented to by a pardanashin lady, 
that the affirmative of the proposition is not 
established by showing that the evidence of wit¬ 
nesses who deposed to a contradictory negative 
proposition is not reliable. The fact that an 
appellant draws out money deposited in Court ia 
pursuance of the decree of ihe lower Court does 
not preclude him from questioning the correctness 
of the decree on appeal, [Lord Atkinson.) Srimati 
Sarat Kumari Dasi V. Amulyadhan Kundu. 

L. W. 481 : 32 M. L. T. 137 fP. C.) : 

37 C. L. J. 501 : 2*^ Bom. L. R. 648 : 

(1923J H. W. N. 392 : 

1923 S, C. 18 iP. C.) 

"Compromise'^Independent advice—True 

test 
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PARDANASHIN LADY—Compromise. 1 PARDANASHIN LADY—Knowledge of tran¬ 

saction. 

To validate transactions with pardanashin 

ladies it is nut necessary to prove that she under- Where the registration of the document in 
stood every deiail of the matter. It is suliicient dispute was effected at the lady’s house, that she 
that she should understand its general eliect, and put her thumb impression and mark below the 
that people disinterested and competent to give acknowledgment of execution and that her 
advice should, with a fair understanding oi the thumb-mark was also obtained in the Sub-Regis- 
whole miiter, advise her. {Lord Bnekmasterd trar’s book, held that in the circumstances, due 
bUNiTABALA Debi V. Dh ARASUN DARI. cxccutioii by the lady could be safely assumed, 

46 I. A. 272 : 17 A. L. J. 997 : that the document was understood by her and 
(1919) M. W N. 821 : 22 Bom. I. K. 1 : that it is not neceesary that theie should have. 

24 C. W. N. 297 : 53 I. C. 131 : been independent advice. {Meat s, C. and 


11 L. W. 227 : 37 M. L. J. 483 (P. C.) j Banerji, 

; Hasan. 

- Compromise—Duty of Cotirl to scruti-\ 

mzc. i - 


/.) Behari Lal Sahu V. Muhammad 
63 I. C. 574 : 3 U. P. L. R. (A.) 191. 

Knowledge of iransaclion—Independent 


before giving effect to a compromise to which 
pardanashin ladies are parties, it is the duty of 
the court to satisfy itself that the terms of the 
compromise were understood by them and that 
they had acted upon independent advice ; so too 
with respect to an oral compromise, the Court i 
should consider the evidence of the terms of | 
settlement with care and cautijii. {Mookerjee \ 
and Beachcroft, JJ.) Kshetra Mo.ni Dasi v. 
Amodini Dasi. 16 I. C. 611. 

Esamination of. 

- Examination of— Commission—Right of 

choice to place. 

A pardanashin lady has no light to be 
examined on commission at a place oi her own i 
choice or where she happened to be at the time 
of the issue of the commission. {Ghose, J.) 
Shitipati Royu. Dhahani Mohan. 

64 1. C. 228 : 48 Cal. 448. 

- Examination of—How conducled’-Prac' 

ticc, 

Pardanashin witnes'^es need not be compelled 
to attend the Court. Their evidence may be re¬ 
corded in a room or a house near the Courtyaid if 
they are able to secure one, regard being had to 
Gosha being preserved. {Phillips, J.) In re 
Man Bhoy. 12 I. C. ^21 : 12 Cr. L. J. 501. 

- Examinalion of — Commission—Criminal 

trial—Procedure if proper. 

The issue of a commission for the e.xaminafion 
of a eye-witness in a serious crimi¬ 

nal trial is a procedure which is much to be; 
deprecated and should never be adopted except 
for the most cogent reasons. [Coults and Ross, 
JJ.) Lachmi Lalv. Emperor. 

8 Pat. L. T. 398 : 1922 P. 40 : 
23 Cr. L. J. 218 : 1922 Pat. 189- 

- E.\amiualion of-Chambers or commissi 

sion — Practice. 

Pardanashin women, whose evidence is ncccs-; 
sary ought to be, as far as possible, examined 
in Chambers, after making due provision for i 
maintaining their Parda. If a commission is 
applied for, the court should see to the necessity 

of issuing such a commission, {^ratt, J.C.and 

Hayward, A. J. C.) Impehator v. Mewaram. 

11 I. C. 682 : 12 Cr. L. J 398 ; 4 S. L. R. 257. 

Knowledge of Transaction, 
i,,, I.,.-.... l^tiowlcdgc of transaction—Exectifion of 
document. 


advice—Duty of Court. 

A Court called upon to enforce a deed executed 
by a lady must satisfy itself on the 

evidence, first, that the deed was actually execut¬ 
ed by her or some one duly authorised by her 
with a full understanding and knowledge of the 
nature and effect of the transactions and that she 
bad indcpeiidcjit atid disinterested advice in the 
matter. The Court will have regard to the in¬ 
tellectual attainments of the lady concerned and 
will be reluctant to set aside the deed if the lady 
vyere proved to have possessed a capacity to judge 
for herself. 28 C- L. J. 366 ; 23 All. 137, Foil. 
{Mockerjee and Buckland, JJ] Krishna v. 
Nagendrabala. 26 C. W. N, 042 : 

66 I. C. 694 : 34 C. L. J. 838. 

-•-^Knowledge of transaction—Authority of 
agent--Suit against — Agreement to pay com- 
miss'on. 

A contract to pay a commission for bringing 
about a sale of immoveable property entered into 
by an attorney of a pardanashin lady authorized' 
to go on her behalf, would bind ber even apart 
from her not knowing the actual details of tbe 
agreement. {Plctchcr and Chatterjee, VJt) 
Rajendra Nath Kundoo v, Navakumari Dasi. 

22 I. 0. 667. 

" ^ Knowledge of traiisaolion—Disposition 
ojProperty by—Court, duty of. 

A court when dealing with the disposition of 
his property bv a pardanashin woman, ought to 
be satisfied that the transaction was explained to 
her and that she knew what she was doing. 
Where a deed was executed by a pardanashin 
lady who was at the time of executing it suffering 
from illness, of which she died a few weeks after 
the deed was registered and was at that time in 
the house of the person in whose favour it was 
made and had no opportunity of consulting any of 
her relatives or the relatives of her deceased 
husband, Held, that under such circumstances it 
was open to grave suspicions and the burden was 
heavily on the person relying on the deed, to 
show that it was properly obtained and the lady 
understood what she was about. {Abdul Raoof 
and Qadir JJ.) Hari Chand v. JUOAL KishoRE. 

1922 Lah. 349. 

- Knowledge of transaction—"Independent 

advice'—Application ot doctrine of. 

The doctrine of ‘independent advice’ applies 
only when the pardah system is rigorous, but not 
where, as among Marcayars of S. India, gosha is 
uo observed and even voluntary deliberate acts 
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FABDANASHIN LADY—Knowledge of transac- 
tion. 

oi a pardanashiu woman should not be lightly 
set aside. {Millet and iikadasiva Aiyar, ]}.) 
Abdur Kahman.zj. Muhammad Nurolin. 

23 I. C- 547. 

- Knowledge of irnnsaction—Burden of 

proof—Execution of deed. 

In order to charge a fardanashin lady upon 
an instrument purporting to have been executed 
by her, the person relying upon it should give 
satisfactory and conclusive evidence that it was 

not only executed by her but Understood by her. 

{Stuart and Kanhaiya Lai, A h Cs.) Shahruk 
Ruqiaya Begam V. Sheo Prasad. 

41 I. C. 435 : 4 0. L. J. 425. 

- Knowledge of transaction—Jurisdiction 

of Courts, 

The jurisdiction of courts of law to afford 
protection to pardanashin ladies rests on a pre¬ 
sumption of imperfect knowledge of the world and 
exposure to undue influence. A person taking a 
document from such a lady is bound to show 
afflrmatively that she understood the nature of 
the transaction and the effect of it. The duty of 
the Court in such cases is laid down by Mukerjee 
J. in 34 C. L. J. 563. {Das and Kulwant Sahay, 
JJ.) Rao Bahadur Man Singh v, Maharani 
NawalkhBATI. 2 Pat. 607 : 4 Pat. L. T. 335 : 

1923 P. 492. 


pardanashin lady—W ho is. 

alt purposes. {Fletcher and Richardson. JJ.) 
Bhuban Mohini Dasi V. Gajalakshimi. 

32 I. C. 119 : 19 C, W. N. 1330. 

-^- Power of aliorney—Authority of lagent-^ 

Setting up money-lending business. 

Where a pardanashin lady carries on a money- 
lending business and employs a manager to tran¬ 
sact that business on her, behalf and herself sees 
nobody, it must be taken that she holds out to the 
public that the manager has full authority to act 
on her behalf in all matters connected with that 
business. She cannot in such a case repudiate 
contracts so entered into on the ground that ex¬ 
press authority is not pioved. [Miller, C.J.and 
Mttllick. J.) Baiju Singh v. Dhapi Kaur. 

58 I. C. 310 : 1 Pat. L. T. 578. 

- Power of attorney—D eed—Claim on— 

Burden of proof. 

Where claim is made against pardanashin 
ladies on the basis of a document executed by 
their agent, the plaintiff must shown not only that 
a power of attorney was actually signed by the 
pardanashin ladies but also that they knew 
what they were doing, the nature of the document 
and the extent oi the powers they were confer¬ 
ring by executing such a document. {Ormond, 
J.) Asri Jan V. S. S. Chellappa Chetty. 

27 I. C. 610 : 8 Bur. L. T. 81. 

Who is. 


—'•—■Knowledge of transaction-^Contention 
that no legal advice received. 

Where in a suit on a mortgage bond it was 
contended that the executant a pardanashin lady, 
did not receive independent legal advice and thus 
the deed could not be enforced against ber, but 
it was proved that the deed was explained and 
read over to her, and that she had taken part in 
other transactions binding on her, held that the 
absence of legal advice did not render the bond 
unenforceable against her. {Das and Adami, JJ.) 
Hira Bibi V. Ramdhan Lal. 2 Pat. L. T. 752 : 

62 I. C. 540 : 6 P, L JT. 465. 

- Knowledge of transaction — Hindu 

widow^Alieiiation for necessity. 

Where a Hindu widow, a pardanashin lady in¬ 
curs a debt, the necessity for which is proved, 
and the creditor has made due enquiries he need 
not show that the lady had independent advice. 
{Das and Adami, JJ.) Radha Kishen v. Jag 
Sahu. 60 I. C. 173 : 3 U. P. L. R. (Pat.) 14. 

Power of Attorney. 

. - " Power of attorney—Proof of consent. 

A pardanashin lady drew up a mortgage 
security for loan through her own men under her 
instructions and got the same registered by hus¬ 
band and under general power of at¬ 

torney. Held, that the documents came from the 
side of the executant, that knowledge of con¬ 
tents should be presumed and that no proof of 
explanation of contents was necessary. Held, 
further, that the authority to appear in the Regis¬ 
tration office implied an authority to appear for 

C D—Vou IV 35 


An Indian lady who does not ordinarily appear 
in public but goes about making purchases in the 
bazaars can hardly be described as a parda- 
iMshtn. {Rattigan, J.) Ram Ditta Mal v. Karam 
Devi. 167 P. W. S. 1912 : 17 I. C. 243 : 

190 P. L. B. 1912. 

Who is-Will—Proof—Onus—Presump* 

The rule as to fardanashins does not apply to 
all gosha ladies alike. The rule at the best is one 
of presumption of want of ordinary capacity 
which can be rebutted. A gosha lady was. at the 
time of the e.xecution of the will by her, about 55 
years of age, was fraosacting business through 
agents to whom she gave personal instructions in¬ 
terviewing Government Officers, giving evidence 
before Magistrates, directly presenting documents 
for registration, conducting heavy litigations 
through capable lawyers and giving them in¬ 
structions. Held, on these facts that she could 
not be treated as a pardanashin, though she was 
belonging to a noble family, may be gosha when 
young and may not needlessly appear in public 
even when she was advanced in years. An Ap¬ 
pellate Court should not allow a plea to be raised 
by the flrst time in appeal that the testatrix was 
z pardanashin therefore incapable of 

unders anding the terms of her will, at any rate 
wKhout giving an opportunity to the plaintiff to 
adduce evidence of the testatrix's capacity and 
status^ the circumstances attending the exaentinn 
of the will and the „,eans she had of obtaining 
independent advice. {Spencer and Srinivasa 

vlKRAtT’n/n ViKRAMA Deo GARU V. SiR 

Vikrama Deo Mahasajulu Garu 

(1918) M. W. N. 69 : 48 I, C. 679 : 33 M. L. J. 665. 
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PARENTAGE —Proof of. 

See Evidence Act, S. 112. 

PARGANA of KARWAI raj act (I or 19H). 

--Sfl. 6 and ^—Jurisdiction to entertain 

appeal. 

An appeal to the District Judge lies from an 
order by an Assistant Collector o» the First Class 
under S. 4 of the Pargana ol Karwai Raj Act,1911. 
in a suit for rent. [Karatnal Hussatn and 
Tudball, JJ.) Sri Narain Singh v. Ram Kumar 
Singh, 14 I. C. 123 

PAROL EVIDENCE. 

See Evidence Act, Ss. 91—100. 

PARSI INTESTATE SUCCESSION ACT (XXI OF 
1865). 

-Ss. 3, 5. 6 and 7—IF*// of Parsi—Di¬ 
rection excluding* a heir — Construction. 

A Parsi died leaving a will, having a sod, two 
daughters and heirs 01 a predeceased daughter. 
The residue of the estate was to be held in trust, 
the net income theieol to be paid to his son 
during hts litetime ; in the event of the sons’ 
death leaving no issue but only'a widow, a sum of 
Rs. 10,000 was to be paid absolutely to the wido%v 
and the half of the residuary estate was lo be 
appropriated to certain charities and the other 
halt to be divided amongst the heirs, according 
to the law of intestaie succession among Parsis 
but excluding the widow irom getting any share 
in the distribution. On the death of the son the 
widow contended that though by the above di¬ 
rection she was excluded as an heir of the testa¬ 
tor, that she was not excluded as an heir of the 
son. Held, on a construction of the will that the 
widow was to be emirely excluded, whether as 
heir of the son or otherwise. (Fawcett, A. J. C.) 
Dinbai V. NUservangji R. Mehtak. 

28 I. C. 481. 

PARSI MARRIAGE and DIVOHC ACT (XV OF 
1865). 

-Ss. 3, 6, 8. 9 and 14—Validity of mar¬ 
riage—Entry in register of marriage — Proof, 

The entry in a register maintained according 
to Ss. 6 to 14 is not in itself one of the requisites 
for a valid inariiage amongst the Parsis. Where 
there is no certificate and no entry in the mar¬ 
riage register, any other relevant evidence is 
admissible to prove the marriage having taken 
place. (Crump, J.) bAi Awabi v , Khodadad 
Ardeshek Koochabiogi. 22 Bom. L. R 913 : 

58 I. C. 91: 45 Bom. 146 

-8. n—Delegate unable to understand 

proceedings— Appeal. 

No trial under the Parsi Marriage and Divorce 
Act can be satisfactory in which a delegate who 
is to all intents and purposes a member of a jury, 
cannot understand the proceedings. A delegate 
under the Parsi Marriage and Divorce Act is in a 
similar position to a juror, and cannot be chal¬ 
lenged in appeal. (Batten, A. J. C.) Dinbai v, 
Fkomroz. 43 I. C, 71. 

-—8. Judicial separation—Grant of 

alimony—Bombay High Court — Jurisdiction. 

The Bombay High Court cannot grant an 
order of judicial separation between a Parsi 
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husband and wife. The Parsi Matrimonial 
Court has exclusive jurisdiction to entertain 
suits concerning matrimonial disputes among 
Parsis and also to order the husband to provide 
maintenance to his wife when it grants a decree 
f r judicial separation. (Macleod,J.) BAi GuL- 
BHAi V. Behram Sha. 38 Bom. 616 : 

23 I. C. 441 : 16 Bom. L. R. 2ll. 

_S. ZS—Scope of—Pending suit. 

S. 33 applies merely to orders pending the suit 
and the payments are merely payments during 
the suit. It does not limi* or qualify the liability 
of the husband to the wife’s solicitors. The table 
of fees of the High Court contemplates merely 
party costs between the parties to a Parsi matri¬ 
monial suit and does not relate to the rights of 
the wife’s solicitors to recover their attorney and 
client’s costs from the husband. Court had no 
power to award anything more than what is 
fixed in that table. (Davar, J.) Payne & Co. v. 
PiRoj Shah, 12 I. C. 564 : 13 Bom. L. R. 920. 

PARSIS. 

See also Zoroastrian Religion. 

- Law applicable. 

The common law of England applies to the 
Parsis who inhabit the town and Island of 
Bombay. The wife is entitled to pledge her 
husband's credit and defend herself in any action 
against her for dissolution of his marriage with 
her at his cost The wife’s solicitors must secure 
their costs from the hns'oaod betorc they apply 
for a charging order against her property recover¬ 
ed or preserved in the suit by them. (Davar, J.) 
Pavne & Co V. PiROJ Shah. 

12 I. C. 664 * 13 Bom L. B. 920. 

PARTIES. • 

See (1) C. P. Code, O. 1 and O. 34, 

(2) Contract, 

(3) Contract Act, S. 2. 

PARTITION. 

Accounts. 

Decree, 

Effect of. 

Entries. 

Equities. 

Jurisdiction, 

I Minors. 

Mode of Division, 

Oocupanoy Holding. 

Oral. 

Parties. 

Principles. 

Prior partition. 

Procedure, 

R'ght to, 

Shamilat. 

Subject-matter of. 

Suit. 

Tr-ees. 

Unregistered Deed. 
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—Dismissal of smt^ 

Where an order has been made for preparation 
of a partition of a decree in terms of an award 
and ihe plaintiff fails to comply with an order of 
the Court to pay the stamp duty as distinct from 
Court-fees, his omission to pay is no ground for 
dismissal of the suit. {Oldfield and ^eshagiri 
Aiyar. JJ.) Sheomangal v. Dilraj. 

17 A. L J. 493 ; 301. C. 886 : 

1 U. P. I. R. (H.C.) 9. 


-Decree^Defendant has right to continue 
the proceedings if plaintiff unwilling to proceed. 
In execution of a decree for partition of house 
and lands, at the iastance of the plaintiff a com* 
inissioner was appointed to effect a division of a 
house first. The commissioner made a report, 
but before the report could be given effect to the 
house was burnt down. The plaintiff thereupon 
applied to drop the execution proceedings. 
Held^ that the defendant should be allowed lo 
continue the application for execution and need 
not issue a fresh darkhast. (Macleod, C. J.. and 
Coyajee^ J ) Chunilal Jamnadas v, Mulchand 
Harjivandass. 46 B. 937 : 24 Bom. L. R. 440 : 

1923 B. 23 (2). 

.. ■ — Decree — iVo/ properly executed —/?c- 

adjustment of accounts. 

If a portion of the decree is not properly exe¬ 
cuted by the Collector, the re-adjustment of the 

orders can be ordered. {Scott. C. J. and Shah, J.) 
Ramchandka Dinkar V. Krishnaji Sakharam. 

40 Bom. 118 : 31 1. C 311 
17 Bom. L. R. 967 


- ■Decree'—Right of defendant to get pos' 

session of his share. 

Where a suit for possession is treated as a suit 
for partition by the arbitrator to whom it is re¬ 
ferred and the decree on the award allots a share 
to each ol the parties, they are entitled to get 
their share by way of execution of the decree. 
[Chevis, J.) Narpat Rai v. Devi Das 

16 P W. R, 1912 : 14 I. C. 376 : 

362 P. h. R. 1912. 


partition—E ffect of. 


Accounts. 

- Accounts—'Collections subsequent to suit — 

Procedure. 

Where one of the sharers is alleged to have 
collected the rents of the properties subsequent 
to the suit and application is made to include 
that amount in the accounts between the parties, 
the proper course is to treat the application as a 
suit^ under S. 47 (2), C. P. C. (1908) and to levy 
additional Court-fee thereon and to direct the 
parties to submit accounts of the rents and profits 
collected. {Sadasiva Aiyar and Napier, JJ.) 
Govinda Chetty V. Dorasami Chetty. 

29 I. C. 905. 


Decree. 

See also C. P. Code, O. 20, R. 12. 

■Decree — Stamps—Default in furnishing 


Deaee Effect on mortgagee. 


A deerp for partition between proprietors 
purports to divide the rights of the persons seek- 
ng partition as against the other co-nwners of 
the said property It does not affect the rights 

samf^Ts"/ vrortgage over^he 

same. {Stuart and kanhaira Lai >4 7 re i 

JA. KiSHom I,. Afzal Khanam. '22 0. C 349 ! 

54 I. C. 544 ; 2 U. P. L. R. (J,C.) 17. 


of suit 

thcf^cciftcf—Ittipyoptiety o/, 

In a suit for partition the court passed a pre- 
l.m.nary decree and directed a commissioned to 
partition the joint properties. The commissioners 

other than 
Court thereupon pur- 
° that ihe Court 

f nil/ ^ the suit after passing 

ought Commissioner 

edInVp H- partition the lands direct- 

ed to be divided under the preliminary decree 

{Das and Kulwant Sahay, JJ.) Ranjit ^^aht 
Maulavi Qasim. 2 Pat. 432 : 4 P^t. L T. 257; 

1923 P. 342. 


Decree Possession given in execution — 
Conveyance not necessary, 

partition, executed it, 

f?i^ obtained formal possession, held M had good 
htle to the property partitioned, and no convev- 

ance IS required to perfect such title. {Pratt J) 

Ma Tha V. Mg Po Kim. ' ’ 

1 Bur. L. J. 130 : 1923 R. 45 (2). 

Effect of. 


Co-s/rarers-Lcaee of undivid¬ 
ed land — Subsequent parlition^Distinction 
between lease and mortgage. 

Where subsequent to the creation of a lease 
over a portion of joint property in rbe exclusive 

occupation of one co sharer with the consent of 
the others, a partition is effected among the co¬ 
sharers whereby the property leased is allotted 

to anotheft the rights of the lessee are not 
in any way affected. 1 C. W. N. 62. Foil. 
The difference between a lessee and a mort- 
gAgeeofan undivided share in joint nroperty 
(homestead and tank) is that in the case of a lease 
followed by possession of the property demised 
the tide of the lessee is complete, while in the 
case of a mortgage the land is merely hypothe¬ 
cated and no title thereto is perfected until the 
security is enforced. 1 I. A. 106 Dist. {Richard¬ 
son and Cuming, JJ.) Bainaddi Mandal v. 
Kailas Chandra Sardak. 64 I d 443 . 

S6 C. i. j. 166.' 

- Effect of. 


Partition is the process by which property held 
by two or more persons in co tenancy is convert¬ 
ed into estates in severalty and thereby divided 
among them with the result that the land which 

before partition was held and enjoyed jointly is 

after partition held and enjoyed by the different 
partly according to the allotments made by the 
Court. {Mooherjee and Richardson, JJ.) Kali 
Churn v, Mohananda Datta. 291. C. 467, 
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PABTITION—Effect of. 

- Effect of—New rights created. 

Whatever may be or may have been the rights 
of the parlies before the partition with regard to 
the portions of land which were goi:'g to be the 
subject-matter of the partition the partition created 
new rights and it was under the partition that the 
suit lands were allotted to the plaintiffs and they 
became entitled to exclusive possession, 81 P. R. 
1911 , Foil. (Abdul RaooU J.) Mohammad Din 
V. Muhammad, 67 I. C. 426 i 3 L. L. J. 377. 

--- Effect of—Fresh title created. 

When lands are partitioned the partition 
.creates a fresh title to the lands. (Lindsay^ J.C.) 
Hangman Singh v. Ratan Singh. 67 I. C. 448 : 

7 0. L. J. 336. 

- .m^^Effecl — Co-shcirers, not parties^ whether 

bound — Mortgagees, whether necessary party and 
whether bound. 

Pretnmably all the co .sharers in a village and 
persons deriving title under them, are bound by 
the proceedings when partition takes place. Mort¬ 
gagees are not necessary parties and they arc 
bound by the result of the proceedings so far it 
affects the interests of morigagor*co*sharcrs 
(Lindsay, J. C.) Dkigpal Singh v. Nakchhed 
Singh. 2 U. P. L R. (J. C.) 91: 66 I. C. 320; 

7 0. L. J. 171. 

Entries. 

" Entries—Recording of land in the name 
of PuUidar-^Presumpiion. 

According to an agreement between the parties 
the actual possession of all sir and khudkasl had 
been left uiidisturbed, the holder being recorded 
as a tenant of any such land as fell in patti other 
than his own. The Amin at fir t entered a land as 
the defendant’s khndkast in tn-. plaintiff’s paita. 
Such a state of things is of course an impossibi¬ 
lity and the officer who made the partition ordered 
the Amin to correct the entry ; it was accordingly 
corrected into an entry showing the land as the 
plaintiff's khndkast and the jamabandi containing 
this entry was accepted and signed as correct by 
the parties. Held, the general statement of the 
Revenue Officer that the actual possession of sir 
and khudkasl had not been disturbed by no means 
excludes the possibility of exceptions having t^eii 
made and barely indicates a slight probability 
that an exception that appears on the face of the 
record was really due to a slip of the pen. (Haiti' 
fax, A. y. C.) Narsing v, Khemu. 1923 Nag. 81. 

Equities. 

— •--^Equities^MotIgage of undivided share 
•"-Co'Sharer — Encumbrance—Allolmeni of ««• 
cumbered property to other sharers. 

Where any land of undivided )oinl estate 
which is eocumbered by any co-sharer is allotted 
on partition by a Collector to any other co-sharer, 
the latter takes it free of the interest so created. 
1 I. A 106, Foil. (Holmwood and Chapman, JJ.) 
TARINI KaNTHA V. IsHUR CHANDRA. 18 I. C. 240 I 

21 C. L. J. 603. 

■ ’Equities—Rights of alienee from Hindu 

widow* 

Some Khamat lands were sold by a Hindu 
widow to plaintiff on condition of paying Govern* 


PARTITION—Equities. 

ment Revenue to the vendor for paying to 
Government. The plaintiff’s rame not being 
registered as proprietor, he could not get the 
laods sold to him or their equivalent, at the 
time of partition which subsequently took place 
under the Partition Act. Held, he couhl follow 
the lands which fell to the lot of the widow 
under partition either absolute or limited interest 
according to the interest she acquires under the 
partition. (Caspersz and Chaltcrjec, J J,) Brijo 
Nath Saha v. Danish Chandra Neogi, 

9 I. C, 67. 

- Equilies^Mortgagee from one sharer. 

A partition eflected with the consent of the 
joint owners of the land is not invalidated by 
reason of the lack of consent of the mortgagee 
ot an undivided share, and such a mortg.igee has 
no claim to be made a party to the partition 
proceedings. (Maynard, F. C.) Thakar Das v. 
Sultan Bakhsh. 2 P. R. 1918 (Rev.) : 46 1,0.405: 

3 P. W. R. 1918 (Rev.). 

- Lijuities — Transfer of undivided 

shares to different persons — Prior transfer of 
specific plots—Mode of allotment. 

Where separate rights created in favour of 
different persons can all be exercised without 
encroaching upon each oiher they must be treated 
as relating to different portions of the property. 
The owner of certain property mortgaged an 
undivided half share in it lo A, who subsequent¬ 
ly foreclosed the mortgage and became the 
owner. Subsequeutiv the remaining half share 
was sold to B. It was found as a fact that prior 
to the mortgage the owner had sold certain plots 
of land but this was not knOi.vn to A or B. On a 
question arising at a partition between A and B, 
It was held that the plots so sold should be allot¬ 
ted to B’s share of the property. (Dn/ircfs, A. J. 
C.) Qaii Waliul Haq V. Mt. Biggan. 

9 0. I. J. 365 : 1923 Oudb 42 (2j. 

-- Equities—Mortgage of undivided share 

—Substituted security—Right of mortgagee only 
to properties allotted at partition to mortgagor. 

A mortgage of an undivided share in property 
which under a p.irtilion is allotted to another co- 
sharer cannot in the absence of fraud be enfor¬ 
ced by the mortgagee except against the share 
allotted to the mortgagor in lieu of the share 
mortgaged. The remedy of the mortgagee is to 
proceed against the substituted security. (tCanhai- 
ya Lai, A. /. C.) SAiYiu Muhammad v. Jawad 
Husain. 63 I. C. 659 ; 6 0. L. J. 495. 

_ Equities—Mortgage of undivided share 

— Partition—Mortgagee's rights in case of. 

The mortgagee of an undivided share from a 
a co-sharer must in case of a subsequent partition 
among the co-sharer enlorce his right as such 
against the partitioned share of his mortgagor in 
place of the undivided share mortgaged. 21 W. 
R. 233. Foil. Such a right is not a mere charge or 
equitable lien which can be defeated by a plea of 
bona fide purchase without notice. (Lindsay. 
/. C.) Kipayat Ullah p. Mahabir Prasad. 

24 I. C. 2 : 1 0. 1. J. n6i 
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PAETITIOK—Equities. 


Equities Mortgage of undivided sharn 

Froperty allotted to another co’sharer^Effect- 

If in a partition between co-sharers a portion of 
the undivided property which bad been mortgag¬ 
ed by one co-sharer to a third person falls to ihe 
share of another co sharer, the laiter lakes it free 
of the mortgage. [Chamier, C J and Shatfuddin 
/.) Raji Ram Tewari v. Surai Tewari. 

42 I. C. 454 : 3 Pat. I J. 134. 

Jurisdiction. 

- Jurisdiction—Order for, by Civil Court, 

An order for partition can be made by a Civil 
Court if the plff.’s litle is not made precarious 
by ihe Revenue Settlement by the revenue autho¬ 
rities and the title is not affected merely because 
property is held under a periodical settlement 
from the Crown. {Mookerjee and Buckland, JJ.) 
Midnapore Zamindari Co. v. Naresh. 

66 I. C. 833 : 33 C. L. J. 497. 

- Jurisdiction — Valuation, 

For purpose of jurisdiction in a partition case 
the suit is to be valued according to the plfif.’s 
share in it. (Jwala Prasad and Adatniy JJ.) 
Dukhi Singh v, Harihar Shah. 

5 Pat. L. J. 540 : 1 Pat. L. T. 695 ; 

58 I. C. 236 ; 1921 Pat. 89. 

Minors. 

Minors—When bound —Bona fide allot- 
ment—Full knowledge of facts-^Guardian’s Act 
when binding. 

Though a partition can be entered into during 
the minority of some of the members of a joint 
Hindu family, it is open to the minor members to 
show that the partition was unfair or prejudicial 
to their interest and their not binding on them. 

In the case of a co-owner who is only interested 
along with a minor in one or more items of pro¬ 
perty, when division is effected, such division 
must be a fair one and not prejudicial to the 
interests of the minor. Wherever an adult person 
deals with a minor through the minor’s guardian 
it is his duty to see that the transaction is a fair 
one and that the minor is not prejudiced in any 
way by an act or omission on his part. The duty 
is all the greater when the minor’s guardian is a 
young widow having no independent advice and 
the adult co-owner knows everything about the 
property {Spencer and Devadossy JJ.) Parama- 

SIVAM PiLLAI V. MBENAKSHISUNDARAM PII LAI. 

1923 Had. 96. 

■Minors—Living in separate house 


PARTITION—Oral. 

Where the Court is unable, owing to the im- 
paroble nature of the estate, to separate by ine™s 
and bounds the pltf.'s share from the rest, it 
should not dismiss the suit but should decree 

“'‘■er such share as lawtuUy be- 

Shah a. Tahir Shah. 43 3 ^ . 

60 I. C, 878 ; 19 A. 1. J 61,' 


-yorfe of division—A portion treated as 

separate from the rest. 

is the property to be partitioned 

IS treated as separate from the rest, it is not im- 
proper to ahow that part to be partitioned 

I EnTt m "■) Durgacharan 

V. Enamol Huq. 6 qI q 


Mode of division. 


No court would be inclined to accede to the 

® impartible unless it is 

shown that It IS a property the division of which 

A f ® Public right or poJiry or 

impair some permanent right 
® stranger to the co-tenancy or would 

good morals'’ M/ propriety, decency and 

good morals. [Mookerjee and Carnduff JJ \ 

Narayan Lal Gupta Chulhan Jl Gupta ’ 

14 I. C. 677 : 15 C. L. J. 376. 


The fact that the minor sons might live sepa 
rately in a house built by their mother would not 
constitute separation from other members. 
[Ashworth and Simpson, A.J. Cs.) Thakur 
Rudra Prasad Narain Singh v. Thakur 

Nirman Prasad Singh. 

9 0. L. J. 552 : 1923 0 61. 

Mode of division. 

Mode of division—Fractional share in- 

a. AIX: ^ ^ 


- ---- -# 

capable of partition 


-i of division— Encumbered fixed 

J by decree—How 

deposit by parly— 

Where a partition decree did not declare to whom 
an encumbered deposit receipt for Rs 10 000 
belonging to the family was to be allotteH snH 

tne bank. Held, that the plaintiffs and the de¬ 
fendants must share the 6xed deposit amount alike 

amouiit due to the encumbrancer • 
lhat.the mere fact of withdrawal from the bank 
did not estop the plaintiff from urging Ihat^the 
encumbered receipt should not be allotted to him 

alone. [Chevis, J.) Narpat Rai rDEviDAs 

54 P. L. B. 1913 : 18 I. C. 68 : 

11 P. W. R. 1013. 
Occupancy Holding. 

fteWiisg-inrid Revenue Act 

Any joint property is partible and so the suit 
for partition of an occupancy holding held ioinOv 
is maintainable but the landlord will be boind by 
the decision made without bis oermiaRion 
{Carvduff and Chapman, JJ.) Rajendra NaLin 
Saha v. Satish Chandral. 15 q 

Oral, 

oTe^encT~'^^^‘-btish-Nature 

A partition may be established by oral evi 

faXm oTpa=r'!iti^‘’n°“ta;re‘'j;t^T\“« 
S\‘^'cirfo“pro?/^ 

lands by one member to a -ihei in lhe“ m' lyl 
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PARTITION—Oral. 

(b) long possession of specitic parcels by different 
members ; (c) Keclamation and improvement of 
waste lands at great cost by individual members ; 
{(i) adtnissions of a prior partition by the memoers 
of tbe family; (e) separaie occupation of land and 
collection oi rent from separate tenants. {Mooker- 
jze and Bcachcfoft, Jf) Kulada Prosad 
Tewary V. Sadhu Charan Trwary. 

27 I. C. 412 : 20 C. L. J. 32. 

- Oral—Validity of. 

A partition of joint family property need not be 
io writing and the T. P A. docs not make it neces¬ 
sary. (Foa, C. J. and HartnoU, J.) ChocKALIN 
GAM CHETTV V. MAUNG YAUNGN’I 

5 Bur. L. T. 296 : 18 I. C. 524 : 6 L. B. R. 170. 

Parties. 

•Parties—Persons interested—Effect of 
partition. 

Persons holding interests in a village of a nature 
subordinate to the interests which is the subject 
of the partition cannot be ejected on the ground 
that the land in their occupation has been allot¬ 
ted to a different co-sharer at the partition. A 
party is not necessarily entitled to actual posses¬ 
sion of every land allotted to him in a partition 
proceeding. [IVazir Hasan, A. J. C.) Liaqt 
Husain v- Nakotam Das. 

4 U. P. L. R. [J. C.) 1 : 65 I. C. 780 : 

8 0. I. J 516. 

- Parties — Co-owners — Who arc. 

A partition can be ehected only as between 
co-owners. By co-owners is meant either joint 
tenants in common or co-parceners, all of whom 
must at the date of the partition have a legal 
inteiest in the properly partitioned. {Maung 
Kin,J.) Po Maung V. Anug Din. 

1 Bar. L. J. 26. 

Principles. 

- Principles — Pnriial partition —When 

allowed — Co-tenants. 

The general rule is that all property held in 
co-tenancy ai.d nothing but property held in co¬ 
tenancy should be included in a partition suit. A 
CO tenant, whose title to an undivided share of 
joint property is admitted as clear is entitled to 
partition as a matter of right. A difficulty in 
making a division of the subject-matter or a 
resulting prejudice to some of the co-tenants, is 
not a sufficient ground for refusing a partition ; 
and it has sometimes been maintained that parti¬ 
tion may be claimed, even though it be impos¬ 
sible to divide the property without materially 
impairing its value or even totally destroying it. 
Since partition can be claimed as a matter of 
right, a co-tenant is not required to make demand 
or to agree upon terms prior to institution of suit. 
But although, as a general rule, all joint property 
of the co-tena its must be included in a partition 
suit it is within the power of co-tenants, by 
mutual agreement, to make partition of a part 
only of the joint property, retaining the rest in 
common. The principle that a partition suit 
should include all the property of the co-tenancy 
is widely recognised, and it has been pointed out 
that if the rule were not enforced, a co-tenant 
might institute as many suits lo partition the pro- 


PARTITION—Prior partition. 

perty as his caprice dictated. Consequently, a 
partial partition cannot, as a general rule, be 
compelled against co-tenants who do nut consent 
thereto. But if some of the co-tenants desire to 
continue holding their moieties together and un¬ 
divided the Court may permit them to do so, 
and instead of making a separate allotment to 
each, set apart to all who so desire an allotment 
to be held by them jointly. If it appears, how¬ 
ever. that all the defendants have already receiv¬ 
ed all that is equitably due to tbein, the remainder 
may be awarded to the plaintiff; this is not partial 
but complete partition. Exceptions to the rale 
that a suit cannot he for partition of a poriion of 
the family property have been recognised when 
different portions ol the family property are 
situated in different jurisdictions, and separate 
suits for separate portions have sometimes been 
allowed, where different rules of subs-tantive or 
adjective law prevail in the different Courts, 
Again, a suit for partial partition has been allow¬ 
ed when the portion excluded is not in the pos¬ 
session of co-parceners and may consequently be 
decmeil not to be really available for partition. 

A suit for partial partition has also been allowed 
when the portion excepted is impartible property. 
In another class of cases, the rule has been relax¬ 
ed, namely, where the portion excluded is held 
jointly with strangers who have no interest in the 
family panition. But although partial partition 
by suit is allowed where different portions of the 
property lie in different jurisdictions, or some 
portion of the property is at the time incapable 
of partition or is from its nature impartible or is 
held jointly with stranger who cannot be joined 
as parties to a general suit for part tioo, these 
exceptions must not be taken to have frittered 
away the fundamental rule that a partition suit 
should embrace all the joint properly. {Mookev' 
fee and Cuming, JJ.) Kajfndra Kumar Bose 
V. Brojendra Kumar Bosb. 

37 C. L. J. 191 ; 1923 Cal. 601. 

- Prittoi pies. 

The principle of partition is that, if a property 
can be partitioned without destroying the intrinsic 
value of the whole property or of the shares, such 
partition ought to be made. If on the contrary 
DO partition can be made without destroying the 
intrinsic value, then a money compensation 
should be given instead of the share, which 
would fall to the plaintiff by partili m. A claim 
by a co-owner to partition can not ordinaiily be 
resisted. (SnMtirfcrs,C.) Hardandas Palan- 
DROY V. Sunder. 4 B. B. R. (1921) 67 : 

1922 V. B. 4. 

Prior Partition. 

- Prior partition—Evidence of- Posses¬ 
sion of share. 

A private partition followed by long possession 
of a specific share and payment of separate re¬ 
venue therefor creates title and bars the Collec¬ 
tor from making a partition. (Holmwood and 
Chapman, JJ.) Gopalchandra Deb Goswa i 
V. Padmapani GOSWAMI. 18 I. c. 814. 

-Pri 0 » partition—Cause of action— Bar , 

The existence of a private partition is a bar to 
the ro partitioQ of property, Where it is shown 
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FABTITION—Procedure. 

that the parties have acquiesced in the result of 
a partition, it must be presumed that they or their 
predecessors-in-interest were parties to the origi¬ 
nal partition. The fact that the original partition 
proceedings have been lost in antiquity is not a 
reason for disturbing divisions which have exist¬ 
ed for a long period. [Roe and Imam, JJ.) 
Manno Chaudhury V. Munshi ChaUdhury. 

3 Pat. L, J. 188 ; 43 I. C. 393 : 5 Pat. L. W. 97. 

Procedure. 

--- Procedure —Separation of sha*-ei of 

defendants—Court, duty of, iocall for stamped 
application from defendants. 

An order of a Court, in a partition suit, requir¬ 
ing the defendants to put in stamped application 
if they wished to have their respective shares 
separated, is a perfectly correct order. 23 B. 184, 
Rel. on. [Rattigan and Shakdin, JJ.) Mash- 

KURUNISSA V. HASHMATULLAH. 

274 P. L. E. 1913 : 20 I.C. 177 ; 

183 P. W. E. 1913. 


Eight to. 

Right to—Co'share*s—Rights after par- 


PAETITION—Eight to. 

making the other owners parties to the suit 
[Beaman and Heaton, JJ.) Narayan v. Lem 
42 Bom. 87 : 43 I. C. 471 : 19 Bom L. B. 9 32. 

- ^ight to~Joint possession—Proof of 

I^na suit for partition plainHffs should estab¬ 
lish that they and the defendants are not only 
joint owners but are also entitled to joint posses- 
Sion for, the object of the suit is to transform 
joint possession into possession in severalty 
[Mookerjee and Beachcroft, JJ,) Durga C«aran 
Acharjee V. Khunkar Enamal Hug. 

45 1. C. 705:27 0. L. J.441. 


tition—Imperfect partition. 

The co-sharers iu a mahal have a right to effect 
a partition by private arrangement amongst 
themselves and it may be the most convenient 
method of effecting such a partition to assign the 
entire holding of a particular tenant to a parii- 
cula group of co-sharers. The only difference 
effected by a private arrangement and one pro¬ 
perly carried out under the orders of the Court 
is that the incidents of the private partition are 
difficult to prove, and that confusion and litigation 
may arise afterwards owing to the preparati m 
of village records which are at variance with ac¬ 
tual facts. After partition it is open to the sharer 
to eject tenants at will continuing on the land. 
\MearSt CJ. and Piggott, J.) HawAL Rai v. Har 
Prasad. 45 A. 7il: 21 A L. J. 634 : 

L. E. 4 A. 437 (Eev.): 1924 A. 57. 


Right io-Co-shar ers — Inconvenience — 


Party wall and sfatr-case. 

The inconvenience and difficulty of partition¬ 
ing the subject-matter is no answer to a rlaim 
for partition by a c l Owner It is open to a court 
to order partition of a stair-case and party wall 
in a proper case. 10 C. 676 ; 13 C. L. J. 322 ; 7 
Bon^. L R. 482 ; 36 B. 275, Ref. [Banerji, J.) 
Rahmatullah V. Dharam Singh. 

20 A. L. J. 90 : 

L. E. 3 A. 93 : 1922 All. 185. 


Right to — Inconveniences. 


A suit for partition should not be dismissed 
because of the inconvenience of partitioning. 
{Rufique, J.) Masiti v. Haidar Husain. 

33 I.C. 810; 14 A. I, J. 35. 

Right to^Suif by one tenant in com- 


mon to recover his share of land and rent—Suit 
against lessees only of parties. 

Where lands owned in common have been 
leased out one of the owners in coramon can 
sue to recover by partition his share of the lands 
aj?d jt§ rents direptly from the lessees without 


- Right to—Suit between holders of differ • 
ent interests. 

A suit for partition is maintainable although 
the interest of the parties in the property in the 
suit, though permanent, are not of the same 
grade, c.g., one party is an occupancy raiyat and 
the other a permanent tenure-holder* 37 C. 918 
(P. C.), Foil. Such a suit is competent though the 
partition is likely to be a temporary one. [Flet¬ 
cher and N. R. Chatterjee, JJ.) Roshen v. Atab 

43 I. C. 341. 


Right to Sharer not in possession. 

A person who had no possession, actual or 
constructive, of any share of the disputed pro¬ 
perty is not entitle^ to maintain his suit for 
partition. His remedy is by a suit for joint pos¬ 
session and partition on payment of ad valorem 
Lourt-fee. {Asutosh Mookerjee and Beachcroft, 
JJ.) Lokenath Singh t». Dhwakeshwar Pro- 

21 C. L. J. 253 : 27 I. C. 465 : 

20 C W. N. 61. 


Right to. 


The righi to demand partition is one of the 
incidents of joint ownership which enables any 
of the joint owners to demand partition in spite 
of the lact that the previous suit was dismissed 
[Chevis and Shadi Lai, JJ.) Gulab Shah v 
Haveli Shah. 87 P. B. 1915 : 31 I. c. 463 : 

181 P. W. E. 1915. 

—- Right toSuitfor iitle—Bar. 

Completion of partition is no bar to a subse¬ 
quent suit for the determination of title which 
was not disposed of in the partition proceedings 
[Rattigan and Chevis, JJ.) Parshotam v. Raj 
Devi. 129 P. W. E. 1913 : 19 I. C. 702 - 

219 P. L. E. 1913. 

^i&bt to Plaintiff keeping back pro¬ 
perty in his hands—If suit for partition main- 
tainable. 

\so\i forparMtion is not maintainable if the 
plamtifl keeps back some property in his posses¬ 
sion without throwinp it \vMo tho hotchpot 
[Robertson, J.) Mahbub Baksha v Abdul 
Rahman. 

4 P. W. E. 1912 : 13 I, C. 816 : 34 P. L. E. 1913. 
Right to—Lessee can claim parittion. 


It is not only the persons having permanent 
title tnst C30 cldirti partition but even lessees 
for years can do so. [Chamier. C. J and Sharf- 
uddin,J.) Lalit Kishore Mitra v. Girdharz 
SINOH. 30 C. W. N 1306 ; 1 Pat. L. J. 441 - 

351. 0. 861 :2Pat. X, W. 383. 
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partition—S uit. 


- Right to — PlainHff's want of title to 

share—Defendant's claim to share. 

Although it IS the right of every defendant in 
a partition fuit to ask to have his own share 
divided off and given to him and he is qua his 
claim to a share on partition in the position of a 
pliintiff, yet where the case of the plaintiff fails 
on the ground that he has no right to a share at 
all and that a suit for partition is not maintain¬ 
able at his instance, the reason of the rule fails 
to applv and there is no suit for partition and 
consequently for determining the defendant's 
share. The maxim applicable is “ cessante 

ratione, cessat ipsa lex". [Raymond, A, J. C.) 

Chaithram Manghanmal V. Lalchand. 

15 S. 1. R. 195 : 1922 Sindh 4. 

Sbemilat. 

_-Shamilat—A/odc of fartition—Mainte¬ 
nance of possession— Compensation for turning 
Baraio into Revision—Limitation. 

Where Shamilat is being partitioned the pos¬ 
session of the shareholders therein should be 
preserved to the extent of their respective shares 
only. Where, however, a shareholder has sunk 
a well on his share of such land, thereby chang¬ 
ed 16 karals 17 marals into Chahi from barain he 
is in equity, entitled, by way cf compensation, 
to some portion of it. A Court of revision can 
review a finding upon a question of limitation. 
[Meredith, F.C.) Hukum Singh v Sham Singh. 

10 I. C. 293 : 1 T.VJ R. (Rev.) 1911. 

Subject-matter of. 

- —Subject-matter of—Easements. 

The same principle has been applied to parti¬ 
tion of joint properties. On a severance of tene¬ 
ments by a partition of joint property, and in the 
absence of a contrary intention, expressed or 
necessarily implied, all such easements as are 
apparent, continuous and necessary for enjoying 
any of the undivided shares when the partition 
was effected, pass to the co parceners to whom 
such shares are respectively allotted in severalty. 
14 C. 797 ; 26 C. 516; 8 b. H. C. R 181 ; 14 b. 
452 ; 28 M. 495. [Mookerjee and Chotzncrx JJ-t 
Sarojini DEBt V. Krishna Lal Haldar. 

36 C. L. J. 406 : 1923 C. 2fi6. 

_—- ’Subject-matter — Compromise decree 

Fresh suit—Other property included. 

In a partition suit a compromise decree was 
passed. The propeitics were to be held in equal 
shares and the decree reserved liberty to the 
parties to apply for partition as occasions arose. 
On a fresh suit for paitition of the properties 
held in equal shares along with some other pro¬ 
perty; Held, that the liberty reserved would not 
enable the plaintiff to apply for partition of the 
properties when there was do order in the decree 
itself for such partition. “ The lib'*riy to apply” 
did not empower the Court to deal with matters 
outside the scope of the order. (Chatterjea and 

Pearson 77.) Hanseswak Pal v. Bepin Bbhary 
Pal. 1922 Cal. 197. 

_ Subject-matter of. 

A partition suit cannot include property unless 
each of the panics to the suit claims an interest 
therein [Mookerjee and Roe, 77.) Sris Chandra 

V, MAH.MA CUNDRA. 83C®L. ®-23V, 


__ Subject-matter of—Lands not belonging 

to all co sharers. 

In a suit for partition, lands belonging to some 
co-sharer and not to all cannot be subject-matter 
lor division. {Jenf>ins, C. 7. and Mookerjee, J.) 
Ram Taran v. Hari Charan. 22 I. C 30 : 

18 Ca Lt J* 566« 


- Subject-matter of—Hindn and Maho- 

medan Law—Suit nol maintainable. 

It is not expedient to allow suits for partition 
of a portion of the properties since it would lead 
to a multiplicity of suils and to endless litigation 
between the panics who are jointly entitled t*^ the 
properties. Ther'* is no distinction in principle 
between partition of joint property under Hindu 
or Muhammadan Law. <Chitty and Chaferjee, 

77.) Mahomed Fazlur Rahman v. Mahomed 
Fazlur Rahman. 10 I. C. 354: 16 C. W. N. 677. 

- Subject-matter of — Common and not 

joint property — E.xclusion of some items Effect. 

A suit for partition of common properly, not 
joint property, is not liable to dismissal on tbe 
ground that all the Joint property in respect of 
wh'ch it might have been brought has not been 
included. 1 he objection as to partial partition is 
not available in such a case. It is always open 
to the defendant in such a case, if he thinks him¬ 
self prejudiced by the exclusion of any property, 
to bring a suit himself in respect of it and have 
it tried with the other suit. [Oldfield and Deva- 
doss.JJ.) Pakkiri Kanni V. Haji Mohammed 
Manjoor Sahib. 18 L. W. 346 : 

(1923) M. W. N 665 : 33 M. L. T. 44 iH. C.) ; 

46 Mad. 840 : 

45 M. L. J. 321 : 1924 M. 139. 

Suit. 

- Snif— Appeal against preliminary 

decree does not he. 

lu a pa'tition suit no appeal lies from a pre¬ 
liminary decree alone, even though it is preferred 
before the passing of the final decree. (Stanley, 
C.J and Saner ji,J,) Narain Das?'. Balgobind. 
8 A. L. J. 604 : 11 I. C. 617 U) : 33 A. 628. 

Suit for—Questions to be considered. 


Considering that partition suits are always ex¬ 
tremely complicated any question regarding dis¬ 
putes with regard to particulars, such as between 
a mortgagor and mortgagee should be kept out 
of the main partition suit or if they are taken up 
in the course of the trial, very great care should 
be taken to keep such question separate as far as 
possible, [Maclcod, C. 7. and Crump, J,) Babu 

SING NarayaNH V Sambhaji Shiwaji. 

1923 Bom. 994. 

Suit for—Reliefs to be claimed—Sep*i 


rale suit for accounts for anterior period Not 

allowed. , . . 

When a person files a suit for partiHon oi 
certain properties he must include therein all the 
claims he has at that lime relating to the subject- 
matter of the suit, A subsequent suit for accounts 
relating to a period prior to the partition will not 
lie [Macleod, C, 7. and Coyajee, J.) VisHNU 

MORESWAR DABHOLKAR V. GaNOADHAR GaNBSH 

Dabholkar. 45 Bom. 823 : 24 Bom, L R* 802 : 

1922 Bom. 10* 
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Suit fof-^Liability and negligence — 
Questions of, cannot be left open by court. 

It IS not CJrapeteot for a Court in a partition 
suit to leave open questions of the negligence of 
the manager and recovery ot outstanding balances 
to separate suit*, Tne proper procedure would 
be to deal with these matters in the partition pro¬ 
ceedings themselves when accounts are being 
taken. When toe Court leit open such a matter 
and a subsidiary suit was brought in respect of 
the matter, held that the suit was not maintain¬ 
able, {Miicteod, C, J, and Shalif J,) Gulab 
Chand V. Kamnath. 64 I. C. 995 • 

23 Bom. L. R.' 1171.' 

- Suit for—Pljf.'s title defective---Proce 

dure. 

All the parties are in the same position in a 
partition su.t arid if, at tne date of suit the plff.’s 
title was defective but it has since been perfected 
the suit can proceed. The Court can also trans¬ 
pose a dett. as pld. and continue the suit. {Mac 
Itod, C. J. and Fawcett, J.) Vishnu Nakhar 
Sapke V Shriram Kaghunath Karkare. 

61 I. C. 388 ; 23 Bom. L. E. 391. 

- Suit — Compromise among some of the 

parties—Effect of. 

There can be no compromise binding upon 
all the parties to a partition suit until and unless 
all ihe parties have joined in the compromise. 77 
I.C. 242 Rdl. (Mookerfee and Rankin^ JJ.) Tara- 
PRASANNA SARKAR V KaLIKA MOHAN SaRKAR. 

38 C. L. J. Ill : 1924 Cal. 80. 


PARTITION—Suit. 

roay determine issues of title, investigate disputes 
between parties claiming the same share, and 

then proceed with the putition so as to dispose 

between them. Where 
nnd 's claim to share in the land 

partition is 

partition and cannot be avoided 
a’" {Mookerjee and 

L DebYA 2,. AMMAYA- 

NATH bANEaJEE. 35 q. L, J, 630 I 

1022 Cal. 307. 


■ ” " '"Sm*/ for — Parties — Maintenance holder 
if necessary party^Mother. 

in a suit tor partition of joint property all the 
share holders roust be represented before the 
court. But 3 person who has no present interest 
in the property but who would become entitled 
to a snare in lieu ot maintenance is not a neces¬ 
sary party, {Mookerjee and Chotzner, JJ.) Jadu 
Nath Sarkar v . Hara*^ Chandra Sarkar. 

49 C. 1043 : .36 C. L. J. 217 : 1923 C. 221. 


Suit — Duly f Court — What -proper^ 
ties to he included—Division on questions of dis¬ 
puted title—Parties to the suit. 

In a suit for partition, it is incumbent upon the 
Court, before the preliminary deciee is made, to 
determine whether the property included in the 
suit are the joint properties as alleged, of the 
parties to the litigation. It is not the law that a 
question cannot be raised and tried in a partition 
suit Unless its solution interests each of th^ par¬ 
ties to the litigation. A suit for partition may 
and does often involve the investigaiion of dis 
pnted questions of title, and an attempt to avoid 
them can only lead to needless multiplicity of liti¬ 
gation. The C mri has ample authority to direct 
the successive trial of the issues separately affect¬ 
ing different defendants and even to record inter¬ 
locutory judgments thereon to be made (he basis 
of the 6oal judgment at the conclusion of (he 
whole case. There is no reason why disputed 
questiots of title should not be decided in the 
course of a suit for partition of joint properties. 
The court which is one of general ju*’isd!ction 
administering both legal and equitable remedies 

C D—VoL. IV 36 


- Suit—Frame of. 

1 J" [or partition the plaint should include 
the whole ot the family properties. A suit for 
partiiion asking for separate possession of his 
share cannot be treated as a suit for recovery of 
rossession of immoveable property and a similar 
rent for moveable property so as to allow plaintiff 

elect whether he will give up the claim for 

^ther. {leunon and Chaudhury, JJ.) Beni 
Madhab V , Gobinda Chandra. ' 

46 I. C. 165 : 22 C. W. N. 669. 

Urial. of 

In a partition suit it is not very material as to 
whether the plain US ,s or is not aci^lly hi pol? 
session of his share. Bet in the Mofussil Court 

nVscps 1^°*’ ^^^ause, if plaintiff is out of 

possesMon he must ask, first of all. to be restored 

^ to possession of his share and pay additional Id 

valorem fee upon his plaint, whereas in a case 

where the plaintiff is m possession, he simply 

sues for partition and separation of bis share on 

his plaint bearing a stamp of Rs. 10 only. (Fla- 

'aV. 

— Suit—Compromise by some of the parties 

-Consent~-Decree~~Validity oi—Appeal. 

who were not 

patties 10 the petition of compromise enteiedinto 

nn.r""^ defendants a e 

not bound by the terms and the decree bared on the 

1 , ^ 'oy compromise cannot 

be efiected when the compromise is not among 

all CO owners and therefore a consent decref 

based on such a compromise cannot bind any of 

the panies to the suit. An appeal may be prefer- 

red by a person not party to the consent deoree 

though a consent-decree is not ordinarily appeala¬ 
ble. {Mookenee and Beachcro/t, JJ.) GOBiNn 
Chandra Sardar v. Bhagabat Sardar. 

27 i. C. 248. 

■Suit—Purchase by ro-sharer, of joint 


fan,ily frojerty. benami in e.eouHon of '‘LeZ- 
Suit for possession by other sharers. 

Under a butwara, which took place 
the plaimi3s,M and others, the liff. w 
entitled to a stable who sued forrecovl'y of the 
same against M. M pleaded that in exerufinn «f f 
decree against him. the s.able was purchlse<?b^ 

H. I^ was found that the purchase wa«i ^ 

for M. Held, that H. being'a benrmidar ZZZ 

‘he plain.ifi, coul‘rntrbrd?pVIvrd"o?'’h"e 
benefit of the allotment that had been made ip 
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their favour under the butwara. [Ghosh and 
Pratt JJ.) Wajihuddin v . Mazhar Hussain. 

16 I. C. 457 : 10 C. L. J. 20 (Note) 

^^uiifor — Effect — Parties. 

A 


A partition creatC'S new right** with respect to 
th^ property all »tted to each co sharer irrespec¬ 
tive of their rights prior to their partition and 
each becomes entitled to exclusive possession oi 
the property allotted. A mortgagee is net a 
necessary party to a partition snit Only owners 
and co-sharers are necessary parties to a partition 
proceeding ^nd a mortgagee has no claim to be 

made a party to it. 2 P. R. 1918 Rev fol. {Abdul 
Kaoot J.) Mohammad Din v Muhammad. 

‘ 67 [. C. 426 : 3 Lah. L. J. 377. 


Suit—Defendanf^Right to share. 


Every co*sbarer. whether plaintiff or defendant 
in a partition suit can talce advantage of the 
decree and can claim his share of the propeitv 
and the suit cannot be di'^m'S'^ed for default of 
one of the parties only [^hah Din and Sco'/- 
Stnith, JJ.) Debi Sahai v Tara Chandka. 

44 P. W. R 1818 : 44 I. C. 135 : 

22 P. L. B, 1918 

■Sutt for—Ofuisston of item by mistake— 


Failure to amend plaint — Effect. 

After preliminary decree in a partition suit, one 
more item of family properly was brought to light 
and it was directed to be added to the list of pro¬ 
perties on payment of court-fee but the plaint was 
by oversight not amended. Held, that tne adden 
property could still te included in the final 
decree. {AyUng and 0(igc*'s, //.) Ramaswamy 
Chetty V, Falaniappa Chetty. 

18 L. W.666 : (1923) M. W. N 841 : 

1924 Mad. 354. 

■Suit—Valuation — Court-fees—S* 7, Cl. 


{tv) {f). 

In a suit for partition part of the joint property 
to be divided is comprised of a mundi trade the 
plff. can value it under S. 7. cl. (iv) i/i a-'d need 
not value it in accordance with a tentative valua¬ 
tion to be amended subsequently alter inquiry. 
[Oldfield, J,} Balapattabhi v. Subbaraya, 

14 L. W. 44B : 

(1921) M. W. N. 611 : 41 M. L. J. 43S. 

-Suit— Parties—Co-sharers—Transfer of 

A ^ ^ • 


m share, if necessary—Essentials of action. 

The transferee from one of several co sharers 
can bring a suit for partitic n without implead¬ 
ing his transferor, though the latter may be a 
proper party. In order to succeed in a paftition 
action there must be not only unitv of title but 
also unity of possession, (Couffs and Das, JJ.) 

NaNDKESHWAR MiSRA V. SUDARSHAN. 

1923 F. 162. 

_ Suit—Interests of parties not co-ordinate 

— Procedure. 

Id a partition suit, the mere fact of the parties 
owning interests which are not co-ordinate in 
decree is not a bar to partition provided the entire 
16 -aanas of the superior and inferior interests 
are actually represented, and the balance of con- 


FABTITION—Unregistered deed. 

vemence is under the circumstances in 
tavour of allowing the partiti'.n. {Das and Ross, 
JJ.) John SOLONO 1^. Ram Narain. 611. C. 378. 

—Suit—Compromise with some defendants 
Dismissal of suit —Right of other defendants 
to continue the suit. 

It is the right of every defendant in a partition 
suit to ask to have his own share divided off and 
given to hitn and he is qua his claim to a share on 
rartition in the position of a plaintiff, l^^ut this 
nriociple d ics not apply to cases where it is 
found as a preliminary point that plaintiff is not 
entitled to any share. 31 Bom. 271, Foil. Hence 
where in the cou.se of a partition suit, a com- 
pro nise was arrived at with some defendants 
and ttie com.'romise petition stated tha* in conse¬ 
quence of a release deed executed by plfi .’s mother 
he was not entitled to a share at all, the other 
deiendants were not entitled to proceed with the 
?«uit qua their shares. [Raymond, A.J.C.) 
Choithram Manghanmal V. Lalchand. 

66 1. C. 808 : 15 S. li B. 195. 

- S«i7 —Minor heir not made party—His 

title recognised — Decree. 

Where a minor heir was orritted in a partition 
suit between co-w'dows but the minor’s title to a 
share was recognised and the Lower Court gran¬ 
ted a decree to be made absolute only on the 
Widows furnishing security tor the proper care 
and maintenance of the minor and her share, 
Held, the C uit had no jurisdiction to impose the 
condition and that the plaimiff was entitled to a 
decree unconditionally for partition ol her share. 
[Stuart, J.C. and Kendall, A. J. C.) MahrajA 
V. Sukhrani. 25 i. C. 904 : 1 0. L. J, 493. 


Suit—Court's powers. 


In a suit for partition u Court of equity does not 
act ministeri.tlly and at the call of parties cnlitled 
to panilioii ; it adjusts the equities of all parties 
conctrnf*d. {Crouch, A J. C. and Boyd, A. J. C.) 
Turabalisha V. Bibi Naju. 

25 I. C. 863 : 8 8. L. B 88, 


Trees. 
Trees—Go with land. 


Trees growing upon the land, the subject of 
partition by the revenue authorities, go with the 
land and, if not excluded, will be deemed to have 
been allJtted to him to whom the land was allot¬ 
ted. {banerjee, J.) SuNDAR Lal v. Dharam Pal. 

98 I. C. ITI. 


Unregistered Deed. 
Unregistered deed — Admissibility. 


The * factum' of a partition as distinguished from 
itsterms may be proved by evidence independently 
of the deed ol partiti* n itself. Per Beaman, f. 

A fact, which does not necessarily constitute a 
term in any real sense of a contract, grant or 
other disposition of property, may be proved, 
although the writing in which the terms i f the 
grant or other disposition of property are embodi¬ 
ed, cannot be proved for want of registration. 
{Scott, C. J. and Beaman, J.) Chota Lal AdiT- 
RAU Travadi V. Bai Mahakorb. 41 Bom. 468 s 

40 I. C. 83 : 19 Bom. L. B. 888. 
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——Nature of. 


A suit for partition determines the shares of 
the co-sharers stf. (Stephen and ChatUrjee, 
JJ.) Saroda Prasad Roy v Kailash Bashin 

18 I. C 117 : 17 C. W. N. 128. 
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partition act (IV OF 1893}, S. 2. 

in the Trial Court, and the mode suggested bv 
the party was disallowed. (RaUque. /J Mas7ti / 
Haidar Husain. 33 I. C 810 :14 A. L J as! 

3 2 Dd ^"^Ofcicr fof scilt nf #/ 

1 ,4^ 2 .nd 0 / n,orAttTtL!VltV''"‘ P^rticll 

If in a suit for partition there are two parcels nf 
land one capable of partition and the otb^r not so 
^pable. the court can order the sale of the latter 
an order directing the sale of one of the 
allotments obtained after -partition is not within 

Chotznlr AC. ^Mookttiee and 

i^hotzner, JJ,) Jadunath Sarkar v. Haran 

Chandra Sarkar. 36 C. L. J. 317 : 49 C. 1C43 ■ 

1933 C. 331.‘ 


4 agee right in Zatnmdari- 

Where a mortgagee right in a Zamindari pro¬ 
perty is sought to be partitioned the party to 
the suit owning at least a moiety can request the 
Court to have the property sold to the highest 
bidder and to distribute thp proceeds amongst the 
sharer. (Bannerjt and Ryves, JJ.) Banker Lal 
V. Shanxi Prasad. 35 357 . 

19 I. C. 651 : 11 A. L. J. 684. 


—-Ss. 2 and 3— for sale~~When 

to be made. 

The provisions of the partition Act apply to 

the stage at wnich the suit is in the Court of first 
instance. The various provisions of the Act 
manifestly indicate that, if any action can be 
taken under the Act. it can mly be laken in the 
Court of first instance before a decree for parti¬ 
tion has been actually made. After a decree for 

... ^ ^ ^ ^ one of the co-shares 

in the property has remained quiescent in both 
the Courts below, he could not be allowed to ask 
final Court of Appe al to do lor him what the 
Court might have done if he had moved the Court 
when the case was under trial. [Banerji J.) 
Abdul Haq i». Motilal. 1923 A. 293 (Ip 


-8. 2 ^Scote of» 

Under S. 2 of the Act, action can k- 
taken not only when the property is wholly im- 
partiDle but also when a partition cannot conve- 
memly be made. (Broadway and Martinean 11 \ 
Mohammed Maj.d Ullah Khan v. Lhamm^d 
Hamid Uleah Khan 1824 L Mt 


•S. 2— Inconvenience — procedure. 


If any party to a decree for partition finds it 
inconvenient in actual practice it is open to him 
to apply under S. 2 ot tne Aci. (Banerjee, J.) 
Rahamatullah V. Dharam Singh. 

20 A. L. J. 90 : L B. 3 A. 93 : 

1922 All. 185. 


When the partition of a house is impracticable 

rfhp""" accord" 

pf A down in S. 2 oi the 

Paitition Act even in the absence of a formal ob 

lection bythe parties as to the pussibility of a 
satisfactory partition of the property, (miber- 
force* J .) Ganda Ram v. Sonayya Rau, 

66 I. C. 885 ; 3 Lah. L. J. 102. 


-^Ss. 2 and 3— Dwelling-house^Reason¬ 
ably or conveniently partitioned—Application for 
withdrawal of suit. 

In a Suit for partition the defendant offered to 
purchase the plaintiff’s share at a valuation, 
should the Court be of >pinion that the partition 
could not be effected and the Court thereupon 
appointed commii-sioners who valued the 
plaintiff’s share and defendants were allowed to 
purchase it. Held, that the Court bad acted in 
accordance with Ss. 2 and 3 ol the Partition Act 
when the parties were not at issue on the point 
that a division could not be reasonably made. 
'I’he Court had further exercised a sound discre¬ 
tion in disallowing the application for withdrawal 
of the suit inasmuch as it had been made at a 
stage at which the defendant had become entitled 
to the benefit of S. 3 of the Partition Act. 
{Piggott and Walsh, JJ.) Umrao Singh v. 
Uhrao Singh. 47 I. C- 905 :16 A. L. J, 584. 

--8. 2 —Suit for partition—Partition incon¬ 
venient--Whether Appellate Court can order sale 


2-Orrfrr salt-When inappr,- 

Where a partition of joint property consisting 
of houses And lands could quite conveniently hi 

tirade in the ordinary way by allotting to each 
sharer houses and lands approximately of the 
value of his share at the same time respecting as 
far as possible previous actual possession, a. far 
as houses are concerned, any small excess or 
deficiency being made good by money payments 
there is nooccasi'n for resort to the^ method of 
a'lction. (Johnstone, C- J, and Smith, J) Fateh 
Chand V. Bilas Rai. 61 P. I. B 1 9 TI“ 

^ *916 • 

34 I. C. 687 : 140 P. W. E. 1916. 


Anv fVh * of consent. 

Any of the parties consenting ,0 a sale under 

the Act, may withdraw his conseni, but th. 

withdrawal must be made before the order for 

sale IS made. iWallis, C.J. and Rantesam.T) 
Akilandammal ». Ranganatham Chetty, 

62 I. C. 730 ; 13 L. W. 429. 


of property. 

An Appellate Court can order sale ot properly, 

when the partitioning is inconvenient provided _ _ 

objection was taken to the mode of partitioning, | by metes and bounds 


-S. 2— Inconvenience— Remedy. 

If a decree for partition is found to cause undue 
tnconvemence it is open to either party to apply 

thiol Ac? w ‘r ® of the 

4 u. B. B. (1981) 67 : 1932 U. B, 4. 


Si. 9 ud 2—Dwelling-house—Partition. 
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Where the passage in a dwelling-house giving 
access to the rooms of different co sharers must, 
perforce, be left joint, the property is not suscepti¬ 
ble of pariii'on by metes and bounds A co- 
sharer who appbes for sale of the property has 
no right to buy up the ^hares of other co sharers; 
the right to buy out is vested in other co-sharers 
who have not applied for sale. iPratt, J. C. and 
Kemp, A. /. C.) jHUJdNADAS v. Mui.chand. 

24 I. C. 273 : 7 S. L. R. 117 

_ - S.A—Scope and object of—Form of de* 

cree. 

The object of S. 4 of the Act is to provide in 
certain cases an alternative course by which a 
plaintiff claiming partition by metes and bounds, 
may be compelled at the option of the defendant 
to accept pecuniary compensation. The section 

mu>t oe strictly construed and the words 'shall 
uQdertake'in toe section mean that there must 
be an unconditional orter, from whioli the person 
making it. will not be permitted to resile and on 
such undertaking the Court is bound to direct a 
sale. A decree passed under the sections should 
be one which has the effect in law of transferring 
the ownersbio of plaintitt’s share to the deicndant 
who has undertaken to purchase it. Semble—ThQ 
decree should compel the plaintiff to execute a 
deed of sale in favour of the defendant, as in a 
suit for specific performance of contract. On 
refusal by plaintiff Court may execute the docu 
ment. On this detendant would become liable 
tor the unpaid purchase money and the plaintiff 
may maintain a suit lor recovery of the same if 
unpaid. [Piggoit and Ryves. JJ.) Ilias Ahmad 
V. Bulaqi CHaND. 

39 All. 672 : 41 I. C. 867 : 15 A. L. J. 677. 

_5. ^—Object of—Transferee of, a sharer. 

Plff. was a transferee from one of the two co¬ 
sharers the other transferred his share to deft. No. 
3. Plrf. obtained a decree for possession of his 
one-third share against the original sharer deft. 
No. 2 who applied to have valued and paid off 
not onl/ the share of the plff. but also of deft. No 
3. Held, that he could have a valuation made of 
the plfl.'s share but not of deft. No, 2 who was not 
suing. Per Macteod, C. / -The object of S. 4 is 
to enable me members to buy out an outsider who 
is a iransicrec from one ol the co-sharers. Ordi¬ 
narily an application of this kind would be made 
before a preliminary decree is passed. This 
would put an end to the suit unless one of the 
detts. wished to continue and apply to have his 
name inserted as plff. in the place of the plff. who 
has been bought out a transferee who is not a 
member of the famMy is limited to a transferee. 
Per Shah, 7.—S. 4 is limited to transferees who 
sue for partition. The right given to a sharer 
who is a st'angcr is limited to a trrnsferco who 
sues for partition and cannot be extended to any 
deit. co-sharer who may claim his share in a 
p 3 itiiion Suit. {Mctcleod, C, 7. and Shah, 7.) 
Khanderao V, Balakhishna. 

64 I. 0. 917 : 23 Bom. L. B. 1088, 

— i; 4 —Option given under is not taken 

away. 

A preliminary decree was passed In a partition 
suit declaring defendants 3 and 5 to be entitled to 


buy plaintiff’s share or allow his share to be 
divided. Defendants 3 and 5 appealed and plaintiff 
filed a cross'Objectioo it the effect that the option 
to purchase could do- be legally restricted to de¬ 
fendants 3 and 5. This cross objection was not 
pressed. In the trial Court a‘ter this the first 
defendant who was admittedly owner of half 
share was given option to purchase on his appli- 
cation.—He/rf. that the preliminary decree in the 
suit could noi take away from detendant No. 1 the 
option of purchase which was given to him under 
S. 4 of the Partition Act of 1893. 12 
C. L. J. 525 and 45 Oal. 873 followed. The 
fact that the objection taken by the plain¬ 
tiff in appeal was dismissed is of no assistance to 
the defeodants 3 to 5. [Newbould and Panton^ 
77 .) KtKODi Narain Basu V . MriNalini Dasi. 

1U22 Cal. 129v 


-—8. A—Order under—Decree—Appeal, 

An order under S. 4 of the Act made in the 
course of a partition suit is a ‘decree’ which is 
appealable. ‘Court’ ir. S. 4 includes an Appellate 
Court. An application under S. 4 may be made 
even after a preliminary decree in the suit. 
{Richardson and Walm^ley, JJ.) PRAN Krishna 
Bahaduri V Kbshab Chandra Roy. 

45 Cal. 873 : 45 I. C 604 : 22 C. W. N. 615. 


—-8. ^Scope — Interpretation. 

S. 4 of the Partition Act is not restricted in 
scope and applies even where the person who 
claims partition of a family dwelling-l»ouse has 
also obtained a transfer of a share of other family 
property. 12 C. L J. 525 Fol. {Mookerjee and 
Beachcroft,JJ.) Gopal Chandra Mukhopadhya. 
V . Probuat Chandra Biswas. 4o I. C. 677. 

- -8. A—Inconvenience io divide property — 

Procedure lo be adopted. 

In all partition cases apart from Act IV of 1893, 
where it is inconvenient to divide a propcity, 
it should be left in the possession of one in actual 
occupation and the others given compensation for 
their shares. [Ramptni and Shatfuddtn, JJ.) 
Basunta Kumar v . Moti Lal. 

15 C.W.N. 665 Note: 111. C. 370 : 6 C.L.J. 8 Noto. 

- 8 4 —Scope of. 

S. 4 of the Partition Act refers to cases where 
a share of a d ^tiling-house belonging to an un¬ 
divided family has been transferred to a person 
who is not a member of such a family the princi¬ 
ple beiog that property must so far as possitle be 
left in the possession of the person in occupation, 
{Pipon, 7, C.) Ghulam Haider Khan v . Sardar 

ALI KHAN. C. 748 


-8. A—Undivided family^Right of 

5er, to compel stranger to accept value for his 

share, . « ^ 

The expression 'undivided family’ In S. 4 of the 

pariitiun Act, means undivided qua the property 
sought lo be divided and to be a family owning it 
without dividing the same. It is suBicieut if the 
parties are co-owners, whether as joint tenant! 
or tenairts in-coinmon. In either case a member 
of a family so owning is entitled to claim Iha* the 
transferee of a share who is a stranger, shall ac¬ 
cept a money yaluation of his share theiein, 3(3 
A 324, Ref. {Pratt, 7. C. and Crouch, A, 7. C.) 

Kundan Das v. Dbomal. 

80 I. 0. 086 : 9 S. L. B. 84. 
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PAKTITION ACT (IV OF 1893), S. 10. 
g jQ— Appiicabiliiy. 

S. 10 is applicable where a preliminary decree 
has been maHe but a final partition has not been 
effected. iBenson, O. C. 7. and Napier. J) 
Sepahdur Khan Santhoji v. Badi Bi. 

19 M. L. T. 337 ; 17 I. C. 284 : (1912) M.W.N. 943. 

PAETNER. 

See (I) Contract Act, Ss. 239—266. 

(2) Partnership. 

PAETNERaHiP. 

Accounts. 

Authority of Partner, 

Disiolntioo. 

Good will. 

Xiability of Partners. 

Bights of Partners. 

Sub Partner. 

Suit. 

Accounts. 

^“Accounts—Suit for barred—Another suit 
for share of assets received by ex partner. 

A partner hip was dissolved in 1910 before the 
d eath of one partner and a suit by the plaintiff 
iri 1913 for partnership accou^'ts and profits w as 
dismissed on the ground of being barred by 
limitation. A second suit was lodged by the 
plaintiff for his share of assets alleged to have 
been received by the defendants as debts due to 
the old firm. Held, in all cases where for any 
reason it did occur that after the dissclution and 
complete winding up of a partnership assets 
which had not been taken into account fell in, it 
ought to be divided bet-veen the ex-partners or 
their representatives according to their shares in 
the former partnership. If on the other hand no 
accounts have been taken and there is no contest, 
that the partners have squared up, then proper 
remedy, where such an item falls in, is 
to have the accounts of the partnership taken; 
and if it is too late to have recourse to that 
remedy, then it is also too late to claim a share in 
an item as part of the partnership assets, and the 
plaintitf dops not prove aod cannot prove that 
upon the due taking of the accounts he would be 
entitled to that share. It might well be the case 
that one of the reasons why no final balancing of 
the accounts took place was that A owed the 
partnership so much money and that it was anti¬ 
cipated that B would hereafter receive a parti¬ 
cular item which would operate substantially to 
balance the claim. Knox v. Gye (L K. 5 H. L. 
b56) referred to. Dayal v Khatay (12 Bom. 
H, C. R. 97) criticised. (Viscount Haldane.) 

K. Gopala ChettYj V. L. G, Vuayaraghava- 
CBARIAR. 46 Mad 378: 

30 M. L. T. 283 (P. C.) : 16 L. W. 200 : 
(1923) M. W. N. 886 : 26 C. W. N. 977 : 

L. B 3 P. C. 166 : 20 A. X J. 862 : 
24 Bom. L. B. 1197 : 36 C. X. J. 308 : 49 I. A. 181: 

43 M. X. J. 306 : 1922 P. C. 116 (P. C.) 


PAETNEBSHIP—Accounts. 

but when the rights to obtain dissolution are not 
exercised the partnership continues. In the 
taking of accounts a proper allowance should be 
made for the fact that the services of certain 
partners were withheld. {Lord Puckmaster.) 
Krishnamachariak V. Sankara Sah. 

28 M. I T. 266 : 12 L. W. 777 
57 I. C. 713 : 22 Bom. L. R. 1343 
13 C. L J 1 : 25 C. W. N. 314 
39 M. L. J. 267 iP. C.), 


' Accounts—Production and discovery of 
dll account books. 

For Working out a partnership decree each 
party is bound to produce and discover all d> cu* 
ments relating to the partnership in his possesion 
(Xor^f Parker.) Dwarka Nath SarkaR v. 
Mahomed Akbar. 18 c W. N. 1025 

1 I. W. 697 : (1914) M. W. N. 876 
16 M X. T 621 : 21 C. X. J. 1 
17 Bom. I. B. 6 : 24 I. C. 807 
27 M. L. J. 192 (P. C.}. 


Accounts, suit jor^ against another firm 
—The second firm suing for dts^ol iion. 

If a partnership which conducts business with 
another tirm which was the sole property of one 
of its own partner, sues for accounts and there is 
also a pending suit for dissolution and accounts 
by that partner, the former suit should be dismis¬ 
sed as the same rthef is asked lor in the latter 
action. (Shahy A. C. J. and Crump, J.) Krishna 
Annappa V. Ganpat Sakharam, 

26 Bom. L. R. 1307 : 1924 B. 263. 


■—7 - Accounts—Business brought to an end— 

Adjustment of accounts—^Separate suit to recover 
sums which one partner may have realised 
Two parties had been partners in a business 
which had been brought to an end, the only 
dispute between them, was as to the division of 
the property which could only be finally settled 
in a proper suit for dissolution of partnership 
and for adju^^tment of accounts. It is not desir¬ 
able that each of ttie parties should proceed by 
separate suit*! in order to recover from the other 
any sums due to the p^n tnership business which 
he alone may have realised. (Brett and Richard’ 
son.JJ.) Ram Chandra Pal v. Krishna Lal 

17 1. C. 600 : 17 C. W. N. 361. 


Accounts—Suit between partners with- 


—- Accounts—Refusal of one partner to per¬ 

form his duties—Mode «/ taking accounts. 

The refusal and neglect on the part of one 
partner to perform his duties gives to any other 
partner the right to aoply for dissolution or 
without legal proceedings the partnership could 
•be dissolved by agreement between all partners ; 


out general account—Maintainable, 

Under certain circumstances, a suit can be 
mamtained between partners without taking a 
genera] account of all the partnership dealings. 
But the question in each case depends upon its 
own circumstances, and upon the question 
whether justice can rea ly be done without taking 
such an account. 32 M. 76, Rel. On general 
principles claims of outsiders should be given 
priority over those of partners in a banking 
business. [Carnduff and Chapman, JJ.) Mahadeo 
pROSAD Sahu V. Gajadhar Prosad Sahu. 

16 I. C. 459 : 16 C. W 5, 897. 

- Accounts—Suit for—Suit for partial 

settlement of accounts when maintainable. 

In regard to suits by one partner against another 
for a partial account, the general rule as applied 





571 


CIVIL DIGEST, 1911 -1923. 


57^ 


FASINESSHIP—Accounti. 

in India is that if the accounf is sou^^ht in respect 
of a matter which though arising out of partner¬ 
ship business or connected with it does not involve 
the taking of general accounts, tho Court will as 
a rule give the relief applied for. It will be for 
the C^urt to determine under what circumstances 
it will be equitable to order a partial account 
having regard to the rights of the parties under 
the contract. There is no rule of law that a 
pariial account can be ordered only under excep 
tional circumstances. 32 M. 176; 1 A. L J. 24 Rel, 
Where accounts had been rendered properly up 
to a certain date during the course of the partner¬ 
ship a suit for accounts of the rest of the period 
would be. {Abdul Raoof and Campbell, JJ.) 
Hakji Mal Mela Ram v. Kirpa Ram Brij Lal. 

3 Lah. 851 : 1933 Lah. 196. 

—- Accounts—Balance struck—Errors and 

omissions excepted — Partner, if can reopen the 
same. 

Where at the time of the winding up of a part¬ 
nership business, accounts are taken and in 
striking and admitting the balance due by one 
partner the phrase bhul chub (errors aoJ omiisions 
excepted) was used he cannot on thut account be 
allowed to go behind the settlement of accounts 
made. {Johnstone and Chevis, JJ.) Daya Ram 
V. Chandar Bhan. 66 F. B. 19)4 : 

17 P. L. B. 1914 : 23 I. C. 647 : 

39 P. W. B. 1914 

■ " Accounts—Liability for— Onus. 

Tn a partnership suit though defendant may 
have been negligent in not keeping detailed 
accounts and mav possibly be to blame for not 
producing books, plalntifY cannot succeed if he 
has been equally negligent in n> t keeping up any 
correct detail of various works undertaken and 
of the proRts realised. ^Kensington and Chevis, 
JJ.) Budhu Singh v Phagwati Parshad. 

16 I. C. S7I : no P W. B. 1912. 

- - - ‘Accounts —Surf by partner for his share 

in one item of partnership mssets—Maintain¬ 
ability. 

A partner is not entitled to sue for his share in 
one item alone of partnership assets without first 
having an account taken of the oartnershio 
liab lilies and deducting the sum total of them 
from the aggregate assets of the firm, A relief 
by wav of accounts is not in the nature of a 
general relief and a suit by a partner for a share 
inone item of the 6rm’s assets without a specific 
praver for accounts is liable to be dismissed. 34 
M L. J. 408 Foil lAhdur Rahim and spencer, 
JJ.) Annamalai Chetty V. Annamalai Chetty. 

63 I. C, 466 : 10 L. W. 67. 

Authority of Partner. 

•- Authority of partner •Agreement to refer 

to, by surviving partners—Lefial representative 
of deceased partners not party—Contention put 
forward too late—Practice. 

Where the surviving partners agreed with the 
Secretary of State to refer their dispute to arbitra¬ 
tion ard the legal representative of the deceased 
partners were not parties to the reference and 
such legal representative sued the surviving 
partners for accounts and put forward, in appeal, 
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for the first time the plea that he was not bound 
by the award, it was* held, that the contenMOQ 
was put forward at too late a stage. {Lord 
Parker.) Dwapka Nath Sarkar v. Mahomed 
Abkar. 18 C. W. 1025 : 1 L. W. 697 : 

(1914) K W. N. 876 : 16 H. L. T. 621 : 

21 G L. J. 1 ; 17 Bom. L. B. 5 : 

24 I. C. 807 : 27 M. L. J. 192 (P. C.). 

- Authority of partner—To bind rmnor 

members—Patent rights. 

The Cot Tt, which is bound to determine and 
to determine finally and to dispose of questions 
arising in the partnership suits, cannot shirk its 
duty ill deciding how the partners intended the 
patent rights to be dealt with, merely because 
special powers have been given to litigants to 
apply to another Court. The special Court under 
the Patent Act would be bound in deciding any 
matter in relation to a patent in accordance with 
the sections of the Patent Act, to decide the con¬ 
troversy with reference to what had been csta- 
bl'shcd by the findings of the Court in the dis¬ 
solution of the partnership which would be 
binding upon the parties in any controversy under 
the Patent Act. Where the ooutraciing party is 
a minor represented by a guardian, ai d the 
contract was clearly for the benefit of the minor 
and was made at the request of the guardian for 
the convenience and benefit of the minor's 
interest, it binds the minor. {Walsh, J.) )wala 
Prasad V. Raghubir PRASAD- 1923 A 17. 

- Authority of partner—Negotiable instftf 

ments—Power to execute. 

In the case of partnerships, not of a mercantile 
character there is no implied authority in one 
partner to bind the others by negotiable instru¬ 
ments. Express authority is necessary for tfiat 
purpose. 10 L. B. R. 321 ; 39 B. 261 ; 40 M. 727 
disi. {Robinson, C. J. and Duckworth, J.) MAUNO 
Pho Mya V. Dawood & Co. 

66 1. C. 684 : 11 L. B. B. 1S7. 

Dissolution. 

- Dissolution—Assets discovered after— 

Remedy. 

If a partnership has been dissolved and the 
accounts have been wound up and each partner 
has paid wbat he had to contribute to the debts of 
the partnership and received his share of the pro¬ 
fits, the mutual rights and obligations having heoD 
thus all discharged and then it turns out after¬ 
wards that there was some item to the credit of 
the partnership svhich was cither forgotten or 
stated as valueless by reason of the supposed 
insolvency of the debtor or for any other cause, 
which item afterwards becomes of value and falls 
in, it ought to be divided between the partners in 
proportion to their shares in the original partner* 
ship If. on the other hand, no accounts have been 
taken and there is no contract that the partners 
have squared up then the proper remedy when 
such item falls in is to have the account.s of the 
partnership taken. \Lord Phillimoro.) GoPALA 
Chetty v. Vuayaraghavachariar. 

46 M 378 : 30 X. L. X. 983 : 

(19981 X. W N. 386 : 16 L. W. 900 : 

96 0. W N. 977 : 34 Bom. L. B. 1197 : 

90 A. t. J.869 36 C. L J 808 t 
48 X. L, 3. 306 : 1989 P, C. 116 (P- C,), 
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Dissolution-Power of Court to order 

tarty to bring money into Court—Discretion 
It IS III the discretion of the Court, pending an 

enquiry mto partnership accou ts, to direct a pity . 

to deposit a certain sum in Court as being * 
partnership funds alleged to be in his hands and ' 
to pay interest thereon. {Lord Sumner.) Ahmed 
Musaji V. Hashim Ebrahim. 

i*y N. 449 

17 M. L. T. 312 : 2 L. W. 377 : 21 C. L. J. 419 

13 A. L. J. 540 : 17 uom. L. B. 432 

(1915) M. W. E. 465 : 28 I. C. 710 

29 M, L. J. 70 (P. C.j* 


^ Dissolution Claims of Partners—'Pre^ 
fertnte. 

Obiter.—Oo general principles, the claims of 
outsiders should be given priority over those of 

partners in a banking business. [Carnduff and 

Chapman, JJ.) Mahadeo Prasad Saha v. 
Gajadhar Prosad Saha. 

16 I, C. 459 : 16 C. W. N. 897 
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— - Liabilities of partners—Hypo*heialion bv 

Whe7p ^^oihtr partner. 

Where 1; an advance «u a sum ot moiicv was 

““ bypchecatl o 
s..me press-machines, (2j a fresh advance was 
made by the plaintiff to S alter the laiter had 

become a partner With R, on hypothecation of 

the same pi ess, and |3j a suit was b'ought by the 
Plaintiff and R intended that, as he bad'^ no 
notice of the transactions between plaintiff and his 
partner > hi, half share in ihe ptesS shculd not 
be proceeded against. Held, that the whole of the 
suit properte was liable lo sale under the mort- 

LofirT ehilram Girdharidas p. 
LoNGtN D Mello. Stic. 231 ; 

18 Bom. I. E 587. 


’ Dissolution, suit Jor—Plea of previous 

seitlemenl—Onus. 

The onus of proving a plea of previous settle¬ 
ment and dissolution by consent is on the person 
setting >t up, in a suit for dissolution of a partner¬ 
ship. [^hadi Lai and IVtlberforce, JJ.) Sundar 
Singh v. Dalip Singh. 

46 I. C. 467 : 118 P. W. E. 1918. 


Dissolution and accounts — Limitation. 
The suit for dissolution and rendition of ac¬ 
count-is governed by Art. 106, Lim. Act. and 
diss olution may be inferred from the fact that the 
partner has abandoned his interest. [Shadi LalJ,) 

Auirchano ». Jawaharmal. 

32 1. C. 853 ;yA9 P. W. B 1916 

Oood will. 


Liability of partners. 

art admitted as partner into an existing 

hrm, IS not liable to the cieoitors of the firm for 
an\thingdone before hi admission, unless he 
agrees t> be so liable. Puch an agreement may 
be established by indirect evidei ce and the 

n pnl an agree- 

TZm J r",ciicumsil^ces. 
Umam, J.) Jagarnath & Co. v. Cresswell 

22 I. C. 372 : 40 tal. 814. 
i>artners—Overdrawing by 

^ox^ portners-Whether interest i, payable 

Irnm Overdrawn money 

tit 'Dteresi on such paymeiils i hen 
r^, ,^ [Mookerjee and Vrunon 

MUkhi Dasi! 

16 C. W. N. 299 : 13 1. C 23 ; 16 e. 1. J, 204. 


Good will—Meaning of. 


The good will of a firm means the whole 
advantage, whatever it may be, of the reputation 
and com ection of the firm which may have been 
built up by years of honest work or gained by 
lavish expenditure of m. ney. {Ayling, Seshagtri 
Aiyar and Bakewell, JJ.) Subramania Aiyar v. 
Muthia ChettiaR. 41 Had. 612 : 

6 L. W. 750 : 43 I. C. 651 : 

33 tt. L. J. 706 (F. B.). 

liability of Partners. 

—Liability of partners—Joint adventure 

in^ fiv indiuiAu/il — Pirtn. liahiliiM 


— Liability of partners—Minor Partner’^. 
Minor members of a trading partnership are 

bound by the acts ot managing members in the 
carrying on ol the busine>s and also in some cases 
where such acts have no bearing on the business. 

minor’s liabdi-y^s 

'll'unrt //i’ ‘’“Siness. [Walt,, and 

Munro, JJ.) Sanka Krishnamurthi V Thp 
Bank of Burma, Ltd- 35 ^^<1 692 • 

(1911) 1 M. W. N. 385 : 11 M L T 56 

Ill C. 79 : 21 M. L. J. 620. 


- Qj j>urii*or^ — jQin^ uuvcni 

—Dealing by individual— Firm^ liability of. 

Where goods are purchased or money raised 
for a joint adventure and the dealing through an 
individ'^al is really a dealing of the joint by 
adventure, the adventurers are liable as partners. 
Buttnere IS no such liability for goods, etc., pur¬ 
chased on the credit of an individual adventurer 
previous to the contract though subsequently 
brought into the joint-stock as his contribution. 
{Lord Dunedin.} Karmali Abdulla At.lakhia 
V. Bora Karimji. 39 Bom. 261 * 

17 H I. T. 35 : 2 L.W. 133 ; 17 Bom. L. B. 103 

19 C. W. N. 337 : 13 A. L. J. 121 
21 C. L. J. 123 : (1916) M. W N. 606 

42 I. A. 48 : 26 I. C. 9i5 
28 M. L. J. 515 (P. C.) 


-—Liability of partners—Minor—Admis¬ 
sion to benefit of the par inership-Ef^ect-Whole 

transaction to be looked into. 

Ill consideriog whether admission to a partner¬ 
ship IS for the benefit of the minor, what we have 

snf r A Z of an 

r “’I partnership agreement but 

the total beoefit which would re.sult lo him. 

There cannot be the least doubt ihat the re-cue of 
a family business from its perilous financial situa- 
tion was a benefit t > the minor w hich far out 
weighed any restriction which might be placed 
upon his activities. It is sirainifg to cK 

if competitive business as perstmal 

liability 10 and obligation of the firm. 

J , C.) Mir Ahmad Shah v. Musharrif Shah. 

72 l.C. 996. 

- - Liability of partners—One partner 

Wh^ere one partner borrows money for partner- 
ship business and it is put down to the account of 
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FAHTNERSHIP^BightB of Partner!. 

tbo partnership, both the partners are liable. 
{Maung Kin, J.) Manug Po Sin v. Vellayappa 
Chetty. 62 I. C. 315 : 10 L, B. B. 321. 

Right! of Partners. 

- — Rights of partners. 

A partner investing money in business as con¬ 
sideration for his partnership share has only a 
right to a partnership account and division of 
ultiniate assets, and such persons cannot be con¬ 
sidered to be buyers from one another by enter¬ 
ing into partnership. (Braman, J.) TehilrAM 
Girdharidas V. L<^ngin D'Mello. 

37 I. C, 231 : 18 Bom. L. B. 587. 

- Rights of partners—Surety bond for 

managing partner—Liability for loss—Onus of 

proving toss. 

Where a surety bond was executed on behalf 
of the managing momber of a partnership, where¬ 
by losses arising in the business should be 
deducted from the security money. He^d. the 
onus was on tiie other partners to show that loss 
had occurred. [Abdul Raoof and Harrison, JJ.) 
Kanshi Kam V. Mt. Haro. 

4 Lah. L. J. 214 : 1922 Lah. 236. 

Rights of partners^Agreement by one 
partner for services to be rendered to the partner- 
ship—Claim for remuneration. 

Where one partner contracts to perform for 
remuneration certain work for the partnership, 
be shall not be allowed to claim the remuneration 
without dissolution of the partnership and settling 
of accounts. [Shah Din and Beadon, JJ.) Pala 
Ram V. Chena Mal, 80 P. L B. 1914 : 

22 1. C. 571 : 3tt F. W. B. 1914. 

- Rights of parimrs^Suit for accounts 

and share of collections after dissolution of 
partnership—Suit for accounts barred—Plaintiff 
whether entitled to prove collections to be within 
limilati'^n—Right of defendant to go through 
general partnership a .counts. 

In a suit tor a setlemcnt of accounts of a dis- 
soiyed partnership and for a share of the collec¬ 
tions made after the dissolution, the fact (hat the 
claim for sett ement is barred is no reason to 
depriye the plaintiff ol his right to prove what 
sums were received by the defendants within 
three years before tne suit. But the defendants 
in «iuch ca-^es should be given an opportunity to 
show that the plaintiff will not be entitled to his 
claim, if a general partnership account is taken. 
{Sadasiva Atyar and Spencer, JJ.\ Gottipati- 
CHINNA KoNDIAH V. GoTTIPATINARASAPPA 

NaidO. 22 I. C. 947 : 26 M, L. J. 221. 

- Rights of partners—Right to dispose of 

property. 

Right of partners to dispose of property of the 
partnership is effective and the creditor has no 
right of consultation. [Kotwal, AJ.C.) Jamnadas 
V, Ramdhar. 1922 Nag. 70. 

-- Rights of Partners ^One advancing 

loan to partnership — Interest. 

A partner in a Brm can have a dual capacity, 
that of creditor of the firm as well as that of a 
partner in it. A partner advancing money in tx- 
<;ess of his share of the capital hat a right to 


PARTNERSHIP—Suit. 

interest on the money. In a suit for recovery of 
the money by the partner, all the other partners 
are liable. [HaVfax A. J. C.) Govind v. Gairaj 
Singh. 64 I. C. 183 : 14 N. L. R. 39. 

Sub-partner. 

- Sub-pariner — Dissolution — Settlement — 

Sub-partners—Relations between partners and 
sub-partners. 

In regulaiing the rights inter se between a 
partner and a sub partticr, the rule of law em¬ 
bodied in S. 31 ol tne English Partnership Act 
can be followed in India. A settlement of account 
between a partner and his co-partner before the 
d’S'^oIution of partnership will be binding on his 
sub-partner. Per Wallis, C. /.—When once 
the partnership is dissolved any settlement will 
not be binding on the sub-partner but he will be 
entitled to ascertain the share of the partner 
under whom he claims. Per Sadasiva Atyar, J ,— 
A settlement of account made by a partner with 
his co'partner prior tn dissolution and up to the 
date of the dissolution is binding on the sub part¬ 
ner It is for the purposes of winding up the 
partnership a paitner settles an account with his 
co-partr>er in a proper manner. On principle 
«uch settlement should be held binding on the 
sub-partner to the extent that it is binding on the 
partner. English decisions which imply that a 
settlement made by a partner after the dissolution 
of partnership for the purposes of winding it up 
is in no way binding on the sub-partner ought 
not to be followed [Wallis, C. J and Sadastva 
Aiyar, J.) Chidambaram Chetty r. Karuthan 
Chetty. 28 U, L. T. 138 : 12 I. W. 444 : 

681. C 80 : 39 U L. J 611. 

' Sub- parinet s-Liability for debts of firm. 

Sub-partners are equally liable like principal 
partners to the creditors of the 6rm. \Spenctr 
and Krishnan. JJ.) PuNNAYVa v. Srbb Venugo- 
PALA Rice Factory Co., Ltd 

22 M. L. T 820 : 7 L. W. H4 : 

43 1. C. 508 : (1018) M.W. N. 61. 

' ‘Sub-partner —Right to sue for accounts, 

A suit by a sub-partner for an account of the 
partnership is maintainable against his partner 
and he must accept the accounts in the main part- 
ners'np as settled between the part'-ers of that 
partnership unless fides or mistake has 

been sh )wo. [Pawcett. J.C, ^nd Kemp, A, J. C.) 
Gidasingh V. Biehchand. 

60 I. C. 967 : 14 8. L. B. 193. 

Suit. 

-- Suil^Dtspute as to ownership of Patent 

—Patents Act. 

Where a dispute regarding the ownership of a 
patent arises in a partnership suit, the provisions 
of the Patent Act are a guide to the determination 
of the dispute. [Walsh, J.) JWALA Prasad v. 
Raohubip. Prasad. 1922 All. 17- 

- Suit — Interest. 

Interest is not allowed in partnership suits 
except on .sums advanced in excess oi the capital 
agreed to be coniribuied. (Scoff Stnifft 
Abdul Raoof, JJ,) Mt. Ram Piari v. Sultan 
Baksh. 1928 Lah. 116. 
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partnership—S uit. 

-■,- for ttcovery of share in one item of 

usse ts—M a i n ta i n ability. 

Where final settlement of accounts has not 
been done, neither a partner nor his legal repre¬ 
sentative cambriog a suit for his share m one item 
of debt due to the partnership. (Phillips and 
Venkatasubha Rao, JJ.) SUbramanun Chetty v. 
Lakshmanan Chetty. 18 L. W. 613 • 

33 M. L. T. 71 (H. C.) : 1924 Mad. 161. 

- Suit—PartUs for the recovery of a debt 

due to th% partnership. 

As a general rule all the members of a partner¬ 
ship firm ought to be joined as plaintiffs in a suit 
in respect of a transaction with a partnership. I ( 
is rot open to the surviving partners alone to see 
for recovery of a debt due to the firm [Aylin^. Ai 
Muthayya Chetty v. Somasundaram Chetty. 

16 L. W. 527 : 1923 Mad. 85 (1). 

■■■ 'SMtf —Dispute as to terms^ Reference 
of whole case to Official Referee—O^der if valid 
--Nature of--Not appealable-^lf can be gues- 
Honed—Duties of Court and Commissioner. 

In a suit tor dissolution of partnership on the 
Original Side of the Madras H 'gh Court the Judge 
referred the whole suit to the Otfioal Referee to 
determine shares, take accounts and submit re 
port, Heldy the order was not appealable as it was 
neither a decree under S. 2 (2) C. P. C.. nor a 
judgment w thin Cl. 15 of the Letters Patent. 

The court has no jurisdiction to refer questions 
as to terras of partnership shares, etc., to the Re 
feree and (he order is bad. But in the course of 
the suit itselt the order and report cannot be 
treated as a nullity, the remedy of the aggrieved 
party being by wav ol appeal or review. 

Functions of Judge and Commissi mer in 
partnership suits considered. {Kumaraswamy 
Sasiri, J.) Abdul Wahab Sahib v. Rokia Bibi 
Sahiba. 1924 M. 406. 

- Suit against^ by third party — Submis» 

Sion to arbitration by partner sued — Aww'd — 
Liability of other partners. 

Where one of several partners who is sued by 
a third party sub nits the dispute to arbitration, 
the award will not bind the other partners at the 
instance of tbe third party. Where h jwever the 
submission has been mide in good laith and the 
partner has to make payments m accordance with 
tbe award parsed in the submission in good faith, 
then tbe partner is entitled to claim conlribuiion 
from his partners on the basis of the award. (Ab- 
dur Rahim, O.C. J. and Moore, J.) Venkata- 
<:hallam Chetty i;. Ramanadhan Chetty, 

12 t. W. 228 : (1920) M. W. N. 602 : 

69 I. C. 601 : 39 M. L. J. 269. 

.Suit—Pro-note executed by one partner to 
another—Liability of executant. 

It is open to a partner to sue another partner 
on a promote executed by him in respect of a 
matter, which though arising out of the partner¬ 
ship business or connected with it, does not 
involve the general taking ol accounts. The suit 
will not bo entertained in cases where the takiog 
of partial accounts would work injustice. 

32 Mad. 76. Foil. 31 M. 343 Ref. The fact that the 
maker of a promissory note is a partner of the 
payee is no defence under the Negotiable Instru 

C D— VOL. IV 37 
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ment Act, unless the instrument can be treated 
as an escrow or a nullity. 

Per Krishnan, J. — 'E.vqw apart from the note 
the plaintiff has a cause of action on the settle¬ 
ments itself which is the basis of the note. The 
f.ict that there may be an unsettled account 
between the parties is insufficient to restrain a 
suit on that cause of adion. [Phillips and 
Krishnan, JJ.) Sunkara Rathadas v. Epari 
Kopils. 49 I c 19J 

-Suit—Firms having common partners. 
No suit lies as between partners or between 
firms bavng common partners for recovery of 
monevs except on an application for leave to 
diiect such accounts to be taken as may be iust. 
32 M. 76 ; 34 M. 112 ; 28 M. 344 Dish 26 B. 739 
¥o\\. [Abdur Rahim and Oldfield, JJ.) Laksh- 
MANAN Chetty v. Nagappa Chetty, 

45 I. C. 86 : 34 M. L. J. 408. 

; Suit for — Amendment — Practice — Part¬ 
nership Suit — Accounts— Mode of taking. 

In a partnership suit, a Co urt should take into 
account all transactions between partners to avoid 
nmlnpUcation of proceedings, and all such 
intendments shall be allowed as miy be neces* 
sary to determine the real question in contest. 
{bpencer,J.) Sambasiva Aiyar v. Ganapathy 
^*^^**- 231. C. 564. 

—-- Suit by one of the partners—Maintain¬ 

ability. 

It is competent to one of the partners to bring 
a suit in the name of the partnership and it is 
not necessary that all the partners should have 
been named in the plaint as plaintiffs or should 
have s'goed the plaint. (Dkobley, A. J C ) 
Shriram Shankerlal V. Madho Patil. 

1923 Nag*. 137 (1), 

- Suit for—Various defendants impleaded 

as having interest at different times—Other busi¬ 
ness — Mullifariousness. 

There is neither multifariousness nor mis¬ 
joinder in a case of dissolving of the partnership 
It a number of people were included at different 
times in the course of the business and accounts 
were asked to be submitted of other businesses 
related to the same. [Jwala Prasad and Doss 
JJ.) Limaya V. Watve. 1923 Pai. 276 '• 

1924 P. 66. 

PART PAYMENT. 

See LiM. Act, S 20. 

PART PERFORMANCE. 

See also r.P. Act, Ss. 54. 58,107, U8 119. 
Evidence Act, S. 115. 

- Mortgage unattesfed. 

Where in pursuance of an unattested mortgage 
the mortgagee is put in possession and sub¬ 
sequently deprived of it, he has a right to sue 
under S. 68 nf the T. P. Act for the moneys 
advanced. [Lord Parker.) Rama Narayan v. 
Azeindranatha. 44 Cal. 388 ; 21 M. L T. 12 : 

15 A. L. J. 107 : (1917) M W N 94 : 

25 C. L. J. 121 : 21 C. W N 383 ; 

19 Bom. Jj. R. 194 : 44 I. A. 87 : 

88 I. C. 932 (P. C.) : 32 M. L. J. 39. 


1 
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■ Contract not embodied tn statutory form 
—Actings of parties—Defects cured in equity — 
English and Indian Law. 

Iheparues to a mortgage transaction com¬ 
promised a pending litigation to the eHect that 
the inoiigagoi' was lO bo tue absolute owner of a 
portion ot ihe mortgaged property aid tbe 
morigagee of the reuiamder and the debt was 
deemed to be extuntuisned. No written con 
veyance was execuK d but a decree was passed 
on t hat footing in 1873 and the parties had 
acted on that contract tor 40 years each dealing 
with ttie property aliutied to him as absolutely 
bis own. Subsequently the mortgagor's repre- 
seoiatives treating the inoitgage as subsisting 
sued to redeem. Held, that the suit was not 
maintainable. Whatever defects of the 
form there might nave been in tne compromise 
agreement as a iraosler of ihe equity of redemp* 
tioo to tue mortgagee, they were cured by tne 
actings of the paiucs and toe right to reocem was 
extinguished, hquity will not fail to supp- rt a 
transaction clothed imperfectly in thO'c legal 
forms to which hnality attaches after tue bargain 
has been acted upon. Tue delcndant is really 
charged on the equities resulting from the acts 
done in execution of the contract and not on the 
contract itsell. \Lord Shaw.) Mahomeu Musa 
V. Aohoke kUMAK. 42 cal. 8Ul : 42 1. A. 1 : 

17 aom. L. K. 420 : 21 C. L. J. 231 : 

19 C W. U. 2ov : 13 A. L J. 22tf : 

17 M. L. X 143 : 2 L. W. 2{)b : 

(19151 M. W. M. 621 : 28 I C. 930 : 

2d M. L. ,1. 54d iP. C.). 

- Unregistered exchange -—Actings of 

parties — Estoppel. 

Wheie in spite of the absence of a registered 
deed to evidence an exchange, the parties have 
acted upon an oral exchange an4 d^alt with ihc 
properties, the transaction will become etiectively 
binding upon them, h^quity will support a trails* 
action though clothed m imperiect legal f^rms if 
the bargain has b.en acted upon >2 Cal. 801 
Full. {Piggott and Walsh, JJ.) SalamatUZZA- 
MANi Begam V. Masha Allah Khan. 

40 All. 187 : 16 A. L. J. 98 : 43 I. C. 645 : 

[Contra 40 Mad. 1 134 : Ibid 31 0. L. J. 76 : 

65 I c. lo4 : 33 M. L. J. 3o3 ] 

- Doctrine of — Applicability—Vnregis er- 

td agreement to convey—Delivery of possession — 
Effect of. 

To render the doctrine of part performance 
applicable, ibc parlies must have changed their 
position to such an extent that t e change stiou.d 
be attributable to 'he contract alleged. For 
instance mere payment of pu'chase-money is not 
enough. [Marten and Fawcett, JJ.) Sandu 
Valh p, Bhik Chand. 25 Bom L B. 881: 

47 B. 621 : 1923 B. 473 

- Doctrine of—Applicability. 

The doctrine of part pert »rma«cc in only 
applicable where specific performance could have 
been obtained. {Woodroffe and Cumntg^ JJ.) 
Larhi Pria Guha V. Nanda Kumar Basu. 

1923 Cal. 345. 

- Doctrine of—Unregistered document. 

An unregistered agreement to lea'C which is 
meant to take effect as a present demise cannot 
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be received in evidence in a suit for specific 
performance for its provisions when the docu- 
mect comes under S. 17 (1) d and is hit by S. 49 
[c) ol the Registration Act. {Rankin, J.) SaNjib 
Chandra v. Santosh Kumar, 

26 C. W. N. 329 : 49 Cal. 507 ; 1922 C. 436. 

—- Doctrine of—A pplicability. 

Where plfl. claiming as heir of her father 
sued fur joint pos:>ession of land on declaration 
of title and it was proved by the defence 'hat the 
lather had exchanged the suit land for some 
other land, held that on the equitable di ctiine of 
part performance the piff. could not question the 
validity of the exchange on the ground that it 
had been effected by an unregistered document. 
[Huda, J.) Mbhek Ali v. Aratunessa. 

67 I. C. 167 : 25 C. W. N. 905. 

- Doctrine of—Sale of land—Contract — 

Possession given—Deed not executed. 

When in pursuance rl an agreement to trans¬ 
fer property the intended transferee has takea 
pos'ession th'iugh ihe requisite legal document 
had not been execuicd, the legal position is as if 
the document is executed provided specific per¬ 
formance can be obtained between the parties to 
the agreement in the same Court and at the 
time when the question has to be determined. 
[Mookerfee and Panion, JJ.) Syamkishorb De 
V. Umesh Chandra Bhattacharya. 

31 C. L J. 76 : 55 1 C. 154 : 24 C. W. N. 468. 
[Contra 40 Mnd. 1134 : 33 U, L. J. 253]. 

- Doctrine of—Contract of sale — Posses¬ 
sion. 

Whc>e a person was put into possession under 
a Contract for sale alter payment ot the entire 
consideratioa therefor, be cannot be ousted by 
a purchaser under a registered conveyance trom 
the owner. {N. K. Chalterjee and Newbould, JJ.) 
Jnan Chandra Das v. Kajani Kanta Pal 

41 1. C. 850 : 32 C. W. N. 528. 

- Doctrine of -When applicable. 

Where a corporation is acting within the scope 
of legitimate purposes of its incorporation even 
parol contracts made by its authorised agents 
raise implied promises tor the enforcement of 
which an action may well lie, especially when 
there is n > express statutory requirement of a 
contract under Sval and the benefit ol the contract 
has been enjoyed by the corporatioo ; the excep¬ 
tion based upon doctrine of part performance 
does not apply where the contract is, by statute* 
positively required to be under seal or is ullfa 
vires in the sense thai it is beyond the scope of 
the authority of the corporation under any cir¬ 
cumstances. \Mvoietjee and Chalterjee, JJ,) 
Mohan Shaha v. Ram Kumar Shaha 

43 cal. 790 : 23 C. L. J. 26 : 35 I. C. 306 : 

20 C. W. N. 370. 

■ Doctrine of — Enforceability — Title, vest¬ 
ing of. 

The equitable doctrine of part performance 
precludes the parties to a contract from plead¬ 
ing want of title in the other whCT'C Ibc oiher 
has already performed a part of the contract. 
A stranger can rely u on the doctrine. {Chatter^ 
jre and Roe, JJ.) Khajbndra Nath v. Sonatan 
Guha. 81 I. C. 987 : 80 0. W. H. 149. 
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~ —Discretionary duty, whether becomes 
obligatory. 

Though it may be true in some cases that work 
w ICQ before it is begun only permissive be¬ 
comes obligatory by part performance yet it is 
not true as an abstract proposition of Jaw in 
every case. {Chaudhuri^ J,i A. Rasul, in the 
matter of. 41 Cal. 518 : 24 I. C. 404 ; 

18 C. W. N. 430 

--- Applicability of doctrine. 

The application of the rule of part performance 
also applies to cases where at the date oi the 
suit a suit for specitic performance is noi barred 
by limudlion. [Phillips and Venkatasubba Rao, 
JJ.) The Vizagapatam Sugar & Develop¬ 
ment Co., Ltd. V. Muthurama Reddy. 

45 M. L. J. 826 : 1924 M. 296. 

- Doctrine of—Applicability to Indta, 

In England the doctrine of i-ari performance 
belongs to the sphere of contract and operates, 
where applicable, to allow a party to prove a 
conliact in an action, in spile of a statutory pro¬ 
hibition. In India, however, neither ihe doctrine 
of part performance nor the doctrine that 
Equity regards that as done which ought to be 
done,* can be invoked so as to etfcct a valid trans¬ 
fer of immoveable property without a registered 
instrument in cases where such instruuient is 
required by S. 54 of the Transfer of Propertv 
Act. Where under an unregisiered deed of ex¬ 
change the parties went into possession of the 
plots exchanged and one of them erected costly 
structures with the knowledge of the other. Hela^ 
that no title passed in the pioperty in the absence 
of a registered conveyance and the pariies could 
recover the plots which originally belonged to 
the li. Per Abdur Rah$m, /.—The parties were 
by their conduct and actings equitablv estopped 
from claiming the plots exchanged. [Abdur Rahim^ 
Sadasiva Atyar ana papier, JJ.) Kamanathan 
Chetty V. Ranganathan Chetty. 

40 Had. 1134 : 6 L. W. 300: 

22 M. L. I 173 33 H. L. J 252 : 

43 I. C. 138 : 11917» H. W. K 757. 

[On Appeal from 32 X. C. 5 (Mad.) : 

C'mtra 40 All. 187 : 43 I. C. 645.J 


Non^registration—Effect of. 


The suit on the mortgage is maintainable 
wheie through the vendee’s default the SiU- 
deed was not registered, though be was put into 
possession and the vendor has taken a mortgage 
for the sale price. [Ayltng and Spencer^ JJ,) 
Rama Aiyar t;. Vknkatakama Aiyar. 

12 I. C. 310 : 11911) 2 M. W. N. 241 : 

[Cf. 43 I. C. 138 : 40 Mad. 1134j. 

Building on land under agreement 


PAET PEEFORMANCE. 

will compel the landlord to give effect to such 
a promise or expectation. [Stanyan, A. J C\ 

Bhagwan Singh v. Raghubursingh 

4 N. L. J, 227. 


Doctrine of—Landlord and tenant. 

The tenants surrepdered iheir holdings to the 
landlords and it was found that the consideration 
in each case was a debt due to the landlords, that 
they obtained possession with the consent of the 
tenants, and that they had been in possession 
ever since. In a suit by the tenants for recovery 
of possession. Held, that as between the paities 
to those transactions, there had been such a part 
performance on both sides as to leave the tenants 

r’" recoveiy of the lands. 

[Miller, C. J. and Foster. J.) Ram Dheyan Singh 
V. Bhulotan Singh. 1624 P. 392 


—- Promise to mortgage land anddeliverv 

of possesston-Promisee has a charge on tli 
land for money advanced. 

A person who has adi-anced money on the 
strength of a promise to mortgage land and who 
has actually received possession of the land as 
part of his security for the money advanced 
cannot be ousted from that possession but the 
person who made the promise and put him in 
possession of the land or by any other person 
claiming under him wiih notice of the payment 

i^,he has a charge or lien on the lard so prol 
mised to be mortgaged to him. (Heald, J.) Aung 
Dun V. Maung Tun Ya. 

1 E. 261 : 1928 B. 222. 


Plea of speoific performance though 
barred, remedy in tact—Limitation. 

Limitation will only commence to run from the 
date when the vendee becomes aware that the 
vendor refused to complete the contract When 
plaintiff agreed to sell certain propeity to defen¬ 
dants, who were already in possession, and de¬ 
fendants paid up the purchase money, but 
omitted to take a registered conveyance, plain¬ 
tiff IS entitled to recover possession, even though 
the r’ght to obtain specific performance ol the 
agreement to sell bad become time barred. 
[Pratt, /,) Maung Shwe Hmon v. Maung Tha 
Byaw. 11 L. B. E. 462 : 1923 Bang. 136. 


with owner—Equities. 

When a person unuer a verbal agreement with 
a landlord, tor a certain inierest in land or what 
amounts to the same thing, under an impression 
created or encouraged by the landlord t^ai he 
shall have a certain interest, takes possession of 
such land with the consc't of the landlord and 
upon the faith of such promise, or expectation, 
lays out money upon the land and the laridlord 
though aware does not object, a Court of Equity 


- Document invalid for want of registra¬ 
tion—Evidence aliunde if can be let in. 

Where a partition deed has been acted upon 
proof of the arrangement under which the parti¬ 
tion took place can be let in. in a suit by one 
member of the family against others for specific 
performance of the arrangement. [Das and Mac- 
pherson,JJ.) Nand Lal Mahton h. Dhanuk- 
DHARi Mahton. 4 Pat. 1. T. 667 : 1924 P. 244. 

- Doctrine of—Applicability in India 

There is nothing in the Indian Law inconsis¬ 
tent with the doctrine of part performance on 
which Courts of Equity in England have acted 

for many years. 

The Jurisdiction to carry into execution tran¬ 
sactions clothed imperfectly in legal forms being 
purely equitable, Courts of Equity have imposed. 
On themselves certain limits for the exercise of 
the jurisdiction. Those limits must be clearly 
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PABIY WALL. 


PATENTS AND DESIGNS ACT (U OF 1911), 8. 38. 


recognised and carefully guarded. The first 
essential condition for the exercise of the juris¬ 
diction IS that there must be a final engagement 
between 'he parties. It the circumstances in the 
case suggest that the matter still resied in negoti¬ 
ation, there is no room to charge a person on the 
equities resulting irom the acts done in execution 
ot the contract. The second essential condition 
is that there are such actings of the parties as 
must be unequivocally and in their own nature 
referable to the agreement alleged. [Das and 
Adami, Deb Mal Jha v Baldeo Jha. 

2 U. P. L. R. (Pat.) 100 : 56 I. C. 277 : 

1 Pat. L. T. 364. 


PARTY WALL. 

See also (1) CO SHARBR. 

{2i Easement. 

Proof of — Conduct. 

Where a wall stands between two houses, it is 
open to each of the owners of the two bouses to 
show tnat it is a mere party wall. The mere tact 
that the wall was built by one of the two owners, 
is not in itself sufiicient to make it impossible 
for the wall to be nothing more than a party 
wall if their conduct shows that they have by 
common consent always treated it as a party 
wall, it must be treated as such. (Prggo/f,C.) 
Muhammad Shabbir v. Mahammad Jawad. 

16 I. C. 270. 


mark but a ‘design* under tbe Indian Patents and 
Designs Act, 1911, nor is it a ‘trade description' 
within S. 2 (2) of the Merchandise Marks Act, 
1889 [Hayward, J. C and Boyd, AJ C.) Naruk- 

NAL KHEMCHAND V ThE BoMBAY COMPANY, LTD. 

25 I. C. 998 : 15 Cr. L. J. 670 : 8 S L. R. 39. 

. .S. 3— Novelty — Speci/icatton — Combina' 

Hon of old materials. 

Where ihe plaintiffs invented a process of 
turning out banslochan (a medicinal power) of 
which the cs'ential features were the tieatu ent of 
the sub tance at red heat, with sulphuric acid in¬ 
side crucible or retort made entiiely <^1 earthen* 
ware, and tliere were ’several advantages in this 
process not found in the existing methods. Held, 
tha'this pi ocess was one uf a new combination 
of admittedly old material, and that it was a good 
subject-matter lor a patent. (Prggu/f and Walsh, 
JJ.) Lakhapat Rai V. Sri Kisan Das. 

41 All. 68 : 48 1. C. 460 ; 16 A. L. J. 941. 

-St. 26 and 28 —Revocation of PaUnl — 

Burden of proof. 

In a petition under S. 26 for revocation of a pa¬ 
tent, the onus lies heavily on the petitioner to 
show that the respondent is not the true and first 
inventor of the invention. (Ralligan, J.) Thakar 
Das V. Shah Din. 74 P. W. B. I9i5 : 

29 I. C. 904: 148 P. L. B. 1916. 


PASTURAGE. 

See Easement. 

PATENTS AND DESIGNS ACT (II OF 1911). 

- ^Object o^^Procedure- 

The Patent Law is a provision made by the 
legislature for the encouragement of research, 
industry and progress. It rewards genuine dis¬ 
coveries by giving them a limited monopoly and 
theieby seeks to encourage commercial enterprise 
and development. [Piggoli and WalsH, JJ,) 
Lakhpat Rai v. Shrikrishna Das. 

41 All. 68 : 48 I. C, 450 : 16 A. L. J. 941. 

-Si. 1 i2j, 2 (3) and 81 —Patent granted tn 

British India — Bcrar. 

A person obtained the exclusive privilege in 
respect of an invention under the Invention and 
Designs Act, 1888. Under the Patent and Designs 
Act, 1911, the privilege was converted inio a 
patent and extended throughout the British India, 
The Act of 1888 was never applied to Berar. By 
a notification of the Government issued under the 
Act ot lyll, Berar was included in the definition 
of British India Held, that the patent was opera¬ 
tive in Berar and its infringement was actionable. 
Though a separate controller of Patents was not 
<xpressly appointed for Berar the officer appoin¬ 
ted to this office for British India was Ihe con¬ 
troller for Berar. Though the patent was granted 
on a date anterior to ibe date ol the Notincation 
of the Government of India, that Notification 
had Ihe effect ol making it valid in Berar from 
the date on which it was granted. [Mitra, A J. 
C) Shboprasad V. GoviND. 64 I. C. 417. 

- B. 2 [b)-~Merchandise Marks Act, S. 2 

{2) — De<ign^Trade desoripHon. 

Where a design covers the whole body of goods 
and is part and parcel thereof, it is not a trade¬ 


- S. 29—Novelty and prior user. 

In the preparation of 'Banslochan* the Respon¬ 
dent had been given patent in respect of the im- 
provemeiit discovered by him vtz. (1) the addition 
of sulphuric acid to the substance at a defined 
stage of the pi ocess, i.e. when red hot, (2) in the 
art of the process of beating in a stove construc¬ 
ted as described in the patent. In tbe action for 
infiingetnentofthepatent.it was not disputed, 
that prior to the date of the said patent ‘banscU- 
chau* had been prepared for the market by a 
process which included (2) washing the crude 
material in water, (6) treating it at some period of 
the process with sulfihuric acid and (c) calcining 
the mass which had been so treated in an iron 
stove or pan at a high temperature. Held, that the 
claim in respect of improvement No. 1 was in¬ 
valid for want of novcltv and prior user. Further, 
Held, that in view of the above finding in respect 
of claim No. 1, it was unnecessary to examine 
claim No. 2, Held, further that it was neces.sary to 
adjudicate in each claim independent:y and not 
to construe the above specification as it was one 
for a combination and not for subject-matters 
which were distinctively claimed. [Lord Carion,) 
Gopi Lal V. Lakhpat Rai. L. B 4 P. C. 165 : 

18 L. W. 141: 88 C. W. N. 343 : 

33 U. L. T. 179 : 1983 F. C. 103. 

-8. 38 —of design before—New cr 

original design. 

Where the designs in question had been in use 
in the locality from long before the date when the 
reg'stration of the patent was applied for by the 
plaintiff ao"< it is not possible to say that those de¬ 
signs were new or original, the plaintiff is not 
entitled to the protection under tbe Patents Act. 
A combination of materials would not be entitled 
to protection unless it was a combination of a 
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character which involved the exercise of any spe 
cial inventive power or had some originality abuut 
it. (Kanhaiya Lai and Sulaiman, JJ,\ Kam Sahai 
V. Angnoo. t. E. 3 A. 613 : 1922 A. 496. 

-S. ^Z-Ncw and original design-^Novclty. 

Though the shape of a band could not be said 
to be new and or-ginal, the application ol it to a 
watch to be worn on the wrist might be for a pur¬ 
pose so different from and for a u-e dissimilar to 
the purpose and use ot the bracelet that the design 
in question might be said to be otiginal. P<ir 
Woodroffe, 7. —There was novelty in applying 
wbai was an old thing to new use. If that was 
so the design should be protected, provided, it 
was not merely, to use the words of the cases, 
analogous. Per Sanderson, CJ.'- The test of novelty 
is the eye oi the Judge. He must place the two 
designs side bv side and see whether the one lor 
which novelty is caimed is new. ['ianderson, CJ. ' 
and Woodroffe, 7.) Ernest Otto Gammeter v. 
The Controller, Patents and Designs. 

45 Cal. 606 : 48 I. C. 437 : 22 C. W. IT. B80. 

----Ss. 62, R4, 70 and '^l—Wrist band — 

Jurisdiction of Controller — Non~insertion or 
omission from tht register—Cancellation of en ry 
in register — Mandamus—Application to the High 
Court—Specific Relief Act, S, 45. 

The Controller upon the application of a pri¬ 
vate person has no jurisdiction to cancel the re- 
gisiraiion of a design. The ordinary way of ex¬ 
punging the registration of a design is to apply to 
the Hi«h Court under S. 64 The only person who 
can apply under S. 62 of the Patents and Designs 
Act is the registered proprietor or some person 
io whom his interest vested. The words *non- 
insertioo’ in or omission from the register, in 
S. 64 do not include cancellation and so the High 
Court cannot interfere under that section when 
there has been an improper cancellation. Form 
No. 20 (under the Patents and Designs Act of 
1911) must be limited to applications oi a regis¬ 
tered owner though it bas been framed io a 
general way. Under S. 45 of the Specific Relief 
Act, 1877, the H'gh Court can interfere when, in 
the opinion of the High Court, the doing or for¬ 
bearing ot the required act is ‘consonai t to right 
and justice’ Therefore the High Court before it 
can direct the Controller to restore the registra¬ 
tion of t'^e design, has to consider, whether the 
design is new and original. {Sanderson, C.J. and 
Woodroff^, 7 ) Ernest Otto Gammeter v. The 
Controller, Patents and Designs. 

45 Cal. 606 : 48 I. C. 437 : 22 C. W. N. 680. 

PATNA HIGH COURT RULES. 

- Pale requiring duly filled forms not 

ultra vires. 


A parly making an application for 
of a suit must file with the apphcation duly filled 
forms of processes for service of notice to the 
other party and this rule is not inconsistent with 
the provisions of the Civil Procedure Code 
iCoutts and Ahmed, JJ.) Nanoo Bab>o */. Ram 
NiVAJl. 611. C. 666 ; 3 P. L T. 46. 


- - Ch. IZ—Presentation of appeal to 

t Asst, Registrar, during vacation is not valid. 

‘ Under the Rules of the Patna High Court coupl- 
• ed with O 41, R. 1, C.P.C., the Registrar is the 
proper person to receive appeals presented during 
. the vacation, and in his absence, the Judge 
I Therefore the preseniaiion of an appeal to the 
, Asst. Registrar during the vacation is not a valid 
presentation. (Jwala Prasad, 7.) Anand Ram 
, PRAMHAMS V. RAMGULAM SAHU. 3 PIT 820 • 
1922 Pat. 365 : 1 Pat, L. R. 12 : 2 ?.'264 :* 

1923 P. 16o] 

--Ch VI, Rr. 2 and Letters Patent 

Appeals C.P. Code^ 0, 41* R, H~"PfO^C'iuf'e^ 

The High Court Rules which coniemplate and 
authorize the procedure of preliminary bearing of 
Letters Patent Appeals in the manner provided 
by O 41, R. 11 , C.P.C., having received the sane 
lion of the Governor-General inCouncil and ot the 
Local Government, have the force of law {Miller, 
C.J.and Adami, 7j Jagdis Chandra Das v! 
Chandra Das. 4 Pat. L. J. 695 :54 I. c. 230 r 

1919 Pat. 416. 

-Ch. VI, 'B.,b—Person not party to action 

cannot appeal. 

A person, not a party to an action, and who 

cannot come under the class of persons mention¬ 
ed in R. 5 of Ch. VI of the Patna High Court 
Rules, cannot be allowed to appeal agamsl the 
decision arrived at in the action. {Das and Ada- 
ini,JJ,\ Ahmfd Nawab v. Abbas Hussain. 

6 P. L. J. 43 : 61 I C. 76 : 2 Pat. L. T. 624, 

Ch. VI, R. 6— Applicability of. 

No person can appeal against a decree to which 
he is not a party me-ely on the ground that the 
person on record is a benamidar. {MPler, C. 7. 

' and Contts, J.) Gobind Ram v. Badri Nara’in 
5 Pat. L. J. 256 : 65 I. C. 881 ; 1 Pat. I. T. 169 

-Ch- VH. R, 2~Letters Patent Appeal — 

Copies oj judgment and decree not required. 

Unde*- Rule 2 of Ch. VII of the Rules of the 
Patna High Court a copy of the judgment of a 
single Judge is not required to be filed along with 
a Letters Patent Appeal and the time taken in ob¬ 
taining such copies cannot be taken from the 
period ot 30 days. {Miller, C. 7. and Mullick, J,) 
Deoke Lal V. Ramanand Lal. 

1920 Pat. 833 : 5 Pat. L. J. 701: 

2 U. P. L. R. (Pat.) 235 : 69 I, C. 179 : 

2 Pat. L. T. 42. 

-'Chap. VII, R. Q—Whether affects rule of 

limitation. 

R. 6 of Chap. VII of Patna High Court Rules 
does not affect the rule of limitation The rule 
was based upon the Old Code ol Civil Procedure 
and has not b'*eD made under S.122 of the present 
Code. {Jwala Prasad and Ross, 77.) Ramdeo 
Singh**. Makhan Singh. 74 j, c. 330 • 

1923 Pat. 19. 

IX, R, T--Paper book'-Appeals in exe¬ 
cution of decrees—Printing of decree. 

Where the appeal is from an order of the 
Subordinate Judge refusing to execute a decree it 
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IS obvious lhat the decree is part of the record 
and it is not necessary for the applicant to tender 
the decree formallv in evidence. Consequently, 
the decree should be included in the paper book. 
(Da* and Kulwant Sahay. JJ.) Nripendra Nath 
Chatterjeev. Jhumak Mander. 

4 Pat. L. T. 612 : 1924 P. 184. 

-Ch. IX, R. ^—Ltgality of. 

The rules of the Patna High Court, 1916, are 
not ultra vires. The dismissal of an appeal for 
failure of the appellant to prepare and deliver a 
list of the papers to be inserted in the paper book 
IS invalid {Miller, CJ. and Mulltck, J.) Rajen- 
DRA Kishore V. Rajkumar Kamakhya Nakain 
Singh. 60 I. C, 285 ; 6 Pal. L J. 719 

-R 45, E., Ch. XI. Vol. l~Vakalatnama— 

Acceptance. 

The mere signing by the pleader of the Vakalat- 
nama with the word 'received' without date with¬ 
out any indication as to the party from whom he 
received or without any certificate that he was 
satisfied that the person from whom he received 
it was the party himself or a servant or relation 
or agent is irregular. {MUler^C.J., MuUick and 
Jwala Prasad. JJ.) Bammali Das, In the matter 
of- 1 P. 689 : 

4 P. L. T. 235 : 1 P. L. R. 67 : 
24 Cr. L J. 81 : 1922 F. 608 (2). 

PATNI. 

See (11 Bengal Patni. 

(2) Bengal Patni Regulation, 

PATTA & PATTADAR. 

See Land Tenure. 

Ryotwari. 

PATTISAR. 

•- PresufftpHon — Paitidari body. 

There is a strong presumption that persons re¬ 
lated through males to a member of a Pattidan 
body are also themselves Pattidars. {Bailli. S. 
M. and Tweedy. J. M,) RaghUnath Kuar v. 
Court of Wards. 26 I. C. 683 : 

1 0. L. J. 687. 

PATWAEI PAPERS. 

See Evidence Act, S. 35. 

PAUPER—APPEAL. 

See C. P. Code, O. 44, R. 1. 

PAUPER—SUIT. 

See C P. Code, O 33. 

PAYMENT INTO COURT. 

See (1) C. P. Code, O 34. 

(21 T. P. Act, S. 83. 

PXDIGREE. 

See Evidence Act, S. 32. 

PENALTY. 

See Contract Act, S. 74. 

PXKBION. 

See also Pensions Act. 

- Civil Service Regulations, Arts. 4S$ and 

464— Interpretation-Officer removed from Govtrn‘ 
mint eervice—Pension, right to. 

Under Articles 458 and 464, it is essential that 
an officer to be entitled to pension roust be in the 
service on the date of his retirement Am Officer 


PENSIONS ACT (XXIII OP 1871). S. 4. 

removed from Government service can have no 
claim for any pension. {Sadasiva Aiyar and 
Napier, JJ.) Kothandaramiah v Secretary of 
state. 2 L. W 431 : 29 I. C. 262 i 

(1916) M. W. N. 323. 

PENSIONS ACT (XXIII OF 1871). 

- Award—Distribution of pension, 

.A decree in conformity with the award which 
provides for the distribution in a certain manner 
of a pension when received from Government 
does not militate against the provisions of the Act: 
{Heaton and Rao. JJ.) RaGHAVBNDRA Ayyai l 
Desia V . Guru Rao Raghavendra Desai 

37 Bom. 442 : 19 I. C. 882 : 16 Bom. L. R. 862, 

- Scope. 

A grant by the British Government confirming 
a previous grant made by the preceding rules of 
such rights as theGovernment possessed is exclu¬ 
ded from the purview of the Pensions Act. 28 A. 
104, Foil. {Stuart and Kunhatya Lai, A. J. C.) 
Husain Ali Mirza v. Muhammad Azim Khan, 

31 I. C. 728 : 18 0. C. 168. 

-Sb. 3 and 4 —Grant — Land Revenue-Re¬ 
sumption by Government —S4i7 to declare invalid-^ 

ity- 

S. 4 of Act XXIII of 1871 docs not require that 
the grant should be ol the land levcnue alone in 
order to shut out the jurisdiction of the Civil 
Court. The latter has no jurisdiction to entertain 
a suit relating to a grant of land revenue. Even 
where land revenue is granted along with the 
land itself, a Civil Court has no jurisdiction to de¬ 
termine a suit which relates to the land revenue 
alone. Freedom from liability to land revenue is 
not identical with holding algrant of land revenue. 
Tne land revenue arising from a man's own 
holding, when it is remitted and the land pays 
nothine, is rather extinguished than granted. 1 
B 75 at p 81 Ref. The Pensions Act (XXIII of 
1871) contemplates money payments to be re¬ 
ceived Ihrough the Collector from recorded 
pc’-sons bound to pay revenue. Whether, when 
there is a grant of the land revenue only to a per¬ 
son alreadv owning the kudivaram right, there 
is anything in S. 4 of the Act XXIII of 1871, 
construed in the light of Regulation IV of 1832 
and Act IV of 1862. to take away the jurisdiction 
of a Civil Court with respect to a claim to the 
kudivaram right. {Benson and Sundara Aiyar, 
JJ.) Muthu Sri Rai Sahib Jiejamba v. Secre¬ 
tary OF State. 

(1913) H. W. N. 265 : 18 M. L. T. 541: 
16.1. C. 871 : 23 M. L. J. 687. 

-Si. 4 Aod 6 —Assignment of Government 

revenue—Jurisdiction of Civil Courts. 

A Civil Court is precluded from making any de¬ 
claration that would in any way directly or in¬ 
directly affect the liability of Government to pay a 
grant of Government Revenue to any person. 
^Richaris.C, J and Piggott. J.) SECRETARY OF 
State v. Jwahir Lal. 37 All 338: 89 I.C. 146: 

13 A. L. J, 460, 

-8i. 4 and 6—Muafi land since British 

rule — Pension—Grant of land revenue^ meaning 
<ff aUenatioH* 
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PENSIONS ACT (XXIII OF 1871), S. 4. 

A village granfed to the ancestor of the defend¬ 
ant by a Hindu Raja long prior to the establish¬ 
ment of the British rule was held as Muafi The 
grant of the village is neither a pension nor a 
grant of land revenue within the meaning of the 
PeMsi(»ns ^ct. 1874 but an ordinary Muafi which 
could be transferred by sale or mortgage and that 
the Pensions Act did not apply. [Richards C J 
and Banerjee, J) Mannu Lal v. Fa2al Imam 
33 All, 680 : 10 I. C. 353 : 8 A. L. J. 692. 

Z - for share in Sar Deshmukhi 

ti2Lq—tcrttficate necessary. 

A suit against the Secretary of State to recover 
a share in the Sar Deshmukhi Haq cannot he in 
the absence of the certihcate under S. 6 of the Act 
[Macleod. C. /. and Fawcett, J ) Maohavarao 
Morkshwar Bhadonekar V. Skcretary of 
State for India. 22 Bom. L. R. live ■ 

59 I. C. 452 : 45 B. 196. 

4 and 6 — Suit relating to grants 

A certificate under S. 6 of the Pensions Act is 
not necessary to entertain a suit relating toa grant 
which IS given to grantee's male descendants 
(Macleod, C. J.and Hffaton, 7.) Saydanomia 
Kahimanumiya v. Hassan MiaManwar Miya 

58 I. C. 331 ; 22 Bom. I. B. 959 


PENSIONS ACT (XXIJI OF 1871). S. 6 . 

ment in lieu of which such person was granted 
[Stephen, 3 .\ Sarat Chandra Das v Secre¬ 
tary OF State for India in Council 

15 C. W. N. 470 : 9 I. C, 859 - 
13 Cr. I. J. 360 : 38 Cal. S 78 . 


‘ 8 . ^--Declaration—Share in vatan—Col¬ 
lector's certificate. 

A suit for declaration that the plaintiff is the 
owner of a certain share in a kulkarni vatan falls 
within S. 4 of the Pensions Act and is not main¬ 
tainable without the certificate of the Collector. 
{Basil Scdt, C J. and Batchelor, J.) Balkrishna 
SUMBHAJI Ghate V. IMttatraya Mahadev 
^HAte. 42 Boin. 257 . 45 I. C 580 : 

20 Bom. L. B. 325. 

—-S. 4—Saranjam right—Suit for posses¬ 

sion. 

S. 4 of the Pensions Act is no bar to a suit to 
recover back possession of land in which saran 
jam right is resumed by the Government* 
{Batchelor and Shah, JJ.) Guru Rao Srinivas 
V. Secretary of State for India. 

41 Bom. 408 : 391. C. 65 : 19 Bom. L. E. 117. 

-^S. 4 —Suit for share in Deshpande Kul- 

karni Vatan. 

A suit for a declaration of an eight-anna share 
in iht Deshpande Kulkarni Vatan, consisting of 
a cash allowance whether coupled with a prayer 
to recover the actual cash received or not falls 
within the class of suits defined bv S. 4 and is 
consequently not maintainable in a Civil Court 
unless a Collector’s certificate is obtained. 
{Batohelor and Rao, JJ.) Dwarkanath Amrit 
V. Mahadev Balakrishna. 37 Bom. 91 : 

17 1. C. 661 : 14 Bom. L. B. 938. 


S, ^—AppUcabiliiy—Suit for partition 

7 nf ^ certificate under 

-.4 of the Pensions Act is not applicable toa suit 
or pa.t.iion of the inam among the members of 

I?so it not 

"“iTw 

16 M. I. T. 239 : 26 I. C. 87 : 27 M. t. j. 618*. 
Suit'~Ihn Government- 

Court ^ of Civil 

granted by Govern- 
Hicf *’ cannot be split up into two 

as to^all^u^of and Kudiwaram so 

?he c/a.m fnr ifPensions Act in respect of 

ine Claim for Melwaram, But where the court 

only revenue 

bv Civ^ p . "“f cognizable 

Oniu f ^ sanction of the 

Collector. (Sundara Aiyar and Sadasiva Aiyar, 

India zt Ikupti 

SUBBARAYUDU. 36 MaH, 559 ; 12 M J 2 gQ . 

(1912) M. W. N, 807 : 16 1. C. 18 1 

23 M. L. J. 728. 


Sttitas Pattedar— Co//<;c/or's«r/f. 

ficaie necessary—Adjournment—Second appeal 

the pf//w ^ 01 a right to a share of 

Lfth/f ^ village is not entertamable 

wit^houtthe Collector's certificate under the Act 

i^no/^r ^ 0^ considerable laches 

IS not curing a technical defect in his plaint he 

cannot be given in second appeal after the case 

nf In m" adjournment for the purpose 

of enabling him to cure the defect 23 A %4 
D;s . iCroucH, A. J. C, ^ 

20 I. C 60* ; 7 S. L B. i 

® rigHls-Suit. for 

Ss. 5 and 6 bar a suit for a deriarofir,« .>«-,* .. 
Government that the olaintitf is entitled to muafi 
nghts ID a certain mahal, [Mr. Am*er Ali\ 
Hakim Shiam Sundar Lal v The Secrftapv 
or STATE FOR IND,A 2 n. P, l" 

5i I. C. 166 (P.C.) ; 12 L W. an 


S. 4 —Civil Court's jurisdiction. 


S 4 debars the Civil Court from entertaining a 
suit relating to a pension or grant of money con¬ 
ferred by the Government whatever may have 
been the consideration for such pension and 
whatever may have been the nature of tne pay- 


-CerUfUatt oTcSor'^Tailtre' It troZZ 

certificate—Appeal—Remand. produce 

The grant of a Saranjam should be oresunied 
to be a grant of the land revenue and 
aoil. In a suit to recover a" sa" 

:xr.%-ScS“:,'nr r 

Of the i^rtificate, the Court decided that the 

plaintiff to produce it. Plaintiff having (ailed to 

."nff on' ‘he Court dispLd of the 

•ult 00 the preliminary issue. Held, that the 
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PENSIONS ACT (XXIII OF 1871), S. 6 . 

plaintiff was bound by his pleader's admission 
which was upon an issue regarding winch evi¬ 
dence could have been giveu. I. A. 76. Foil, ; 
and that in absence ot materials justifying reversal 
of the decree on the preliminary issue, the suii 
could not be remanded under O. 41, H. 23 ui the 
C P. Code (Sco/f. C. /. and Batchelor, J,) 
Dattaji Rao V. Nilkantha Rao. 

39 Bom. 352 : 28 I- C. 485 : 

17 Bom. L. B 187> 

---s. 6 —Suit for share of inam — Collector's 

certi firate. 

A suit relating to a share io an inam consi'^t- 
ing of two-ihird of the revenue is not cognizable 
without Collector's certificate. Where the plain¬ 
tiff has not obtained the ceniftcate, the hearing 
may be adjourned to enable him to produce it. 
[Scott and Hayward, JJ.) Antaji VasUdev 

KELKAR V. ViNAYAK KESHAV BhISE. 

27 I. C. 927 : 17 Bom. L. B. 163. i 

-^S. 6— Applicability. 

S 6 does not apply to a suit for declaration that 
funeral expenses cannot be claimed to be paid 
out of incom; of a Jagir. 72 P. H. 1889. Ref, to. 
{Chevis,J.) AsadAliv. Mt. ShaRif-un-Nissa. 

1922 Bah. 365. 

———S. 6 — Right to receive — Government 
revenue^Absence of certificate. 

A suit to establish a right lo collect Govern¬ 
ment revenue from the villages granted as endow¬ 
ment to a religious office is not maintainable in 
the absence of a certificate under S. 6 of the 
Pensions Act. [Sadasiva Aiyar and Napier, JJ.) 
Mahomed Kauir v. Gkulam Mahomed Ali. 

28 1. C. 934. 

- —8. 7— Pension—Attachment of, when 

permissible. 

A pension is ordinarily not attacnable for sale 
in execution. If the decree*holder wants to bring 
tbia within the exception and show that this in¬ 
dividuals pension happened to be attached for 
sale he should have done so by appropriate proof. 
[Hears, C, /. and Ryves, J.) Mazhak Ali KhaN 
7 . Mahfaz Hasan. 44 All. 697 : 

20 A. L. J. 679 : L. B. 3 A. 469 : 1922 All. 429. 

—--‘Ss. 11 and l2^Endowmcnt by Moghul 

Emperor —Subsequent management by the British 
—Allowance to descendants—Not assignable. 

An endowment made of the revenue of some 
villages by Akbar in favour ol the descendants 
of a famous Sa'nt, was taken over for manage¬ 
ment by the British Government, and out of the 
funds a ponion was directed to be paid regularly 
in perpetuity to the descendants of the Saint. A 
suit was brought by the plaintiff to enforce his 
rights on a mortgage of this allowance by a 
descendant of the suit. Held, it was a pension 
within the meaning of S. 11 of the Pensions Act 
and at such the assignment was null and void 
under S. 12. 4 Bom. 432, followed. [Lindsay and 
Gokul Prasad, JJ.) Harnam Das v. Faiyazi. 
Beoam. 44 a. 864: 

I.B. 8 A 130 : 20 A. L. J. 172 : 
4 V. F. L. B (A.) 48 : 1922 All. 22. 


PENSIONS ACT (XXIII OF 1871), S. 46. 

-S. 11— Political pension —No attachment. 

A political ti eaty pension cannot be attached 
in executi n of a decree. [Walsh, J.) Mahfuz 
Hasan v. Mazhak Ali Khan. 

62 I. C. 273 : 3 0. P. L. B. (All) 11. 

——S. 11— Malikana allowance^Execution 
of decree. 

A Malikana allowance is in the nature of a 
pension a»^d so cannot be attached in execution 
ot a money decree. \Knox and Griffin, JJ.) 
Lalman V . Kalka Prasad, 

8 A. L. J. 126 : 13 1. C. 194. 

-S. 11— Jagir—Political pension — Ex¬ 
empt from attachment. 

A jagir granted on political considerations is 
exempt from attachment whether or not U was 
granted for services rendered to the British 
Government, [Martineau, J.) Nand Singh v. 
Kapuria. 61 I. C. 895 (Lab.) 

■ ■ Ss. 11 and 12— 'Pension — Meaning of. 

The word ‘pension’ involves the idea of a fixed 
periodical allowance of stipend and if it is 
granted for political consideration or for past 
services it cannot be assigned and comes within 
the protection afforded by S. 12. [Scott-Stnith 
and Shadi Lai, JJ.) Karar Hassan v. Mustafa 
Hassan. 86 F. B. 1914 : 

26 I. C. 743 : 233 P. L. B. 1915. 

— 8 . 11— Grant of land revenue—Liability 
for attachment. 

For the purposes of S. U a grant of land 
revenue is not a pension and is, therefore liable, 
to be attached in execution of a decree. The 
distinction drawn in the Act between pensions 
and grants of money and land revenue is not to 
be disregarded. 30 Mad. 153 ;4 Boon. 432, Rel. 
upon. {Oldfield and Seshagiri Aiyar, JJ.) Rama 
Rao V. KoTTiPi Thimma Reddi. 

64 1. C 331 ; 11 L. W. 398. 

- 8 . 11 —IPusi/ia allowance—Arrears of — 

Whether can be attached. 

The arrears of wasika allowance accruing due 
in the life lime of the wasikadar and paid after 
his death to his heirs cannot be attached in exe¬ 
cution to satisfy the debts oi the wasikadar 
in the hands of his heirs. [Daniels, A. J. C.) 
Mohammad Taqi v. Sakina Begam. 

6 0. L. J. 137 .49 I. C. 611: 21 0. C. 829. 

■S. 12—Act if retrospective—Alienation 
before the Act—Validity of. 

The Pensions Act has not a retrospective effect 
and no alienations made before the Pensions Act 
came into force are invalid under S. 12 of tbe 
Act. [Scott-Stniih and Shadi Lai, JJ.) Karar 
Hassan v. Mustafa Hassan. 

86 P. B. 1914 : 26 1, C. 743 : 233 P. L. B. 1916, 

- Si. 46 and 1^—Collector's certtficate— 

CanceUalionof,by Revenue Board—Order ultra 

viics. 

A Board of Revenue is not competent to revoke 
or cancel a certificate issued by a Collector under 
the Pensions Act The rules issued by Govern¬ 
ment and printed at page 125 of the Boards 
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PERMANENT LEASE. 

be framed 

under S 4 of the Pensions Act and are ultra 
mres. {Miller and Sadasiva Aiyar, JJ.) Subb* 
Row V, Rama Row, i« t p 

(1913) M. W. N. 374 : 25 M I J 

PERMANENT LEASE. 

See (1) Landlord and Tenant 
(2) Lease. 

(3/ T. P. Act, S. Ill, etc. 

PERMANENT SETTLEMENT, 

Land held from Government subject to 
survey and measurement-^Reduction of rent. 

^ Land granted by Government at a rent increas- 
ing for a period of two years and afterwards 
subject to survey artd measurement and the 
proprietary right which was under conditions 
generally applicable to owners of estates not 
permanently set led, is not a permanently settled 
area. [Lord Moulton.) Khetramoni Dasi v 
Jiban Krishna Kundu. 48 Cal 473 : 

25 C. W. N. 361 : 481 A. 39 ! 

33 C. L. J. 214 • 
14 L. W, 248 : 60 I. C. 1 : 40 M. L. J. 232 (P.C.) 
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--05/ccL 

The Permanent Settlement aims at confirming 
Zemi dars in their holdings at a fixed rent and 
any assumptions made should justify the title 
^ther'han make it insecure. [Lord Bnckmaster.\ 
Hardes Acharyya Chowdhury V. Secketary 
OF State for India. 22 M. L. T. 438 : 

26 C. L. J. 590 : (1918 M. W N. 28 ; 
43 I. C. 361 :20 Bom. L. R 49 tP.C.). 

permanent TENANCY. 

See (i) Landlord and Tenant. 

(2) Tenancy Acts \Local). 

pehpexual injunction 

See Sp. Rel. Act, Ss 54, 55. et SEg. 

PERPETUITY. 

See T. P. Act, S. 14. 

PERSONA SESIONATA. 

See U) Deed—Construction. 

(2^ Will—Construction. 

Personal covenant. 

See T, P. Act, S. 40. 

personal decree. 

See Civil P. C , O. 34, R. 6 . 

PETROLEUM ACT (VIII OF 1899). 

--Sb. 11 and 16 (a)— Possession. 

The word ‘possession’ in S. 15 {a) and 

‘amounts to keeping’ within S. 11 which defines 
the quantity of petroleum, the keeping in 
excess of which amounts to an offence, must be 
understood with reference to S. 11 o( the Act and 
a person receiving petroleum from the Company 
on the Railway premises will be adjudged guilty 
or not according as he is on the Railway premi¬ 
ses with the permission of the Ra Lvay Company 
for a reasonable time or he uses it as a godown 
or storehouse for purposes of sale [Abdur 
Pahim and liapier. JJ ) In re Swaminatha 
AiyaR. 89 I. C. 996 : 18 Cr L. J. 627 : 

(1917) M. W. N. 720. 


POSSESSION—Burden of Proof. 

PLACE OF PERFORMANCE. 

See C. P. CoDF, S. 16. 

PLAINT. 

See c. P. Code, Ss. 6 and 7, 

PLEA. 

Sie (1) Limitation. 

(2; Limitation Act, S. 3. 

PLEADER. 

^ee )lj c. P. Code. O 3. 

(2) Legal Practitioner. 

PLEADER’S ACT (I OF 1846). 

Fnr Assessment. 

(ofhe Hi^h'rn appeal 

adjudicahng the sLtusTay tfrs'Tagn'c’u? 

u appellate side rules of the 

Bombay High Court. [Bntcheloy and Rao IJ\ 
Manoha« Ramchandha Hinoe .. CofLHCTO.* 

14 Bom, L. R. 1190 : 
17 I, C. 964 : 37 Bom. 803 

PLEADER’S clerk. 

See Legal Practitioner. 

pleadings. 

See (I) C. P. Code, Os. 6, 7 and 8. 

12 } Practice. 

(3) Relief. 

pledge 

S« Contract Act, Ss. 178—182. 

PHYSICAL POSSESSION. 
bee Possession. 

POLICY OF INSURANCE. 

See Insurance. 

PORAMBuKE. 

See (l( Landloi?d and Tenant. 

(2) Madras Estates land Act. 

POSSESSION. 

See also (I) Adverse Possession. 

(2) Co sharers. 
i3) Ej' ctment. 

(4) Lim. Act, Arts. 142 and 144. 

Barden of Proof. 

CoDBtructive Possession. 

CO'sbarers. 

Evi^encp. 

M 4 ;aoing of. 

Suit for. 

Trespaiiser 

Miscellaneous 

Burden of Proof. 

—- Burden of troof-Jungle lands. 

The person entitled to property is presumed to 
be in possession of jungle lands all along. {Mr. 

(1911) 2 M. W. N, 101: 10 M L.?: m 

11- I. c. 642 : 8 A. L J. 1176 <P, C,). 
r^oof-Suit-Plaintiff to 


C D—VOL. IV 38 


prove a better title. 
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FOSSESSION—Burden of Proof. 

In a suit for possession the plaintiff must 
prove a better title than the defendant. [Knox^ J.) 
Bansidhak V. Lakshimi Narain. 

11 I. C. 981 : 8 A. L. 1. 849. 

■- Burden of proof — Title, proof of. 

In a suit for possession it is for tne partv who 
comes into court to oust the other party from its 
possession to establish the alleged superior title. 
[Shah Din, J.) Amar Singh v. Bhola. 

26 I. C. 341 : 240 P. L. E. 1914 

- -- Burden of proof—Defendants in posses¬ 
sion for 12 years but land is uncultivated. 

If the defendants held the land uncultivated 
though for 12 years the plaintiff is presumably 
in possession of them. (Sadasiva Aiyar and 
Seshagtrt Atyar, JJ.) Muhugappa Mudaly v. 
Panaganti JaGannatha Rayanim Garu. 

30 I. C. 191. 

- Burden of proof—Suit—Proof by plain- 

tiff of enjoyment and dispossession. 

Where plamtifl proves enjoyment and wrong¬ 
ful dispossession by (he defendant he is entiiled 
to a decree unless the defendant establishes his 
title. (Abdur Rahim and Ayling, JJ.) Govinda 
Padayachi r. Doraiswami Padayachi. 

9 I. C. 595 : 9 M L. T. 409 

- Burden of proof—Dispossession—Land 

unfit for enjoyment. 

Where land is shown to have been unfit for 
actual enjoyment and it continued to be so t'll 
within twelve years before suit, the plaintifl was 
presumably in possession of it until the contrar> 
is shown, {Das and Adami, JJ.) Brahmanand 
Singh v. Dund Bahadur Singh. 

2 U. P. L. R. (Pat.) Ill ; 1 P. L. T. 229 : 

56 I. C. 344 : 1920 Pat 245 

- Burden of proof. 

The person out of possession must prove the 
nat ire of the transaction by which the person in 
possession obtained that possession This rule 
does not apply when the original relation of the 
parties is that of mortgagor and morigagee. The 
paity who alleges that the said relation has 
ceased must prove it, \Twomey, J.) MaUng 
GH iT Ton V. Maung Aung 

17 I. C. 913: 6 Bur. L. T. 161. 

Constructive Possession. 

- Constructive dispossession. 

The doctrine of constructive dispossession 
should not be extended. (N. R. Cliatterji and 
Suhrowardy, JJ.) Arman Peada v. Manik 
Sarkar. 62 I. C 690 

- Constructive possession — Unoccupied 

land. 

Where a land is unoccupied, the possession 
must be deemed to be with the persm having 
lawful title thereto [Sanderson, C. /. and 
Mookerjee, J ) Promotha Nath Roy v. Kishore 
Lal Saha. 21 C. W. N. 804 : 38 1. C. 647 : 

26 C I. J. 133. 

- Constructive possession—Symbolical pos¬ 
session—Evidence of—Legal fiction—Value of. 

A formal delivery of symbolical possession is 
conclusive evidence that possession was deliver* 


POSSESSION—Co-sharera. 

ed but not that it continued. It is but a legal fic¬ 
tion in most cases and yet is valuable in that it 
affords a starling point for limitation. [Coxe 
and Challerjea, JJ ) Deo Nandhan Prasad 
V. Udit Narayan Singh. 23 I. C. 298 : 

18 C. W. N. 940. 

- Constructive possession—Rightful owner 

presumed to be in possession. 

Where neither party has had complete posses¬ 
sion over a disputed land the possession in the 
eyes of law must be with the rightful owner. 
[Mookerjee and Carnduff, JJ.) Secretary op 
State for India v. Kailka Prosad Mookerjee. 

14 I. C. 6U9 ; 16 C. L. J. 281. 

- Constructive possession — Symbolical 

possession. 

Symbolical possession in execution proceed¬ 
ings to wnich judgment-debtor is a patty is to 
be deemed equal to actual possession as against 
them. (Abdul Raoof, 7.) Salamat Ali v. Ali 
Akiur. 56 1. C. 646. 

- Constructive possession follows title. 

If a land is such over which nobody can exer- 
I cise possession, possession would ordinarily 
follow title. [Coutts and Das, JJ.) Lala Girj 
Prasad v. Jugul Kishore 1922 P. 608. 

- Constructive possession—Possession of 

part wheiher possession of whole. 

Possession of part is constructive possession 
Of the whole which is an incident of ownership 
resulting from title. This doctrine does not 
apply where Ihe occupant depends on ground of 
possession only without proving title, {Miller, 
C. J. and CoultSf J.) Kumar Prematha Nath v. 
Meik. 1 Pat. L. T. 760 : 

5 Pat. I. J. 873 : 66 1. C. 184: 

1920 Pat. 146. 

Co-sharers. 

- Co-sha* ers Bxolusion. 

Possession of co owners is fritna facie joint. 
One co-sharer seeking to defeat another's claim 
must prove special circumstances justifying ex¬ 
clusive occupation of the joiot property. A co¬ 
sharer ousted by another from joint property 
can recover joint possession, (Sanrierson, C. /. 
and Mookerjee, J.) JatindRANATH Roy v. SaBI* 
dannessa Khatun. 

20 C. W. N. 1268 : 35 I. C. 36 : 84 C. It. J. 168. 

- Co-sharers—Existence of tenants settled 

by co-sharer—If sufficient answer to claim for 
khas—Occupancy rights. 

The mere fact of the existence of tenants settl¬ 
ed by another co sharer is not sufficient answer 
to a claim for joint khas possession unless rights 
have been acquired which would form a c«ina- 
plete defence, c. g., occupancy right. {Jenkins^ 
C. J. and Chatter jea, J.) Atai.bajadar v. 
Madandai. 13 I C. 694. 

- Co-sharers—Building on common land 

—Remedy ofen to the other. 

Where one of the co-owners builds on the 
common land without Ihe consent of the rest, the 
building should not be demolished unless the re- 
maining co-owners can prove that the action has 
caused them such a material injury as cannot be 
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remedied by partition of the common land 
(Broadway and Abdul Raoof. JJ.) Kala Singh 
V. Kahna. 601. C. 531 ; 3 U. P. L. B. (Lah.) 22. 

" — Co-sharer$~Joint posscssiow-Purchaser 

from t€nant-tn-com**'on. 

^here at a court sale the purchaser buys the 
rights of some tenants-in-coromon who were 
never in possession of piece of land sold, a de 
cree for joint possession ought not to be passed in 
favour of the purchaser. 18 C. 10, Rel. 26 B. 141 
Dist. {Sadasiva Aiyar and Tyabji.JJ) Chak- 
RAPANi MisRo V Sadasiva Sodangi. 

14 M. L. T. 346 : 311 C. 314 ; 26 M. L. J. 352. 
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Evidejice—Khewat-^Entries in. 


-Co'Sharer — Ouster. 


Cases between co-owners should be decided 
according to justice, equity and good conscience. 
Ordinarily one co-sharer is entitled to keep 
possession of a portion of the joint property and 
to enjoy it in exclusive possession so long as he 
does not deny the title of this co-owner or oust 
him in the eye of law. The remedy of the co- 
owners in these circumstances is to apply for 
partition or compensation. {Mullick and Atkin- 
son^ JJ.) :Atul Chandra Mitra v. Mirthunjai 

46 I. C. 162 ; 3 Pat. E. J, 426. 

Evidence 

' — Evidence — Possession. 

In a suit for possession of land by the Secre¬ 
tary of State, it is not necessary to give any fur¬ 
ther evidence of possession than that of the plot 
of the land in dispute is apart of nazul lands 
belonging to Government. {Piggoft, J.) Inayat 
Hussain v. Secretary of State. 

26 I. C. 86 : 12 A I. J. 894. 


An entry m the khewai is at least prima fade 
evidence of possession and if there is nnthina f 
show any alteration in .he entr^the CZVtl 
presumption arise, that the state of thlngH S 
ed by the entry continued up to the 601^01 ihl 
death Of the person, whose nCe appeal L !he 
khewat 11 not beyond it. when possession may 

/o/k°a 86 SM n R ^<=0, Asher V. White. 

r» ou ^ ^ Hasan. A» J 

Khai? * ^arwar Khan z; Mahomed Au 
Khan. 8 0. L. J. 609 : I922 0udh98 

Meaning of. 

Meaning of. 


Possession is a legal expression and can be 
proved in many ways, a man can be in posses- 

“ through bis tenants. 
Eafique, J.) Sheopujan v 
SOHBAT. 36 I. C. 427 : 14 A. L. J. ^66.' 


differs from 

possession are two distinct 
luristic conceptions and in every transfer of 
ownership from one person to another by act of 

necessary 

[Karumat Hussain and Chamier, JJ ) Muham 
mad Talib Hussain zt. Inayat Jan. 

33 All. 683 : 111, c. 762 ; 8 A. L. J. 746. 


Evidence of—Proof. 


So long as possession can be referred to a 
right consistent with the subsistence of an 
ownership in being at its commencement, so long 
must the possession be referred to that right 
rather than to a right contradicting ownership. 
11 B. 422, Ref. {Stanley, C. /. and Griffin, J.) 
Jagdip Narain Singh v. Billar Singh. 

33 All. 463 : 9 I. C. 572 : 8 A. L. J. 324. 

• Evidence—Length of possession. 

An order as to mutation of names is not suffi¬ 
cient evidence of the actual period of possession. 
{Stanley, C. J. and Banerjea, J.) AmiR Ali v. 
Karimali. 9 I. C. 456, 

- Evidence—Decree in Land Registration 

Proceedings does not prove possession, 

A decree in a land registration proceeding 
does not prove the decree holder's possession. 
It proves that the CiiUector held that he had a 
right to possession {Cuming, J.) Seba Das 
Jana v. Niroda Bala Dasi. 63 I. C 602. 


Meaning of~Physical contact. 

physical contact, but mere possi¬ 
bility of the person dealing with a thing £cclu- 

50 I. C. 999 : 20 Cr. t. J. 39^° 


Meaning of—Evidence. 


Meaning of possession is not equivalent to 
actual user. In cases of waste, jungle and diluviat- 
ed lands evidence of possession is not the same 

J ^^hivated held. 

{Chatterjee and Panion, JJ ) Rakhal Chandra 

Ghose V. Durga Das. 26 C. W. N. 724 : 

1922 C. 557 ! 


- Meaning of. 

Possession means the physical possibility of a 
person dealing with a property as he likes and 
nut physical possession. (Johnstone and Scott- 
bmtth, JJ.) Bahadur Chand v. Naina Mal 

231 P. L. R. 1914 : 133 P. W. E. 1914 : 

25 I. C. 35 : 14 P. R. I 915 . 


- Evidence — Fire-arms. 

The knowledge of the existence of fire-arms 
found in a hut on search should not, without fur¬ 
ther evidence, be imported to any other person 
than the occupier of the hut nor would that pre¬ 
sumption operate even against him if it could be 
proved that ii was possible the arms might be 
there without his knowing it. {Woodrojfe and 
Beachcroft, JJ.) Romeschandra v. Emperor. 

18 C W. N. 498 : 23 I. C. 965; 

16 Cr. R. J. 386 : 41 Cal. 350.. 


Meaning of-Lawful possession-What is. 

Lawful possession means possession which 
has been got neither by force nor fraud. {Lind¬ 
say, J. C.) A 21 Z Ulhak V. Mariyam Bibi. 

1 0.1. J. 225 ; 24 I. C. 45 : I 7 0. C. 157. 


stitutes. °f—DisPossession~What con- 

"Dispossession” implies ouster, and the 
essence of ouster lies in that the person ousting 

Adami.JJ.) 

Bahadur Au Khan v- Secretary of State for 

61 I, c. 78 : 2 Pat. I. T. 133 
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FOSSESSION^Ueaniog of. 

- Meaning of^Juridical j>o%seision» 

Possession c^'Dld noJ be said to be juridical 
where it is Uken behind the deft.’s back and he 
did po» acquiesce therein but sought to evict the 
plaintiff as soon as he discovered bis disposses 
S’on 5 Bom. 208, Ref. to [Fratt, J. C. and 
Crouc^, A. J. C.) VisHUNDAs V. Municipality 
OF Hydrabad. 34 I. C. 494 ; 9 S. I.. R. 220. 

Suit for. 

— - Suit for—Par tics—Action based on for¬ 

feiture. 

When a suit for possession is ba«ed upon for 
feitiire of term, ail persons in possession includ¬ 
ing construciive possession, at the date of suit 
should be joined as parties. {Rankin, J.) Ezra 

V Gubbay. 30 I 0* 009 ; 47 Cal. 907* 

_ Suit for—Title admitted—Deft, to prove 

tenancy—Burden of p*nof—Land in suit conti¬ 
guous to holding of d^’ft.—Shifting of onus. 

The plff.’s title as pato*dar, being admitted, the 
deft, cannot resist plff.’s claim for khas posses¬ 
sion, unless he can show that he has a tenancy 
entitling him to retain possession. The mere 
fact that the deft, holds some land as tenant 
urder the piff. docs not shift the burden of show¬ 
ing that, in respect of any other land which the 
deft may be found to he in po«5session of. he has 
no right as a tenant. If the lands sought to be 
reco'^ered are admitted by the plff. to be con¬ 
tiguous to the holding of the defts. or where they 
have come to the possession of the defts. by en¬ 
croachment, the riff, must prove that the land’s 
in suit are outside the holding of the defts. (Af. 
Chatterjea, J.) Gopini Dfbi »■. L'^kknath. 

11 I. C. 698 : 19 C. W. N. 140 

— ■ • 'Suit for—Possessory title—Rights under. 

A person who has a merely p-^ssessorv t tl< is 

enti led to a decree for possession agai' St a 
person who ha? no title. {Sundara Atyar and 
Sadaiiva Aivar, JJ.) Neei.agara Lingamma v 
Kinnahal Hampiah. 17 I. C. 167. 

— - Suit for —Riavas. 

There can be a suit between rtayas for pos¬ 
session of village land appurtenent to a dwelling 
house where one has ousted the other. 

J. C.) Ram Saran v. Sahebdin Lal. 

37 I. C, 116 : 19 0. C. 169. 

— - Suit ior—Right of possessor to sue in 

tjec intent. 

Possession is good title against all persons 
except the rightful owner and a suit in ejcctmen' 
may bo maintained against any person other 
than such owner. {Lindsay, A J. C.l Ramzan 
Khan v. Muhammad Yakub Khan. 111. C. 537. 


Trespasser. 


— Trespasser. 


The true owner of property can retain pos 
session though obtained from a trespasser b\ 
force or other unlawful means without bringing 
himself within the law of estoppel. {Russ*l and 
Chandavarkar, JJ.) Hillayya v. Narayanappa 
I lNNAVYA. ^3 Bom. 185 t 12 1. C. 913 : 

* Id Bom. L.B. 1200, 


FOSSESSIOK^HiioelUneOTis. 

^--Trespasser— Entry by. 

A mere trespasser cannot obtain possession in 
law. by an act of entry or by the continuance of 
that act so l''ng as the act is disputed and resist¬ 
ed. {Sadasiva Aiyar, J.) Dharmatikgha 
MUDALT, In re 1 L W. 911 : 

26 I. C. 171 : 15 Cr . L, J. 723 : 89 Mad. 67. 

- ‘Trespasser—Presumption. 

Presumption of possession of whole existing 
in favour of person having title and possessing 
pari does not apply to trespasser claiming ad¬ 
verse possession. iSadasiva Aiyar and Seshagtri 
Aiyar, JJ.) Karia Kownden v. Ragiuva Reddt, 

23 I. C. 620 : 1 L. W. 410. 

- Tresbasser—Suit against, by person in 

possession—Previous possession— Ground. 

A person in possession of property for a long 
time, dispossessed by a trespasser, is entitled on 
the strength of his preyious possession to recover 
possession of the same from a mere trespasser. 
{Cha-.nier, J. C.) Nagbsar v. Puran Dei. 

11 I. C. 279. 

— - Trespasser—Disturbance of defendant of 

plaintiff's long-conlittued possession—Effect on 
plaintiff's title. 

Disturbance of long continued possession of 
plaintiffs by the defendants may be sufficient to 
entitle the plaiutihs lo a decree for possession 
even if they are not able to sufficiently establish 
their possession on rights alleged by them [Cha- 
mier, J. C.) Hub Lai, v. Jagbshar. 111. C. 94. 

- Trespasser. 

As against a trespasser, possession is title even 
though it be for less than 12 years if peaceful. 
{Chatniet, C. J. and bhatfuddin. J.) Sahodra 
Kuar V. Goberohan Tiwari. 2 Pat. L J 280 : 
39 I.C. 4o8: 1 Pat. L. W. 327 : 1917 Pat. 164, 

—- Trespasser—Ejectment. 

A person in p ssession though not owner can 
eject a mere tre*-passer and the pica of jus tertii 
does not stand unless the trespasser claims 
through such third person. (A//»n5o«, J ) ChaNDI 
: MlSSEK V. NaRSINGH Roy. 39 I. C. 36- 

Miao^llaneout. 

- Right to—Simple mortgagee not eniilled 

to possession. 

It is well settled that an adverse possession 
against a mortgagor does not affect a simple 
nioi tgagee who as such is not enti led to posses¬ 
sion. 44 Cal 425 *?ef. [Mookerje* and Panton. JJ.) 
SiTAL Chandra Majhi v Parbati Charan Chak- 
rabarti. 35 C. L. J. I : 1923 Cal 38. 

- Gracing cattle if an act of possession. 

The grazing of cattle occasionally by a person 
will not amount to an act of possession. Whether 
an act amounts lo an act of possession depends 
upon the facts of the case 7 I. C, 700, Foil. 
{Mookerjee and Carnduff. JJ.) DbbbndRA Nath 
V Bindhubala Dasi. 131,0.126. 

- Enforcement oft by a person out of pos* 

session. 

A person out of possession trust enforce bis 
light, if any, in lawful manner and not by use of 
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POSSESSION —Miscellaneoui. 

criminal force, [Lindsay, A, J. C.) Sarabdawan 
Singh v. Emperor. 17 0 c. 2i: is Cr. L. J. 232: 

23 I. C 184 : 1 0. L. J. 627. 


--- Revenue records—Entry. 

An entry in the revenue records does not trans¬ 
fer possession. [Hayward, J. C. and Boyd A, J. 
C.) Secretary of State t;. Mushtaksing. 

24 I. C. 813 : 7 S. L.'R. 169. 

POSSESSORY LIEN. 

See Possessory Right. 

POSSESSORY EIGHT. 

--- Incorporeal hereditament. 

There caQ«iot be a possessory right with regard 

to incorporeal hereditaments. If the enjoyment 

has Bot ripened into an easeinentj then the per* 
son in actu-il enjoymear has no remedy against 
any interference 38 M. 280. Foil 34 M. 173 
Doubt.d \Abdur Rahim and ^apUyJJ.) Mahan- 
KALi Lakshmiah t>. Karnam Narayanappa, 

(1918) M. W. N. 276: 45 I. o’ 80: 
23 M. L. T. 337 : 34 M. L. J. 425. 


POSSESSORY TITLE. 

plff. proves liis ownership. [Fletcher and Smither 
Jj.) Gnendka Nath Sanyal v. Mohendra 
Mohini Debya. 4. c 884. 


- Suffioienoyof-Suit on—Maintainable. 

A person who has bsen in possession and has 

a ii.le to possession, if dispossessed, has a ric^bt 

possesion. [Jenkins, C. J. and Mookenee J.) 
Adhar Chandra Pal v. Dibarkar Bhuyan. ' 

25 I. C. 76 : 41 Cal. 894. 


- Decision on —If evidence of title. 

A decree based upon possessory title is prima 
/aueevidence oi title against a stranger. [Jenkins, 
C. /. nud Chatlerjee, J.) Koilash Chandra San • 
tra V. Gajendra Nath Miska. 13 i. c. 407: 

15 C. L. J. 1 ! 


- , Incorporeal rights — Easement. 

An easement is something belonging, attached, 
adhering, appurtenant to the do ninant estate it¬ 
self and not to the owner thereof personally. 
Easements are not capable in an exact sense of 
being possessed. There cannot be a possessory 
right in respect of an easement before the full 

period of adverse enjoyment. [Mtller and Sada- 
Siva Aiyar, JJ,) Narasappayya v. Ganapathi 
RaO. 29 I.C. 256 : 38 Mad. 280. 


'Heritabiliiy, 


The possessory right of a trespasser is herita 
b\Q, [Waztr Hasan, A, J. C.) Ghulam Sarwar 
Khan v. Mahomed Ali Khan. 1922 Oadh 98. 
POSSESSORY SUIT. 

See Possession—Suit for. 

POSSESSORY TITLE. 

[Arranged according to Provinces.] 

——- Good against all but true owner. 

A person in possession of property without 
title has a good title against the whole world 
except the true owner, The possessory title is 
heritable. {Lindsay, J,\ Bazmir Khan v. Rustam 
Khan. 54 1. C. 398. 

■ '-‘Good against all except true owner. 

The person in possession has stronger claim 
when both the litigants are parties to an invalid 
transaction. [Walsh, J.) N.4 jaf Khan v Girdha- 
ria. 32 I. C. 593. 

■ — —Trespasser—Person in possession dis¬ 

possessed by st*'anger without title. 

A person in possession though under a defect 
ive tiile cannot be dispossessed by a stranger 
Vi\i\io\xt \\i\e. [Rxhards, C. J‘ and Banerjea, J ) 

Umrao Singh v. Ramji Das. 38 All 5«: 

22 I.C, 622 : 11 A L. J. 1012. 


- Good against all but true owner 

Whether possession odgmated lawfully or not 
the person in possession is entitled to the pro¬ 
perty and the trees thereon as against all the 
world excr^pt the true owner. [Broadway J\ 
SlDHU n. Dhanna. 67 I. C. 943 : 2 Lah. L J 271. 

Dispute as lo—Several persons olaimins 

to be owners. ® 

Wnere, on the death of a person, several per¬ 
sons claim to be en.itied to the property and put 
their locks to iho hou.e, none of them can^be 

^ possessory title. [Broadway and 
Abdool Raoof, JJ.i Tirath Ram v Kaban Devi 
1 Lah. 588 : 60 I. C. 101 : 3 Lah L. J 35 ' 

• . / after scramblCt whether suffi- 

ctent for decree 

Where both plff. and deft, put a lock 10 the 
door 01 the property in suit plff.'s possession is 
not peaceful and exclusive so as 10 entiile him to 
a decree on the basis of possessory title. Mere 

possession which IS sufficient under S. 9 of the 

Sp. Rel. Act is not sufficient. [Broadway and 
«aoo/, y/.) Tirath Ram 29. Mussammat Kahan 

60 I, C, 101: 1 Lah. 888. 


- ^^^<:iencyof~Co-shayers—Ejectment 

The peaceful possession of a co sharer of* a 
plot of a common land will, if disturbed by other 
sharers, give him a right to sue on his possessory 
title. [Scott-Smith, J.) Ganesha Mal v. Ibrahim 

53 I. C. 669: 104 P. R. 1919' 


-- Mere user—Right to sue does not exist 

A mere user which has not ripened by prescrip-* 
tion will not give rise to any right upon which 
an action can be founded unless some kind of 
possessory ti le exists in Dlff.’s favour. [Spencer 
and Ramesam, JJ,) Kapniah Sivananjiah v 
SiTHAY GoUDAR. 14 L W 44Ci ‘ 

70 I. C. 367: (1921) M. W. N 510; 41 M. L. J. 490.* 


Good against all but true owner 


Trespasser if can set up right of third 


party. 

A mere possessory title, except under the pro¬ 
visions of S. 9 of the Specific Reliet Act. will not, 
in India, support a suit in ejectmentj A tres-passci 
can therefore set up jus tertii successfully unless 


A person in actual possession has a pokossory 
title against the whole world and can only be 

dispossessed by the true owner and those claim- 
lug under him, (Wallis, C J and ^eshapiri Aivaf^ 

J.) UNNI MoHIDIN V. POCKER. 

(1920^ M.W.N. 698: 28 M. L. T, 342. 12 L. W. 698: 

60 I. C. 109 : 39 M. L. /. 626. 


Receipt of rents. 


Possession by receipt of rents is a possession 
known to and respected by law and if that is inter- 
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POSSESSOEY TITLE. 

fered with by a rivai landlord a suit is maintain¬ 
able without impleading the tenants on the land. 
[Oldfield atid ^esl/agin Aiyar, JJ.\ Cheria 
Kunhi PocKtR V. Malikaiammal. 10 L. W. 496: 
26 M. L. T. 359: (1919, M.W.N. 815 : 63 I. C. 771- 

37 M. L. J. 544. 

- Good against all but true owner. 

A person in possession without a t tie has the 
right to maintain his possession against all the 
world except the rightful owner. The minor 
possession is itself a root of tide and the prior 
possessor has all the t ights of a true owner except 
of course against the owner himself. [Ayling 
and Snnivasa Iyengar^ JJ.) Svbbaiya Panda* 
RAM V. Mahomed Mustafa Makakayar. 

21 M. L. T. 62 : 8 L. W. 690: 
40 I. C. 60 ; 32 M. L. J. 85. 

^Incorporeal right — Easement — Water — : 
Right to take—Channel running through Govt. ' 
tands^Non-user for some years. 

A person having enjoyed an easement for less 
than the statutory period can obtain an iojunctioo 
against a trespasser. 5 M. L. J. 24 ; 34 M. l73, 
Foil. (Seshagiri Aiyar and Napier^ JJ.) ANaNTHA 
DeSIKACHARIAR V* VlSWANATHA MUDALl. 

30 I. C. 989 : 18 M. L. T 516. 

- Su^ciency of—Obstrnotion^Damages. 

Where plaintiff proved only a mere pos¬ 
sessory right over a chawl for a period of 40 
years, Held it amounted to sufficient possession to 
entitle the plaintiff to claim damages for ob^truC' 
tion in the enjoyment of that right. [Wallis and 
Seshagiri Aiyar^ JJ ) Kuthiarvathath 
Prabhakaran V. Seshan Fattar. 27 I. C. 772. 

——— Trespasser — Shi/ against — Interest 
enforceable by suit. 

Mere possession of property gives an interest 
enforceable in a suit against a trespasser. Asher 
V. Whitlock, 1 Q.B. 1 ; 12 A. 51 (P.C.) ; 26 M. 614. 
Fol. \Ayling and Hannay, JJ,] MaRIKAL Servai 
z. Thambuswami Servai 1 L. W. 853 : 

25 I. C. 934 : (1914) M W. N. 784. 

- Burden of proof — Government. 

Tbe Government must prove prior possession 
in itself or disprove the presumption of tide in 
plaintiff arising irom his possession at the time of 
suit. The onus is not discharged by proof that the 
Government had levied penal asses ment on the 
land in suit. (SuHifHrH Aiyar and Sadasiva 
Aiyar, /7.)Khantampali v. SECRETARY OF State 
FOR India. 16 I. C. 689 : (1912) M. W. N. 881. 

-- Trespasser—Suit against, 

A title by adverse possession though not yet 
perfected by the lapse of 12 years is heritable, 
transferable and divisible. But one trespasser 
cannot be allowed to add to his possession the 
possession of another previous trespasser whom 
he dispossessed. (S/aH>ow, A. J, C.) Ganno v. 
Beni. 43 1. G. 943 : 14 N. L. B. 82 

- Good against all bul true owner. 

Possession i> good title against all persons ex¬ 
cept tbe true owner. In a suit for possession on 
the ground of dispossession, the plaintiff must 
show that he was in continued possession before 
defendant’s entry. [Miira^ A. J. C.) Ganaji v. 
DhaNSINsh. 27 I. c. 977 : 11 N. L. R. 31. 


POST OFFICE ACT (VI OF 1898), 8. 44. 

- Sufficiency of — Infringement—Suit on, 

when maintainable—Suit for declaration against 
tenants regarding their status. 

A mere possessory tide will not suffice for 
maintenance of a suit against tenants, for a de¬ 
claration that they are not und^r-propriefors. Also 
probability of some danger arising in the future 
to the exercise of possessory rights is not suffi¬ 
cient for this purpose. An application by tenants 
to the revenue Court to be recorded as under-pro¬ 
prietors does not amount to an invasion of,or in¬ 
terference with, the rights of a person whose only 
right is merely to remain in possession, (Lyle, 

A. /. C.) Annapurna Kuar v. Shambu Nath. 

53 I. C. 746 ; 6 0. L. J. 499. 

- Trespasser, 

Plaintiff’s previous possession even for a shorter 
period than the statutory period entitles him to 
a decree against tbe trespasser. (Sultan Ahmad, 
J.) Ajoodhya Singh t> Awadh Bihari Das. 

67 I. c, 320 : 2 U. P. L. R. (Pat ) )67. 

- Trespasser — Maintainability. 

Possession is not merely evidence of ownership 
but is also the foundation of a right to possession.. 

A possessor has better title in law against a mere 
trespasser. 8 Bom. L,K. 96: 41 C, 394; 39 I, C, 458, 
Kef. (Mullick and Atkinson, JJ.) Shaikh Mirza 
V, Abdul Gani. 43 I. C. 338: 4 Pat. L. W. 130, 

- Burden of proof. 

A person dispossessed but not suing under S. 9 
of the Sp. Rel. Act, must prove a title which is 
based on adverse possession and must be for at 
least 12 years. (Sawnders, J. C ) Nga Tha 2an 
V. SuNDAR Singh, 60 1. C. 676: 

3 0 B. R. (1918) 126. 

- Good against all hut true owner. 

A person in possession of land is entitled to 
retain possession of it until some One who can 
show that he has got a good title sues him and 
gels a decree. (Fo.\\ C. /.) Maung Tk v, Maung 
Oh. 8 Bur. L. T. 127: 29 I. C. 894; 8 L. B. R. 166. 

- Incorporeal right —Enjoyment of water 

coursc"^In junction. 

Where the plaintiffs were in enjoyment of a 
water-course lor less than the prescriptive period 
sufficient to give them an easement they are en¬ 
titled to an injunction restraining a trespasser 
from interfering with their enjoyment. (Faw¬ 
cett, J. C. and Crouch, A.J. C ) Gobind Kam v. 
Sabghatullah. 27 I. C. 999 : 8 S. L. R. 218. 

POST DIEM INTEREST. 

See Interest. 

POSTHUMOUS SON. 

Sec Hindu Law—Succession, 

Post office act (vi of 1898 ). 

- 8.44(1)— Money remitted ihfough post 

office—Ownership of — Attachment, 

Money remitted by money order through the 
Post Office does not cease to be the property of 
tbe remitter until it is actually paid to the remittee. 
(Young, J.) W. Chance v, Biswanath. 

58 I. C. 986 : 18 Bur. L, T. 105. 
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POST OFFICE ACT (VI OF 1898), S. 52, 

^7 Suspicion, if ground for decision. 

where the only evidence against the accused 

Charged with n isappropriating a Telegraphic 
Money Order is that the account contained entries 
of delivery on dates different from the actual dates 
of delivery it simply creates suspicion and is not 
sutticient to prove misappropriation. {Ayling, A) 

Kuppai P.'^AKASA Rao. In re. 

26 I. C. 307 : 16 Cr. L. J, 3. 

POUNDAGE. 

See (1) C. P. Code, O 21, R. 93. 

(2) Madras Civil Rules of Practice. 

powee of attorney. 

See also Legal Practitioner. 

- Construction— Excess of authority. 

Where an act purporting to be done under a 
power of attorney is cnallenged as being in excess 
of the power, it is necessary to show that on a 
fair construction of the whole instrument the 
authority in question is to be found within the 

four corners ot the instrument either in express 

terms or by necessary implicaiion. 1893 A.C. 170, 
Foil. yMr. A*neer Alt.) Bank of Bengal v. 
Ramanathan Chetty, 43 ual. 627 • 

20 C. W. N. 329 : 3 I. W. 210 : 19 M. L. T 176: 

(1916; M. W. N. 160 : 14 A. L. J. 217 : 
23 C. L. J. 348 : 18 Bom L B. 387 : 

9 Bar. I.T. 1 ; 8 L. B. E. 636 ; 43 I. A. 48 : 

321. 0. 419 : 30 M I, J. 232. 
[Reversing 23 I. C. 616 : 7 hur. h, T. 126.J (P. C.) 


POWER OF ATTORNEY. 

.'u*? contracts in the sugar trade. Held 

that the manager bad sufficient authority to enter 
into 'he ^ntract sued upon. (Harrington, J.) 
Sasoon & Co. V. Angulla & Co. 

10 I. C. 895. 


- -Construction oj—Appeal if part of 

proceeding to recover debt. 

Where the manager of a bank is authorised by 
a Povver-of-Attorney to take and use all lawful 
proceedings and means for recovering debts and 
advances and to commence, prosecute and defend 
at law, all actions, suits, claims, and disputes, the 
powers are wide enough to include the p. wer to 
prefer an appeal. (Martineau and Abdul Quadir, 
JJ .) Bharat National Bank v, Mohanlal. 

63 I. C. 748. 


Revocation. 


suit. 


•Construction—Authority to compromise 

rw V 

A power of attorney authorising the agent to 
manage the business of the principal, to insiitute 
suits and oppose ail suits that might be brought 
by Of against the principal in respect of the bust 
ness does not center on the agent the power to 
compromise a suit. (Mooherjee and Chailerjee, 
JJ.) Chatterjee Brahmin v. Durga Uutt 
AgaRWALA. 23 C. L. J. 436 ; 34 1. C. 394 : 

20 C. W. N. 943 

- Special— Genuineness — Registration. 

Though registration of special power of 
attorney is not compulsory yet the court is not 
bound to presume its genuineness if registered. 
(Chatterjee and BeachcroftJJ.) Mohesh Chandra 
Addy V. PaNCHU Mudali. 43 Cal. 884 : 

23 C. L. J. 297 : 32 I. C. 395 ; 20 C. W. N. 287. 

•Constructions—Power to execute deeds 

e* f t _ A __ - « _ 


Where a power-of-attorney was given to the 

plaintiffs to recover all sums due to the grantor 
ot the power under a contract with the defend¬ 
ants for doing certain work and under which the 
delts. are to pay the piffs. only after the produc¬ 
tion of the power which is to remain in force till 

under the contract, 
f/Wd, that the deft.’s agent was not justified in 
making payments to the grantor of the power 
after production of it by the plff, to the deUs , 
even though the grantor revoked the power after- 
wards while the work was being done. (Chevis 

and Leslie Jones, JJ.) Butamal Lachman Das 
V. Secretary of State. 106 P. I. B. 1917j 

401. C. 280: 86 P. W. B. 1917. 


Construction— Agent—Compromise. 


of sale if includes to execute agreement for sale. 

A power given to an attorney to execute deeds 
of sale does not authorise him to execute agree¬ 
ments to sell, {Mookerjee and Carnduff, JJ.) Janki 
Prasad Singh v, Yaheia Hossain. 

13 I. C. 637 : 16 C. L. J. 119. 

-- Construction—Power to carry on busi¬ 
ness, if includes power to enter into forward 
contracts. 

By a power of attorney the deft, empowered 
his manager to contract, superintend and carry 
on the business of general merchants in Singa¬ 
pore. The manager entered into forward con¬ 
tracts with the plff. in respect of sugar. The 
deft.’s firm was accustomed in Calcutta to enter 


Where a power-of-attorney was executed on 
behalf ot one of the piffs, audhorising him speci- 
hcally to engage a pleader to present applications 
to court and to refer to arbitration, Held that 
: the power did not confer an authorising upon 
him to put in a compromise and that the power 
to compromise or confess judgment was not 
efusdem generis with the powers set forth by the 
powers ot attorney. 50 P. R. 1898. Foil. {John¬ 
stone and Shah Din, JJ.) Bishna v. Rattani 

20 P. W. R. 1912 : 13 I. C, 92 : 28 £. L. R. 1912. 

- Construction—Rules of. 

Power-of-aitorney should be strictly construed 
and general powers of borrowing shouH be 
restricted to matters ejusdem generis with those 
already suted. (Seshagiri Aiyar and Napier, 
y/.' Kkishnan Ridavu Meppat Parkum 
Anandravan V, Raman. 38 I.C. 638; 39 Mad. 918. 


Construction. 


Where a power-of-attorney allowed an agent 
lo conduct and manage the estate properly 

moneys, affairs, ooncerns of the Zamindar and 

m all respects as fully and absolutely as the 
principal himself and to do all such acts and 
deeds whatever as may be considered requisite lor 
the above purpose as amply and effectually as the 
principal could do in his own person” the words 
are wide enough to empower the agent to assign 
a decree to another even for less than the decree 
amount. (Sadasiva Aiyar and Spencer, JJ.) 
Lingam Krishna Bhoopathi Deo Garu v. Rajah 
OF Vijianagaram. 38 Mad. 832 : 16 M. L. T. 143 : 

23 I. C. 236: 26 M. I. 3. 183. 

4 
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POWER OF ATTORNEY. 


, POWERS. 


— 'Construcdo n. 

A power-of-atorney mu^t be coastrued strictly. 
Such a canstiuct'on would noi prevent the 
exercise of all powers necessary and incidental 
to the powers expressly conferred. A povver-ol* 
attorney conferring the right to execute a decree 
does not confer a right to assign the decree. Power 
expressly conferred ia a power-of-attorn^'y to 
execute tlie decree does n t imply aoy power to 
transfer a decree for c ms'derati ni. A power-ol- 

atlorney provided '‘ta execute all decrees in the 

name of my father or in any other name on my 
behalf or otlierwise to attach and realize sli 
moneys due thereon*'. Held, that the agent 
aettog under tue poa-cr could not assign the 
decree. {Sundara Atyar and Sadasiva Axyat, 
JJ.) Palaniappa ChkTTIAK V. Akunachei.la.m 
Chettiar. 12 M. L. T. b 26 : (1912) M. W. N. 1204- 

17 1. C. 139; 23 M. L. J 59&! 


- CoiislyucHon— Anthorily to manage— 

Jagir—Power to defend suit, and make admis¬ 
sions. 


A povver-of-altorncy should be strictly con 
strued. A power of authority authorising a person 
to look after the management of a minor’s jagir 
does not, in the absence of express terms, em¬ 
power tne agent to defend the owner's title to 
the jagir in a suit, Aoy admission made by such 

agent, in tne course of a trial is not bindi.ig on 
theowner. [Prideaux, A. j. C.) Nazar Ali v 
Ashraf Ali. 47 j, (j, 628. 


- Construction—Conduct of suit—Oath. 

An agent who is empowered to conduct a suit 
in any manner he may deem fit even to the extent 
01 withdrawing it or cilering into a compro- 
mise has power to bind his piincipal by an 
agreement to abide by a special oath entered into 
with the opposite pany. {Kanhaiya Lal^ J, C.) 
JHabbu V. Eahid Au. 22 0. C, 161: 68 I. C. 453 : 

1 ty, P. Li R. (J.C«) 89, 


but not to sign promissory note executed. 

C. J. und Hartnoll, J i M. A. R R. M. R, M. 
Chetty V. Badier Rahqman Chowdrv. 

36 l.C. 19 : 9 Bur. L T. 166. 

- Construction. 

Powers of attorney are to be construed strictly. 
If an act is challenged as being in excess ot the 
power it must be shown that the authority is to be 
found in the four corners ot the power either ex¬ 
pressly or by necessary iinplica'ion (1893/ A. C. 
170 Kef, Per Twomey. J. — A power to sign ac¬ 
commodation notes may well be inferred from a 
power to sign promissory notes j intly with 
oihers. (Hartnoll and Twomey, JJ.) Bank of 
Rangoon, Ltd v. Somasundaram Chetty, 

8 L. B. R. 168 : 26 1. C 263 : 8 Bur. L. T. 1. 

- Construciion, 

Power-oi-attorney must be construed strictly 
and uuic&s an cxpiess power is given to an agent 
to enter into coutraris ul guarantee on behali of 
his principal or to execute negotiable instruments 
for his principal jointly with otucis the peison 
alleging iucli power must show that the agent had 
in fact authority to enter into such a transaction. 
{Ormond and PatUit, JJ ) Ramanatham Chetty 
V. Bank of Bengal. 

7 Bur L. T. 128 : 23 I .C. 616. 
[Reversed on Appeal 43 Cal. 627: 32 1. C. 410 

(P. C.] 

- Construction—General powers. 

Id a power oi attorney which should be strictly 
cotiSlrued, the operative part being control¬ 
led by the recitals, general words following an 
authority to do paiticuUr acts should not be taken 
to Confer general powers, but should be limited 
to the purpose of the authority or to those neces¬ 
sary tor the proper poitoimance of particular 
acts. {Fawcetts AJ, C.) Bhagwanji v, Ganga 

SO I. C. 968 : 10 6 . L.B.78. 


—- Construction. 

A lady is not liable ld a pro-note executed by 
her agent au'horiied to borrow on her behali 
only for necessity where he did not purport to 
borrow on her behilf or for actual necessity 
{St uart, J. C.) Muhamdi v. Dukga Prasad. 

40 I. C. 462 : 4 0. L. J. 299 

- Strict construction —Power to sign a 

mortgage does not include power to conttact 
debt. 

Powers of altorney should be strictly construed. 
A power to sign a mortgage docs not cirry with 
it a power tc/ contract a debt on a mortgage or 
enter into th© transaction but a power to execute 
a mortgage carries with it the power to enter into 
the transaction itself. 6 C.L J. 493 Dist. (Coutts 
and Das, JJ.) Ram Lal Singh v. Mt. Bibi 
SHAHRUNISSA. 3 Pat. L. X. 442 : 1022 P. 669. 

—Construction — Scope of authority — 
Mortgage—General power to—Power to pass a 
pro note. 

A general power to sell mortgage, or pledge 
property implies a power to borrow money on 
mortgages on the principal’s .account, and to create 
an equitable mortgage by deposit of title deeds, 


POWERS. 

- Joint power—Death of one—Survivor— 

When can excoulc. 

li power is given to A and B persona designaia 
to do a.i act if and when they think it desirable 
iho occasiun cannot arise nor can the power be 
exeicisod unlcs> they are both living and agree 
as to the act. This cannot be the case after the 
death ot one of them, and the consequence is 
mat the survivor cannot do the act because he has 
not the wanant of tne agrcciuent ot his late 
Cjlleaguc, nor can he then do the act, seeing that 
the authority to do is only given to the two acting 
Jointly. The case is diffcicnt when the power is 
vested not in but in tue oc¬ 

cupants for the tune being ol a specified office 
>uch as executors or trustees. {Lora Moulton,) 
VfiNKATA NARASIMHA APPA KoW V. PARATHA- 
SAHATHY Appa Kow. 37 Mad. 199 s 

41 I. A. 61 (1914) M. W. N. 299 : 12 A L. J. 316 : 

13 C. W. N. 664 r 16 M. L. X. 286 : 23 I. Q. 166 : 

16 Bom. L. B, 328 : 26 H. L. J. 4ll. (P. C.) 

- Construction of—Liberal cortsfrMC/io/i. 

Powers are to be construed in accordance with 
the intention of the donor or grantor ; (hat in¬ 
tention is to be collected from the iustrument 
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PRACTICE. 

although a reference may sometimes be 
had to the circumstances under which it was 
^iven. All powers are to be liberally construed 
in equity for furthering the purpose for which 

^^^ookerjee and Beachcroft, 
^/O Sarada Prasad Pali^. R4mapati Pal. 

17 C. W. N. S19 ; 16 I. C. 817 : 16 C. L. J. 304. 

PBACTICE. 

Abandozunent of Flea. 

Additional Evidence. 

Adjournment. 

Administration. 

Admissions. 

Am endments. 

Appeal 

Appellate Court. 

Burden of Proof. 

Chief Court. 

Civil Uispute. 

Commissioner. 

Consolidation of Suits. 

Co-»t8. 

Decree. 

Delay in Indian litigation. 

Disoretion. 

Ejectment. 

Election of Bemedies. 

Evidence. 

Execution. 

Ex parte Hearing. 

Formal Defect. 

High Court. 

Inconsistent Pleas. 

Insolvency. 

Interest. 

Issues. 

Judge. 

Judgment. 

Judicial Order. 

Jurisdiction. 

Justice, Equity and Good consoienoe 
law governing. 

Eegal Bepresentative. 
limitation. 

Misjoinder of Causes of Action. 

New Plea. 

Non joinder of Parties. 

Notice of Hearing. 

Parties. 

Partition Suit. 

Pleader. 

Pleader’s fees. 

Pleadings 
Preoeaents. 

Professional etiquette. 

Heoord. 

Behearing. 

Bemand. 

Bestitution. 

Betrial. 

Bevenue Court. 

Review. 

Bevision. 

Sanction. 

Second Appeal. 

Sentence- 
Stay of Trial. 

Subordinate Courts. 

Subsequent. 
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PBACTICE—Abandonment of Plea. 


Transfer of Case. 
Trial. 

Valuation. 

Witness. 


Abandonment of Plea. 
■Abandonment of plea—Effect. 


his ca^e set up in the 
trial Court, cannot advance it in second anneal 

{Ptggott and iValsh, JJ.) Harimurat v Ramhit 

63 I.C 490:3 U. P. L. B. (A) 179.' 


-——Abando7tment of pUa-Point not argued, 

appeal which comes belore an ap- 
pellace Court is heard upon the merits a point 

of the sau‘bem/no 

a.gued must be taken to be abandoned andlhere- 
fore It IS equivalent to a decision against the 

• iJAi Ram Singh. 40 ^ q ggj 


—^■^Abandonment of piea-lf can be raised 
Where a party abandons any point of appeal he 

nnrA°A alterwards to take up a point 

once abandoned. Where therelore the only point 
raised was a point of limitation which was deci¬ 
ded agains. the appellant, he cannot be allowed to 
rmseanew point of estoppel. [Ptattand Pawcett, 
JJ.) Doddava ii. Yellawa. 1832 Bom. 233. 


Plea-Statements in 

A statement in a judgment that a point is not 
seriously pressed in the first court must be 

abandoned. 

(Beachcroft^ J.) Korean Ali v. Makhul Ali. 

60 I C. 743. 


—_ Abandonment of pUa^Appellate Court 

^Potnt not appealed against, 

not ??.’haa interfere with lower 

^ lit n . t ^ “gainst which no 

appeal has been preferred. {Chatieriee J 1 

Dwarka Nath v. Mohima Charan 9 I%[ lii 


Abandonment of plea—Memo. of ahheal 
not disputing points raised in judgment 

Where an appellate judgment states specifically 
certain points were argued, but the memoranda J 
of appeals contains other points besides conse- 
queolly the presumption is that they were given 
up. (Harrison and Zafar Ali, JJ,) Harji Mal 
1 /. Devi Ditta Mal. 4 Lah. 364 : 1924 Lah 107 


Abandonment of pUa. 


Plea given up m lower appellate Court cannot 
be advanced it; second appeal. (Reid C 
Johnstone, J.) Jaimal v. Lal Singh ’ 

II I.C. 408 : 88 P. W. B. 1911. 


- Abandonment of plea 

that it is not open to the appellant to 
appeal solely on a ground which he deliberately 
abandoned m the Court below (Danieh J c\ 
Ghulam Sarwar 2.. Nayaz Ali. 

64 I. C. 186 : 24 0. C. Igl. 
——Abandonment of plea - Giving up 

A party to a suit may give up any of the 
grounds of relief before the case is decided, 
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PRACTICE—Abandonment of Plea. 

(S/Har/ and Kanhaiya Lai, A. J. Cs.) Hirde v. 
Muhamad Abdl'l Hassan Khan. 

30 I. C. 207 : 2 0. L. 3. 335. 

- Abandonment of plea—Point cannot be 

argued at final 'disposal. 

A point which is abandoned by counsel when 
the case comes up for admission, cannot be al¬ 
lowed to be argued at the final disposal of the case. 
[Ptpon, J. C.j Gh 'lam Haidar v. Manager, 
Committee Samadh Baba Phula Singh. 

73 I. C. 711 

Additional Evidence. 

- Additional evidence—Not to be allowed 

in appeal. 

There is no precedent for allowing an appel¬ 
lant to lead evidence which could have been led 
in the Court below, in appeal. {Macleod, C. J. and 
Kanga, J.) Moti Chand Kaoji v. Manekchand 
Ramchand Gojar. 1922 Bom. 147. 

- Additional evidence—Second appeal. 

Id second appeal, the party cannot urge that he 
should have been allowed to adduce evidence 
which was dispensed with in ibe first Court. 
{Russel and Chandavarkar^ JJ-) Pannalal v* 
GaNU Bavaji Nhavi. 12 I. C. 691 : 

13 Bom. L. R. 1021. 

- Additional evidence—E k parte rfccr^e— 

C. P. Code, O. 41, R, 27 -Ex paite case—Formal 
evidence given. 

Where plft. in an ex parte case gave formal 
evidence to prove his case, he might be allowed to 
give further evidence in appeal from such decree, 
if the appellate Court disagrees with the decree 
of the lower Court. {Richardson and Hilda, JJ ) I 
Brojeswar V. Syama ChaRAN. 60 I. C. 363. 

- Additional evidence—Appellate Court — 

Evidence. 

The appellate Court cannot admit evidence 
which becomes relevant because of the discovery 
of some documents which were previously out ot 
the reach of the parlies. {Jenkins, C. J and 
Mookerjee, J.) Shaikh Nurav Baikontha Nath 
Ray. 30 I. C. 398 : 21 C. L. J. 696. 

, - Additional evidence — Appeal. 

A party should be given an upportiinitv to 
prove a document if its importance is realized for 
the first time in appeal. {Teiinon, 7.) Kirtibas 

Panja V. Rama Pada Banerjee. 

22 I. C. 833 : 21 C. L. J. 674. 

_ Additional evidence—Document not ad- 

mitled in lozver Cow Is—Admission in second 
appeal. 

A Court of second appeal ought not to admit a 
document which the lower Courts refused to 
admit on the ground that the same was not forth¬ 
coming at the first hearing of the case. {Chamier, 

J, C.) jAWALi Sahai V, Abdul Ghami. 

111. C. 289. 

Adjournment. 

See also C. P. Code, O. 17. 

__ .—Adjournment—Consent of parties. 

A court must always consider the convenience 
of parties and any contingency which may ncces- 


PRACriCE— Adjournment. 

sitate an adjournment. But it is not the business 
of the parties to decide when their suit shall be 
heard as the regulation of its procedure is entirely 
in the Court's discretion. [Davar^ J.) Madho 
Pr.vsad V. Ajudhaya Prasad. 

10 I. C. 748 : 13 Bom. L. R. 161> 

- Adjournment—Payment of money on 

condition precedent —Effect of failure to pay. 

On a suit coming on for hearing, an adjourn- 
ment order was made conditional on payment of 
a certain sum of money and “If the money is not 
paid by 1st June the suit will be dismissed with 
costs. ” The sum was not paid and the contention 
that tv>e suit became ipso facto dead, being 
raised held, that if the order of adjournment con¬ 
tained ihe words '• In detauU the suit will stand 
dismissed” no furthe- order would have been 
necessity ; but as it stood, a further order of 
Court was necessary before the suit was treated 
as dead iGreaves, J.) Sewaratan v. Kristo 
Mohan Shaw. 48 Cal. 902 : 1922 Cal. 320. 

- Adjournment — Refusal — Prejudice — 

Retrial. 

Where on the day to which a small cause suit 
had been posted for trial both parlies applied for 
lime ^^n the grounds that one of the material 
wiiiicsses was unwell, that another had not 
brought the documents summoned, and that a 
third had not been served, and the Court retused 
the adjournment and tried the case on the merits. 
Held, that it was a proper case for the grant of an 
adjournment and there should be a retrial. 
{Suhrjwardy and Cuming, JJ.) Khetra Nath 
Das V. Mahananda Das. 6& I. C. 699. 

—- Adjournment —Criminal case—When to 

be granted. 

An application by the prosecution in a criminal 
case, for adjournment on the ground that a co¬ 
accused was not present, docs not entitle the 
other accused to a discharge. Nor is the absence 
of a co-accused a sufticieni reason for the future 
postponement of proceedings. {Teunon and 
Suhrawardy, JJ.) Billinghurst v. Meek. 

61 I. C. 993 : 22 Or. L. 3. 465. 

- Adjournment — Refusal. 

At the first hearing, deft, applied for adjourn¬ 
ment and for the issue of warrants against his 
witnesses who were absent. The Court ad¬ 
journed the hearing but did not pa'‘S orders 
on the application lor warrants. The defls. 
took no steps to secure the attendance of his wit¬ 
nesses and at the adjourned hearing, he again re¬ 
quested a further adjournmcni. Held^ that the ad¬ 
journment was rightly refused. (Siiwrfnra 
J.) Arumugam PiLLAY, In re. 16 I. C. 684. 

- Adjournment—Discretion of Court. 

Where a case has been definitely fixed for hear¬ 
ing and witnesses have been called and expense 
incurred, and if, owing to the default of one of 
the parties, the Court has no power to hear the 
case, the Court h.as a discretion to adjourn or 
dismiss it, but apart from an express provision of 
law, is not bound to grant an adjournment. 
{Miller, C. 7. and Mullick, J.) RameshwaR SiNQH 
V. Harihar Jha. 6 Pat. L, 3. 890 : 

67 I. C. 260 : 1 F. L. T 666: 1921 Pftt. 1. 
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PRACTICE—Adjournment. 

■ I Adjournment and procedure —Wo/jcc of 
hearing—Parties not geiti*^g summonses not 
served in time — Court, power of. 

When parties had not taken the trouble to get 
summonses served on their witnesses in time 
lor them to appear on the hearing day, the court 
should deal with the case on the materials at the 
time beiore it. {Fox, C, J.) Matha v. P. L M. 
M. Chetty Firm. 26 I. C. 240 : 7 Bur. L. T 310. 


PRACTICE—Amendments, 

Amendment of Decree. 

See also C. P. Code, Ss. 151, 152 and 153. 

——-Amendment of decree—AppellaU Court. 

The lower court has no power to add to the 
decree of the appellate Court a direction which 

ha. been omitted, though wronglv, by tbe latter 
{Lindsay^ J. C ) SoM Nath v . Ram Bilas 

24 I. C. 113 : 1 0. I.’j. 193. 


Administration. 

See also (1) Administkation. 

(2) C. P. Code. O 20, R. 13 


- Adminisiration-^Acoounts, if may be 

examined by Court. 

The investigation by the Court of the account 
of the administration is not necessary there 
being no procedure or practice for doing so. 
{Chaudliuri, J.) Kanailal Khan, In the goods 
0/* 24 I. C. 447 : 18 C. W. N. 320. 

Admissions. 

See also (1) C. P, Code, O 12. 

(2) Evidence Act. Ss. 18 and 19, et seq. 

- Admission—Suit against several defis. 

Where some of several defts. admit plff.’s 
claim, and the court makes an order of dismissal, 
the order should be confined only to those de¬ 
fendants who make the admission. {Newbould 
and Suhrawardy, JJ.) Sheikh Tabrij v. Kedar 
Nath Dutt. 62 I. C. 773. 


Amenament of plaints 
See also C. p. Code, O. 6, R. 17. 


—' Admissions—Suit on mortgage — AdmiS‘ 

sion of portion of claim—Dismissal of suit, 
improper. 

If in a suit on a mortgage, the mortgagor 
admits that a certain sum though short of the 
amount claimed, is due to the plff, mortgagee, it 
is not proper to dismiss the suit altogether, on the 
ground that the mortgagee failed to produce tbe 
original mortgage deed. {Woodroffe and New- 
bould, JJ.) INDRA Narayan Sarkar V. Bedes- 
wari Dassya. so I. C. 32. 

— Admissions —Defendants — Co-defend- 


- - —Amendment of plain t-Suit for dissolw 

tion of partnership and accounts—Guardian to 
be made deft, in personal capacity. 

Where the mother acting as guardian ad 
hf^wina suit against minors /or dissolution of 
partnershiD and for accounts, and the plff. finds 
some difficulty in obtaining decree, he cannot be 
allowed to amend his plaint by putting the 
mother as deft in her individual capacity [Abdur 
Rahim and Sadasiva Aiyar, JJ] Kaki/MANU 
VenkatasurYANARAYANA V Akuthota Ram- 
avya. 29 M L T. 114 : 

L. W 551 : 62 I. 0. 802 : 
(1921) M. W. M, 100 ; 40 M. I. J. 163. 

Amendments. 

- Amendment—Trial Court. 

The order of amendmeoi by the lower appel¬ 
late Court IS bad when the High Court directed 
an amendment to be made by the first Court. 
{Stephen and Mullick, JJ.) Madan Mohan Nath 
V. Maharaja of Chota Nagpur. 

22 I. C. 778 : 19 C. W. N. 200. 


Amcndments—Second Appeal. 


anis. 

An admission by one deft, will not bind 
another. (Coxe and Chatterjee, JJ.) Heyat 
Bakhsh V. Lachminia. 22 I. C 916. 

- Admissions—Plaintiff entitled to decree 

on admission of defence—Cause of action. 

The question whether there is a cause of action 
or not does not depend upon tbe admission ol the 
deft. Where the plaint discloses a cause of 
action, the plff. is entitled to get a decree on the 
admission of the defence. {Ross, J.) Baul Das 
M iSRA V. Digambar Kuri. 65 I. C 644 : 

1921 Fat. 297. 

Admissions must he taken as a whole. 

Where an admission by witness examined 
by opposite party is relied upon, the whole 
admission must be taken into consideration. 
{Das, J.) Gobind Prasad v. Chaturbhuj. 

60 I C.482 

Alternative Claimi. 

See C. P. Code, O, 6. 


Where the plaintiffs had full opportunity to 
amend their plaint in the couits below, but 
never did so and there was nothing to prevent 
theplffs. from suing in the alternative in the 
first instance and baaing their suit upon two al¬ 
ternative grounds and no explanation was put 
forward as to why the plaint was not framed in 
this manner. Held an opportunity to amend 
the plaint in second appeal by introducing an 

^ be refused. 

{Moti Sugari J.) Kirpa v. Mt. Chinti. 

1923 Lah.530. 

•A mendnient. 


Amendment of a plaint in a suit on a pro-note 

so as to make the suit one on the original con¬ 
sideration also upheld. {Krishnan,J.) Sundara 
Aiyar v. Arumugam Pillai. 44 M l j . 
17 L. W. 374:32 M. L. T. (H. C.) 118 (l) ■* 

1924 M.520. 


—-;-^>»endme»ls-Smt for portilion by one 
joint tenant against another—Death of deft — 
Survivorship of rights-Procedure. ^ ^ 

In a suit by plaintiff against her sister for parti- 
tion and possession of a moiety of the stridhanam 
property of their mother the defendant died after 
the passing of a preliminary decree, recognising 
pUintiff s right to half the property, but beforl 
the passing of a final decree after ascertainment, 
by metes and bounds, of such share. On appli- 
cations by the plaintiff, one tor having the deceas¬ 
ed s daughter impleaded as her legal representa- 
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tive, and another for an amendment of the plaint 
to enable piaintid to obtain a decree for the 
other moiety to winch she claimed to be entitled 
by survivorsnip on the death of her sister, held, 
that tne first application ought to be granted, but 
that the second must be disallowed. 

The first that by the death of her sister the 
plaintiff has lost the character ol a joint tenant and 
has acquired in its stead a right to the whole 
estate is not sufficient to deprive her of her 
original cause of action, when the proceedings 
have been instituted and have resulted in recogi i- 
tion other right in a pieliininary decree. The 
ascertainment of plaiotifi's half share and the 
making of a final decree can be done against any 
person wno like the person sought to be iinolead* 
ed as legal representative has come into posses- 
Sion in succession to the deceased. 

The case is no exception to the ordinary rule 
that an amendment should not be made to in¬ 
troduce a new cause ol action. The cause of 
action assumed in the amendment is the death of 
the plaintiff's sister ; and that was not available 
when the original plaint was presented. Plaintid 
must be leU to sue separately lur the other moiety. 
[Oldfield and UevadosSs JJ ) Lakshmi Ammal 
V. Alamelu Ammal. is L. W. 874 : 

(1U23; M. W. N. 830 :45 M. L. J. 811 : 

1324 Mad. 309. 

- AmendmenU—P leadings — Fevision. 

Where the amendment sought to be made for 
the legal representaUve for a party is virtually a 
denial thai a certain uansaction which is the 
basis of the suit is binding uo the legal represen¬ 
tative it ought not to be allowed. The limits to 
the* ameudment should be determined by the 
consideration whether u should have been grant¬ 
ed u the deceased had made the application. In 
cases of cuufiict ot interest between the deceased 
piaintitf and the legal representative the proper 
course lor the legal repiesentative is to hie a 
separate suit to cniorce his nghis. Order allow¬ 
ing ameiidmeiu was set aside in revision. 
[Kumaraswanii Sastri^ J.) Inaganthi Venkat- 
RAMA Kao V, U. K. K. D. K. Venkatalinqama 
Nayanim. 18 L. W. 72 : 30 M, L, X. 204 : 

42 M. L. J. 43 : 1922 M. 49. 

——— Amendment—Clerical error—Judgment 
— Review. 

When during an appeal, an official receiver 
resigned, a successor was appointed and the 
High Couit ordered the previous official receiver’s 
name to be deleted, the High Court by mistake 
added his name in the judgment order, it was 
held ihat there was a mere clerical error and it 
ought tg be corrected and there was no ground 
for review. Quaere : Whether tbc decision was 
vitiated by not bringing the succeeding official 
receiver on record. [i>adasiva Aiyar, J.i Rama 
A iYAR v» Official Rbceivek Tinnrvelly. 

6 L. W. 807 : 40 i. C. 170 : 

32 M, I. 3. 620. 

--— Amendment—Procedure—Pleadings. 

Different procedure and sanctions apply to (1) 
amending pleadings, t2) furnishing particulars, 
and |3l presenting a pleading subsequent to 
written statement, though it may be that disobe- 
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iieoce to an order to do any of them may 
have the same result (f. c.) adverse decision in 
the suit. [Oldfield and Tyabji, JJ.) Narayanasami 
AiyaR V. Krishnauurthi .4iyar. 

(1918) M. W. N. 122 : 26 1. C. 927 : 

17 M. L. T. 48. 

' —Amendment — Party—Addition ef. 

Prayer for amendment is not to be refused 
merely because anoiher party will have to be 
ioined and against him the suit would be time 
barred. 2 N. L. R. 79. Ref. [Skinner^ J. C-) 
bANlSHDHAR V. Raghubir. 10 I. C. 737 : 

T N. L. R. 43. 

- Amendment — Reliefs. 

Where in a suit upon a mortgage a decree for 
sale is asked lor, the court can even ai a late 
stage allow the plaintiff to amend the plaint by 
add'Dg an alternative praver for u simple money 
decree. [Lindsay, J, C, and Kanhaiya Lai, AJ.C.). 
Mahadeo Prasad v. Gajraj mngh. 

34 1. C. 397 : 3 0. L. J. 164. 

Appeal. 

See also C. P. Code. b. 107 and O. 41. 

- Appeal—Delay in filing—Implied exten¬ 
sion of time by having appeal on the merits. 

Held, th it by allowing the appeal to be argued 
on the merits and deciding it, the High Couit had 
in eflect extended the time lor filing the appeal. 
(VisoQunt Finlay.) Krishna v. NallapbrOMAL. 

43 Mad, 850 : 22 Born. L R. 666 ; 
18 A. L, J. 489 : 28 M L. T 28 : 12 I. W. 92 : 

(1920) M. W. N. 419 : 66 1. C. 168 : 
2 U. P. 1. R. (P.C.l 118 : 38 M. L. J. 444 (P. C.). 

- Appeal—Delay in presentation— Ptoce- 

dure—Endorsement on memorandum oj appeal. 
The quesiioo of delay in presentation of an 
appeal is to be determined at the stage of admis * 
sion and not to be postponed till the final bearing. 
If an appeal is presented out of time the court 
should endorse on it the date of presentation and 
direct notice to the respondents (Sir John Edge.) 
Si’NDEKBAi V. Collector of Belgaum. 

43 Bom 376 : (1919) M. W, K. 254 : 
23 C. W. N. 763 : 21 Bom. L. R. 1148 : 
62 I. C. 897 : 46 I. A. 16 (P.C.). 

- ^—Appeal — Delay in filing—Sufficient 

cause—Question of, to be determin ed before ad* 
mission. 

Where there is delay in filing an appeal the 
question of excusing it for sufficient cause 
ought to be deteruiincd at the stage of admia* 
sion of the appeal alter notice to respondent. The 
practice of admitting the appeal subject to objec« 
tions at the hearing condemned. iSir Lawttnoe 
Jenkins.) Krishna«;wami PanikondaR v. Rama- 
swAMi Chbttiar. 41 Mad. 412 : 45 1. A. 25 : 

4 Pat. L. W. 64 : 16 A. L J. 67 i 
7 L. W. 156 X 23 M. h. T. 101 : 87 C. L. J. 958 : 

2 P. L. R. 1918 . 99 C. W. N. 481 : 
91 Bom, L. R 641: 11 Bar. L. T. 191 : 
43 I. C. 493 : (1916) M ^ M 906 ; 

34 M.I. J.63(P. 0.). 

- Appeal—Right subject to grant of Uavo 

—Procedure, 


617 

PBACXICE—Appeal. 

Wherever any matter is appealable only after 
leave to appeal has been obtained, the memoran 
dam Or appeal should be accomoanied by a 
petition for ^uch leave. [Piggott and Walsh, JJ., 
Balli V. Nand Lal. 33 I C 773. 

-- Appeal — Resplendent's case. 

A respondent can without hling cross-objections 
support the lower court’s judgment on all points 
which may have been found against him .bv the 
lower court; on failure to do so, the appellate 
court will simply accept the findings of the lower 
court on those points. \Holmwood and Chapman, 
JJ ) Nagendra Nath Ghose v. Ram Bharosa 
Halvai. 24 I. C. 68. 
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opportuoity after he becomes aware of the order 
Schwabe and W'^Vace, JJ.) MurUGAPpa Naicker 
V. Thayammal. 16 I.W. 662 : (1922 M W N. 727 ; 

31 M. L. J. 456 : 1923 M. 82 


-—Appeal — Con version into revision^ 
Technical object ion — Revision, 

The Migh Court can, to mete out substantial 

justice treat an appeal presented to it as a revi¬ 
sion petition in cases where technical objections 
as to adequacy of court-fees, etc., prevents its en- 

5 : 22 A 380. Foil. 

(O dfifld and Bakewell, JJ ) Subba Pillai v 

Rangaswami. 40I.C. 846: (1917) M.W.N. Z06. 


'Appeal Ex parte —First hearing of an 


appeal—Respondent not appearing—Rt^ht to 

appear at subsequent stages. 

It 18 doubtful, whether a respondent who fails 
o appear at the first hearing can appear atsubse- 
quent stages as a matter of WgAf. (Sadasiva 

Atyar, J.) ArUNAC.HALAM ChETTIAR V. Kasi 

Nevenda Pillai. 24 I. C. lOO?! 


must pay for printing. 

When a person has obtained a decree in his 
favour the onus is on the appellant in a Court of 
Appeal to show that the decision is wrong. This 
proposition no doubt is generally correct. But 
it is not the duty of the defendant-appellant to get 
those documents printed upon which the plain¬ 
tiff-respondent relied in the Court below and on 
which to rely in the High Court. {ScoU-Smilk 
and Moti Sagar, JJ.) Kartar Singh v. L^bh 
Singh. 6 lah. L. J. 190 ; 1923 Lah. 355. 

- Appeal — Forma pauoeris— Order for 

security for costs notiobeyed—Effect. 

No appeal lies from an order rejecting the 
appeal for failure to furnish security for costs. 
[Chevis and Campbell, JJ ■) Nazim v. Abdul 
Hamid. 3 Lah. 30 : 1922 L. 87. 

— - —Appeal—Right to—Suit where appeal is 

open. 

Wh^re under the rules an appeal is provided 
against the order of a Municipal Committee refus¬ 
ing re'und of customs duty, a suit for compensa¬ 
tion for such refusal is premature b-fore the 
institution of the appeal even though the proce¬ 
dure by way of appeal may be onerous. (Reid, C 
J and Kensington, J.) Municipal Committee, 
Ambalav. Mohendra Singh. 118 P, L. S. 1911: 

38 P. E. 1911 : 9 I, C, 1000 : 97 P, W.R. 1911. 

•Appeal—Reversing judgment — Decree 

- M. A ^ ^ e • A .A A.... 


r* 


- ‘■Appeal— Delay — Court-fee — Delav in 
payment. ^ 

According to the practice of the Madras High 
ourt an order of the Admission Judge excusing 
delay in payment of deficient court-lee is subject 
lo objections by the other side before the Court 

its decision therein. 

KuNHAMwfr?^''A'*’ Acharath Parakkat 

KUNHAM.MAD V. ACHARATH BaPPAN KaRNAVAN. 

23 I. C. 946 t II. W. 440« 


reiersed on some point only without expressing 
opinion on other points. 

Wheie the Privy Council reverses a decree on 
One point only without expressing an opinion on 
other points, their judgment cannot be taken to 
have decided inferentially any other of those 
poi its in favour o( the appellants merely because 
the appeal was liable to be rejected if the other 
points had not been decided in appellant’s favour. 
(14 C. W. N. 945 ; 12 M. I. A. 66 Dfst.) (Johnstone 
ani Rattigan^ JJ.) Kanhava Lal z;. National 
Bank of India, Limited, Delhi. 9 T. C. 966 : 

32 P. W. R. 1911. 

■- Appeal—Delay in filing—Objections to 

admission when to be taken. 

Where the delay in presenting an appeal is 
excused by the Admission Court by an order ex 
parte the respondent if he wishes to object to an 
prder must do so by the motion of the earliest 


of—O^dh Court-Persons 
jointly Ined and conmeted-Appeal on one peti- 

tion and one copy of judgment, if valid. 

In Oudh. it IS not practice to permit persons 
convicted together and not in jail to prefer an 
appeal on one petition of appeal and one copy of 
judgment (Stuart, J. C.) Batasha v. Emperor! 

89 I. C, 480 : 18 Or. L. J. 612 : 4 0.1. J. 82. 

attacked. 

The Court should not question a fact not 
disputed by the parties themselves. (Stuart and 
Muhamad Alt, A. J.Cs.) Raman Lal v Ram 
Gopal. 35 I. C. 713 ; 3 0. I. J. 367. 

- Appeal—Conversion into revision 

Where an appeal filed in a matter wherein 
(here is no such appeal, the appeal could be treated 
as revision under the special circumstances of the 
case (Holmes, S. M. and Campbell, J M) 
Amirul'Rahman V. Dhankumar Das. ’ 

341. C. 689 : 3 O.L.J. 201. 


decree of respondent to support 

When all the facts are before the appellate 
Court, the respondent can support the lower 

Courts judgment even on ground not taken in 

the Court below. [Ltndsayy J. C) Dilapat 
Singh j;. Kashi Nath. 17 o. c 108 ^ 

24 i C. 542 ! 


—— Appeal—Dismissal for default if bars. 

The word ‘appeal’ in See. 96 of the C. P. C. 

entertainment of a fresh ap¬ 
peal if the dismissal of the first appeal does not 
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bar the hearidg of the fresh appeal. (Das and 
Kulwant Sahay, JJ.) SURAJDEO Narayan Singh 
V. f ARTAB Rai. 4 Pat. L. T. 405 : 

2 Pat. 739 : 1923 Pat. 213 : 

1923 P. 514. 

- Appeal — I^ew plea — Interprelation of. 

Interpretation of a clause in a deed is not a 
simple question ot fact and may be raised for the 
first time in appeal. [Robinson, C, J, and Macgre- 
gor, JJ.) Ko Thine v. Ismail Cassim Morad. 

1923 Bang. 61. 

Appellate Court. 

- Appellate Court — Evidence — Cogent 

grounds f.' alter conclusion of trial court. 

Cogent grounds would be needed to alter the 
conclusion drawn by the trial Court from the oral 
evidence which the appellant gave. [Lord Sum¬ 
ner.) Socrates Atvchids v. Secretary of 
State for India. 1922 P. C. 371. 

- Appellate Court—Finding of fact — Colli¬ 
sion cases—Decision of trial J udge—Weight to be 
attached to. 

In collision cases, where questions of fact alone 
arise, a Court of appeal should be most slow to in¬ 
terfere with the decision of a trial judge who sees 
the witnesses and has the opportunity of form¬ 
ing his estimate of them by their demeanour. In 
exceptional cases and tor special reasons should 
such a Court reverse the judgment of the trial 
Judge on questions of fact. [Lord Sumner.) 
River Steam Navigation Co , Ltd. v. Hathor 
Steamship Co., Ltd. 20 C. W. N. 1022 : 

(1916) 1 M. W. N. 446 : 4 L. W. 176 : 35 I. C. 193: 

31 M. L. J. 169 (P. C.j 

—- Appellate Court—Appreciation of c 2 >/- 

denoe—Trial Judge—Opinion of — Will. 

On a question as to the truth of a verbal autho¬ 
rity to adopt given by the deceased the view of 
the Judge who tried the case and saw the witness 
es is entitled to great weight. [Viscount Hal¬ 
dane.) Adwaitya Prasad v. Baldeo Dass. 

(1916) 1 M. W. N. 377 : 4 L. W. 687 : 
33 I C. 852 : 20 C. W. N. 650 (P.C.) 

- Appellate Court-Finding of fact on oral 

evidence by trial Judee—Weight due to. 

Upon a question of fact, great weight ought to 
be attiched to the opinion of the trial Judge who 
had the advantage of seeing and hearing the wit 
nesses and who might presumably be acquainted 
with the manners and customs of the people 
among whom the transactions in question is al¬ 
leged to have occurred [Lord Shaw.) Ram 
Prakash Das v, Anand Das. 43 Cal 707 
48 I A 73 : 20 C. W. N. 802: 14 A. L. J. 621: 
(1916) 1 M. W. N. 406 : 18 Bom. L. R. 490 : 
3 L. W. 666 : 24 C L. J. 116 : 20 M. L. T. 267 : 

33 I. C. 583 : 31 M. L. J. 1 (P. C.) 

- Appellate Court—Oral evidence—Weight 

due to opinion of trial Judge. 

It is DO doubt true that on appeal the whole case 
including the facts are within the jurisdiction of the 
Appeal Court. But where the issue is simp'e and 
straightforward and the only question is which 
set of witnesses is to be believed, the finding of 
fact of the trying Judge who has seen and heard 
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the witnesses and has had an opportunity of not¬ 
ing tbeir demeanour, should not be lightly dis¬ 
regarded. Nor should his pronouncement with 
respect to their credibility be put aside on a mere 
calculation of probabilities by the Appellate Court 
{Sir George Farwell, J.) Bombay Cotton Manu¬ 
facturing Co. V. Moti Lal. 39 Bom, 386 : 

42 I. A. 110 : 19 C. W. N. 617 : 17 M. L. T. 408 : 
21 C. L. J. 528 : 17 Bom. L. R. 455 : 2 L. W. 521 : 

(1915/ M. W. N. 788 : 29 I. C. 229 : 

38 M. L. J. 593 (P. C.) 

- ^—Appellate Court — Appreciation of evi¬ 
dence. 

The appellate Court should be guided in believ¬ 
ing a witness by the impressions made on the 
Judge who saw the wimesses’ manner and demea¬ 
nour, but other circumstances showing the con¬ 
trary, if existing in the case, should be taken into 
account [Richards, C. J. and Rafique, J.) Shbo- 
PUJAN TEWARI V SOHBAT TEWARI. 

36 I. C. 427 : 14 A. L. J. 1066. 

- Appellate Court—Reversal and remand 

of suit—Point decided no* open to attack again. 

Where in appeal the High Court reverses a 
decree and remands the suit for trial, the parties 
cannot re-agitate the point decided by the High 
Court. [Richardson and Suhrawardy, JJ.) Syed 
Sadaq Reza V. Khoshmohini Dasi. 

1923 Cal. 317 

- Appellate Court—Conflict if testimeny. 

Where there is a confiict of testimony, the court 
of appeal should not reverse the trial Court’s 
decree, merely on doubts. The reversal must be 
based on the conviction that the decision was 
wrong. [AJookerjee and Buckland, JJ.) Reeso, 
Young. 25 C. W. N. 619 : 66 I. C. 746 : 

34 C. L. J. 178. 

- Appellate Court, duties of. 

There is really Qo conflict ot judicial opinion 
as to the duties and functions of a Court of ap* 
peal though conclusions might differ when, in an 
individual case the evidence is reviewed and 
weighed. [Mookerjee and Fletcher^ JJ.i Dina- 
NATH V. Metharam 64 I. C. 785 : 33 C. 1. J 677. 

- Appellate Court—Evidence relied upon 

by First Court. 

Where in a suit for recovery of possession of 
land on a declaration ot title thereto, the First 
Court relied upon a sale-certificate bef ^re giving a 
decree to plaintiff the Appelbtc Court ought to 
have considered the sale-cenificate before revers¬ 
ing the First Court’s decree. [N. R. Chatterfee 
and Panton, JJ ) Harendra Kumar Roy Chau- 
DHuRi V. Durga Charan Saha. 62 1. 0, 697. 

- Appellate Court — Findings of fact — 

Appreciation of evidence. 

Per Richardson^ J. A Court of appeal should 
in general be slow to differ from the irial Court, 
on a question of fact depending on the credibility 
and veracity of witnesses. But there are cases 
where the trial Judge has approached the 
evidence from a wrong standpoint or has 
applied to that evidence wrong standards of 
probability, or improbability. If a t ial Judge 
says that a servant speaking for his master 
ought never to be believed, the appeal Coort 
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is not obliged to accept his estimate of the ser¬ 
vant s evidence. In such a case the question is 
not merely a question of the credibility of the 
particular witness but the witness has not been 
given a fair chance. They are verdicts or end¬ 
ings which are contrary to the weight ol evidence 
[Richardson and Greaves, JJa Hem Chandra 
Roy chowdhuryv. Kristo Chandra Saha 

24 C, W. N. SnO ; &8 I. C. 879 : 47 C. 1079. 

Appellate Court—Finding of fact. 

Appellate Ccurt may arrive at a ending as to 

intencion if omitted by the trial Judge provided 
the trial was without Jury. [Wooaroffe and 

Walmsley, JJ.) Perry o. Officil Assignee of 

Calcutta. 47 Cal. 254 : 31 C, L. J. 209 : 

56 I. C, 778 : 21 Cr. L. J. 522 : 24 C. W. ». 425. 
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extent upon the verbal evidence or witnesses 
examined before the trial Court which had the 

advantage of seeing and hearing the witnesses 
the Appellate Cmrt ought not to interfere with 

such a decision unless It is clear that Court has 

come to a wrong decision. P,r Waodro^e J 1 
If after arguments an appellate Court has k con- 
' \iaioD that the judgment under appeal is errone¬ 
ous, It should not be affirmed and ihis is not the 
less so because the judgment raised a question of 

Mahomed z.. Dadhabai JivanjI 
43Cal. 833:34 1.0.807 • 

23 C. L. J. 190. 


- Appellate Court — Evidence — Aptrecia- 

tion of. ^ 

Where the appellate court disagrees with the 
finding of the liial Court, it should come to an in 
dependent finding of its own upon the evidence 
on record. [Chatterjee and Panton, Jj.) Majarad- 
DiN Cabiraj V. Majibar Rahaman. 

561. C. 248. 

- Appellate Court—Findings of fact^Jn 

terference. 

A Court of appeal should be slow to differ from 
the primary court on a question of esiimate oi 
oral testimony. But this rule does not apply to a 
case where some of the. important witnesses ne¬ 
ver appeared before the Judge but were examin 
ed on commission and others examined by the 
appellate Court itself. [Mooketjee and Panton, 
JJ.) Satish Cantha V. Satis Chandra. 

So C I. J. 475 : 65 I. C. 689 : 24 C. W, N. 662. 


n*. ■ Appellate Court- Questions of fact — 

Opinion of trial Judge~Whcn to be differed 
The opmion of atrial Judge on a question of 

fact proved after seeing the witnesses and hearing 
heir evidences ought not to be differed irom by 
the Court of appeal except upon very clear 
grounds. (Sanderson, C. 7, Woodroffl aZ 
Mookerjee, JJ.) Johur Lal Dey v. Dhirendra 
Nath Dey. 20 C. W. N. 304 : 34 I C. 707 : 

23 C. I. J. 314.* 
offact~-Pro- 

On appeal the appellate Court is not bound to 
accept the decision on facts of the lower Court. 
The appellant should however satisfy the Aonel- 
late Court that the judgmeni of the lower Court 
js erroneous. {Jenkins, CJ., Woodrofe and mZ- 
kerjce, JJ.) J. i. j. Hyam v. M. E. Gubbay. 

32 I. C. 63 .• 20 C. W. N. 66. 


-;- Appellate Court — Question of fact — 

Decision of trial Judge, not to be lightly set 
aside. 

Where the issue involves a simple question of 
fact to be d#*cided chiefly, if n >t solely on oral 
evidence, a court ot appeal should be slow to set 
a>ide the finding of the trial Judge who had the 
witnesses before him. [Mookerjee and Panton, 
JJ.) Bejoy Krishna Mookerji r. Lakshmi 
Narainjin. 54 I. C. 736 : 30 C. L. J. 433. 

- Appellate Court — Question of fact — 

Weight due to the trial count's decision. 

Where a case has been decided on oral evi¬ 
dence weight should be given by the Appellate 
Court to the opinim of ihe trial Judge who saw 
and heard the witnesses. The Court of Appeal 
should not allow an appeal unless it is satisfied 
that the Court below is wrong, the burden of 
proof being upon the appellant to show grounds 
for reversal. (Sander'on, C. J., Woodroffe and 


'Appellate Court — Findings of fact __ 

Interference. * 

Where the case is one not so much of estimate 
of credibility of witnesses who have been believed 

by the trial Court as of the effect of their siate- 

assumption that they have spoken 
the truth the appellate Court will refuse to adont 
the conclusion of the trial Court if g. od grounds 
are shown. {Mookerjee and SeachcrofL JJ \ Snsir 
Kumar Banerjee z; Apsari Debi. 

20 C. L. J. 501: 27 I. C. 276 : 19 C. W. N. 826 


Mookerjee, JJ.) Marian Bibee v. Muhammad 
Ibrahim. 48 I. C. 561 *. 28 C. L. J. 306. 

—- Appellate Court—Duties of—Weighing 

of evidence. 

The appellate Court must weigh conflicting 
evidence and draw its own inferences and con¬ 
clusions, though it should always bear in mind 
that it has neitner seen nor heard the witnesses, 
should make due allowance in this respect If 
the decision of a question depends to a large 


-- -Appellate Court-Appreciation of evi- 

dence—Evidence conflicting. 

In the case of conflicting evidence the Appel¬ 
ate Cou.t in order to arrive at a proper apprecia¬ 
tion of the same, must have regard for the opinion 
formed by the irial Judge in whose presence 
the evidence was given as regards credit to be 
attached to it. {Carnduff and Richardson JJ) 
Hindu Basini Debi v. Amar Chandra Bhowmik. 

. . „ . ^ 23 I. c. 612. 

' --- 'Appellate Court. 

Evidence admitted wiihout objection in trial 
court cannot be reiec'ed bv *1* 

{Abdul Raoof and Abdul Qadlr, //.j Mt Cmnni 

Bibi .. Ahmad Khan. ’ 1924 lah sgs! 

Co«r;— Powers of— Amend¬ 
ment of ground of appeal. 

An appellate court can issue commissions for 
the purpose of examining the accounts and reme¬ 
dying certain mistakes and omissions made by the 
prevmus commissioner aod it would be perfectly 
justified m passing an order for the production 
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of additional evidence if it found itself unable to 
decide appeal on the record as it stood at that 
time. It has full discretion to direct an aopel 
lant at any stage to amend his grounds of appeal 
if they are not sufficiently clear. {Scoit't>mitk 
and Abdul Raoof, //.) Mt. Ram Piari v. 
Sultan Bakhsh. 8 lab- 382 : 1923 L. 116. 

-- Appellate Court—New plea, 

A new plea cannot be taken before an appellate 
court for the first time. 4 Lab. I. J. 616. 

--- Appellate Court—Discretionary powers 

—Subordinate Court — Power to grant relief 

The pendency of application fur review in the 
original court could not preclude the Appellate 
Court from hearing the appeah. 

In the exercise of its discretionary powers, if 
the Appellate Court refuses to extend time for 
filing objections, the Chief Court cannot interfere 
in appeal without adequate reason. The principle 
of law is to the effect that when an Appellate 
Court is seized of the case, and is empower¬ 
ed by law to grant the relief claimed bv the ap¬ 
plicant, the latier should have recourse to the 
Appellate Court, and not to the Subordinate 
Court, {Sitadi Lai and Le Rossignol, JJ.) The 
Punjab Sind Bank, Ltd.. Lyallpur v. Ram 
KiSHEN. 36 I. C. 629 : 166 F. I. H. 1916. 

- Appel'ate Court—Finding of jact by 

trial Court—IVeight of. 

In all cases, where there is an appeal on ques¬ 
tions of fact, it is a good working rule that the 
appellate tribunal will not lightly interfere wi*h 
the findings ol fact of the Court below. This rule 
applies most strongly where there has been a 
conflict of oral testimony and the judge had the 
advantage of seeing the witnesses and of observ¬ 
ing their demeanour. But it is a rule which 
should not be pressed tOo far for there arc many 
cases where there has been a conflict of evidence 
in the Court below in which the Court of appeal 
is bound to give effect to its own view if it differs 
from that ol the judge, e g., probabilities may 
be strongly against the view of the judge or there 
may be documents consistent with the evidence 
of appellant and incon.sistent with that ot respon¬ 
dent, etc. The demeanour of witnesses is not 
invariably a safe guide to the truth ol their 
evidence. [Schwabc^ C- J. and Krishnati. J.) 
Adam Haji Peera Mahomed Ishackv Sacavath 
Hussain Akbari. (19321 M. W. K. 434 : 

31 M L. T. 40 : 43 M L. J. 199 : 

1923 Had. 103 

-^—'—‘Appellate Court—Findings of fact by 
trial Judge. 

ter Sesitagiri Aiyar, J. —The question which 
an aopellate Court has to put before itself on a 
question of fact is not what its decision would 
have been, bad it been the trial court, but whether 
there are sufficient grounds for not accepting the 
conclusion of the trial Court. (IPn/fis, C. J. and 
Seshagiri Atyar, J.) Sri Jaganadha Gajapathi 
V. Sri Kunju Bihari Deo. 9 L. W. 386 : 

26 M. I. T. 204 : 49 1 C. 929 : (1919) M. W. N. 62. 

- Appellate Court— Powers of. 

The functions of an Appellate Court are not the 
same .in England and America as In India and 
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consequently great care has to be exercised before 
the dec'sions based on practice and procedure of 
a highly technical character are followed in 
considering questions arising under the C. P. 
Code. {Ayling and Kumaraswami Sastri, JJ.) 
Changal Vala Gurrazu V. Madapathi Ven- 
KATESWAR Row. 19 M. L. T. 268 : 

(1916) 1 M W. N. 223 : 83 I. C. 9 : 

30 M. L, J, 379. 

- Appellate Court—Finding of foot. 

The appellate Court should be very careful in 
disiurbing the finding of the lower Court based 
on facts when the Court, who heard and saw 
them disbelieves them. (White, C.J. and Spencer, 
J.) Marmavula V. Annapurni. 

10 M. L T. 804 : 12 I. C 393 : 

(1911) 2 H. W. N. 330. 

- Appellate Court—Findings of fact — Ap¬ 
preciation of evidence. 

Per Kanhatya Lai, A. J. C.—The object of an 
appeal is to obtain a pronouncement from the 
Appellate Court both on law and facts, and the 
discretion of the Appellate Court is unrestricted, 
In many instances a trial Judge is in a better 
position to appraise the value of the oral evidence 
before him and where the issue is simple and 
straightforward, the findings of facts arrived at 
by him are entitled to weight. But wheie the 
evidence in a particular case, consists of the ^tate• 
ments of the persons whose evidence is tainted, 
and there arc circumstances showing that the 
signature and the handwriting of the alleged tes« 
tator on the will are not genuine, the Appellate 
Court would look into the evidence as a whole 
and come to such conclusion as the materials 
placed before it and the circumstances proved 
might justify. {Kanhaiya Lai and Daniels, A. J» 
Cs.) Sheo Bahadur Singh v. Beni Bahadur 
Singh. 61 1. C. 419: 6 0. L. J. 178. 

- Appellate Court—Evidence — Apprecia^ 

lion of. 

An Appellate Court ought not to differ from the 
trial court unless there aie strong and weighty 
reasons for doing so. But the appellate court has 
certain responsibilities and is bound to examine 
the evidence with a view to see whether in giving 
judgment the trial judge did not misdirect him¬ 
self. (Das and Adami, JJ.) MUSSAMMAT Chand- 
RAMA Kuer V. Ramgayan. 1922 P. 111. 

- Appellate Court — Discretion. 

The Appellate Court will not interfere with the 
exercise of discretion of the Lower Court in the 
matter of allowing a particular rate of interest 
(Das and Ross, JJ.) Suraj Prasad Panday v, 
SoMRA Mahton. 68 I. C. 90S; 2 Fat I. T. 648. 

- Appellate Court—Findings of fact — Re¬ 
versal of. 

A court of appeal should not readily disturb 
the findings of fact arrived at by the trial Judge 
even if it might be inclined to take a different 
view from reading the evidence but if the 
Appellate Court is satisfied beyond all reasonable 
doubt on considering the evidence that the find* 
ings were erroneous then it ought to intertere 
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and Thornhill, JJ.) Umashanker Prasadd Na- 
Geswar, KOERI. 3 Pat. L. J. 663: 7 Pat. L W 1 ■ 

48 I. C. 623 : ,1919) Pat. 162.' 
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Appellate Court—Findings of fact—Re¬ 
versal of—keasons should be shown. 

Judges on appeal although they might have 
cometoadiffe ent conclusfon had they been 

judges in the first instance should be shown 
strong reason to reverse findings of a judge of first 
instance who has seen and heard the witnesses 
examined before him. [Chapman and Atkin- 

Prasad h. Lekhraj ?ahu. 
20 C. W. N. 760: 1 Pat. L. J. 48: 33 I- C. 711 ; 

3 Pat L. W. 406 
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almost entireh, 13 M. 394; 34 A. 511-24 IW T t 

28 M. L. J. 92. 


doncT^ndZt’: afUr ovi. 

A Court Should weigh the evidence tendered as 
a whole without paying much heed to the argn- 
ments as to the allocation of burden of nr/^f 
pleadings of parlies as admission^ and 

endeavour to arrive at a clear finding upon the 

C.) Mir Syed Hussain v. Tiyaba Regum. 

26 I. C. 647: 1 0. L. J. 591. 


—n/cA Court—Duty to hear on merits 

Oisposal—Teohmoal points. 

It is always admissible in the interests of iusHce 
that an appeal should be heard upon its merits 

in preference t i being rejected upon any techni¬ 
cal point law. [Pipon, J. C.) Murli Mal v 
VAISHNO Ditta. .;3 J. 788.' 

Burden of proof. 

See also Evidence Act, Ss. 102 and 103. 


x*Ti. of proof—Question of. in appeal. 

Where evidence has been let in the trial court 
by both ihe parties and the relevant facts are 
before an Appellaie Court, the question cf burden 
of proof is immaterial. [Mooktrjee and Burkland. 
JJ.) JOGENDRA V. JaGADINDRA. 67 I. C 170 : 

34 C. I. J. 133. 


- Burden of proof—Question of, tn appeal. 

Where evidence has been adduced on both 
sides, and the Court has arrived at a finding upon 
the whole of such evidence, the question of bur¬ 
den of proof ceases to have any practical impor¬ 
tance. {Mookerji and Fletchfr.JJ.) India General 
Navigation and Kailway Co., Ltd. v. Eastern 
Assam Company. Ltd. 47 Cal. 1027: 61 1. C. 14: 

33 C. L. J. 72. 


Burden of proof—Question—Immaterial 

after evidence. 

There can be no question of burden of proof 

when (he Court has only to determine the c&se on 

recorded on both sides. {Chapman. 
J.) Mahteb Khan v, Sheobarat Teli. 

87 I. C. 353. 

_ Case-Law. 

See Practice—Precedents. 

^ Cause of action. 

See C. P. Code, O. 2, Rr. i and 2. 

Chief Court. 

———CA«/ Court—Death sentences—Fine. 

The practice of the Chief Court is not to fm 

pose fines where death sen-ences have been Ue”' 

{Kensington and bhah Din, 77.) Chuha tTFw' 

(«-•' = 14 or t'! J 522 ; 
41 P. W. E. 1913 (Cr ); 80 I, C. 1002* 

326 P. I E 1913* 


Burden of proof — Evidence, 

A ^ 


If a burden of proving some issues is laid on 
the plff. and of others on the deft, the plff. can 
reserve his case and produce rebutting evidence 
after deft.'s evidence only on those issues the bur¬ 
den of proving which is laid on the deft. [Ken¬ 
sington and Johnstone. JJ) KaRM Baksh v. 
Chifagh Din. 66 P. B. 1°11: 104 P. L. B 1912 : 

12 I. C. 862: 180 P. W. B 1911. 

- Burden of proof —Bona fide purchase. 

The prrpcsition ihat the defence of a bona fide 
purchaser for value without nctice is a single de 
fence and cannot be split up refers more to the 
form of pleading and cannot be treated as decisive 
of the question of onus in all cases. (Ahdur Rahim 
and Phillips, JJ.) Raja of Karvetnagar v, 
Saravana Pillai. 36 I- C. 893: 4 L. W. 200, 

•Burden of proof^lmmaterial after evi- 


,, , Panjab — Rulings of— 

Value due to Norih-Wesi Frontier Province 

There is invariaWy a presumpi.on that Puniab 
ralings should be followed in prefe.e' ce to fhisA 

•';« AUahabad High Cour. The Courts oUh® 
North-West Frontier Province. {Pipon J r \ 
Aya Ram V. Parshotam Lal. 71 { c.*i45 

Civil Dispute. 

—— dispute-criminal case-Jurisd'ction 

Parties should not resort to the Ciiminal Courts 
where t .e POint at is ue between them can m-ire 

appropriately be decided by a Civil Court p 

R. (Cr.) 1910, Foil, {Shadi Lal. J.) Pars Ram v 
JALAL Din. 17 Cr. L j 7 : 32 I. c. 135 • 

4 P. W. E. 1916. (Cr.) 


Cisil dispute—Criminal trial. 


dence. 

Whether a piece of evidence is enough for dis¬ 
charging the burden of proof depends upon the 
weight to be attached to that evidence and is not 
a question of law. So where each party has ad¬ 
duced evidence to prove or disprove an issue, the 
importance of the burden of proof disappears 

C D— VOL. IV 40 


The habit oj rushing to the criminal court 

ed. (Robertson. J.) Anant Singh v. Empfror. ^ 

1^18 (fr ) : 18 1. C. 688: 

14 Cr. L. J. 128 : 33 F.L.B 1913. 

—- Civil dispute— Criminal Courts, 

u landlords and tenants should 

beJeftto Revenue Couit and not taken up by 

' ^^^^^^^^riAiyar.J.) Bakir Ali 
Khan Saheb, In re. 36 I, C. 960 : 17 Cr. L. J.406. 


——— Cm/ dispute—Criminal dispute—Police 
being allowed to assist parties in enforcing rights 
of a civil nature. 
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FBACTICE—Commistlon. 

Police-officer^ should not be employed to assist 
parties to enforce whai they claim to be tbeir 
right in a matter of civil dispute until the matter 
had been d'cided by the Civil Courts. {Chapman^ 
/.) JUGDEEP Singh v. Emperor. 

16 Cr. L,J. 640 :39 I. C. 1008 : 1 Pat. L. W. 580. 

Commission. 

Sec C. P. Code, O. 26. 

Commissioner. 

- Commissioned'—Partition suit. 

In a partition suit a relation of one of the par¬ 
ties or their pleader is not to be appointed as a 
commissioner except with the consent of the other 
parly. [Piggoit and Walsh, JJ.) Islam Fatima v. 
Lainuddin. 39 I. C. 951. 

- Commissioner — Damages — Assessment — 

Reference to Officer of Court 

Ca es are riot to be referred to other persons 
for assessing charge, etc., except when the enquiry 
involves questions of detail, resulting in waste of 
time, 6 T. L R. 356 Foil., e g. the market 

rale of coal in a suit for breach of contract to 
supply coal can be ascertained by the Judge with¬ 
out referring it to assessors. {Jenkins, C. J. and 
Woociruffe, J.) D. N. Ghose v, Popat Narain. 

42 Cal. 819 ; 30 I C. 990 : 19 C. W. N. 609. 

- - Commissioner—Powers of—Examination 

of witnesses — Discretion. 

The Coimnissioner appointed by the Court has 
com I lete power lo st >p proceedings and to take 
the direction of the Court whenever it appears to 
him that the pleader cross-examioing a witness 
is abusing his position, and exceeding the limits 
of propriety, and the Court, m appointing a Com¬ 
missioner, should in each case give him instruc¬ 
tions so as to make it clear to him that he is not 
so powerless as it is imagined, and that he should 
exercise his power and stop proceedings for the 
purpose of taking the diiection of the Court 
whenever he should think that it is necessary to 
do so. {Das and Adami, JJ) Mt. Bibi Kaniz 
Zainab V. Sybd Mobarak Hussain. 

1924 F. 284. 

Consolidation of suit. 

See also C. P. Code, S. 151 

- Consolidation of suits—Suit by agent 

and against’-Trial of both if could be together. 

A suit for accounts by a principal and a coun¬ 
ter-suit by the agent for moneys due to him under 
the agency may, tor the sake of convenience, be 
tried together but that does not mean that they 
should not be tried separately, {Chilly and N. R. 
Chatterjee, JJ.) Chandra Kumar v. Pkamatha 
Nath kov, 11 I. C. Ibl : 16 C. W. N. 930 

- Consolidation of suits-^Power of Court. 

It is within the jurisdiction of a court to pass an 
order for consolidation of suits even against the 
wishes of parties. {Coults and Dass, JJ.) Muham¬ 
mad Afzar V. Mankumar Mahton. 

3 Pat. L. X. 584 : 1 P. 69 ; 1922 P. 666 (1). 

Costs. 

Sss also C. P. Code, S 36. 

-—-^^^Costs ^ Omission to bring profer provi¬ 
sion of law to the notice of court—Disallwance of 
costs. 


PRACTICE—Costs. 

In this case the Judicial Committee disallr^wed 
costs to tne successful appellant on the ground 
that he had failed to place before the High Court 
the provision of the statute which ei titled him to 
the relief claimed. \Lord Burkmasttr. ) Nathu 
Khan v. Thakur Ruktonath ^^iNgh. 

20 A. L. J. 301 : 23 C.W.N 614 : L.B 3 (P. C 1 83 ; 

24 Bom. L. B. 571 : 15 L. W 636 : 
(1922) M W. N. 823 : 35 C. L. J. 4l7 : 

42 M. L J 444 : 
1922 P C. 176 (P. C.) 

—-- Costs—Grounds for disallowing. 

Wrong procedure and dilatoriness will deprive 
successful appellant of costs. (Sf> Lawrence 
Jenkins.) Mohammed Sher v. Swami Dayal. 

44 A. 185 : 49 I. A. 60 9 0. L J. 81 : 

25 0. C. 6 : 36 C. L. J. 468 : 
(1922) H W. N. 373 : 24 Bom. L. B 6^5 : 

30 M. L T. 220 : 20 A L. J. 476 ; 

42 M.L J. 684 : 1922 P. C. 17 (P. C,)^ 

-Cosfs— Order as to—in'erfertnee. 

Costs not following the event amounts to erro- 
nc'us exercise of discretion aiid there is an in¬ 
terference on appeal. {Walsh, J.) Hakin Zahur 
Ahmad v. Fatehullah. «4 1. C. 962: 

3 V. F. L. B. (A ) 66. 

- Costs—Witness — Travelling expenses — 

Uability of unsuccessful party to pay. 

No doubt the party who summons a witness 
pays his travelling expenses in the Brst instance. 
But, clearly, if it is successful he is entitled as 
against the uosuccessiul party against whom costs 
are awarded to recover all proper expenses ioclud- 
mg travelling expenses, incurred bv summ<>ns of 
the witness and paid in th<°i hrst instance by the 
successful party. {Greaves, J.) Hara sunder 
Majumdar V. Lahambak Singh 1923 G 316. 

- —Costs — Principle of—Award in mofussil 

and metropolis. 

The practice in the mofu5sii is that costs 
should depend on the result of the case and 
it is usual when a suit partly succeeds tor 
proportionate costs to be given. The im¬ 
portant di&crence between cases in England 
and OQ the oTiginal side of the High Court and 
cases in the mofussil is tnat in cases in the mofus¬ 
sil costs arc much more directly proportionate to 
the amount claimed. {Newbould and Panton, JJ,) 
Kumud Kanta Chakkaburthy V. Bionold, 

1923 Cal. 306. 

-Costs —Divorce proceedin gs—Liability of 

husband —Rule and exceptions — Appeal. 

Costs in divorce proceedings are on the hus¬ 
band. iSchwabe, C.J. and Ramesam, J.) Prit¬ 
chard V. Pritchard. 46 H.L.J. 327 1924 M. 160. 

- Costs—Criminal revision-HigkCourt has 

no power to grant. 

A High Court has no power to grant c^sts on 
revision petition preferred by a private prosecu* 
tton against an acquittal. The power of Privy 
Council is derived from statute. (ScAivaAs, 
C J., Oldfield and Trotter, JJ .) ShanKARLINGA 
Mudaliar V. Narayaka Mudaliar. 

31 M L. I. 342 : 16 L. W 41$ : 
(1922) M. W N. 679 : 45 X. 91$ : 

9$ Cr. In j. 58$ *• 
4$ X. L. J. $69 : 1922 X. 602 (V. B.). 
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•Chits—Partition suit. 


Where a suit has to be brought for effecting 
-a partition between the members of a family and 
neither party has been guilty of unfair conten¬ 
tion, the costs tilt the preliminary decree should 
come out of the estate. 34 Cat 878 and 42 Cal.45l, 
not Foil. {Sadasiva Aiyar and Burn, JJ.) Ven* 
KATARANGACHARLU V. SaMPATH KuMARA 
Aiyangar, 54 I. C. 382 : 11 L. W. 6. 


Costs —Redemption suits^ 


FKACTIC£—Discretion. 

not revive the plaimiff's original suit ; the 
paintiff may bring a fresh suit. iHcolt-Smtth J\ 

Net Ram AHMED Yar Khan. ’ 

33 I. C. 890 : 32 P. W. B. 1916. 


In redemption suits, a mortgagor is ordinarily 
entitled to costs unless he forfeits his right to it 
by laches. In Malabar, though question of com 
pensation complicates redemption suits, yet where 
the mortgagor fails to deposit even the mortgage 
amount in full, the mortgagee must be given the 
costs of the suit. \Oldfield and PhHlips, JJ.) 
Harihara Mangalath V. Katapratha Kathu ' 

38 1. C. 6&5 ; (1917) M. W. N. 276. 

Cos/s —Expert witness—Special fees. 


■' for amount 

more than the subject-matter of the plaint 

Where a widow sues tor the recovery of her 
husband’s property both fur herself and a co- 
widow impleaded as defi., the Court can pass a 
decree lor the wQole property if the co-widow 
agrees to such a course. [Sadasiva Aiyar and 
Spencer, JJ) Ramchaki z'. Saraswati Aumal 
*2 L W. 544 ; 60 I. C. 246 : 11920) M. W. N. 721.’ 


An expert witness who has conducted elaborate 
and technical experiments ought to be allowed 
special expert tees as part of the costs in the case. 

(Twomey, C. J. and Young, J.) Rangoon Mumci- 
PAL Committee v. Burma Railways Co.. Ltd 
10 L. B. E. 203 : 59 1. C. 823 : 13 Bur, L. I. 62. | 

41 Mad. 213 


-;- -Decree-Settins, aside—Effect of-Suit 

to set aside fraudulent decree. 

Semble, the remedy of the riff, if he succeeds in 
getting the declaration that a decree was fraudu* 
lently obtained, is to apply to the Court to 
proceed with the suit. Per Srinivasa Iyengar, J. 

The more appropria«e mode 01 setiing aside a 
consent decree ) or fraud is by a separate suit 
lusiituted for that purpose raiher than by a 
motion in the cause in the nature of a review. A 

decree obiained by fraud is not a nullity ai»d is 

not wholly void, [spencer and Srinivasa lyen- 


■ -Costs — Taxation — Review—Sind Judicial 

Commissioner's Court ^Rules 23. 24 and 27, 

Under R. 27 of Rules of the Court of the Judi¬ 
cial Commissioner in Sind, no application for 
review of taxation of costs is allowable, unless 
made before decree is signed. Where the final 
incidence of the burden of costs is left for the 
decision ot the lower court, as in the case of 
remand, a party desiring his pleader’s fees, to be 
included in the costs must file the usual certificate 
ol fees in the Appellate Court before the decree of 
that Court is signed. (Pratt. J,C. and Crouch. A, 
J, C.) Mathradas V. The Secretary of State. 

15 I. C. 828 : 5 S.L, B. 254. 


6 L. W. 368 : 41 I. C. 937 : 83 M. L J. 499, 
Delay in Indian Litigation, 


Court Pee. 

See (1) Court-Fee, 

{2} Court Fees Act, 

D eath of Party, 

■See C. P. Code, O. 22. 

Declaratory Belief. 

See Specific Relief Act, S. 42. 

Decree 

•Decree —Construction — Reference to 


pleadings. 

A court can refer to the pleadings and judg¬ 
ment for ascertaining the real meaning of a de 
cree. [Caspersz and D, Chatterfee.JJ.) Promotha 
Nath v. Alamgir Khan. 13 1. C. 82. 

•Decree—Suit for ejectment — Redemp¬ 


tion could be decreed. 

A Court can in its discretion pass a decree for 
redemption in a case in which the plaintiffs have 
sned in ejectment. (Broadway. J.) Palu v. 
Rasilu. 1923 Lah. 675. 

•Decree — Setting aside — Effect of — 


Whether plaintiff can bring a fresh sutt. 

A decree which was declared null and void 
against the defendant on account of fraud, does 


liiigolion-Expressiot, 

of disapproval hy Privy Council. 

The Privy Cou.icil granted special leave to 
appeal w,th reluctance, strongly cntjcising ihe 
delays caused in the Indian c .urts it being a diS’ 
credit on the administration of justice, {Lord 
Buckmaster,) Udham Singh v. Gukdip Singh 

38 C. L. J. 298 : 45 M L. J. 254 |p (j’j 

Delay—Limitation, 

See Limitation Act, S. 5. 

Discretion 

-- Discretion — Appellate Court — Inter- 

ference when proper. 

It is opposed to sound practice for an appellate 
court to substitute its Own discretion for that of 
the court from wh.ch an appeal has been prefer¬ 
red unless the court below has acted capriciously 
or in disregard of any legal principles in the ex¬ 
ercise of its discretion. [Sir L'rwrence Jenkins.) 
Rehmat-un-nissa Begum v Price 

42 Bom. 880 : 22 C W.N. 601 : 16 A. L. J, 618 • 
27 C. L. J 623 : 5 Pat. L. W. 25 : 23 M. L. T. 400- 
8 L. W. 63 : 20 Bom. L, B. 714 : 12 Bnr. L T. 91 • 

46 I. A. 61 ; 45 I. C 66 8 : 36 M. L. J. 262 (P. C j 

:- discretion — Appellate Court — Inter¬ 

ference when to be made. 

Where in the exercise of a judicial discretion a 
judge fails to apply a rule laid down for its ex¬ 
ercise, the appellate court should either remit the 
case or itself exercise the discretion (1891) A. C. 
173, Ref. (Sir John Edge.) Gungeshwar Kun- 
war V. Durga Prasad singh 45 Cal 17 • 

22 M L. T. 408 : 22 C- W, N. 74 : 26 C. L J. 567 : 

’6 A. L. J 1 : 20 Bom. I. B. U : 

(1918) M. W. N. 16 ; 7 L. W 94 : 4 Pat L. W. 1; 

44 I. A. 229: 42 I. C. 849 : 84 X. I, J. 1 (P. C.J 
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—-- Discretion—Appellate Court. 

Where a judge assumes that there is do gene¬ 
ral rule for exerc«.'ing discretion when in fact 
the» e is one, be misdirects himself and the supe¬ 
rior court must either remit the case or exercise 
the discretion itself {Lord Dunedin ) Bru 
INDAK .siNGH V. Lala Kamsi RaM. 45 Cal. 94 : 

22 M L T. 362 : 6 L, W. 592 : 
^26 P. W. R. 1917 : 16 A L J. 777 : 
19 Bom L. B. 866 : 3 Pat. L, W. 3l3 
26 C. L. J, 672 ; IM P R 1917 ; 
(1917) M W. N. 811 : 22 C. W. N. 169 ♦. 
127 P. L R. 1917 ; 44 I. A. 218: 42 I C. 43 : 

38 H. L J. 486 (P. G.) 

- Discretion—Exercise by Superior Court 

If a judge who purports to exercise discretion 
does so under the irapressim that there is no 
general lule. where in fact there is one. he can¬ 
not exercise judicial discretion and the superior 
Court must either- remit the case or itself exercise 
the discretion. {N.R. Chatterjcti and Panton, 
ThEKAMANI DaSI V‘ Pitambar Bhuiya 

62 I. C 967. 

--- Discretion—Appellate Court. 

The court of appeal ouglP to be slow to inter¬ 
fere with au exercise of a discretion by the Low¬ 
er Court. [Jenkins. C.J., Mookerjee and Richard- 
son. JJ.) Ahmad Musaji v, Mamooji MVsaji, 

31 I. C. 316 : 22 C. I. J. 293. 

- Discretion — Appellate Court — Inter¬ 
ference. 

In the matter of aopointmeot of a guardian for 
a minor the appellate court will not inteifeic 
with the discretion of the lower Court unless 
weighty reasons have been made out for setting 
it aside. {Mookerjee and Beachcroft, JJ.) Nirode 
Baran Debya V. Bholanath Sarkar. 

26 I. C. SO. 

- DiseteHon — Appellate Court — Inter¬ 
ference with discretion of Lower Court. 

A Court ot Appeal will be reluctant to inter¬ 
fere with the Lower Court’s discretion. (Afoo- 
keijee and Beachcroft, JJ,* Fulkumari Bibee v. 
BuoH Singh DhUdhuria. 25 I. C. 112 : 

18 C. W. N. 1198. 

- Discretton^Appellate Court. 

A Lower Court cannot use judicial discretion 
when the Appellate Court gives specific direc¬ 
tions. {Abditr Rahim and Sundara Atyar JJ.) 
MOHIDDIN KUPPAYYA V. MaRYAN KANNI. 

10 H. L T. 264 : 11911) 2 M W. N 240 : 

121. C. 139 : 21 M. L J. 1018. 

-- Discretion—Co owners — Interference. 

Courts should be very cautious of interfering 
with the enjoyment of joint estates as between 
their co'owners though they will do so in proper 
cases {Batten, O. J. C.) Raghoba v Ziooo. 

11 I C 687 : 7 K. L, B. 83. 

Discretion—Appellate Court ought not 
to interfere. 

An Appellate Court ought not to interfere with 
the discietion exercised by the Court below be¬ 
cause upon the materials before it, it might have 
arrived at a different conclusion. But when that 


PRACTlC£~£jectment. 

discretion has not in fact been exercised at all it 
is certainly open to the party aggrieved to raise 
the que.«^tion on appeal 41 Mad. 4l2 IP.C.), Ref, 
\Millcr,C.J» and CouttsJ.) Md. Abdul Kasim v. 
Chatuk Bhuj Sahai (1922) Pat. 20 : 

6 P. L. J. 444 : 3 P. L. T. IIO : i922 P. 47. 

■ „ ■ —D iscretion— Question of law . 

A Judge should decide questions of law for 
himself and should not accept a view suggested 
by counsel unless he is satisti< d as to its sound¬ 
ness. {Parlett, J.) Ma Min Kyin v Maung Wa, 

31 I. C. 875 : 9 Bur. L T, 58. 

Ejectment. 

See also Ejectment. 

- Ejectment—Decree for redemption —Costs 

—Conditional decree. 

To avoid further litigation over matters sub¬ 
stantially ripe for settlement, the Privy Council 
acceded to the plaintifi's prayer that his suit in 
ejectment should be converted int '> one for redem¬ 
ption ot certain mortgages to which the property 
was held to be subject, on terms as to costs vis , 
that plff. should piy the dclfs cost? in the Courts 
in India and each party to bear his costs of the 
Privy Council a)>peal. {Lord ^^haw.) Richard 
Ross Skinner v. Kunwar Naunihal Singh. 

35 All. 211 : 

(1913) M W. N, 500 : 13 M, L. X. 488 : 

11 A. L. J 494 : IT C, L J. 666 : 

16 Bom. L. R. 602 : 17 C. W. N 863 : 
191.0. 267 : 4o I. A. 105 : 26 M. L. J. Ill 

- Ejectment —Siii f on title-Plea of adverse 

possession—Burden of proof 

The Onus is on tne deiendant to plead and 
prove the adverse possession tor the statutory 
period io a suit for declaration of title based on 
the defendan'’s all.ged repudiation of it,39 M,617, 
Foil. {Walsh, J.) MuhamEd Kamil v. Habibul- 
LAH. 37 I. C. 794. 

- Ejectment—Partition suit by Hindu sows 

for possession of property improperly alienated 
by their fathcr—Suit allowed—Decree, form of. 

In a suit by Hindu sons lor possession of pro¬ 
perly improperW alienated by tbeir father, the 
decree which allows the sons’ claim should direct 
recuverv ol the whole pioperty declaring at the 
same time that the purchaser had acquired the 
share and interest of the alienor and is eotiiled to 
take proceedings to have it ascertained by parti¬ 
tion U l.A. 26, Kef. But if there is an alternative 
prayer for partition, the Court should at once 
decree partition as the theoretical objection to it 
disappears. {Scott,C. J. and Heaten, J.) NaR» 
Gopal V Paragowda Basagowda. 

41 Bom. 347 : 39 1. C. 23 : 19 Bom I. E. 69. 

—' — — Ejectment — Title — Pleadings. 

A sued B lor possession of certain property. 
A claimed under a registered deed of gift made by 
the daughter of the last owner of the property. 
B claimed as the adopted son of the last owner. 
The question to be decided was whether B, fail¬ 
ing in his defence as to adoption, could set up 
that A's deed of gift was invalid. Held, that B 
could Qot set up that plea. He could not rely on 
the ground ot attack open to the donor if the 
latter sued the donee, within limitation, to sot 
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aside the deed The title of the donee could not 

be challenged by a third party without a title so 
long as the registered deed is there. {Scott C J 

andRao^J., Tkimbak z.. Shankar ^ 

36 Bom. 37 : 12 I. C. 532 : 13 Bom. I. R. 947 . 

•—- Ejectment-Redemption 

The practice of the Bombay High Court to pass 
a decree for redemption in a suit m ejectme^^t is 
purely discrelionarv. (ChanUava.kar^l^Ha,. 

hImm Ebrahim u. sheikh 

__ _ 35 Bom. 607 : 

12 I. C. 387 : 13 Bom. L. R. 895 . 


Ty EjecimentSuit on title-Decree on the 
of prescriptive acquisition. 

■title by adverse possession not set up in the 
plaint depends mainly on the facts of each pani- 

particularly whether the 

and whether he has had an opportunity of meeting 
Prama'n.c“/'‘ c^ l bIta KrTsta 

ztZt:: s^rc." 639 t 


Ejectment—Decree for joint possession 

VK A 4 i ■ a * 


It IS open to the Court to pass a decree for 
joint possesion in a suit for exclusive posses- 

having been found so entitled, 
but the pla-ntiff cannot claim such a decree as 
ot nght.(SM«dflra AiyarJ.) Puruvala Perumala 
Chetty, In re. 

15 I. C. 665 : (1912) M. W. N. 1116. 
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relief being refused 1 ! ground for 

Virupakshi Gowd V . Banda'^ppa^'"'”!* ^ 

(1919, M, W. N. 246 : 60 I. C. 

given by law-Right of parly. *'e*»edtes 

Where two remedies are Pivpn k.. i 
party he is eniiiled to avail himself nf r 

them unless they are incoSen .9 J' 
A,yar and Ph.infs JJ ) Lakshm, z,. MaLudew'’" 

37 Mad. 29 : 10 M. I. T. 437 • 
12 1. C. 664 ; 21 M. I. J. loes. 

—— 7 —Election of remedies. 

""--A “'S- 

BHIll ’ ■ Bakhmichand it. Chatur- 

65 I. C. 230 : 4 N. t. J. arl 

^ , Evidence. 

See also (1) C. P. Code. O 18 

(2) Evidence. ‘ 

(3) Evidence Act. 


“ “ Ejectment—Decree for partition., 

A suit in ejectment cannot be converted into 
one for partition. {White. C. J. and Bensom J.) 
Vaithilinga V. Murugan. 37 Mad 629 * 

(1912) M. W. N. 1127 : 15 I. 0. 299 • 

23 M. L. J. 189. 


“ Ejectment-Redemption— Separate suit 
necessary. 

In a suit for possession by vendee the defend¬ 
ant can redeem the mortgage if the plaintiff is 
fonad entitled to possession as mortgagee. A 
separate suit for redemption is not necessary. 
{Stuart and Kanhatya La\ A.J.Cs.) Bisram Singh 
V. Sanwal Singh. 7 o. i. j. 342 : 

2 U. P. L. R. (J.C.) 123 : 67 I. C. 641 : 

23 0.C. 238. 

Election of Remedies. 

-- Election of remedies- Inconsistent reliefs. 

On election of one of two alternative remedies, 
a party on failure cannot seek the other remedy. 
{Pfggott and Walsh, JJ.) Pitaram v. Jhuharjh 
Singh. 33 I. C. 798 : 15 A. L. J. 66 i. 

•^——•’Eleotion of remedies—Alternative reliefs 
claimed—Grant of one—If can claim the other. 

If one relief is granted out of two reliefs claim¬ 
ed in alternative it is not open to the plaintiff 
to refuse the relief if granted to him and claim 
the other relief {Sanderson, C.J. andGhose;J.) 
Raiuddin Patwari V. Syed Abdul Jabbar. 

1924 C. 445. 


—Appreciation of. 

Where a witness stales that he could see and 
did see, m apparently very short time that a 
certain quantity o( land had not been clekred the 
statement can be disbelieved as being improbable 

PrKbil^ foVe im! 

practicability of forming a judgment by mere 
inspection even with the aid of glasses tJTlhe 
proportion cleared [Vi,count Haldane.) Na^ 
Kumar Das v. Rudra Narayan Jana. 

45 M. L. J. 438 : 33 M. L T SoQ. 
(1923) M. W. N. 622 : 1923 P. C. 95 (p, c,|' 


•Election of remedies. 

A A 


Where there is nothing in the code to limit 
a patty to one particular mode of procedure, the 


When the question is whether a witness is 
hvTh" (hrown upon it 

by the demeanour of that witness in the box by 
the manner in which he answers questio.-s and 
how he seems to be affected by the questions 

rUltud^e h‘° r'* f No doubt mere ihe 

trial judge has an advantage which cannot possi¬ 
bly be shared by any appellate Court, But when 
the views upon ciedibility are founded upon 
argumentative inferences Irom tacts which are 
not disputed then the Court ol appeal is in just 
as good a situation as the judge of Ihe first in- 
siauce. {Lord, Dunedin. ) Sankara Rfddi 

V. MAHALAKSHMAMMA. rvKDDI 

81 M. L. T. 307 : 17 t W i • 
27 C. W. N. 414 : 1922 P. C. 316 tP.C). 

I Z Evidence — Appreciation of ^ Trial 
Court s esti**ate of witnesses. ^riai 

The trial Court’s estimate of the credibility of 

the witnesses whom it examined is ent.t Ld to 

Prasad v oaldbo Das* 90 c w w ttaa 

33 I. C. 862: (1916) 1 M. W. K. 3nM ^687: 

ficates of medical certi^ 
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If a court sees good reason to distrust a 
medical certificate presented >>n behalt of a party, 
its proper course is to summon the iloct«jr or 
medical office*’ who has given tnc certificate and 
to insist upon his attendance. It is not lair to 
penalise a party on mere suspicion. {Mears, CJ. 
and Piggott, /.) Krishna Dass v. Ram Ugkah 
Singh 21 A. L. J. 600 : L. E 4 A. 423 : 

1923 A 549. 

- Evidence — Quei,tton of titU. 

In dectdi"g quesii ns oi title, the claimant 
must be heard on ineiits, ihougn nis title appears 
to be weak. {WaUh and Ryves, JJ ) Miski Lal 
V KaNHaiva Lal. L. B- 3 A 2b6 : 

1922 A. 123 

■ Evidence. 

When a \ Uintiff brings a trumpery suit which 
has no foundation in fact, the hrsi rule upon 
Which the defendant ca-i rely is thai he is eniitkd 
to rail the b^si evidence which he has; the second 
rule is that it is n<,t what appears to someoody 
else to be necessary after t le evenf has been 
decided but what would api>ear t.) be i.eccs^arv 
to a reasonable petson beiore the day of the trial; 
the third rule is that the necc^s lies «t the defen¬ 
dant musi be judged by the nature of tne deience 
and not by toe magoitude of the claim. Wheie 
a Witness was called in a case and the Fir>t 
Court relied upon his evidence and d scribed 
him together w th three others as respectable 
and reliable and as has navi.>g testified that the 
delendani had been in pos-ession for more than 
twelve years, the defendant had the right to 
summon such a witi ess. Where a local witness 
is transferred, and he is absent at the time of 
trial, it w a misdifectioo to describe him as other 
than a local witness. (Walshy J.) Hakim Zahvu 
Ahmad v, Fateh Ulla. 64 I. C 962 : 

3 U. P. L. K (All.; 65. 

- Evidence— Record o/, how made, 

A Magistiaie should record the evidence for 
the defence w»lh the same care and precision as 
that for the prosecution ; otherwise h«s •pinion 
that toe evidence is false cannot be easily lound 
out {Walsh J I MahbooB v. Emperok. 

2 IT. P. L. R. tAll.) Il3 : 66 1. C 866: 

21 Cr. L. J. 6o2. 

- Evidence — Admissibility—Objection to. 

The objection to the ad'ni^slbility of a d cu 
ment in evidence should be raised when the 
document is tendered. To raise objections to the 
admissibility of evidence, documentary or oiher 
wise, for the first time in ap *cal, is imp*opeT. 
[Richards, C J-, Tudbatl and Ratique, Jl.l 
Tagrani V, Bisashar Dube. 88 All. 366 : 

35 1. C. 701 : 14 A. L J 449 tJt.B.i 

- Evidence — Appreciation of—Attention 

paid to witnesses speaking in good character of 
accused. 

A C^urt in taking proceedings under S. 110. 
Criminal Procedure Code, ought to pav particular 
attention to the evidence oi witnesses oroduced b\ 
accused about his good character, and though 
not bound to believe, should have good reason 
to disbelieve such evidence belore making an 
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order. If it fails to do so, the order can be 
revised. (Richards, C. /.) Hakim Singh v. 
Emperor. 16 Cr. L. J. 610 : 

31 I.C. 826 : 13 A, L. J. 1065. 

- -Emdence—Agreement to disfe nse with. 

Where in ^he trial of a suit the parties agreed 
not to let in oral evidence but to abide by the 
result OI local inspection by the Judge, his suc¬ 
cessor cannot act on the result cf inspection made 
by his predecessor, and no question of estoppel 
can a'ise if the case is not tried by him in the 
regular course. [Banerji, /.) KishaN Narain v. 
Ram Baksh. 22 I. C. 51: 12 A. L. J 48. 

- Evidence—Relying on a rule of evidence 

is no fraud, 

A defendant relying on a rule of evidence 
which prevents a Court from taking certain 
ev>dencc can hardly be said to be guilty of a 
fraud. lMacteotl,C. J. and Crump, J.) Talae 
Chand Bherajiv Atmakam Kesheo Vaidya. 

25 Bom L. R 816 ; 1924 Bom. 68. 

- Evidence — Wrong admission — High 

Court in second appeal not to decide if there is 
other evideni.e to justify df'-ree. 

Where adocumeni has been wrongly admitted 
by the courts below, it is not possible in second 
appeal i r the High Court to say whether apart 
irom that document there is sufficient evidence 
to jiistiiy toe decree. Thai is a matter which 
II ust be considered by 11*6 lover court, 7 Cal. 
2^3, hel. lo. [Mooketjtc, A J C. and Fletcher, 
Ujik Ali SiROAH V. Shadhai Behara. 

35 C. L. J 182 : 1922 Gal. 185. 

——- Evidence —Documents admitted in the 

First Court —Res judicata—Question of. 

Whci e iT cuinents are admitted without objec¬ 
tion in the First Court, no objection can be raised 
ill ihe App Court, on the ground that they were 
ii> t properly proved- The finding of the Lower 
App Court >s conclusive in second appeal; but 
if it coininiis a manifest error, the finding may be 
set aside. A question oi res judioata though not 
raised by the parties in the Courts below may be 
gone into by the Lower App. Court ii the case i» 
remanded to it by the H'gh Court. (N.R, Chnttet* 
jee and Pearson, JJ.) Rajbswari Dasi v. PuliN 
Behary. 62 I. C. 647 : 26 C. W. N. 881. 

- Evidence —Admissibility — Objection 

second appeal. 

No objection to the admissibility of a document 
can be taken lor ihe first time in second appeal 
when an answer to tt^e objecTon involves an 
enquiry into lacis. (Woodroffe and Chafterje 0 , JJ.) 
Raj Mohan Dhupi v. Hikendra Chandra. 

66 I. 0, 816 

- Evidence — A ppreoiatiOn— Corroboration, 

Part of a siatement of an unreliable witness 
may be admitted if corroborated by other re- 
I able witnesses [Woodroffe and Waltnsley, JJ.) 
Perky v Official Assignee of Calcutta. 

81 C. L. J. 209: 24 C W. N. 426 : 
66 I. C. 778 ; 91 Cr L. J. 622 : 47 Cal. 264* 

- Evidence—Custom—Validity of, to ^ 

determined when custom established. 


T' f * 
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The question of the vaMdity of a custom should 
not be considered till he custom itself has been 
es ablivhed with precision {Mukerjfe a d 
Beachcroft, JJ.) YatindraNath v. Hari Chapan 

26 I. C. P54 : 20 C. L. J. 426 

- Evidence — Opinion of judge— How 
fnuch weight to be given, 

J opinion 01 a Judge is to be subject¬ 

ed by the High Court to the same tests as that of a 
jury. iHchm^ood and Shatfuddtn, JJ.) Manindra 
Chandra Ghose v. Emperor. 41 cal. *364 • 

123 I. C. 1002 : 15 Cr. L. J. 402 : 18 C. W. N. 680 

- Evidence — I ourVs duty to disclose 

whatever it relies on. I 

Whate-er is relied on by the Court should be 
made known at the trial to the parlies t» give 
them an opportunity oi adducii g evidence or 
argument On anv poii t. \Woodroffe Cox an'^ \ 
Chatierjee, JJ.) WESXf N v. I-iyare Mohan Das 
40 Cal. 898 * 23 1. C. 26 : 18 C. W. N. 185. 

“ Evidence Appreciation of — Divtrgeni I 
allegation of parties- tonflia of oral testimony 
—Safe Course. 

Where there are divergent allegations of the 
parties and there is t»Jso a coi fl ct of f-ral testi- 
ir.ony, the safe course to adopt is to lest he 
evidence in the light of facts, admi ted or p oved I 
beyond doubt. yMookerjee and Carndujf^ JJ. 
Imambandi V. Matasuddi. 

> 13 1 C. 678 : 16 C L J. 621. 

- Evidence — Admissibility—Ob)ections on 

appeal. , 

Tne plea nf the inadmis ib 1 tv of a documem . 
for want of registration must be raised in the 
6 rst Court and not in appeal. {Abdul Raoot,J.)\ 
Ghania V. Shiamon. 67 i. c 68 
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Com,/. — appreciation of—Appellate 

When the appellate Court reverses a finding of 

^f thl its mi.,d to thecoDsiderafion 

•.f the whole evidence in the case. {Seslta^iri 

and Phillips. JJ ) Laxmipathayya v. Kam- 
CHandra. 31 M L j. 311 ; (1910) 2 M. W. N 133* 

35 I C. 43i : 20 M L. T. 328. 

~ “ E'^idence—Appreciation of—Appeal 

Where the questions at issue entirely depend on 

a properanpreciati^n of tha evidence of the wit¬ 
nesses in the case the appellaie tribunal is not to 
disturb the conclusion of the first court unless the 
Judge of that Court has, in dealing with the evi¬ 
dence of witnesses before him adopted an erro- 

neous procedure and has decided against the clear 

Hahtm, JJ.) Ramaswami Chetty v. Karutha- 

IIM L. T 38 r 
12 1 C. 751: (1911) 2 M. W. N. 496. 

—Evidence—Appreciation of—Variation 
ntvtdenae—Findtng of Court—Discretion. 

for a Court to come to the conclusion that evi- 
dence as gtve.t by e-ther party does not represent 

of fairs, is not uncommon 
[Sunuara Aiyar, J.) In re Gopala Iyek 

12 1 C. 208 :(19U) 2. M. W. N. 197. 

accuse i Admissions — Statement of 

II the conviciion is to be based solely on the 
statement of the accused, it is fair that the state¬ 
ment should, unless there is good reason to the 
contraty be taken as a whole. (Abdur Rahim and 
Ayitng^ JJ.) Kamakka V. Emperor. 

„ ^ (1911) 1 M W. N. 199 : 

9 I. C. 790 : 12 Cr. L. J. 142:9 M. 1. T. 316. 


-;- Evidence—Appreciation of —Witness im¬ 
proving on his former statement. 

It is unsafe to rely upon a witness who mate* 
rially impro’e" upon his fi.rmer statement Tne 
presence oi blood stai s on articles of clothing 
or on the accused s person is not conclusive 
evidence of gudi in a raunier case and may be 
explimed in ' arinus ways. {Johnstone and bcott- 
Smith, JJ )9 Nadir v. Emperor 

43 P W a 1914 iCr.) : 261. C. 667 : 

16 Cr. L. J 76 : 212 P L. B. 1916. 

■ Evidence— Appr cia'ion of—Evidenci 

distrusted in part, if should be rejeett d altogether 
When the evidence pr.'duced in a paniculai 
case is distrusted in certain particulars by the 
Court, it is not necessary ihat it should distrust 
the whole. {Rattigan and CheHs, JJ.) Lakha 
Singh v Emperor. 89 P. L. B. 1914 : 

16 Cr. L.J. i48 : 22 I.C. 724 : 30 P W.B 1914 iC ,) 

- Evidence—Admissibility of document — 

Objection in Appellate Court. 

Whe»e the secondary evidence, i. e., a copy ol 
a document has bi^en admitted without objection 
in the first court tbi- evide -ce must stand even i.. 
his Appellate Court and the latter cannot raise 
,such an objection suo motu, 31 C. 155 11 B. 820, 
Relied upon. {Chevis, J.i iriAUDDiN v Fattma. 

14 1. C. 639 : 216 P. W. B. 1912 


.. T,.. ^^'dence—Cro^s examination, stohbin^ 
of—When improper, * 

The Courts have fnll power to prevent any 
abuse of the rights of cross examination, in anv 
manner aopr.jpriate to the circumstances of the 
ca^e ; b -t beiore passing an order stopping fur¬ 
ther cioss-examiiiatioM, it must saiisfy itself that 
quesiiOi s were being a.sked which muld not 
affect the result of the suit, in short that the right 

A V abused. ^Daniels, 

A. /. C.) Banke Lal V. Kanhaiya Lal. 

1922 Oudh 124, 

“ Bvidence Application to produce after 
case closed not lo he entertained. 

Alter b .th parties have closed their case an ap- 
p.icatiOD to be permitted toproduce evidence can¬ 
not be entertained. {Wazir Hasan. A.J.C.) Jasodha 
V. Muralidhar. 61 I. C. 144 : 24 0. C. 1. 

a custom. 

Where a plff. m order to succeed has to estab¬ 
lish a particular custom and he fails to estabb'sh 
it, the Co'irt should only dismiss the suit 
^^fuart and Kanhaiya Lal, A. J. Muhammad 
Ali Khan v. Ghazanfor Ali Khan. 

60 I. C. 147 : 7 0. t. J. 474. 

^‘V^dence—Application for filing docu‘ 
meniary evidence. 

An Appltc*tion made on the fitat hearing for 
permission ty file documentary evidence at a later 
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stage should be decided at once,Ofe»7tfr. An appeal 
cannot be preferred under 0.43, C P.C. against an 
order oi refusal or accepiance of docutneoi^ry 
evidence. [Lindsay, }. CM PlYARi v. J*gaNath 
KuaR. 3 0. L. J. 638 . 37 I. C. 84 : 19 0. C* 314. 

- Evidence — Oath—Defendant's agreement 

to abide by plaintiff's oath—Resiling fro*n — 
Effect. 

A plaintiff cannot get a decree merely because 
the defei'dani having agreed to abide by plain- 
tifi's oath afterwards refused to abide by it. 

J C.) Ram Dayal v. Ram Nkwas. 

37 I. C. 75 : 19 0. C. 161. 

-- Evidence—Objection to—Party not plea¬ 
ding a point tf can object to rebutting evidence 
by opposite party. 

A party trying to prove a point not raised in his 
pleading cannot object to the opposite party 
tendering lebutting evidence as to that point. 
[Piggott an ' Lindsay, J.Cs ) MiR SVED H^saN 
V. Tayab\ Begum. 28 I. C. ^47 : 

1 0. L. J, 591. 

_ Evidence—Appreciation of—Conflicting 

evidence—tdass of oral and documentary evidence. 

Where there is a mass of oral evidence of a 
directly condicling nature let in on behall of the 
two parties on a vital question in a case, the 
decision should be based on the documentary 
evidence, which should afford a basis for decision 
as to the ciedibility of witnesses, The sale 
princ'ple in such cases is to consider which story 
hts in wiih the admitted circumstances, 7 W.R 67 
tP.Cj; 38 C. 805. Ref [Piggott, J.C, and Lindsay, 

AJ.C.) AMIR Ali Khan v. Kulsum Beoam 

14 I.C 99. 

-- -Evidence-’Oocument produced suspicious 

—Duty of Court. 

Where a certain document filed by one party is 
alleged to be a lorgery. the Court is not bound to 
enquire into ihe details but the party alleging 
that it is a lorgery must prima facie make out a 
case of torgery before asking the Court to lejecl 
the document as a lorgery. [Coutts and Das, JJ,) 
Lachmi Narain V. Mukharam Marwari. 

24 Or. L. J. 607: 1923 P.31. 

_— Evidence—Summon St issue of — Court's 

duty to cnfjTCe attendance. 

When once a cuurt issues summons for the 
attendance of a witness it is Ms duly, unless the 
applicant is guilty of gross laches, to help him 
and enforce ihe atiendaiice of such witness, A 
refusal to issue summons is a grave irregularity 
and contravenes the recogi ised principle em¬ 
bodied in the C. P. Cjde. (Jwala Prasad and 

Buckmll, yy.) JADUNANDAN SlNGH V SHRUNANDAN 

PR 4 SAD. 1 Pat. 644 : il922) Pat 200 : 

3 Pat. L. T. 487 : 1922 P. 276. 

_ -^^Bvidence — Parly's absence from witness 

box. 

Where the Small Cause C-^urt dismissed platn- 
liff's case on the gmund that he avoided going 
into wimess boA, without considering the evi¬ 
dence in the case the High Court reversed its 
decision. [Jwala Prasad, J ) Jangi Mahato v 
Muni Mahto. P. 89. 
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-- Evidence—Interdesiruciive evidence 

Where the evidence in supp.^rt of one ground 
m*ghi be destructive ot the other ground, the two 
grounds need n t be set up in the same suit. 
[Das and Adami, JJ.) Raman Chowbey v. 
Bachhu Miser. 60 I- C. 393 : 2 Pat. L. T. 285 

- Evidence — Admission of document— 

Subject to objections. 

A Court acis improperly in admitting a doco* 
ment “subject to objection" and not deciding the 
bjection. (Coutts and Das, JJ.\ Ki'SHWAR 
GoPE V. Emperor. 21 Cr. L. 3. 743 : 

58 I. C. 247 :1 Pat L. T. 491 

- Evidence— Admissibility— Omission to 

object—Irrelevant document. 

It IS the duty of the Court to exclude an irrele¬ 
vant document from evidence even if no 
objection is taken to its admissibility by the par¬ 
ties. Omission to object would not render it ad¬ 
missible. [Miller. C J. and Mulhck, J.) SumitRa 
Kuer V. Ram Kair Chowbey. 

1 Pat. L.T. 702 . (>921) Pat. 17 : 

67 I. C. 661 : 6 Pat. L. J. 410. 

Evidence—Historical works—Not refer¬ 
red in the first Court — Admissibility. 

Reference t ) works of history not given in 
evidence or referred to in ihe Court of First In¬ 
stance at the appellate stage is irregular and 
should be avoided. \Muliick, J) Toni Grain 
V. Leua Grain. 1 Pat. t,. j. 226 : 

36 I. C. 206 : 20 C. W. N. 1082. 

Sxolusion of irrelevant Evidence. 

See EvIobnce Act, Ss. 5, 167. 

Exeention. 

See also (1) C. P. Coos, S. 47 and G. 21.. 

(2) Execution—Executing Cou rt. 
t3) Execution Sale. 

- 'Execution-Story of. 

The Frivy Council ordered stay of cxeeution of 
the decree which was the subject of appeal to 
them,on terms which were contradictory to those 
imposed bv the High Court. \Lofd Suck- 
master ) Shiba Prashad Singh v. Rani Prayao 
Kumari Debi. 27 C. W. N, 1004 : 

32 M. L. T. 189 (P. C.). 

- Execution—Copy of decree a*id vakalat- 

nama if necessary. 

A copy of decree as also a fresh vakalatoama 
are not necessary in execution proceedings. 
[Mookerjee and Caniduff, JJ.) Raghubar DayAL 
V, JADU NandaN. 15 C. L. 3. 69 : IS I. C. 866 : 

16 C. W. N. 736. 

Ex parte hearing. 

-EX'parte hearing -Duty of Counsel. 

When an appeal is heard ex parley Counsel 
must bring to the notice of the Board adverse as 
well as favourable authorities, (iiir Lawrence 
Jenkins). Deonandan Prasad v. Janki SiNOH. 
44 Cal. 673 : 16 A L. J. 164 : 82 H L. J. 206 : 

21 C. W. N 473 : 1 P^t. L. W. 294 : 
(1917) M. W. S. 254 : 26 C. L. J. 209 : 
6 L. W. 626 ; 19 Bom t. B. 4(0 : 
89 I. C. 346 : 44 I. A. 30 : 21 M. L. T. 240 (P. 0.). 
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Kx paite hearing—Slip in the o^der. 

a A ^ • 


If there is a mistake in the order in an appeal 
heard tfx/)ar/tf, the error is attributable to the 
appellant. (Lord Macnaghten.) Cham pat Singh 
V. JANGU Singh. 16 c W. N. 793 

12 M L. T 482 : 10 A. L. J. 879 
U912) M. W. N. 1180 : 14 Bom. L. B. 1223 

16 I. 0 8S0 : 17 C L. J. 14 
23 L. J 738 C.). 

-Ex parte hearing—Notice, necessity of. 

When a v?idow oi one of the decree-holders 
got her name recorded in place of her husband 
without notice to other decree h dders and when 
the other decree holders applied to be heard as 
to whether the order was wrong. Held, that 
the Court is bound to decide whether the ex 
parte order was correct. {Macteod, C. J. and 
Coyajee, J.) Mohanlal Amkit Lal v. Bai 
Mahajaveri. 2922 Bom. 280. 

Ex parte hearing—Default of apbear- 
ance Fault of party or his legal advisers -Pro- 

per course for the Court—Costs sufficient punish’ 

ment for party m default. 

It is contrary to principles of natural jusiice, 
that cases should be decided oo the hearing of 
one side only ii the other side is ready and will¬ 
ing to be heard. In such case adequate punish¬ 
ment is to be found in tae remedy of costs. 

Where the deieodants did not appear owing to 
a mistake of their Vakil and owing partly to their 
not having received a telegram which had been 
sent by their Vakil in such time that if it had 
been received in the normal course, he would 
have got them on the second day of hearing, it is 
not a fit case for trying the suit ex parte agun.-t 
the defendants. (Schwabe, C. J. and Wallaces J,) 
Lakshminarayana V. The Standard Oil Com 
PANY, New York. 

17 L, W 627 r 32 M. L. T. (H. C.) 296 : 
44 M. h, J. 488 : 1928 Mad. 581. 


Ex parte order. 


See (li Judicial Order. 

(2) C. P. Code, O. 9, K. 13. 


■Finding of fact. 

See (1) C. P. Code. S. 100. 

(2i Practice—APPELLATE Court. 

(3i Privy Council. 

Formal Defect. 

- Formal defect—Court whether bound by 

iechnicaltties, 

A court should not be bound by any tech¬ 
nicalities with regard to the form of toe statement 
of claim in a plaint. (Sanderson, C. J. and 
Mooherjee, J.) Sheikh Yakub v. Tazimuddi 
MiLLlCK. 41 I. C. 842 : 26 C. L. J. 105. 

——- Formal defect — Application—Erroneous 

provision cited, 

A court should not refuse an application which 
it ought to allow on the merits, simply because 
it asks the Court to exercise its admitted powers 
under a wrong section. (Mookerjee and Beach- 
^roft, //.) Bbchan Sahu V. Syed All 

16 I. C. 614. 


PRACTICE—High Court. 


- formal defect—Not to defeat justice. 

The object of rules of procedure is to pro¬ 
vide for the best and most convenient mode of 
adjudication and they should not be convert¬ 
ed into mere mechanical tests bv which courts 
may save themselves the trouble of deciding the 
real issues between the parties. (Tyabfi and 
Spencer. Jj.i TaDIPARTI HaNUMANULU V. Mad- 
DUKURI Golayya. 2^ U C. 822. 

- formal defect—Court's dutv. 

Mere grounds of equity do not justify a court 
in construing an application as something essen* 
nally different from what it is. (Pratt, J, C. and 
Crouch, A. J. C.J Janul v Harumal. 

11 I. C. 77 : 6 S. L. R. 68. 

High Court. 

High Court—full Bench—Reference to, 

on difference of opinion. 

In the ordinary course, on a difference of 
opinion ar-sing between two division Benches of 
the same H gh Court, the case should be refer¬ 
red to a Full Bench. (Lord Parker.) Hamira 
Bibi V. 2ubaide Bibi. 38 All. 581 

14 A. L. J. 1065 : 21 C. W. N. 1 
18 Bom. L, R. 999 : 20 M. I. T. 506 
4 L. W. 602 : (1916) 2 M, W N. 561 
1 Pat. L. W. 67. 25 C.L J. 617 ; 36 I. C. 87 
43 I. A. 2y4 : 31 M. I. J. 799 (P. C.) 


High Court —Full Bench—Conflict of 

Pi * k Jr 


decisions—Private consultation bad. 

It is usual and expedient whenever a differ¬ 
ence of opinion arises in the same High Court, 
to refer the point to the Full Bench It is un¬ 
desirable to introduce the opinions of another 

Judge tnot a party to the judgmeot) obtained on 

a private consultation, for ihe purpose of en¬ 
forcing the conclusion arrived at. (Mr. Ameer 
AU) Buoha Singh v. Lalthu Singh. 

87 All. 604 : 42 1. A, 208 : 13 A. L. J. 1007 

18 M L T. 409 
17 Bom. L. R 1022 : 20 C. W. ». 1 
22 C. L. J. 481 : 2 L. W. 897 : 30 I C. 629 , 
(1915) M.W.H. 772 : 29 M. L. J. 434 (P.C.). 


——High Court, Bombay—Notice ot motion 
— Limitation—Sufficiency of. 

When an application is to be made to the Court, 
it commences to be made when a notice of 
motion is first hied in the proper office oi the 
Court. (Macleod, C. J. and Crump, J.) Kanwar 
Venkapaiya V. Nazp rally Tyabally. 

26 Bom, L. R. 484 ; 47 B. 764 ; 

1924 Bom. 36. 


- Court—Original Side—Comrnis- 

sioner's report—Objections to—Appeal from the 
decision of the Court—Final decree passed be- 
fore hearing of the appeal—Effect of—Appeal 
from final decree. 

In a case tried on the Original Side of the 
High Court there was a reference to the Com¬ 
missioner and on that reference, a report was 
made, ^ The plaintiff filed exceptions to the 
Commissioner’s report which were heard by the 
trial Judge. The plaintiff dissatisfied with the 
decision of the Trial Judge filed ao appeal and 
succeeded to a certain extent on the appeal. 
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PRACTICE—High Court. 

Wiieii the appeal proceedings were pendio Ihe 
case was set down before ihe Trial Judge for 
directions and costs on ihe Commissioner’s re¬ 
port. The Court having made an order on further 
directions a decree was drawn up Held, 
while the hearing oi the exceptions was pending 
in the Appellate Court the tower Court was not 
competent to hear any apphcation for iurtber 
dnection on the Commissioner’s report which 
had not been finally settled ; and that as the 
lower Court had passed a final decree the remedy 
ol the plaintitt was only by wav of appeal from 
the decree. [MaUcod C.J. and Crump, J.) Elias 
Haji Ahmad v. Haji Esmail Sait. 

25 Bom. L. B 237 : 
1923 Bern. 200. 

- Htgh Court--Power to take action in 

case of contempt of Subordinate Courts 

High Court has jurisdiction to take cognizance 
of contempt of bubordioate Court. [Macleod 
and Shah, JJ.) EMPfehOw v. Halkkishna Govind 
KulkarNi. 24 Bom. L. R. 16: 46 B. 602 : 

23 Cr. L J 177 : 1022 Bom. 52. 

High Court—Originat Side—Notice of 
mohors—Consent decree if can be set aside or 
varied 6v notice of motion^ 

A Consent decree cannot be set aside, varied or 
altered by a Judge on an application based merely 
on notice ol motion. [Dauar, J.) Advocate- 
Genekal of Bombay v. Fakdoonji. 

11 I. C. 366 : 13 Bom. L. B. 332. 

-• - High Court—Decision of Bench on Ap’ 

peltate Side—If binding on another Bench in 
Original Side. 

The opinion of an Appeal Bench in a matter ol 
law or coiistruciion of a document is not binding 
npoD another Bench sitting as a Coutt cf Firsi 
instance in another matter. \^Buckland, J ) In re 
Celeste Cullington. 63 I. C. 819 : 

22 Cr. L. J. 691 : 48 Cal 328. 

- High Court—Original Side— Decision of 

single Judge. 

A Judge on the Original Side is ordinarily bound 
to Consider the decision ol another Judge on the 
Original Side bui he need not lollow it, if he con 
siders It to be erroneous {Hooker jce, C. J and 
Fleciher.J.) Virjibun Dass Moolji v. Kisses- 
wER Lal Har Gobind. 60 I. C. 406: 

24 C. W. N. 1032. 

- High Court— Judgment delivered by one 

Judge on behalf o absent colleague. 

The judgment of one of two Judges com|. ’ng a 
Bench read by the other i;. Court when the fo nei 
is on leave IS a valid judgment. {Sanderson, C J. 
Teunon and Walmsley, JJ.i Saraj KaNJAn Chou* 
DHUKVr. I RKMCHAND ChOUDHURY. 

22 C. W. N. 263 : 43 I. U. 781 ; 27 C. L. J. 267. 

—— - High Court — Division Bench —Pouters. 

It is not necessary that a division Bench of the 
Calcutta High Court must reier any particular 
case to a Full Bench, but it can lollow a decision 
of he Court which it dues not wholly approve oi. 
{Fletoher and Richardson^ JJ.) Khalil Kahman 
V. Kaffiluddin Dalal 38 1. C. 643 


PRACTICE—High Court. 

- High Court— Appeal heard ex-parte—No 

jurisdiotion to another Bei*ch to order rehearing 
of appeal. 

An appeal was heard and decreed ex forte by 
Division bench oi the High Couit. Another Divi¬ 
sion Bench set a'-ide the judgment and directed 
the rehearuig of the appeal by the former Bench. 
^cld that the order diititing the rebearing < f the 
appeal was with. ut jurisdiction. If theie were 
any grounds lor melting aside tbe judgment of 
the lormer Bench the application ought to have 
been made to that Bench and none other. {Flip 
Cher and Richard>on, JJ,) Ram Krishna Bose v. 
Bhagwan Kamanum. so I. C 27. 

- High Court—Original Side — Decree — 

Appeal—Date of payment. 

Where by a decree on the Original Side, pay 
ment was to be made by a certain day,and procee* 
dii>gs were slaved on appeal, which was however 
subsequei tly dismissed and the date fixed claps* 
ed in the meanwhile. Held that application on the 
Oliginal Side lor fizirtg a Iresh date was rightly 
made as it was a proce- ding in execu'ion.fC/ii /fy, 
/.) Hashim Saleji r. Ahmed Musaji Saleji. 

23 I. C. 368. 

- High Court—Rule nisi—Perversion of 

facts—Rule tf can be made absolute 

A rule applied tor in astute and intelligent per* 
version of lacts cannot be made absolute unless 
there are strong grounds for doing so, {Piggoit 
and Gordon, JJ.) KuNji Lal Bannerjee v. 
Dhina Bhandu Jha. 

14 I, C. 468 : 16 C. L. J. 16B. 

- High Court — Judgment — Amendment — 

Application fot review. 

Tnc judgment of a High Courtis not complete 
uniil It IS sealed and it can alter it without any 
application for review l<i C. 42; 2 A 177. Rcl. on. 
10 B 176, N »t followed. {Caspersz and Sharjud- 
ain, JJ.) Amodini Dassi V. Darson Gosh. 

13 I. C. 776: 13 Cr, L. J. 120 ; 38 Cal. 828. 

- High Court—Rule granted on one of 

<everal grounds—Fresh rule on other ground, 
u,helhcr may be issued. 

The High Court has no jurisdiction to grant a 
frcith rule when on the same facts a rule was 
granted on one only ol several grounds. fCas^crss 
and Sharjuddin, JJ,) Narain SiNGH v JhaOKAIO 
Sahu. 38 Cal 033 : 12 Cr. L. J. 407 : 

111. C. 691 : 16 C. 1. J. 386. 

- High Court—Stay of execution. 

It is not the practice of the Lahore High Court 
in all cases to order stay of execution ol 8 decree 
for possession of immoveable property, pending 
appeal* {Abdul Raoof, J.) Rajindka Singh v. 
Umrao Singh. 611. C. ISt. 

- High Court—Full Bench—Function of. 

Obiter. The province ol a Full Bench ordi¬ 
narily is to decide merely difficult questions of 
law or custom upon which conHicting opinions 
or decisions have been pronounced. {Kensington, 
Rattigan and Chevi^, JJ.) Adwar v. Allahi YaR. 

10 P. L. B 1913 : 875 P. W. B. 1818: 

16 I. C. 967 : 88 P. B. 1913. 
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PRACTICE—High Court, 

——— Court—Full Bench^Rcftrence to 
rull Bench on point of law—Powers of bull Bench 
to deal With whole case. 

A Full Bench has power, where a reierence 
IS made lo it on a point oi law, to look into the 
circumstances of the whole case and deal finally 
with the appeal out of which the discussion has 
arisen. {Heid^C, 7., Kensington and i>hah Din^ 
77.) Emperor v, Kiru lo P. R. lau (tr.) : 

20d P. I. R. 1911 : 11 I. C 182 : 
12 Cr. L. J. 364 : 24 P.W.R. i91l Cr. 

- High Court—Original Side—Order — 

Modification. 

judge snting on the Original Side of the High 
Court c*n modify the minutes ol ms order beiore 
the formal order is diawn up [Wallis, C. J. 
and Hapiety 7.) Mahbooli Bi v.Shekifa Bi 

42 Mad. 269 f 24 M. L. T- 500 • 
(19l8t M W. N 928 ; 9 l. W. 217 : 
49 I. C. 373: 86 M.L.J. 28 

-77fg/i Court—Madras^Ctitninal appeals 

—Power to admit. 

A Division Bench hearing criminal appeals 
has power to admit criminal appeals presented 
^ruugh the Bench Cltrk although a single Judge 
is sitiiog at the time as an admission Cou»t. [Old‘ 
field, Seshagiri Iyer and Napitr, 77j. Ihk 
Public Pbosecutok v. Kottaparambath. 

39 Mad. 527 : j 8 M. L. T. 95 : 
(1915) M.W H. 504 : 16 Cr. L. J. 593 : 
301. C. 145 : 29 M. L. J. 101 (F.B.,. 


PRACTICE—Inconsistent pleas. 

High Court as the pleaders have been ail along 
iollowing ihe Calcutta rulings [Rotund All Im- 
aw, J7.) Khodda Buksh v. Bahadur All 
3 Pai. L. J. 285 : 4 Pat. L. W. 824 : 45 I. C. 203 ; 

1918 Pat. 130*.. 


T e decisions of the Calcutta High Court 
winch until recently exercised jurisdiction in 
Bib^ and Orissa although they do not prevent 
the High Court from exercising an independent 
Judgment, are cntiijed lo the greatest respect and 
should not be departed from without cogent 
reasons, [Miller, C, J and Mullick,J). Krishna 
LAL JHA V. NaNDBSWAR Jha 44 I ij I4g . 

4 Pat. L. i.BB. 


Patna—Decisions of Cah 

cutta High Court. 

When a general practice is sanctified by om- 

current decisions of the Calcutta High Court the 

Patna High Court should not depart fiom it 
[Sharfu'idtn and Roe, 77.) Mahama^ya 
Prasad Singh v. Musst. ''Ukkhdiya Kuak. 

1 Pat. L.W. 769 ; 40 I.U 617 : 1917 Pat. 191 


- High Court—Patna—Effect of Calcutta 

High Court rulings* 

With respect to matters regarding which there 
is a conflict ot opinion between the Calcutta ana 
other High Courts prior to the establishment of 
the Patna High Court, the Utier will lolluw the 
Calcutta rulings, unless they are decidedly wiong. 
iJwala Prasad aud Bucknill, 77.) Amrit Lal v. 
Murlidhar. 3 Pat. I. T. 422 : 1922 Pat. 229 : 

1922 P. 188 : 

■ High Court—Single Judge—Division 

Bench Judgment. 

A single Judge of the H'gu Court doubting the 
correctness of the decision oi a division Bench 
cannot do anything else than refer it to the larger 
Bench. [Jwala Prasad, J.) Emperor v. Heman 
Gope. 58 X C 459 : 21 Cr. L. J. 779 : 

1 Pat. L. T. 349. 

- High Court — Patna—Calcutta decisions. 

The Patna High Court will nut lightly depart 
from a general practice sanctioned by the deci- 
sisns of the Calcutta High Court. [Das, 7«) 
Padarath Singh v, Ratan Singh. 

54 I. C. 673 : 6 Fat. I. J. 23. 


High Court Rules. 


IneoDSistent Pleai. 

See also (1) C. P. Code, O. 6 and O. 7. 
(2) Evidence Act, s. 115. 


r —Inconsistent pleas—Alernative claims— 
Frescrtption and easement. 

A suit is nut liable to be dismissed because the 
plaiiititf claims in the aliernaiive over the same 
plot ol land both rights ol ownership and ease¬ 
ment. 34 C. 511 loll. \Kanhatya LalJi S*<l kAM v, 
Mani Ram. 2 l a. L. J. 669 : L R 6 A. 24: 

1924 a. 97- 


-;~-^»consistent pleas-Effect of document— 
Duty of Court. 

Where a party takes up inconsistent positions 
regarding ihe eflect oi the ln^trumLnt in c nlro- 
verev, it is the duty cf Couii to give ettect lo the 
real intention of the parses, subject to an oider 
as to costs. [Lord Macnaghten) Umsao Singh v 
Lacpman Singh. 33 All. 344 : I4 0. C. 133 ‘ 

38 I, A. Iu4 : 15 C. W. N. 497 ; 8 A. L. J 4ti6 : 

13 C. L. J. 6l9 : 9 M L. T. 8U7 i 
13 Bom. L. R. 404 : (i91J. 2 M W. H. 242 * 
10 1. C 285 : 21 M. L J 637 (P. C.) 


- High Court — Patna—Calcutta decisions. 

In matters ol settled practice the Patna High 
Court lollows the Calcutta High Couit [Miller, C. 
/. and Mullicky J.) MaoABIR Pkasad Singh v. A 
NuP N*kan Singh. 6 Pat L W. 327 : 

1918 Pat. 246 :46 I. C, 137 : 3 Fat. L. T. 877 

- High Court — Patna—Procedents of the 

Calcutta High Court to be followed. 

Precedents of Ihe Calcutta High Court in mat 
ters of procedure should be accepted by the Patna 


^- -Inconsistent pleas—Main point cannot 

be overthrown and others set up instead 
A pers"i. who has bee.i trjing his best to est¬ 
ablish his mam point ol separa ion and has been 
supporting facts leading thereto cannot be allowed 
to turn his back to the point and to say that his 

♦ a* ^ p< ssession and not 

separation. [Walsh, J,) Kundan v. Mohani Cun- 

3 V. p. I. R (All), ea. 


trial. 


- Inconsisieni pleas—Defence -Criminal 

Up entirely inconsistent 
pleas in defence. The accused must be given the 
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FBACTICE —Inconaistent pleas. 

benefit of the doubt if the case for the prosecuti'-n 
is doub ful a"d cannot be believed. [Knox^ ).) 
Kaghubar Dyal V. Emperor. 38 I. C. 995 : 

18 Cr. I(, J. 435. 

- Incottsisfent pleas. 

A plaintiff, alleging that a certain agreemCDt of 
relinquishment was not binding on him cannot, 
when .he agreement is declared to be valid 
claim the benefit of its terms. [Lyle, Ramesh- 
WAR DAVAI. V, SiKHDAR SiNGH. 21 I C. 64. 

- htconsislent pleas. 

An issue inconsibtent with the case made out 
by the plff. should not be admitted. [Macltod, 
C. J. and Fawcett, J.) Andaniswami ?». Totad- 
SWAMI. 45 Bom 590 : 60 I C 907 : 

23 Bom. L. B. 75. 

- l»co}jsistent pleas—Denial of contract — 

Void as wager. 

Quaere : It hardly lies in the mouth of a per¬ 
son to sav in the same b'cath “I did not make 
the contract, but if I did make the contract. 1 
am sure it was a wager". [Beaman, J.) Johar- 
MAL V. Chetram. 39 Bom. 715 : 

28 I. C. 538 : 17 Bom. L. B. 293. 

- —'•Inconsistent pleas. 

A claim of ownership and a right of easement 
can only be advanced in the al'ernaiive. [Ghost, 
J,) Amritanath Biswas v. Jogendra Chandra 
Battacharjee. 1924 C. 369, 

- Inconsistent pleas—Not allowed. 

Where in pursuance of a compromise between 
thepart'es, the plaintiff got possession of the 
suit propeities and the terms of the compromise 
were even subsequently enforced by couitsof 
law as between them. 

Held, that the defendants were precluded from 
disputing the t.tle of the plaintiff to the lands by 
virtue ol the compromise entered into by them 
with the plaintiff, and by virtue ol which the 
plaintiff was put in actual possession ol the lands 
and remained in possession for ab mt 17 years, 
\Walmsley and Ghost, JJ.) Jogendra Nath 
Bhomick V. Dinanath Dass. 1922 Cal. 313. 

■■ Inconsistent pleas—Mortgage by /r»s- 

band and wife — on. 

A Hindu father and mother executed a mortg- , 
age, the father took tne 1 lan and the mother fur¬ 
nished the security. On the faiher’s death, the 
moiigagee sued the mother and the sons on the 
mortgage. During the pendency t>l suit the 
mothei died and the Plff. a^ked the Court to note 
that the sons were also the legal representatives 
of the mother too. The sons objected on the 
ground that that iheir mother having had only 
a limited interest in the pr»)peitv, the transac¬ 
tion was inoperative agaio.st her properly in their 
bands. H*ld, the contention cannot be raised in 
the present case and the sons being noted as 
legal repre'<entatives of their mother could not 
not ruse a title hostile to that created by her, 
\Mooktrieet A. C /. and Fletcher. J ) HaRIDOS 
Koy V. Girindra Mohan Bakshi. 25 C W.N. 192: 

63 1. 0.92 : 33 C. L. J. 301. 

- •IttconsisUnt pleas—Objection to jurisdic- 


FBACTICE—Inconsistent pleas. 

A party who objects to the jurisdiction of a court 
of small causes oo the ground that it is cognizable 
only by a munsif's court, is estopped from plead¬ 
ing that the munsij has no jurisdiction. [Mooker- 
jee an-* Cuming, JJ.) Kshetba Nath Banerjee 
V. Kali Dasi. 21 C. W. B. 784 : 41 1. C. 929 : 

27 C. L. i. 96. 

- Inconsistent pleas—Parties if can take. 

Litigant parties cannoi be allowed to take up 
inonsistent positions in court. [Mookei^ee and 
Biaclicroft, JJ.) Seshi Bushan Mandal v. Ram 
Shelak Mandal. 24 I. C 181 

—— Inconsistent pleas — Litigation—Party 
cannot be allowed to take up. 

A liiiitant w ill not be allowed to take inconsist¬ 
ent piisiticns in court. A party to a foreclosure 
suit slated that the present title (o the property 
was in himself. He cannot subsequent!) be per¬ 
muted to assert that he was entitled to succeed on 
the death of a widow who was in possession at 
the time. [Mookerjee and Beachcroft, JJ.) Bhaoi- 
RATHi Dasi l. Baleshwak Bagarti. 

41 Cal. 69 : 17 C. W. N. 877 : 
19 I. C. 686 : 19 C. L. J. 155. 

- Inconsistent pleas — Defence. 

A deft, can plead as many separate diitinct and 
inconsistent defences as he thinks proper in the 
alternative in his written statement. 7 1. C. 
106 Ft>l. 34 C. 51 Kel, on. [Mookerjee and Cam* 
duff, JJ.) Sri Rang Bbhari Lal v Ranchayya 
Lal. 13 I. C, 128 : 15 u’. L. J. 439. 

- - Inconsistent pleas—Trial finished— 

Effect. 

An issue whether the alleged shikmi taluk 
ex'sied or not was framed in the first Court. 
Both parties went into evidence on that question 
and it was the subject of decision in both the 
lower Courts. Held, that the deft, could not 
laiseany objection in the High Court to the 
trial of that issue by the lower Courts. (Mac- 
pherson and Bantrji. JJ.) Kali ChaNDRA v. 
Kam Hari Dey- 12 I. C. 462 : 14 C. 1. J. 310. 

- Inconsistent pleas. 

A Will declared to be invalid cannot be lelied 
upon in a subsequent suit against the same op¬ 
ponent. [Chevis and Dundas, JJ.) Bhola SinOH 
V. Babu. 2 Lah L J. 431. 

- Inconsistent pleas—Suit on tenancy* 

In ejectment suii if a plff. while treating the 
defendant as tenant fails to prove the tenancy he 
cannot be allowed to prove his tide ior ejecting 
h'lm as a trespasser. [Ayltng and Oldfield. //,) 
Chennavarasawmy t>. Chinna Satyan.^rayana 
Murthy. 21 I. C. 660. 

- Inconsistent pleas—Party not allowed to 

set up procedure successfully objected *o by him. 

A party cannot be heard to say that a proce¬ 
dure, to which he himself successfully objected 
in a former proceeding in relation to the same 
subject-matter was the proper procedure to be 
adopted by the latter. (Abdur Rahim and Sada^ 
siva Iyer, //.) Govindappa w. HanumaNTHappa. 

33 Mad. 86 : 23 M. L. J. 618 : 
17 I.O. 480 : (1812) M. W. N. 1162. 


iion. 
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Inconsi^iient fleas. 


PRACTICE—Issues. 


The court while preserving sacred the rights 

flattie their own pleadings, must see 
that they do not offend against rules of pleadings 

or tend to embarass. delay or prejudice the trial 

of the sup. (Kunhaiya Lai and Kendall, dJ.Ci ) 
Farid-UiN-niss V. Muhtar Ahmad. 

401. C. 488 : 4 0 L. J. 280 


- Inconsistent pleas—Duty of deft, and 

power of Court. 

A delt. can, as a matter of law. put forth incon¬ 
sistent pleas and the Court must consider this 
fact in coming to the conclusion whether the 
pleas are well-founded. and Adomt, JJ . 

Raman Chowbev v. Bacha Miser. 60 I. C 39S : 

2 Pai. t. T. 285^ 

Inconsistent pleas—Private and Public 

way. ^ 

A right to a private way and a right to a public 
way over the same soil cannot be pleaded lo- 
gather, as ihey are inconsistent. The private 
right, if pre-exis ing, can be relied on, for there 
IS no compulsion in such a case to resort to tbe 
public right which might possibly be disputed by 
conflicting evidence. (Oas. /.) Rammanohar 
Sahi V. Methila Prasad Sahi. 67 I. c. 161 . 

- Inconsistent pleas. 

The delence ought not to be allowed in appeal 
to raise a plea inconsistent with the«r mam 
defence. {Parlett, J ) Ma Min Kyin v. Maung 

31 I. C. 875 : 9 Bur. L. T. 63. 

7 inconsistent pleas—Dismissal of suit on 

basis oj evidence of a witness. 

Plff. sued the deft, to recover a certain sum of 
money fo** a breach of contract and contended that 
under a contract to deliver “China** or “Small" 
mills r^e ether the delivery of “Ch'na” or ‘small* 
mills rice or the delivery of special big m 11s rice 
would be a good delivery. After issi.es were fram¬ 
ed, the evidence of one oi the plff's. witnesses 
was tasen but ii was unfavourable to piff He 
therefore intimated his wish to call several other 
witnesses in support of his contention. But ihe 
Court refused and dismissed the suit. Held, that 
the plfl. did not take up any inconsistent posi 
tions and that the mere fact that the evidence of 
one witness was unfavourable to him was not a 
good ground lor dismissing the suit without 
examining the other witnesses whom he wished 
to produce. [HartnoU, O.C.J. and Twomey, J.) 
Govindasawmy Pillai V. Koollayappa 
Rowther. 4 Bur. L. T. 260 : 11 1. C. 980 : 

6 L. B. R. 17. 

•Inconsistent pleas—Objection to juris- 


Insolvency. 

of ‘0 

If a party to a suit or proceeding is adjudged 

f?om^n‘ he is not debarred 

from appealmg by reason of his insolvency 

RRonf’’".?'' KondaPALLI TatI 

Reddi V. Ramachendra Rao Uppaluru. 

13 L. w. 61« : 62 I 0. 854 : 
(1921) M, W. N. 535. 

o . ^ Interest. 
oee also C. P. Code S. 34, 


Interest—Contract or usa^e. 


In the absence of a mercantile custom or 

usage, interest is not due for either the day on 

w ich money was advanced or on which it was 
repaid ^ 

“■’fliciing rights as between 

subject and subject, a fraction ol a day will be 

computed as a whole dav. (1875) 10 Q. B. 346 
Ket. (Sadasiva Iyer and Moore, JJ.) Subbhai 

Goundan V. Palani Goundan. 34 I. C 825 • 

30 M. I. J. 607.’ 

^ Ifisues. 

See also (I) C. P. Code S. 11. 

(2) C. P. Code S. 14. 


~ Issues. 


In appeabble cases the Courts below should as 

be practicable, pronmnee their 
pimon on all the important points so as to avoid 
wmai.d, expense and delay. [Sir John Edge) 
Mahomed Sulaiman v, Kumara B^penpra Chan¬ 
dra Singh 32 ^ 

^ C. W. N 749 : 60 I. A. 247 * 

37 C. L. J. 661 : 44 M. L. J. 386 : 1922 F. C. 405, 


diction. 

A defendant is precluded from raising the 
question of jurisd etion when the case is transfer¬ 
red to the higher Court according to his objec¬ 
tion in the lower Court. [Pratt, /. C. and Crouch 
A, J. C.) Khaitomal Lalchand v. Fateh 
Muhammad. 32 I. C. 629 : 9 S. I. B. 164. 

Inherent Power. 


——Issues—Suit by reversioner. 

Where a person chiming 1 1 be reversioner sues 
for a decliration that the deceased did not cxe 
cute a will it IS necessary to determine first of all 
whether the party attacking the will has any tnle 
to raise the question : for unless be has tith he 
has no right 1 1 be heard. [Lord Dunedin ) Pal- 
chur Sankarareddi V. Palchur Mahalaksh- 
maMMa. 31 M. L. T. 3o7 : 17 I. W. 1 • 

27 C. W. N. 414:1922 P. C. 316 (P. C.): 

-- Jssues-Necessity for defining at early 

flu Council drew attention 

of the litigants in India to the importance of defiu- 

mg at the earliest moment in the simplest terms 

thetx^ci character and extent of the dispute 

which js going to be made the subject of ihe liti- 

gafion through the court. ^Lord Buckmasier,) 

B.wa Mag Niram Sitaram » Shetu Kastdrbu 

Manibhai 46 Bom. 481; 26 C. W N 473 ; 

30 M. L. T. 268 ; 24 Bom. L*. r' 684 r 

fiooo TLT 20 A. L. J 371 : 

(1922/ M. W. N. 319 : 3& C. L J. 421 ; 

49 I, A. 54 : 1922 P. C. 163 : 

42 M. L. J. 601 |P. C.) 


See C. P Code, S. 151. 
Injunction 


See C. P. Code, O. 39. 


Co-ott>«irs— Possession, suit for. 
In a fuit by one co owner again^t an« ther for 
possession the only question, as regards adverse 
possession, is whether the deft, could prove facts 



651 


652 


CIVIL DIGEST, 1911—1923. 


PRACTiCE—Issues. 

which would arr'ount to an ouster for twelve 
years and it is not . toper to frame the issue as to 
whether the plai tiff was even in possession 
withio 12 years next prior to the suit. {Maileod 
C. J., and Shah, J) Chandbhm v Hasanbhai 

28 Bom L. E 1033 : 1922 Bom. 150. 

- Jssue—Not raised — Law governing 

parties 

In the absence of special evidence to show 
whether Mahomedan or Hindu Law governs the 
parties but where irnm the bfcgirjiii« g it was 
made to appear that they were governed bv 
Mahotnedau Law, the High Court would not 
allow the paities in the second appeal to disturb 
that assumption. {Bafchclor and Rao, JJ.\ HiRa 
Naikan 1 /. Kadha Naikam 87 Bom. 116 : 

17 I C 834 ■ 14 Bom. L. R. 1129. 

-- Issue—frame of- Objection, 

The frame of an issue cannot be objected to 
by the parlies for tne first time in second 
appeal, where the issue is wide enough to cover 
ail the grounds of attack and defence and all the 
the available evidence has been produced, ['^cott 
Smilh and B*'oadway, JJ.) Nanda v. Jai Chand. 

4o I C. 184 ; 36 P W. R. 1917- 

- Issues—Additional issues^Framing or 

aUcration of. 

Where the plea of invalidity ol a mortgage 
bond due to want of proper aitestition. was rais¬ 
ed not in the pleadings, but at the trial the pio- 
pet course for the court to judge ns valid>ty or 
otherwise is to raise a distinct and suppiementnl 
issue on the point and give tlie parties opportu 
Dity for adducing fresh evidence. iSadnsiva 
Atyar and NapUr, JJ.) Ratna NaidU v. Aiya- 
NACHARIAR. 29 I C. 991 : (1915) M. W. N 637. 

-- Issues—Duty of Court to raise- 

An issue should be raised and a finding given 
by the Court on every question n cessary for the 
right decision of a suit. But where the pleadings 
ra'se an issue with sufficient clearness, it is im- 
material that the plea was not put forward in a 
panicultr form. [Sadasiva Iyer and Tyabji, JJ.). 
Ramasubba Iyer v. Avudai Ammal. 

26 1 C. 123 : (1914) M. W. N. 695. 

- Issues — Not raised —Right of an 

appellate Court to adjudge on a question not 
raised in issue 

An appellate court has no power to adjudge on 
a questi m which is not included in the i-sue. li 
should frame ao issue take evidence and then 
give the finding. (Ben.'^un and Sundara Aiyar. 
JJ.) MALAIKOLANDU CHETTIAR V. RERIA PiLLAl 

10 I. C. 361 : (1911) 2 H W. N. 393. 

-- -Issue — No specific issue framed — 

Question of fart decided. 

If evidence is adduced by both parties on a 
question of fact and decision given, ihe decision 
is good even if the fact is not specifically put in 
issue provided ne ther party is prejudiced by the 
form of issue. {Krishnaswami Iyer and Aylmg. 
JJ.) Ayvalamiiai Sbrvaigarar t». Nallaswami 
PILLAI. 10 I. C. 201 : 9 M. L. T. 407. 


PRACTICE—Judge. 

- Issue—Decision by analogy. 

A Judge is not bound to decide an issue of fact 
by analogy, i. c., to follow the opinion of another 
judge in some other similar case. (Sfanypn, A, J. 

C.) Balu Bai V. Tanu Bai. 

24 I. C. 806 : 10 N. L. R. 51. 

-issues —Dispute as to court fee payable. 

In case of a dispute as to the court'fee pay* 
able ID a suit, the Court should frame an issue on 
the point and decide it at the beginning or along 
with other issues. [Kanhaiya Lai and Lyle, 

A J.Cs.j Ganga Prasad v. Bhawani Bhikh. 

62 1. C. 863 : 8 O.L. J. 270. 

- Issues—Points not raised may be tried 

if arising in the case. 

A Com lean try a question arising in a case, 
though not specifically raised in (he pleaoings. 
{Lin'fsay. J. C.) Saifu Khan v Deputy Com¬ 
missioner, Fyzabad. 40 1. C. 456 : 4 0. L. J. SOS. 

- Issues — Omission to frame specific 

issues. 

The omission to frame a specific issue cannot 
prejudice the parties in the trial, if the issues 
trained already are wide enough, and the parlies 
are not taken by surprise. 27 .4. 634, Ref. to. Ihe 
Couit has power to amend an issue even alter 
trial when a plea has been inadvertently ignoied, 
and call lor evidence on that issue. (S/warf and 
Nanhaiya Lai, A J.Cs.) SiTA KamJI v. JaduNATU 
^INGH. 24 I. C. 72 : 1 0. L. J. 204. 

- Issues — Omission to raise—Evidence 

adduced — No prejudice or surprise. 

The master is entitled to drop the allegations 
){ fraud and miscon met and rely entirely on 
negligence and breach of Ci»Dtract in an action 
for damages ‘for wrongful dismissal. 22 C. 324, 
Re) upon. 1 H L. 324; 14 M. I. A. 53; 37 C. 856; 6 
1. C. 472» Disi. The object of any system of i lead¬ 
ing is that each side may be made fully awai e of 
the questions that are about to be argued in 
order ihat each may bring lorward evidence ap- 
proptiate to the issues. No question of surprise 
arises if a point is covered b> tne pleadings and 
evidence is adduced by both sides legarding it, 
although no issue on the point has been i amcd 
by the Lower C.iurt, \Pralt, J. C. and ¥awcel^% 
A, J. C.) Jacob Elias Sasoon i>, Dossa CaliaN. 

16 1. C. 767 : 6 8. L. R. 192. 

Judge 

- ^-^Judge—Cancelling order, mode of’ 

The proper way lor a Judge to cancel an order 
which he has already passed is by writing out a 
fresn order and not by set itching out or aliempt- 
ii'g to obliterate a previous order, {Walsh and 
Gokul Prasad, V.j Parshottam SaRAN v. Hargu 
Lal. 18 A.L.J. 1121 : 60 I. C. 131 48 A- IM : 

2 U. P. L. R. (A) 484J 

- Judge—Personal inspection by a Judge* 

A Judge can take a pers onal inspection of the 
site in dispute in an easement case, and decide 
the case on facts which he finds in his personal 
luspectioH and not inferences drawn from such 
fact'. {Chanduvarkar and Heaton, JJ.) L'KMIDAS 
V. Bhaiji Kushal. 36 Bom. 817 : 

10 1. C. 914 : 18 Bom. L. B. 818. 
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~ Ma^isirate absent during 
part of the case, ^ 

A Magistrate who absents during a part of the 
trial. Should not express an ooinion on evidence 
which he has not heard. Per Shah J A 

Magistrate who has heard the whole case, must 

give his opinion whatever it may be : he should 
not hear the whole case and withdraw from the 
case only at the end. {Madeod, C. J. and Shah, 

J.) 'jrANGAPPA V EMPEROR. 03 151 . 

22 Cr. L. J. 615 : 23 Bom. L. R. 833. 

' - Judge—Cannot adopt new form of pro¬ 

cedure 

A court is not justified in applying its powers 
of inhirent jurisdiction to introduce anew form 
procedure for which no provision is made by the 
Indian law. {Newbould and Cuming, JJ.) Gour 
Chandra Goswami v, Chaidanya Goswami. 

1922 Cal. 1 (1). 

- JudgeSubstance and form of procedure. 

The Court must look to the sub-«tance and not 

to the mere form of a proceeding {Mookerji, A. 
C. and Fletcher, J) MahendRa Nath 
Mondal V, Shamsuudin. 33 C. L. J I98 : 

621, C. 344 ; 25 C. W.N. 279. 

- Judge—Decision of another Judge on 

4he Original Side of the same High Court, 

A Judge m the Original Side of the High Court 
must ordinarily respect the decision oi another 
Judge on the Origtnil Side, but if the decision is 
found to be erroneous, he is not then bound to 
follow it against his own judgment. (Mookerji, 
A.C.J,, and Fletcher, J j Hargovind Virji Hun 
Das Moolji v. Bise»war Lal. 

48 Cal. 69 : 60 I. C. 406 : 24 C. W. N. 1032. 


practice—J udge. 


'Judge—Reason of their existence. 


ed. 


Courts do not exist for the sake of di^srmiir. 
but lor the sake ol deciding matter, in ^ 

versy. (Oldfield and Tyabji, Jj\ Azhimant^a' 
Vedthal Kannu V. Kayinarim GopalanNair. 

26 I C. 337 : (1914) M W. N 883. 

Judge-Knowledge of, not to be import- 

A Judge cannot without giving evidence as a 
witness, introduce into a ca«e his own knowledge 

r ^ *he JudS 

should decline to hear the matter. 3 T. A ii 

MI A 213, Rel. \Mookerjee and Beachcroft 'jj\ 

Lakshm, khanna .. GURu'Hi^^i 

161. C 859. 

——Judge—Interested in case—Duty of 
A Judge should not take up a case in which he 

^ interest or bais 

KPtggoU ana Gordon, JJ.) KuNj Lal Banerjpf 

V. Dinabandhu Jha. 14 I.C. 458: 15 CI J. 1 I 2 

Judge—Personal opinion. 

'''<ohis judgment 
matters of opm.on and inference based on cir- 

SharfudTn Tr\ a" 

Sharfuddtn, JJ ) AriARAi v. Jhingur Tewari 

,0 T • ^6 C. W. N. 426 ' 

13 I. C. 844 ; 13 Cr. L, J. 156 ; 15 C. L. j. 403. 

— of-Adjudicaiion of claims. 

It IS the duty of the Court to adjudicate on a 

brought. It cannot direct parties to 
alter their cla ms. (Shah Din and Chevis JJ.) 
Ganeshi Lal v Bani Pershad. 

1 P. R. 1911: 47 P. L. R, 1911 ; 9 I C 673* 

22 P, W. R 191L 


Ju'lge—Demeanour—Pleader 


- Judge—Delegation of functions. 

A Judge cannot delegate to tie Police his 
judicial function, (IVtlmsley and Greaves, JJ.\ 
JoGBNORA Kumar Nag v. emperor. 

57 I. C, 940 : 21 Cr. L. J. 700 

- Judge — Acting once as counsel in a 

cause. 

It IS a long usage that a Judge would refuse to 
adjudicate on a case in wh'ch he was working as 
counsel before he was raised to the bench. But if 
he was acting in an ither case on be.iaU of one ot 
the parties he, when raised to bench, n ay 
adjudicate a case in wnich that same person is a 
parly. {Mookerjee and Fletcher, JJ.) Jacob and 
Co. V. Rash Behary Ghosb. 

57 1. C. 22 : 31 C. L. J. 313. 

- JudgeStatem^ut of—Events in trial. 

The sutemeot of the Judge trying a case as to 
what happened before h ra is conclusive on 
questions ot fact. {Beachcroft, J,) Amjad v. 
Hasrat, 55 1. C. 628. 

'Judge—Anonymous letters. 

•_A. _ _ 


Magistra.es should not by their demeanour give 
room to the suspicmn that one practitioner is 

‘he expense of the ethers. 'Sankaran 
Nan, Ahdur Rahtm and Ayling. JJ) in re 

9 I. c. 897 : 10 M. L. T. 84: 21 M. 1 . J, 283 


budge acUng in two capacities. 


sub-judge and additional 
District Judge exercises jurisdiction as two dis¬ 
tinct courts. (Stanyon, A. J. C.) BisandayTl 
Sitaram V. Bodilal Ladhuram. 

42 I. C. 746:13 N.L. R. 203. 


Impropriety of addressing anonymous com- 
plaints to C^urt in conuectiou with oending cases 
pointed out. (D. and Beachcroft, JJ.) 

Purana Chandra Addy, In the matter of. 

20 C. W. N. 278 : 23 C L J. 237 : 
32 I. C. 667 : 17 Cr. L. J. 65 ; 43 Cal. 686. 


when to make •»^P‘‘‘><’«-Magistratc, 

A local inspection by a Magistrate must be 
held sparingly and only to understand the ev“ 
dence in the case and it should never be substi¬ 
tuted for evidence m the case. The pa.ty agamst 

whoin the result of the insoection is u^fd is 

grea Iv prejudiced and is put to irreparabirdilt 
advantage in not being able to remove the wrong 
impression from tne mind ol the Magistratl and 
the danger is mteusified by the Magistrate hold- 
•ng the local mspecti -n ex parte. (Jwala Prasad 
J.) Ramsahai V. Dwarka Singh. ’ 

22 Cr, t. J. 424 : 61 1. C. 712 1 Pat. 1. T. 569. 


•Judge —Local inspection. 


A Magistrate maKing use of his knowledge 
derived from a local inspection without afford'^ 
ing the accused an opportunity to the accused 
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u- cross-examine or to exolain the points 
a^ainsi him. acts with inattrial irregola'ity vtiai- 
ii.g the trial. {Jwala Frasad, J.) Moinuddin v. 
EUPlCROK. 61 I C 794 : 22 Cr. L. J. 442 : 

2 Pat. L. T. 4d5. 

- Judge~~Duty io protect witnesses hara 

ssed. 

It is lor the Judge, when he 5ees that a coun¬ 
sel is harrasing or brow-beating a witticss un¬ 
duly or trying t ) suppress h»R answers, to inter- 
iere and protect the witness in the interests ot 
justice. Duties of tne Bench and the Bar tu each 
other discussed. (Ch'^pman and Atkinson, JJ,) 
Nibauan Chandra Chatterji v. Emperor. 

2 Pat L. W. 83 : 40 I. C. 318 : 
18 Cr. L. J. 670 : (1917) Pat. 230- 

- Judge—Delegation of authority. 

Judicial functions c=rnnot be delegated with¬ 
out sialutory auti ority. {Pratt, J.C. and Boyd, 
A. J. C.) MOTISINGH V. SOBLOMAI-. 

82 I. C. 634 : e S. L. B. 148. 

- Judge—Duftes of. 

The Judge s duty is to decide what according 
to the best of his judgment the law is and not to 
declare what ihe law ought to be, {Hayward, J. 
C, and Legally A. J. C.) Impekatok v. Dabud. 
9 I. C. 718 : 12 Cr. L. J. 119 : 4 S. I. R. 209. 

Judgment* 

- Judgment — Court must find on all 

issues. 

In cases appealable to the Privy Council, the 
courts below should, as far as praticable, pro¬ 
nounce their opinions on all the important points 
at issue. (Lord PhtlUmore.) Mahomed Solai- 
UAN V. Bikendra Chandra. 5 0. C. 243 : 

44 M L J 388 : 32 M. L. T. 115 : 
27 C. W. N. 749 : 37 C. L. J. 661 : 1922 P. C. 405. 

- Judg men I — Vague — Remarks. 

Wheie the lower appellate court reverses the 
judgment of the lower court on the ground that 
the plaintiff has failed to discharge the burden of 
proof which Uy very heavily upon him, and dis¬ 
missed the suit, without at all consideiing t e 
evidence. Held in see nd appeal that the appel¬ 
late trial was not proper. (GuAu/ Prasad, J.) 
Bhagwan Sahai V. Gopal Rai. 1923 A. 412 

- —Judgment—Suspicion not a ground of 

decision. 

When there are circumstances which make 
the evidence suspicious, the C lui t must take 
care that its decision does not rest upon suspi¬ 
cion but on legal grounds established by leg^l 
necessi/y. {Lord Phtilimote.) Maniklal Man 
suKHBHAi V. Bijoy Singh. (i92l) M. W. K 80; 

62 I. C. 366 : 26 C. W. N. 409 (P. C.l. 

- ^Judgment—Statements in, as to adimS' 

siOn of pleader—Value ol^Rebuttal. 

I he suggestion that the judges of the High 
Court might have misunders o d the conduct of 
the pleader in making cettain admissions, could 
not be entertained in the absence of anything 
showing that the pleader called the attention of 
the court to tne fact that the statement in the 
Judgment regarding his conduct was wrong 


PRACTICE—Judgment. 

while the matter was still fresh in the minds of 
Ihe judges. An afhdavit hied befo>e the Judicial 
Committee long allerwards by a person who said 
he was present at the trial and the pleader made 
no admissiim as stated and the (act that the 
pleader was unable to recall wheihtr in fact he 
made ihe admission or not, are wholly insuffici¬ 
ent to prove that the stalamtnt io the judgment 
was erroneous. (Lord Buckmasicr) Madhu 
Sudan Chowdhri v. Chandrabali Chowdhrain, 

21 C. W. N 897 ; 11917) M. W. N. 618 : 

42 I. C. 627 : 6 L. W. 437 tP.C.) 

- Judgment—Suspicion — Decision based 

on. 

Suspicion though a ground for scrutiny cannot 
be made tne foundation of a decision. {Mr. Ameer 
AH,) Mohammad Mehdi Hasan Khan v. Mandir 
Das. 34 All. 5U : 12 M. L. T. 392 : 16 O. C. 

278 : 14 Bom. L. K. 1073 : 10 A. L. J 373 : 

17 C. W N. 49 : 16 C, L. J. 629 : 

(1912) M. W. N. 1062 : 39 I. A. 68 : 17 I. C. 398 ; 

23 M. I. J, 741 tP. C.) 

- Judgment—Findings of fudge—To be 

specific. 

Judges, whatever reasons they may give in 
judgu.enls must make specific and precise state¬ 
ments ot their findings. {iValsli and Stuart, JJ.) 
Balak V, Aley Hasan. 37 I. C. 304. 

- Judgment— Remarks in, against stran^ 

gtr—Undcstrabtltly of. 

It IS undesirable that a judge or magistrate 
should make remarks against the character of a 
person, who is neilher a party nor a witness in 
the proceedings before him, {MacUod, C. J, and 
Shah, J.) HOLI Basefpa Pareppa In re. 

46 Bom 1127 : 22 Cr. L. J. 336 : 61 1.C. 63: 

23 Bom. L. R. So?. 

■- -Judgment-Conviction, Magisifate seek¬ 

ing advtce of Ot. Magistrate as to ;«risdic/ion. 
improper. 

Where a Magistrate before whom an accused 
was placed on trial became doubtiul as to his 
jurisdicli^ n. and thereupon sought the advice of 
the Di>trict Magistrate and on the receipt ot the 
Utter’s opinion on the question of jurisdiction, 
proceeded to try the ca-c; Held, the Magis¬ 
trate must have finished his inguiiy, completed 
his record, by the reception of all evidence of re* 
leveiit facts including the facts which bore upon 
the question of accused's amenability to his juris* 
diction, and then as a Magistrate pass such order 
as seemed to him to be legal and proper. (Bof- 
ihclor and Rao, JJ.) Empkror v. AbdUL KahI- 
man Momio. 37 B»'m. 144 : 13 Cr, L. J. 786 s 

17 I. C. 630 : 14 Bom. L. R. 891. 

- Judgment—Basis of. 

The basis of a decision should be the substance 
and real meaning of the parties to a transaction 
and not the form of expression and the literal 
sense of the transaction. (Mookerfee and Pa«/ 0 Hi 
JJ,) Kusum Kumari V. Dasarathi. 

34 C. L J. 323 : 67 I. C. 810. 

- Judgment—Suspicion no ground. 

The decision of the Coui t should rest, not upon 
suspicion, but upon legal grounds proved 
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and Buckland.JJ) 
Bepin Krishna v. Jogeshwar. 26 C. W, N. 36 : 

34 C. L. J. 2a6 
^“1'“ of- 

^^*fiedy—Susptcion, nu ground. 

A staieniei't in a judgment as to an admi-^sJon 
before trial Couri should noi be doubted lightly 
l>y the Appel ate C .u.t. Where a l.trga„t u^J. 

s'.atement, the mobt convenient 
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-- ^^‘dgmpnt—Conjrclure. 

vveieh7^'r! 1" con jecm-al grounds as of no 
weight )C/.a/,d/rar,,/,, Ghazmavi & Co „ 

BpdoeBpdgz Jute Mills 25 I. C 956: 

I j T Conjecture—Surmises inde 

Tulf'ce p/A«ne«„di„g fach-iUs-carriage of 

°“f one tact and mak- 


• • —il oliuum icsi not unon 

.uspicion but upon legal grour.ds esfablished bv 

le,»al tesfimony. [Mo<kerjee and Panton, JJ \ 

SakatChandra v. Kibhabati Dfbi 

66 I.C. 433 ^2) : 34 C L. J 302. 

—~~~Jt*dp}7ent—Sti5picion, no ground for. 

• s decision must rest, not upon suspi- 

cion, but upo-i legal grounds estab.ished bv legal 
evidence. {Mookerjee and Btickland, JJ.\ Luchi- 
RAM V, Radhacharan. 


'«-cp»rt, tfcai, 

anv statement in 
t e judgment of anoiher c urr 3 Vf L T 2(7 R/»i 

iCarnduff, /, Knsar Ali .. yLub Au '' 

13 1 C. 311. 


•Judgment^ Relief—Grounds. 

The relief to be awarded to the plfl. depends on 
the facts established by him and not upon the on 
founded assertion of a cla-m by him which is 
negatived by the Court. {AUokerjee, A. C J 
and Fletcher, J.) Surendra Nath v Girdhari 
Singh. g2 q_ g33 


66 I. C Id : \erials *»af- 

34C. L. J. 107 he Ldgi. ^ Personal knowledge of 

• I A • « 


or1;n'n7r^"7," '"^'"'■'*'5 that are no evidence 

10 I. C. 955 : 38 Cal. 163, 


Judgment—Necessary party not on re’ 
cord—Effect. 

A person not a party to an appeal cannot be 
bound by the decision therem if h’S name was 
brought ora the record after the judgment was 
pronounced. (Mookerjee, A. C. J. and Fletcher, 
J») Surendra Nath v. Aghorb Nath, 

62 I. C. 464 : 25 C. W. N. 525. 

- Judgment—Expunging from^Finding, if 

can be expunged on the ground that it is unneces’ 
sary. 

Where evidence is produced by both parties on 
all the issues and definite findings arrived at, it is 
not open t.i the party adversely affected thereby, 
to ask in appenl that a finding be expunged from 
the judgment on the ground that it was not 
necessary for the decision of the ca e. (<V. R. 
Chatierje and Panton, Jl). Bejoy Ratna Boy v 
Bhabani Sunoari Oasya. 511 C 392. 


■Judgment—Court not to set ub 


r> A , -r. UP^ 

The Cou t IS n t eut fed to set ud a case Mr 
tie coiitiary which he definitely repudiated 

7 / 7 “ AnsLV Broadway, 
JJ.) Anant Ram v. Bharat National Bank 

68 1. C. 638. 

to be set up. 

”ot raised 


deft. 


Judgment—Case not set up by plff.or 

7 ••• 

The Court cannot set up a case which is neither 
the piff's nor ihe delr.’s and where in such a 
case, an appeal is dismissed, the HighCmrt re¬ 
manded the case for re hearing. \Chitty and 
Beachcroff, JJ.) Jnanendra Mohan Sen v. Hari 
Ram Rabha. 40 I. C. 


467. 


Judgment—Extraneous matter. 

__ i_ _ A r ^ A.-Z^l ^ 


Where iudgnent of a trial judge on a question 
of fact was viiiated by extraneous matter, the 
appellate judgment was liable to be reversed as 
it must have been influenced by the finding of the 
trial judge on I hat question, [Sanderson, C. J, and 

Srrdther, J) Chandra Kumar Ghose v. Mohbn- 
DRA Kumar Ghosf. 44 Cal. 711 : 25 C. L. J. 66 : 
18 Cr, t. J. 477 : 891. C, 317 : 21 U. W. N. 649. 

C D— VOL. IV 42 


j by either party-Procedure. 

A Judge commits an error in *u 

allega-ions of the pa ties and deciding^he case on 
a point which found no place in thp 
l^badi Lai and WmerioZyr, KlnSl^^LfL 
n. Mithu Lal. 46 I C 648 : 136 P. W. E leig 

~777 Judgment-New case not to be made 
If a point IS out Ida the pleadings, a court k 

net competent to decide on the noi,if iCh^.,, c‘ j 

Rosngnol //.i NuR An Bahawal * 

<4 P. . I.l. : ai 1. 0. „„ 

aiiothsr case—Validity ^uage in 

, Where a Dis-rict Judge affirms .i decree follow- 

ng a hndin« ast. ihe cusioms arrived 3^3 

Ui visional J-dge in anotner case, b7 dok Lt 

apply h,s inino tr the point and reasoniD 7 of the 
divisional judge and « 5 n hie ^ ^ 

oHitr dichi*^ /c ® hnding is a mere 

BasInti (5«/f-Smrf/r. /.) t»uman 

221 P. W. E. 1916 : 
27 I. C. 980 : 43 P 1. H 1915. 

Court-Grounds 

of appeal to be specifically dealt with. 
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PEACTICE—Judgment. 


I PBACTICE—Judgment, 


An Anpellate Court ought to dispose of specifi¬ 
cally the grounds of appfal urged before it. 
VVhe»’e the Prst court had recorded that a party 
has closed his case, it cannot he urged io appeal 
that that court had refused to receive furt-er 
evidence, without conclusively proving that the 
record is wrong. {Reid, C. /.)Bhiwani Das v. 
Thand* Ram. 

3 P. W. R. 1914 : 23 I. C. 852 : 27 P. L. B. 1914. | 

- Judgment—Not to be raised. 

Where in a suit for mere declaration challeng¬ 
ing an adoption no ohiection was taken by the 
deft, a** to the form of the suit and no issue was 
raised regarding the right to the property. Held. 
that it was not open to the court to take up the 
point suo motu in its iudgmeot and decide it ad¬ 
versely to the plaintiffs. 94 P. R. 1913. • Ratligan 
and Chevis, JJ ) Rolia v. Warian Singh. 

287 P L. B. 1913 : 177 P. W. R 1913 : 

20 I. C. 454 : 94 P. R. 1913. 

-- Judgment — Trial Court— Decision— 

Issues. 

A Trial Court should not after recording all the 
evidence confine »ts decision to the trial of one 
Issue. {Abdtir BaUim and Srinivasa Aiyangar, 
JJ ) Kaliyammal V. Kolandavela Goundar. 

38 I. C. 188 : 6 L. W. 228. 

- Judgment — Preliminary point — No 

hearing on me* its. 

An appellant is not entitled 
merits if the appeal is liable to be 
a preliminary ground. {Aylitig and 
Keepilachfri Parkum V. Vannathankandivil, 

2 L. W. 999 : 18 M. L, T. 383 t 
31 I. C. 74: (1916) M. W. N. 817 ; 19 M. t. J. 784. 

- Judgment—New case not lo be set up. 

A decree should not be given on the basis of a 
claim not set up in the plaint or raised in the 
issues or even set up in the rirst appeal. 131 M, 
631 ; 2 C. 418 Foil. {Ayling and Hannay, JJ.) 
Maikai. Servai V. Thamuuswami Servai. 

1 L W. 863 : 25 I. C. 934 ; (1914) M. W. N. 784. 


- Judgment— Delivery of judg***ent on 

holiday—Not ilUgal-Pemedy of aggrieved party. 
Delivery oi judgment on a holiday is not illegal 
bu> if any person is injuriouslv affected thereby 
he is entitled to a redress for the grievances. The 
English rule as to Sundays being dies non does 
not applv to India. (Sundara Aiyar and Spencer, 
JJ.) Venkatesa Iyengar v. Komalammal. 

(1912) M.W. N. 65: IIM L. T. 84 ; 
13 I- C. 463 : 22 M. L J. 212, 

- Judgment — Pleadings—Finding of 

Court. 

When the plaintiff claimed a certain plot as 
iheir own and defendants claimed a right of way. 
Held that a finding of common ownership cannot 
be given by the lower court. {Benson and 
Krishuas7vami Aiyar, JJ.) Rangasawmi Pillai 
V. Ondia Pillai. 9 I. C. 640 : 9 M. L. T. 360. 

- Judgment—Finding on all issues in 

appealable cases to he gi7cn. 

In appealable cases an opinion should be ex¬ 
pressed on all the important points, to avoid the 
necessity of a remand bv the appellate Court. 
{Batten, J. C. and Hallifax, A J. C.) LaCHHM- 
inakayan V. MoULvi Zahirul Said Alvi 

1923 Nag. 322. 

- Judgment — Redemption suit—Finding 

on a point not set up in defence. 

.4 finding that the transaction was in fact a 
sale is wrong when defendant only pleads that 
the transaction was a sham one to masK the real 


- Judgment—Expunging ftom—Pleader's 

remarks against, by court. 

Where a pleader is justified in making a sug¬ 
gestion the couit should not make any remarks 
describing the suggestion as a daring attempt to 
mislead the court. Such a remark should be ex¬ 
punged from the record. {Lindsay, J. C.) 
Lachchu V. Emperor. 24 I. C. 166 : 

16 Or. L, J. 420 : 1 0. L. J. 141, 


to a hearing on the 
dismissed on 

Tyabji. JJ.) j fact. {Lindsay, J. C.) Saheb Uaksh Singh v. 

' Mohamei) All 58 1. C. 115 : 7 0. L. J. 389. 


. Judgment — Contents of— Appealable 

cases—Duty of Lower Court. 

In appealable cases, the Lower Court should as 
far as possible pronounce its opinion on all the 
issues raised, 5 W. R, P,C. 53 Foil, {’lyabji and 
Spencer, JJ.) Palaniandi Chbtty v. Kambaraya 
Chetty, 24 I. C 87 : 1 L. W. 416. 

Judgment—Additions to, before decree. 


Where a decree has not been drawn up and 
issued, the High Court can supplement its judg¬ 
ment with directions for carrying ont the decision 
and to embody these in the decree. iBakewell, J.) 
G. Narayaniah V. MRS. Annie Bfsant. 

211. C. 646 : (1913) M. W. N. 906. 

•Judgment—Decision different from the 
case of either party. 

The Court fhould not decide a suit in a way 
which is rot the case oi either party and on a 
matter on wh’Ch no issue was raised. {Benson and 
Miller, JJ.) Savirimi’THU Moopan p. Sattan 
ChiNNAPPAN savimmuthu 

^ 1ft 1. C. 188 : (1912) M. W. N. 177. 


- Judgment—Judgment obtained by fraud. 

A judgment or decree obtained by fraud dees 
not bind that court or any other, and its nullity 
may be alleged in a collateral proceeding though 
it has not been set aside or reversed. {Miller, 
C. J., Mullick and Bucknill, JJ.) Hare KRISHNA 
Sen V. Umrsh Chandra Dutt. 2 Pat. L. T 628: 

3 U. P. L. R. (Pat) 67 : 62 I. C. 962 : 

6 P. L. J. 373: 1931 Pat. C, 209 (P.B.). 

- Judgment—General issues-Judgment io 

be full. 

Where petitions raising important questions of 
law or fact are made to a court, it should proceed 
to deal with them fully as the failure in many 
cases involves remand which is undesirable 
(Co»f/s and Das, JJ.) Bau Nath Goenka v, 
Daleep Narain Singh. 1 Pat. L.T. R82; 

681. C 489: 1920 Pat. 261. 

- Judgment— Decision—Duty of court if 

issue framed and evidence taken thereon- 

Where evidence on a point is given by both 
parties, it is incumbent on the Court to comft to 
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J.) Ram Niranjan Singh v. Ram Gobind Singh. 

~ ~ Judgment S^nt on easement—Decree on 
footing of natural right, ^^cree on 

^ easement but 

ails to establish the exercise of the right for the 

r ehf °"Thrrn ’ succeed upon his na.ural 

right. The Court cannot make out a case not 

Ahmad, /.) Radhe Mander y. Fakir Mander. 

56 I. C. 970. 

— Judgment-Case to be based ompieadings 
The court should never arrive at a conclusion 
in accordance with the case of neither side and 
each case must be based upon the pleadings 

Tha SUGHESWAR MISSIR v 

KAMESHWAR Jha. 34 i_ p 4 
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Judgment—Case not set up in the plaint. 

A party IS not entitled to a claim not set up in 
the pleadings nor consistent with it though the 
conii sets forth such a claim for him. A. /. 

C.) Chit v. Kyavv. 

57 I. C. 873 ; 3 U. B. R. (1920) 201. 
- Judgment—Court's duty. 

The Court cannot make out a case not set up 
in the plaint, and not supp.irtecl by plff.’s wit¬ 
nesses. {Twomey, J.) Stewart z/. Simon Gon¬ 
salves. 5 Bur. L. T. 167 : 17 I. C 900 : 

6 L.B. R. 74. 

~ -^Judgment — Pleading—Dismissal of suit. 

A suit cannot be dismissed on the finding on a 
point which is not rais'd either in the written 
statement or specifically raised in the issues. 
[Crouch and Hayward, A. J. Cs.) Visramv. Bihi 
Sultan. 111. C. 25. 

Judicial Order or Proceeding, 

See also (1) Judicial order. 

[2) Judicial Proceeding. 


s, 0 « of Jman7‘ Parties-Omis- 

If a court passes an order on application with 

'he othe^ party ,he 

appellate court must set it aside anri *u 

ca.e for a fresh decision on the evideDcTol bn^h 
parties. [Chevis, J.) Narpat Rai v. Devi Ls. 

17 P. W. R. 1912 : 14 I. C. 379 ■ 

240 P. L. R. 1912.' 

Judicial OycictS ^VciQ/rtrua f\4 _/>rn,t f 

bypetition^Nullity. ^ of^Remedy 

When the order and decree of a court is a mil 
lity a party interested in showing it to be a nul 
lity may applv to the court to vacate it and if ihi 
court IS satisfied about the fact it ou\ht to dn In® 
Such an application need not be Hied “i^der Vnv 

section of the Code and ihe absence of a section 
does not render the application incomMent 
{Spencer and Ramesam, JJ\ Siirrad.v*’ 
Mudaliar Kandasami Mudall ^^®^araya 

™ ^ T. (H. c.) 124 ■ 

16 L. W. 330 ; (19221 M. W. N 674 • 

1923 Mad. 58. 


orfier—Orrftfr by predecessor in 
omce-Whelher successor can go behind 

In one and thelsame Court a sucresi'Srtr ^cc, 
cannot go behind the order of hTs Zl °f‘=® 
and cancel it as incorrect (</s ^ 
Tweedy, J. M.) sarupa v. Kar amulla ' ' ^ 

26 I. C. 872 : 1 0. t. J. 682. 

Jurisdiction. 

See also ( 1 ) C. P. Code, Ss. 16—21. 

{2i Jurisdiction. 


■Judicial order—Injunction. 


A court ought not to grant an injunction on the 
ground of nuisance unless the nuisance, wh'cli is 
a question of fact, i? proved. [Marten and Faw¬ 
cett, JJ.) Sh4 Bulakhidas Jamardas r/, Shah 
Ganpatram. 1923 Bom 281. 

■Judicial order—Irregularity. 

< a am 


hnri,^c * are not disciplinary 

bodies to punish parties ^ 

Comts do not sit as disciplinary bodies to 

puoish parties for inapt procedure when their 

n/nr** mis-understanding, surprise 

prejudice can occur to ihe other side {Walsh 

and Ryves, JJ.) Hanifunnessa v. Chunni Lal. 

63 I. C. 184 ; 3 U, P. l, b, (AlLj^Sl.' 


V V A* r J * 

Where a small cause judge, alter the case was 
closed and judgment reserved, sent for the par¬ 
ties and asked them to argue with each other in 
his presence about the merits of the case which 
they did and he decided the suit on the evidence 
and also on the statements by them ^vhen con¬ 
fronted in the above manner and which state¬ 
ments were not recorded ; held (hat the procedure 
was very irregular and that the irial should begin 
again. {Huda, J.) Ayemuddin Bewa v. Asimuddin. 

25 C. W. N. 599. 

•Judicial order—Successor if bound by 


that order. 

An order made by a judge is binding on his 
success. <r, till set aside in due course of iaw, 21 
\V.R. 199: 32 M. 218 Ref. [Mookerjee and Beach- 
crofU JJ-) Mohunt Gopal Das v. Rambswar 
Singh. 29 I. C. 966 : 21 C. L, J. 571. 


, Jurisdiction-Money paid into Court 

how to be dealt w. th ^ 'rOurt, 

M iney paid into Court whether by a party or an 
outsider, IS money paid in to the credit of the 
proceedings and can be dealt with by the Court 
only on an application made in the regXr 
course by one of the parties. If .here are any per¬ 
son ,n whose favour any in.eresi in the .noney so 
lying in Court has been created by any of the 
parties they can then be heard [MucUod, C I and 
Fawcett. J I Esmail AllarakhIa p. DATTATRAvf 
Ramachandra Gandhi. 45 Bom 967 : 61 I.C. 403: 

33 Bom L. K. 291. 


——Jurisdiction-Death of farty-Deeree. 

It IS illegal on the part of a court to continue 
to hear a suit against a dead person wHe 
death had been brought to its notice and’to pass 

i'ibdul Raoof^and 

Campbell, JJ.) Debi Pershad v. Mt. Bhago! 

6 lah. L. J. 187 : 1924 Lah. 33. 

— -Jurisdiction— New enactment. 

The Court competent to decide appeals filed 
before a new was introduced but pending in 
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PRACTTCE—Jarlidiction. 

th<* Court, is the Cniirt which wonid dispo'te of 
thrm. had thpv bce^ fiied aft^r the new Act. 
[Johnstone, C. t). Bunuu Mat. 

43 P. W. R 1916 : 88 P. R 1916 : 

35 I. C. 67 : l’>2 P L. R. 1916 

__ Jurisrlictinn^Civil o¥ Revenue Court— 

Cose fiorfiv Irinh'e hv each. 

In case C'’’Cni 7 ,abie psrMv hv Ci'dl Conrt and 
partW hv a Rc' Cnue Court theC'vil Cou^t should 
divpose it cff lo the extent crgnizahle bv it 
leaving tt^e rest to the plaintiff to lodjjeafr'sh 
suit in fh© Revenue Court if «o advised. [Chevis, 
J\ MATH'nAn»SW M'KfMSivGH. 

261 P. W. R. 1919 : 101.C. 762; 247 P- L. B. 1912 

- Ju*’iSfi'ctinn—Civil or Revenue ^onrfs — 

Difference of o/>niioti to be referred to 
etti'f Court, 

Where a difference of opinion arises as to 
whether a «nit is cognizable bv the Revenue 
Conrt or a CivM C^in’t. the matter should be 
referred *o the Chief Court. [CheviSt /.) Heta 
Ram V C^AND'v. 

49 P. W.R. 1912; 13 I. C. 447 : lOl P. L. R. 1912. 

- Jurisdiction—Court h'Jving no Jnrisdic- 

iion — Jf '’OH gi 3 into tnerifs. 

Where a Conrt finds it has no jurisdiction, it 
should not go into and di;ipnse of the ca«e on j 
the merits [Chevis J.) R* kvam Dpvi v. Sain 
Das 46 P. W.R 1912 : 13 I. 0 . 401 ! 

73 P. 1. R. 1912. 

-- —Jurisdieft''** —Tr<TMf. 

N''jurisdiction can be conferred bv practice 
however long conti* upd it mav he (Oldfield and 
Rfishnan, JJ.) ARDUL RaH»M ?». GaNC^A- 

DHARA IVER. 37 I. C. 436 : 4 t. W. 402 

_ _ Jn^'isdirfion—Irregularities in *«i7in/ 

procedure—Effect. 

W^ere. in a case which a Court, is competent 
to trv, the parties go to »rial on »he merits without 
objection, one of the parMes cannot subsequenllv 
dispute the jiirisd ction of the Court on the ground 
of irreeulari ies in the initial procedure wh ch 
if ohiec’cd to at the initial stage's -vodd have led 
to the dismissal of the su't.O A.lQl Foil. [MuHuk 
and Aibinson, JJ.) Mohan Krishna Das tl Hap 

Prasad. ^ 

Justice, equitv aud g©od confcience. 

- Justice. C(7«»7v e*nd flood conscience 

If the rules of Enel'sh Law afford anv groond 
for the application of the priori' les of equitv. 
ju-tlce a"d good conscience that should be 
applied mntaHs mutandis, witliout presun'dn ■ to 
deduce a new ruk from it. iS^eshagiri Aiyar and 
Moore JJ\ ^’ttappa Ki’dva Dprgamma. 

’ll L. W. 116 ; 38 M. L J 190 * 66 I C781 

(1920) M W. N. 188. 

__ -Justice—Equitv and ^ood conscience. 

Courts of iust'Ce '•h uid not be bound bv treh- 
nicalities which prevent them from doing w at 
seems to he dearly right. [R aman. J 1 i^rfrbhoy 

V. Ebrahim. 13 Bom. L, R. 717 ; 12 I C. 22S ; 

36 B. 214. 

Law governing* 

_ Law gover'^tng. 

Pee Teittton, The praedee of a Conrt must 
give way to the law and to the rights conferred 


PRACTICE—Limitation. 

'hereby. Per Cftofid/*/**'*,The practice o! the 
Court forms the law of the Court and the Court 
should be reluctant to depart from the established 
practice unless it is convinced that it K* gros ly 
erroneous. [Chaudhuri, J ) Bpdhu v. Cmoth. 

21 C. W. N. 654 : 41 t. C 813 : 

18 Cr I J. 793 : 25 C L. J. 401. 

—« -’'Law governing—Substantive law and 
ndiec.tive law. 

Where there is a direct provision of positive 
statutorv law, that positive provision of substan- 
'ive law cannot be overridden by the application 
of an adjective law. [Kennedy J. C- Raymond 
and Kemp, A. J. Cs.) Mt. HU^i v, R. Khuoabux. 

16 S. L. R. 112 : 1923 Sind 6 . 

-Leave of Court. 

See (1) C. P ConF, O 1, R. 8, O. 40 , R. 1 
(2) Prov. Ins Act, Ss. 16 and 46 

Legal representative. 

See also C. P. Code, S. 2 UD and O. 22 

- Legal representatives—Addition of. 

Where the representatives of a deceased party 
were substituted in the Chief Court on appeal 
irom interkcutorv order, no f'CSh substitution 
need be made again in the Inver Court in the 
suit iLo’-d Dunedin.) Bru Inder Singh v. Lala 
Kansi Ram. 45 Cal 94 : 44 I. A. 218 : 

22 M.L. T. 362 6 L. W. 692 : 
126 P W R 1917 : 15 A L J. 777 : 
19 Bom. L. B. 866 : 3 Pat. L W. 313 : 
26 C L J. 672 : 104 P. R 1917 : 
(1917) M W. N. 811 : 22 C W. N. 169 : 

42 I. C. 43 : 127 P. L. R. 1917 : 

33 M. L. J.486 \P. C.). 

-letter! patent. 

See Letters Patent. 

Limitation. 

- 1.imitation—Proof of. 

The plff must orovc tro n his own allegations 
that his suit is not barred by limitation. He can¬ 
not relv on defcndants’s a Icgati ms [lohnstone 
and ( hevts. JJ.) Mansa Ram v. Behari. 

6 P. R. 1912 : 218 P. L B. 1911 r 12 I. G. 46S : 

204 P. W. R. 1911. 

- Limitation — Time fi.xed by Cowrf*” 

Expiry of -Mode of calculation. 

Where time is given by a Court lo a party to a 
suit lor the perlorinance of an act till a certain 
dale, it is inclusive of that date. iOldJirld and 
'^esltagir' Aiyat, JJ.) N*idu v. Sivanji Nadacmi. 
39 Mad. 683 : 2 L W. 729 • 3 i I. C. 544 t 

18 M. L. T. 199. 

- Limiialion — Excmption from. 

When a suit or an appl caMon is in the face of 
it baned ii is f -r the j la nt or the applicant to 
sati tytheC urt ot the circumstances wh*ch 
prevent the statute from having its ordinary 
effect Dn«iV/s and DalaL A, J, Cs ) MiRZA 
Yaqub Bbq V. Mirza Rasul Bbo 

10 0. I J. 86 ; 1923 Oadb 8 M< 

Limitation—Defenee. 

See Limitation Act, S. 3. 
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Limitation—Plea. 

See Limitation Act, 3 . 

Local Inspection, 

See C. P. Code. O. 18. R. IH. 

Local Investigation. 

See C.P. Code. O. 2o Rr. . 4 — 12 . 

Minor. 

See (I) C. P. Code. o. y, R. 13 . 

(2) C. P. CoDt. O. 32. 
l 3 ) Minor. 

-Mis-joinder of Causes of Action 

S>ee aho C. P. Code, S. 99, 0.1, \i. 13 and O. 2, 
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practice—N ew plea—Appeal. 


^^^^~^PPeal~Poini not raised in 
pleadings or issues. raisea in 

^ alluvion, ihe Question 

tther ihe accretions were gradual slow nr 

issues'thrblrdS 

'if* M -d. 207 : 26 C.W. N 348 : 15 L W 38fl 

42iIl LJ 589:20 A.L.J.438 : 49 I A. 07 ; 

L. R. S t, C. 105 ; (1922, M. W. N, 381 . 
3o C. I. J. 463 . 30 M. L. X. Il2 

1922 P. C. 105 (P. C.) 


Mis-joinder—Plea ofs when vot to be 

taken. 

A plea (f misjoinder of causes of action 
cannot be taken for the 6rst time in ihe High 
Court. {Mullick and Walmsley, JJ.) Girish 
Chandra v, Kunja Behaki Kowar. 

26 I. C. 781. 


I Mis-joinder—Causes of action—Form of 
suit on an award—If an alternative prayer to 
decide suit on merits can be asked for. 

There is no objeciion to a suit on an award 
being coupled in the alternative with a suit on 
the merits of the dispute b-tween the parties. 
Such a combination is convetiient and does noi ' 
prejudice any party. [Johnstone and Chevis, JJ.) i 
Nathumal V. Muhammad Shafi. 

39 I. C. 349: 12 P. R. I 9 I 7 . i 


Wh#> ^PP^^l—Preliminary point, 

miIIhi * thec.P. Code, wbich is not ra'sedin (he 
pleadings or issues, he should uut be allowed to 
raise it 10! the first tune on appeal, except on 

Kobson.) iVlAUNG PE V. Ma 
Lon Ma Gale. 38 Cal. 629 : 15 C W N. 766 

® ^ y 739 : 13 Bom. I. R. 464 
14 C. L. J 15 : 4 bur 2 ^ 

6 L. B, R. 18 : lu T. 479 . 
11 1. C. 487 ; (1911, 2 M. W. M. 387 (P-cV. 


New plea—Appeal. 


Deal T mIH memorandum of ap. 

peaj 5>nuuJd not be ahowed lo be raiv^ in 
inent. (Ryves and Uaniels, JJ.) Lalta Prasai^o* 
Dakshan SINGH. 192^1149* 


ment. 


Mis-joinder—Cause of action — Amend- 

A claim to future relief in respect of 'harra' on 
the basis of a lease from the mortgagee canoot be 
joined with a claim for redemption. A suit bad 

I 4 M I A M \ _..f_ . .1 'll 


New plea—Appeal. 

_*J. 


eidorce the mortgage it was 
ot jointfamUy pTo- 
onln f executed tor necessity it is^uot 

the HP.to set up on appeal a new case that 
nf on the date 


lui icuciupuun. A suu oaa , uemg not DOrn on the date 

for multifariousness IS not to be dismissed vvith-: O''oe-Dortgage could not dispute its validity 
out giving plff, opportunity to amend the plaint ^nd Hulaiman, JJ.) Ram Ratan Mmtr 

aoJ restrict his claims. 26 B. 259 Ref. ; 23 C. Kapail Deo Singh. L. R. 3 a 541 * 

821 Con. {Skinner, J,C) Bansidhar i/. Raghu- iuoq a m o^* 

BIR. 10 I. C. 737 : 7 N L. R. 43. 


New Flea 


Appeal. 

Appellate Court, 
thiu^ e of Case. 

Costs. 

Formal defect. 

LimitatiOD. 

Minority. 

Pardhanashin Lady. 

Question of Fact. 

Question of Law. 

Revision. 

Second Appeal. 

When can be raised. 

New Plea—^Appeal 


1923 All. 20. 


•New plea — Appeal. 


I 


A A. f ! A M a new point 

to be laised belore it for the hrst time when it 

involves the taking of fresh evidence. {Ryves 

Pra:>ad, JJ.) Ajodhja Prasad 
V. Mt. Majidan. L. R. 3 a. 4y ; 20 A. L. J. 62; 

1W22 All. *346.* 

New plca-Appeal-ObJeciion not taken 


—- New piea — Appeal. 

Where the point of the insolvency of a judg¬ 
ment debtor was not specifically urged in the trial 
Cf'urt, it cannot be raised in appeal. [Lord 
Phiilim-re.) Sripat Singh Dugar Hari Ram 
GoeNKA. 31 M. L. T. 38 : 26 C W. N. 739 : 

4 U. P. L. B. (P. C.| 68: 16 L. W. 447 : 
11922) M. W. N. 671 : 1922 P. C. 61 tP. C.) 


in ^our I below, if can be taken in-Prooeedtna 
under Land A quistUon Act, ® 

The High Court will not, in appeal enlerlain 
an objection not taken befoie the'^Disi'rfc ?udee 
111 3 proceeding under the Land Acquisiiioi. A& 

.luaball and bulutman. JJ,\ Latchman I'rasad" 

V. btCKETAKY OF State for India. 

63 I. u. 682 :19 A. I. J. e;#, 


——^/'“tlea~Appeal-Nol raised before 
single Jtidg. wUethcr could be allowed in LettJr. 

Patent Appeal. ..filers 

The High Court on Letters Paient Appeal 
changed me decision alugeiher oi the siiiola 
judge 0.1 second appeal on ihe ground that no 
second appeal ai all lay, though the point was not 



667 


ClVlL DIGEST, 1911—1923. 


668 


PRACTICE—New pUa—Appeal. 

brought before the single Judge. {Knox, A C. J. — 

and Banerjee, J.) Hampat Rai v. HaRihar I?ai. ba. 

17 A. L« J• o70. 

__ ^ew plea—Appeal—Disposal on ground 

Ji^ge of the Lower Appellate Court cannot 
dispose of an appeal on a ground which was not 

urged by the delence and in respect of which 

plaintiff had not opportunity of giving evidence. _ 
{Rafique,J.) Abdur Razzaq v. PaR^tab of. 

_ -New plea—Appeal—Plea of improper to 

attestation. , , . njf 

A plea of improper atiestation of a document M 

cannot be raided for the first lime in aPPea'- - 

{Richards, C. J. and Batterjee, JJ Budha ^ 

Singh v. Kuwalnain. 18 i C- q, 

_ New plea—Appeal—No materials on b 

f € 

The* appellate Court will not allow a P^'ot, C 
not properly raised in the lower Court to be B 
taken in appeal if the materials on record are too 
meagre for deciding the question satisfactorily 
{Chandavarkar and Hayward, JJ.) 

“•MANlBHAt. L. R 963.' t 

__— New plea— Appeal—Irregularity, objee- ^ 

tion fls to cannot be taken innppeal for the first 

*Tny objection to an enamination of a witness , 
*de bene esse^ or to an iiregularity therein, must 

be taken in the trial Court and cannot be taken 

for the first lime in appeal. {Mookerjee and 

Fletcher JJ.) DiNA Nath v. Metharam. 
tietcner, ^ ^ ^ ^ ^ 

_ New pica —Appeal not to be allowed in. 

The question of subrogation which is not 
determined without reference to 

allowed for the first time on appeal. {Chatterjee 

and Pearson, JJ.) Ali 
Maharaj Bepari, 

__ New plea—Appeal—Points to be raised 

Plff. may be allowed to succeed on a title by 
adverse possession pleaded for the first time in 
appeal provided the delt. is not taken by surprise 
and his case arises on facts stated in the plaint. 
{Mooherjee, A. C. J, and tMchcr,J ) Kass.m 

HASSAK Zl. HA^KA begum. 3«“c. L. i. 

% 

_ _ -New plea— Appeal—Change of case. 

A oarty who lu the trial Court fails to establish 
the case which he set up is not entitled to advance 
a new case in appeal for he is entitled to a remand 
to enable him to establish his claim on the new 

case set up. (Newbould, J.) 

Biswas v. Kailash Chandra Das. 64 I. C. 646. 

__ New plea—Appeal—Case not set up in 

pleadings but put forward in cross-examinatton— 

If can be raised in appeal. .... 

A case definitely put forward by a party m cross- 
examination of the opposite party's witnesses and 
not objected to by the opposite party can be put 
fnrwatd as a ground of appeal, though not 
apecifically raised in the pleadings. {Fletdter and 
fhamsnl Huda, JJ.) Kaipakshmi Dasva .. 

PKODYYOT KVMAR. 


PRACTICE—New plea—Appeal. 

_ New plea— Appeal — Tenancy—New 

basis of claim in. . 

The contention as to a new tenancy having 
been created by an amalgamation of occupancy 
holdings cannot be allowed in second appeal for 
the first time. [Chatteriec and Walmsley^ JJ.) 

Krishnadhan Ghose h.Gotam Mandal. 

37 I* G* 862« 


_ New pica—Appeal—New issue, raising 

is always dangerous to allow a new issue 
to be raised at the appellate stage. [Richardson 
and MuUtck.JJ.) Tepu Mahammad 
Maham.mad. 29 I. C. 216 : 19 C. W. N, 772. 

_ New plea—Appeal— Waiver—Validity. 

There may be circumstances under which a court 
ot lustice cannoi entertain a plea ol waiver, as 
being contrary to public policy, ho *t cannot be 
raised on appeal for ihe first ume. 6 C. L. J. 62: o 
C. L. J. Ill Ref. on. (Mookerjee and Tcunon, JJa 

BASANTA Kumari r. Kamkanai Sen. 

9 I. C. 698 : 13 C. L. J. 192. 

_ New pioa — Appeal. 

Where the point is one of law and palcnt upon 
the face of the record it may be raised for the 
first lime in appeal. {Moti Sagar, J ) Jainarain 
V. Kamii Lal. 1933 Lah. 608 

_ New plea—Appeal cannot be allowed 

In the plaint the plff. set out that the property 
bad been the subject of valid dedication for reli¬ 
gious purposes and that it bad only recently been 
trespassed upon by the defbndanls. Held, that on 
appeal the plaintiff cannot be allowed to set up a 
new case that as soon as the property ceased to be 
the subject ot dedication lor religious purposes it 
, became shamilat or common property of. 

; whole village and that, the possession of. Ihc de- 
' fendants could not therefore be adverse. {Broad- 

• woy. J.) Deck Kam v. Duli Chand. 

• 6 L. L. J 97 : 1923 Lah. 269 (1). 

1 ___ New pica — Appeal—Not to be allowed in 

^ appeal. . . 

2 A new plea which is not raised in the trial 

• court cannot be considered by the District Court. 

‘I Where the members of a Hindu family put 

forward a claim lo certain piopcrly on the ground 
1" that it belonged to them by partition and there- 

• futc not liable to attachment in execution and that 
u plea was found against, they cannot on appe^ 

pul forward tbe plea that the decree was obtained 
against the manager in his individual capacity and 
„ therefore not executable against the family pTO- 
peities. [Leslie Jones and Broadway, JJt) RaM 
fi CHAND V. RaMA NAND. 

68 I. C. 927 ; 3 Lah. L. J. 399. 
in 

— -- New plea—Appeal. 

It is wrong that the appellate court should allow 
s- a new point to be raised for the first time in ap* 
»d peal. {Chevis,J.) jiwAN Shah i>. Fatkh BiBi. 
ut 3 Lah. L, J. 166. 

ot ^ 

id ■ . New pica — Appeal — Techntidl picd, 

V. ivhcrcr can be taken for the first time in appeal— 

4, Withdrawal of pica, if can be revived, 
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PRACTICE—New plea—Appeal. 

A technical objection cannot be raised for the 
first time in appeal. A party who has once with¬ 
drawn a plea in one Court cannot revive it sub¬ 
sequently in appeal or revi.-ion. [U Rossignol, J ) 
Fakira Shah v. Brij Lal. 8 P. W. R. 1917 • 

391. C. 381 : 20 P. L. R. I917. 

' plea — Appeal—Nc%v contention. 

Where parties in a suit go to proof only on the 

question whether the land involved is ancestral 

and whether a right of alienation exists, the plain¬ 
tiff cannot for the first time in appeal be allowed 
to raise a new contention. \Le Rossignol, J.) 
Akbar Khan v. Khan Bahadur. 

69 P. R, 1916 : 120 P. W. R. 1916 
35 I. C. 335 : 131 P. L. R. 1916 

-iVew plea — Appeal. 

A point neither raised in the Court below ncr 
mentioned in the memo, of appeal could not be 
allowed in appeal. {Shadi Lal and Jones. JJ.\ 
Barkat Ram v. Anant Ram. 

31 I. C. 632 : 185 P. W. R. 1915. 

- pea~Appcal~\'ot to be alloK'cd. 

A plea if not raised before the 1st Court, 
cannot be raised for the first time in the appellate 
Court. 18 Cal. 24 Foil. {Shadi Lal. 7.) Firm 
OF Attar Singh v Haku, 84 P. W. R. 1914 : 

24 I. C. 692 : 165 P. L. E. 1914. 

;- J^’ew pica — Appeal—Point not raised 

in the grounds, 

A point not raised nor even touched in the 
ground of appeal, cannot be raised for the first 
time in appeal. {Ralhgan and Beadon. 77.J 
Ganga Ram v. Kaka Ram. 53 P, w. R. 1914 : 

22 I. C.403 : 47 P. L. R. 1914. 

Ntw pica — Appeal—Ground not put 
forward tn lower Court. 

A ground oi ciaiin never put forward through¬ 
out the pleadings cannot be allowed in appeal to 
the chief Court. [Kensington and Shah Din, 77.) 
Mahidattar Mal V . Mrs. Nic holson. 

224 P. I. R. 1913 : 19.1 C. 770: 

133 P. W. R. 1913. 

■■■ 'Ngm pica — Appeal—Neiv case not to 
be set up. 

An appellate Court cannot decide upon a 
question not raised in the pleadings or by the 
issues or the memorandum of appeal. [Kensington, 

J .) Fazal Ilahi V. Muhammad Jan. 

79 P. L. R. 19’3: 18 1. C. 795 : 

76 P. W. R. 1913. 

- New plea—Appeal—New grounds of 

attack. 

It is wrong to allow plaintift to alter the nature 
of hts attack for the first time in appeal. {Chevis, 

J.) Nathu Manji Ram, 

4 P. W. R. 19i3: 18 I. C. 608; 138 P. L. E. 1913 

-- New plea — Appeal—Partial partition. 

A new plea that a suit is bad for partial parti¬ 
tion or that the prepositus left a will cruld not 
be advanced on appeal. [Robertson and Beadon, 

77.) Thakar Singh v. Ujagar Singh 

8 P. W. E. 1918; 18 I. C. 683 : 20 P, L. R. 1913. 
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PRACTICE—New plea—Appeal. 

—J-- New plea-yAppeal—Revision 

Ic is not permissible to raise a new point in an 
appeal or revision, when it is not raised in the 
pleadings. /.) Mohan Lal zi. Bhaga 

14 I. c. 513 : 262 P. W. R. 1912. 

- . AVuy plea — Appeal—Objection going to 
the root of Uie case. 

It is a grave irregularity of an appellate Court 
to disregard a point utterly which goes to the 
' very ro. t of the case. [Chevis,].) SeivaRamz;. 
B.ALU Ram. 254 P. W. R. 1911 : 12 I. C 623 : 

8 P. L. R. 1912. 

- New plea — Appeal. 

A plea should not be admitted in appeal if it 

was not raised in the written statement or any 
time in the first Couit and no issue was framed 

covering it and the plaintiff had no notice or 
chance of meeting it. [Ayling. A. C. J. and Od- 
gers. J.) Irulappan Servai v, Veerappan. 

69 I. C. 918. 

plca—Appeai—When allowed. 

The appellate Court may take up other grounds 
of appealiban those given in the memo if they 
are necessary for doing substantial justice and 
preventing litigaMon unless the decision of such 
grounds depends upon questions of fact not decid¬ 
ed in the lower Courts. [Sadasiva Atyar and 
Spencer. 77.) Vemi Reddi Seshu Reddi v . Nal- 
lappa Reddi Raghava Reddi. 57 i. c. 800 • 

11 h. W 6il.‘ 

- New plea—Appeal. 

A pleading not raised in lower Court and 

setting up a new case cannot be advanced in an 

appellate Court. [Spencer and Krishnan, 7J.) 

Singaraju Venkatasubramaniam V. Rajah 
OF Venkatagirl 56 I C. 552 : 11 L. W. 523. 

-- New plea—Appeal. 

Objection having been for the first time taken in 
the appeal to the admissibility of a book of pedig¬ 
ree not mentioned in the list of documents relied 
upon by the plaintiff, it was held that the original 
Court could have allowed leave to produce the 
document, if it were satisfied that the book was 
»n existence ai the time when the suit was insti¬ 
tuted, and therefore the objection cannot be en- 
terlamed for the first time in appeal. [Drake- 
Brockman. J. C.) LAHANr> v. Motiram. 

63 I. C, 968 : 4 N. L. J. 33. 

- plea-Appeal-Question of fact. 

Where a wnll was never set up either in the 
pleadings, at the hearing or in argument in the 
Court below, nor put forward even in the ground 
of appeal, an appellate court would not entertain 

it, the question being one of fact which the res¬ 
pondents had no opportunity to meet. [Daniels 
and Lyle, A. 7. Cs,) Kuar Nageshar Sahai v. 
KUAR Mata Prasad. 9 0. L j. 236 : 

2a 0. C. 189 : 1932 Oudh 236, 

- —New plea—Appeal—'iethng up different 

stayy from that alleged in grounds of appeal. 

An appdlacit cannot bring forward, wh'le ar^ 
guingthe appeal, a matter not alleged in the 
grounds of appeal. {Eoimes. 7. M,\ Muhmmad 
Khan v. Bechan Khan. 301. c. 374 ; 

3 0.1. J. 371. 
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PRACTICE—New plea—Appeal. 
New pfeo — Appcnl. 


An objection in an appeal lo a suit for partition 
of a house on the pround that an. tner house was 
not brouji’ht into hotch pot 'S not sustai' able. 

Anmcd, J.) Bibi Basila v. Sharafat 

Hussain. 

New plea — Appeal—Contention not con¬ 


tained in the memo, of appeal. 

The High Court would not entertain a cooten 
tion Of the hearing of an appeal which is not 
contained in the memo, of appeal and which was 
not biought before tne lower comt. [FaWiCit and 
Kennedy, A. J. Cs.) Lai- SiNGH iVJUL Singh 
G ir<DHAKi Das, 60 I. C 263 : 14 3 L,R. 224 

New plea~~Appeal-New tusc of status 


and liability, 

Hlff/s case was that his vendors were co-owners 
with the deit. In the appellate Court he tried to 
make out that the deit. was constructive tiuslcc 
for his vendors. This being cniireiy new case- 
concerning the status and liability lo be sued of 
the deft, should not be allowed (Pratt, J. C. and 
Crouch, A,J.C.) Mu^SrtMMAT As^at v. Dhaman 
Mal. 19 X. C. 368 : 6 ». L. R. l3o. 

—- PleJ»--Appellatr Court. 

New plea—A ppeltate Court, 

A case not set up in the plaint should not be 
accepted in appeal The case shc^uld oe ren:iand«-d 
lor amendment of plamt and opportunity should 
be given to delendanl to raise dcienccs and let in 
evidence, (Afr. Ratique and Pi^^olt, JJ ) Basdeo 
Rai V. JHAGROO Kai. 20 A, L. J. 464 : 

44 A. 671 : 1922 A. 231. 

_ New plea—Appellate Court" Not allow- 


ablet ,, . , . . 

A plea which is opposed to that put forward in 

lower Court cannot be allowed in second ap^al 
(Beachcrolty J.) Efasan Ali v. Ram Kumak Dei. 

65 It C» 376» 

- New plea—Appellate Court-Fresh pleas 

—Plea of fraud. 

An appellate Court ought not to allow a plea or 
fraud to be raised for the first time at the hearing 
of an appeal to the opposite party of rebutliog ihe 
plea. {Ncwbould, J.) Giuish Chandra Chakra* 
bahty V, GiRisH Chandra Roy. 62 I, C. 601. 

- New plea—Appellate Court —New point. 

An appehatd Court uught uot lo perii.ii a new 
point to be urged before it which is not founded 
on facts, and in respect ol which nu definite issue 
was raised in the lower Court (Chaudliurt, J.\ 
Goharaddi V. Kahikak Hasain. 62 I. C. 1. 


PRACTICE—New plea—Appellate Court. 

dismiss plaintiff’s suit on the weakness of his own 
li'le. (FUtchcr, J.) SHtiKH Kasim v. Kasim* 
riDDiN. 60 I. C. 290. 

_ New plea—Appellate Court—New case 

not to be made- 

The determination of a cause must depend on 
the allegations made in the pleadingu and the 
pioot All appellate Court is not entitled lo raise 
new points involving fresh evidence in appeal and 
t.j remand toe case for ihe trial ol Ihuse questions. 
{Richardson and beachcroft, JJ.) Taml Bassam 

Dassi V. Bassemati Dassi. 

44 1. C. 416 : 31 C. L. J. 364. 

- p^cw plea—Appellate Court—New case 

». t to be set up. 

All appellate Court is not entitled to accept and 
act upon a case made for tlie hisl lime belorc it 
and not made in the t»ial Court. (i»a«dcfson, C» 
J. and Tcunon, J ) Bikendra Kishoke v. Maho¬ 
med Doulatkhan. 43 I. U o9 : 22 C. W. N. b&6. 

-jVdw plea —Appellate Court. 

A plif. cannot be allowed to irase a case that 
turns on the evidence which differs irom the case 
' set up in the plaint. A Court of appeal should 
not reverse the decision ol the first Court on a 
' poiiu nvt &ct up in the plaint before the prim‘»ry 
Court or in ihe grounds of apptllate Court, [tlct- 
Cher and Kcwbould, JJ.l Lokenath Dey v. 

' HakA CHANDRA. 43 I C. 29. 

,_ ——New plea—Appellate Court—New case 

, based on fa'ls, whether may be raised. 

All appellate Court ought not to allow a new 
j case to be raised m appeal, when it depends for its 
delennination on facia on which iio evidence has 
! been let in. Wheie the delence in the original 
Court was that a certain Kubuhyal was not execu¬ 
ted at ail by the deleudants, they ought not in ap¬ 
peal allowed to change the defence and to plead 
to be that the Kabuliyai was not enforceable 
i against Ihem. {Jenkins, C. J. and Chatter jet, J.) 

KuNji biNGH V. Kaj Kumar Singh. 

I n I. C. 940. 


New pica—Appellate Court 


It is not competent for an appellate court to 
base iis decision upon a point which was neither 
asserted nor put in issue and about which evi¬ 
dence was not let in. {Leslie Jones and UundaSt 

JJ.) MANQAL blNGH V. MAKHAN SlNGH. 

6 Lah. I. J. 17. 


- New plea—Appellate Court. 


New plea—Appellate Com/7. 


The appellee Court will allow a new point to be 
raised in appeal if it goes to the juri-'d ction of the 
lower Court or il a statute has been cootravened. 
13 A. 300: 25 A. 627 P. C. Rel. (Richardson and 
Shamsul Huda,JJ.) Ram Nath v. Hari Mati 
DA8U. SO I- 0* S23 

— New plea^Appellate Court, 

Where the plamtitl'a plea is directly opposed 
to the entries in the record of rights of which 
they were aware, the appellate Court is justified 
in setting up a new case ior the defendant and 


Where a new point, raised before the appellate 
court is one of law to be decided without any fur¬ 
ther evidence it is the duty oi the appellate court 
to cnlcriain it. (Bioadway, J.) Yakub KhaN v. 
Kakman. 68 I. C. 468- 

_ New plea—Appellate Court—New case— 


i 


Not to set up. 

A Couit ol appeal cannot set up a case for any 
of the parties which they do not put forward in 
the pleadings, (ScoU^Smtth and MarUucaUt JJd 

Maula Dad t*. Mussammat Begam. 

61 X. C. 761i 
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PBACTICE—New plea—Appellate Court, 

—- New plea—Appellate Court. 

An appelldte Court cannot decide in favour of a 
person on a pka not raised by him before the 
fi St Court. \Chevis, J.) Murad Am v. Chiragh 

104 P.L. K 1915: 
28 I. C. 550 : 40 P. W. B. 1915. 


—— plea—Appellate Court—Prejudice. 

Where plaintiff's suit for declaration of title 
was dismissed on the ground of estoppel and the 
first appellate Court gave a decree to the plaintifl 
on the ground of adverse possession, held, that 
the appellate Court was wrong in deciding 
question of adverse possession without giving 
opporturity to defendant to adduce evidence on 
that point. [Scott-Smith, J.) Kaisth Bank, • 
Limited v. Eqibal Husain. 21 P. I. B. I9i6 • 

281, c. 50 : 236 P. W. R. 1915 * 


PRACTICE—New plea—Change of Case. 

New Plea—Change of Case. 

A plaintiff, basing his claim on an alleged gift 
cannot in appeal be allowed to base bis claim’ 
under an alleged contract not put forward in th^ 

dZJh was a line ol attack which the 

defeni^nt had no orportunitv to meet in the 
lower Courts. (Sir Lawrcnre'Jenhns v Lun) 

LAK'sHM^r’ MALKAJU 

Lakshmi Venkayyamma Rao V, Venkatadri 

Appa Row. 19 a. L. j. 97 ; 38 C. L J 171 
A/. 7.^ w « 13L. W 256; 11921) M.W N 77 

23 Bom. L. R. 713 : 40 M. L. J. 144 

- New plea—Change of case. 

When a suit has been tried out on a certain 

basis in the Courts bel.w the decision of those 

courts wi 1 not be allowed to be interlered w^th 
upon a plea which was not merely not raised bv 
a party m those Courts but which is contrary to 
and inconsistent with the position there laken up 

, HaidarThIn l^Vvlsi Bib^^ 

45 A. 53 : 1923 A. 358. 


- New plea—Appellate Court. 

Ari appellate Court should not allow a new 
case to be set up m appeal. (Shah Din and Scott- 
ofTittk^ //*) Musammat Thakri V* Gurdit Singh 
57 P. W. B. 1913 ; 19 I. C. 253 : 120 P. I. R. lOls! 


Point arising out of-No issue. 

An appellate Court is competent to base its 
decision on a point arising irom the pleadings if 
there is evidence in the record regarding it, 1 
although it was not expressly taken before the 
Court nor covered by any issues raised. (Kan- , 
naiya Lai, A. J.C.) Gauri Shankar v. Abbas ' 
Beg. 46 I. C. 12 : 5 0, t. J. 165. ' 


New plea—Appellate Court 

A A m ^ A 


A new case cannot be allowed to be set up on | 
appeal. (Lindsay, J, C.) Farkhundi Ali v, ■ 
Mohammad Sahib. 44 I. C. 624 : 4 0. L. J. 731. I 

“— - New plea—Appellate Court, 

In a mortgage suit where necessity is disproved, 
the creditor cannot be allowed to ask in appeal 
for a simple money decree inasmuch as the deft, 
had not been allowed to prove immorality. (Lind¬ 
say, J. C.) Budhanlal V. Jaggannath. 

34 I, C. 767 ; 3 0. L. J. 214. 

——New plea—Appellate Court. 1 

When objections as to admissibility of docu- • 
ments are not raised in Court below they I 
cannot be entertained in an Appellate Court. 
(Coutts and Dass, JJ.) Ram Lochan Missra 
V. Hari Nath Missra. 3 Pat. L. T. 397 : 

1 P. 606 : 1922 P. 565. 

-- New plea—Appellate Court—Point of law^ 

A point not urged in tbe Court below but 
which depends on the construction of a statute 
can be raised on appeal* (Miller, C. /. and 
Adami, 7.) Allan Mathewson v. Dt. Board 
OF Manbiium. 1 Pat. L. T 269 ; 5 Pat. L. J. 869; 

58 I. C. 749 : 1920 Pat, 193. 

_ New plea—Appellate Court—Mew case 

not to be allowed. 

When the plaintiff makes a definite case of 
possession by himself in the plaint he cannot 
make in appeal an entirely new case of posses¬ 
sion thro’ co*sbarer.« in order to save the bar of 
limitation. (Sharfuddin and Roe, JJ.) Singhes- 
WAR Missir V. KAMESHWAR Jha.) 34. I. C. 466. 

c p—VOL. IV 43 


CftBKgc of case-Not to be 

resisted plfif.-a 

hlin^ strength of deed of gift which not 

being questi^ed in the trial, plaintiffs’s suit was 

dismissed. On appeal, plff. challenged the vali' 

diiy of the gift deed on the ground of want of 
proper attestation and that attestation had not 
been proved. Held, that the plff. having by 
implication admitted the validity of gift at the 
trial ought not to challenge it in appeal At anv 

not to have eoter- 
without affording deft. 

w atteftation. 

msiR KHAN. 5 g I (J 

-- New plea—Change of case-Suit on 

mortgage executed by father—Personal decree 
against son, if proper. 

Where a suit for sale of the morigaged property 
against fbe son of the e.xecutant was® disS^ssed! 
held, that simple money decree could be given 
inasujuch as it would entirely change the cause 
of actioo. (Richards. C. J. anrf Lw n 

Munshi Lal 2/. Mangat Rai. s/l c To^e! 
'TT't of case—Formal 

defect—Non-objeciton cures defect. 

Per Marten, J. Where the issue was wide and 
both parties led evidence on a point n t con^r^T 
ed by the pleadings, no party L ohie JZ ^ 
evidence as being not covered by the ol^adin^ 
(Macleod, C. J., Marten and Crump JJ 1 AlfrId 
WILKINSON .. Wilkinson. it sll^ 

25 Bom. L. E. 945-; 1923 Bom. 321. 

T 7 / 7 ^^“^ P^ea—Change of case—Mortgage 

challenged as fraudulent—Redemption, ^ ^ 

Where a plaintiff has sued for possession on 
the ground that a mortgagee of the property was 
fraudulent and void and fails in proving his case 
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PBACTICE—New plea—CbaDge of Case. 


PRACTICE*—New plea—Limitation. 


he cannot turn round and chan^je his case and 
claim redemptioD, on the fooling that the mori- 
gage is good and enforceable. 17 C. W. N. 219 : 5 
C. L. J. 527 ; 5 C. L. J. 653 ; 3 C. W. N. 32S Ref. 
(Chatierjce and t^carson^ JJ.) NlTYA GopaL 
Tewaky V, Ramsasi Roy. 1923 Cal. 296. 

-- Sew plca^Cham^e of case— When allow- 

ed and when disallowed—Reason of the rule — 
Ejectment. 

Neither party to a litigation can be allowed to 
set up at the hearing an entirely new and incon¬ 
sistent case. 11 M. I. A. 7 and (1914) A. C. 461 
Rel. The reason for the rule has been stated to be in I 
substance that the parties might otherwise be 
seriously prejudiced. The plaintiff might have 
received no notice that the point would be raised 
by the deiendant and would presumably be not 
prepared wiih the necessary evidence, and con¬ 
versely, the defendant might be seriously ernbar- 
rassedif the plaintiff were permitted to spring a 
surprise upon him in the shape of of a new case. 
Consequently when an objection of this kind is 
taken, the test to be applied is whether the party 
3 ggrieved has really been taken by surprise. 
{Mookerjec and Panton^ JJ .) Gondli Bibi v. 
JoYLAL Addin. 26 C. W. N. 294 : 

85 C. L. J. 103 : 1922 Cal. 254, 

. —plea — Change of case — Suit on 
title—Prescriptive iillCy relief on. 

Where a person sues for declaration of title 
alleging title and also possession for a long 
period, he can be given relief on ihe strength of 
a title by adverse possession, especially where 
defendants denied any sort of possession in 
plaintiff. {NcwbouUi and Panlon, JJ*) Satyendra 
Narain Bagchi V, Sasiii Bhusan Chowdhari. 

48 I. C. 448. 

___ Sew plea—Change of case—Suit on pro¬ 
prietary title—Right to management of WaqJ. 

A suit on proprietary title cannot be allowed 
to be altered into one for ejectment on the basis 
of a right to the management of a waqf as it 
would be to alter the nature of the case. [Ratligan 
and Chevis.JJ-) Ram Dasv. DaUlat Ram 

114 P. W. R. 1913 : 18 I. C. 807 : 

226 P. L. R. 1913. 


grant any other relief which it may deem proper, 
does not affect the question. [Stuart, A. J C.) 
Sitapa Begam V. Muhammad Ishaq Khan, 

32 I. C. 365 : 2 0. L. J. 584. 


New Plea—Costs. 

- Sew plea — Costs. 

The objections founded upon Ss. 42 and 43, C. 
p. C. (O. 2, R. 2, C. P. C.) ought to have been 
raised In the lower Courts and the deft, was too 
late to raise the point in the Court ^ of appeal 
except upon terms which would have indemnified 
the plff for omission to raise it at a proper time. 
[Lord Robson.) MaUNG Pe v. Ma Lon Ma Gale. 
38 Cal. 629 : 15 C.W.N. 766 t 8 A. L. J 739 : 

13 Bom. L. R. 464 : 14 C, L, J. 16 • 
(1911) 2 M. W. N. 397 : 4 Bur, L. T. 153 : 

6 L.BR. 18 : 11 I. C. 497 : 
10 M. I. T. 479 tP.C.), 

New Plea—Formal defect. 

-- Sew plea—Formal defect. 

Objection to a defect in signature on a petition 
cannot be raised iir appeal for the first time. 
[Jwala Prasad and Adami, JJ.) Braja Sunder 

Deb V. SivARANJAN Dei. 59 1. c. 282 ; 

I Pat. L. T. 64t. 


New Plea—Limitation. 

- New pica ^Limitation—Second appeal 

— Pica requiring fresh evidence on a question of 

^ Per Piggoft, J.—S plea even of limitation re 
quiiing for its determination fresh evidence on a 
question of lact cannot be properly put forward 
for the first time in the second appeal. [Piggotl 
and Lindsay, JJ.\ Babu Lal v. Jalakia. 




1 lAO 


--- Sew pica—Limitation. 

Although a plea of limitation can be raised at 
any stage of tbc suit and even for the first time 
in appeal a special plea of limitation ought to bo 
taken in the written statement, The defendant 
must raise question of special limilation in the 
written statement where the deicnniuation of 
that question depends upon a finding of fact. 
the fact as to when service of the notice of the 
deposit was made on the landlord. [Ghose^Jd 

Sada Kali Kuan v Janakhinath Singha Roy, 

1924 C. 463. 


— --- Sew plea—Change of case. 

Suit for enforcement of lien for non-payment 
of purchase money direcied to be paid to a third 
person was not allowed to be treated as a suit for 
an account on the basis of agency or a suit for 
damages for non-perlonnancc of a contract. 
[Benson and Sundara Aiyar, JJ.) SlVASUBRA- 

MANIA V. GNANASAMBHANDA. 

10 M. L. T. 71 : 10 I. C. 98 : 21 M. L. J. 369. 

— Sew plea—Change of case—No allega¬ 
tion of title by prescription. 

A relief which* is not based on the pleadings as 
they stand but on certain allegations which 
ought to have been made, but arc not definitclv 
set up cannot be granted where the suit as 
brought will be turned into another and a differ¬ 
ent sort of suit. The fact that the plaint conlaitts 
a vague prayer to the effect that the Court may 


- New pica — Limilation—Appeal, 

Points of limitation should not ordinarily be 
allowed to be raised for the first time in appeal 
where they involve a question of fact. (tVoorf; 

toffe and Cuming, JJ.) Secretary of State v, 
\NANDA Mohan Roy. 66 I.c. 287. 34 C.L.7, 205« 

■ .-New plea — Limitation — E.x€Culton— 

Sale 

A judgment-debtor having notice of an execu¬ 
tion application and not objecting to it at the 
time of the issue of the sale proclamation, U not 
competent to challenge the validity of the sale* 

on ‘he ground that the execution was barred by 
limitation, [Mockerjee and P<in/o«, JJ.) 

Nath v. BASIRUDDIN. 64 I.C. 594; 84 C.L.J. 163. 

_ New plea — Limitation—Second appeal. 

A point ot limitation can be taken in tecond 
appeal for the first time, if there are sufficient 
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PRACTICE—New plea—Limitation. 


practice—N ew plea—Question of Law 


quest.So of Iaw.°" BtrZfnd, 7/) ^ appeif Tnaltfax C )’^H 

Panchanan Aporna. 63 I r 7«-i Tw w A ' Hanskuarbai -j. 

bJ i. C. 785. Imam Ali. 59 I. C 717 : 17 N. L. R. 126 

New Plea—Pardhanashin Lady. 

/)/£a—pardhaiiashin lady — Pica 


New plea Limitation—Ouestion of — ^ 
Cannot to be raised in appeal. 

A question of limitation cannot be raised for - 
the first time in appeal. It must be raised by the • 
deft, in his pleading according to O. 8, K 2, C.F. ^ 
Code. A new plea ot limitation must be entertain-' 
ed only when on the face of the record there is 
evidence which was produced in the trial Court 
{Mookerjee, A. C. 7. and Fletcher, 7.) Bhusan^ ' 
Chandra Pal v. Narendra Nath Koer. 

60 1. C. 280 : 32 C. L. J. 236, 

New plea Limitation — Pleadings. 

The plea of bar by limitation under a special 
Act must be specially pleaded and if the facts in 
support tuereof are not apparent on the lace of 
the record, the appellate Court cannot make an 
enquiry whether on certain facts he had found, 
the suit was barred by limitation. (::0I. C. 350 
Rel on). (Fletcher and Shamsnl Hitda, 77.) 
KedER Nath MoNDAL V. MoHEbHCHANDK.\ 

Khan. 46 I. C. 787 : 28 C. L. J 216. 


that executant was a Pardhanashin lady can’t 
allowed to be raised for first time before Privv 

%/OUilCtl» ^ 

In a suit for specific perfonnancs of a contract 
of sale executed by a Hindu widow, the plea 
that the executant was a Pardhanashin lady 
could not for the first time be raised before the 
Privy Council. (Lord IVrenbuiy.) NaROTTAM 
Das V. Kedar Nath Samanta. 

21 C. W. N. 665 ; 41 I. C. 957 ; 

6 L. W. 68. (P, C.). 

New Plea—Question of Fact. 

New pica—Question of fact cannot be 


■■ New plea — Limitaiion—Not raised in 
Court below — Effect. 

New pl^ about point of limitation when not 
raised in Court below cannot be raised in appeal 
iSchwabe 7.) Para Dekkan v. T. S. I^aghupathy 
Aiyar. 17 L, W. 169 : 1923 M- 306. 

—- New plea — Limitation—Second appeal. 

A plea of limitation can be set up even in ; 
second appeal if it appeared in the face of it the 
plaint and on facts found. 34 C 941 ; 9 C. 635 ; [ 
25 M 367 . 13 A 300 Foil. (Sadasiva Aiyar and ' 
Napier, 77.) Grace Rosamund Rhodes v. Pad- ' 
manabha Chettiar. 

1 L. W. 1033 : (1914) M. W. N. 921 : 

26 I. C. 369 : IT M. L. T. 18. 

■New pica—Limitation 


raised for the first time in appeal 

Points involving issues of fact not specially 
raised in the Court of first instance ought not 
m the absence of anything to show that the 
materials on the record are complete, or that the 
opposite party would not be taken by surprise, to 

in appeal. 

(Buckland and Cuming, 77.) Mohkndra 
Chandra v. Muzafar, 63 q 


' 4V O W r/i ^ 

A question of limitation can be taken at any 
time. {Roe and Jwala Prasad, 77.) Sheobux i 
Singh v. Dayal Singh. 1 Pat. L. J, 221 : 

36 I. C . 960 : 2 Pat. L. W. 374. 

New Plea—Minority, 

New plea — Minority—Not to he allowed 

. A t ^ ^ i 


Second appeal 

A plea of minority which was neither raised 
in the Courts below nor in the memorandum of 
appeal before the High Court, cannot be raised 
for the first time in argument in second appeal. 
{Tndball and Fafiqnc, 77.) Dabi Das v. Tulshi 
Ram 19 I. C. 65 : 11 A. L. J. 2o2. 


~i\ew pica—Question of fact—Estoppel. 

Questions of estoppel which ultimately depend 

on questions of fact, cannot be raised in a%u- 
ment unless put clearly in issue. (Sharfuddin 
and Coxe, /7.) Safar Ali v Mohesh Lal. 

34 I. C. 956 ; 23 C. L. J. 122. 

— New plea^-Qucstion of fact not challenn- 

In a memorandum of appeal tlie finding as to 
he land being ancestral was not challenged but 
the District J-dge took up this questim and 
holding that the land was not proved to be ancef- 
tral accepted the appeal. Held, that to ahow 
such a point to be raised in arguments lone after 
the period of limitaiion for appeal had expired 
would practically amount to allowing a party to 
prefer a new appeal. ^Chevis. J.) Jiwan Shah v 
Fateh B.b., 67 I, C, 44 3^Iah i ? fes! 


‘New plea—Questions of fact. 


•New plea—Minority 


A point that^certain agreement was not bind¬ 
ing on the minors could uot be taken up by the 
Court of appeal, suo moit*. (Shah Din and Scott- 
SmithJJ.) Bashestar Nath v. Devi Pbrshad. 

20 P. R. 1913 :101 P. W. R. 1913 : 
19 I. C.411 : 185 P. L. R. 1913. 

. I 11 - New plea — Minority-^^Plea of, not taken 
in trial Court—If can be taken in appeal. 

A plea of minority and incompetence not set 
up in the trial Court or in the peiition of appeal < 


A plea involving questions of fact not raiser! n.- 
tned .n .he tMal Court canuot bf anoweTto be 
raised on appeal for the first time, {bimtsoii J ) 
Mohkam V. Bansidhar. a'o 

4 U. P, L. R. (0. C.) 93 ; 

1923 Oudh 14. 

New Plea—Question of Law. 

documen s on which he rests his case, it is the 

inn*'' Committee to dismiss the 

suit although the point had not been clearly 
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PRACTICE—New plea—Question of Law. 

rai>ecl in tbe Couits below. [Lord Alkutsott.) 
Basant Singh v. Mahabik Pkasau, 

3d All 273 : 40 I. A, 86 : , 
14 M. L. T 64 : 17 0 W. N. 66y : j 
(1913) M. W N. 481 : 11 A. L- J. 469 : 
17 C. I. J 566 ; lb Pom L. R. 825 : 

19 1. C 3<40 : 16 0, C. 136 : 
2d M. L. j. 301 (P. C.). 

- plea — Qucftion of law—Tuol of 

sani—Plcti nol^-ai^cd m llie wnNen slalcmcnl. 

A plea raised on a rof'l^ar drawn up at the firs* 
hearing though not raiscO by ihc written state¬ 
ment could be considered b\ the Courts. [Ptc‘iards, 
C. J. and Bancrfec, J \ Kishun Sahai v. GaNga 
Bux. 25 I. C. 408 : 12 A. L. J. 45^. 

-xVeiD plea — Queslio*^ of law — Appeal — 

Val^alatnania — 1‘leadcr's name left out by over- 
sight — Whether prcsentablCs 

Where in a vakaUtnama the pleader’s name 
has been omitted by oversight, there is no due 
appoiidment of the pleader and the appeal is not 
on that account properly presented. This ob- 
jeclioD can be taken at anv stage of tlie case. 
{.Richardsy C, J■ and Banerjce. J.) Muhammad 


PRACTICE—New plea—Second Appeal. 

being one of law. 't was allowed to be argued in 
appeal on the understanding that effect would be 
given lo any deience that respondent might have 
-et up had the matter been agitated in the Court 
below, (^hadi Lai and ProaiiwaVt J J,) AbduL 
Hamid v. Muhamad .Shariff. 2 Lah. I*. J. 353. 

- Niw pica — Revision—Point not urged 

in the lower Court. 

A point not pul forth in the Lower Court nor 
taken in the application for revision cam ot be 
raised .»t the hearing of the application, (Odgers, 
/.) ATHIMULA.M PlLLAI V. PALANIANDl AMBALAM. 

23 Cr. L. J. 270 : 60 I. C. 670 : 13 L. W. 266. 

- PJew plea—Queslion of law. 

The plea oi rcs judicata being one in restraint 
of the light of a litigant lo have his case fully 
tried and determined, the judgment which is 
pleaded in bar ol this right must be strictly con¬ 
strued. {^cshagiri Aiyarand Phillips, 77.) Laxmi- 

I'ATHAYA V. Kama Chandra, 

20 M. L. T. 228 : 35 I. C. 421 : 
(1916) 2 M. W. N. 133 : 31 M. L. J. 311. 

- New plea—Question of law—Appeal^ 


Ali Kha.S V. JASRAM. 36 All. 46 : 23 I. C. 464 : i Decision on. 


11 A. L. J. 1015 

- New plea —Question of law. 

A pure question ol law, though nut raised in 
the primary Court nor mentioned intne memo, of ' 
appeal and is not one of jurisdiction of the Court I 
to entertain the suit, can be raised in appeal, it it \ 


An Appellate Court can decide questions of 
limitation, if no further facts than those before it 
arc necessary f'^'r that purpose. (Scshagiri Atyar 
and Rnina^aswami Sasiri, 77.) Ramaswami Pat- 
TAK V. Tikucha Mannadiah. 29 I. C, 86. 

-—iVew plea—Quc.slion of law—Plea of bar 


goes to the very root of the matter and raises tlie t ^vhelher can be taken first in appeal. 


question whether the Court was competcrl to 
grant the relief claimed. [Mookerjee and Ftelchcr, 
77 ) Ram Kissln Joydoyal v. Pookan Mull. 

56 1. C. 571 : 31 U. L. J. 269. 

I 

% 

- New plea—Question of law. 

An objection of clear law apparent on the lace | 
of the record should be given effect to even when ‘ 
not pressed, (tiichardson and Roe, 77.) Govind : 
Chandra Pal Kailash Chandra Pal. 

40 I. C. 230 : 25 C. L. J. 354. 

- -New plea - 'Queslion of Law — Appeal. 

The Court of Appeal may allow a question of 
law to be raised lor the first time in appeal when 
it thinks necessary and expedient in the interest 
of justice, but not unless the Court is satisfied 
that the evidence establishes beyond doubt that 
the tacts if fully inv»'siigated would have suppor¬ 
ted the new pica [Mookerjee and Bcachtroft, 77.) 
Basi Mohan Malakar v. Gobinda Chandra 
Karmakar. 22 I. C. 553. 

- New pUa—Question of law — Waiver — 

When to be raised. 

As a que^tion of waiver is a mixed question of 
fact and law it ought not to be allowed when Mic 
proceedings have gone a goud wav. [Mookerjee 
and Tettnon, 77 ) Basanta Ku.mari v. Ram Kami 
Sen. 91. C. 698 : 13 C. L. J- 192. 

____ New plea —Queslion of law—Appellate 

Court. 

Although the objection that the suit was barred 
by S. 66, C P.C., had not been raised in the Court 
below or in the grounds of appeal, the question 


The plea of bar of suit under S. 41 of ihc Evid¬ 
ence Act can be taken for the 6rst time in appeal. 
[Halifax, A. }.C,) Narain HarDattkai. 

67 I. C. 613. 

- Now plea—Question of law—Interpreta¬ 
tion of document. 

A queslion depending on the interpretation of 
a cause m a deed is one of law and may be raised 
for the fir^t time on appeal. (Robinson^ C. 7 and 
Maegngor, J.) Ko Thine v. Ismail Cassim 
Morad. 1 8ur. L J 117 

11 L. 6, B 856 : 1923 Rang. 61. 

- New plea —Question of law—Point of 

law depending on evidence — Jf can be raised at 
Idle stage of suit, 

A point of law depending on evidence Cannot 
be laiscd for the fust time at a late stage of the 
'Uit, [Pratt, J. C. and Crouch, A, 7. t.) NUR 
Mahomed v. Kessumal 20 1. C. 633 ; 

7 S. L. B. IL 

New Flea—Revision. 

Now Flea—Second Appeal. 

- New plea—Second appeal. 

VVticn a point is not taken in the lower Court 
that is a conclusive bar on an appeal in High 
t;ourt. As soon as it is established that the point 
ought to have been taken in the Court of first 
ii'Stance (he Court should refuse to allow it to be 
raised in appeal. [Mcars, C. 7. and Bancrji, J.) 
Syed SamasUl Hasan v. Syed Hasan. 

1923 A.430. 

[On appeal from 1923 A. 173 (8)]* 
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PKACTICE—New plea—Second Appeal. 

- plea^Second appeal—Point as to 

costs. 

Tt is a bad practice to allow an arpellanf who 
has taVcn no objection to an award of rost« 
against him in the lower Court to go to the High 
Court and a^-gue that point there. [Gr^mwoori ‘ 
C 7. and Pi^gciii, J ) Jaini Lal V. Firm of 
PURGA Prasad Dau Dayal. 1923 A. 334 


—- Nfiw 4)Ua—SeL0nd appeal—Jurisdiction 

objection as to. 

An objection to jurisdiction not tal^en in (he 
lower Appellate Court, cannot be entertained in 
second anpeal. {Rafiquc and Piggott, 71 ) Lala 
■V. Ram Chander. 63 i q, gSS. 


New plea—Second appeal. 


A suit for sale of property on a mortgage 
cannot in sec-^nd appeal be turned into a s-ltfor 
recovery of monev charged on immoveable pro¬ 
perty. (Pyve^ and Lyle. Jf ) Musoma Khatun i; 
Tahira Khatun. 19 I. C. 661 : ll A. t. J. 580 


PRACTICE New plea—Second Appeal. 

legal then be asked to be put in joint possession 
with the defts The case went to tnal and was 
argued in b^th^ lower Conns without any objec¬ 
tion, and nowin sec-nd appeal dett«. seek to pnt 
an erid to the whole of the proceedings on the 
ground that contradictory causes of action ought 
not to be tried together. iJ id. the defts cannot 
m second appeal raise a matter which has not 
been considered bv the lower C urts. tFlefc/icr 
and ^ewhoiild. J].) Dwarik Bala v. Njdhi 
Kam Bala 40 i c. 462. 

New plea—Second appeal. 

The poin s not raised in the lower Courts can¬ 
not be heaid in second appeal. {Sanderson, C. 
J and Mookerjee, J.) Beni Rai v, Natabar 

blRKAR, 33 


New p^ea Second appeal—Objection to 
pecuniary Jurisdiction. 

Objections taken to the iurisdiction of a Court 
due to the increase in the value of the mesne pro- 

- New flea—Second appeal—Cause of second 

n—Absence of, I anpeal {Jenkins. C J. and N. R. Chatlerjee. J.) 

J^^iiRUDDiN Mollah V AswiNi Kumar. 

141. C. 34. 


iion—Absence of. 

The question whether the facts set out in the 
plaint show a catise of action is one which goes 
to the very root of the case and as such may be 
allowed to be raised for the 6r8t time even in the 
second appeal. yKnox and Piggoft, 77.) Shrs 
Dayal v Jagan Nath. 12 I. 0. ill: 8 A. L.J. 922. 


'New plea—Second appeal. 


If for the first time, io second appeal, various 
questions of law have been raised but in order to 
decide them ev>deQce is required to be taken, such 
points of law are not admissible in second appeal. 

{Macleod, C. J. and Shah, J.) Trikam Lal v. 

Naoendas Jeth Lal. 1922 B. 148. i .aised iu lowe/Cou/ls-Vague"VeTereuce 


New flea — Second appeal — Damages _ 

Quantum of. 

A plea not raised in the lower Court to the 
effect that monetary compensation should have 
been awarded instead of the mandatory Injunc¬ 
tion and in the absence of proof of substantial in¬ 
jury cannot be raised for the fir^t lime in second 
appeal, {^hadi Lal, C. J.) Nur Mahomed v 
Gauri Shankar. 2 Lah. L. J. 463* 


New plea-'^ Second appeal —Not to be 

allowed. 

If a point which ought to be, but is not, taken 
in the trial Court and in respect of its direct evi¬ 
dence is give 1, it cannot be taken in second appeal 
especially when it involves a quet-t'On of f'^ct. 
(Chaudhuri. J.) Anwar Bewa v. Surendra 
Nath Rahut 56 I. C. 844. 

- New plea—Second appeal. 

The Second appellate Court will not allow a 
deleodaot to change the whole nature < f bis de¬ 
fence at the last moment and to set up a plea which 
he directly and fraudulently repudiated in the 
lower Courts. {Walmsley, 7) Sakbfswar Bez 
Mauak V. Gagan Chandra Manna. 55 l. C. 631, 

—- New plea — Second appeal — Tenancy — 

Terms of, 

A question relating to the acquisition of right 
of occupancy by ao under ratyai or to the rlguts 
of a tenant holding over, ca mot be urged in the 
High C urt in second appeal for the first lime, 
{N. R. Ch'ilttfjee and Duval, JJ.) Sheikh Gaza- 
raddin Mandal V. GanOaram Mandal. 

53 I. C. 12. 


New plea—Second appeal—Point not 

to the 


point in the plaint. 

A point not raised in the lower Courts can’t be 
taken in the final Court of appeal where there is 
only a vague reference to it in the plaint. {Shadi 
Lal and Jones, 77.) ^haraf Din v, Mokhan 

33 I. C. 748:86 P. W. R. 1916. 

- New plca-Second appeal-Objection not 

rais'^d in the written statement. 

Where a deft omits Io raise an objection in 
his written statement, he cannot rai .e it in second 
appeal. {Sadasiva Afyar and Spenoer JJ) 
An^amuthu V. Ramalinga Pillai. * ’ 

60 1. C. 766 ; 3*9 M L. J. 685. 


New plea—Second appeal. 


The plff. brought a suit in the alternative, first 
of all to recover certain particular specified land on 
the footing that a legal partition bad been made 
between the parties and, if the partition was not 


- New plea— Second appeal— Notice to 

quit — Oueslions to be raised. 

Where in an ejectment suit the defts. did not 
plead expressly in their wriiten s atement anv 
want of notice and there was no issue 

reeardi g the notice, the rWa of insufficiency or 
invalidity ot notice cannot be allowed to be rais¬ 
ed for the ftisttime io second appeal [Oldfield 
and Sadasita Aiyar, 77.i MuTHu ReoDi v 
MUTHU Venkatapathi Repdi 31 M L j. 854 ! 

(1916) 2 M. W. N. 180 ; 37 r. c. | ^ 

4 I<. W 168. 


:- ‘’Pteal—Questions to 

he ratsed 

An appellant cannot raise for the first time In 

second appeal t'^e contention that a decree obtain 

ed br the judgment debtor against the appellant's 
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PRACTICE—New plea—Second Appeal. ^ 

f.itlicr cannot be set off against a decree obtained P 
bv bini ill bis own right (Sankauitt .V^/r a>u1 
Ivbne If) K.\r.n('N'.\TiiAS\VAMi Iykng.^u v. » 
jLllaAMMAL. 23 I. C. 923 ■. 1 L. W. 431. 

_ \cw pic- 1 —Second 11 ppcttl—Alleviation I 

—•Absence of pica. , t , 

It tlie lact of attestor’s presence at (he time ot I 

execution is not put in is^uc in the lower Court, < 
it cannot be rai-ed in second appeal. (Benson and i 
Su»da>a Aiyar.fi.) Vkek.\IMU'D*VAN’M i’Tllu ( 
K\Rr'I*P.\ TukvaN'. (1913) M W.N. 400: i 

19 1. C. 589: 13 M. L. T. 463 : 24 M L. J. 534. I 

- ’.S'ew plea—Second appeal. 

Where a plea was taken in the first Court but 
was given up in the appellate Court and again 
urged in the High Court : Hil<l, that the objection i 
cannot be entertained in the second appeal, if it 
depends upon the dec'sion of a qiicstnm of fact. 

(A'ofwn/./I. y. C.) Amoi-NKSao K^wth. 

55 I. C. 481 ai ; IG N L. R. 89. 

-- Ne'iV plea-Second appeal—l hanye of 

plea. . , , r , 

When in a redemption suit, tb** deteiulant 

pleaded that the tnoitgagor had translcrred the 

equity of red'.mptinii to the mortgagee but it 

was found against him. he cannot be allowed to 

change his ground in second appeal that thcro 

had been a foreclosure to which the parties had 

assented (i>//mr/./.C ) Jaoat Pai- Sixgo n. IIau- 

NAM SiNoif. 3 O.L J. 244: 34 I. C. 746; l9 0. C. IGG- 

___ Xcu' plen — Second appe<il — Xew can' nol 

lo he set up. . 

in second anpeal .» pHf. cannot be permitted to 

resile from the poMtion he took up in tlic plaint. 
(Kanhaiya Lai, .1, J. C’.j Ciianhakia IIaksh i’ 
K'am Hahkmi. 32 I. C. 740: 2 0. L. J 601. 

- Xe-jj plea — Second appeal — Que- turns lo 

he raiscii 

A case not set up in lower Court cannot lie 
raised in second app al (Ltndsav, J. C \ SaswaI- 
SiNGH V BuikkaHI. 23 I. C. 8G0 1 0. L. J. 38. 

_ Xe 7 i> plea—Second appeal. 

Issue not raised in the written sfalemont cannot 
be raised in second appeal. [Das <ind Adamt, JJA 
KlIUB ]jKI. CpADIIYA V, JUGOISII I’RASAD 

Singh 1 P 23; 3 P L. T. 795 : 

1922 P. 398 

_ Xeiif plea—Second appeal. 

Where a point taken in the ( ourt of first inst¬ 
ance. was not raised in the lower appellate Court 
it cannot be allowed to be raised in second appeal 
(Millcr.C.J.and Adami, J.) r’lKTMi Mahton f. 

jA.MSHl'i) Kijas. 2 Pat. L. T. 403 . 

^ 1922 P. 289. 

New Plea-When can be raised. 

_ Xew plea —When can he raised. 

New pica is not to be allowed when it requires 
fresh evidence. (Ryves and Goknl I’rasad, JJ.) 
AjoDHiA Prasad is Mt. Majidan’- L. R, 3 A. 49; 

20 A. L. J. 92 :1922 All. 346. 

_ Xciv plea—When can he raised—Trial 

0 f suit—Laic sia^e. 

\ Court is well justified in disallowing the pUt. 
to embark on .3 new case at a late stase of the 


PRACTICE—Non-joinder of Parties. 

proceeding. (Chilly and Cuming, JJ) Govinda 
Kam Das V. AnuNP, K.^sr Indian Railway Co., 

I, ID. 52 1.C. 47. 

_ Niio plea—When can be raised—Failure 

to csliiblisli claim —Effect. 

Wht-re in a suit for injiu ction the plff. J-et up 
his t'tle as owner of ;i piece of land, but failed to 
establish owncisbif* and it appeared that he was 
in possession of a p trtnin of the land as tenant 
of the defts. on pavincot of the customary rate. 

th.u hav ing failed to establi-h title set up 
bv him his suit must be dismissed. (Shah Dtn, 
y.,K,n,nX,vn,n,ll.u<, Sison. ^ 3^6 

___.Wu- plea —When can he laised — X} ah 

legation in plCiatings. . t . 

.T^rcciULMit o( p^rtficTship or i.uiiuy 

rang© nent being not pleaded wtndd not be gone 

imo by Court. tVr//e»- and Ahdnr Rahim, JJ-) 

It l.A SOMANNA 1'. MaDDALA SEI-.IAMMA. 

18 I. C. 636; 13 M. L. T. 103. 

_ Xev) plea—When can he raised. 

When a parly has a valuable piece of evidence 
to support bis title wlucli lie produced and proved 
before ihc lower Court, the fact that he omitted 
to lav due stress on it in origin.il proceedings 
does not prevent him from advancing the plea in 
appeal, ['stuarl, /. C. itnd kanhaiy,} Lai. .-1. J. C.) 
Narain SiNGii l*ri*urv Commissioner of 
I’ARTAH oARtl 55 I. C. 896i 7 0. L. J. 93. 

_ Xew plea —When Ccoi he rai.sed — J'lial 

of suit. 

.\ tresh pleacAU be raised during the progress 
ol the suit if it arises out of facts subsequently 
come to light, and not within the knowledge of 
tuc panics before. [Lindsav, J. C ) SHEOD.VUsiiaN 
Lai. 7 '. .\csi ^ar SiNi.ih. 46 I. C. 62: 5 0. L J. Ii9. 

_ New plea — When can he laised. 

In appeal, questions of l.iw not ni ed at the 

tri.il were .illowed t'l be argneil ;is they required 
no luvthcr evidence and as the> alfectcd the 
status of a party to the suit (Miller, C. J. and 
' Foster, /.) R vja MakUNd 1)i;b v Sri Jagansath, 
It NAMANI. 2 Pat. 469: 4 Pat. L. T 437: 

1923 Pal. 97 : 1 Pat. L. R. 201; 
' 1923 P. 423. 


Non-Joinder of Parties. 

Sec also C. V. Code. S 99 and O. 1. R. 13. 

- Xoti-joinder of parlies—All heirs of the 

dchlor not impleaded. 

Where a .redilnr omits to implead all the heirs 
of iiis debtor but sues only some ol them, he can 
get a de-'Toe proportionate to llie shares of those 
defts. only, uni/ Gokul Prasad, JJ.) 

Sakju MisRA^'. Ghpi.am Hussain. 63 I. C. 87. 

---.Yuu-;uini/cr of parties—Ohjcction as to. 

The word mis-joindcr in S. 99 should include 
n m-joinder. therefore it seems sulheient to dis¬ 
pose ot the objection as to procedure. {Spencer 
and Ranusam, JJ.) TlllNA Shanmugiia v. MONA 
CiiUNA Nana Suubayya. 

16 L. W . 388 ; 
(1923) M. W. N 106 : 31 M. L. T. 366 : 

1922 M. 317 : 42 M. L, J. 183. 
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PRACTICE—Non-joinder of parties. 


open fo r,no,„~C. P. 

Plea ol non-joinder of others as plffs can he 
raised only by the defts. who have an interest in 

and not by those 
found subsequently not to have any interest there- 
in. [i^ahonaciiere and Kanhaiya Lai A J r<\ 
Chhotelal V. Badri Singh. 22 i. c' I'/e 
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PRACTICE—Parties 

or service of notice. (Wluie, C. /. and Oldfield 

(lyidj M. W. N. 751; 21 I. C 96 • 

25 M. L. J. 281* 


Non-joinder—Transferee pendente Jite 

Hie from person having 
neither title nor cause of action to sue is not a 

party to an appeal [Das and hncknill 

JJ.) hAMRUPGiR V. LaL ChAND MARU'ARI. 

3 P. L. T. 352 ; 1 P. 475 ; 1922 P. 243. 
Notice. 

See (1) (C. P. Code, S. 80 and O. 11. 

(2) Judicial Order. 

(3) Judicial Proceedings. 

Notice of Hearing. 


-- -Notice of hearing—Ex parte Judicial 

order—Power of court, 

A judicial order possiblv affecting or prejudic¬ 
ing a party cannot be made without givincr that 
party an opportunity to be heard. {Mookerjee 
and Cuming, JJ,) Rajexdr.a Lal Sur v. Atal 
Bihari Sur. 44 Cal. 454 : 39 1. C. 969 : 

25 C. L. J, 455. 


I Notice of hearing—Judicial proceedings. 
Without an opportunity given to a person to 
say what he has to say, he should not be deprived 
of his property in any judicial proceeding. {Moo¬ 
kerjee and Carnduff, JJ. ) Men Ajuddi Biswas v 
Toam Manual. 15 I. C. 176 : 39 Cal. 88l' 

- Notice of hearing—Dismissal for default 

—Place af hearing. 

Where no intimation was given to the parties 
that the case will be heard in camp, the magis¬ 
trate was not justified in dismissing the case for 
default while in camp, {^hah Din, J.) Mehr 
Bakhsh V. E.mperor. 22 I. C 495 : 

15 Cr. L. J. 143 : 53 P. I. R. 1914. 


- Notice of hearing—Setting aside order. 

An order in favour of a party got without fraud, 
should not be set aside without notice to the party. 
(Sadasiva Aiyar and Moore, JJ.) Bashvam 
Reddi V. Somasundaram Chetty. 32 I. C. 897 : 

3 L. W, 250. 

- Notice of hearing—Absence of statutory 

provisions—Natural justice. 

In all judicial proceedings where no specific 
rule as to notice exists the rule aiidi alteram 
applies as the principle of natural justice, 
(Spencer and Seshagiri Aiyar, JJ.) Venicata- 
RAMA Aiyar v- Krishna Aiyar. 38 Mad. 1091 : 

2 L. W. 200 : (1915) M. W N. 181 : 
16 Cr. L, J 128 : 17 M. L. T. 164 ; 
27 I, C. 192 : 28 M. L J. 204. 

Notice of hearing — Objections to — 


Waiver. 

Whereby a party having notice of a motion 
contests it on the merits, he must be held to have 
waived objections as to irregularity in the issue 


M Retrial-Notice 

Neilher party is entitled as of right to a notice 

intimating the date fixed (or the rebearm^ of thf 

case when a case is remanded for retrial to toe 
first Court. This rule applies both to LTrar and 

(Batten, A. J. C.) Gosavi i-. Malraj. ' 

131. C. 807: 7 N.L.R. I 72 . 

Notioeef hearing—Notice to counsel 

Where notice of the adjourned dafp of II' • 

of a petition is given to the°"counsefwho saTd a1 
, reto iwd "the '-iructions andl"l 

papers, it was held sufficipni 
kL ndsay, J, c.) Boni Madho y. Kanhaiya Lal 

43 1. C. 481: 4 0. L, J. 561 ’. 

parties is 

P-s"ed"\tfi;houV a.r ^o 

Thakur ^ Janardhan Prasad 

68 r. c. 337. 

parties informed as to the transfer and Ihe"'^ 

.^heet should show thal it is so transferred 0 ^ 1 ' ' 

wise, a dismissal for default by the CourMn 
the appeal is transferred is irregularan^ ’ 

set aside. (Cha,nier C J atrd 

Sukha Singh Br'ick Upadhya /.) 

39 I. C. 45 : 1 Pat. L, W. 245 . 
Parties. 

The same individual even ib differentcanac**- 
cannot be bath a plaintiff a„ri nfL i 
and toe same aetto" The sam/° 

being brth executors and beneLiar^! 

will, all possible conflicting ZZIVI n ^ 
represented and some should represent to® 

executors while the others can argi5^ for 
individual rights. (Heaton r t lor their 

JAMSHEDJI NAOROJI GAMADIAy* 

Gamadia. ^amadia y. Sorabji Naoroji 

25 Bom. L. R. 1137 , 

of paramount 

tlTto have"°Lei" 71^' 

ground that he claimed paramount fffle"'' 
suit is decreed against htm f 

fuddin and Chapman TjI eisn^o m 

Bachan Chowdhurani. ' 


thercan ^bTZrZkZffZZny 

^Effect of. ^ ^^<^i^--Bvtdenc^ of 
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PRACTICE —Partition Suit, 

Additional dcicndant? brought on record on an 
appi cation p’lt in by them and allowed cann-.t 
be struck otf the record and their evidence can- | 
not be ignored at the stage of an appeal from a 
decree m their favour after the whole case lias ! 
been decided (Piegot. J. C. an i Lindsa\\ A. J. C.) j 
Mir Svfd Hasa 7’. Taiyaba 11eg4M i 

26 I. C. 547 : 1 0. L. J 591. I 

Partition Suit. ! 

_ Partilion suil^Proccdure —Multiplicity 


of auiis. . I 

It is iv*t competent for a Court, in a partition ! 

suU to leave open questions of the negl'g'^nce of | 

tlie manager and recovery of outstanding bal* i 

anccs. to sepuate suits. The proper procedure ; 

would be t •> deal with these ina-ters in the parti | 

lion proceedings tliemselves when accounts are j 

being taken. {Maclcod, C. onci Shah^ J) 

GULAB CuAisD V. Ramnath. 

64 I, C 995 : 23 Bom. L R. 1171. 

- Partitioii suit—hnpossihilily — Decree 

for sale. 

When there are actual difficul'ics in partition 
the C mri may order sale: oiherwise part'iion mav 
be granted. {Chnniicr, C. J. and Sliarfuddin, J.) 
Lalit Kisiiore Mitiira V GiROHAR Singh 

20 C. W. N. 1208 : 1 Pat. L. J 441 : 
35 I C. 861 : 2 Pat L. W. 383. 

Plea—Limitation. 

$^c (1) Limitation Act. S. 3. 

12) Practicf—Limitation. 

(3) Practice— New plea — Limit a ■ 

TION. 

(4) Local Acts Pleader. 

Sec olso{\) Legal Practitioner. 

(2) Legal Practitioner’s Act. 

(3) Practice— Pleader’s fees. 


_ Pleadcr^Diilies and powers oi. 

When a Vakil Is appointed under a power-of- 
attorney to argue a case, to inspect records, to 
execute documents and to deposit and withdraw 
monies and do all such other acts he is not en¬ 
dowed with Dover or authority to compro¬ 
mise the suit he is thus retained to argue. 
[Lord Atkinson.) Sahat KumaRi D'SI v. AmUI.i YA- 
DHaN KunDU. 32 M L. T. 137 : 

17 L. W. 481 : 27 0. W N 629 : 

25 Bom. L. R 648 : 37 C. L J. 601 : 

(1923) M, W. N 392 ; 1923 P. C 13. 


_ Pleader—Right to be heard—Amicus 

curiae. 

It IS the general practice to hear Pleaders on 
behalf of persons in Civl and Criminal matters 
and secure their assistance as amicus ciinac 
though parties have no right to be heard cither 
bv pleader or p^rsonallv. [Richards, C. J i Pam 
NiHORE Umar 1;, Emperor. 8 A LJ.237: 

10 I. C 740 : 12 Cr. L. J. 231. 


--- pleader - Vak»latnamah lu Execution 

proceedings fcnt for—Clai n petition. 

Whore a d-cree holder’s pleader has pm in his 
Vakalalnamoh in a proceeding in execution it is 
not necessary that lio should put in a fresli 
Vakalatiuimali in a clsim petiti-m. [Afa leod, C. 
J and Crump, J’) Dagdu Rajaram i». Laxman. 

26 Bom. L.R. 462: 1923 Bom. 412 (1). 


PRACTICE —Pleader. 


- Pleader — Admission. 

Per Fawcett,J. Parlies are bound by their coun¬ 
sel's admission unless he has been induced or 
tnislcd by some circumstances to make a statement 
under a mistake. [Pratt and Fawcett, JJ.) 
Doddava V. Yellawa. 

70 I. C. 417 : 1922 Bom 233. 


- Pleader—Retention of moneys. 

A solicitor is entitled to retain suen moneys of 
his clients as in accordance with the rules of the 
Court he would be justified in claiming. {Page, J.) 
lADAB Chandra Mitver v. Romesh ChU'Joer 
Bose. 27 C. W N. 537 : 1923 C. 6a3. 

-- Pleader — Am-muktear. 

Tlio igh an am muktear gives an assurance that 
a purchase ol property by him would not be 
objecicd to, his principal and those claiming 
Under him are not estopped from disputing the 
purchaser’s title [Cliactcrjec and Ptarson.JJ.) 
loTi Prasad Chatterji v. Dasarath Gho»h. 

63 1. C. 109. 

_ Pleader—Diity to disolose documents. ^ 

An Attorney must be very careful to ascertain 
what exactly are i^e documents in tlic client S 
possession and if he finds that there are docu¬ 
ments which have not been disclosed he must at 
the earliest moment bringthem to he notice of 
the opponent and give him an opDortunitv of 
inspecting them. No step, however, need be taken 
against the attorney unless the question is of such 
a serious nature that it is in the interesis of the 
profession as a whole and of the liiigaots in 
general that a full enquiry is to be made into it 
I by a Special Lcnch. J.) An Attor- 

j NEY, In re. 6l L C- 908 : 25 C W. N. 99. 

I- Pleader—Failntc of, in duty—Whether 

fraud by client. 

I The failure of a pleader in his duty by allow¬ 
ing essential points in the case to be overlooked, 
is not a fraud by his client \Sewhould, J.) 

KiraM Chandra v. Bono Behari Datta. 

69 I. C. 752. 

- Pleader— Original Siiie, High Court. 

A Vakil in ihc Original Side, is nui entitled to 
refuse to t ike a necessary step in the case because 
his whole fees arc not paid and at the same time 
refuses his consei t to the transfer of the case to 
another Vakil. Ail that he can do is either to insist 
on the payment in advance or rely upon lien 
on the papers or to file a suit lor recovery <>f the 
fees [Wallis, C. J. and Krishnan, J.) RajaH 
MUthukkishna V Nl ksb. 44 Mad 978 : 

(19211 M. W. N. 562 : 69 I. C. 696 : 
14 L. "W. 154 : 41 M. L. J. 218. 


^Pleader—Witness. 


—— — rifaacT — 

rhe rule as to exclusion of witnesses from 
art until they have been examined does not 
>ly 10 counsel who is cited as a prevention 
ness. There n.ay be circumstances which may 
kc it desirable for counsel not to appear in a 
c in which he is a witness but they would not 
idei his appearance illegal, [Wallis, C. J and 
shnanj.) Vemukeddi Babu Kbddi 

44 M.td. 916 : IS L W 708 : 

22 Cr. L J 588 : p8 I. C. 898 : 

(1991) M. W N 440 ; 41 K. X. 
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T u Action of—How far bindacUent 

^Liability for action of clerk. 

In itie eye of ihe iaw a Header is responsible 

^r any Iraud practised by his clerk on his clients 
He IS a.mp.eiely responsible lor the acts and del 
faubs of bis cleik if he relegates to the clerk the 
duties which he owes to his diems because 
he cannot be alh wed to so relegate. Fraud 
or gross negligence, amounting in law to 
fraud, of a pleader is not binding rn 'he client 
and a court can rtsh re an appeal dismissed on 
account oi such fraud on the part of appellant s 
pleader. {Sundara Aiyar and Spencer JJ \ 
Muruga Chettyzi. Raja Swami. 

14 I. C, 823 (2) 


Pleader — Duly of pleader to court and 

client. 

Where a pleader received printing charges from 
bis client, bui did not deposit them in court and 
the appeal was dismissed for non-appearance but 
his clerk intormed the client afier such dismissal 
that the appeal was decided against him and the 
pleader gave no explanation to the court nor did 
he inioim the irue fac s to tbe client, Hild,\h^ 
pleader was gu>liy of unprofess'oial conduct. 
It was the duty of the pleaoer to inform the court 
as well the client oi tbe true facts. {White, C.J., 
Sankaran Hair and Ayltng^ JJ.} G. Krishna- 
SWAMI Ajyer, In ts. 14 I. C. 966. 

Vakalatnarrah —Name of thad- 


PEACTICE—Pleaaer's fees. 

Pleader’s Fees. 

‘ ^^-457 and 46l~Land acquisition case 

Acqu^^orict 

457 oUhe H pi o wiihin rule 

HO/ 01 the High Court Rulesand so a Dleader*<i 

e in sucti pi ceedings should be calculated 
accoroing lo rule 401 aid not rule 4%7 ?r I 

jjj 2; 

14 I. u. 214. 

5,000 i,r pleffi ?ee° 

1923 Bom, 398. 


Pleader's fees—Costs. 


4^ I Ainu 'au-iv u mc: {jj pk^utl 

er infended to be engaged not filled up--Effect of. 

Where the name of the pleader was leit blank 
and it was clear that none but Mr. Jatkar was in¬ 
tended t > be eniplcyed and that he accepted the 
emj loyraent, the omission was a mere irregular 
ity wh cb does not vitiate bis emj loymem or Ihe 
power of attorney. {Kotwal, A. J. C.) Mul 
Chand V. Radhabai, 6 N. L. J. 179 : 

1923 Mag 281. 

^Pleader — Delegation of authority — 

^ ^ ^ t A « 4 ■ jt ^4 fm^ J ^ A ! ^ ^ ^ t 


In a suit lor ejectment where the value of fhP 

purpose of court-lees assess 
f annual rei.tal value, the pleader’s fees 
should be assessed not on that value bm nn ih «4 

value of the property which will be ihe value for 
purposes of jurisdiction. {Macleod, C J and 

Shah,J.) Bai Meherbai o. Dadina. ' 

64 I. C. lOOO : 23 Bom. 1 E. H83. 


- * f l/y' I# 

Pleader employing another to act join.ly wiih 
him or for him. 

Pleader employing another pleader to act for 
or jointly with him must conform to O HI. R 4, 
C.P.C., in case there is no exemption under Cl 3 
of the lule. 36 A 46, Foil. {Stunyon, A. J. C.) 
Dhanoolal V. Baji 

37 I. C. 103 : 12 N. L. B 189. 
Pleader—A f>fearing for opposite side 

t • • _• • 


A legal practitioner engaged from tbe beginning 
to appear for one paity should not appear for the 
opposite side unless under extraordinary cir¬ 
cumstances. {Kanhaiya Lai and Kendall, A. J. 
C. ALi Muhammad, In re. 

37 I. C 142 : 19 0. C. 237. 

——— Pleader — Advocate — Barrister—Authori¬ 
ty to bind client by compromise. 

Barristers praciising in Ind an courts do so, not 
because thev are members of the bar, but because 
they a e en'illed under rules for the admission of 
advocates of the court, and are subject lo the 
same liabilities as oiher advocates of the Court. 
A barrister practising in Burma cannot bind his 
client by a con promise made, or consent given 
without the client’s express authority. {Rigg, 
J .) M. Haroon V . M EbRahim. 

64 I. C. 528 : 13 Bur. L. T. 224. 

C, D.— VOL. IV 44 


of. P^’‘‘d^'-sfecs-Ta:.i„g Master, opinion 

Od a q uestion of pleader’s fees the ..i 
allows the opinicn of .he taxing master to p.J^af/ 
and It will not interfere with u unless it is wrong 
n piiDciple or very clearly wrong i,, detail^ 

hILAndrai''*"''*''' Gambhirchand^Baunath 

63 I. C. 87 : 23 

^ /«5— Basis of calculation— 
^Suiffor injunction. nation 

A suit for injunction valued for puroose* if 

tns-“S r.? - 

Elf;, -sa 

purposes of court-fees as well as 
jurisdiction should under S 8 of^ 

Valuation Act. ha,e been^esan,! ScoUSnZ" 

J .) Amirchand,.. Hakim Ali. llzlilsei . 
—— Pleader's tees-Uedempiion suit. 

In a redemption suit ihe amount oi ledemotinn 
deterirmes couri-iees and inric.^- 

pleader’s fees are to be calculated theuon"(SceH 
Smith, J.) Manohar Lal Khushi Shah!^ 

61 P. W. E. 191T, 

—— Pleader's fee-Land acquisition case 
Pleader s cosis can be allowed in land aouisi 
fion cases on the difference bet*een^X 
amount claimed and the amount awarded 
Smith and Agnew JJ\ Komu/ao d * ^ 

O <;prRRTARv .St;’*/.;: ^ i^lnwar Ramzur Singh 
p. secretary of State 174 P w. B. I9i3 .- 

21 I. C. 270 : 309 P. L. B. 1913. 
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PBAClICE—Pleader’s fees. 

- Pleader's fee^Suit dismissed as having 

aba ie^. 

In calculating defendant's costs ii a case where 
the suit is diS'T»issed as having abated on the 
death of ihe pi f. the pleader’s tec to be allowed 
is t .e same as in the case of suit dismi*'sed tor 
defauh of prosecution after Irarning of issues, 
i.e., oi ly one hall of the lull fee should be award¬ 
ed. {Spencer and K*'ishnan^ JJ .) UONTU Fedoa 

('HFNCHAYYA V. MALLANf BaLAYYA. 

10 L. W 656 ; 54 I. C. 118 : 

43 tf. 284 : 37 M. L. J. 596. 

- Pleader's fee—Counsel tuslrttoicd by 

vakil. 

\Vh»*re counsel appears instructed by the party 
in person the Utter can claim as part of the 
costs decreed to him 'he reasonable lee paid to 
bis c .uns^l. Where counsel is instructed by a 
vakil the Taxing Otficer of tne Court rnav certify 
for his fee which is recoverable in addition to 
the ad valorem ice allowed for the vakil. {Saif 
karun Natr, J.f Srinivasa Iyenga'^v. Kanni- 
APPA ChETTY, 15 M.. L. T. 411 ; 24 I 0. 895 : 

26 M. L. J.56'. 

[Ove^Tuled on appeal by 33 1. C. 9U6 ] 

- Pleader's fee — Declaratory suit. 

In a suit for declaration the fee to be fixed is 
in the disciet on of the court, as K 31 of the rules 
under ihc Legal Pracdtio lers* Act (13 oi 137b) 
did not apply. [Miller and Sadastia Aiyar^ JJ.) 
TALUPULA CHINNA SUEiBAYYA V. TALUPULa 
P iCHAM.Mv. 21 1. C. 541. U9l3j M. W. N. 867. 

- Pleader's fee—Certificate of fees received 

after argumeuls^Costs. 

Where a pleader’s certificate of fees received 
by him was lodged in court after the argumenis 
had commei'ced the amount of Ice was not 
allowed a^ co-'ti. {Evans. J. C. and Lindsay, 
A.J.C.) Raghubir Singh V. Umrao jmngh. 

13 L C. 600. 

- Pleader's tecs—Dismissal for default— 

Withdrawal of suit, 

A withdrawal of a suit after several witnesses 
have been examined is not tantamount to a dis 
missal lor default and pleader’s fees snould not 
be calculated as in the case ot a suit dismissed 
for default. In the case of a withdrawal the 
opposite party is entidcd to his full costs. 
and Adami/jJ.) Ramkishvn Das v. Beni Pra¬ 
sad. 3 P.L. T. 314 : 1923 P. 00 

- Pleader's fee—Advocate or attorney — 

Personal appearance. 

All adv'.catc or attorney who personally ap¬ 
pears and acts in a suit as a duly constituted 
agent of a party, cannot, by the mere fa^t that 
he is a member of the legal profession entitled to 
practise in coun, charge the other side with an 
advocate fee. {Partett.J.) C. Burn v Kkymer. 

6 Bur. L. T . 160 : 20 I C. 971 

7 L. B. B. 56 

--- Pleader's fees—Rules of the Commts- 

siotier's Court — Sindh. 

Where the intricacy and length of the trial '\a 
due to the defts. having made the plff.'s suit 
a test case to decide important questions 


FRACIICE—Pleadings—Cause of action. 

bearing upon their right of disposal of waste 
lands the piffs were entitled to have tbe pleader’s 
ft-e assessed under Cl. G of Appendix VI of the 
Rules of the Sindh Court. 4 S. L. K. 37, Disl. 
{Pratt, J. C. and Crouch, A. J. C.) The Karachi 

MUNICIPALITY V. SHA.MOO LaDHA. 

30 I. C. 19 : 9 8 L. R. 10 

0 

Pleadings. 

See also C. P. Code, O- 6 and O. 7. 

Admissions. 

Cau»e of action. 

Defence- 

False averments. 

Fraud, 

High way- 

libe'al construction. 

Ob|ect of. 

Pi oof. 

Redemption. 

Relief, 

Variation. 

VeriHoation. 

What is. 

Miscellaneous. 

Pleadings—Admissions. 

- Pleadings—Admission—To be taken as 

a whole. 

It IS permissible for a court to accept part and 
reject the rest of any witne-s’s testimony. But 
an admission in a pleading cannot he so dissect¬ 
ed, audit it is made subject to a condition it 
must cither be accepted subiect to the cr^nddion 
or not at all. {Lord Dunedin), Motabhov 
Mulla V. Mulji Haridas. 89 Bom. 399 : 

17 M L T. 402 : 
13 A. L. J. 529 : 19 C. W. N. 713 : 
21 C. L. J. 507 : 17 Bom. L. R 460 : 

2 L. W. ^24 : (l9id) M. W. N. 622 : 
29 I. C. 223 : 42 I. A. 103 : 28 M. L. J. 689 (P.C.}. 

’Pleadings ~ Admissions—Effect of. 

A statement in a pleading is not an admission so 
as 10 dispense with luriher proof. {White, CJ. and 
Oi lfield, J.) Kullappa Chetty v. Subbaraya 
Chetty. 251. C. 22, 

- Pleadings — Admissions — Procedure-^ 

Two sets of defendants. 

Where some defendants a^mit the plaintiff’s 
claim ai'd the others do not and no separate relief 
c luld be given as against those that admit the 
claim. Held that no decree could be passed against 
such defendants, unless the plaint'ff fails to estab¬ 
lish his case. J.C. and Lindsay, A.J.C.) 

MiR Syed Hasan v. Taiyabx Begam. 

26 1. C. 547 : 1 0. L. J. 591. 

Fieadingt—Cause of action. 

- Pleadings —Cause of <io/fo». 

The plaint must be read befoie anything else 
done and if it discloses no cause ol action, the 
suit dies without reaching the point when juris* 
diction can be discu>sed, or raiher there can be 
no lurisdiction unless there be a cause of action. 
{Harrison, J ) ]awAUAR SiNQH v. N. D. SassOON 
& Co., Karachi. 1923 Uh. 890. 
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JEACTICE—Pleading*—Cause of action. 

——- Pleadings —Cause of aotion—Hundi 
Where in a suit on a hundi. the hundi is not 
admissible in evidence for want of proper cbm- 

on ^ fallback 

r.r^ ^ ^ consideraiion for the hundi 

provided the terms of ihe plaint ate wide enough 
to include the original consideration upon which 

A 178 ofst fA^' ■ 221 Foil. 26 

A. 178 Dist. {kenstngton, J.) Peopl^^-s Bank 

OF India v. Abdul Karim. p 

75 P. L. E. 1912 : 14 I C. 612 : 

65 P. W. E. 1912. 
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io. 


- Pleadings—Cause of acHon-Objection 

non-existence of cause of action shou'd 
first hearing a„d it should nut be 

allowed to be raised for the first time in second 

ap .eal. {Johnstone, J.) Bhup Singh v. [ivan 

2P.L.E. 1911: 

28 P. W. a. 1911, 

Pleadings—Defence. 

Ter Walmsley^ —Where ihe wriilen state¬ 
ment assei is to t ihe suit is barred by limitation 

It cannot be held that the plea ought to be stated 

more explicillv, as b/reference to the pa tic-ilar 
anic.eot the Limitation Act. Walms 

ley . and Su^rawa^'dy, JJ.) Gnanendka 

Mohan Dutt v. Umesh Chandra Guha 

26 C. W. N. 985 : 1922 Cal. 544 


PKACTICE—Pleadings-Liberal construction. 

— —Pleadings—Fraud-Proof 

clear?f prove"?" l^Z^dTr and 

Haridas Mookerjee. 37 l.C. 707 : 24 ti.L J Isl 

— - Pleadings—Fraud, 

A general allegation unaccompanied by parti 
culars does not amount to an averment of fraud 

of vvhich any Court would take notice Waiiua 

5 A C 685 ttl. inZIJi 

ooZiULUL, M«"7, - 

17 C. W. ij. 524! 


Two pleas, in a plaint to set aside a document 
h undue influence are not inconsistent 

where there is a clear indication in the plaint 

nuence. if there was any omission of anv 
specific plea as t) undue influence, it will be 
cured by the subsequent statement that undue 

and Broadway 

72 P. W. E. 1917 ; 39 I. C. 798 : 9o p. R. 1917 


Pleadings— Fraud—Plea of. 


~~~~~~Pleading<i—Defence -EvicHon suit. 

A lessee can set up eviction by a person having 
ti le paramount in a suit by lessor for rent 
{Mookerjee and Beachcrolt, JJ,) Surendha 
Narain Roy Chowdhurv v Dinanath Basu. 

36 1. C. 33 : 43 Cal. 554. 

Pleadings—False averment 


A party relying on fraud ought to allege it 
specincallv in the plaint. (ScoU-^Smith and Bkadi 
Bal, JJ,) Ghaman V. Kanhiya Mal. 

15 P. W. E. 1916 ; 26 I. C. 426 : 121 P. L. E. 1916. 


- Pleadings—False averments—Effect of. 

The effect of a false assertion in the plami on a 
certain matter does not entitle the court ia refus¬ 
ing the pJiintiff another relief to which he is 
entitled. {Henson and Bundara Aiya»f JJ.) 
SUBKAMANIA REDDI V. RAMACHANDRA REDDI. 

10 I. C. 498 ;9 M. L. T 476 


— -Pleadings— Fraud—Definite allegations. 

An allegation 01 fraud must be made ,n the 
pleadings definitely and categorically according 
to O 6, R. 10, C, P. C., and must in no circum¬ 
stances be al owed to be made at a later stage of 
suit. {Coutts 1 rotter and Seshagiri Alvar JJ ) 

Govindaswami Naidu V. Ethirajammal. 

34 I. C. 1 : (1915) 1 M. w. N. 180. 


Pleadings—Fraud—Proof of. 


The Court should not insist upon direct proof 
of fraud in every case since fraud could not be 
proved po^tively. {Piggott. J. C. and Kanhaiya 
Lai, A. J. C.) Baldeo Singh v. Puttu Lal 


- Pleadings—False averments—Dismissal 

of suit, 

A Court should not dismiss a suit mainly on 
the grjund of false averments in plaint. (S/a»yo/i, 
A. J. C.) Loola V . PyaRe. 33 I. C. 497 : 

12 N. L. E. 57. 

Pleadings—Fraud. 

See also Evidence Act, S 44. 

-- Pleadings — Fraud—Allega lions. 

In suits on the basis of fra id definite and clear 
allegations must be made {Banerfee and Walsh, 
JJ.) lachmi Varain V * Kishan Kishore. 

14 A L. J. 25 ; 33 I. C. 913 : 38 All, 126, 

■ - Pleadings—Fraud—Who can set ut, 

A person cannot be allowed to plead fraud of 
his own predecessjrs to avoid the legal conse¬ 
quences of tho.se transactions. (Beaman and 
Hayward, JJ.} Nathamuni v. Sabinibai. 

37 Bom. 217 : 13 I. C. 583 : 

18 Bom. X. E. 1011. , 


31 I. C. 69, 

Pleadings—Highway. 

— -—Pleadings — Highway — Public and 
private rights of way—Allegations. 

Id pleading a public right of way the Termini 
need noi be set out because the public have a 
right to Use the way for all pu^po^es and at all 
times, but in pleading private rights of way the 
Termini or ihe way and the course which it I’akes 
must be shown wi.h reasonable precision. (Das 
J.) Rammanohar Sahi V. Mithila Prasad Sahl 

57 1. C. 151. 


—muertti VQDSinietlOll 


Pleading s —Liberal construction—Sub- 

^ ^ 9 ^ . A_ w k 


stance to be looked to. 


r description of the cUim is not 

fatal. The liw 1 joks at the substance and not at 
the torn). If a claim for money had and received 
by the deft, was described as damages, it does not 
much mider. (Walsh, J,) Her Pal v. Ram 
SaRUP. 841. C. 173. 
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CIVIL DIGEST, 1911—1923. 


PRACTICE—Ploadiogs—Liberal coostruction. 1 • 

___ Plcatiings^Libcral construction. 

MocUod,C.J.-n\s n^t the duty ‘■/the 
HighCourito read pleadings lu the mofusMl 
Courts as strictly as they would be read il they 
were filed in the ChanceryDivision of the Supreme 
C -art. The Indian Courts have a much larger 
ran^c of vision, aod the case cannot be 

defc^atetl merely on the ground of some technical 
defect in iheir pleadings provided on the real 

issues in the case tliev succeed, {Macleod, C. J.\ 
and Shah, J.) DhaRMADAs KaushalYADAS v- 

KaNchhodji Dahyachai. 

64 I C. 617 : 23 Bom. L. B. 1009 

_ Pleadings—Lihoal consiruction—Strict 

accuracy, tf expedcci. . . 

The High Court on appeal and dealing with 
pleadings in he mofussd will not be so ^^/rict 
as it would be in cases from the Original Side of 
the Hi«h Court. {Holniwood and Chapman, JJ.) 

Arabar Kahaman V. Ismail Ebrahim 

27 ^7o. 

_ Pleadings—Uherat constnictiou. 

A couit of jus'ice should not refuse an appl'ca- 
tion which on the merits it ouBht to grant. 

simply because ihe applicant asks the court to 

exercise its powers under a wrong provision of 
\z\v. {Abdul Raoof and Mott Sdgar, JJ) Uttam 

Singh v. Mt. Kuttan Devi. » ^ 

6 Lab. L. J. 217: 1924 Lah. 28. 

_ Pleadings—Liberal construction— PUa 

that debt not bmding. 

In a suit loiecovci from tli© properties ol a 
mult debts incu'^red by a deceased mata thipati, a 
plea that “the debts arc not binding as they were 
not and could not have been contracted for its 
bencht” includes both the Icgiiimacy of the pur¬ 
pose which the debt was bonowed and the neces- 
sity to borrow. [Krtshnnu and Runtesattt^ JJ \ 

LAKSHMINDRA THIRI HASWAMIAR V. VlBHUDHA- 
PRIYA THIRTHASWAMIAU „ r , 

17 L. W. 274 : 44 M. L. J. 187 : 

1923 Had. 288- 

_ Pleadings — Liberal construction — 

Miifassil. 

Pleadings which arc loosely drawn and do noi 

contain accurate and legal methods of founding 
and describing rights alleged or denied, could 
not be taken too htci ally and the substance of 
the averments should alone be looked into. 
(Sadasiva Aty >r, Spencer and Bakewell, JJ.) 
PRYAGA Doss JEE VARI' V. VBNKAMA NaIDU. 

23 M. L. T. 137 : 7 L. W. 477 : 
44 I. C. 641 : (1018) M. W N. 346. 

____ Pleadings—Liberal cortstruclion. 

Allowance must be made lor the inaccurate 
mode of setting forth claims of persons and the 

answers or delenccs to ihem. The court must 

look not Ol 1 to t ie mere wording of the plaint 
but to the issue which was settled for trial and 
to the manner in which the case was treated in 
the lower courts. {Oldfield and Tyabjee, J J ■) 

AtHJMANILA VRETHIL KaNNU PILLAI V. Kayi- 

vari Gopalan Nair. 

26 1. C. 337 : (I914j M. W. N. 883. 


PRACTICE—Pleadings—Proof. 

_ Pleadings—Liberal oonstruction. 

Mofussil pleadings should not be construed 
st icily. 28 Bom 567. Ref. {Drake Brockman, 

J C.) ViSHWANATH V. SHANKER LAL, 

34 I. C. 704 : 12 N. L. B. 90. 

- Pleadings ^Liberal construction. 

Pleadings in Ind’a should not be too strictly 
construed. {Chapman and Atkinson, JD 
Krishna Chandra Mandai. v. Ram Sahai 
KataRI. 41 I. C, 577 : 2 Pat L. W. 46. 

Pleadings—Object of. 

_ Pleadings — Object of'-Collision case— 

Plaint. 

The decision of a case should be founded upon 
a case to be found in ihc pleadings or involved in 
or consistent with the case theicby made. Id 
collisiOQ cases, especially the plaint should be so 
framed thai it sets out the circumstances oi the 
collision, with clearness and accuracy, to enable 
his adversary to know the case he has to meet, 
and state the pariicular acts of negligence that 
accoiding to him caused the collision. {Mookerjee 
and Buckland, J J .i Rees v. YoUNG. 

25 C. W. N. 519 : 66 I. C. 745 : 34 C L. J. 178. 

- Pteadtntis—Object of—Court, duly of. 

The ob|Cci of pleadings is that each side may 
be fully alive to the question about to be argued 
in order that they may have an opp. numts of 
bringing f. rward evidence appionriate to the 
issues. W hen the pleadings arc vague it is the 
duty of the court to have Ihem clearly specifit.d. 
22 C. 324 iP. C.) ref. to. {Piggott, J. C, and 
Lindsay, A. J, C ) MiR SVED HasaN v. Tvaba 
Begum. 26 I. C 547 1 O.L.J. 591. 

Pleadings—Proof. 

_ -Pleadings—Proof—Case set up in plaint 

not proved — Effect. 

Adoption was alleged in a plaint but the pin. 
failed entirely to prove his case of adoption. In 

I such a case his claim to one of the items cf pto- 
pcity cannot be decreed simply because v ne of the 
defcodams admits his claim theiclo and the alleg¬ 
ed adoption cannot be considered valid lo the 
extent of one such single item alone. {Lindsay 
and Stilatman, Jj.) Kundan Lal v MakUNDI 
KuNWAR. 45 All. 671 : 1924 A. 150. 

_ Pleadings — Proof — Variance between- 

—Rule against—Scope of .... 

As a general rule parties should be kept to their 
pleadings, but ihis is not of unive»sal application 
and every variance between pleading and pro^f 
is not faial. The rule ihat the pleading and proof 
must C('Trespot'd is iiuenoed to serve a double 
purpose ; first lo apprise the defendant dislincily 
and Si ccifically of the case he is c-lled upon to 
answer ; and secondly, to preserve an accurate 
record of the cause of action as a protection aga¬ 
inst second proceeding upon the same allegations. 
The test is whether the dclendant will betaken 
by surprise if relief is granted on facts e>tabhsh' 
ed by the evidence A variance between a plead¬ 
ing and what is proved is immaterial unless it 
hampers a detcncc or unless it relates to an 
integral part of the cause of action. The Court 
. will depart from the rule that proof must conform 
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3atis6ed that justice will 
not be done between the parties if the suit were 

dismissed on a technical ground, with the pros¬ 
pect of a further litigation for the determinaiiori 
of a comroversv then substantially r.pe for settle- 
ment. {Mockerjee nnd Chotzner JJ ) Ananda- 
CHANDRA ChaKRABARTI V. Broja Lal SiNGH. 

36 C, L. J. 356 : 50 C. 892 • 

1923 C. 142. 
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T —Variance—E (feet of 

part performance, ' 

When ihe case made in a plaint in a suit for 
specific performance, of a contract embodied in a 
certain document, is thoroughly broken down, the 
piff. cannot abandon the case and request the 
Court to decide Iroro the correspondence result- 
ing in the execution of the deed of contract. As a 
rule variance between pleading and proof cannot 
be permitted, especially when, if permitted, 
the other side would be taken by surprise, or be 
prejudiced. This rule is strictly applied to suits 
for specific performance, but in case of part per¬ 
formance. the Court may instead of dismissing the 
5uit strugt^le with the apoa^'entlv conflicting 
evidence. [Mookerjee and Chotzner, JJ.) GaNesh 
Ram V. Ganpat Rai. 1924 C 461. 
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practice—P leadings—Belief. 

A suit for redemptioo, in which (he mortea'^e 
mei.iioned in the plaint is not proved, must fru 
on that mortgage. [Sunder 7 ,, Anaragi 
Kunwar V. Kashi Rai. 25 i c 197 

- ■Pleadings-Redemflion-Suit on foot of 

l"‘^'^ortgnso-Relief on foot of another ad^.tud 

Where the plff. fails to prove the mortgage set 
up by hi.7i he may be allowed to redeem on the 
basts of a different mortgage under which the 
deit. ciaims to hold. 30 ,\1. 388 foil. iSadasiva 
Aiyar and Napier, JJ.) Damodaran Nambudri- 
PAD tt. THEYYANAKKA.y. 32 1 g e24 • 

(1916) 1 M. W. N. 171 ! 


Proof, 


- Plea dings — Proof. 

A party need not p<ove an allegation of fact 
neither denied nor expressly admitted by his 
op,*onent. A Court is bound to accept a party’s 
repudiation of his interest in the suit, [Rattigan 
and Shah Din, JJ ) Dti4N Devi v. Balu Kmokand 

101 P. W. B. 1912 : 16 I. C. X22 ; 

131 P. L. R. 1912. 

--- Plea din gs — Proof—Defective pleadin gs 

should be supplied by evidence and documents. 

A plff. ought not to be non-suited in other than 
absolutely plain cases ; in cased defective plead¬ 
ings, the proper course is to hear the evidence 
and examine the documents {Spencer and Coutts 
Tfotier, JJ.) Venkatarama Aiyar v. Rajagopala 
Aiyar. 311. C. 704 : 29 M. L. J. 786. 

Pleadings—Redemption. 

- Pleadings—Redemption — Mortgage not 

proved. 

Plffs sought for redemption against persons 
alleged to be mortgagees and appellants who 
were purchasers in execution of a decree agamst 
some other persons. The mortgagees admitted the 
title of the plffs. but the deft, apnel'ants denied 
the mortgage and the right of plffs. The lower 
Appellate Court, holding that the mortgage was 
not proved, dismissed the suit. Held, that the 
lower appellate Court having found that no mort 


juwer ^ppcilalv iiAving aSAAV Jiw ^ 

gage was proved a single Judge of the High Court claim of easement uas been made 
was not iustified in sending down an issue as to Per Macleod, C. J.—'* it is not the duiv nf thp 

Pl'^'dings in the Mofussil 


was not justified in sending . 

the fact and namre of the possession of plffs 
w thin the statutory period. The plff.s’. havir g 
failed to prove the case set up by them, the suit 
was rightly dismissed. {Chamier and Piggott, 
JJ.) Anand Sarup V. Asad Ali. 

13 A. L. J. 342 : 28 I. C 602. 


Pleadings _ Redemption — Variation— 

In a suit for redemption based on a specific 
mortgage to two persons a decree for redemption 
could not be had on prior mo, tgages iL favonr o" 
e two separately, if the specific mortgage alleg¬ 
ed ts not proved. (Jwala Prasad. J) Gov nd 
Khandu V. Wajid Ali. 37 i q g^g 

Pleadings—Relief. 

~ Pleadings Relief—AlUrnafive claims 
Where a mortgage deed is found invalid an 

native establish the alter¬ 

native claim for a personal dec ee for the 

HR* MBjswanath Prasad t>. Chan¬ 
dra Narayan. 48 Cal. 509 : 63 I. C. 770 • 

43 l.Ar 127 (P C.). 

—- Pif^dings—Relief-Alternative case— 

Suit on tenancy—Decree on the strength of ter- 
missive possession. ^ ^ ^ 

pUintifr to prove the parti¬ 
cular tenancy set up by him is not by itself a bar 
to his getting a decree if he shows that the posses¬ 
sion 01 the defendant was perm.s.ive and not ad- 

v^rse as pleaded by him. 2. A. 256; 24 A. 90 Ret 

KpX oivAt 

45 A. 81 : 1923 All. 409. 

—-- -P‘““ii”gs-Relief—Alternatively claimed 

-Grant oj one-tf piainUff can claim bolTin 

A plaint for declaration of title or in the alter¬ 
native for joint possession was filed and the 
declaration was granted. Held, the plff cannnfr 

be heard to clum that joint possl.sion al"a 
should be decreed. {Piggott, J.) Mx. Sarjo 
Kuar V. Sheikh Enait. 1924 A 271 

-— — Plcadings-Relief-AlternaHve case 

A Claim 01 easement can be decreed where'the 

"here an alteruative 


rOn appeal from 27 I»C. 35 i 12 A. L. J. 1233.J _ 

; the case they Succeed.” {Macleod, \ 

- Pleadings-^Redemption suit—Mortgage \ Shah,J.) Dharamdas v. Ranchhodji. 

^et up but not proved —Dismissal of suit. f 64 I. c. 817 : 23 flom. 1 

4 


courts as strictly as they wottld be read if they 
were filed m the Chancery Division of the 
I,upreme Court. We have a much larger rangl 

..f vision, and the plff.’a case cannot be defeatfd 

merely on the ground of some technical defect 
in their pleadings, provided on the real issues in 
the case they succeed.” {Macleod. C. /. and 


L. B. 1009. 
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PRACTICE—Pleadings—Belief. j 

_ Pleading'; -- Relief — Claimed in f/xtf | di.< 

alternative - Grant of one Effect ci' 

Where the plaintiff a^ks for one of two aUerna- fai 
tive reliefs and he is granted one of them he can- /.) 
not aiterwards say he does not want the relief he 
has been granted but desires to have the other 
one. {Saiidrrson, C.7. and Ghose.J-) __ 

Fatwaki V. SVED Abdul JoubaR. 1924 C. 44&. 

_ Pleadings — Rel’cfs—Additional. di: 

Where »he plaint comains charges putting 
material facts in iasue, the pid- oin get the relict ba 
sought for, if it comes under the general P'^yer. wl 
Bui he cannot desert the special relief prayed for At 
and ask lor another, unless the lacts in the plaioi 4 ] 
vid consistently with the rules of the Court, 
ma-ntain the relief. The test is, whether the deft. - 
will be taken by surprise and there can be nO 
surprise. 1 / relict not specifically cUjmed is con- fo 

sisient with that specihcall, claimed as well as ni 

with ihe case raised bv the pleadings. (Jenftins, N 
C J . Mookeijcc and HAmwood, JJ.i HaMENDRA 
Nath v. Upendka Nakain. 43 C<il. • 

20 C. W. N. 446 ; 32 I. C. 437 : 22 C- L. J. 419. 

_ Pleadings—Relief—Reduction in claim 

— Court's power. , . 

No reduction can legally be made, when the j, 

sum sut-d for is considerably less than the sum c 

legally due from deiendani even after deducting a 

all me items claimed by the defendant excluding q 
the inierest payable thereon. {Shah 
Chcvi;JJ.> Admin1:»tratok*GhneraloI' 

V. Lal Das. 68 P. W. B 1914 : 24 I. C. 669: ■ 

166 1014. c 

_ Pleadings-Reliefs-Plainltff must sue- , 

ceed in hts own IMle. ‘ 

A plaintiff must succeed upon the strength of 

his own title and not upo.I the weakness of the 

dctt.'a cusc. {Agnew and Shadt Lal JJ ) '^RAHIM 
V, BaKKAT. 

20 I C. 879 : 323 P. L. B. 1913. 

__ Pleadings—Reli'fs—PlaintiO to succeed 

on the strength of his oivn title. 

The piff- has to succeed by llie strength of his 

own title and not by the weakness oi toe defend¬ 
ant's case, {'shah Din, /) K<NHA|YA LAL v, 

_ Pleadings—Reticf—Suit for possession — 

Decree for redemption cannot be givcfi. 

A suit which IS originally one for possession 
of immoveable property against the person in 
possession, who it is alleged is a trespasser cannot 
be changed iiuo one for redemption, espe¬ 
cially when the last stage of the trial is reached. 

Obiter d'cla—X suit cannot be framed so as to 
be a suit for possession against a trespasser or in 
the alieniali' e a suit for redemption. [Johnstone, 

J ) Kala c. Lachhmi. 167 P. W. B. 191J • 

12 I. C. 676 ; 1 P. L. B. 1912.1 

_ Pleadings—Relief- Joinder of otaims— 

Pro-not'—^uit '‘fon and in the alternative upon 

the original consideration, ^ 

There is do reason why a claim for money due 
based on the original loan of dealings should not 
be combined with a claim for the same money as 


PRACTICE—PI eadingB—Relief. 

doe under a pro-note. In case there is 

cid y in enforcing the note the party is entitled to 

faL back on the original consideration. {Krt<ihnan, 

J \ SUND'RA AIYAR V, AKUMUGAM FILLAI. 

17 L. W 374 : 3‘> M. L X. (H. C 1 118 (1) • 

44 M L. J. 361 : 1924 M. 620- 

_ Pleadings— Relief—Mining up barred 

claims with reliefs not barred—Sutt. if cun be 

‘^Tsuinsnot liable to b- dismissed because a 

barred Claim IS set up along with 

which are not barred. {Ayling and Srtmvasn 
Aivans.ar, U.; Venkamma v. Narasimham. 

4 L. W. 441 : 37 1. C. 642 : 119161 2 M. W. N. 325. 

- Pleadings—Relief. 

Decree for v>ne share may be IP r 

for the possession of whole esiate. {Wallts, L, J, 
and Srinivasa Aiyangar, J.) VisvanathasamY 

NAICKER V. KaMULU AMMAL. ^ .twT 101A . 

11915) M W. N. 968 : 2 L. W. 1214 : 

19 M. I. T, 296 : 31 I. C. 833 : 30 M. L. J. 4dL 

_ Pleadings—Reliefs—Poivers of Court- 

Relief not claimed in the alternaUve, . 

It is n« t competent for a Court to give a decree 
for quantum meruit when there is^no altc^nat ve 

claim in a suit for commission. “V; 

: andSaukoran Natr.J.) ImmldipattaM ViJAYA 
: Gandippa V. Annaswamy IYER. ^^iciOe. 

; __ picadings-Relief-Plaintiff to get relief 

on his own tight, ^»v. 

No .diet ought to be granted to a 

- cept to his own rights 

Aivar JJ) TEI “^AL SOWKARV jAOAl ILA PAPA 

( ' 11 M. I. T. 26 i (1912) N. 60 : 

c 13 1. c. 788 : 22 M. L. J. 226. 

“_ pieadwgs-Rtlitf ‘0 be given as at ihe 

‘'“'t heVc'neral rule is that rciiel will be granted 
d according to the state of things at the date o 
dilution, conrt is not precluded irom granting 

is tlie plaintiffs a declaration because that ['I'®' 

'rniterin.iitutio,';. ‘'of,- 

I •; il*ri32 :"923 0udr242: 

_ _ -Pleadings- Relief-Principal and ancil- 

'"tUc claim for principal relief does not fail 
i" merely because the claim jor ancillary " 

' . (ound not mainlainable. 

Z*N khan V. MUHAMMED 'f AKUB kHAN, ^ ^ 

to _ Pleading- Reluf-Cliaiigc of-Prayer 

in for general teUef, 

A prayer foi general relief must be c ' 

1 : with a specific claim and the case ® a. q( 
12. pleadings. A plff. claiming only dondfinatm 

possession cannot get a decree ® NaBAIN 

possession, (Kess..).) I.Al. Das P. 

SUKUL, 681.0.2. 

f o'l A suU o'lKc'^’f rfm£ns^n suiUor fair 

as liable rent cannot be changed into a suit 
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PRACTICE—Pleadings—Relief. 

enhancement of rent and the court is competent 
only to pass a decree for rent tor the year in 
suit* the rent of tne holding being presumed lo be 
a fair and equitable rent until the contrary is 
proved. [Mtlhr, C. J. and MulHck, J.) Daval 
Kundu V. Mabhu Pathak. 67 I. C. 668 : 

5 Pat. L. J. 406. 


-- Pleadings—Relief—Several reliefs, claim 

for ^Failure to prove some — Decree^ 

Ifaplaiuiifl claiming two rtl efs failed to 
prove one relief he can get a decree for the one 
which be proves only. If m a suit lor possession 
and declaranoQ of permanent and heritable right, 
plaintiff fails to prove (he latter, but proves 
former he is entitled to a decree for possession 
(Chamn C.J% and Shatfuddin^ J.) Dehu Ghunva 
V. Barabihira Dhbi. 38 I. C. 643 ; 

2 Pat. I* J 13. 

- Pleadings — Reliefs—Smaller relief — 

Contribution. 

The main principle of practice is that piff. can 
only recover accoi ding to his allegations and 
proo.s 11 B.L.K. 391 (P C) ; 8 L B. K. 334, ref. It 
plaintiff claimed restitution ol ihe whole amount 
of a decree on a pro-iioie which he was jointly 
liable witli the dcfts. on the ground that he was 
only a surety lor them, but it was lound that he 
borrowed the money 1 ir partnership purposes the 
plff. could not be given a decree for contribution. 
{Pox, C.J, and Twomey, J.) Wong Mun Khee v. 
Teonq Shain. 36 I. C. 464 : 10 Bur. L. T. 119. 


PEACTICE—PI eadings —Variation. 


Plea d i ng s— Varia tio n—Proo f—Relief. 


Where both j arties ui dersiooa ihe real point 
m is>ue ai d give evidence, the jact that ihe 
pleadings subsequent to the pjaini ana the 
evidence disci sed facis at variaice with the 
pl^i.t is immaterial [Rpfique, J ) Jugal KibHORB 
V. Gomti Kuar. 25 I. o. 280. 

Pleadings—Variation—When fermtiUd, 


Pleadings—Vaiiation. 

■ - Pleadings — Variation — Proof—When 

fatal to suit—Variance not affecting cardinal 
point in issue—Nature of the principle. 

Held that the High Court lo lelying for the 
dismissal Ol toe suit on, amongst other grounds, 
thai of variance between pleading and proof 
bad applied that principle in an abstract and 
unsatisiaclory way which had misled them lo 
estimating the merits of the case. Tne question 
in ultimate analysis was one of circumstances 
and not of law. The evidence adduced in sup¬ 
port of ihe transaction having been effected on the 
7th Nov. was not necessarily perjured or fabri 
Gated when it appeared that the statements of 
witnesses and entries in account books might be 
due to bona fide mistake. {Viscount Haldane.i 
Hajiumar Abdul Rai iman v. Gusladi Munch 
£RJ1 CoOPER. 20 O.W N 297 : 30 U. I. J 444 

3 L. W. 308 : 34 I.C. '^68 
(19I6J 1 M. W. N. 137 (P.u.i 

- Pleadings — Variation—Evidence gone 

into—Ejfect of. 

Where evidence has been fully taken on a plea 
arising in the case it is not proper for the court 
to decide against a party on a strict construction 
of the pleadings without considering the evidence 
when such a technical view mighr have been 
obviated by a mere amendment of the pleadings. 
{Lord Dunedin.) Mutabhoy Mulla v. Mulji 
HARIDAs. 89 Bom. 899 : 17 M. L. T. 402 : 

28 689: 13 A, L. J. 629 : 19 C. W. N. 713 : 

17 Bom. L. R. 460 : 3 L W. 624 : 

21 C.L. J- 607 : (1916/ M. W. K. 622 : 

29 I C. 228 : 42 1. A. 103.(P. C.) 


The principle is well established namely, that 
the detcrininaiion in a cause should be fo-mded 
upon a case either to be found in the pleadings 
or involved and consistent with the case thereby 
made, ll M.I.A. 7 ; 14 C 801 ; 33 C L.J. 171- 18 C 
W N 473 ;H4C.LJ. 178; 34 C L.J 
J. ..29 leierred to [Hookerfee and Chotzner JJ ] 
Annadacharan Sil V. Hakgobind Sil. 

27 C. W. N. 496 : 37 C. L 652: 

1923 Cal. 670. 

~ Pleadings—Variation—When fatal. 
A®ag®ntral lule parties sh. uid be kept to 
their 1 leadings, but this is not of universal ap¬ 
plication and every variance between pleading and 
proof IS not fatal. The rule that the pleading 
and proof must correspond is intended to serve a 
douoie purpose ; first to apprise the defendant 
□isiincily and specihcally of the case be is called 
upon to answer ; and secondly, lo preserve an 
accurate record of the cause of action as a pro¬ 
tection against second proceeding upon the same 
alleg4tions. The test is whether the deiendant 
will be taken by surpiise if relief is granted oo 
tacts established by me evi ence. A variance 
between a pleading and what is proved is im- 
maierial uiuess it hampers a delence or unless it 
relates to an integral pait ot the cause of action. 
Ihe court will depart from the rule Iba: proof 
must conform to pleading where it is satished 
that Justice will not be oone between the partiea 
11 the suit were dismissed on a technical ground 
with the prospect ol a turtber li igation lor the 
determination ol a controversy then substantially 
ripe for settlement. {Mookerjee and Choizn^r JJ.\ 
Ananda Chandka Chakrabakti v Broja 'lal 
Singh. 50 Cai. 292 ; 1923 cal. 142. 


— Pleadings — Variation- Proof. 


Every variance bei«/een pleading and proof is 
not fatal. The objection must be one oi sub¬ 
stance. The rule is intended to safeguard the 
delt. against being taken by surpise and against 
a second proceeding on the same aJIegatims. 
{Mookerjee and Buckland, JJ.) Satis v. Kalidasj. 

68 I. C. 577 : 34 o. L. J. 529. 

- Pleadings— Variation—Proof. 

When a plff. sets up a prescriptive right, he 
cannot in fairness to the deft., be allowed to 
succeed on a cu^tomarv right. {Mookerjee and 
Pcintotty JJ ♦) Gopalkrismna v. Abdul. 

66 I. C. 640 : 34 C. L J. 319. 


———Pleadings—Variation-Rtw and incon- 

s istent pleas—Test for allowing 

Neither paity to a litigation can be aiiowed lo 
sf t up at tlie hearing an entirely new and inconsis- 
tent case* Ti»e plaintiff must be held to the state 
of facts alleged in iiis plaint or substantially con¬ 
sistent therewith.The defendant also muit be held 
to the state of facts alleged in bis written state- 
mem, or in harmony therewith. The reason foT 
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PRACTICE—Pleadings—Variation. 

the rule is in substance that the parlies will 
otherwise be seriou:»ly prejudiced. The piff. miNth( 
have received no notice that llie point would be 
raised oy the deft and would presumably be not 
prepared wi h toe necessny evide >ce. and 
conversely the deft, might be seriously erabarass- 
ed if 1 11 . plrf. were permitted to spring a surprise 
Oil him ill ihe shape of a new case. Consequently 
when an objection ol this Hind is taken, the lest 
to be applied is whether the party aggrieved has 
really been taken by surprise. (Mookerfce and 
Panion, JJ.) Gendli Bibi v. Jovnal Abdim 
SaRKAR 26 C. W N. 294 : 64 I, C. 565 ; 

35 C. L. J. 103. 

__ Pleadings — Variation — Proof—Object 

of the rule against. 

Every variance between pleading and proof is 
not fatal ; ihe Coun must careiull/ cuns-der 
wheitier the ubjecuon is one of form or sub¬ 
stance having in view the purpose which the 
rule that allegation and proof must correspond is 
intended lo serve, vfi., first to apprise .the 
deiendaot distinctly and specifically of the case 
he li called upon to answer so lhai ho may pro¬ 
perly mane a defence aud not be taken by surprise 
and s-coudly to preserve an accurate record ol 
the cause of action as a protection agamsi a 
second proceeding founded upon toe same allega¬ 
tions {^iookerjee and Panion, Kumak 

Satish Kanta Kai v. Satish Chandka Chatter- 
lEE 24 C. W. N. 662 : 65 I. C. 689 : 

30C. L. J. 476. 


PRACTICE—Pleadings— Variation. 

account of fraud and misrepresentation and sued 
f .r accounts, when there was a finding that she 
wasentiiiedoolv toone-fouith of the properties. 
Held that in spite of a general issue as to habili- 
tv to account the deft, could not be called to 
render accounts as regards the one-fourth to 
which she was ent tled. (H artnoU. Offg. C. J . and 
Twomcv, J.) Hakdan Ooss v. Rani Mohari 
^^81. 23 I. C. 322 : 17 C. W. N. 427. 

_ Pleadings—Variation—Erroneous state- 

Client—Whether can overcome an admitted fact. 

All erro-'cous statement in the pleadings cannot 
defeat an actual fact apparent on the lacc of the 
record and admitted by the plaintiff himself and 
his Counsel. [IVoodro/fe, Cove and Chatlcrjec, 
JJa O. Weston v Peary Mohun. 

40 Cal. 898 : 23 I. C. 26 : 18 C. W. N. 185. 

- Pleadings-Varialion--Proof. 

It is not every variance between the pleading 
and proof that justifies dismissal of the suit ; I he 
variance must be in raaierial respects. c 
object of the rule reqiiriog that the 
correspond with allegAlion is fo apprise the dell, 
distinctly and specifically of wlui he is calW on 
to meet and to preserve an accurate record f 
the cause ol action as a protection against a 
second proceeding on the sanne allegations. 
yHookeri’C and Beachoroft, J J.) NabadipendRA 
.VlOOKERJEE V. MADHU SUDAN MONDAL. 

16 I. c. 741 : 18 C. W. N. 473. 


- Pleadings — Variation—Change of case. 

The deiermination in a cause should be based 
upon a case either to be found m t »e pleadings 
or involved in jr consisteoi witn the case there 
by made, although the Court is competent to 
determine that the rights oi the parties litigant 
are really different irom what is alleged eithcr- 
by tne plff. or bv the deft. [MoOkerjee and 
Bcachcroft, JJ ) Ishan Chandra Dubi v Nishi 
Chandra L)ubi. 22 C. W. N. 863 : 

41 I. C. 378 : 29 C. L. J. 1. 

- Pleadings—Variation —Proof—Relief. 

Every variance between pleadings and proof 
is not fatal, though the delermiDauoo of the case 
should be founded upon the allegations in the 
pleadings or involved in or coiisisicni with the 
case made ihercby. The rule that the pleading 
and the proof must correspond is ioiended to 
serve a double purpose, (1) to apprise the deft, 
distincily and specifically of the case he is called 
upon to answer and l2) to preserve an accuiatc 
record of the cause of action as a protection 
agai .St a second proceediog upon the same 
allegations. Where the plaintiff fails to make 
out the precise tiile set up in the plaiui but tne 
court comes to the conclusion upon the entire 1 
evidence that he is entitled only lo one half of 
what he claimed, the court is entitled to give a 
decree fherefor. \Mookerjee and Ucachcroft, JJ.) 

HiKA Lal V, Giri Bala Dkbi. 

34 I. C. 444 1 23 C, L. J. 429 . 

_ Pleadings —Variation—Proof — Relief. 

Where a .Vlah'mcdan lady soon after her 
return from Mecca, impeached a deed of gift she 
had made to the deft, before her setting out on 


- Pleadings — Variation — Proof—When 

material. , .. , Jq 

A variance between a pleading and what is 

proved is immalcrial unless it hampers » 

or u. less it r**latc-i to an Integra 1 part ol ^ 

cause of action. [Jenkins, C. J-IVoodroffe, 

J.) JALIM Singh v. Choonee Bal. 

11 I. C. 540 : 15 C. W. N. 882. 

- .Pleadings— Variation—Proof. 

Where the pUint contained a wrong s atom ent 

ofUctsU.hLlff's 'he 

the appeal put in a long application JJ 

cor.-ccrnarralwe of the facts Held that it could 
not be treated as amounung to 

the plaint, nor would m vs:i rMoxi 

such a late stage. ^(S.*.. Oin, J.^ Na^U . Moxi. 

- -Pteadings-Variation—Not 

A party cannot be allowed to 
position taken up by him on whmh pica 
recorded and issues drawn I'/'/*” 

I C 663: 
2v0 P. W. B. 1913. 

_ Pleadings —Variation—Proof. . 

The plff.-s suit should be dismissed if he js not 

able to prove his asseni nis. J-l 

PritaNe Singh v. Mubarak -g. . 

78 P. l'. R. 19i 1 : 9 I. C. 691 • 

74 P. W. B 1911. 

t 

_ .pifadiiiRs— Var$tilion—Si.it for rent— 

Lease not proved-Use and occupation 

In a 3 uU for rent, where ihe lease deed is tor 
, some reason not admissible in evidence, a decree 
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can be giv^n on the basis of use and occupation 
{Ashworth, J. C.) Ajodhya Singh v. Kaiwan 
Babu Nawab Khusro BE'^UM. 

74 I. C. 582 : 9 O. & A. L. K. 321. 

--— Pleadings-—Variation — Proof. 

The principle of prac'ice is that a plaintiff 
can only recover according to his allegations and 
proof. [Fox, C. J. and Twomey, J.) Wongmum 
Khee V. Teong Shain, 36 I. C 464 : 

10 Bar. L. T. 119 

Pleadings—Verification. 

- ^PUadingi — Verification — Judges' duty. 

Judges mu't see that plaints a e signed by 
authorised persons and that veriheations are not 
treated as mere formalities. [Fox^ C, J.) Matha 
V. P. I. M. M. Chetty Firm. 

26 I. C. 240 : 7 Bur. L. T. 310. 

Pleadings—What is. 

'Pleadings—What is—Petition for leave 
to execute a decree — Whether. 

A peiiiion for leave to execute a decree is not 
A pleading. [MuUick and Atkimon, JJ.) Baluk 
Chandlal V. Nathuni Singh. 

38 1. G. 85 : 2 Fat. L. J. 24. 

Pleadings—Miscellaneous. 

Pleadings — Demurrer—Plea of — Alle- 
rgation in plaint to be taken as true for purposes 
of agrument. 

VVnere the court is asked to decide a prelimi 
nary issue as to whether the plaint dncloses a 
cause of action, the defendants must betaken to 
admit for the sake of argument tnat the allega¬ 
tions in the pla nt are true Modo of Forma. In 
doing so ihey reserve to theraseWes the right to ^ 
show that these allegations are wh *Uy or parti¬ 
ally false in the further stages of the action it the | 
preliminary point be overruled, but so far as the 
preliminary point is concerned everything con¬ 
tained in the plaint must be taken tabe true as 
stated. [Lord Moulton.) Kanhayalal v Nation¬ 
al Bank of Inuia, Ltd. 40 Cal. 598 : 

4(1 I. A. 56 : 17 C W N. 641 : 

(1913) M. W. 406 : 13 M L. I. 4u6 : 

U A. L. J. 413 : 17 C. L. J.478 : 

15 Bom. L. B 472 : 25 M L. J. 104 : 

18 1. C. 949 : 184 F. L. R 1913 (F. C.). 


PRACTICE—Pleadings—Miscellaneous, 

of correcting the defect. [Piggott ana Walsh, JJ.) 
Raman Lalji v. Gjkul Nathji. 

39 All 343 : 39 1. C. 462 : 15 A. L. J. 309. 

Pleadings—Vague allegations. 

Where the parties make vague and loose allega¬ 
tions It IS the datv of the court to ascertain the 
real conlioversy between the parties. [Batchelor 
and Rao, JJ.) Ranchad Lal v. Secretary of 
State. 35 Bom. 182 : 91. C. 766 : 

13 Bom. L. E. 92. 

- Pleadings — Waiver—Validity of plea. 

There may be circumstances under which a 
couit of justice cannot entertain a plea of waiver 
as being contrary to public policy. 6 C. L. J. 62, 
6 C. L. J. Ill Kel. on. \Mookerjee and Teunon, 
JJ,) Basanta Kumari V. Ramkanai Sen. 

9 1. C 698 : 13 C L. J. 192. 

Pleadings—Defect in — Dismissal. 

If the plaintiff cannot prove his allegations and 
the defendant denies the claim the suit should be 
dismissed, but if the defendant admits the claim 
paniallv, that part of the claim may be alljwed 
ro the plaintiff. [Chevis, J,) Ram Rattan v. 
Labhu Kao. 50 i. c. 366. 

Pleadings — Claim — Reduction. 

Where plaintiff sues for a sum after giving up 

a portion to which he is entitled, the de.t will 
not be allowed any reduction if the net amount 
j after deducting the redaction claimed, from the 
I amount due, is still greater than the suit amount. 
[Shah Dtn and Chevts, JJ.) AdministRator-Gkne- 
RAL OF Bengal v Lal Das. 68 P. W. R. 1914 : 

24 I. C. 669 : 166 P. L. R. 1914. 

- Pleadings—Case not specific in Plaint 

— Prejudice. 

Where in the plaint an allegation was made 
that the karnavan used tarwad money in effect¬ 
ing a transaction in favour of his daughter but it 
did not specincally say that the deed was beoami 
or that it was meant to be a gift, the daughter is 
not prejudiced in her defence as she has at all 
events to show how the money came to her and 
if she knows oi its characier. [Oldfield and Deva- 
doss, Jf.) Meenakshi Nethiar Amma v. Cheriya 
Parvathi Nethiar. (1923) M. W. N. 657 : 

1924 M. 174. 


. 'Pleadings—Irrelevant points —Whether 

can be re-opened 

A point reltjvant to liability io 3 su>t, which 
has been taken or may have baen taken and 
abandoned, cannot be re'0.)ened but tnis prin¬ 
ciple does not apply to points which are irrle- 
vant before decree. [Walsh, J.) Mahfuz Hasan 

37. Mazhar Ali Khan. 

62 I. C. 273 : 3 U. P. L. R. (All.) 11. 


_ Pleadings— Denial—Agent's authority. 

Where an agent’s authority to bring the suii 
is questioned, the court ought not, on principle 
to grant a decree unless the authority is proved, 
iq C. 678. Ref. If merely the form of ihe auihon- 
ty is questioned it is a question of practice and 
procedure and the loArer court cannot dismiss 
suit on this ground without giving opportunity 

c D— VOL. IV 45 


- Pleadings — Custom, 

It is not desirable to pin down both the parties 
to the precise form of pleadings, though they 
should allege a custom with distinctne s and 
certainlv. But tbe parties cannot insist the courts 
upon admitting an obsolete custom. An issue in 
a case setting up a custom and the allegi^tion in a 
plaint on which it is based ought to have contain¬ 
ed particulars of the custom set up at tbe trial. 
\Walis and Srinivasa Atyangar, /y.» VisvA- 
nathaswamy Naicker V. Kamulu Ammal. 

(1915) M.W.N. 968: 2 L.W. 1214: 19 M. L. T. 286 : 

31 I. C. 833 : 30 M. L. J. 451. 

--- Pleadings—Value of—Untenable plead~ 

ing, if other side can avail itself of. 

All uiitenaole pleading by one party cannot be 
availed of by the other party in support of his 
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case. {Sfuart, J.C.) Mir Mahamud Hussain v. 
Mahomed Asghar. 3 u. L. J. 4fl2 : 

37 I. C. 23 : 19 0. C. 328. 

--- Pleadings — Failure to Prove plff.'s case. 

It is a prii>ciple of sound common sense and 
justice that a pUimiff who brings a case and (ails 
cannot get a deciee on the gtoui d that the defen- 
daot has failed to prove the counter case set up 
in defence by him. {Fox, C. J., Robinson 
and Patlelt, JJ.) Ma Htw£ v MaUNG LUN. 

9 Bar. L. I. 114 : 33 1. u. 163 : 8 L. B. B. 334. 

— - Pleadings—Dismissal of suit on. 

To nonsuit a person because he has not suffi¬ 
cient legal advice to draw up the pleadings a^ 
fully and carefully as thty might be, would invole 
great hardship on litigants. {EaUs, J. C.) V. 
Thondaya V. Ngo Ni. 

18 I. C. 568 : (1912/ 1 9. B. R. 141. 

Precedeots. 

Application of. 

Conflicting decisions, 
pustom. 

Oibcrection. 

English or American. 

Obiter Dicta. 

Privy Council. 

Stare decisis. 

Uniformity io. 

Value of. 

Miscellaneous. 

Precedents—Application of. 

- Prc'cdenis—Application of. 

General expressions found in a judgment do 
not expound general law but refer to facts actually 
decided. \Koival, A.J.C.\ Kisanlal t/. Nathu. 

56 I C. 44 . 16 N L. B. 131 

Precedents—Conflicting Decisions. 

— - Precedents—Conflicting decisions. 

The authority which is at c^nce more iccent and 
consistent with general principles is bind'iig. 
But as far as possible the authority ot all former 
decisions ought tu be supported and later dc* 
cisioDS must whenever possible, be treated as in¬ 
terpreting and liini ing the appl cation of the 
earlier cases, {White C. 7., Krishnaswami 
Atyar and Ayling, JJ.) Tallapbagada Surya- 
narayana V. Tallapragada Sarabaya. 

9 M. L. T. 251 : (1911) 1 M. W N. 151 : 
9 I. C. 173 : 21 M. L. J. 263 (F.B.). 

Precedents—Custom. 

Precedents —Discretion. 

' Precedents — Discretion — Judicial. 

judicial limitations of a discretion imposed 
generally upon the courts b^ the statutes expressly 
is very undersirable. {Coutts Trotter^ J.) Hat- 
NAM V. Kolandai Ramaswami Ch»tty. 

3H. C 536 ;2L. W. 1116. 

Precedents—English or American, 

" Precedents—English or American dect- 

iions. 

The P. C. deprected the growing practice in 
India of referring largely to foreign decisions 
based on considerations and conditions totally 


PRACTICE—Precedents—English or American. 

different fmm those applicable to or prevailing 
in India. (Mr Amter Alt). Imambandi v. Mut- 
SADDI. 46 Cal. 878 : 16 A. L. J. 8U0 : 

24 M L T. 380 : 28 C. L. J 409 : 

23 C W. N. 60 ; 6 Pat L W- 376: 

20 Bom. I. B. 1023 : (1919) M W. B. 91 : 

9 L. W. 618 :45 I. A 73 : 

47 I. C. 513 : 36 M. L. J. 422 (S. C.) 

- Precedents—English or American, 

Per Crump, J, —The opinions of jurists, how¬ 
ever emiiient, arr emitted to Indian Courts* res¬ 
pectful coDSideiaticn but the Courts are not 
bound bv those cpinions. and the judgments of 
English Courts stand in the sanie category. Mac‘ 
lead, C.J., Mar'en and Ctu** p, JJ.) Alfred Wil¬ 
kinson V G. E. N. Wilkinson. 47 Bom 843 : 
26 Bom. L. B 946 : 1923 Bom. 321 (F. B.>. 

- Precedcnis -English or American. 

Per Wadis, C. J .— The prohib tion against 
unnecessary lesortto foreign decisions in I. I-. R. 
46 Ca). 378 P. C. is confined to American deci¬ 
sions. Per Sadasiva Aiyar, J .— The prohibition 
would equally apply to decisions of the English 
Coui t ir matteis of procedure for both are foreign 
systems of law. {Wallis.C J. Ayling and Sadastva 
Aiyar,JJ.) bEENi Nadan v. Muthuswamy 1 illai. 

42 Mad. 821 : 
26 M L. T 223 : 11 L W. 63 : 
(1919/ M. W. N. 640 : 63 I C. 213 : 

37 M. L. J. 284 (r. B.). 

- Precedents --English or American— Deci¬ 
sion — Value of—Doctrine of Exemplary damages 
— If applicable to India. 

The doctrine of Exemplary damages should 
not be introduced into India. Englisli decisions 
on the law ot libel sh« uld not be accepted as 
pieccdents lor Indian Courts unless tliey are in 
consonance with justici, equity and good con¬ 
science. (Sfldusii/a Aiyar and Spittcer, JJ.) 
NAGANATH SASTKI V . SUBRAM4NIA AIYaR. 

6 L. W 698 . 21 M. L. T. 324 : 
40 I. C. 126 ; 32 U. L. J. 392. 

- Precedents — English or American — 

Decisions of Coart of Appeal. 

Decisions of the English court of Appeal ought 
to be greatly respected inconsiru’ng a branch of 
an Indian Act which is essentially based on 
English Law. {While, C, J. and 
Natr, J.) Mercantile Bank of India. Ltd.. 
Madras v. Official Assignee of Madras 

So I. C. 942: 39 Mad. 260. 

- Precedents—English or American. 

The prii ciple of stare decisis should be follow¬ 
ed in doubtful cases Great caic should be 
exercised in apphing to this coui try ihe lules 
laid down in English law vv ith regard to equit¬ 
able rights. (Simdura Aiyar and Sadastva Aiyar^ 
JJ,) Muthukrishnan V. Viraraghava Iyer* 

12 M. L. T. 316 : (<912i K W. M. 919 : 

16 1. C bOl : 23 M. h, J- 430. 

- Precedents — English or American 

Applicabilily of — Justice^ equity and good consci^ 
ence. 

Where there is no prescribed law to which the 
decision of a court must conform and the Court 
must proceed according to justice, equity and 
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good conscience, the Court may follow the prin¬ 
ciples of English law applicable to a similar state 
of circumstances. {Kotval, A, J. C.) Keshrimal 
V. Kadhai. 65 I. C. 152 

Precedents—English or American. 
Principles of English law are aoplicable in 
the ab ence of statute when they do not violate 
principles of justice, equity and good conscience. 
[Das and Adami, JJ.) Jagat Mohan v. Kali- 
PADA OHOSH. 1922 Pat. 86 : 1 P. 371: 

3 P. L. T. 276 ; 1922 P. 104. 


PRACTICE—‘Precedents—Stare decisis. 

- —Precedents—Privy Council— Appeal ta 

Death of respondent—Appeal heard in ignorance 
of death is binding, 

A decree passed by the Privy Council in ignor¬ 
ance of the death of a respondent pending the 
appeal is binding on all the Cou-ts in India. 
[Mullick and Ahmed, JJ.) UeoNANDAN v Janks 
S tNGH. 6 Fat. L. J. 314 : 1 Fat. L. T. 326 : 

2 U. P. L. R. (Pat) 108 : 66 I. C 322 : 

1920 P. H. C. C. 266. 

Precedents—Stare decisis. 


- Precedents — English or American — 

Applicability to India. 

The rules ol the common law of England have 
no application to mofus^il towns in India except 
as rules of justice, equiiv and good conscience 
{Das and Adami, JJ») Brahmanand Singh v. 
Dund Bahadur. 1 Pat. L T. 229 : 

2 TJ. P, L. R. iPat ) 111 : 

1920 Pat. 246. 


Precedents - Obiter Picta. 

-- Precedents—Obiter dicta. 

Obiter dicta «if the majority of a Full Bench 
should not be usua ly departed from by a Division 
Bench especially if they are acted upon for a 
length of lime. ^Sanderson, C J. and Chatterjee, 
J,) Bejoy Singh v. Kkishna Behari Biswas. 

46 Cal. 2o9 : 4l I. C. 561 : 21 C, W. N. 959. 

- Precedents—Obiter dicta—Value of. 

An expression of opinion Dy the High Court 
which is not nlce^sa^y ft.r the decision in a case 
is not an authoritative luling. 19 I. C 236, Kel. 
on. {Hathgan and headon, JJA GuJRi v. 
Samandak Khan. 20 I. o, 280 : 

276 P. L. B. 1913. 


Precedents—Privy Council. 
—Precedents—Privy Council — Dicta. 


Though a decision • f the Privy Council is only 
an authority for what it decides the general 
reraaiks of the Pnvy Council are ordinarily con¬ 
sidered as having binding Icrce in this country. 
( Beachcroft, J.) Ham Subhag Singh v. Emperor. 
16 Cr. L. J. 641 : 30 1. C. 465 : 19 C. W. N. 972. 

_ Precedents— privy Council decision in 

appeals not from for Inaian tribunal—How 

A rnvv Council decision is binding on Indian 
Courts though not given in an appeal from an 

Indian tiibunal- (jadastva Atyar 

JJ ) Kariadan Kumbar V. B. I. b. N Co , Ltd. 

i4 M. L. T. 137 : 20 I. C. 546 : 


_ Precedents—Privy Council-Mixed ques¬ 
tion of law and facts. , i 

Conclusions arrived at by the Pnvy Council on 

a mixed question oi law and lacts are entitled to 

gr?at wei^iht even where its judgmenMs not 

judicata. {White, CJ. and Phtllips.J.) ^^gaRaya 
GoUNDak w. Minakshi Naidu. 37 Mad. 22 . 

10 M I. T. 298 : (1911) 2 M. W N. 828 . 

12 I. C. 389 : 24 M. L. J. 663. 


- Precedents— Stare decisis— Particular 

plea being not r'^ised in a series of cases, pre- 
sumption is the plea was bad. 

When a long series of cases, exiendiog over a 
long period of time when parties are represented 
bv eminent counsel, are decided in a way where, 
if a plea which was evident had been taken and 
upheld, the decision would have been the other 
wav. there arises an inresist ble conclusion that 

the plea was tmt taken because it was felt to be 
bad. (Lord Dunedin.) Raja Brij Narain Raj 
V. Mangala Prasad Rai, 

21 A L.J. 934: 19 L.W. ’?2 : 33 M.L.T. (P C.) 457 : 

46 A. 95 : 51 I. A. 129 : L. R. 6 P C. 1 : 

28 C. W. N. 253 : 5 P L. T. 1 : 
2 Pat. L. R. (Civ,) 41 : (1924) M. W. N. 68 : 
46 M. L. J. 23 : 1924 P. C. 60 (P. C.). 

-- P*'ecedenis —Stare decisis—^fig/t Courts 

when tote followed. 

Per Walsh, J. —Incases where no question of 
principle but only a question of practice or pro¬ 
cedure arises the decisions of the High Court 
should be unanimous. (Tudball and Walsh, JJ.) 
Pallia v. Mathura Pkasad. 38 All. 260 : 

32 1. C. 622: 14 A. L. J. 204. 

I 

'- Precedent^ —Stare decisis— Principle of 

— Applicability. 

A long series of decisions based upon a clearly 
erroneous construction of an Act is not to be 
followed, while a long series of decisions based 
upon a Construction not free from doubt should 
not be disrcgaided. (Scot/. C. J, Batchelor, 
Beaman, Heaton. Macleod^ Shah and Marten, 
JJ.) IsAK Ahmad Mograria v. Abhramji Mo- 
GRARIa. 41 Pom. 588: 41 l. C. 761 : 

19 Bom. L.B. 679 (F.B.). 

- Precedents — Stare decisis— Not to be 

lightly unsettled. 

The Court should be reluctant to dissent from 
the view expressed in long established decided 
cases and thereby not only to unsettle the law but 
also to endanger the security of property and title, 
dangers which are not associated with changes 
brought about by legislative interventions. [Moo- 
kerjee, and Panton, JJ.) Ishan Chandra Bakshi 
V. Safatulla Sikdar. 26 C. W. N 703 : 

35 C. L. 3. 36 : 1922 Cal 331. 

- Precedents —Stare decisis— Appiicabi- 

It ty of. 

The doctrine that the authority of long-establi¬ 
shed decided cases ts to be maintained, is not of 
universal application. It has no application 
where the decision does not embarrass tiade or 
commerce nor affects transactions which may 




711 


CIVIL DIGEST, 1911—1923, 


712 


PRACTICE— Precedentfl—Stare decisis. i 

have been adjusted, rights which might have been 
determined, titles which may have been obtained 
or pcisonal status which may have been acquiied. 
Great importance is to be attached to old auihori 
ties on the stiength of which many transactions 
may have been adjusted and rights determined. 
But where they a'-e \ lamly wrong and specially 
where tlie subsequent course of judicial decivions 
has disclosed weakness in the reasoning on wtiich 
they were based and practical injustice in the 
consequence that must flow from the n ii is the 
duty ot the Court of ultimate appeal to overrule 
them il it has n t lost the right to do so by iisell 
expressly aftircning ihtm. nMookerjee, O. C. J,, 
PleUlur, N. R. Chat'cr^ec. Teunon, Richardson, 
Chaudhurt and Hilda, JJ.) Chandra v. Ala 
Bux. 48 Cal. 184 : 31 C. L J 510 : 

68 I. C. 363 : 24 C. W. N. 8lH (F B.|. 

- Precedents —Stare decisis. 

In the calculation of Court-fee the long stand¬ 
ing practice i? not to be departed Ironi. {Chap‘ 
man and Atkinson, JJa Nankatan Lal v. VVil- 
FORD JOSKI'H. 1922 Pat. 19 : 1922 P. 36». 

Precedents—Uniformity in. 

- Precedents—Untformtty in. 

Policy requires that there should be uniformity, 
certainty and continuity in legal dedsioi'S so that 
titles supposed for many ycirs to be sound and 
marketable m'ght not be unsettled. (Beaman ,J.) 
Advocate General v. Ji.miubai. 

41 Bom. 181 : 31 I. C. 106 : 17 fiom. L R. 799. 

- Precedents—Uniformity in — Desirable. 

In matters of procedure consistency it» the Jiti- 
portant thing and the prcponderciice ol authoriry 
should be followed. {Sadasiva Aiyar and CouHs- 
Troittr^ JJ.) Kukmani Ammai. v. Narasimha 
Aiyar. 41 M. L. J. 64 : 14 L W. 85 : 

63 I. C. 730 : (1921) M. W. N, 4b7 : 

Fiecedents—Value of 

- precedents—Value of. 

Per Richards, C J ,—It is very dangerous to 
place too much reliance on expressions of learned 
judges used in giving judgment in other cases 
whare the facts and circumstances were differc I. 
The only use of authorities or decided cases is the 
establishment ol some principle which the Judge 
can toilow out in deciding the case before him. 13 
Ch. D 096 ; (1901) A C. 495 : (1909) A.C. 25. Koll. 
Per Banrrjee, J. —When the judicial Comuiillec 
ol the Fnvv Council lays down a principle it is 
esscmial that it should be followed in India so as 
not to unsettle what has hitherto been understood 
to be the law on the point. (Richards, C. J. and 
Chamicf, J.) Risal Singh v. Balwant Singh. 

37 All, 496 : 30 I. C. 667 i 13 A. L. J. 694 

[Oq appeal 40 All. 693 (P. C.)] 

- Precedents—Value of. 

Where a general rule of construction has once 
been laid down by authority, a decision arising 
from its application to a particular set of lacts 
cannot operate as a precedent, for the vcrv re 
mote chance of any two sets of facts being abso* 
lutely similar may be excluded. (Mocleod, C J. 
and Heaton, J.) Govind Laxman v. Hirachand 
Mancharam. 21 Bom. L B. iu47 : 63 I. C. 806. 


PRACTICE—Precedents—Miscellaneon s. 

- Precedents —Value of. 

Every judgment is applicable to the parti¬ 
cular facts taken as proved and assumed to be 
proved as general expressions found therein are 
not expositions ol the whole law but are govern¬ 
ed by particular facts ol the case. (Sco//, C. J 
and Batchelor, J.) Bagas Umayad v. Nahabhai 
36 Bom. 146 : 12 I. C. 737: 13 Bom. L. R 1067. 

- Precedents—Value of. 

Every judgment must be read as applicable to 
the particular set of facts proved and the general 
expressions u^ed must be c ms'dered to be gov¬ 
erned and qualific-d by the particular facts of the 
case in which such exprc'^sion® are found. A case 
is an authoii y for what ic decides and not tor 
what may seem to follow logically from it. 
(IVoodroffe and Cnmi ng, JJ.\ Manindra Nath 
Ghose V. Asutosh Ghose. 26 C. L. J. 628 : 

41 I. C. 625 : 21 C. W. N 1132. 

- Precedents —Value of. 

The language of a judicial pronouncement 
musi be understood as spoken in reference to the 
facts under consideration and limited in meaning 
bv those facts. 1901 A C. 495 at p. 506. Kail. 
{Mookerjec and Bcachcroft, JJ.) Svedunnbssa 
Khatun 2 ;. AmirUDDIN. 46 Cal. 294; 

21 C. W. U. 847 : 41 I. C. 353 : 25 C. L J. 629. 

- Precedents—Value of. 

A case IS an authority for what it actually de¬ 
cided and not for a proposition that mav seem to 
follow log'Cally from it. (Kotwal A. J. C ) Kisan 
Lal V. Nathu. 66 I. C. 44 : 16. N. L. R. 131. 

- Precedents—Value of. 

Every judgment is applicable to tlie particular 
facts proved in the case and each case is authori¬ 
ty only for what it actually decides. (Drake 
Brockman, J.C.)Be.G}A\l v. FIRM of Jamnadas 
P oTDAR. 42. I. C 965. 

—- Precedents—Value of—Hard case—Bad 

lam. 

Hard ca«es must not be allowed to make a bad 
law. (Lindsay, J. C.) Dkigpal Singh v Sukhan- 
DAN Lal 7 9. L J. 164 

66 I. C. 299 : 2 U. P. L R. (J. C.) 96. 

- Precedents—Value of. 

\ judt^ment is authority only for what it de¬ 
cides. but not for what mav seem log cally to 
lollow from it. \i>tuart and Kanhaiya Lal, A, J. 
CS.) SURAJ BAKsH V. SUKHDSI. 

32 I. C. 291 : 2 0. L. J. 602. 

Precedents—Misoellaneous. 

-- —Precedent and principles to be conforned 

As a Sessions Judge is supposed to exact allegi¬ 
ance from those who come before him, just in 
that same manner he must not depart from prece¬ 
dents and must owe allegiance to and guided 
bv the principles laid down by higher authority. 

(Walsh and Ryves, JJ.) Emperor v Pyare. 

3 U. P B, R. (AH.) 28. 

- Precedents—Decision of Judge on Ori¬ 
ginal side of High Court. 
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PEACTICE— Precedents—Miscellaneoas. i ^ 

A Judge on the Original Side of the High Court 
should lollow the decision of anot^'er Jud^e sit¬ 
ting on the same side, but such decision fs not 
binding on J dges bearing appeals from the Ori¬ 
ginal Side. [Jenkins C J , Woodroffe and Mookcr- 
j'ec JJ. (Chaitram Rambilal Bridichanos 
Kesrichand. 42 Cal 1140 : 19 o. W N. 820 : 

30 I. C. 681 ; 21 C. L. J. 584. 

- Precedents—Suider court—Proceedings 

of — Value of. 

The Madras Sadder Courts' proceedings being 
always treated as authoritative, the absence of 
precedents does not lower its value. [Ben<^on and 
Sundara Aiyar^ Jj,) Achutha Menon v Sanka- 
RAN Nai«. 36 Mad. 38o : (I 91 II 2 M. W. N, 529: 
12 I. C. 1007 : 10 M. L. T. 521 : 22 M. L J. 118- 

- Precedents—Upper Burma Courts—Law 

applicable—Case law. 

The Upper Burma Courts are bound by Upper 
Burma Rulings. [Shaw, J. C.) Nga Than Kin 
Emperor. 11 1. C. 792 : 12 Or. L. J. 448 : 

(1911) 1 U. B, R. 87. 

Preliminary Decree. 

See C. P. Code, Ss. 2 (2), 97 and O. 20. Rr. 
12 — 18 . 

Privy Council. 

See {1} Practice — Precedents—Privy.Coun* 

CIL. 

(2) Privy Council. 

Professional Etiquette. 

Sec also (i) Legal Practitioner. 

( 2) Legal Practitioners Act. 

- Prof''ssional etiqnelie—Pleader as wit¬ 
ness—Professional obligations of pleader. 

It is an error of judgment and against tbe pro¬ 
fessional obligations of a pleader that he should 
accept the briei of a case where he has to appear 
as a witness on behalf of his client. [Piggott^ J ) 
Hearsey V. Mr. Eva Forster. 

24 I. C. 165 : 15 Cr. L. J. 429' : 12 A. L. J. 285. 


PRACTICE—-Remand. 

Lord Brougham. {Sadasiva Aiyar and Spencer, 
JJ.) Naganatha Sastri V. Subramania Aiyar. 
5 L. W. 598 : 21 M. L, T. 324 : 40 I C. 126. 

32 M. L. J. 392. 

Promissory Note—Decree on original 

cause of action. 

See (1) Promissory Note. 

(2) Stamp Act. S. 35. 


Eeceiver. 

See (1) C.P. Code. O. 40, R. l. 

(2j Pkov Ins. Act, S. 16. 
Receiver — Compromise — Sanction 


court—Who tjgrant. 



Tbe Court appointing the Receiver ran say 
what action should be brought on behalf of the 
estate, what should Pe defended and what com¬ 
promised and not the court tiynig an action be¬ 
tween the estate and a ihird party. {Marten /.) 
Bapuji Sokabji Patel v. Lakhmidas Ravji 
Teksi. 26 Boai, L. R, li8u ; 1924 B. 89^ 


Record. 

”77 Record— Preparation of — Paper book 
--Document not printed — Contents of docu¬ 
ments—Parties agreed as to. 

Where parties m both the lower courts pro¬ 
ceed upon the view that there was a certain 

stipulation in a lease the High Court can go into 
the question even tnough ihe lease is not printed 

lC/ra/>ma;» and Newbould, 

JJ.) Narayan Singh z;. AjiT Lal 2o I c 294 : 

17 C. W. N. 1068. 

—- Record—Loss of—Effect on conviction. 

The mere facts that the records of a case are 

lost at the lime of conviction does not make the 
trial and conviction void or without jurisdiction 
and hence no retrial is necessary especially asgin 
this case, no appeal ha> been preiened by the 
accused. [Sadasiva Aiyar, J ) Kamakshamma 
V. Emperor. 38 Mad. 498 : 14 M. I. T. 317 • 
(1913; M.W.N. 862: 14 Cr. L J. 695 : 2l I. C. 467 : 

25 M.L. j. 445. 


-- Professional etiquette — Counsel—Direct 

instructions. 

By long practice of the Calcutta High Court 
only in appeals from mofussil, counsel can be in¬ 
structed directly by the client. In general Coun¬ 
sel and Attorney and not counsel and lay client 
shnuld d rectly communicate. [Mookerjee and 
Fletcher, JJ.) Jacob & Co. v. Rash Behari 
Ghose. 37 I. C 22 : 31 C. D. J. 3l3. 


_ Professional etiquette— Pleader—Wit¬ 
ness in ihe caie—Propriety. 

It is a rule of professional ethics that having 
taken up the position of an Advocate^ he should 
refrain from testifying on a trial which was be¬ 
ing conducted by him. [Fletcher, J .) Peapy Maho¬ 
med V. D. WarTA. 13 

16 C. W 5. 146 : 13 Cr. L. J. 65. 


- professional etiquette—Accepting en¬ 
gagements. , ^ . 

In modern times there is a tendency to expect 

fro^ the legal profession a greater an ount of 
care and conscience in accepting engagements 
than was done in the case of Lord Erskineor 


Remand. 

Sec also C. P. Code, S. Iu7 and O 
AND 25. 


41 Rr. 23 


- Remand—New issue. 

A remand by a Couit of second appeal for trial 
of the case on new issues not raised in the plead¬ 
ings or in evidence in ihe Courts below is impro¬ 
per. {Lord Parker.) Ramchandra Bhanj Ded 
V, Secretary of State 4s cal. 1104: 

20 M. T. X. 235 : 20 C. W. N 1246 : 
(1916 2 M W N 175: 4 L. W 2.51 : 14 A L.J, 1009: 
18 Bom. L. R. 838 : 24 C. L. J 296 : 43 1 a I 72 • 

37 I. C 223 : 31 M. L. J. 745 (P. C.)’ 

-^- Remand —Trial of suit — Incomplete 

eviden^’C. 

Where in a suit for possession the first Court 
after recording only plff.’s evidence dismissed 
Ihe case on ground of w'ant of jurisdiciion, 
tbe appellate court cannot decide it on merits. 
[Gri^n, J.) Ganga Singh v. Lachman Singh, 

10 I. C. 441. 

- Remand—Contradictory decrees. 

There cannot be two contradictory decrees 
existing side by side, and when there exists a 
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PBACTICE —Remand. 

tlccreeof a Subordinate Judge and also a decree 
of the Disirict Judge one directly at variance 
witn the other. Ihe whole proceedings should be 
remanded to the Di>trict Judge lor disposal after 
setting aside bo'h. [Mockerjee and Bcachcroft, JJa 
AsiTA MoHON Ghose V. Shah Habi Bur Kasul. 

22 I. C. 801: 19 C. L. J. 9. 


FBACT ICE—Revision. 

- Remand—Recousideraiiott of order. 

An order under O. 41, R. 23 cannot be recon¬ 
sidered in a subsequent appeal from the decision 
on remand. {Pridcaux and Hotwal, A. J. Cs.) 
SULTAN Beg V. Chunilal. 46 I. C, 922. 

Res-jadicata. 

See C. P, Code. S. II. 


— 'Remand—Admission of defendant. 

Where a part of tbe consideration is found to 
be bogus the High Court on the admission of 
defendant lhat market value s^'ould have been 
determined i emandedthe case for Boding the samct 
{Le Rossignoi, J.) Taka Singh v. Jawala Das, 

1923 Lab. 308 (1». 

••—Remand— Grounds. 

Where ttie objection as to inadmissibiliiy of 
the deed was taken m the first Court in wriiteo 
statement but was afterwards dropped and it was 
Dot taken ill the grounds of appeal to the lower 
appellue court, held, no reason for reminding the 
case for an inquiry into the actual value of tne pro- 
peity covered by ihe deed, was clearly made out. 
{Broadway and Campbell^ JJ>) BashesHAK Nath 
V. Mehk Chand. 1923 Lab. 21- 

- Remand—Order set aside—Effect of. 

When an order of remand by an appellate 
Coun IS set aside by tbe High Court the succes¬ 
sor of the J'ldrre in the Lower Appellate Court, can 
go into the whole case and c, me to a d fferent 
conclusion. {Shah Pin, /.) Bku Lal v. Loku 1 
Ram 136 P. L. R. 19*2 : 14 I. C. 16 : 

lie P. W. R. 1912. 

_ Remand—fresh evide^ice. 

Request was declined where the taking of fresh 
evidence in a point on which ‘proof ought to 
have been given in the lower court, is in the 
opinion ot the appellate Court dangerous, it ought 
not^to be allowed as it would result in the produc¬ 
tion cfjalse evidence. [Raltisan and Shah Din> 
JJ.) klSHORE Chandv. GUROITTA Mal. 

165 F. L. R. 1911: 52 P. R. 1911 : 

10 I. C. 315: 162 ?. W. E. 1911. 

_ Remand — Disposal on preliminary 

point. 

Where an appellate court reverses the decree 
of the lower court and remands it for disposal on 
the merits, tne lower court would be acting 
irregularly and unwisely if it disposes of the case 
on a so called preliminary point involving a mixed 
question of law and fact not raised or argued on 
appeal. [Spencer and Devadoss, JJ.) MuLLAi 
ThAYAMMAL l». SUBBARAYAN PlLLAI. 

(1922) M. W. N. 763 : 16 L. W. 802 : 

31 M. L. T. 430 : 1922 M. 514. 

_ Remand —Decision on jurisdiction. 

Where the District Munsil gave his findings on 
issues but held that the suit ought to be brought 
in a Revenue Court but the appellate Court held 
that the munsiff bad junsdict-on, held that the 
proper course was to leave the inunsif free to 
xlectde svhether to return the case or record find¬ 
ings or t?ive judgment. {Seshagiri Aiyar, U.) 
Thoppa KattU Ram\ya Goundan v. Sadagopa 
CHARIAR. 32 I. C. 769 : (1915) M. W. N. 784. 


BestitutioD. 

See also C. P. Code, S. 144. 

- RcstU^ftion — Removal of crops byres- 

pondent pending appeal — Nalute of order. 

Where during the pendency ' f an appeal the 
respondent removes the crops sued lor, he 
should properly be directed to pay to the appel¬ 
lant only its net value. {Ayling and Spencer, JJ.) 
Ana Pattar v. Swaminatha Patt*r. 

12 1. C. 106: 10 M. L. T. 190. 

Retrial. 

-- Retrial—Criminal case. 

Retrial under a new act should not be order¬ 
ed in a case where a person is convicted under a 
repealed law ihouph such convicti n is illegal 
if It has not done substantiahnjnry to the accu-^ed. 
{Benson, J.) Narahari v. Dt. Magistrate of 
Ganjam. 12 Cr. L. J 616 : -12 I. 0. 992 : 

(1911) 2 M. W. M. 588. 


Revenue Court. 

-Revenue Court—Mutation cases inU. P. 

Where in mutation cases possession is wi'h a 
Receiver, ttie Revenue Courts have simply to de¬ 
cide and t''>at by summary inquiry who is the per¬ 
son best entitled to possessi m {Helms. S M. 
and Campbell, J. M.) Nageshar Sahai v. Mata 
Pershad. 34 1. C. 496 : 3 0. L. J. 178. 


Review. 


See also C. P. Code, S. 151 and O. 47. 

- Review—Criminal Case — Judgment, 

Generally, a Criminal Court cannot icview its 
own decisions. {Twomey, J.i Emperor r. Nga 
Ke MaUNG. 12 Cr. L. i. 473 : 

12 I. C. 81 : 4 Bur. L. T. 2ll. 

Revision. 

See also (1) C. P. Code, S. 115. 

(2) Punjab Courts Act. S. 70. 


- Revision —Co»r/ dismissing case after 

5 p.m. without notice to litigants — Material 
irrciu'artty. 

The usual court hours in the Uiiilcd Provinces 
have been fixed by the High Court to be between 
10-30 a. m. and 4 p.m, and ibey cannot be altered 
without special sar'ction. This does not however 
fetter the discretion of subordinate courts, as for 
example to sitting after 4 p. m. to conclude the 



however without any special reason or 
notice to the parties, the court look up a fresh 
case after 5 p. m. and dismissed it because plaia- 
fliff was absent, held it was a fit case for the irter- 
(ercnce of the High C'ourt in revision {Piggott, J.) 


Bevisand Co. r. Ram Prasad. 

20 A. L. J. 138 : 1928 All. 72, 
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PKACTICE—Bevision. 

' Revision—Order issuing notice to new 

cause. 

When a party applies for revision and obtiins 
an order issuing notice to show cause, he should 
confine himself to the grounds on which the order 
was based. {Walsht J ) Raj Bunst v. Emperor. 

42 All. 646 : 22 cr. L. J 328 • 
60 I. C. 420 > 18 A. L J. 673. 
•- Revision — Appeal, 

A suit for profits was dismissed by the Assistant 
Collector di.ecting -as the plfi.has failed to prove 
his claim and to prosecute the case, ordered 
that his claim be dismissed for default'’ Held ihe 
Assistant Collector acted under R. 3 and not 
under R. 2 of O. 17, C P.C., and as the order was 

appealable no revision would lie. {Tudball and 
Rafique, JJ,t Chuttan Lal v Kanhaya Lal. 

17 1. C. 836 : 10 A. L. J. 478* 

- -^Revision — Conversion into memo of 

appeal. 

Where no question of limiration or Court-fees 
arises a revision petition may be treated as a 
memorandum of aopeal {Mookerjee and Beach- 
eroftyJJ.) Arjun Das 2;. G(jne.ndR4 Nath Basu 
Mallik. 18 C. W. 1266 : 27 I. C. 294 : 

20 C. L, J. 341. 
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Revision—Conversion into appeal. 


A revision was converted into an appeal {Coxe, 
J ) Janardan Pathak V . Anu Ram Dutta, 

10 I. c. 61. 

-- Revision—Preliminary and interlocutory 

orders—If High Court will interfere. 

Where an appeal will lie from a decree that 
may be passed in a suit the High Court will not 
interfere in revision with merely preliminary and 
interlocutory orders. 146 P. R 1908, Dist. yReid^ 
C, J. and Kensington, J.) Umar Ali v. Nasibun 
i^lSSA. 13 I. C. 600 : 82 P. B. 1911. 


Revision—High Court. 


A High Court having admitted a revision peti* 
tion must decide it on its merits, after hearing 
the applicant for revision. (Lindsay, J. C.) Shro 
S iNQH V . Emperor. 26 I. C. 169 : 

10 L. J. 541 : 15 Cr. L. J. 721. 

Revision—1 nterlocutory order revisable 


only when no appeal allowed and irreparable 
damage caused by tefusal. 

The High Comt has power to interfere 
in revision with interlocutory order when no 
appeal lies directly from ihe order impugned, and 
where grounds exist which peremptorily call for 
its interferenre but it should not interfere unless 
irreparable damage would be caused by its refu¬ 
sal. {Heald and Lentaigne, JJ.) The JupiTER- 

Genbral Insurance Company, Ltd v. Abdul 
Aziz. 1 Bang 231 : 1924 Bang. 3. 

Sanction. 

See also C. P. Code, S. 115 and O. 32, R. 7. 

Sanctfon—Cr. P. C., Ss. 195 and 476— 


PBACTICE—Second Appeal, 

colleague to refuse to concur. (Piggott 
and \ alsh, JJ.) Hansraj 8Ingh v. Bhagwana. 

40 X . C. 328 ; 18 Cr. L. J. 680. 

SecoQ d Appeal. 

See also C. P. Code. S. lOU. O. 41 and O. 42. 


Second appeal—Want of certificate. 


there IS no ceriificale that the finding of the 

Lower Appellate Coun is based on no evidence 
the finding cannot be reu nsidered in second 
appeal (Piggott and Walsh, JJ.) Mutasaddi Lal 
V. Daya Shankar. g2 I. C 103 : 

2 U. P L.E. (All) 4ir 

- Setond appeal—Question of fact~Rea- 
sonable compensation. 

VVha- IS reasonable comoersatioD is a question 
of (act and ihe Migh Couit will not interitre wUh 
It m second appeal. (Chamier, J.) Sampat Rai 
V. Ram Pershad. 17 1 C gi^ 


•SdvOttrf appeal—High Court. 


The H*gn Court in second appeal, will not re¬ 
medy Uie defects in a party*s case. \Macleod, C. J. 
and Shah, J.) ChaNdbhai v. Hasanbhai. 

23 Bom. L. B. i033 : 1922 B. 150. 

"! Second appeal—Findii g based on evi- 

dence, 

A finding based on evidence arrived at by an 
Appellate Court cannr-t be chaPenged in second 
appeal. (Mookerjee, A. C, J, and Fletcher, J.) 
Kristo Da'^ Law v, Abdi r Karim. 

26 W. N. 328 : 62 I. C. 474 : 34 C. L. J 36, 


Fittrf/«gs of fact—Error, 
A High Court can and will interfere in second 
appeal with a wrong finding of facts by the Ap¬ 
pellate Court. (Richardson and Greavrs, JJ,) 
hem Chandra Roy Choudhuky v. Kristo 
Chandra Saha Sardar. 24 C. W. N. 800 • 

68 I. C. 879 ; 47 C* 1079. 


- Second appeal—No new issue can be 
framed. 

Plaintiff must raise the question that he was not 
give.i Ihe opportunity of meetmg the case in the 
hrst appeal and get the case remanded for that 
issue but he cannot raise that p lint in second 
appeal. (Teunon and Newbou d, JJ.) Banga 
Chandra Pal v. Kailash Chandra Pal. 

58 I. C. 189. 


-- Serond appeal—Question of law and 

fact — Reasonable cause. 

W hether there was reasonable and probable 
cause is a mixed question of fact and law and the 
High Court in s'^cond appeal is bound to accept 
the facts as found by the Court of appeal below 
but High Courtis ei titled to eicamioe whether 
the inference drawn therefrom is legitimate 
(Mookenee and Carnduff, JJ.) Bishon Singh v 
A. W. N. Wyatt. 16 c. W. N 540 

11 I. C. 729 : 14 ^ I. J. 515. 


Duty of Court. 

Per Pigg t(, /.—Where one of two Judges 
constituting a bench is clearly of opinion that the 
case under consideration is a proper one for the 
taking of further proceedings it would be impro- 


- Second appeal—Error of law _ Judg^ 

ment on document not admitted or proved. 

To base judgment on document not tendered 
in evidence or on record is an error of law. {Be- 
van Petman,J.) Johri p. Jowahra. 

58 1 C. 67 : 91 P. L B. 1919. 
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practice—S econd Appe'^i. 

_ Second appeal —Question of law—Infer* 

ence from facts-I -plted ronlracl. 

Where a parl'Cular couclusioo is the only in- 
lerence iliat a Court can draw and ihe Lower 
Appellate Court tails to draw that inference the 
rpaher is one of law into which the High Court 
cannot enter, But where more than one infer¬ 
ence is p' ssible the fact that the Lower Appel¬ 
late Court made one instead of another, is not a 
ground for inter.crence in second appeal. The 
ques’ion of implied co<itract is one of fact. 
{Krishnasivatrx lycr and Ayling,JJ.) Mallika- 
kjuna Whaj^auav. Vasudeva Kao. 

9 M. L. T. 329 : 9 I C 169 : 21 M. L. J. 166. 

_ -^Second app^ol-^Pindiug of fact. 

A finding on a consideration oi evidence should 
not be distuibcd m second appeal [Kanhaiya 
Lai A J. C.) DUiu.A v. Fakikay. 

60 1. C. 195 : 6 O.L. J. 86 

_ Second appeal - Evidence not brought to 

notice of lower court. 

The H'ffh Court will not entertain second ap 
peal on the ground that the lower courts have 
overlooked evidence if ‘t is touud that it was not 
brt>ught to their notice by the parties, {C^uipynan 
and Roc, JJ.) Jan'ki Sahu v Kan Bahaduk 
Singh. 2 Pat. L. J. 231 : 3^ I. C. 398 : 

I Pat. L. W. 668. 

_ Second appeal-finding of fact. 

If the appellant did not challenge in ihe Lower 
Appellate Court a finding by the first Couit that 
ceitain alicna ions by the guardian ol a Hindu 
mi'or were not for le^al necessity, he cannot 
challenge it in sec">nd appeal. [Pratl, J. C, and 
Crouch. A. J. C.) G^^himal Uyalmal v. KakMoo 

MAL KaROMAL SIHOOMAU 

35 I. C. 651 : 10 8. L. B. 38. 
Sentence. 

___ Sentence — Adjournment. 

No court has an inherent power to adjourn the 
passing of a sentence for an indefinite time. An 
order conviciing the accused and directing him 
to furnish security and to come uo for sentence 
after a I ng t me is really an adjourntnei.t oi 
sentence and is therefore bad. (Chandavurkar 
and Russell, JJ.) Emperok v. Keshav Lal 
GIRDHAR. 13Cr. L. J.288:14 I a672. 

14 Bom. L. B. 144. 

Stare Decisis 

St<r (1) M>xim. 

(2/ Practice precedents—Stare decisis. 

Stay of Pioceedings. 

See C. P. Code. O. 41, Ku. 5 and 6. 

Stay of Trial. 

_ Stay of trial — Criminal proceeding— 

Pen lency of civil suit between the parties on 5m6- 
atantially same issues. 

Wherethepait.es to. and the issues in. two 
proGccdirgs, civil and criminal arc substantially 
the same and the prosecuuon before the Magis¬ 
trate is but a p’ivate pfosecut'on. it is not ordi¬ 
narily desirable that both tlic cases should go on 
at the same time and the prosccutim should be 
staved. [Sanders, J. C.i Kalima Bibi v Macuui. 
Ahmed. 16 C'- J* 

7 Bur. L. T. 73. 


PBACTICE—Sabordinate Courts. 

Sub ordinate Courts. 

- SubofdinaLe courts—Duty to follow de - 

cisious of its own High Court. 

A subordinate Cnurt is bound to follow the de¬ 
cision of a Bench ol the High Court to which it 
IS subordinate unless the decision of the Bench 
has been oveiruled by a subsequent decision of 
me Full Bench tif the High Court or expressly or 
impliedly overrnlcd by the Privy Council or the 
law na> bsen alteied by subsequent legislation. 
[:itrJohn Edge.) PUTTU Lalv. PaRBati Kunwar: 

37 All. 3o9 : 19 0. W. N. 841 : 13 A, L J. l2l : 

17 Bom. L. R 549 : 18 U. L. I 61 : 

22 C. L. J. 190 : 2 L. W. 881 : 42 I. A. 155 : 

Ii9l6j M. W. N. di4 :29 I. C. 617 • 

29 M. L. J. 63 (P. C.). 

- Subordinate Courts—Duly of. 

Counts subordiirile to the High Cjurt ought not 
to do more than try out the pleadings of the par¬ 
ties and on the facts raised and put m issue before 
them Ptiev are not 1) anticipate and meet before¬ 
hand any objection to a plaintiH’s su't which the 
ingenuity oi abler and better instructed counsel 
may find ii possible lo raise iiisecmd appeal. 
[Meat s C. J. and Piggott, J)- Iqbal Haidar Khan 
V. Was! Fatima Bibi. 46 A. 63: 

1923 A. 368. 

- Subordinate Courts—Duty to follow its 

own High court. 

A lower Couit is bound to follow the ruling o( 
ihat High Cjurt to which u is subirdmale in pre- 
lercnco «o the rulings of other High Courls where 
the two coutts differ [Gohul Prasad and Stuart 

JJ.) Badri Prasad v. Mohak Singh. 

1923 A. 231- 

- Subordinate Courts—Ruling of a single 

A^ruling by a single judge of the Punjab Chief 
Couit, which his not been dissented from or 
ovetrnlcd is as much binding upon subordinate 
Courts as the decisioos of division benches. 
[Raltigan, C.J.) Shekkhan v. Muz^ffar Khan 
I L. 26 : 65 I. C. 944 : 61 P L. R- 1920 : 

40 P. W. B. 1920. 

- Subordinate Courts —Revenue Courts. 

The Kev. C-nirts must follow the rulings of the 
Financial Commissioner until overruled by that 
officer h 1 m^ell [Mavnarti, O. h. C.) ChailU v. 
Mansingh. 3 P. E. iRev.l 1911 : O-'iS P.L. B. 1911: 

12 I, C. 442 : 6 P. W. B. (Bev.) I9ll. 

- Subordinate Courts — Duty, of, to follow 

the majority of Full Bench ol High Court. 

A Subordinate Court sho dd follow the opinion 
of tlic majoritv of the judges of the hull Bench 
and not Ihe dissentient judgment of asmgle judge 
of that Bench. [Spencer and Seshagiri ly^r. JJ>) 
BaNgakayyadu V. Perayya Sastki. 

1915) M. W. N. 810 : SOI. C. 927 : 

S L. W. 1025. 

- Subordinate Courts—Duty to a.ce pt 

deciHon of Superior Court. 

The suboidina 0 court is bound to accept the 
decision of couit to which it is subordinate. They 
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PBAOTICE —Subor dinate Courts. 

act illegally, if they rely upon documents pro¬ 
nounced as n(t binding on ibe panics by the 
superior Court. {Seshagiri Aiyar and Napier, JJ.) 
Parasu Patta V. Venkatachala PattaR. 

2S I. C. 982 

- Subordinate Courts—Bound by order of 

higher counts* 

A subordinate court has no right to question 
the order of ao appellate court when the parties 
do not chuose to question it. 21 M. 288, Foil. 
( Oldfteld and Se*hagtri Iyer, JJ.) Narayana- 
swAMi Naidu Garu V. Kamurj Ramayva. 

16 M. L. T. 244 : 261. C. 478 : 
tl9l4)M W. N. 713 and 870. 

- Subordinate Courts — Duty to follow 

High Court, 

Subordinate courts must follow the decivsion 
published or unpublis^'ed of the High Court to 
which they are subordinate and cannot prefer 
the decision ot some other court 1 1 tnat court 
i Sianyon, A. J. C.) PUHPi Bai v. Ansuya Bai. 

46t . C. 902. 


PEACTTCE—Subsequent events. 

events which have happened since the institution 
of the suit and the court should mould its decree 
according to the circumstances as they stand at 
the time the decree is made. {Sanderson, C. J, 
and Mookerjee, J.) NURi Miah v. Ambjka Singh 

44 Cal. 47 : 20 C. W. N. 1099 ! 
34 I. C. 869 : 24 C. L J. 140. 

- Subsequent events—Suit to be tried on 

the original cau^e of action. 

A suit must be tried on the cause of action as 
it existed at Ihe commencement. 7 C. L. J. 262, 
Foil. ; 2 W.R tP.C.) 10. Ref. to. A devolution of 
a plaintiff’s interest in the subject-matter of the 
suit is not an exception to the geneialTule that 
a suit must be tried on Ihe cause of action as it 
existed on the date of its commencement, and 
does not make the plaintiff incoropetenl to main¬ 
tain the suit, there being no change in the cause 
ot action {Mookerjee and Beachcroft, JJ.) Rai 
Charan Mandal V, Biswanath Mandal. 

26 I. C. 410 : 20 C. L. J. 107. 


- Subordinate Courts—Duty of^ to follow 

decisions of High Court. 

A Coui t subordinate to Patna High Court is 
bound lo follow the decisions of that Court no 
matter whether they are right or wrong or are in 
conflict with the decisions of the other High 
Courts in India {Mulhck and Jitala Prasad. 
JJ.) Kamla Prasad v. Pandeh Ram Ch. Pd. 
Narain Singh. 4 Pat L. J- 568 : 81 I. C. 496 : 

1919 Pat. 368. 

- Subordinate Courts — Duty to follow 

decisions if superior tribunal. 

It is tne duty ot Subordinate 'Courts to follow 
the decision of the superior court, leaving it to 
the superior court to deal with conflicts of opin¬ 
ion. {Young, J.) Ma Thin Hton v. Ma Hnin 
Thut 29 I. C. 70^. 


- Subsequent events — Revision, 

Where the petitioners were convicted of rioting 
arising out of a dispule as to possession of ce’-tain 
lands the H'gh Court in revision took ir* con¬ 
sideration the decision of the settler- officer 
after these riots, wbo held that ihv petitioners 
were in pi<ssess:on, and reduced ihe sentences 
as the petitioners could not have been the aggres¬ 
sors {imam and Chapman, JJ.) Araz Sarkar 
V. Emperor. 16 Cr. L. J 473 : 24 I. C 661: 

18 C. W. N. 646. 

- Subsequent events—If can be considered. 

Events pendente lite may be taken into consi¬ 
deration by the Court for the sake of justice. 6 C. 
L.J, 74 ; 6 C L.J 102, Foil. {Mookerjee and Cam- 
duff, JJ.) Hidlot Khashi V. Ka Ran Khasim 

13 I. C. 377 : 15 C.L. J. 241.’ 


Subsequent Events. 

-Subsequent events—Courts tf can take 


notice of later events. 

A couit oi law can take notice of subsequent 
events and adjust the matters between parties 
accordingly. {Nukerjee and Buckland, JJ.) Dina- 
NATH MaHISH V. NABAKUMAR HaJRA. 

70 I.C. 542 : So C. L. J. 832. 
Subsequent events —C ognisance. 


In exceptional cases, courts are justified in 
taking cognisance of events subsequent to the 
institution of suit when litUation is thereby sh .rt- 
ened and justice rendered. On a declaration 
of title, possession may be granted when the 
leas'* of the deft, expires beiore the date of decree. 

{Chatterjee and Nawbutld, JJ.) 

Das V. Rapha Charan Potdar. 37 I. C. 962 

- Subsequent events — RePef. . 

Where it is shown t^at the orign al relief claim 
ed at the date of the institution of tne sun has by 
reason of subsequent change of circumstances be 
come inappiopiiate or that it is necessary to base 

the decision of the court on the altered CKCum- 
stances in order to shorten litigation or to do 
complete justice between the parties, it is J"cuin 
bent upoia court cf justice to take notice of 

c D— VOL. IV 46 


- Subsequent events—Decree on basis of. 

In a suit for money a decree may be given even 
though the cause of action has arisen during the 
pendency of suit, {Mat ttneau and Zafar AH, JJ.) 
Kanshi Ram v. Jaimal Singh. 

6 L. L. J. 31 ; 1923 Lah. 690. 

- Subsequent events. 

Events alter suit can be taken into considera¬ 
tion and an Injunction which would have been 
useless was refused. {Shadi Lai, C.J. and Camp¬ 
bell, J.) The Firm of N-'rain Das Jaini Lal of 
Delhi v. The Firm of Jai Narain Bani Lal of 
Delhi. 6 L. L j. 210 : 1923 Luh. 24. 

- ——Subsequent events. 

In exceptional cases Courts can take cognizance 
of events since the institution of the suit where 
ihe adoption of such a course tends to shorten 
litigation. But where plaintiff sued on a breach 
of agreement, the pleadings oi defendant cannot 
be taken advantage of to furnish a cause of action 
on failure of plaintifi to prove the alleged breach 
prior to suit. (1918) M. W, N 199 ; 37 I. C. 962, 
Dist. [Chevis and Abdul Qadir, J J.) Abdullah 
Shah v. Mahomed Shah. 

4 U. P. L. E. (Lah.) 42 : 

1922 Lab. 437. 
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PEACTICE —Sobaeqaent events. 

_ Su'^scqucnt events—Consideration of. 

The rights of the parties must be adjudicated 
upon as they existed at the date ot the suit. 
{Drake Brockman, J. C.) Madho Rao v. GoviNd 
Bhat. 46 l.C. 794. 

Succession certificate. 

See SuccEssio>t Cektipicate Act. 

Summons. 

See C. P. Code, O. 5. 

Third Party. 

See Contract. 

(2) Contract Act, S. 2. 

{ 3 ) Right of Sujt, 

Transfer of Case. 

See also (1) C. F. Code, Ss. 22—25. 

__ Transfer of case—Notice to parties es¬ 
sential. 

Notic"* shou’d be given to the parties or pleaders 
if an app^jal is transferred troin one court to an 
other and some record should be maiQiained to 
show service ol such luitice. Absence of such 
record is a ^'■‘Od groood for restoring the appeal 
when it had been disposed of in the absence of 
parties \MiUc*, C- J., Chapman and A.fktvson, 

JJ ) RAMSUKUL FATHAK V KpSHO PRASAD MNGH. 

3 Pat. L. J. 218 : 4 Pat. L. W 76 : 

43 l.C, 925 : 1918 Pat. 17 (F- B.J. 

Trial. 

See also C. P. Code. O. 15—20. 

- Trial —Discovery—Order Jor—Hearing 

of preHmnuiry issues. 

Where it »s necessary before an order for dis¬ 
covery can be made tnat certain questions in suit 
should first be decided, the proper order is that 
the suit should b^ set down for the settlement of 
issues The Judge would then be in a position to 
decide which cl the issues were necessary to be 
determined before ihc question of inspccU n or 
discovery could be decided. The same prttccdurc 
should be f allowed when one party suggested 
that the suit could be decided on the hearing of a 
preliminary issue. { MaclCJd, C. J. and i rump, 
J,) The Eagle Star and British Dominions 
Insurance Co. v. Dinanath. 47 Bom. 609 : 

2o Bom. L. B. 164 : 1923 Bom. 249. 

-- Trial—Duly to adduce all the evidence. 

Pleaders and parties must reincmocr that the 
first court is n .t the final court, and ihat there are 
higher courts of appeal which might take a view 
different from that taken by the first court. Plead 
ers and partie-* take the respoirsib'litics when 
they dispense with evidence, [Russell and Chan^ 
davarkar, JJ.) Pannalal v Ganu Hhavaji 
NhaVi. 12 I. C. 691 : 13 Bom. L. B. 1021. 

‘Trial — Hcari-g of counsel. 

Wheie in ihe hearing of an appeal, the res¬ 
pondent’s counsel was stopped with the remark 
that he would be called, if the Judge was not with 
him on the points already heard, and the appeal 
was allowed without hearing the conoscl, held^ 
that the resp-^ndeni’s counsel was entiiled to an 
oppornmitv of prr'sentmg his case and ihe order 
must beset aside, {Batchelor and Raj, JJ ) In re 
AnUPRAM Kirparam. 12 Ur. L. J 64 

9 I. C. 360 : 13 Bom. L. B. 27. 


PEACTICE—Trial. 

- Trial — Arguments—Submission of writ¬ 
ten arguments—Propriety of. 

When a case has been fully argued before the 
Court it ought not to be necessary for Ihe pleader 
lo submit notes of their argument. It is the duty 
of Ihe Court to take such notes of ihe arguments 
as it thinks fit when they are being submitted. If 
Judge feels that be has not fully aporeciaied any 
part of the arguments which have been submitted 
to him, it is open to him to call ihe parties before 
him so that any further arguments may be pre¬ 
sented in open court in the presence of the other 
side. If it becomes necessary, as in some excep¬ 
tional case it may become cecev^ary, for the 
Court either to require or to receive notes of the 
pleader’s arguments, such notes ought not to be 
subm'tfed (othe Court by the pleader on one side 
without first submilting the notes to tne pleader 
on the other side. If in any case a pleader desires 
to submtl to the Court the notes i f his argument, 
or of any further argument, which he thinks in 
the inieresl of his client ou^htto be put before 
ihe Court, he should submit them-: o the pleader 
on the olhcr side so that the latter may have an 
■ipportuni V of making any remarks or any criti¬ 
cism in respect thereof. It is in any case highly 
undesirable for a Judge to accept i otce of argu¬ 
ment in the form oi a draft judgment. {Sander¬ 
son, C. J and IValmsley, J.) Amjad Ali v. Su- 
RESH Ranjan Pal. 78 I. C 706: 

37 C. L. J, 42. 

- Trial—Hearing of case—Right of junior 

to continue — Arenmen^s begun by junior pleader. 

A junior pleader is not entitled as of r ght to 
complete the argument, lelt unfinished by his 
senior. [Chilly, and Walmsh y, J J.) RaMGOPAL 

Manual V. Kumar Komala Ranjvn Roy. 

53 I. C. 966 : 30 C. L. J. 522. 

- Trial—Batch of suits—Suits by land¬ 
lord against several tenants — Evidence—Admis¬ 
sibility. 

Several suits instituted by the landlord for addi¬ 
tional rent against several tenants were tried 
together without objection by the tenants defend¬ 
ants One of the tenants did not produce the chitla 
which vvas in his possession. Held, that as 
the evidence given, so far as it was general ia its 
charac er, applied to all the suits and all the de¬ 
fendants or sets of defendants were sailing in the 
same boat, and none of them dissociated himself 
from the defendant who did not produce the chiita 
or at any rate displayed any anxiety lo forego 
any advantage that might accuc from his conduct, 
they were all alike affected by his conduct io the 
suit. (Richar'^son and \Valmsley, JJ.) DhRUPAD 
Chandra Koley t>. H*rinath Singha Roy. 

27 C. I.. J. 663 : 46 I. C. 660 : 22 C. W. N 826. 

- Trial— Experts—If arbitrator can take 

Ihe assistance of. 

An arbitrator is entitled to receive assistance in 
technical matters from experts in arriving at an 
independent judgment in the matter. [Mooktrjee 
and Roe, JJ.) Juggobundhu Saha v. Chand 
Mohan Saha. 31 I. C. 33 : 22 C L J- 837. 

—-- Trial—Picoe-meal trial—To be avoided. 

Asa piec:-meal trial leads to protracted litiga¬ 
tion and good deal of inconvcnieoce and heavy 
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TRACriCE— Trial. 

costs if the case is taken repeatedly on appeal it 
is advisable that in appealable cases the courts 
below should pronounce the opinion on all the 
points invo|\ ed. {Mookerjee and Beachcroji, JJ.) 
Yatindra Nath v. Hari Charan. 

26 I. C. 964 : 20 C. L. J. 426. 


■- ‘’Trial of suit—Landlord and tenant — 

Disputes between—Notice to quit—Validity of. 
Where in an ejectment suit the principal ques¬ 
tion between the panics was as to the sustain¬ 
ability oi the claim of occupancy rights set up by 
the lenanis, and the Court below aitei taking evi¬ 
dence on all the issues in a protracted trial, decid¬ 
ed the question as to notice to quit and disposed 
of the case oo that ground only Held, that having 
regard to the longstanding disputes between the 
parties :ind the protracted trial ot the case, the 
court below ought to have declared the rights of 
the parties so as to consiitute a binding dccisioi* 
between them The mere fact that a question as 
to the sulficiency of notice has not been taken at 
the previous stages ot a case does not prevent a 
party from urging it as a defence at the time oJ 
the final disposal of a claim for ejectment. (Spen¬ 
cer and Uevadoss^ IJ.) Saravana Perumal Pil- 
LAI V. SUBBAYYAN. 16 L. W 802 : 

(1922 )M. W N. 763 : 

1922 M. 514 : 31 M. L. T. (H. C.) 430. 

- Trial—Disposal of a suit—Manner not 

warranted by law—Consent of parties. 

No agiecment between the parties to a case 
would enable a Couit to dispose of a casein a 
manner not recognised by C.P.C. or by authority. 
{Oldf eld and Sadusiva Aiyar, JJ.) POTLA SUB- 
BARAYADU V. RaVI LaKSHMAYYA 

18 M. L. 1. 93 ; 30 I. C. 260 : 2 L. W. 605. 
Trial — Court's duty of —Raising of 


issues and adiudication. 

Toe duly of raising points arising upon the 
pleadings and the evidei ce and the proper adjudi¬ 
cation 01 which IS essential lor the ends of justice 
rests on the court as much as on the parties or 
their pleaders. (Oldfield and Tyabjee, JJ.t Azi- 

MANILA VEETHAL KaNNU PILLAI V, KAYAMAKI 

GopalaN Nair. 2b I. C 337 ; 

(1914) H. W. N. 883. 

Xnal — Evidence — Duty to consider— 


Finding of fact- , / • 

Where the decision on a question of lact is 
final, the duty of examining the parties and 
thoroughly sitiing the evidence ought to be belter 
realised by the irial Court. (Kanhatya LaLJ.C.) 

Kanhaiya V. Asim-UL LAH. 25 O. C. 69 : 

1922 Oadh 122. 

_ - ~^Trial—Connected case—'Joint iriaL 

Two aptlications were made one for seating 
aside an ex parte decree and the other for sei- 
ting aside the sale held in execution thereof on 
the ground of fraud. The two applications were 

heard together as the q uestions of fraud was 

closely interwoven in both. 

Prasad, JJ,) Sohagbati v. 

Mohan Singh, 44 I. C. 661 

_ Trial— Decision on some issues—Not 

binding on successor of Judge. 


(Roe and Jw'^la 
Babu Surendra 
: 4 Pat. L. W 296. 


PRACTICE—Witness. 

A succeeding Judge is not bound by and may re¬ 
consider the judgment of his predecessor on cer¬ 
tain issues of the case even though arrived at by 
ihe consent of parties. 47 I, c. 555|: 

11 Bur. L. T. 97, 


Trial—New evidence—Original Court. 


An original Court cannot entertain a new ques- 
lion requiring introduction of new evidence alter 
it has finished taking evidence (Pratt, J. C. and 
Crouch, A.J, C.) Musammat Isad v. Dhana Mal 

19 I. C. 368 : 6 S. L. R, 135.* 

Vakalat. 

See (1 ) High Court Rules. 

(2) Legal Practitioner, 

Valuation. 

- Valuation-’ A*'peal. 

An appellant may value the appeal at a smaller 
value than the valuation of the original suit if he 
is interested only in a portion of ihe property in 
suit. (Cfiamier and Piggott, JJ,) Mathora 
Prasad v. Ramdoran Lal. 37 aji. 208 • 

28 I. C. 261 : 13 A. L. J. 283* 

Valuation—Objection to. 


A party cannot object in appeal, to a valuation 
not questioned by him at the trial of the suit and 
by virtue of which the suit had to be tried in a 
Higher Court. (Drake Brockman, J. C.) Kothi- 
KAM V. Ganpati. 17 1. C .886 : 8 N. L R I 79 


- Valuation—Under valuation of suit- 

inquiry. 

To aetermine whether or not a suit has. for 
the purpose of Court-fees, been undervalued, 
evidence should be recorded on the point. A 
document in which the description of the value 
f the property, did not impose a corresponding 
obligation, as to the stamp duty, leviable on it, 
earn I be saiely taken as a criterion as to the 
value of the property. (Fawcett and Raymond, 
A. J. Cs.) Ramdas V. Ajudhia Das, 

63 I. C. 685 : 14 S. L. R. 137. 

Witness. 


Witness — Credibility—Cir cum stances en¬ 
titling—Appellate court to differ from trial court 
should be exceptional, 

Wheie the Judge, who has seen a witness, and 
has heard his evidence, comes to the conclusion 
that the witness is credible, that is to say a wit¬ 
ness who to the best ot his recollection intends to 
tell the truth, it requires circamsiances of excep¬ 
tional character to justify a Court of Appeal in 
con ing lo a different conclusion. It is not a 
question of the weight of evidence, but of the 
altitude and trustworthiness of the witness and 
of the ertect of his whole demeanour in the wit¬ 
ness box. (Lord Parmoor ) Ma Than Than v. Ma 
Pwa Thit. 33 M. L. T. 86^ (P. C.) : 

2 Bur. I. J. 260 : 46 M. L. J. 334 : 

1 Bang. 451 : a923 P. C. 156 (P. C.). 


Witness Examination of witnesses on 
commission — Propriety. 

Examination of witnesses on commission should 
Dot be all wed except in exceptional circum¬ 
stances as tbe judge is thereby prevented from 
seeing the demeanour of witness, etc. This is 
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PRACTICE—Witness. 

specially so when he is accused of fraud. Long 
delay in submitting the report after the examina¬ 
tion on commission is a gr^ivc irregularity. {Lord 
Alkius.on.) Satish Chandha Chattekjee V. 

KuMAK Satish Kantha Woy. 4?' M. L. J. 363 ; 

33 M.L. T 325 : 

1923 P. C. 73 (P C.). 

_ Wiiness—Credibtliiy—Tnal and appel¬ 
late Court. 

When the question is whether a witness is 
speaking thi truth or not. light is thrown upon it 
by the demeanour of Jhal wilness in the box by 
the manner in which he answers questions, and 
how he stems to be affected bv the questions 
that are pul to him, and s > on. No doubt there 
the trial Judge has an advamage which cannot 
possibly be shared by any AppeMate Court. But 
when the views upon credibility are founded 
upon argumentative inlcrenccs from facts winch 
are nut disputed, then the couit oi Appeal is 
really in just as good a situation as the judge of 
first instance. [Lo^d Dunedin,) Falchuk SaNKA- 
rareddi V, Palchur Mahalakshmamma. 

17 L W. I . 31 M. L. T. 307 : 27 C. W. N. 414 j 

1922 P. C. 315 |P. C.). 


W itness—Cf edibility. 


A trial Judge in Ind-a has not as a general rule 
the same oppertunily of observing the demeanoui 
of witnesses as a trial judge in England. (Rich- 
ards,C.J. and Banerjee, /.) Maladad Khan v. 
AUUUL PATAK. 39 All. 426 : 39 I C. 666 : 

1 A T. J 349. 


_ lyitness — Examination dc-bcnc esse— 

Objection when to be taken. 

An examination de~bene-e$se, just like tliat of a 
witness in a cause must take place cither in Court 
or belore a Commissioner. If, in such examina¬ 
tion, any irregularity is discovered the parly 
affected should give notice to the opposite side 
and move to discharge the order immediately '‘d 
the service of i». It is too late to object to it at 
the hearing. [Mookerjee and Fietclur, JJ.) Dina 
Nath v. Metha Ram. 64 I c 785 : 

33 C. L. J. 577. 

_ Wilness—Cross-exantinaiton — Eixing 

five minuits for. 

An order of Magistrate fixing arbitrary limit of 
time namely five minutes tor the cross-examina¬ 
tion of wilness is illegal. {Teuuon and Suhra~ 
wardy JJ.) Emperor v Asiruudin Sakkak. 

’ 62 I. C. 412 : 22 dr. L. J. 524. 

_ Witness—Document put into his hands^ 

Right of cross-examination. 

Where a cross-examining counsel puts a docu 
ment into the hands of the witness and asks him 
s imc questions about its general nature and 
identity the adversary will have no tight to see 
the document but he will have such a right'if any 
question are put respecting its contents or hand 
writing. [Unkins, C and Woodroffc, J.) 
GOPESSUAK Dutt V. Bi«secsuk Uutt. 

39 Cal. 245 : 13 I. C. 577 : 16 C. W, N. 265, 

_ Witness—Piace of giving evidence is the 

All witnesses, without distinction must give their 
evidence from the witness box and it is not desi¬ 
rable that any one should give his evidence on 


PRACTICE—Witness. 

the dais, by the side of the Judge. [Martincau, J,) 
Wadhawa Singh v. Emperor. 

63 I. C. 461 : 

22 Cr. L. J. 669 : 3 U. P. L. R. (Lab.) 78. 

- Witness — Examination of witness — 

Caution. 

While it is unobjectionable for a judge to cau¬ 
tion a witness to speak the truth it is wholly 
wrong to tell him that no matter what evidfnee 
IS given by bim no action would be taken against 
him. [Kensington and Ratligan. JJ.) EmpeRor 
z, Mahna Singh. 46 P W. R. 1911 Cr.: 

12 Cr. L. J. 73 : 9 I. C. 436 : 63 P. L. R. 1911. 

■■ ITi^ncss— Cro^s-examinatien of a wit- 

ness —Senows imputaiion rot substantiated — 
Whether should be withdrawn. 

Where in the course of cioss-examinaiion, 
certain suggestions were made which imi.uled 
dist onourable. if not dishonest conduct to the 
witness which however was not substantiated. 
Hf/d, that there was no necessity of formally 
withdrawing the imputation, [White. C. J. and 
Oldfield.].) Crompton & Co. v. Secri-tary 
OF State. 26 I. C. 610 : 20 M. L. J. 549. 

- Witness—Citing opponent as. 

A party callmg his opposite side as a witness is 
not bound by his statement. Uie practice though 
condemnablc is not illegal and cannot be made 
a ground of revision. J,) Kangaswam : 

Iyengar, In re. 21. 1. C. 781 : 

(1913) M. W. N. 998. 

- Witness—CHing opponent as. 

The pract'cc of citing an opponent as a wit¬ 
ness condemned. 31 A, 116; 32 A IOC Rel, {White. 
C. J. and Tyabfi. J.) Venkata Sambha Sadasiva 
DeWARA 9 . PAPAYYA Dbvara. 21 I. C. 737 : 

(1913) M. W. N. 828. 

- Witness—Credibility —Relationship not 

sufficient to discredit. 

Kclationship to the agent of a party or even to 
the party himsclt is not suflicient reason by itself 
for disbelieving a witness. [Batten.]. C, and 
Hathfax, A. J. C] Lachhminarayan v. MoUlvi 
Zahimal bAiD Alv 1. 1923 Nag. 323. 

-— Cross-ixamination — Admis¬ 
sion in, 

A party's counsel cross-examining a witness 
as to whether an event happened cannot thereby 
be held to commit himself to an assertion that 
such an event took pUce, [Piggott and I tndsay, 
A,J. Cs.) Mir Syed Hasan v. Taiyara Begam. 

26 I. C 647 : 1 0. L. J. 691. 

- Witness—Opponent cited. 

There is nothing t • prevent a party from ex¬ 
amining his opponent as his witness [Kanhaiya- 
/u/, A. y. C ) Bisheshar Shukue f». Bir 1nd.?a 
Kanta Singh. 20 I. C. 450: 16 0. C. 146. 

- Witness—Court's duty to enforce attend¬ 
ance. 

It is the Court's duty to enfoice atlendacce Ol 
the right witness when another appears in his 
stead {Jwala Prasad and Bucknill, JJ-) 
Jadunandan Singh v. Sheonandan Prasad. 

3 P. L. T. 487 : 1 P- 644 : 
1922 Fat. 200 : 1922 F. 276. 
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PRE-EMPTION—Basis of claim, 


- Witness — Credibility. 

The best way o£ testing the credibility of a 
witness is to see whetoer the probabilities of the 
case and the admiited circumstances corroborate 
their testimony. (Das and Ross, JJ.) Ismail Ali 
Khan v. Hamidi Began 6 Pat. L. J. 218 : 

62 I. C. 455:2 Pat. L. T. 638. 

■- Witness—Pleaders or Advocates — Exo' 

tninaiio n —Cha mbers. 

There is nothing wrong in the pleader or ad¬ 
vocate examining the witnesses in Chambers be- 
f ore they appear in Court as it is intended to find 
out what they have to say and conduct the case 
properly. (Hartnoll, J.) Jordan v. Emperor- 

14 I. C. 763: 13 Cr. L. J. 299 : 5 Bur. L, T, 38. 

PREAMBLE. 

See Interpretation of Statutes. 
PRECEDENTS. 

See Practice — Precedents. 

PRE-EMPTION. 

Sec also (1; Limitation Act, Art. 10. 

(2) Ou«'H Laws Act. 

(3) PUNJAB Pre-Emption Act. 

(4) Wajib-ul-arz. 

Basis of claim. 

Collusion. 

Co sharer. 

Custom. 

Custom or contraot. 

Decree. 

Joint vendees. 

Xis Pendens. 

Xo8s of right. 

Mahomedan Xaw. 

Nature of Rieht. 

Notice. 

Price. 

Priority. 

Be-sate to vendor. 

Rival Pre-empt*irs. 

Subject-matter. 

Suit for. 

Time fo** pre-emption. 

Transfer, nature of. 

Waiver of right, 

Wajib-ul-arz. 

Who can pie-cmpt. 

Miscellaneous. 

Basis of Claim. 


_ Basis oi claim—Custom in the village. 

A person who was neither a co-sharer ^ox a 
relation of the vendor claimed pre-emption on 
the ground of residence in a village where there 
was a custom of pre-emotion. Held, that that was 
a reasonable in such a claim and if the custom is 
proved, ihe right could be enforced. 

and Sulaimart, JJ.) Gayan Singh Lal. 

21 A. X J. 822: X R 4 A. 657 : 
9 0 & A. X. B. 1019: 1924 All. 86. 


- Basis of claim—Sale by Hindu father _ 

Legal necessity —Hight of sons. 

_ A man cann t pre-empt a sale in which a por¬ 
tion of his own properly has acmally been legal¬ 
ly and validly traosierred. Tne sons of a Hindu 

lather cannot claim to pre-empt when Hie whole 
property ha'^ been scld by ihe father for a lamily 
necessity (Tudball and Rafique, JJ.\ Paktap 
Narain Singh v. Shiam Lal. 42 All 264‘ 

18 A. I. J. 116; 55 I. C. 37: 2 U. P. X. E. (AH.) 32.' 

- Basis of claim—Custom, Contract or 

Mahomedan Law— Alter native. 

Where a pre-emption suit grounded on custom, 
contract, or vlahomedan Law in the alternative 
is not upheld by custom or contract, it mav suc¬ 
ceed under the Mahomedan Law il the formali¬ 
ties required by that law were duly pc formed. 7 
I. C. 263, Dist (Richards, C. J. and Tudball, J.) 
Muhammad Ashan Ulla v. Shams Unissa Bibi. 
36 All. 456; 24 I. C. 425 : 12 A. L. J. 681. 

- Basis of claim—Wanting— Effect. 

Pre-emption cannot be granted to one who 
was not and nad never been in possession of the 

share on the basis of which his claim to pre¬ 
empt was founded where the person who was in 
possession of the share claimed title to the share 
adversely to the pre-empior, (Richards, CJ. and 
Tudball^ J.) safuran Bibi v. Shah Muhammad. 

19 I. C. 749. 

- Basis of claim—Contract—Rule against 

perpetuities. 

The creation of a right of pre-emption is sub¬ 
ject to the rule against perpetuties. (Mookerjee, 
A.C.J.and Fletcher, J.) Nabin Chandra v 
Rajani Chandra. 63 1. C. 196: 25 C. W. N. 901. 

- Basis of claim—Ownership of property 

— Lease in perpetinty. 

The milkiat or ownership of the property is 
sine qua non for the exercise of the right ot pre- 
empiion have the miJkiat or ownership in 

the property on account ot which he claims the 

right ot pre-emption. No right of pre emption 
arises in respect of property leased in perpetu¬ 
ity. 25 W R. 43; 5 P. L. J. 740, foil. The law of 
pre-emption was founded on the supposed neces¬ 
sities of a Mahomedan family arising out of 
their minute sub-division and interdi^ision of 
ance.stral propeity. It is purely a creature of the 
Mahomedan Law, and as the exercise of ihe 
right is adverse to public interest, the Courts are 
not disposed to recognise this right beyond the 
strict limits of the Mahomedan Law or beyond 
the decision of the Courts. (Das and Adami JJ.) 
Dhirak Shal Singh v. Triloki Prasad Singh. 

(1923) Pat. 22 : 1923 P. 217. 

•- Basis of clai m. 


- Basis of Claim-Effect of Division 

The right of pre-emption is prima facte, based 
on the co-ownership of the parties in the sam 
Mahal of a village and unless there is something 
to the contrary they have no right after a Parti¬ 
tion. (Tudball and Rafique 

Jadunath Misir. 61 J. C* 89: 19 A. L. J. 14 . 


The law of pre-emption has been evolved 
from three sources, i. e., Mahomedan Law, the 
necessities of the existence of the racial commu¬ 
nities and public and private convenience. Neces¬ 
sity for pre-emption discussed. (Pipon, C. J ) 
Mahomed Ali Khan v. Makhan Singh. 

731. C. 855. 



731 


CIVIL DIGEST, 1911—1923. 


732 


PBE-EMPTION—Collusion. 

ColinsioD. 

- Collusion—Duty of Court — Mah. Law. 

Where a cus«om of pre-C'iiption prevails the 
vendor and vendee catmot defeat the pre-emptor 
by dressing up the t'ansaction in the garb of a 
lease. The same principle applies to cases of a 
pre emplion under the Mahomedan Law. Where 
an i'-sue as to the nature of the transaction is 
raised by the piff theCourtis bound to deter¬ 
mine its real nature and if after considering all 
the circumstances, namely, the sum which was 
paid down, the smallness of the rent and the 
value of the property, it came to the conclusi'^n 
that it was a sale, it must hold that the right of 
pre-emption arose and deta-mine whether the 
demands were made or not, (Riohards, C. J. and 
Tudbali, J.) Mohamad Niaz KttAN v. Mohammad 
Adkees KnaN. 40 All. 322: 41 I. C. 227 

16 A L. J. 233. 

- Collusion-^ Exchange—Right to pre¬ 
empt. 

The evasion of the law of pre-emption by resort¬ 
ing to an exchange instead of a sale not improper 
nor illegal. 104 P. K. 1918, Ref. (Broadway and 
Ahdul Raoof, JJ.\ Nakain Singh v. Warvam 
Singh. 4 Lab L. J. 356- 

- Collusion — Presumption — Onus —Right 

of a son. 

Unless the contrary is clearly established it is 
to be presumed that plaintilf sues for his own 
beneht. The mere fact that the plaintiff is a 
minor and the son o the vendor does not prove 
that the suit is for the benefit of vendor. The 
motive which led the p'amtiff to institute the 
suit and the sou<ce from which funds are being 
derived do not prove that fact ciihcr and it is 
immaterial whether vendo' is helping his son. 
The deft, has to pr wc strictly that the suit had 
been instituted for the benefit of the plaintiff's 
father. It did not lie on the plaintiff to prove 
that the suit was not for the benefit of his father. 
A son has a right to pre-empt apart from and in¬ 
dependently of his father. 7 P. R 1912, Uel. «>n. 
(Broadway and lievan Fetman, JJ) Nazar Mu 
HA MAD V. SIRDAR Muhammad. 2 Lab. L- J. 226. 

- Collusion—Colourable transaction. 

N made a gilt to a person as his near kinsman 
and as having rendered services to N. It was 
found that the donee was neither related to N 
nor bad rendered any service to N. The transac¬ 
tion was held to be a sale and pre-emption was 
allowed. (Johnstone. C. J. and Rattigan. J.) 
Chiraghoin V. Allah Din 70 P. B. 191fi : 

118 P. W E. 1916 : 35 I. C. 303: 129 P. L. R. 1916. 

- Collusion —Dismissal of suit. 

To defeat a suit for pre-emption on the ground 
of collusion with the vendee strict proof that the 
plaintiff s object is really to secure the proncity 
for the vendee must be given. A motive t r annoy 
and to defeat rival pre-emptors is not sufficient. 
{Ratligan and Shadi Lai, JJ.\ Amak Singh v. 
Kishan Singh. 103 P. E. 1914 : 27 I 93 : 

202 P. L. E 1916. 

-•Collusion—Fictitious sale by vendee — 

Effect. 

A fictitious resale or gift by the vendee to an¬ 
other person with superior or equal right, cannot 


PEE-EMPTIOK—Co-ibarer—Partition. 

defeat the pre-emptor’s claim. The alienee only 
stands in the shoes of the vendee. 138 P. R. 1884; 

73 P R. 1898; 53 P. R. 1911, Dist. (Shah Din, J.) 
bAZL Din V. Lal Singh. 164 P. W. E. 1913 : 

20 1. C. 643 : 282 F L. E. 1913. 

- Collusion does not defeat right. 

Pre-emption can be defeated by lawful means. 

A fraudulent form given to a transaction of sale 
cannot prevent a party from asserting his right 
of pre-emption; Where in a joint family one 
member mortgaged his rrooertv to one brother 
ai.d subscqnently sold the equity of redemption to 
another brother this was held to be such a fraudu¬ 
lent transaction as could not defeat the right ofi 
pre-emption. (Lindsay, J C.) Ram Dut Singh 
Balkaran Singh. 45 I. C. 231 : 6 0. L. J. 67. 

- Collusion—Device to defeat. 

It Is not a fraud to circumvent the law of pre¬ 
emption by taking a transfer which falls short of 
sale, but which may eventually have the same 
effect as a sale. (Lindasay, J, C. and Rafique, 
A. J, C.) Majida V Fazal Karim. 19 I. C. 679 : 

16 0. C 9. 

Co-sbarer. 

Amount of share. 

Partition. 

Priority. 

Eight to pro empt. 

Vendor's right. 

Who is. 

Co-sharer—Amount of share. 

- Co-sharers —Amount of share. 

When two or more persons arc equally entitled 
to pre-empt a property each one of them is 
entitled lo an equal share in the property pre¬ 
empted (Macleod, C. Heaten and Kajiji, JJ.) 
VlTHALDAS KA KaHANDAS SON t'. JaMIETRAM 
MaheklaL. 44 Bom 887 ; 58 I. C 279 : 

22 Bom. L. R. 698 (F. B.l. 

Co-iharer—Partition. 

- Co-sharers—Partition of mahals—Effect 

of. 

Whore there is a perfect partition of a village 
whicli is split up into a number of mahals, there 
is thcf caftcr no community ot interest between 
the co-sharers of one raahal and those of another 
tnahal and consequently the former cannot 
be regarded as co-sharcrs of the property of the 
latter. 22 A, 1, foil. (Rafique and Lindsay, U.) 
Rup Singh r. Bhullan Singh. L. R. 4 A. 15 : 

80 A. L. J. 956 : 1923 A. 62. 

■ Co-sharer — Partition—Entry in IVaJib- 
ul-ar» —Division into mahal.i, 

A co-shirer in an undivided village was to pre¬ 
empt a sale bj another co-sharer according to the 
Wajib ul arz. The village was partitioned inta 
several mahais. Held, non-co-sharers in the new 
mahals are me»c strangers and cannot claim pre¬ 
empt! m. (Richards, C. J. and Rafique, J ) Dboki 
Nandan V. Mahatab Rav. 41 All. 426 : 

50 1. C. 800 : 17 A. L. J. 467- 

- Co-shofer—Pal iition—Effect. 

Where the vendee ceased in be the co-sharer 
with the vendor and the plaintiff became the co- 
sharer with the vendor under a partition, the 
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PBE-EMFTION—C o-Bharer—Partition. 

plaintiff has a ri^ht to sue for pre-emption. 
{Richards, C. J, and Tudball, J.) Nand Kishore 
Singh v. Ram Bihich Rai. 15 i. c. 704 . 


Co-sharer — Partiiion-^Eflect of. 


The pendency of a proceeding for ibe partition 
of a joint estate does nor bar the claim of a co 
sharer to pre-emption. [Sharfuddin and Roe. 
JJ.) Nuri Mian v. Ambica Singh. 

32 I. C 893. 

Co-sbarer—Priority. 

—- Co-sharer — Priority. 

A zam’^na khewat provided — Any sharer 
Wishing to transfer his rights can transfer 
first to Rishtad Arkaribi ihen to Rishtad 
Arbaidi and tnen to Shurkain Deh. If all of 
them refuse* the sharer may transfer his propertN 
to any one he chooses. Sharers {Htssadars\ and 
sharers in the village [Shurkatn Dth) shall have 
prelereoce if they pay the same price as the 
stranger tranvferee. Htld, that a near relative 
who was not a co-sharer of the vendor in the same 
mahal, had no right of pre-emption. (Richards, 
C. J and Tudball^ J.) Maha BiR Pershad v. 
Ram Lochan Tewari. 17 I. C. 621 


PB£-£MPIX0N Co-sharer—Bight to pre empt. 


Co-shater - Right to pre-empt—Mortgage 
of entire share by conditional sale—Righis of co¬ 
sharer to pre-emption —Partial pre-emption. 

A co-sharer in a village though he has mortgaged 
his entire share of the properties by condiiional 
saie does not cfa«e to be a co-sharer and is not 
deprived of the right of pre-emption. U. less the 
pre-emptor claims to pre-empt the wh( le of the 
property sold, he will not succeed in his action. 

But if the vendor has included propeities which 
iheplaintiff has no right to pre-en pt he can exclude 
them. 8 A. 462; 6 A 423. Rei. (Kanhaiya Lai and 
Sulatman, JJ,) Mohindra Man ST^ gh v. 
Maharaj Singh. I. B. 3 A. 600 : 20 A L.J. 810 i 

1923 AH. 48. 


- ■■ ’Co-sharer — Priority — Equal decree — 
Loss of preferential right. 

If a co-sharer of equal degree joins a co-sharer 
of an inferior degree in making a sale he loses 
•his right as such and a suit for pre empti m can 
lie against him. (Richards, C. J. and Tudball, J., 
Guptbswar Ram V. Rate Krishna Ram. 

34 All. 542 • 16 I. C. 174 ; 10 A. L. J. 70. 

- -- Co^sharer — Priority—Right, 

The right of pre-emption of a vendee, a co¬ 
sharer in land purchased by virtue of a previous 
sale cannot be affected by a suit to avoid and set 
aside the previous sale. Priority question must be 
decided with relation to the state of things 
existing at the time of the sale and not at any 
later period. (Smith, J.) Hira v, Bansi Lal. 

27 P. W. B. 1919 : 62 I. C. 667 : 90 P. B. 1919. 

- Co-sharers — Priority. 

The oiere fact that the vendors and the ven¬ 
dees are Co-sharers in some shamilat land ap¬ 
pertaining to all the patti does not invest the 
vendees wuh aov better right. Where a kha*a 
forms a subordinate and separate entity in a patti 
in which defendants vendee« have no share and 
if the paili in which defendants vendees were co¬ 
shares 'ormed a separate sub-division of.the same 
mahal, the plaintiffs who are co-sharers in tbe 
same patti have a p eferential right of pre¬ 
emption. {Kanhaiya Lai, J.) Kaniz ^ohra 
V. Nepal. 64 C- 632 : 22 0. C. 297* 

C^-sbarer—B gbt to pre-empt. 

- Co-sharer—Right to pre-empt—Sale 6y 

o^cial Receiver—Involuntary sale—Right of co- 

sharers. , cc • i 

A sale in favour of the defendant, by ap official 

receiver, doe^ not stand on the same footing as a 
sale at a public auction and would not defeat 
the right of pre-emption. With regard to pro¬ 
perties sold at couri auction there is a mode of 
pre-emption prescribe<^ which is to be 
Order 21. Rule 88. {Rafiq and Lindsay, JJ) BRiJ 
Narain Rai v. Kedar Nath. 46 a. 186 : 

20 A. L. J. 918 : 1923 A. 67. 


- Co sharer—Fight to pre-emp i 

Where a village consisted of a mahal and a 
resumed muafi each held under separate en- 
gagements with Government and provided with 
separate Record of R ghts but co-sharers of the 
mahal which formed tt.e bulk of the village had 
agreed with Government in the Wajib-ul-aiz that 
they shall take the jama of the res iped muafi 
and pay it along with over jama,” this agreement 
did not make them responsible for the revenue 
.issessed on »he muafi, in which tbev had no 
interest and therelore, no right of pre-emption 
couid arise between the owners of the mahal and 
ihe owners of the rnwr?//. {Ric^tards C. J and 
Tudball, J.) Mahadev Prasad v. Jagar Deo 

38 All. 260 t 
33 I. C. 23 : 14 A. L. J. 313. 

- Co-sharer—Right to pre-empt—Mahal- 

Resumed muafi. 

It the wajib-ul-arz of a village gives a right of 
pre eruption between co-sbarers, there is no r ghl 
of pre emption in respect oi a resumed Maufi by 
a person who is not a co-sharer in the plot 
though he is a co-sharer in the Mahal. (Richard, 
C. J, and Tudball, J,) Battu Lal v, Bhola 

19 I. C. Il9. 


- Co-sharer—Right to pre-empt—Person 

having it feasible title in patti. 

A deleasible title to a share in a patti acquired 
by a person does not give him the right to pre¬ 
empt another share in the fame/'ani as a co¬ 
sharer. 32 A 45; 4 A. L. J. 351, Foil. (Griffin and 
Chamier, JJ.) Abdul Ghafoor v. Ghulam 
Husain. 35 aU. 296 : 

18 I. C. 959 : 11 A. L. J. 297. 


- Co-sharer—Right to pre-empt—Creation 

by contract—Failure to exercise right. 

One of several co-heirs has no right as against 
the other co-sbarers to contract that a mortgagee 
of his share of property should have a right oi pre¬ 
emption in the property. It the pre-emptor fails 
to enforce his right within limitation, his claim 
though barred is not extinguished. He could set 
up his equity by way of deienco but he may be 
successfully confronted with pleas of laches, 
waiver, acquiescence and other forms of equitable 
estoppel. (Scott Smith, J,\ Khanshi v. Gauri 
Shankar. 49 i. c. 910. 

Cysharer —Right to pre-empt — Value. 


of possession. 
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rKE-EMPTlON—Co-sharer—Vendor’s right. 


Recent .uqjisiMon of possession by itself is not 
enoug i to support a claim to pre-empt as a co* I 
sharer, ih such possession is sufficient title i 
agaiost trespasser. (CHumier, J. C ) Chatarpal | 
Singh v. Kushar ‘^ingh. 

37 I C. 172 : 19 0. C. 190 Kote. I 

i 

Co-sharer—Vendor’s right. 

- Co'sharer^Ve^^dor’s rtghl—Rights of — 

Effect of their refusal. 

A vendor can sell his property to any one ! 
other linn a co snaier and gei his refusal. He is ; 
not however entitled to offer one price to the ^ 
co-sharers and then sell to the strangers at a 
smaller val ue without informing them. [Richards, , 
C. J. and Tudball, J.) Nalhi Lal v. Dhani Ham ■ 

39 1 C 637 : Id A. L. J. 315 I 

Co-flharfcr—Who is. 

- •Co-sharer — Who is purchaser of share 

in village—Rights of. 

A pei son who purchases a plot of land situate 
within the share in a village, he is a co-sharer 
and must be treated as such though his name 
does net appear in the revenue papers. (Lindsay 
and Kiitthaiya Lal, JJ. HaM Govind FandE v, \ 
Panna Lal. 21 A. L. J. 763 : L. R 4 A. 607 : 

46 All. 70 : 1924 All. 306. 
- Co-sharer — Who is—Rishiedargaribi, 

Who is the grandfather's brother’s daughter’s 
son is a rishiedargaribi. (Richards. C. J., and 
Tudball, J.) Sakjee Dube v. Bauri Narain. 

40 I. C. 695. 

- Co-sharerho is. 

Where a person bas been a recorded co-sharer 
in pos^ess^OQ of property by virtue of a sale and 
no steps have been taken for three years to set 
aside the sale, or to oust him from possession, he 
must be regarded as co-sharer (or the purposes 
of a pre-emption suit. (Richards, C. J. and 
Tudball, J.) Munna Lai v. Ram Gulam Singh- 

29 I. C. 649 lAll.) 

- Co-sharcr—Who ts—Owner of grove 

land nnassessei to revenue. 

The owner of an isolated plot of land to whose 
poropcriy is liable for Govt, reveoue can be a co- ; 
sharer and as such have a rignt of pre-emption. 
(Richards, C. J. and Tudball, 7.1 Amik SiNGM 
V. Akbar. 11 I. C. 21. 

- Co-sharer—Who is—Sliamilat land — 

Vendor Co-sharer in, but not in Patti — Effect. 

A vendee who is not a co-sharer in the sub¬ 
division, in which the share ought to be pre¬ 
empted is situated, does not become one. 
because some land appurtaining to the village 
has been lumped .together as belonging to all 
the patli.s instead of being imperfectly partitioned 
The position of the Shamilal land appurtaining to 
each follows or forms part of the patti to 
which it belongs and no riglu of pre-emption can 
be claimed in respect of it (Kanhaiya Lal, A,J. C.) 
Kaniz Zohra V. Nepal. 64 I.C. 632 : 23 O.C. 297 . 

-- Co-sharer — Who is —Birtdars. 

Birtdars holding on b half of Vakhladars 
having no right of pre-emption in case of a sale 
of proprietary or under-proprietary rights except 
as members of the village community, arc not co- 
sharers of a sub-division of a tenure. (Kanhai'^a 
Lal, A 7. C.) Patishfr v. Cheddi. 20 I. C. 474. 
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PRE-EMPTION—Custom—Applicability. 

- Co-sharcr—Who ts—Oudh Laws Act 

(XVII of 1876)— Bin-holder in a Mahal, if a co¬ 
sharer, 

A birt-holder in a Mahal which was sold by an 
under proprietor cannot be considered a co¬ 
sharer, as his rights are not superior to ihose 
of the under-proprietor. (Rafique, A. 7. C. 
Ramgopal V. Jagamohan Singh. 13 1. C. 631. 

Custom. 

Applicability. 

Partition. 

Presumption. 

Proof. 

Variation between two wajlb-nl-arzes. 
Miscellaneous. 

Custom—Applicability. 

- Custom—Applicability of Mahomedan 

law to Hindus CiliesanU villages — Distinction, 

There should be no extension of the Maho¬ 
medan law oi pre-emption among Hindus beyond 
the limits established by proof of custom. The 
law of pre-emption which applies to villages does 
not necessarily apply to property in cities. 45 B. 
604, Foil. A decree tor pre-emption of the year 
1865 in the locality would not be sufficient proof 
of the existence of the custom of pre-emption in 
the city. The absence of such io'tances after 1865 
strongly militates against the exislencc of the 
custom. (Rafiq and Lindsay, JJ.) Ram ChaND 
Khanna V, Goswami Ram purl 45 A. 601 : 
21 A. L. J. 385 ; L. R. 4 A 430 : 1923 A. 613. 

- Custom — Applicability—A razidars. 

Arazidars have no right of pre-einp’ion accord¬ 
ing to custom (Rafiqe and Lindsdy,Jj.) Sukwan 
Frasad Pewari V basdbo Narain Singh. 

45 A. 237 : 21 A. L. J. 65 : L.R 4 A. 57 : 

1923 A. 1 39. 

- Custom — Applioability—Village held by 

one coinniunity—Subsequently held by another 
I community — Effect. 

The custom of pre-emption does not attach 
itscli to a property ; it is a, practice exist ng in a 
certain communitv and it the whole community 
has been bLttcd out fr«)tn the village its customs 
die with i( and a new community taking its place 
would, in 1)0 way be bound bv the custcnis. 
{Tudball and Sulaiman, JJ.) MakUND Singh v. 
GoPi Prxsau. b4 I, C. 110 : 19 A. L. J. 767. 

__ Custjm — Applicahility—Sale of right to 

receive alhwa nccs of Zamindar. 

Costom of pre-emption ca not be applied to the 
sale of t le right of a Zamindar to receive certain 
allowances Irom the Muaiidars of a village. 
(Tudball and Rafique, JJ.) ABDUL Wahid v. 
Halima KhatUN. 43 All. 869 ; 

69 I C.188 : 18 A. L J.310. 

- Custom — ApplRabil i . — Hindus 

Fre-emption has been adopted by the Hindus in 
Surat with regard to houses but not with regard 
to agricultural land, (Macleod, C. 7. and Fawcett, 
7.) Jagjivan v. Kalidas 46 Bom 604 : 

60 I. C. 901 : 23 Bom. L. B. 81. 
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PRE-EMPTION —Custom—Applicability. 

- Custom — Applicability — Ahmedabad, 

, There exisrs a cusiom of pre-emption among 
Hindus in Ahmedabad. ( Macleod, C.J. and 
Heaton, J.) Motilal Dayabhai v. Hari L<l 
MaGaN. 44 Bom. 696 : 57 I. C. 590 : 

22 Bom. L. B. 806. 

--- Custom-r- Applicability — Mohalla Rah- 

mat-UUah qurc'ihi, Lahore. 

Pre-empti )□ prevails in Mohalla Rahmat-Ullah 
qureshi. Lahore, [Rattigan and Shah Din, JJ.) 
Kasimbeg V. Jhanda. 33 I. C. 338 ; 77 P. R. 1916. 

- Custom—Applicability —Lahore City — 

Ku-^cha Dale. 

The custom of pre-emption prevails in the 
region of the Lahore City of which Kuncha Dalo 
forms a part, wnetber it be called Wachbowali or 
Ksnjar P lala. 2 P.R. 19d3 and 08 I-*. K. 1906 Ref. 
{Johnstone and ShadiLal, 7/.) Govind Ram v. 
Basheshak Das. 9 P. R. 1915 : 

28 I. C. 967 : 19 P. L. R. 1916. 

- Custom—Applicability — Banga, Jallun- 

dur District. 

A well establisbed custom of pre-emption exists 
in Jallundur District. {Reid, C. J.) Pertab 
Singh v. Hazara Singh. 73 P. R. 1913 : 

21 1. C. 865 : 275 P. L. R. 1914. 

- Custom—Applicability—Adhlapi tenure 

— Multan Tahssl. 

The custom of pre-emption exists in Mauza 
Fajja, Tabsil Multan in re<;pect of a transfer of 
land upon an Adhlipi tenure. (Rattigan, J.) Jksa 
Ram V. Chinka Mal. 2> P.R. 1913 ; 

19 I. C. 739 : 213 P. L. R. 1913. 

‘Custom—Applicability—Dasuha. 


In tbe town ot Dasuba the custom of pre- 
empiion *q tbe house property is prevalent. 
[Shah Din, JJ.] Udho Ram v, Roda. 

61 P. B. 1912 : 15 I. C. 934 : 185 P. W. B. 1912. 

_ Custom— Applicability — Mohalla and 


Kuchas. 

The custom of pr-emption prevails in the 
Mohalla Multani Darwaza in the Ferozepore 
District as well as in the Kuchas comprised 
therein. {Reid, C. J.) Hari Singh o. Bholi. 

62 P. R 1912 : 69 P. W. R. 1912 : 
13 I. C. 719 : 119 P. L. R- 1913. 

Custom — Applicability—Mohalla Sathan, 


Lahore city—Conversion of house into Dharma- 
sala. 

There is a custom of pre-emption in respect 
of houses in Mohalla Sathan in the city of Lahore. 
The character oi the property at the date of sale 
determines whether the Punjab Pre-emp'ion Act, 
S 13 (2; did exist in respect ol disputed buildings. 
If at the date of the sale, the property sold is a 
house, it is immaterial whether subsequently to 
that date, the house was converted into and used 
^Harmasala, {Shah Dtn 

Kripa Singh v. Mava Singh. 22 ^ ^ \q\ i’ 
185 P. B. 1911 : 10 I. C, 848 ; o2 P- W. R. 19H. 

- —Custom— Applic^bilitv—South Canara— 

Othi mortgage—Plea to action on oiht. . 

c D —VOL. IV 47 


J PRE-EMPTION—Custom—Partition. 

An othi mortgage does not in South Canara by 
custom carry with it tbe right uf pre-emption. 
Such a riL'ht even if it exists cannot be pleaded 
in defence to an action ovi ihe othi. {Benson and 

bpencer, JJ) SUbkamanian Embrandri v. 
KrishnaN Embrandri. 

12 I. 0, 626 : (1911) 2 M. W. N. 486. 

^Custom—Applicability of—Hindu vendor 
—Property in Behar—Sale in Delhi—Law ap¬ 
plicable. 

Where the custom of pre-emption is judicially 
noticed as prevailing among non-Mahi.medans in 
a ceitain local area, it does not govern non-Maho- 
rnedans who though holding land therein for the 
time being are neither natives of, nor domiciled in 
that district. 18 W. K. 441: 24 W. R. 95 : 32 C. 988 
Foil. It cannot be said that Hindus of Bihar or 
oiher localities where the custom ol pre-eu)ption 
exists have adopted the law of pre-emption as 
part of their personal law. {Coutts a .d Das, JJ.) 
Saiyid Fazal Rakim V. Mt. Bibi Fatmatul 
Kubka. 3 Pat. L. T. 656 : 1922 Pat. 360 : 

1922 P. 567. 

Custom—Partition. 


Cusiom — Partition—Effect of. 


Where there has been a partition of a village 
into separate mahals, a sharer in one ol he new 
mahals who claims a right of pre emption »n res¬ 
pect of land in another mabal (of which he was 
not a sharer at the date of sale) must show either 
on the construction of the wajib-ul-arz or by 
other evidence that the custom of pre-emplion 
survived the partition. From the fact that a fresh 
wajib ul-aiz has not been prepared at the partition, 
it does not felljw as a matter of law or principle 
that the custom or contract in force before parti¬ 
tion is no longer to have effect or operation ; the 
question must depend on the circumstances of 
each case and the inferences to be drawn from the 
evidence. (Sir John Edge.) Digambar Singh v. 
Ahmed Sayeed Khan. 37 All. 129 : 42 l.A. 10 

13 A. L. J. 236 : 19 C. W. N. 398 
17 M. L. T. 193 : 2 L. W. 303 : 21 C L J 237 

17 Bom. L. R. 393 :28 1. C 34. 

(1915) M. W. N. 681 : 28 M. L. J. 566 (P. C.). 

Custom — Partition—Effect of. 


It was proved that in a village there was a cus¬ 
tom of pre-emption among co-sharers in the same 
Mahal as against co-sharers in a different Mahal. 
The village was subsequently partitioned, the old 
mahals being broken up and new ones formed. 
Held, in the absence of any evidence to the con¬ 
trary, the old custom would continue even afier 
paitiiion. 6 A. L J. 80 Ref. 8 L. J. 1013 Foil. 
{Rafique and Piggott, JJ.) JoKHAN SiNGH v. 
Sabhajat Singh. t. K 3 a. I6I ; 

20 A. L. J. 223 : 1922 All. 182. 

- Custom—Partition, effect of—Custom if 

changes. 

A custom cannot change but a person who is 
entitled to pre empt under custom prior to parti¬ 
tion of village may lose that right as result of the 
partition. After the preparation of wajib-ul arz 
which showed equal right of pre-emption, partition 
look place whereby the vendors and the vendee 
became proprietors of a different mahal in the 
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PEE-EMPTION—Custom—Presumption. 

same village. It was held fbat plaintiff was enH- 
tied to pre-empt. \Richard$. C. J. ani; TudbaU,J.) 
Hem Singh v. Dhakam ''Ingh. 

12 I. C, 177 : « A. L. J. 10l8. 

Custom—Presumption. 

- Custom — Presuftiplion — V/ajib ul-arz— 

.yortflafle by conditional sale—Ripening into com¬ 
plete Iransfer. 

A custom of pre-emption evidenced bv a wajib” 
ul art as regards a simple ^ale only, cannot be 
taken t . apply to the case of a mortgakie by condi 
tional Sdle ripening subsequently into a complete 
transfer. {Richaras, C.J.and TudbalC /•) Katta 
Prasad i>. Gulzar Singh. 

26 1. C. 413 ; 12 A. L. J. 611. 

—'- Cus tom —Prcsumpiion — Wajib-ul-arz. 

A court ought to hold that the custom ol pre 
emptioM exists where the wajib ul-arz is clear and 
distinct as to the existence tneicoi and there is no 
evidence to the contrary. 33 A. 196 K. B.i Ref. to. 
{Richards, C. J. and Tudball, J.) Fazal Hussain 
V. Muhammad Sharif 36 All. 471 : 

24 I. C. 464 : 12 A. L. J. 800. 

- Cuslnn—Presumption — Shirisia Nizam- 

at noting only one proprietor if rebuts such pre¬ 
sumption. 

A CQStom of pre emption is prirna facie pre¬ 
sumed to exist from a wajib-ul-arz dated lt<33 ol 
a village settled with birt-hclders; such a presum- 
tion is not rebutted bv the mere fact of the exi-«- 
tence of a Shirisia Nizamat noting only one pro¬ 
prietor ever since 1802, especially when a number 
of birt-holdcrs had signed the wajib-ul-arz of 
1833. \Richards,C. J. and Tudball. J ) Sarju Rai 
V. Bhuinlot ^ ISIR. 11 I. C. 258 : 8 A. L. J 947. 

.. Custom—Presumption—Rebuttal of. 

The production of a Kamat-Sarishta Nizamat as 
evidence to rebut the presumption of a pre-emp¬ 
tion custom according to wajlb-ul-arz was held to 
be insufficient. {Bannerjee, J.) Chmotri v, 
Rudra Prasad. 10 I. C. 323. 

-- Custom—Presn mptiou — Wajib-ul-arz. 

Evidei'cc of a patwari to rebut presumption of 
pre ctnplion custom, according to waj b-ul-arz is 
allogeihcr unworthy of credit. {TudhaU,].) 
Harnakain Nath v. Tilak Tulie. 10 I. C. 233. 

Custom—Proof. 

-- Custom-Proof Custom recorded in wajib- 

ul-arz — Formcr Dastur Debi ana latter Wdijtb- 
ul-arz silent. 

Wlicre a wajlb-ul-arz of 1880 recorded a cus¬ 
tom of pre-emption but the Dastur Debt of 1848 
Was silent as to this and recorded entire freedom 
of transfer and the wajib-ul-arz of 1906 was silent 
as to the custom, held no custom of orc-empt'On 
was established. [Tudball and Sulaiman, J J ) 
Bhagwan V. Badri. 

64 I.C.416 : 19 A. L. J. 861. 

- Custom—Proof of~Entry in wajib-ul- 

arz. 

Statements in wajib-ul-arz as to the existence of 
a right of pre-emption not in contravention of 


PBE-EMPTION—Custom—Proof. 

Hindu or Mahomedan law, are reliable prima 
/a'/c evidepjce of a custom of preemption {Sir 
John Edg*.) Digamba» Singh v. Ahmed Sayfe^ 
Khan. 37 All. 129 42 I. A. 10 : 13 A L. J. 236 : 

19 C. W. N 793 ; 17 M. L. T. 193 : 2 L W 3u8 : 

21 C. I. J. 237 : 17 Bom. L B. 3PS : 28 I C. 34- 

(1916t M. W. N. 581 : 

28 M. L, J. 656 (P. C.l. 

-- Custom—Proof of—Wajib-ul-arz—Con¬ 
st ruction of 

The provisions regarding pre emption in a 
village were contained in a wajib-ul-arz. Chap¬ 
ter H of which vas headed thi s :—*• Mutual 
rights of the co-sharers, based on Custom of 
par ict lar conirac's." Paragraph 14 nf the 
Chapter was beaded ‘ Custom relating to the 
right of pre emption,” The clause gave a right of 
pre en'ption fiist to a near co-sharer then to a 
CO sharer in the patti, afterwards to a co ^haTe^ 
in the tbok and lastly to a co-sharer in the mabal. 
/y^r/d. that the wajib-ul-arz clearly evidenced a 
custom of pre-emption in respect of the mahals 
to which it related. (Afr. A -ncer AH.) Mathura 
Prasad v. Shukh Muhammad. 

17 I. C. 844 : 17 C. W. N. 981 (P. C.j. 

- Custom — Proof—Entry in Wajib-ul-arz 

— Inter prttalion, ^ 

Prima facie entry in the Wajib-ul-arz is to be 
treated as an entry of a custom. That has been 
laid down ip t’Tpe and agam and has the authority 
of their Lordships of the Judicial Commi tee of 
the Pri» y Cout cil. It has however, alwavs t)een 
held that the presumption is Uab'e to he over 
Ih own either by ex»crnal rr internal evidence. 
In a waiib ul arr, the pre-emption clause relied 
upon was to the following effect. In cases where 
a mortgage has been made bv a co-sharei and 
where tl»at co-sharer is unwiliii'g to redeem the 
mortgage created by him at the time when a re- 
demt t on may be sought, other co-sharers in cer¬ 
tain order mav come forward and demai'd and 
get red( mpti'^n of the mortgage and mav take 
over the property and keep it for Ihemsel es. 
Held, that the clause provided clca’lv that 
persons who Nre strangers to a mortgage have a 
right of redemption and have a right to recover 
the p-opertv from the mortgagee and hold for 
themselves after they have paid the mortgage. 
Lindsay and Sulaiman. JJ \ Sheikh Mahomed 
Ali r Sheikh Sultan Ahmad. 

L. B 4 A. 339 ; 1934 All, 123. 

- Custom — Proof—Entry in Wajib-ul-arz 

—Value of, 

A clause in wajib ul-arz relating to the 
transfer of property bv a co-sharer was to the 
effect that in case of a traii'-fer by a co-sharer of 
his share bv sale or mortgage he must Rive pro* 
ference to his co-sharers over a st anger. It 
further went on to say that in case a mortgage 
given by a co-sharer had matured and the mort¬ 
gagor was unable for want of funds to redeem 
the mortgage any of his co-sharers could pav off 
the mortgage and retain t]ie share so redeemed un¬ 
til the original mortgagor is in a position to pAy 
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PBE-EMPTION—Custom—Proof. 

his co-sharer. Held, that the terms of the wajib- 
ul-arz did not show that they were a record of cus¬ 
tom. {Rafique nnd Lindsay, JJ.) Sheo Badan 
Tewariv. Sahebzadi Koer. 

21 A. L J. 378 :L. B. 4 A. 221 : 

45 All. 459 : 4 L. H. All 221 : 

1923 A. 523 (1). 

- Cusfom^Proof—Entry in Waiib-ul-arz 

—Rebuttal of, 

A claim for pre-emption based on an existing 
custom as proved bv the entries in a wafib-ul- 
arz it not rebutted by a note in the settlement 
records that the land was waste or desolate. 
{Rafique and Piggot, JJ.) B*NSi v. Ram Baran. 

45 A. 185 : I. E. 4 A. 305 : 21 A. L. J. 60 : 

4 t, B, All. 306 : 1923 A. 160. 

- Custom-Proof — Evidence of—Entries 

in wajib-ul-arz. 

In ore-emption cases entries in wajib ul arz 
consiiJuting merely an expression of ihe wishes 
of the Co-sharers as to certain practices which 
they approve, unsupported by any other evidence 
are utterly insufficient to establish the custom, 
{Tudbalt and Sulaiman, JJ.) Chahal v. Dwa- 
RKA. 64 I. C. 4a4. 

-- Custom —Proof — Wajih-ul-arz, entry 

in. 

At the time of the Mutiny in 1857 a village was 
confiscated by the Government who held it for 
21 years and then granted it to a stranger and 
not to the original proprietor. W^jib-ul arz 
prepared one year after this did not state the 
actual facts. In a suit for pre-emption the entry 
in the Wajib-ul-arz was rtlicd on to prove the 
existence of a custom of pre-emotion. Held, that the 
entry in Wajib-ul-arz was no proof ot the custom 
of pre-emption but th^t, it was merely a record of 
the wishes of the Zamindars. {Tudbalt and 
Raftque, JJ.t Radha Kishen v. GulzaRI Dal. 

18 A. L. J. 669 ; 56 X. C. 73 : 2 U. P L B. (AU.) 166. 

- ‘Custom—Proof of—Wajib ul-arz, entry 

in. 

The mention of the existence of the custom of 
pre-emotion in two w i|ib-ul-arzes drawn up at a 
considerable interval of time, the admission of its 
existence by thi co-sharers in the village and the 
fact th At previous sales have been in favour of 
co shirers are sufficient to establish the exist¬ 
ence of the custom {Tudball and Raftque, JJ.) 
ThakuR Atraj Singh v. Mooloo Singh. 

54 I. C. 875. 

- ‘Custom—Proof of— Wajib nl-arz—Pro¬ 
perty in possession of Government. 

Tne Government confiscated certain property 
in 1857. Wnile it was in the possession ..f Go* 
vermoent in 1860 an entry was made in ihe 
ul*arz recognising a custom of pre-emptio i. The 
entrv was repealed in 1870. Helds that ihe two 
entries were not good evidence of custom. {Tud* 
ball and Rafique, JJ.) Kam Sarup v. Ram Duvi. 

18 A. L. J. : 118 : 84 1. C. 786 : 

2 U. P. t. R- lH- C) 37. 

—- Custom— Proof of — Wajib ul arz — 

Wishes of co-sharers. 


PBE-EMPTION—Custom—Proof. 

Where the wajib-ul-arz records the wishes of 
the co-sharers as to what should happen in the 
future in connection with pre-emption such entry 
is not binding on the co-parcenary b dy as a 
village custom. Nor is such entry sufficient to 
prove the existence* of the custom of pre-emption, 
{Tudball and Rafique, JJ.) Mahraj Singh v. 
Pitambar Singh. 

54 I. C. 768 : 2 U. P. L. R. (H. C.) 44. 

- Custom •— Proof of — Wajib-ul-arz— 

Inter ptetati'^n. 

When considering the exietence or non-exis¬ 
tence of a custom of pre-emption, the language 
of the particular wajib-ul- arz relied on in proof 
of Ihe custom ought to be taken into considera¬ 
tion. {Richards, C, J. and Tudball, J.) SURAJ- 
BALi Singh v Mohammad Nasir. 

48 I. C. 220 : 10 A. L. J. 876- 

- Custom—Proof of—Plaintiff within cus¬ 
tom at the time of sale. 

Where a custom of pre-emption is proved a 
plaintiff who can show that, he comes within the 
custom at the time of the sale is entitled to the 
benefit of tbe custom. {Richards, C. J. and Tud¬ 
ball, J.) Lalta Prasad v. Gokul Prasad. 

40 All. 617 : 46 1. C. 125 : 16 A. L. J. 509. 

---Cm s tom — Proof. 

Where wajib-nl-arzes differed materially re¬ 
garding the rights of persons ent tied to pre- 
eo'pt, held that they did not establish a custom 
of pre-emption. {Richards, C. J. and Tudball, 
J.) Mahabali V. Sahdeo. 40 I C 73. 

- Custom —Proof of, nature of, wajib-ul- 

arz—Construction of. 

In cases of pre-emption where the issue is 
whether there exists a custom or not the decision 
is made on the facts and circumstances. The 
plaintiff is therefore to prove not only the pro- 
vailing custom but a custom under which he is 
entitled. 

Where the evidence supporting tbe existence 
of such a custom was the wajib-ul-arz which 
provided that whenever a co-sharer, wishirgto 
mcke an absoluie sale of his share, or mortgage 
by a conditional sale, he must first offer it to the 
co-sharers. 

Held, that the evidence was insufficient to 
establish the existence of a particular custom 
essent al for the plaintiff to prove, and that the 
clause did not apply to the case of exchange. 
{Richard^, C. J. and Tudball, J.) Bhagwan 
Singh v. Rajwant Kunwar. 38 I. C. 157 (All.> 

- '—Custom—Proof of. 

The custom of pre-emption based on the wajib- 
ul-arz of 1865 applies only when a co-parcenary 
relation exists and not when perfect partition 
has taken place. In a suit for pre-emDt'on it lies 
upon the plff. not merely to prove the custom of 
pre-empiion but to prove the existence of a 
custom under which he himself has a right, that 
is to say, he has to prove existence of a custom 
which gives right to a person who is not a 
co-sharer wiih vendor. (Richards, C. J and 
Tudball, J,\ Muhammad Mahbub Khan v. 
Raghubar Dayal. 

38 All. 27 : 30 I. C. 947 : 13 A. L. J. 95L 
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Custom— Proof of — Onus—Entry in the 
Wajib ul arz — Karihi and baidt. 

In a suit for pre-emption against another co¬ 
sharer ihe onus lies <>□ the plaintiff to prove n )t 
only that ihe custom exists but that under it he 
has a r'gbt to pre-empt as against another co- 
sha»er. In s ich a case the mere production of 
tlic wajib-ul-a z the meaning of whiclt is doubt 
fill, is not enough to discharge the onus. The 
terras kaiibi and baidi arc ambiguous. They 
refer to nearness or distance in space or in re 
la'ionship. [Richards, C J. and Tudball, J) 
Dindayal V. Kamdfun, 28 I. C. 306 

- ( ttslum — Proof of — Wajtb-ul-arz. 

Whe'G the \Vajib-ul-arz provides tor pre-emp 
tioD ut ly in case of simple sales usufructuary 
mortgages and mortgages by way of condiiionat 
sale, a suit based on custom pre-emption oi the 
sale effected by a foreclosure decree in a mort 
gage b\ conditional sale will not lie. The issue in 
a pre-emption case is not the con'truction of the 
Wa|ib-ui-arz but the existence of the custom and 
the Onus is on the plaintiff to prove the custom. 
43 A. 605 Foil. {Richards, C. J. and Tudball, 
Hameed Uddin V. Kaghunath Prasad. 

24 I.O. 271. 

- Cnsfoni ~ Proof of—Sales to strangers — 

Material evidence. 

In trying theexistence or otherwise of a custom 
of pre-emption, every instance of a sale to a 
stranger is material evidence and a mere vague 
stalemr iit astj such sales without the sale deeds 
or certified copies thereof, is not sufficient. A 
W. N. 11905) 16. Not foil. {Richards, C J. and 
Tudball, J.) Janki Misir v. Kanno Singh. 

35 All. 472 : 21 I. C. 72 : 11 A. L. J. 769 

- Custom^ Proof of — lVajib‘uTarz — 

Construction — ^fuafi plots. 

A wajib ul-arz providing for pre-emr*tion only 
in case of a sale by a co-sharer in the Zamindari, 
is not sufficient evidence of a custom of pre-emp¬ 
tion in resnect of miiafi lands. (Richards, C. J. 
and Tudball, /.) Abid Uellab v. Ahmed 
Husain. 21 I. C. 63 

- Custom — Proof—Waf ib-uTaru. 

Two wajib-ul-arzes recorded two contrary 
statements about the custom of pre-emption, the 
former in favour and the latter against. Held, as 
the latter negatived the inference of existence of 
ai'V custom of pre-einp'ion in a-village, no custom 
exists rhe*c. {Richards, C. J. and Tudball, Ja 
Ramhit V. Chandi Prasad Dube. 16 I C. 411 (2). 

- Custom -Proof, 

A custom of pre-empiion should, like any other 
custom, he proved by clear and sufficient evi¬ 
dence, {Richards, C, J, and Karamat Husain, J.) 
Bidhata Ram v. Ram C»iERi. 16 I. C 261. 

-r tislom — Proof—Onus 

The existence or non-existence of a custom of 
pre-emption must be proved in the same manner 
as any other question. The onus of proof of 
existence of such a custom is on the plaintiff 33 
A. 6f^5Foll {Richards, C. J. and Tudball, J.) 
©ECHU Singh v. Lachmi Narayan Singh. 

16 I. C. 64. 


] PRE-EMPTION —Custom—Proof. 

I 

I- Custom — proof — Wajib-ularz. 

Where a cust :ra of pre-emption is alleged to 
exist, the Court should be satisfied by proper and 
sufficient evidence given by the laities ihat such 
a custom exists. A finding based merely on the 
construciiOD of certain words in the wajib-ul-ara 
would not suffice. 12 l.C. 98 Ref. {Richards, 

C J. and Tudball, J.) Dwaraka Das v. Dedi 
Dayal. 14 I. C. 303. 

- Custom —Proof of — Wajib-uTarz — 

Variation. 

In a pre-emption suit, plaintiff alleged that he 
was co-sbarcr with the vendor m the same Kura 
and that the vendee though a co-sharer was not 
a co-sharer in ihe same Riira, and that by custom 
pliintiH had the right to pre-empt. Thieediflcr- 
ent Wajib-ul-ar/.cs were produced which gave 
different versions. In such case plaintiff must 
prove not only that a custom of pre-emption 
prevailed as against the stranger but also the 
existence of a custom which gave him ihe right 
of pre-emption against the dciendant vendee as 
soon as the nature ot latter's position was ascer¬ 
tained. {Richards. C. J. and Tudball,),) DiP 
Narayan v. Bhagwant Singh. 

12 I. C. 179 : 8 A. L. J. 1070. 

- Custom — Proof — Evidence. 

The quantum of evidence necessary for proof 
of a custom of pre-emption, is one dependent 
upon the circumstances of each particular case. 
{Richards, C. J. and Tudball, J.) Kharati 
Khan v. Umla. 11 I. C. 316. 

- Custom — Proof — Wajibul-arz — Donbt- 

fuhentry. 

A doubtful entry in wajib-ul-arz unsupported 
by any corroborative evidence is sufficient to es¬ 
tablish cust un. if custom on which the claim is 
based* must be established. {Richards, C. J. and 
Tudball, J.) Hardwari v. Baldeo Sahai. 

10 1. G. 448 : 6 A. L. J. 632. 

- Custom — Proof. 

A custom ot pre-emption recorded in a wajib- 
ul-arz is not di-iproved by entries in register of 
iransfers; the registjr is evidence only of tarns- 
fers. {Karamat Husatn, J.) Badm Das v. 
Damm. 10 I. C. 226. 

- Custom-Proof of—Wajib ul arz — Con¬ 
struction. 

A clause in wajib-ul-arz "Dusturi-i-haqdshufa 
and providing that e.ach co-sh.ircr should fir^t 
offer his share in a certain order to his co-sharers 
shows pri**fa facie the existence of a custom. 
(18971 3 A. W. N 3 Foil. I l.C 82 Ref. {Tudbatt, 
J.) Mukha V, Har Sahai. 

9 I. C. 810 : 8 A. 1. J. 770. 

- Custom — Proof — Wajib-uTars. 

Where a clause in favour of pre-emption was 
contained in a wajib-ul-arz but another part of the 
settlement record showed that up to 1818 
Ui*d was uncultivated and also that there was 
hardly any transfer it was held thal wajib-ul-arz 
recorded a contract of ore-emption, that the pre¬ 
emptive clause of the wajib-ul-arz raised a 
presumption in favour of custom but the 
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PBE-EMPTION—Custom—Proof. 

presumption was sufficiently rebutted if the pre-! 
emptive clause be read with the rest of the record. 

7 A. L. J. 1040 Dist. {Kichatds and Tuciball, 
JJ.) Sarju Prasad Rai v. Gauri Rai. 

9 I. C. 485 : 8 A. L. J. 381. i 

I 

- Custom — Proof — Mohala in a town — ^ 

District Karnal — Sub-divisions of a town. '• 

Wheie a town is divided into sub-divisions, the 
pre-empior must prove affirmaiively the existence 
of tbe custom of pre-emption in the particular ! 
sub-divisions in which the property is situate and 
the onus is not discharged by proof of the custom 
in the neighbouring sub-divisions. A judgment 
based upon a con^promise or confession, though 
of seme probative force, cannot be piaced on the 
same footing as one in which after contest a 
custom is held to be proved or negatived. One 
or two solitary instances of admission of the 
custom supported by a few instances in the neigh- 
bouiing sub-di\isioiis are not sufficient to dis¬ 
charge the onus of proving the existence of the 
custom in MohaKa Bagarian which lay heavily 
upon the plaintids. {Moti Sugar, /.) I..EKH Raj 
V. INDAR M.AL. 4 Lah. 176 : 1924 L. 161- 


PEE-EMPTION—Custom—Proof. 

sions in which the custom of pre-emption does 
exist and on oiher stues by sub-division in which 
it does not exist, cases of pre-empuon in adjoin¬ 
ing mahallas are of little value, [chevts and Le 
Rossignol, JJ.) Vaishno Das v Hem Rai. 

4 Lah. L. J. 371. 

- Custom — Proof — Onus. 

Where a lown is divided into sub-divisions the 
pre-emptor must prove affirmatively the existence 
oi the custom of pre-eraplion in the particular 
sub-division where the property is situate. 
[Wilberforce, J.) Prabh Dial v. Bhikmoo Mal! 

61 I. C. 822 : 3 Lah. L. J. 387. 

- Custom — Proof—Instances 

Pre-empti'^n prevails in Mohnlla Rahmatullah 
Qureshi Lahore Uncballeugcd sales do not prove 
ihat ihe pre-emption custom oid not prevail ia 
the locality. A vendee s admis^ioo df the custom 
is valuable as a precedent. Instances from ad¬ 
joining Mohrfllas are relevant evidence when 
there is other evidence to prove it. [Rattigan 
and Shah Dtn, JJ.) Kasim Beg v. Jhanda. 

33 J. C. 338 :77 P. E. 1916. 


- Custom — proof — Town — Instances— 

Length of custom—Judgment based on compro¬ 
mise—Evidentiary value of. 

In suits for pre-emption in respect of property 
situate in a town, however probable and fair 
the paintiff's claim may seem, he should 
never be relieved from ihe burden of proving the 
existence of the alleged custom in the special 
locality in which the property is situate, proof oi 
its existence in neighbouring Mohallas being at 
best only supplementary of the evidence required 
of the plaintiff. Where the instances cited are 
all of them more than 40 years old, they are not 
sufficient to prove the custom. (Scolt-Smilh, J.) 
Ramji Das v. Mam Chand. 1922 Lah« 367. 


- Custom—Proof of—Instances in adjoin^ 

ittg lands. 

To prove the custom of pre-emrtion instances 
of the enforcement of the right in the adjoining 
streets or mohalD. are relevant. The circum¬ 
stance that a particular bazaar is essemiady a 
street of shops and prostitute I dgings is im¬ 
material if pre-emption has been enforced as a 
matier of right in certain cases. Extr^ judical 
compromises are valid instances of the existence 
of custom and each case mast be decided o i its 
own facts. Held, that in this case the custom of 
pre-emption was proved to exist. [Johnstone, J.) 
Jhandamal V. Sardar Begum 

27 I. C. 778 : 168 P. W. B. 1916. 


- Custo m—Proof of—Fatehba d—Compro¬ 
mise recognising custom. 

A judgment based upon a compromise or con¬ 
fession, though of some probative force, cannot 
be placed on the same footing as one in which 
after contest a custom was held to be proved or 
negatived. Held, that a custom nf pre-emption 
had not been proved in the town of Faiehbad. 2 
Lah. 83 loll 116 P. R. 1908 Ref [Abdul Paoof 

and Martineau, //.) PiRBHU v. Tota. 

3 Lah. 136 : 20 P. W. E. 1922 : 

1922 l.ah. 286. 

_ Custom—Proof— Mahian Lud¬ 
hiana. . , Lit.-. 

The custom of pre-emption does not tn 

Mohulla ol Mahian of Ludhiana city. [Broad¬ 
way and Abdul Quadir, JJ.) 

-Custom-Proof—Sale of house property 


—Katra Amar Singh— Amritsar City—Instances 

in neighbouring sub-divisions. 

Held, on the evidence in the case, that the 
custom ol pre-emption in respect of sales ot house 
property by reason of vicinage m ^mar 

Singh of Amritsar City had not been established. 
9 P i< 1909 appr. Where the subdivision in 
question is bounded on some sides by sub-divi- 


—- Custom — proof—Town of Umrar, 

Tbe custom of pre-emption is not proved to 
have existed in the town of Umrar at the time 
when the Punjab Pre-emption Act came into 

force. [Chevis,J.) Azim Khan z;. Mustaqim. 

28 P. E. 1912 : 14 I. C 782.1) : 

86 P. W. E. 1912, 


■■ Custom—Proof of. 

When a town is sub-divided the pre-emptor 
must prove affirmatively the existence of the 
custom of pre-emption in the particular sub¬ 
division where the property is siiuate. Proof 
that the custom exists in neighbouring sub divi¬ 
sions is net sufficrent. 100 K R. 1892- 17 P R 
1895 ; 70 P. R. 1899 ; 83 P. R 19 O 1 / I 6 P r' 
1902 : 42 P. R. 190:^ ; 99 P. R. 1906 Rel. Even if 
the locality in which the property in suit is in¬ 
cluded is not situate in any sub-division, the pre- 
emptor must prove thit the pre-emption prevails 
in that locality irrespective of trie fact that it 
does or does not prevail in other sub-divisions of 
the city. The right of pre-empiiori is a right of 
a very special kind, and as it hampers the free 
dispo'ition of property it requires to be clearly 
and unequiV'>cally shown to exist before it is en¬ 
forced. 109 P. R. 1900 Rel. The custom of pre¬ 
emption does not exist in Baba Malak Sub-divi- 
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sion of the town of Nakodar. {Rattigan, J.) 
Mellaram V. Bandog. 59 P. B. 1911 : 

48 P. L E 1912 : 12 I. C. 859 : 

198 P. W. R. 1911. 

- Custom — Proof — Instances. 

Those cases in which the vendees 
admit the e xistence of a custom of pre-emption 
are as valuable as cases in which the Court 
finds ttie existence of such custom established. 
Hut between such cases and those in which the 
vendee after denyit g the existence of the custom 
is eventually induced to come to terms with the 
pre-einptor and to compromise the disoute, there 
is very substantial distinction. {Raltigan and 
Shah Din, JJ.) DURGa Dkvi v. Kamzan. 

91 P. R. 1911 : 127 P L. R. 1911 : 
10 I C. 330 : 217 P. W. R. 1911. 

- Custom — Proof — Wajib-ul-arz — Effect. 

An entry in waj'b-ul-arz, that every co-sharer 
may fncly alienate his^own share, negatives the 
custom of pre-emption. (Kanhatya Lai and 
Danuh, A.J.Cs.) Bunyau Husain x/. Abdul 
SUBHAN. 22 0. C. 20 ; 50 I. C. bOO : 

1 U. P. L R. (J. C.) 34. 

- Custom — Proof—Consent decree. 

Suits dcCTfcd by mutual consent of the parties 
do not es ablish a custom oi pre-emption in a 
village, if such a custom is not otherwi-e proved 
to exi't ihereio. [Kanhatya Lat, A.J.C ) Hika 
Lal V. Ganesh Pkasad. 86 1. C. 668 : 

3 0. L. J. 415 

- Custom—Proof of. 

The recognition of a claim for pre-emption in 
the village in a previous suit when no deience as 
to the non-prcvalance of a custom ol pre-emption 
was put fi Tward, will not cstabli>h the custom so 
as to disallow the contention as to its non-exist¬ 
ence in a subst quent suit. [Lindsay, J.) Addul 
Rahman v. Kalekhan. i 0. L J 152 : 

23 I. C. 943 : 17 0. C. 105. 

Custom—Variation between two Wnjib-ul-arzes. 

- 1 tistom — Variation between two VVajib- 

ul-arzes —Village partitioned into several mahals 
—Subsequent wajib ul-arz giving right of p^c 
etnpiion among the co-sharers of these mahals 

— Effect. 

Where a wajib'ul-arz of a village mentioned 
two categories of co-sharers and when subse¬ 
quently the village was partitioned into mahals, a 
special provision was inserted in the waj'b-ul- 
arz introducing a third class of co-aharers 
(after the two mentioned above) for purposes of 
pre-emption, held that such addition did not alter 
the original custom as it existed among this entire 
community who owned the village. [Tudball and 
Sulaimatt, JJ.) Parbhu Dayal v. Jamil Ahmad. 

64 I. C. 646 : 19 A. L. J. 911. 

— - Custom — Wajib-ul-arz — Presumption — 
Rebutting evidence—Nature of. 

S rong evidence is necessary to rebut the pre- 
sumptinn of a custom of pre-emption raised in a 
waj h-id-arz and the mc'C fact that the land in 
que.stion was held revenue free for some period 
would not be enough to rebut the same. 
{Richards, C J. and Tudball, J.) Badri Nath 
V. Ram Saran. 11 I. C. 238. 


PRE-EMPTION—Custom—Miscellaneous. 

Custom—MiBcellaneoui. 

- Custom—Origin of. 

Pre-emption in village communities in India 
had its origin in the Mahomedan law and was 
adopted alter the moghul rule. In course of time 
customs of pre-emption grew up or were adopted 
among village coinmuDiMes, either in a^'cordance 
with Mahomedan law or with a vaiiation. A 
custom of pre-emption was in all cases the result 
of agreement among the share-holders of the 
particular village. The object is as far as possi¬ 
ble to prevent strangers to a village Irom becom¬ 
ing sharers in the village. Rights of pre-emption 
when they exist are valuable rights, and when 
they depend on a custom or upon a contract, the 
custom or conti act as the case may be must, if 
disputed, be proved. (Srr John Edge.) Digamrar 
SiNt;n V. Ahmed Khan. 37 All. 129 : 

42 I. A. 10 : 13 A. L, J. 236 : 19 C. W, N. 393 : 

17 M. I T 193 : 2 L. W 303 : 21 C. L. J. 237 : 

17 Bom. L, R. 393 : 28 I. C. 34 : 

(1915) M. W. N. 581 : 28 M. L.J. 656tP.C. ). 

• -Custom—Contract set up in appeal — 
Remand how lo be made. 

A pre-emption suit based on custom, was dis¬ 
missed as alleged custom was not proved. In 
appeal, the claim was based on contract, sod the 
appellate Cou't rccoided a finding to the effect 
that a contract of pre-emption stood proved 
between the parties, and remanded the suit lo be 
tried on the merits. Held, the proper procedure 
should be to remand the suits, diiening the piff. 
to amend his plaint basing his claim c n the 
ground of contract thus giving an opportunity to 
the defendants to urge their defence to the new 
plea and to give evidence if they think ii neces¬ 
sary. [Raftquc and Piggott, JJ.) Basdko Rai 
V, JUAGKOO Rai. 44 A. 571 : 

20 A. L. J.464 ; L, R 3 A 350 : 

4 U. P. L. R. lAl 80 : 1922 All. 28l. 

- Custom—Mixed quc.stiou of fact and law 

—Interference in second appeal ivhen justified. 

The question of custom of pre emption is a 
mixed one of law and fact, and will be co^^ider- 
cd in second appeal it there is a clear error of law 
or misinterpretation ol document. [Mears,C.J. 
and Piggott, J.) Yaqub Ali v. Tajjamal Hus¬ 
sain. L. R. 3 A 504. 

- Custom—Village held by single P'-oprie- 

lor. 

Once the village comes into the hands of a 
single proprietor the custom of pre-einpnon re¬ 
corded in tho wajib-ul-arz comes to an end. 
[Richards. C. J and Rafique, J.) KULUsU MUN- 
NisA V. Khaslat Hussain. 60 I. C 179: 

17 A. L. J. 345. 

-- Custom — Offer, 

Where a custom of pre-empiion is that a per¬ 
son should first ofler to sell his property to a co- 
shaicr before sale to a third patty, he is not 
bound lo offer it a second time after the agree¬ 
ment to sell to the third party. [Richards, C, J. 
and Tudball, J.) Shamsbk SinGh v Peary Dutt. 

40AI1. 690: 46 I. C. 761: 16 A. L J. 683, 
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Custom — Individual. 


Castom cannot exi^t with respect to one indi¬ 
vidual. {Richards, C. J. and Tudball, J ) 
KamERUNNISSA BiBI V. SuGHRA BiBI. 

89 All. 480: 40 I. C. 427: l5 A. L. J. 422. 


- Custom-Share of Mahal confiscated by 

government—Custom already prevailing^ ejfect oj. 

The custom of pre-emption already existing in 
a mahal is not aflected by the conhscation of a 
share of a roahal by the Government and tlie 
grantee of a confiscated share has a r'ght of pre 
emption against a strang-^r. {Richards, C J. and 
Tudball, J.) Durga Prasad Pande v. Fateh 
Bahadur jsingh. 

36 All. 451 : 26 I. C. 494: 12 A I. J. 725. 


- Custom — Agreement by co-sharers — 

’-'Effect. 

Agree oeot by co-sharers not to recognise a 
local custom of pre-emption binds their succes¬ 
sors in title. {Kanhaiya Lai and Daniels, A, J. 
Cs.) Bunyad Hussain v. abdul Subhan. 

22 0. C. 20; 50 I. C. 800: 1 U P L. R. (J. C.) 34. 

Castom or Contract. 


- Custom or contract —Wajib-ul-arz — 

Reference to extraneous matters. 

A wajit-ul-nrz referred, besides pre-emption 
to other matters, namely, the manner ot inneri- 
tance the powers of the widow in possession 
after her husband’s death, the manner of succes¬ 
sion when a deceased co-sharer left two widows 
and provisions for tfie exclusion of daughters and 
daughter's sons from inheritance. Held, that the 
wajib-ul-arz was a record of custom. 18 A. L. J. 
879: 36 All. 471 Dist {Lindsay and Sulaiman, 
JJ.) ALAhdA CHANDS9. ChHAJJU. 

45 A. 559: 1923 A. 530. 

Custom or contract — Waiib-ul-arz— 


Document containing extraneous m'*tter. 

Where the record, which is relied upon for the 
purpose of showing cusiom, contains a number 
of extraneous matters sjme of which could oi ly 
have relation to a contract entered iot i between 
the par lies and which could not possibly be 
based upon custom then it ought to be taken 
that the whole wajib ul-ars is not properly a 
record of custom at all. 16 A L. j. 879, FoU. 
{Rafique and Lindsay, JJ.) SiTA Ram Tewari v 
Faujdar Rai. 

45 A. 490 : 1923 A. 525. 
- Custom or — Wajib ul arz — 


PRE EMPTION—Custom or Contract. 

only a contract which ended with the period of 

^pre emption based 

“Tr'iT ^Rafique and 

Riggott, JJ.) Jhinak Singh v. Ram Baran Singh. 

21 A. L. J. 95; L. R. 4 A. I IQ- 

1923 A. 414 il): 3923 A. 260. 

- —Custom or contract — Pleadings^ 
Amendment. * 

Where the plaint i n a pre emption suit is ex- 

presslv based on (he cusiom of the village and 

not upon a contract between the co-sharers, the 
suit should be dismissed if the alleged custom is 
not proved If the court thinks a contract cf pre- 
empiion proved, the proper procedure is to al¬ 
low the plan tifif to amend the plaint and give 
defendants an opportunify to meet the new case 
On the facts a prayer to ame. d the plainffn 

gott,JJ.) Ram Charib Tewari v. Shankar Tew¬ 
ari. L. R. 3 A. 636: 20 A. L. J. 15 : 1922 All. 5. 

-- Custom or contract — Wajib-ul-arz — 

tsah'^ranpur Dt. ^ 

T- e e .tries in a wajib-ul-arz are Prima facie to 

be regarded as rtferring to customs raiher than 

conside-atioQ when considering the evidence as a 

Whole, the langu^age which is Used in the wajib- 

ul-arz along wuh other evidence. It on a consi¬ 
deration of the entire evidence the Court is not 
satished that a custom exists, the finding is a 

Court cannot 

interfere 1.1 second appeal. There is no law or 
decision to the etfect that a custom of pre-emption 

doe.s not exist in Saharanpur Dt. {Richards C J 
7 y ) Baru Mal y. Tansukh Rai ' 

37 All. 524: 29 I C. 1001: 13 A. L. J. 717. 


Entry in. 

An entry was made in the wajib-ul-arx giving 
a right of pre-emption as regards a village which 
had been confiscated by government and then 
re-graoted Held, it was a record of contract and 

not oi custom. {Rafique and Lindsay, JJ.) Shib 

Dei V. Kaniz Fatima. 21 A. L. J 99: 

L. R. 4 A. 362 : 1923 A. 282 (1). 

'Custom or contract — Wajib-uI-arz 


,-Cwsfom or contract—Entries in watib- 

ul-axz 

Reierencesin vvajib-ul-arz to pre-emption are 

to be taken as references to cu-toms rather than 
to contracts. The f^ct that a wajib-ul-arz is for a 
settlement for a certain number of years does not 
prevent co-sharers from recordi, g the.r customs 
therein. {Richards, CJ. and TudbaU, J \ Ghan- 
sam V. Biranchi Lal. 25 I. C. 301:12 A.’l. J. 527 . 

- -—Custom or Contract—Issue-Waiib-ul- 

arz — Evidence. 

It is the existence of a custom of pre-emption 
and not the construction of the Wajtb-ul-arz 
based on custom that is the subject of is^^ue The 
^afib-ul-arz however, is a piece of evidence to 
be carefully coo^idere-^. 33 A. 65 Rel on {Rich¬ 
ards, C. J. and Tudball, J.) Zulfikar Hatdar v 

24 I.C. 422 (All.). 


Birtdars — Contract. 

An entry in the wajib-ul-arz tha* among birt¬ 
dars, the other birtdars must be given the first re- 


- Custom or contract—Wajib-ul-arz— 

Construction— Value of. 

In pre-emption cases the wajib-ul-arz is in 
some cases, evidence of great importance. Bui the 
existence or non ^^xistence of a cusmm of pre¬ 
emption does mt and cannot depend upon the 
construction of a wajlb-ul-arz which is to be 

taken into consideration and carefully co-sider- 
ed. There is no class of evidence which varies so 
much »n its importance as does a wajib-ul-arz. 
[Richards, C. J. and Tudball, /.) Zalim Singh v. 
Radha Bai. I Q 594 ^ 
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- ‘Custom or contract~\Vajib-ul-arz — Evi¬ 
dence — perfect pariition. 

In a suit tor prc-cmp'ion, the onus is upon the 
plh. lo prove tlie cxistcticc of the custom ot pre* 
emption. It is necessary for him not merely to 
esiablish the existence of some custom of pre¬ 
emption but he has to establish the c.xistcnce of a 
particular cublom w hich gives him the right to 
pre-empt as against the deft. Xo diHerence exisis 
betA-ecD the mode of proof of a custom of pre¬ 
emption and any other custom. The existence or 
otherwise of a custom of pre-emption cannot be 
said lo depend upon the construction of a wajib- 
ul-arz. The wajib-ul-arz is not the custom. It is 
merely evidence of custom, and no class of evid¬ 
ence is more likely loctiange in value according 
to circumstances than that of the wajib-ul-arz. 
32 A. 363 Kcl. The main object oi the custom oi 
pre-emption is io prevent strangers coming into 
the CO parcenary body. 22 A. 1. Kef. A co-sharer 
in one of the niahals iransicrrcd his share to 
anotlier person, a mortgagee, in the same niahal. 
A co-sharer of the village who was a cc-sharer 
in a dirterent mahal. brought a suit for pre¬ 
emption. Held, that the suit should fail. {Rich¬ 
ards, C. J. and TudballJ.) Ahmad Saykd Khan 
V. Diga.mbak blNGH. 16 I. C. 36i. 

- -~^Cnslom or contract — Wnjib-ul-arz — 

Question of proof—Piirlition. 

After periect partition of the village into three 
malials.a wazib-ul arz was prepared which was 
a copy of the one belorethc partition. Plaintiff 
brought a prc-emption suit, in which lie was a co- 
sharer in a mahal different from that in whicli 
the property was situate, held that if the suit was 
based on contract, plaintiff should fail as he was 
not a party to the wajib u! arz, and if the suit is 
based on custom, plainiiff should fail as he had 
not proved ttie cusioiii. It is for the plait.liff to 
prove that a particular custom prevails. Tlic 
question lo be decided is the proof of the exis¬ 
tence of the custom and not inerely the construc¬ 
tion of the wazib ul-arz. {Richards, C. J . and 
TuibalCJ) Ganga Singh V Chkdi Lal. 

33 All. 603 : 12 I. C. 98 : 8 A. L. J. 896. 

- Custom or contract — Evidence. 

It is a question of evidence in each case wlic* 
ther a right of preemption exists by customer 
contract. {Richards. C. J. and Tudball,].) Lalu 
Kam V. Ram Ghulam Sahu. 11 I. C. 46 

- Custom or contract — Wajib-til a) z — 

Construction. 

The wajib-iil-arz of 1873 of a village gave the 
right of pre-emption, first to the own brothers of 
the vendor or nephews having a common ances¬ 
tor ; ‘ccond to a co-hh.ircr m the paiti, and the 
third to the co-sharer in another paiti. The wajib 
ul-arz of 1>^73 which was headed " Right of co- 
sharers inter se based upon custom or contract ’’ 
provided “ K a shaie-holder w i-.hes to Iran Icr, 
he shall do so to his own brother, then to near 
relations, if they refused, then ti the co-sharer of 
the pat'i and after them to the co-sharers in the 
viHafc’C,’’ After the preparation of this latter 
wajib ul arz the village was partitioned. The 
pre-emptor was a brother but not a co sbarcr of 


PEE-EMPTION—Decree. 

the vendor, and had no right of pre-emption. 
{Stancly. C J. and Bancrp^ J.) Jwala biNGH v, 
bUMEK ChaND. 10 I. C. 1003 : 8 A. L. i. 515. 

- Custom or Contract — Wajib ul-arz^— 

Construction. 

By the first w aj»b-ul arz was conferred the 
right of pre-emption geneialiy The second gave 
the right firi^t to near co-shaiers and secondly to 
co-shaicrs in the ether Ihoke. The third one gave 
the right in oroer to near faitidais cf the same 
ihokc ai.d paitidars cf the village. It was held 
{bat cijee, J- dissenting) the dr'cuments recorded 
a coi tract. 7 A. L. J. 11 40 Dist. C. J. 

and Bamrjee. J.) Dip Narain SiNGH i». Bhag- 
WAT biNCiH. 9 1. C. 9ll : 8 A. L. J. 401. 

- Custom or conUact — Wajibul-arz — 

Consiiucdon. 

The lollowing w as found in ihe wajiL-ul-arz 
of a village :—'‘No suit for pre emption has yet 
been brought. VVe ag» ec that the custom ol the 
r'ght ol prc-tmpion she old prevail in future.” 
Held that ihis was evideLce ol coinract and no 
of an txisiii g custom. l5 A L. J. 470 . 32 A. 201 
Foil.) {Stonily, C. J. and Bancrjee, J.) Kalyan 

KAI V. MUHAMAD MbSTAFA ALi Khan. 

9 1. C. 662. 

- Ciistctn or contract—Wa/ib-iil-arz — Con- 

str uction. 

In the wajib-i’harz of 1833 was a clause of pre- 
eo-'piion in favour of the co staieis. That of 
18(0 contaiiud freUrtnee of mar co-shareis to 
ether co-shaieis and next ol the cosbaiers in the 
same i/ic>ks to coshaicrs of other Ihoks. Held, 
these wci c evidence of cu>toin and not of con- 
liact, {Stanley, C. J. and Bancfjie, J>) KaGHU- 
nath Prasad Tiwari p. Lachmi Nakain 
Tuvari. ® ^ 

- Custom or contract—Created by contract 

m Oudh. 

A Clause, put io a deed prohibiting transfer of 
property in lavour of any pcison other than one 
mentioned therein creates a right of pre-emption 
in favour ol such person, \Stuart, A. J, C.) 
Gekidala Debi V Chandika Singh 

2 O. I. J. 289 ; 80 I. C. 285 : 18 0. C. 104- 

Decree. 

;- Decrtc—Siparute suits by plaintiffs 

having CQual tights — i'rcceduii\ 

Where thiee sints lor pre emption arc brought 
by three pit-emi.lois having equal rights cf pre¬ 
emption ihe piopeity consisting of shares in a 
village- //«/</. that the I laintifJs were each en¬ 
titled to a l/3rcl shaie in pre-cinpicd property. 21 
M. 107 : 28 A. 410 Kef. \Lind^ay and Sulaimatt, 
JJ.) HAHGomM) SINGH V. HUKLM C'HANfv. 

4o A. 608 : 21 A.L.J. 651 : 1924 A. 94. 

- Decree— Pre-empfor and vendee on same 

relation — Effect. 

Where in a claim for pre-emption, the vendee 
and pre-emptor stand in the same relation as re¬ 
gards the property, the la’ler can get a decree 
onij as regards one hall. (Rafiquc and Lmdsay, 
JJ). XiA-UD-DiN V. Abdul Kassan. 46 AU. 487: 

1988 A. 680. 
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Decree - Compliance with terms. 


A decree lor rre-eiupdon provided that the 
money was to be raid within a cenam time to the 
ve dee and on his lading to receive it to be de¬ 
posited ID court. A depi sit of the same lo the 
credit of the vendee m the treasury wi hout in- 
formini? the court or directing issue of notice to 
the vendee is not a sufficient compl’ance with the 
decree. {Rnfiqiu and Piggott, JJ.) Ajodhia 
Prasad Gobind Pfasad. 45 A. 276 : 

31 A. 1. J. 63 : L. H. 4 A. 90 : 1923 A. 250. 

—Decree—Time fixed for deposit — Pay- 


PRE-EMPTION—Decree. 

d^cee. it the account was raised by a sitrrle 
mortgage of the decreed property itself at d paid 
into Court. {Richards, C. J and Ban*rjce, J.) 
Lakhpat Singh v. Babu Ram. 40 1 . c. 35 


w w 

ment to vendee out of court and certified to court 
within time is proper. 

Wheie a pre-empt on decree directs deposit of 
the purchase-money within a fixed time, ihe pay¬ 
ment thereoi 'o the vendee out of court and the 
certifyng t f such payment by the vendee to the 
court wiihio the time fixed is a lull compliance 
With I he decree. (Tudball and Rofiquc, JJ,) 
SuKHPAL Singh v. abduk Rahman. 

19 A. L. J. 4»3 : 63 I C. 889 : 
3 U. P. L. E. (All.) 108. 

- Decree—Nature of—Money required if 

an antecedent debt. 

Payment under a pre-emption decree is not a 
necessii\ nor money requned for such purpose 
constitute*^ antecedert debt [Piggott and ^alnh, 
JJx) Chatur Bhuj V. Gobi.’cd Kam. 

67 1. C. 668 : 4 U. P. I. R. (A.) 43. 

Decree— Payment not made—Appellant 


disenttilcet to heading on merits. 

A pre-emi tion decree dirtcied plainiiff to pay 
he pre-emption price within a specified time but 
wil hout doing so he preferred an at peal against 
the amount fixed. Held, the fact that he had not 
complicri with the terms of ihe decree as to pay¬ 
ment IS no ground for dismiss ng the appeal 
without going into the merits. {Tudball and Ra~ 
fique,JJ.) ]HANDHi Lal v. Shiam L*l ^ ^ 

Decree — Amount—Deduction of costs 


Deposit of balance. 

A pie-en.ptor oirected to pay into Court a spe¬ 
cific sum ol money is entitled to deduct the 
amount of tbe costs awarded from ihe sum be is 
directed to pay ioioCoutt. (Lindsay, J. 

Lagan Ba^'DE v. Mahomi d Ishaq 

1 D. P. L. E. (H. C.) 181 : 64 I- C. 396 . 

18 A. L, J. 16i 

- Decree—Time for payment of purchase- 


money 


A plaintiff in a pre-emption suit 
to pay the put chase money wheneve * come 
possession of the property but if he Tnun 

he should specially phitan 

’46 I C. 76 : 


more time 
tor it- (Richards 
Singh v. Baldeo ^ingh 


46 

16 A. L. J 


506. 


Decree - Condition of toymeni into 
Court—Monty raised by mortgage 
proiet iy itself—if compliance with 
U hr te plaint.fa ob au ed decree lor 

ccndiiioi ai unia^mfDt j Held it 

emption mur ey within a cetiam perio , • 

fficie.tconiFlia.ee with the terms of the 


- Decree—Withdrawal of deposit by ven¬ 
dee—Right to appeal, 

A vendee in a pre-emption suit, who applies 
but does not actually wdhdiaw ihe incney depo¬ 
sited in C'ouri bv the plair tiff as per terms ol the 
decree to be paid to him is net theieby estopped 
from appealing against that decree. (Knox. J.) 
Khblawan Koeri V. Abdul Rahim. 

29 I. C. 452 ; 13 A. L. J. 677. 

- Oerree— Appeal—Enhancement of price 

—Nc time fixed—Practice 

Where the Appellate Court in a pre-emption 
suit enhanced the amount decreed to be payable 
by the pre-emptor in the first Court but om ited 
to fix any lime for pa>ment oMhe enhanc'd 
amount. The prp-emptor paid it within one 
month and a da>. Held, that the [la-Rtift pre-emp* 
t. r was entitled to a reasonable tune within which 
to pay the amount decreed and the time within 
which it was m fact paid was reasonable. 
{Richards C.J. and Tudball, J.) Guptar Tewari 
V. Saran Tiwari. 36 AH. 514 : 26 I C 66 : 

12 A. L. J, 842. 

- Decree—Money Paid in Court—Decree 

set aside—Money attached and paid out to tre- 
e*^ptor*s creditors— A pp at— Decrte confiimed — 

If pre-emPtor can obtain possession without pay¬ 
ing money deficient. 

When in pursuance of a pre-emption decree, 
monev was paid into Court, but the decree was 
set aside and in the meanwhile, a part of trie 
money was attached and paid out by the Court 
to one of tbe pre*emDtor’s creditors and on 
appeal, the ongi tal decree was confirmed, held 
that though the Court was wrong in paying out 
the money before a final decree had been made 
in the suit, ihe pre-emplor cannot obtain posses¬ 
sion without repa>iiig the amount diawn out, 
especially as the vendor had not committed any 
default and the pre-en ptor had benefited by 
nayment out lo one of his cr‘»ditors. (Richard^, C. 

J. and Banerjee, J,) ?heo Gopal v. Najib Khan. 

30 All. 398 : 23 I. C. 869 : 12 A. L. J, 733. 

■ Decree—Deposit of money in Court _ 

Decree’holder of pre-emptor drawing out money. 
Pendency of appeal—Pre-emptor entitled to pos¬ 
session with redeposif. 

Wheie toe pre-emptor deposi*ed money in 
Court and his decree holder removed a portion 
of it during the pendency oi an appeal, Ac/d that 
on the appeal being allowed, tbe pre emptor is 
entitled to possession without further deposit, 
stnee he bad carried on tbe condition in the 
decree fully and had not removed the money 
wrongfully from Court (Tudball, J.) Najib 
Khan v. Shiva Gopal. 21 I. c, 67: 

11 A. L J. 668. 

- Decree—Deposit in Court—Cost deduoi- 


was St 


ed. 

Held, that there was a proper deposit in ^^pite 
of the fact that be had taken out Rs. 314 tewards 
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costs out of the amount directed by the decree to 
be paid. {Karamat Hussain and Tudhall, JJ.) 
Ali Hussain v. Amin Ul'AH. 34 All. 696 : 

16 I. C. 337 : 10 A. L. J. 163. 

—- Decree—In favour of one pre-etnpior — 

SMif 6^ anolher ^MaintatnabtHly. 

A pre-emption decree in favour of one as co¬ 
sharer is Mo bar to a subsequent suit by another 
not a party to the previous decree claiming by 
preferential right 7 A. 91: 3 A.L.J. 94 Disi. (Knox, 
and Karamat Hussain, JJ.) Nasiram Bibi v. 
Kahim BtJX. 9 I. C- 561. 

- Decree—Death of pre-emplor. 

Where the pre-emotor died after the decree and 
pending the appeal, and the original vendor him¬ 
self »3 his legal repre^eQtative, the suit need not 
be dismissed on appeal. 130 P. R. 1916 Foil. A 
pre-emption decree could not be affected by any¬ 
thing which happened afier it was made. (Camp¬ 
bell, J.) Ganda Singh v. Bhan. 

1923 Lah. 3 10. 

- Decree not complied within lime‘-Exten- 

sion of lime 

The decree bolder in a pre-emption suit must 
comply With the terms of the decree within the 
time fixed therein. Where the terms arc clear he 
cannot get an exleiisijii of time. (Broadway, J.) 
Khan Muhammad v. Ahman, 1924 L. 359^ 

- Decree—Deposit of amount—Deduction 

of costs- 

III a suit for pre-emotion plaintiff obtained a 
decree m his favour with costs, and deposited the 
amount specified in the decree less the amount of 
cos s. On appeal the amount of the price was 
raised and eacn party was ordered to bear nis 
own Costs in both me Courts. The plaintiff (ailed 
to pay the amount of costs which be had deducted 
out of the decree amount in the first Court. Held, 
that ihe decree for pre-emption had not been 
complied with and thai the suit should stand dis¬ 
missed for non-deposit of the proper amountin' 
time. 10 A. 400 ; 34 A, 596 distinguished. (Abdul 
Raoof.J.) ISHAR Singh V. Peshawri Rai. 

691. C. 516. 

-—— Deci^ee— Not transferable. 

A decree lor pre-emption is not capable of 
transfer so as to enable the transferee to obtain 
possession of the prc-emptinoal property in 
execution. (Broadway and Harrison, JJ.) Mehr 
Khan v. Ghulam Rasul. 2 Lah. 282 : 

1922 L. 300 

- Decree — Deposit—Deduction of decree 

amount and costs — Intention of parties — Imma¬ 
terial, 

Plff.’s suit for pre emption was decreed on pay¬ 
ment of Ks. 99 and they were also allowed costs. 
Held, the plff. could deposit the decree amount 
deducting costs. 10 I. C. 454 Foil. It is immaterial 
What the decree holder intended to do. The test is 
whether he has 3Utficienil>complied with the terms 
of the decree. {Chevis and ScothSmith, JJ.) 
Kapuria Mal V. Wali Mahomad. 4 Lah.L.J, 364: 
2 Lah. 294 ; 23 F. L. B. 1922 ; 1922 Lab. 142. 

- —Decree — Non-compliance with—Right of 

appeal as to price. 


pre-emption—D ecree. 

The mere fact that a pre-empior has not com¬ 
plied with a pre-emption decree in the matter of 
tne payment of the purchase money is no bar to 
his appealing against the decree so far as the 
price IS concerned. 76 P. R. Ib90 : F. B. 67 P. R- 
1895 Foil. (Harttneau, J.) Muhammad Khan v. 
Ghulam Qadir. 4 Lah. L. J. 897 : 

1922 Lah. 36. 

- Decree—Time fixed for payment — Cal- 

culation of. 

On the 29lh August 1919 the plff. was given a 
decree tor possession by pie-emption on condi¬ 
tion ol payment of Rs. 500 within one month 
irom the date of judgment. From that day on¬ 
wards the Court remained closed until the 7th of 
October on wh»ch day the plaintiff appear-.d in 
Court and tendered the balance of pre emptioii 
money. 

Held, that payment on the day on which the 
Court re-opened was all that could possibly be 
expected of the plli. 

41 A. 47 Foil. (Chevis, Broadivay and Wilber- 
force, JJ ) Himmum v. Pauja. 

67 I. C 772 : 3 Lah. L. J. 310 (F. 3.). 

- Decree—Extension of time i.xcd for pay¬ 
ment—A ppeal. 

An order refusing to extend time fixed for pay¬ 
ment of the decretal amount under a piC-emption 
decree is not appealable. (Lc Rossignoll, J.) Abbas 
Khan v Nurkhan. 60 1. C. 4^6 (Lah.). 

- DeoreC’Strict compliance —Essential. 

There musi be strict compliance with all 
the terms of a pre-emption decree. Where 
after the pre-emptor had obtained possession of 
the property it was found ihat the pre cmption 
price had, by mistake been short paid to the ex¬ 
tent of one rupee Held, the pre-emitors must 
rcsiore the property to the vondec notvvilustand- 
ing the fact that at the time of ilic or'ginal deposit 
they could have deducted much nioie towards 
tneir costs. (Broadway, J.) Wali Mahomed ©. 
Kapuria Mul. 2 Lah. L J. 770. 

- Decree—Sale under court's decree—Pun¬ 
jab Pre cmption Act 11915;, S. 3 (5). 

Sale, under tlic Court’s decree, lor the specific 
performance of a contract to sell is open to pre¬ 
emption. S. 3 (5) of the Punjab Pre-emp ion Act 
docs not bar the suit as the sale is not under a 
money decree. (Shadi Lai and Le Rossignol, JJ.) 
Rangi Ram v. Mehr Singh. 

50 I. C. 241 : 111 P.B. 1919. 

--- Decree—Basis of claim not to be altered. 

If a plaintiff sues for pre-emption alleging a 
superior tiile as collateral of the vendor under 
the Malioinedao law and that right is negatived 
the Court cannot give him a decree on the ground 
that he was an agriculturist and the vendee was 
not. (Wilbcrjorce, J.) Nabi Bakhsh ». SaJIT All 

60 I. C. 160 tLah). 

- -Decree—Costs awarded to pre-evtplor — 

Deduction of amount from price. 

In a ore-emption decree the pre-emptor decree 
holder is entitled to deduct the co>t3 allowed to 
him. Wnere costs were allowed to a successful 
vendee in the first Court but its order was rever¬ 
sed on appeal the pre-emptor is not obliged to 
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apply ander S. 144, C. P. C., for the refund of the 
amount realised by the vendee from the pre¬ 
emptive price paid by the pre-emptor in Court. 
[Wilberforce, J.) Girdhart Lal v. Attar. 

47 I. C. 511 : 96 P. W. E. 1918. 

- Decree--‘Government notification taking 

away pre-emption right — Effect. 

A pre-emption decree obtained by the plaintiff 
before the issue of a Government notiheatioo 
takes awav the right of pre-empnoa is not affect¬ 
ed by such notification in spite of the decree 
being under appeal at the time of the notification, 
but the case is otherwise when no decree has 
been obtained at the time of the notification 16 I, 
C. 959 Dist. {Johnbtonc, C. J. and Chevts, J) Naiz 
Ali V. Muhammad Ramzan. 37 I. c. 227 : 

ISO P. E. 1916. 


- Decree—Successive pre-emptors — Uncer¬ 
tified payment. 

Payment to vendee by a superior pre emptor 
as against the inferior before the appointed d* te 
but certified later does not amount to proper 
pa} ment into Court, if it does not put the Court 
in a position to issue a warrant of possession in 
favour of the decree holder till the appointed 
date. [Johnstone, C. J.\ Abul Fatteh v, Fatteh 
Ali, 73 P E. 1916: 121 P W E. 1916 : 

35 I. C. 363 : 137 P. L. E. 1916. 

- Decree—Appeal — Extension of time— 

Good faiUi. 

A«i Appellate Court is not bound to grant to a 
pre-emptor an extension of time for payment 
fixed by the original Court though it can and 
will probably grant extension to a pre-emptor- 
whose conduct has been bona fide, and does not 
exhibit a contemptuous disregard of the order 
passed by the Court. But if the pre-emptor has 
paid no money into Court or made no tender of 
a sum to the Court or if the sum he has paid or 
tendered is unreasonably small, he cannot expect 
to be granted an extension of time. [Kensington, 
C. J. and Rattigan, J.) Waryam Singh v. 
Mahtab Singh. 21 P. E. 1916 : 26 I. C. 433 : 

31 P. L. E. 1916. j 

—Decree—Money paid into Court—Paid 
out by Court to wrong person—Effect. 

The fact that a wrong person withdraws the 
pre-emptio'^ money paid into Court, will not 
affect the decree that the pre-emptor has got. 
t Chevis J.) Mahomed Hayat v. Narsing Dass. 

62 P. W. E. 1914 : 95 I. 0. 7l7 : 

158 P. I. E. 1914. 


__ Decree— -Appeal—Withdrawal of money 

deposited by pre-emptor in Court. 

A vendee appellant in a pre-emption case can 
proceed with his appeal against the pre-emption 
decree though he withdraws from the Court the 
purchase money deposited by the pre-emptor 
under the pre-emption decree, 16 P. R. 1907 
Foil. {Rattigan and Shah Din, JJ-) Iftikhar 
Ali V, Thakar Singh. 83 P. E. 1912 : 

1.5 1 C 347 : 170 P. W. B 1912. 


_ Decree—Effect—Price overstated in the 

deed—Suit by vendor’s sons — Pre-emPipr if can 
•assert real consideration. 


P. E-EMPTION—Decree. 

Where sale consideration was overstated in 
the deed and the pre-emptor got a pre-emption 
decree on payment of market value and where 
the sons of the original vendors sued for pos¬ 
session Held that the pre emptor was not debar¬ 
red from the a-'Certaining the real market price 

and contending that this was for necessity and 
he cannot be considered as Particeps Criminis 
with the vendee simply because he is. bv his 
pre-emption decree, idemified in interest in 
many respects with the vendee. {Rattigan and 
Chevis, JJ.) Dan Singh v. Phangan Singh 

83 P. E. 1911 : 13 I. c. 796 : 

216 P. W. R. 1911. 

—- Decree — Othi mortgage—Right, when 

arises. 

Where before the right of pre-emption had 
been waived by the othi mortgagee, ihe mort¬ 
gagor had created a second othi in respect ol 
the pioperty. part of ihe consideration for the 
second othi being a discharge ol a previous 
kanom mortgage held by the second morigagee 
the second othi is a co nplete tiansaclion and so 
the right of pre-emption could be exercised by 
the first olbidar, and that as second othidar was 
Dot bound to surrender the lands held by him 
under kanom, unless he was pul in possession 
ot the suit lands, be could not be directed to 
make a c-nveyance but only a declaratory 
decree should be granted. {Benson and Sundara 
I A^y^r, JJ.) PalaKUNNATH KolAYI v. NaraVaN.A 
Mangal Nath. (inil) 1 M. W, N. 2i>3 : 

9 I C. 1010 : 9 M L. T. 495. 

- Decree—Time if oan be extended—Wai¬ 
ver of rights—Estoppel. 

The time for payment of purchase money in 
accordance with a pie emption decree cannot be 
extended by the trial court but should be paid in 
time. But if all ihe parties concerned agree to a 
deposit out of time, it amounts to a waiver of 
rights and all are estopped from resiling from 
that position. {Dalai, A. J. C.) Shamsher Singh 
V, RaM Kali. 9 0 & a. L. E. 424 : 1924 Oudh lo3. 

- Decree—Equitable relief—Power of Court 

to award. 

The Court need not attach any sanctity to the 
pre-emptor's right to be given possession nor is 
the C'^urt in granting a pre-emption decree pre¬ 
cluded from moulding the reliel according to the 
justice of the case. The general principle is 
that a plaimiff suing for possession will not 
obtain an unconditional decree in ca-es, where 
the paity in possession has satisfied an encum- 
brance subsisting upon the estate at the tin e he 
came into p ssession, which otherwise the 
plaintiff himself will have to meet. There may 
be cases in which a Court would hold that the 
vendee bad paid off encumbrances in bad faith 
or iraprovidently, and would refuse to add this 
payment to the money payable under’the pre¬ 
emption decree. Only the interests of the ihird 
parties npay be involved. But the general rule 
does apply to pre-erhption decrees like other 
decrees for possession of property. [Dalai and 
Simpson, A. J. Cs.) Baldfo Singh v. The De¬ 
puty Commissioners of Kheri. 

10 0. L. J. 112 : 9 0. & A. I E 687 : 

1924 Oudh I 
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PREi,MPriON—Decree. ^ 

_ Decree—Arbitration —C. P C.,Sch II- \ 

Paras. 20 aitd 21 — Decree binding betwren ■ 

parli^is. , 

Vei.dee must do one of two things withm ; 
liinitJitioii; either he must institute a suit for pre¬ 
emption or he n ust obtain a con'-eyance. If be 
has slated thai he pjssesscs tiie right that he has 
approached the vendee, or that they have relerred 
their matter to arbitration, will net prevent his 
being barred by limitation. 

A pre-emp’or who refers his matter to arbi* 
trati jii out n! Couri and then makes an appli 
cation under paragraph 20 is proceeding by suit 
and not by private conveyance and his suit must 
be wilh'D tiine. Frobablv a decree even if the 
appiica ion was beyond tune. Hot it holds good 
only between parties. Maula Bakslt v- Bechao 
Khan, (iinnpsot), A. J C.) Sheo Dutt Bahadur 
Singh v. Bishunath Singh and Otheks. 

9 0. L. J. 548 : 1923 0. 91. 

_ — Decree—Rights under^Loss of title — 

Pendente hie. 

The plaintiff asking in the first f'ourt or io 
appeal tor the h*st time for pre emption must 
have an existing interest forming the basis of a 
decr‘*c in bis favour. Once a decree oo his favour 
has been passed subsequent eveiiis will not affect 
it {Daniels, A. J. C ) J*ganath Singh v. Mata 
Prasad. 6 0. L J. 76 : 22 0. C. 3 : 

50 I. C. 190 : 1 U. P. L. B. (J. C.| 3u. 

- Decree—Appeal —Deposit of price, tf a 

condition precedent. 

Payment of the purchase money decreed by the 
trial Court in a pre empiion suit is not a condi¬ 
tion precedent to the right of a person to file an 
appeal from the decree by which that payment is 
dnected, if the appellant disputes either the 
method of payment or the am mnt payable. 
[Kanhaiya Lai, A. J. C.) Lalta Bakhsh Singh 
V, Ganga Baksh Singh. 20 0. C 290 : 

43 I. C. 219 : 6 0 t. J. 135. 

_ Decree—Payment in accordance there' 

with-Right fructiftes into title. 

A pre-emption right iructifies, after decree and 
payment in accordance with the decree into a 
title to the projeity, which title however, may be 
subj-ct to the decision in an appeal bs a defeated 
I iileant in the case. {Kanhaiya Lai and Kendall, 
A. J Cl) Kamsahay i>,Ja(;adamba Singh. 

19 0. C. 168 : 87 I. C. 168 : 3 0. L. J. 683. 


■ - Decree—Deposit of money in Court- 
Attachment. 

The respondent obtained a pre-emption decree 
and was put in possession of property after pay¬ 
ment While ihe appeal was pending the magis¬ 
trate recovered money io payment of fine due 
from the appellant who was convicted of a 
criminnl offence. The pre emption decree was 
reversed in appeal. Held, the appellants were 
ent tled to possession of propoity contrary to the 
Lower Court's order. Further, the Judge’s action 
was highly improper in inierferiog with money 
before the disposal of the suit (Chamier, J. C. 
and Evans, A, J,C.) Haidar HU sain v. Ghas’Ti 
3 ib, 111. 0. 227 (Oudh.) 


PRE-EMPTION—Joint Vendees. 

Joint Vendees. 

- Joint vendees. 

In a purchase by several vendees, ea^h pur¬ 
chased a separate specified and divided share. 
One ot the ^ end< Ci died and his representatives 
were not brought on record within the prescrib¬ 
ed period. Hi Id, that Ihe suit for pre emption 
lor his share abated ; but ih.ii it did not abate in 
respect of the ‘■hares purchased by other \ eodees. 

4 A. 145 D’^t. {Richards, C. J, and JudbalL /.) 
Hukam Singh v. Thakur Das. 

12 1. C. 738 : 6 A. I. J. 1135. 

- —Joint vendeesSuil against vendees one 

of whom was wrong person—Correct vendee 
brought on record after limitation—Effect on 

suit. . . * 

" here in a pre-emption suit against two joint 

purchasers one of them was first wrongfully 
named as vendee and ‘he correct person was 
the i brougnt oo record but alter limitaliv n— held 
that as the sale in lavonr of the vendees was a 
joint one, the suit is barrea in toto. [Richards, C. 

J and Tudball, J.) Mamraj Sinoh v. Hiruay 
Ram. 11 I. C- 938 : 8 A. L. J. 814 

• 

- Joint vendees—Purchaser joining one 

having inferior right *— Effect of — Purchase 
money—Sale-deed—Intention of patties—Estop¬ 
pel. 

If a purchaser having an eqnal right of pre¬ 
emption associates with himseh io the purcbusc 
a person with lights inferior to those of a pre- 
emptor. he is not enntled to resist the claim of 
such pre-cniptor to enforce his rights even as to 
his share of the purchase. 48 P R. 19t)7 Poll. 
Persons where by clothing their transaction in a 
particular form, induced a pre-einptor to cumc 
1 forward and claim pre-emption in respect of the 
I transaction as a whole they cannot be all.>wed to 
1 turn lound thereafter and ctaim to show lhai ihcir 
1 real intention was something quite difterent, 
5 P. R. 1914 Foil, Wbeic the puichasc money 
for a sale is paid by the various 'codtcs in a 
lump Sum without specification of the amounts 
paid by tne various vendees, the transaction must 
be regarded as indivisible, though the shares to 

be taken by the various vendees may have been 

specified in the deed. (Broadtvay, J.) Yakub 
' Khan V. Karman. 66 I. C. 466* 

- Joint vendees—Right to—Vendee join’ 

. ing stranger—Whether can resist. 

A vendee associating himself with a stranger 
• co-vendcc in 'he puicliase, h ses his tight to resist 
a pre empt »r’s cla m. (vSfiafi Din and Chevis, 

i JJ,) Basawa Sinoh v. Natha Singh 

60 P. R. 1914 : 198 P. L. B. 1914 : 
23 1. C. 151 : 88 P. W. B. 1914. 


■ Joint vendees—Indivisible transaction 

Purchase money expressed as a lump sum. 

Where a sale deed specifies the shares to be 
taken by the several vendees, but the purchase 
money is expressed to be paid in a lump sunj 

without «picihcaii"n, the sale transaction must 

b^' held to be indivisible. It would however be 
otherwise if the amounts to be paid by the several 
veudees were also specified. 19 A, 148 (F.B.) noi 
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PRE EMPTION—Lis pendens. 

followed. [Rattigan and Smith, JJ.) Maghi 
V, Nara»N 5,56 P. L. R. 1913 : 

165 P. W. R. 1913 : 20 I. C. 31 : 6 P. R. 1914. 

Lis pendens. 

-Lis pendens— Sale io superior pre^empt^ 

or—Ef feet. 

Where pending a suit for pre emption, a 
person having a superior right to »hat of plaintiff 
purchases the property within the prescribed 
period of 1 mitation the suit for pre empfi n must 
fail. The fact that the third party put chased at a 
private sale does not make it any the less a 
purchase m the exercise of the right of pre- 
cmpi'on. {Martineau, 7.) Dhapam Singh v. 
Kikpal Singh. 1923 Lah. 31 i2). 

-Lis pendens— of property pend¬ 
ing suit. 

Pending a suit for pre-emption the vendees 
transferred the property to a third person under 
an exchange. The transfer waf not made in re¬ 
cognition of the superior right of pre empiion. 
Held, that the transfer was effected bv Us pendens 
and that the defendant could not resist the 
plaintiff’s claim. (Shad* Lai, C. J and Harrison, 
J.) Munshi Ham v. Maghar Mal. 

67 I. C. 304. 

--Lis pendens— Proprietor vendee — Join¬ 
ing with n on'pr opt it tor—Sale indivisible. 

A proorietor vendee joining with himself non- 
proprietors in the purchase is m no better position 
than that held by the latter, and cannot resist the 
claim even in regard to bis own share, where the 
sale is indivisible and the deed does not speefv 
‘the amounts to be paid by the several vendees. 100 
P, R 900. 41 P R. 1907. and 6 p. R. 1914 Ref. A 
resale by a non-proprietor to a proprietor having 
taken place after the suit had been instituted the 
rule of Us pendens applied and the re-sale bv non- 
proprietor of his right after the ins'itution of the 
suit cannot affect the plaintiff’s claim, notwich- 
standing the fact that it ire-saiei look r hce before 
surnmonse'^ were served on the defendants 29 A 
339 P. C Ref. ^Shadi Lai and Martintau, 77.) 
Prabhi V. Hamira. 1 L J. 209 


PRE-EMPTION— Loss of right. 

-l^is pendens—TP. Act, S. 52. 

The doctrine of lis t,endens in S. 52 of the T. P. 
Act applies to an exchange effected during the 
pendency of a suit, in favour of a person who 
has a supeiior tight of pre-empti m, but those 
superior rights have been extinguished on the 
date of exchange by hpseof time {Johnstone, 
and Chevis, 77.» Karam Ali v. Sultan. 

30 F. R. 1911 : 10 I. C. J007 : 187 P L. R. 1911. 

Loss of right 

Loss of right— Plaintiff joining another 
person not entit'ed — Effect- 

Where the plaiutiff in a suit for pre-emption 
joins With him anoiher person having an inferior 
right to the vendee (defendani) the plaintiff loses 
the right. 34 A 592 Foil. {Rafiguc and Piggolt, 77.) 
Rahima V, RazzaQ All 21 A L. J. 184 : 

L. R. 4 A. 133 : 1923 A. 256. 

- Loss of right-stranger as co plaintiff 

along with a co-sharer—^Amendment cannot be 
allowed. 

Where a plaintiff having a right to pre-emptions 
joins with himstlf in a suit for pre-emption a 
I stranger t e. a person who has no such right, he 
thereby forfeits his right to pre-empt and this 
disability cannot be overcome by amendii g the 
plaint by striking out of the name of the stranger. 
19 Ad. 324 Poll. {Lindsay and Rafique, Jf.) 
Badri Singh and Another v, Gobaruhan and 
Others. 1923 All. 187. 

- Loss of right—Plaintiff joining a person 

having no right-- Effect of. 

A widow of a decea-ed co-parceoer in a joint 
Hindu family has nothing more ihan a right to 
mainienance and is not c -sharer. A plaintiff 
who has in himself a right to claim pre-emption 
loses the right by joining in a suit al mg with a 
person who is a stranger to the projerty and has 
no such right. 7 A. 860 toll. {Rafique and Lindsay, 
JJ.) Udit Narain Lal V. Ram Lachman Rai. 

L. B.4 A. 56 :4 L.R All. 56 : 

1923 A. W (1). 


-Lis pendens—Transfer of Property Act, 

S. 52. 

A house belonging to a Hindu lady was sold 
jjy her husband in her absence. A third person 
-brought a pre-emption suit impleading the 
Jiusband and his vendee. During the pendency 
of this suit, the lady obtained a decree cancelling 
the sale and possession of the house from the 
husband and his vendee pereupon she was 
impleaded as a defenda- t in the pre-emotion suit, 
In which the house was proved t > belong to the 
lady and her husband had no authority to sell it 

.even in her behalf. Both of them acknowledged 
her to be ihe real owner without any npts of 
them in the hous“. Held, the P'e-emrti n smt 
most fail, (2) that the doctrine of Lrs pendens 
not apply to the decree obtained bv the lady 
against her husband and his vendee {Ri^t'gan 

and Shah Din, JJ.) MvsAUMhTDHAS DBVIv. 

BALMOKAND. ^ 1; 


- Loss of right—Co shayer- Mortgage of 

entire sha'e by conditional sale--Right'i of co- 
sha*^er to pre-emption—Partial pre-emption 
Though a co-sharer in a village has mortgaged 
his entire share of the properties by conditional 
sale, he remains a co-sharer and as such entitled 
to pre-emption. Unless the pre-emptor claims to 
pre-fmpt the whole of the propertv sold, his action 
' must tail. But if the vendor has included proper¬ 
ties which the plaintiff has no right to pre-empt 
he ca» exclude them. 8 A. 462 ; 6 A. 423 Ref. 
{Kanhaiya Lai and Sulaiman, 77.) R*Jah Mo- 
hindra Man Singh v. Thakur Mafaraj Singh. 

45 A. 72 : 20 A. L. J. 810 : 

1923 All. 48. 

- Lo^sof right to—Stranger Purchaser — 

Suit by persons having different rights inter se. 

In a suit for pre-emption aeainst a stranrer 
vendee the right as aga»n>t him is not lost by the 
plaintiffs joioing with themselves persons who 
have different rights inter se but su erior to that 
of the vendee. 10 A L J 70 Dist. (Richards, C. J., 
and Rafinue, J.) Sheoraj Singh v. Naik Sahai. 

41 All. 423 : 611. C. 153 : 17 A. L. J. 391. 
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PRE-EMPTION —J 088 of tight, 

- Loss of riflhl—Righf to vendee becoming 

co sharer in village before itisltfulicn of suit — 
Effect. 

Where the vendee becomes a co-sharer in the 
vihaee btforc ti e institution of a suit for pre¬ 
emption. by reason o( a stcond sale in his 
favour whicti is not pre-empted, the suit for pre- 
empti'm mu't be dismissed {Richards, C. J. and 
TudhalL J ) Chabraj Singh v. Mahesh Narain 
Singh. 40 All. 572 : 46 I. C. 976 : 

16 A L. J. 627- 

- Loss of right-Wa}ib-nl atz—Mortgage 

by ccndtfional sales— Foreclosure, tf sale. 

A pc son whose right to pre-empt a mortgage 
bv c ndilional sal arose in the date of the mort¬ 
gage, cannot after failure to enforce it. revive it 
on the 10 eclo'urc of ihe pr'''perty [Richards, C. 

J and Tndball, 7.) Sundar Kunwar v. Ram 
GhULAM. 40 All. 626 : 46 1. C 90ir : 

16 A. L. J. 561. 

- l^oss of nghi —Pre-emflor acquiring 

right by nnpcrfccl partition. 

riff, became a co*'harer by means of an imper¬ 
fect partition of a village made in recent \cars. 
The wajib ul*arz gave the right ro a Hissadari 
karthi. Held. ii the plff. could or->vc that he came 
within the custom at toe time of sale lie was 
eniilled to the hencht of the custom and the fact 
that he v' as not within the rustom prior to parti¬ 
tion w'H nt»t present linn from siibvcciuently ac- 
quirii g the right. 8 I C. 8o7 diss, [Richards, C. 
J. and ludhad, J. Lalta Phasad ChaUDHURY 
V. GoKUL Pkasad. 40 All. 617 •• 46 I. C. 125 : 

16 A. L J. 509 

- Loss of right —Sale hv vendee after one 

year to a person wit*^ right siiptrior to piffs. 

Where pendi* g a suii for mc-emption by A the 
vendee sold the property to B who had a superior 
right to that of A one year alter th ; date ot ilic 
firsi sale and B did not take steps for more than 
one year to enforce his rights held that he was in 
no better position than he would have bteo if the 
pronertv had been expressly offered to him and 
he had retused to buy it, and that ihercfore the 
pift.’s right IS inviolate. [Richards, C. J. and 
Tudbali J.) Kamta Prasad v Ramjag. 

36 All. 60 : 22 I C. 266 : 12 A. L. J. 9. 

- Loss of right —Defence —Not available i 1 

sutt barred — Mortgage — Redemp'ion. 

A mortgaged his estate to B a co-sharer in 
1897 and in 1906 sold his equity of redemption to 
C. B allowed his rights to pre empt the sale of 
1906 to become lime-barrcd. C Ihen sued B for 
redemption. Held, that C was entilled to redcoui 
the mortgage and B could not plead in defcoce 
that he had a right of pre-emption. [Richards, 
C. J. and Tudbali, J.) Wajid Ai-i v. Safqat 
Husain. 16 I, C. 219. 

- Loss of right—Partition after decree. 

A pre-emptor having a right on the date of 
sale and on the date of decree, does not lose it 
even if a partiiion is effected before a final decree 
after the appellate decision. {Richards, C. J, and 
Tudbali, /.) Bidya Pbrshad Ram i. Achaibar 
Ram. 161. C. 865. 


PRE-EMPTION—Lobb of right. 

--Loss of right —Sale by some vendees — 

Transfer by vendees in favour of person having 
equal rights— Effect of. 

The claim of pre-emptor can be defeated by 
the trat'Sfer by vendees whose rights are inferior 
in favour of persons havii>g equal or superior 
r-ght to fhat of the plff [Marlineau, ),) Hira v, 
Sahdara, 3 Lab. L. J. Il7 : 59 I.C 712 : 

32 P. W. S. 1921. 

-- Loss of right—Champerty or mainte¬ 
nance. 

The mere fact that a pre-emptor is suing not 
only for his own beoelii but also for the benefit 
of person-' not entitled to pre-empt but who assist 
the actual plff. doe>> not disentitle the plff. from 
cxeicising his right of pre-emption, tScoff- 
Sniilh and Wilber force J J.) Neki 2 '. Chajju Ram. 

48 I C. 137 . Ill P. W. B. 1918. 

- Loss of right —Lost by prc-emptor join¬ 
ing in a purchase with a person having an in¬ 
ferior tide. 

A person having a preferential right of pre¬ 
emption joining in a purcliase with a person 
having an inferior right, loses his right of pre¬ 
emption though the shares in the sale deed are 
specified • if the proportion of price paid bv each 
vendee is not stated.the transaction is regarded as 
indivisible and the rerson having the prcierential 
right loses the right of pre emption as regards a 
part 20 I.C. 31 Fo 1. A person's right of pre¬ 
emption is not lost bv sale of bis land subsequent 
to a decree for pre-emption, 11 I- C. 708 Foil. 
[Scott-Smith, J.) Harbhagat v. Kala. 

31 I. C. 635 : 186 P. W. B. 1915. 

- Loss of right—^uit jointly with person 

having no right—Plaintiff subsequenlly bo*'n. 

A plaintiff having a nght of pre-emption, di.es 
not forefeit hi» right by suing jointly wit^ one 
having no such right. A person not born at tbc 
date of a sale cannot claim a right of pre-emption 
in respect of that sale, except, perhaps, where he 
was en venfe sa mere at that dale. [Rafligatt 
and Beadon, JJ.) Mangli v. Sobha SlNOH. 

1 P. L. R 1914: 20 I. C. 272 : 

218 P. W. B. 1913. 

- -Loss of right —Laches—Vendee's liabi¬ 
lity—Pre-emptor's right Pre-empfion. 

The purchaser of property subject to the right 
of pre-emption, takes a title defeas'ble il a claim 
to pre-emption is made within the time limi'cd by 
law. If the vendee or the transferee fiom niro 
chooses to run the risk of dealing wiih the pro¬ 
perty upon the assumption that no claim to pre¬ 
emption will be made they do so with their eyes 
open. A prc-emptor can delay his suit for pic- 

emption up to Ihe very 'ast momerit. The only 
risk is that of his losing his right if in the 
val another, with equal or supciior rights, has by 
Ihe exercise of greater diligence forestalled hiiti 
in securing the bargain. tRnHfgnn. J.) Fai^ 
V. Mangalan, '82 P. L. B • 

19 I. C. 649 : 132 P. W. B. 1913, 

- Loss of right—Pre-enipior denying ven¬ 
dor's title. , 

Though the plff. in a pre-emption suit, has 
some time prior to the suit, denied the vendor 
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PRE-EMPTION—Loss of right. 

tit!e, he is not estopped from oiaintaioinR tSe suit 
[Lindsay, J. C ) Ali Bandi v. Ali Hassan. 

60 I. C. 706 : 23 0 C. 393. 

- Loss of right—Right to — Denial of 

vcndo*'*s in previous mutation proceedings. 

The p'ainii3. hid io mutation proceedings 
previous lo the suit for pre-errption suit, 
denied the title of the vendor to a part of the pro* 
pertv sold it does not deorive him of his right of 
pre-emption, (Daniel fard Lyle, A J Cs ) Thepai 
V. Mahabir Prasad. 22 0 C. 144 : 6 0. I. J 318 : 

52 I. C. 621 : I U. P. L. B. ,J. C.) 64. 

- Loss of right—Right io pre-empt lost 

after deor/e — Effect. 

The hiss '■'f the property, qualifying a person 
to exercise the right of pre-emption after the 
decree does not take away his right under the 
decree unle?s the loss can he referred baek to an 
antecedent date. 4h I. C 339 Foil 'Lindsay, J. 
C.) Wali Muhammad v. Nabi Hasan. 

46 I. C. 353 : 5 0. L. J 233. 

- Loss of right^Right not exercised in 

some cases, effect of—Estoppel. 

The fact that a man did no» io some cases ex¬ 
ercise his right of pre emption does not prove 
the n'^n-ex’stence of custom of pre-emption and 
in a subsequent suit for pre-emption b\ him, that 
fact does not creats a'^v estoppel. (Kavhaiya Lai. 
A, J. C.) Ata Hussain Khan v. Agha Hadi. 

33 I. C. 775 : 3 0. L. J. 7 

—- Loss of right — Convexance taken after 

period Prescribed by law for pre-emption — Effect, 

A right of pre-emption cannot be defeated bv 
a pc’’ 80 n, who fails to exerci'^e his right of pre¬ 
emption wiihip the period prescribed by law, by 
taking a conveyance of the property after the time 
for a suit for ore-emption has exoired. ^Ltndsay, 

J, C.) Ram Shankar v. Nanik Prasad. 

1 0. L. J 1 87 : 24 I. C. 32 : 17 0 C. 150. 

- toss of right — Presumption as to right 

of—Oudh Laws Act, S. 7. 

The presumption as to a right of pre-emption 
is, in the absence of a custom or contract to the 
contrary, a s'atuJorv one created bv S. 7 of the 
Oudh Laws Act and an entry in a Wai'b-ul-arz to 
the effect that every co-sharer is entitled to sell 

his share to whomsoever he pleased is sufficient 
to exclude the right of pre-emption. (Lin'isay. 

J ) Abdul Rahman v. Kale Khan. 1 O.L J. 152 : 

23 I. C 943 : 17 0. C 105. 

Mahomedan Law. 

Applieahilitj. 

Demand. 

Diff irenee io caste. 

Basemoot. 

Formalities. 

Law Applicable. 

Kisoellaneons. 

Mahomedan Law—Applicability. 

See also Mahomedan Law — Applicability. 

--- Mahomedan Law—A pplicabiliiy —Salr 

by Mahomedan to Hindu—Co-sharer*s claim to 

Pre-e*nption, ^ , 

Where one of two Mahomedan co-sbar^s 

agreed to sell his share to a Hindu, with a condi- 


PKE-EMPTION—Mah. Law—Applioabi lity. 

tional right to his co-sharer to pre-empt, and the 
ro-sf'arer, on notice claimed preemption, held, 
he had a right of pre-emption in accordance with 
the intention of the parties. (Viscount Haldane), 
SiTARAM Hhan Rao r; Juul Hasan. 

45 Bom. 1066 : 48 I. A. 475 : 64 I, C. 826 : 

14 L. W 604 (P. C.).‘ 

- Mahomedan Law—Applicabihty-Bihar 

Hindus-Joint liability of vendor and pre e^pior 
for Government revenue. Bengal Coutt of Wards 
ActilX of 1379), S. 40 — Right of Manager to per- 
f otm prelifninaiy cetemonies. 

The Mahomedan Law of pre-empt»on is enforce¬ 
able by and between Hindus in the province of 
Bibar. i- eluding the district of Cban paran. B. L. 
R. F. B. R. 35 Appr. A manager appointed by the 
Cjurt of Wards oi the Estate of a distinguished 
. roprietor is competent under S. 40 of ihe Bengal 
Cou»t of Wards Act (IX of 1879) and also inde- 
r^eiidently thereof to observe the formalities v\ hich 
by the Mahomedan Law are essential prelimina¬ 
ries to the claim ot pre-emption The validrty 
ot his action does not depend on the subsequent 
adop ion of it by the Court of Wards. The fact 
that the vendor and pre-emptor were jointly 
liable for the pavmeni of the Government re\eDue 
assessed on the villages comprised in the Mabal 
is suffi rent to found a claim to pre empt tMr. 
Ameer Alt.) (adU Lal Sahu v. Janki Koer. 

39 Cal. 915 : 39 I. A. 101 : 16 C. W. N. 653 • 
11 M. L. T. 361 : (19121 M W N. 486: 
16 C. L. J. 483 : 9 A. L J. 625 : 
14 Bom. L. B 436 : 15 I. C. 659 : 

23 M. L. J. 28 (P. C ) 

- —Mahomedan Law — Applicability — Za- 

mi**dari property. 

If there is a custom of pre-emption obtaining 
in a village ii is not possible that there should be 
at the same time a right under the Mahomedan 
La v. On the other hand, if there is no custom 
of pre emption, and there was at one time an 
arrangement between the co-sharers which has 
cnme IO an end with the settlement there is no 
reason why the co-sbareis should not at ibe end 
oi the settlement be allowed to re-assert their 
rights under the Mahomedan law, provided that 
thev had such rights before the cont act. The 
Mahomedan law of pre-emption i.s applicable 
to large csta es including Zamindari property. 
{Richards, C,J, and Rofique, J.) MUssammat 
iLAHi Jan V, Momammad Ishaq Khan. 

49 I C. 976 : 17 A. L. J, 687. 

- Mahomedan Law — Applicability _ 

Hindus of Godhra. 

The Hindus of Godhra are tioverned by Maho¬ 
medan Law of pre-emption. {Batchelor and bhah, 

JJ ) Gokaldas Surti z. Partab Kabai Barot. 

35 I. C. 871: 18 Bom. L. E 693. 

- Mahomedan Law—Applicabilt fy — Khan- 

desh District. 

The Mahomedan rule of pre-emption is not 
operative in ihe Dt. of Khandesh, nor can it be 
accepted in that Dt. as a rule of just ce, equity 
a^'d good consciei ce. {Batchelor and Shah, JJ.) 
Mahomed Beg v. Narayan Meghaji. 

40 Bom 358*: 82 I. C. 938 : 18 Bom. L. B. 8L 
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PRE-EMPrl^N—Mah Law —Demand. 

Mihom^dan Liw —Demand 

_A/ t‘iym fiii'i L%.o ^Dc n in I ^ Pro of of- 

Tal-^l-i-ts — r<s nnony of 7tfttngsses—Joint de¬ 
mind ^L:gality. 

la casis ol pre empion under Mahomedan 
Law, the statjcneot ol the plaintiff, if bjl eved, is 
sulfi ;ie it 'o pro.'C the de nand and it is not es- 
seniiil lor hirn (o bring witnesses in evidence in 
whoie presence the /n/< 2 & was made. The fact 
that iw ) dem inds were made at one and the 
same lime regarding two seoaraie transfers does 
not injKe lliem illegal {Raiique and Lindsay, 
JJ.) Sayao A.mjad ALI ", Sayao VVAJID Ali. 

4 L. B. All. lid ; 1923 All. 487. 

- SJahotnedan Law — Demand — Second 

dem in I — l/ahdity. 

MaliPinedan Law requires that the second de¬ 
mand lor pre-emption should be made eiiher in 
the presence ol the vendor or vendee or on the 
property ihai is the subject of pre-e option. The 
singular woids ‘vendor’ and ‘vendee* include the 
plural also. According to the interpretalion ol the 
Mahomedan Lawyers, if the demai>d is made 
oeiiher in the presence of vendor nor on the pro¬ 
perty sought to be pre-empted but in the pre¬ 
sence ol the vendee then in ca^e there arc 
more tban one vendee the demand should he | 
made in the presence of all (Ra/ique and Lina- 
say, JJ,] Aliman Begasi v Ali Husaim. 

46 A. 449 :1923 A 355 tl). 

- Mahomedan Law — Demand — Second 

demand -Absence of reference to first^Effect. 

Under Mahomedan Law, the second demand 
or lalab i-*nuasibat in a case of pre-emption 
must call the attention of the witnesses present 
to the first demand or talab-i ishtishad which he 
had previously made. Thofaclihit the same 
witnesses were present wnen th^ first 'demand 
was made is immaterial. [Ra/ique and Piggolt, 
JJ.) Sadiq Ali v Abdul Baqi Khan. 

46 A. 290 : 21 A. L. J. 109 : L. R. 4 A. 99 : 

1928 A. 251. 

——- Mahomedan Law — Demand—Nccessity 

for. 

Under the Mahomedan Law D suit for pre¬ 
emption cannot succeed unless the demands f*>r 
pre-emption of the property are made imme- 
diatelv after knowing of the sa le of the property 
{Rafique and Pi^gott, JJ.) AbdUL Rahim v, 
Mt. Kafiq-un-nissa. 4 D. P L. R 24 (Ai ; 

1923 A 229. 

- Mahomedan Law — Demand. 

In the absence of other circumstances a mere 
staiement such as “I have a right to pre-emptiot* 
and how will the vendees take it* d es not 
amount to a valid first demand according to the 
strict Mahomedan Law. {Tudbull and Sulaiman, 
JJ,} Mangpu V. Parsotam Das 

68 I. C. 777: 18 A L. J. 1037. 

- Mahomedan J^aw — Demand—Delay in 

second demand — Zamindan. 

The vendee is toe person most concerned in 
the making of the second demand; hence this dc 
mand may be delayed for any reasonable time, in 
order to have it made in the vendee’s piesence, 


PRE-EMPTION—Mah. Law—Demand. 

though ihe pre-emptor cou'd do U in »he presence 
of vendor or on the I nd itself. Law of pre¬ 
empt on aoplies to Zamindan property and is 
..ot limited lo houses, gardens and s na'l ol Is of 
land. {Rfcliirdi. C !. ant Rafique. J.) F^Zal 
Ahmad V. Tasaddiq Husain. nA. L. ' 445 : 

50 I. C. 93 t 41 All. 428. 

- Mahomedan Law —Demand, 

Second de nand \^alab-i-i'ili<liid\ bv the p e- 
emptor is absolatel/ necessary for pre-emption 
.1 ideT Mahomedin Law. \Rii hards, C. J.and 
R tfique, J.) Muhammad Ahmed Said Khan t> 
.\1 aoho Prasad. 39 All. 133 . 

35 I. C. 91lt 14 A. L. J ll4lt 

- 1 —Mahomedan Law — Demand — Letter — 

Tal >b i-is'tshad 

A Mahomed in pre-emptor cannot validly make 
the tdl .b i ishtishad by letter wh.m he is in a 
o isition tu do so io person (Richards, C. J. and 
Tudhall. J.) Mahomed Khalil v. Muhammad 
Ibrahim. 38 Ad 201 : 

33 I. C. 349 14 A. L. J. 148. 

- Mahomedan Law — D'mand Right to 

pre-empiion^Demand—Sale in lien of dewer 
debt. 

A pre-emptor ncednot necessaHly make a second 
Talab or demand il at the time of Talab maivasi 
bat, he had an opportunity of invoking witnesses 
ill ihe presence of seller or purchaser or m the 
premises to arrest the immedia e demand Even 
when properly is sold by a husband to his wife 
in li'^u ol her dower a suit by a person for pre¬ 
emption can be maiiHained if he is entiiled to a 
preterential right to purchase. {Rtchnrds^C. J. 
and Tudball, J.) Nathu v. Shadi. 37 All. 623 : 

29 I. C. 495 : 13 A. L, J. 714. 

- Mahomedan Law — Demand Talab-i- 

ishtishad—Demand befofe ven lor who was not 
in possession ^Validity of deman i. 

A TaUb-i-ishtishad. in the presence of wit- 
ne'jscs bcfoie the vendor alone, who was not in 
possession of the property sold at the ti-ne of the 
demand, is not a valid demand. It should be 
made on the spot sold or before the seller or the 
vendee whichever of them is in possC'Sion. 
(Hanc^'jee. J.) Inayat Khas v. Muhammad 
VusUF, 10 I. C. 485: *0 A. L J. 92. 

- Mahomed m Law — De*na-^d Tatab-i- 

tr.iiasibai—Mera hug—Shufa hai, whether valid 
dema nd. 

The pre-emptor immediately after a sale, said 
three times mera huq shufa hai lo certain per¬ 
sons who were present at the spot aod asked 
them lo bear witness. Then, without any delaj^ 
he took Ihe price and offered it to ihe vendee and 
claimed the proper y informing him that he had 
I already made his demand. Held, that iho words 
amoui ted lo a valid demand. 8 A. L. J 2’0. dist. 
(Richards, C. J. and Banerjee, J.) MOHAMMAD 
: Nazir Khan v Makadam Bux. 
j 34 All. 63 : ll I. C. 737: 8 A. L. J 1144. 

- ~-Mahom*dan Law — Demand — de¬ 
mand on the own chabutra situated in ihe 

village soldy if valid. 
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FBE-£jIfFTI0N—Mah. Law—Demand. 

A second demand with witnesses made on the 
pre-e-nptor’s OWL chabutra siruated on lind com* 
mon both to the pre-emptor and the vender in the 
village sold, is .a valid demand under ihe 
JWahomedan Law o^ pre-empiion. {Richards, 
C. J. and Tndball. J.) Muhammad Usman v. 
Muhammad Abdul Gaffook. 

34 All. 1 : m. C. 319: 8 A. L. J. 950. 

• — ' — Alahomedan Law — Demand — Talab-i- 

maivasibai 

Ii is not a proper Tilabi-Mawasibai under 
the Mahuinedan La>v if the pre-emptor said only 

I aai a prc-empior and my ri^ht ejttends to the 
land,*’ such a claim must be made in tie proper 
form whether in expiess terms or by implication. 
A mere expression or declaration of his right 
does not show a person’s deierminaiiuo to en* 
force >t. {Blair and Banntrjee, 77.) Muhammad 
Rahaman V. Muhammad Khan 

10 I. C. 770: 8 A. L. J. 270. 

[Bat see 1 I. C. 85 : 6 A. L. J. 15]. 

yahomedan Law — Demand — Talabi- 
Mawasibat. 

The words “ Mera Shufal" repeated twice do 
not by themselves consiitute a valid Talthi- 
Mawasibat under the Manooiedan Law. (1897) 
A W N 93 and 23 A. L. J. 15, Dist. {Karamat 
Hussain 7) Makhdum Baksh v, Muhammad 
Nazik Khan. 

10 I. G. 143, 

. " Mahomedan Law — Demand—Mention of 

prioe // necessury 

F >r Talabi’M iwastbat, an expression by tbe 
pre-emptor in clear and explicit terms that be 
demands to mane the purchase is necessary and 
not ihit he should at the time of the performance 
of the ceremony make any mention of the price. 
Under the Mihomedan L^w a pre-emptor does 
not lose his right for pre etnption Dy lainng to 
sta e. while making the immediate demand tor 
pre-emption that be was will ng to pay the price 
named in toe sale deed or suen a sum as a Court 
may award. {Sharfuddin and Roe, 77.) Nuri 
Mian v. A.mbica Sinoh. 

32 I C. 893. 


_ Mahomedan Law — Demand —Talab-i- 

istishad —noivasibat —Declaration of the 
performance oi—Omission fa*al. 

A person claiming the right of preemption 
-while making a formal demand by Talabi-i- 
islishad oefore witnesses, must expressly declare 
that he has made the talabi-niowasibat or im¬ 
mediate claim as such a de^lara ion IS essential 
to the validity of the assertion oi the right. {Si> 
Lawrence Jenkins and Mr, Coxc, 77.) RataN 

Mandal V. AziM Mandal. « 

10 I. C. 352. 

- Mahomedan Law— Demand—Talabs Re~ 

gistrat’on—Petition to stay is not compliance of 

law. . . 

A petition to the Registrar prayi-ig for stay 
of registration is not a sufficient co npliance with 
the Mahom^'dan L»w in the ma ter ot the per¬ 
formance of the two taUbs. The two ceremonies 
of talab^i-mowasibat and talab-i-istishad can be 
combined but it is essential that the latter should 

C D— VOL. IV 49 


PRE-EMPTION—Mah. Law—Formalities. 

expressly refer to the former as having been duly 
made. [MuUick and Roe, JJ.) Kheyali Prasad 
V. Nazarul Alum. 20 C. W. N. 1048 • 

34 I C. 210 : 1 Pat. L. J. 174.' 

- Mahomedan Law — Demand—Prompt 

assertion. 

Under Mahomedan Law. tlie right of pre-emp- 
ti'^n must be asserted with the utmost prompti¬ 
tude. {Parleit, J.) Ml V Karam Alt. 

8 Bar. L. T. 239: 32 1. C. 488: 10 Bur. L. T. 113. 

Mahomedan Law— Difference in Caste. 

- Mahomedan Law —Difference in caste 

—Sale by Shia — Suit by Sunni. 

Where a Shii sells h>s propeMy to a Hindu a 
Sunni cannot,cUim a right to pre-empt under the 
Shia law of pre-emptiim {Richards, C. J and 
Tudball, 7.) PiR Khan v. Fayaz Husain. 

36 All. 413 or 488 : 25 1. C. 445 : 

12 A. L. J. 818. 

■- Mahomedan Law—Difference in caste 

of vendee. 

Where a vendee is in the same position as (he 
pre-emptor, a Sunni who lose his right on the 
ground that be is a sharer in the appendages the 
pre-emptor cannot oust tbe vendee whether he is 
Shiah, Sunni or Hindu. The mere iact that two 
houses open on the same public lane or have a 
common drain, does not give owner of one a right 
of prt-emption over the other Where a property 
Consisting of two enclosures communicating with 
each other by a door and entered in the tax re¬ 
gister as one house, is sold as < ne bouse, held, 
'hat the properly sold was really one house, 
for the purposes of pre-emption, {Chamier, 7.) 
Row Kiya Begam V. Ahmadi Khanam. 

16 1. C. 109 : 9 A. L. J. 769. 

—-- Mahomedan Law—Difference in caste — 

Vendee a Hindu—Law applicable. 

A Mabonaedan pre-empior is entitled to pre¬ 
emption under the Mahomedan Law of pre-emp¬ 
tion even though the vendee is a Hindu. (Coutts 
and BucknilL 77.) Achutananda Passait v. 

RlKl BlBI. 

1 P. L. T. 678 ; 4 P. L. T. 377: 

1922 P. 601. 


Mubomedan Law—Easement. 

- Mahomedan Law— Easement— Share 

in appendages. 

Sunni sharer in appendages has no pre-emption 
right, if the vendee is aLo a sharer in append¬ 
age though the latter is Shia, Sunni or Hindu. A 
property having two enclosures cjnnected by a 
door constitute only one house. Where two 
houses face the same public lane, or both dis¬ 
charge water in the same oubiic lane there is no 
right of pre-emption. [Chamier, J.) Rokayia 
Begum v. Ahmadi Khanam. 

16 I. C. 109: 9 A. L. J. 769. 

Mahomedan Law—Formrlities. 

- Mahomedan Law—Formalities not ful¬ 
filled. 

For two or three months before the demands 
were made the plaintiff had an intention of bring¬ 
ing a suit lor pre-emption in respect of the sale 
deed. He made up his mind to bring a suit when 
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PB£ EMPTION—Mah. Law—Forma Utlei. 

he claimed pro emption. Held, as the demands 
required by the Mahomedan Law were not 
made tmmediafely after learning of the sale in 
question by the r lainliff. he cat>not succeed m his 
present claim. [Raftque and Ptggoii, JJ.) Abdul- 
Rahman V. Mt. Rifpaqtunnissa. 

1923 All. 229 

- ^iahomedan Law — Formalities — Sn/tf 

valid under Mahomedan Law. 

Under Mahornedao Law the right of pre-emp¬ 
tion arises when there is an oral agreement to 
sell followed by the payment of the price and de¬ 
livery of possession to the purchaser as such a 
sale is valid under the Mahomedan Law. [Macleod, 
C J. and Shah, J.) Abdulla v. Ismail 

64 I. C. 913 : 23 Bom. L. E. 1079 

-- Mahomeda*^ Law — Formalilics. 

To succeed in a su’l to enforce a right of pre-emp¬ 
tion bund on Mahomedan Law the plff- must 
strictly prove that the formalities according to 
that law have strictly been observed. (Mookerice 
A C. J. and Fletcher, /.) Nan'ichondra v. Kajani 

63 I. C. 196: 25 C. W. N. 901. 

- Mahomedan Law — Formalities — Perfor- 

man^e of cetemomes— Delay. 

The right of pre-emption being one based on 
Mahomedan Law, the performance ol ceitain 
ceremonies prescribed bv that law immcdiaielv 
after hearing about the sale is absolutely neces¬ 
sary to create that right. Delay in performing the 
ceremonies is fatal to that right. [Chapman and 
Rue. JJ f Jagaw Bhagat v. Arjani Mandal. 

4 Pat. L. W. 345; 45 I. C. 265: 1918 Pat. 3. 

- Mahomedan Law—Formalities —Con^ 

ditions precedent. 

The right of pre emption cannot be claimed un¬ 
less the pre-emptor hasperformed the ceremony of 
talah t mowasibat immediately on hraring ot 
the sale. (Mullick and Roe, JJ,) Kheyali Pra¬ 
sad V. Nazakul Alum. 20 C . W N. 1048: 

34 1. C. 210 : I Pat. L. J. 174 

• 

- Mahomedan Law — Formalitu& — Per¬ 
sons having equal rights. 

Asserti »n of a right of pre-emption before the 
completion of the sale is ineffectual. A pre-emp- 
tor under the Mahoinedan Law must comply with 
the following formalities, tl) Asserdon of right 
immediately alter knowing of the sale, (2) t>e- 
inand ui the seller or buyer in ttie presence of wit¬ 
nesses. ,3) Relerring to the assertion of right 
already made. All persons having equal rights of 
pre-emption can divide the propeity equally per- 
capita {Pratt J. L. and Hayward, A. J. C) 
Parumal V Mahomadally. 

17 I C. 39: 6 8. L. K. 107. 

Mahomedan Law—Law Applicable. 

- Mahomedan Law—Law applicable—Sale 

— Applicaiio*^ of Mahomedan Law of sale. 

Tt is aga'nst equity, justice and good conscience 
to apply to a ore-emption case, the Mahorn^’dan 
Law of sale which is not now in force and to 
attach to a contract of sale an incident which 
Mahomedan lawyers intended to aUach onlv to 
an actual sale. {Mullick and Roe, JJ.) Kheyali 
Prasad v. Nazarul Alum. 

20 C. W. N. 1048: 34 I. C. 210; 1 Pat. L. J. 174. 


PBE-EMPTION—Mah. Law—Miscellaneous. 

Mdhomedan La v—Miscellaneous. 

- Mahomedan Law—Contract of sale — 

Demands before registration — Validity. 

A right of pre emption arises not onlv when 
an out and out sale has been completed but also 
when a complete contract of sale (without any 
ootir^n in the vendor) has taken place. Hence a 
demand made after the execution of the sale deed 
but before regist''ation is neither premaiure nor 
defective. (Lindsay and SuL^iman, JJ.) ZaWANI 
Bkgam V. Khan Muhammad Khan. 

21 A. L. J. 908 : 46 All. 142 : 

1924 All. 251. 

- ‘Mahomedan Law — Pi^ht to rela¬ 
tionship—Aziz qarib and Azeez baeed. 

Death or divorce dissolves the tie and relation¬ 
ship between a woman and her husband under 
the Mahomedan Law, especially if the woman 
after the death of her first husband marries into 
another family Consequently an uncle of the 
deceased husband of a Mahomedan widow cannot 
pre coipta sale bv her as being “ azir qarib" or 
"aziz baeed*' (Raftque and Piggott, JJ,) Jahangir 
Khan v. Syed Abdur Rahaman. 

20 A. L. J 66 : L. R. 8 A. 23 : 

64 I. C. 943 : 1923 A. 128. 

- - Mahomedan Law — Shaft Khalit — 

Shafijar — Rtghls inter se. 

Under the Mahomedan Law of pre-emption 
il) a Shati-Khalii, who is also Shaft- jar, has no 
preferential right to pre-empt the whole property 
as against a vendee who is himself a Shaft 
khalit, (2) where the vendee and pre-emptor 
belong to the same category of preferential pur¬ 
chasers, they have equal rights inttr se and the 
property will be divided equally between them. 
[^uiaiman, J.\ Muhammad Yakub v Kanhai 
Lal. 64 I. C. 673 ; 19 A L J. 8e&. 

- Mahomedan haw—Same class of pfe- 

emptors—S'earness of degree—Co-sharer in same 
Mahal—Ridhis of. 

The Mahomedan Law of pre emption docs not 
recognise degree^ of nearness within the same 
class of pic-emplors. In the c*se of a sale of 
zamin'^an prrperty» to which the Mahon edan 
Law of pre-emption applies, the joint liability to 
pay the Government Revenue being the founda- 
t on of co-parcci cry claimed by persons coming 
forward as shafishatik, all co-sbarers in the 
mahal s'and on the same footing, irrespective of 
whether they are or arc not co-sharers io the 
same khata twithin the mahal) in which the 
property sold is situate. {Tudball and Sulaimafit 
JJ.) Syeduddin V. Latifunnissa. 

64 I. C. 456 : 19 A. L. J- 909. 

- Mahomedan Law— Zamindari snllage^ 

Imprrfect partition of mahal—Separate Pattis. 

The wajib ul-arz recorded a custom ot pre¬ 
emption but set out nore of its incidents. Admit- 
lediy the rules of Mahomadan Law applied. Hied, 
that plaintiff as owner to one of the pattis was 
neither a Shafi-i-sharik nor % shafi-i khaht wdet 
the Mahomedan Law. In respect of theothcr^fl^* 
lis and no right of pre-emption to a Shafi-t-jar- 
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PRE-EMPTION—Mah. Law—Mi8cellaneous« 

existed in respect of this class of property 
(Tucibatl and Rafiqw Jj.) MATHURA Prasad v. 
Hardeo Baksh Sixgh. 42 All 477 : 

56 I.c. 174: 18 A. L. J 618* 

- Mahomedan Law—Shias — Co-snarcrs. 

Among Shias there is no right of pre-emption 
where the property sold are owned by two or 
more co-sharers. {Richards, CJ. and Tudball, J.) 
Muhammad Raziudin v. Raghubir. 

46 I. C. 82 : 16 A. L. J. 607. 


! pre-emption—N ature of Eight. 

Nature of right Proof of vendor's title 
—Whole property not included. 

A Dre-emp.or is not entitled in a pre-emption 
Suit to put t.^e vendor on proof of his tule to the 
property which he [up ats lo sell. The principle 
of pre-tmp ion is substitution. A pre-emp or is 
bo'ind to tike the t tie which the vendee was 
ready to take. [Richards C.J. and Tmtball, J.) 
bAHODRA Bibi V. Bageshri Singh. 37 All, 529 : 

29. I C 1600 : 13 A I. J. 7il. 


- Mahomedan Law —Custom — Wajib-ul- 

arz. 

A Wajib-uLarz provided that custom of pre¬ 
emption is in vogue among the owners of the 
khalsa separately and among the owners of the 
milak separately but gave no incidents of the 
custom. Held, that the r ght was cu-extensive 
with that given by Mahomedan Law. {Richards, 
C. J. and Tudball, J.) Ahmpd v. abdUL 

RazzaK. 13 A. L. J. 704 : 29 I. G. 993 

37 All 472. 


Mahomedan Law—Sale valid under 

Mahomedan Law. 

Under Mahomedan Law the right of pre-emp¬ 
tion arises when there is an oral agreement to sell 
followed by payment of the pr'ce and delivery 
of possession to the purchaser ; as such a sale 
is valiH under the Mahomedan Law. {Macltod^ 
C. J. and Shah, J.) Abdulla Avjal Momin 5 ;. 
Ismail Mugal Foda. 

64 I. C. 913 ; 23 Bom. L. R. 1079. 

- Mahomedan Law^-Survival of right 

The right of pre-emption under ihe Maho¬ 
medan Law, does not sur'vive on the dea*h of a 
person to his heirs and representatives who are 
neither executors nor administrators Uiider the 
Probate and Administration Act. [Beaman and 
Hayward, JJ.) Jiaul v. Sitaram. 

36 Bom. 144 : 12 I. C. 720 : 

13 Bom. L. R. 1040 


-•Mahomeda n La w—Co ‘ sharers—Joint 

liability to Government revenue. 

When there is joint liability to pay Government 
revenue the joint liability for purposes of pre¬ 
emption does not cease in the case of any co- 
sharer until his panicular share has been 
partitioned bv the Revenue authorities. Ui der the 
Mahomedan Law not only is it necessary ihat the 
talab'i'istishad should be made in the presence 
of witnesses, but that they should bear teetimony 
that the demand has been duly made. {Mullick 
and Jwala Prasad, JJ.) SaRJUG Singh v 
Jagmohan Singh. 51 I. c. 40 

Nature of Right, 


_ Nature of right—Right to—Right not in 

existence at date of suit— Subsequent accrual of 

suit for pre-emption, pl£f must ^how that 
he is entitled to pre empt not only on the date of 
suit, but also on the date of the decree. Where 
the defendant became a co- sharer ty gift durng 
the pendency of the suit, the plff. mi^t fail. 

{Tudball and Rafique, JJ.) A 

Uh. 48 An. 268 : 18 A.t = 


- Nature of right—Substitution for vendee. 

A pre emptor has got the right to be substi¬ 
tuted lor tne vendee subject to the rights and 
liabilities created by the ale deed. 30 A. 130 Foil 
\Kuramat Husain and Tudball, JJ.) Chedda 
Lal V. Basdeo Shahai. i4. i. c. 266. 

- Nature of right —Personal right. 

Under Mahomedan Law the right is a person¬ 
al right ahd does not descend to the heirs. 
{Beaman and Maclcod, JJ.) Dahyabhai Mofi- 
RAM V. ChunilaL. 38 Bom. 183 : 22 1 . C. 289: 

15 Bom. L E. Ii36. 

- feature of Right Liability of pre-emptor — 

Personal covcnaut-Prc-emptor whether bound 
The pre-emptor stands in the shoes of the 
vendee and is bound by all the conditions and 
obligations by wtiich the vendee is bound. But 
these conditions and obligations m ist be found 
n the deed 01 tale and cannot be looked for in 
any subsequent document which does not create 
anyiinetest in the lands sold. Where the sale 
was a complete transaction in itself any subsequent 
agreement (though entered into immediaUly after 
the execution of the sale deed) cannot be read 
into the conveyance so as to vary its teimsand 
impose conditions or obligations which would 
be binding on the pre-emptor. {Broadway, J.) 
ALI BAKHbH V. Ghulam Mahomku. 

1924 L. 221. 

- Nature of rtght~Loss of ownership—If 

forfeits right—What is. 

The mere lact that a vendee loses his owner¬ 
ship of the pro erty under a decree for nre-emp- 
uon, does not forfeit his right to pre-empt; a right 
to pre-empi is a jus ad tern aitenam acquiten- 
daim and not a jus in re aliena. [MarPneau, J,} 
Beli Ram v. Harichand. 3 Lab. L. J. 2o5 : 

69 I. C. 744 : 28 P, W. E. 1921. 

- Nature of right—Right to—Existence of 

at the time of suit essential. 

To maintain a suit for pre-emption, plaintiff 
must show not only that he bad a right ot pre¬ 
emption at tne time of the sale but that that his 
right subsisted at the date of the institution of the 
suit. {Kensington and Shadi Lal. JJ.) Fateh 
Singh v. Sant Singh, 47 P. W. B. 1915 : 

125 P. L. B. 1915 : 27 1. C. 29 ; 43 P. R. 1915. 

--- Nature of *^ight — Village communities. 

The law of pre-emption as applicable to village 
communities was intended primarily at all events 
to protect the village against the in'rusion of 
strangers, who miifht otherwise obtain a footing 
in it, contrary to the wishes of the community,, 
who were bound to each other by ties of descent 
and would resent an intruder. This principle 
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PRE-EMPTION —Nature of right. 

-can obviously have no application when the 
village IS ot but a recent iouudatioii and is com¬ 
posed oi individudU whose sole co«)DeciiOii tnlerse 
is that each has been selected by G vemment 
as a person, to whom a grant oi land might h'ly 
be n)adc. {f<e’Stngton,C ./. uni RutliRan, J.) 
VVaryam SiNtiH V. Mahtab 5ingh. 

31 F. L. B 1916 : 26 1. C. 433: 21 P R. 191t> : 

—-- Nature of right — Rig hi »»i land 

The rignt of pre-emption is not a right in the 
laod, but oiil\ a right lo acquire land ; the r'ghi 
in land is not acquired till the money is paid 
in accoidaiice ^-i'h the de'^tce of the Court ic- 
cogiiising tbe right. [Rattigan and Shadi Lai, 
.!J.) Uttam Singh v. Sunuaksivgh 

218 P.LB. 1914; 24 I. C. 9l3 : 

136 P. W. R 1914. 

- Nature of right — Transferee from 

vendee 

A right of pre emption exists only in respect 
of a particular sale and the only pa ties against 
whom a cause >>f action arises are (he paities to 
the sale. A sub-equent transferee from the 
vendee is not al^ected. {katligan Shah Dm and 
Bcadon, JJ,) Karam Dad v. Ali Muhammad. 

28 P.W.R. 1913 : 3l P. R. 1913 : 18 I. C. .0 : 

61 P. L. B. 1913. 

- Nature of right — Sa/c— Purchase by 

mortgagee—Right to set up mortgage. 

Where a mtirigagec purchases a snare ol the 
propcity rr.orlgaged there is a merger and the 
mortgage is exiinguished to lhat extent. Conse 
queiuly the mortgagee purchaser could not set up 
his own mortgage as still subsi:>ting against a 
pre-e'T*ptor. {Daniels, A. J. C.) Kalloo S(Ngh v. 
Bakhtawar Singh. 26 0. c. 2^9 • 

a 0. & A. L R 113 : 9 0 L. J 657:1923 Oadb 131. 

-- Nature of righi — Loss of right of pre¬ 
emption after original decree ^Effect. 

The right to enforce pre-emption must exist 
both at the time of the sale and on the date o» 
suit. If it is lost alter sale or after suit but be¬ 
fore decree the pltf is put out of Court. But 
nothing which may happen subsequent to the 
decree can affect the right und r the decree 
unless the hippening has the effect of invalidat¬ 
ing the antecedent title held on the date of sale 
or date ol suit. An appellite Court need not go 
beyond considering wheticr the right of pre¬ 
emption claimed br the plaintiff existed ori the 
date of the sale or foreclomre and retained its 
enforceable character till the date of the suit and 
till a d cree for pre-emption was obtained, whicfi 
was the subject of appeal. (S/wir/ and K.inhaiya 
Lai, A. J.Cs.) Kheki Singh v. Deo Kunwar. 

46 I C. 339 ; 6 0. L. J. 216. 

. Nature of right. 

The right of pre-emption is a right of substitu¬ 
tion and not of re-purchase from the vendee. 
{Evans, A. J. C. and Ltn.isay 0. A, J C ) Jadu 
Kath Singh v. Gangab^ksh Singh. 9 I. C. 58. 

■ ’Nature of right^When arises—Right 
when lost. 

The right to enforce pre emption arises 'mme- 
diatety a sale takes place. It is undoubtedly 
qual fied bv the restriction that the pre-emptor 
himself must mamtai i his quality as a pre- 
«mptor upto the institution of his au't, but he 


, PRE-EMFTION—Frice. 

I 

cannot be prejudiced by the vendee’s action sub- 
I seq-'cnt to the sale. There is, of course, one 
; exemption ti this rule, namely in certain cases 
I vhere a vend-;e Olior to ihe institution of (he 
suit retrms'ers the property, to a person who has 
equal rights with the plain'iff But it is clearly 
understood ih it this exception rests upon one 
principb only and that ihis that the Law recogni¬ 
ses claims for pre-emption brought piivatelv and 
out 01 Court and that a vendee is entdied to 
I satisfy such a private cl lim just as much as he is 
: bound lo sati-.fv a claim brought against him in a 
court ol law In such a case i' is the plaintiff who 
has been prejud'ced in respect of his pre emptive 
right by the vendee improving his own pO'iition 
but it is a person who is equally entitled with the 
I plamtitf who has enforced hiS right out of Court, 
and unless p re-transfer by the vendee is proved 
to be in silisfaciion of such claims a pre-empior*8 
suit is not affected bv any transler. For purposes 
of pre-empiion the Court must ordinarily take the 
respective position ol the plaintiff and the vendee 
1 as thev sto''d at the time of the sale, and not as 
'hev stood ai the insiitution of the suit. {Pipon J„ 
C.) Aya Ram v. Parshotam Lal. 71 I. C 145. 

! Notioe 

! -Notice—Failure to bid at auction xmle— 

Effect. 

Where the auction sale was widely notified and 
j the pre-emptor having knowledge did nut choose 
to bid at the sale, held that his failure to bid was 
tantamount to a refusal to purchase i', and there- 
lore it was not incumbent upon the official 
assignee to offer the pioperty to the pre-emi tor at 
the pfice which had been obtained from the 
purchaser 27 All, 670 not F"!!. \Tndball and 
Ralique. JJ.) GhULAM MollIUDDlN KhaN V. 
HaRDEo Sahai. 18 a. L j 413 : 

68 I.C. 93 : 42 All. 402; 

- Notice—CnstomSale of > roferty to 

strangers. 

A sale of property bv a co-sharer to strangers, 
when the other co-sharcrs iritiinate their inabi¬ 
lity to purcha-iC owmg to want of means or some 
other ground, is g md and does not vi. Iate the 
custom rtq liring a c *-sharer to inlorm the other 
co-sharers of his ’'»lc>ition to sell, but on a co- 
sharer expressing his readiness to buy at a price, 
the vendor must sta e the price and must not sell 
to strangers inr lesser price. {Richards, C. J and 
Rafiqtf, J,\ Naunh'AL SiNGH v» Ram Ratan. 

39 All 137 : 37 I. C. 611 : 14 A. L. J. 1138 

- Notice—Offer—Necessity for, 

A formal offer to the pre-oinplor is not nccea- 
! s.iry when it is obvious irom the attendant cir¬ 
cumstances, that the orc-emDtor is neither willing 
nor able to oav the purchase money. {Lylt and 
Ashworth, JJ.) Hasuman SiNGIl v Adiya Pka- 
SAD. 54 1. C. 520:22 0. C. 323. 

- Notice. 

A notice st.Umg inaccurate area is not defective 
if all concerned know what the vendors propose 
to sell. {Chamitr, J. C.) Jag*l v. Badri. 

12 I. C. 321 : 14 O.C 332. 

Price. 

- price—Vendee mortgaging back toven^ 

dor for portion of consideration • s binding 0 n 
i pre-emptor. 
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PRE-EMPTION-Price. 


PRE-EMPTION—Price, 


Part of Ihe consideraiioDfor a sale was a mort¬ 
gage of the pr'^perly executed by ihe vendee tu 
the .e>>dor. The sale was prc-empled sub>equent- 
ly, and on a suit bcng brought on the m. rtgage : 
heldy Ihe sale aod the mortgage formed part of 
the same transaction and hence the pre-empior 
was bJond bv the mortgage. {Hyves and Gukut 
Prasad^ JJ,) Bbchan biNGH v. Kishun Mal. 

44 All. 348 : 20 A. L. J. 164 : L. A. 3 A. 122 : 

4 U. P. L. B. (A, 23 : 1922 All. 25. 


- Price — Mortgage-debt exceeding value 

of property —Mortgagee taking properly in lieu of 
debt—Price payable by pre-emptor. 

Where the amount of a mortgage-debt exceeds 
the amount of the value of tht: piopeiiy and the 
mortgagee takes the house in lieu ol the mortgage 
amount, the sum that a p'e-empior is liable to 
pay is the market-value ol the property, (Tudball 
and Sulaiman^ JJ.) Jagat Si»“’GH v. Baldeo 
Prasad. 43 13? : 18 A L. J. 974 : 

59 I. C. 679 : 2 U. P. L. R. (All.) 373 


- Price — Exorbitant —On«s — Estoppel — 

Refusal of offer. 

If abnormal price is alleged to have been recit¬ 
ed in the sale to defeat pre-emption, the vendee 
must prove actual payment ot consideration and 
must explain the reason of such abnormal pr ce. 
The retu^al of the pre-empior, when property 
was offered to him before sale according to a 
waji '-ui-arz clause, operate'^ as an estoppel. 
{RtebardStC. J and Rafique, J.) Todar Singh 
V. Kehaki Singh. 50 I C. 126 : 17 A. L. J. 290 


——- Price — Onus — Recitals—Value of. 

In pre-emption suits ihe consideration in the 
sale deed masi prima facte be taken as true, a-d 
the onus of showing that it was actually given 
can be shiftied to the vendee only where the 
plaintift shows «hat the price is very excessive. 
Where the property is fully worth ihe am mut 
recited, the vendee is not bound to prove all the 
details ol connideration. [kichards^ C. J. and 
Tudballt /.) Makhan Singh w. Jahan Kuar. 

46 I. C. 97 : 16 A. L. J. 633. 


Price — Fictitious. 


■ ■ ■ — i i 

A pre-emptor in a pre-emption suit can show 
that the price stated in the sale deed was far 
above the market value, in spite of the fact that 
the money stated in the deei was paid before the 
Sub-Registrar and it is . pen to the vendee to 
show why ho was ready to pay the price staled 
(Richards, C. J. and Bannerjee, J.) Ram Sarup 
V Karam Ullah Khan. 36 All. 464 : 

26 I. C. 403 : 12 A. L. J. 692 

_ price—Relinquishment of ex-proprietary 

rights—Pre-emptor not bound to pay. 

A Zamindari was sold, and for a certain con- 
sideiatinn the vend rr relinquished bis Srr rights 
to the vendor; held, that the pre-empior was noi 
bound to pay the consideration for relinquish¬ 
ment. (Richards, C. J. and Tudball.J ) Mehdi 

Hassin V. Jai Ram. 24 I. C 63u. 

^ Price—Vendee selling property to an¬ 


other. 


The purchaser from the rendee takes the pro- 
T>erty subject to the right of pre^mptioB 


and the pre-emptor is bound to pre-empt only 
the first sale making the subsequent purchaser a 
jarty to the suit so as lo bind him by the pio- 
ceedings. The piice payable by the pie-empior is- 
tf-at paid by the first vendee lo ihe vendor. 
(Riihards. C. J. and Tudball, J.) Khfttar 
U.HANDRA BASU Zi. SRIMATI NABJN KaLI DeVI 

35 Ail. 385 : 20 I C. 424 : 11 A. L. 3. 627. 

- Price— Pre-cmpior's duly --Vendee's 

rights. 

When a vendee, disregarding (he covenant in 
a sali deed voluntardy pays off the prior mort¬ 
gage debt on 'be propeity, the pre-emptor is not 
bound to recoup the same. \ Richards, C, J. ana 
Tudball, J.) Mussamat Najibai v. Nihal Singh. 

19 I C. 647. 

- Price — Onus—Fictifious price. 

The onus, in a pre-emption suit, is On the 
plaintiff to show that the consideration stt fo.th 
in the sale deed is hctiiiout-. He should prove 
either the actual contract price or give evidence 
to enable the Court to ascertain the market value 
of the property. (Rnox. J.) Sakarra i Dlbe v. 
Udit Dube. ^^,8 

- Price—Unreasonable—Effect. 

The refusal by pre-emptor to purchase ai the 
price olfeied under the belie! that the price was 
unreasonable, does not result in the loss of the 
pre-emptuin right. (Richards and Banneriec, }J,\ 
Shri Bis‘-(am Singh v. Bacha hands. 

Si All. 637 : 10 I. C. 626 : 8 A. 1, J. 700. 

Price — Valuation for purposes of 
jurisdteiton. 

Any compansation found to be payable by the 
pre-emptor to the vendee on equitable grounds 
and nut as a part of the price paid hy the vendee 
is not to be taken into consideration in delcnnining 
the value of a suit in a pre-cmpt'oii case. (i,e 
Rossignol and Harrison, J J.) Chiragh Din v* 
hERAl Din. 3 L. 386 : 5 L. L. J . 137: 

1923 L. 107. 

- Price—Vendor found to have had title 

only to part. 

A right of pre-emption is a right of substitution 
and the pre-emptor steps into the shoes of the 
vendee in respect of all bis rights and obligations 
under the sale. When the vendor is found sub- 
sequen'ly to the sale to have owned only part of 
land sold, the purchaser, if he bona fide 

cannot be compelled to surrender ihe remnant 
portion of his purchased property to a pre-emptor 
at a less sum than th •. « hich he paid for the enr 
tirety of his purchase, if the purchaser selects to 
abide bv his bargain and retain the residue at the 
amount paid tor the whole. iShadi Lai, J ) Bishon 
Singh v. Mussammat Bishni. 

53 I. C. 566 : 103 P. R. 1919. 

- Price—Burden of proof—Want of good 

faith—Market value, when to be allou>ed. 

Where it is clear that the price of the pre¬ 
empted properly IS highly exaggerated the Court 
is justi6ed in cot^luding that the price has not 
been fixed in good faith and in allowing only its 
market Value. (Johnstone,].) Gobtnd Ram v. 
Hakim. 76 P. W. B. 1914 : 24 I. C. 880 : 

174 P. L. B. 1914^ 
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- Prtce — Proof. 

In order to prove the payment of considpraMon 
of a very large sum without receipt, in the sale 
of an immoveable propoity, subiecl to pre-emp¬ 
tion, the vendor’s.mere oral testimony and that of 
the witnesses happening to be the vendee’s 
friends, is not sufficient ; but a str'ing evidence 
is necessary. [Ratligan, J.) Bhikek Mal v. 
NaNak ChaNd. 134 P. W. R. iyl2 : 

16 I, C. 495 : 9 P. L. R. I9i2 Supp. 

- Price fixed in bad faith — Remedy — 

Market value to be ascertained. 

Where the sale price is not fixed in good faith 
the (iiarkct price must be ascertained and taken 
as ibe price to be paid by the pre-emptor. 
{Rob' rlson.J.) Pathana v. Maba. 

87 P R. 1911 : J3 I. C. 802 : 245 P. W. R 1911. 

- Price—Prc eniptor if bound to pay more 

than the amount fixed m n decree. 

A pre-eniplor is not bound to pay more than 
the amount fixed in a pre-emption decree as the 
price at which ihe sale to .k place, [Rattigan, /.) 
Deo Kaj y. Govind Pakshad. 

65 P. W. R. 1912 : 13 I. C. 647 : 

91 P. L. R. 1919. 

- Price ^Propertv sold subject to mortgag' 

— Vendee discharging mortgage — Pre-emptor, if 
can redeem only cquily of redemption. 

Where property had been sold subject to a 
mortgage and the vendee pays off the mortgage, 
a pre-errp*or must pay the whole of the purchase 
money paid by the vendee b f‘’rc lie can pie- 
enipt the property ; he cannot pre-empt only the 
equity of Tcdemption. {Robertson and Shahdin, 
JJ.) Smabhazkhan V. Fazai.uin. 

74 P W. R 1913 : 43 P. R. 1912 : 
13 I. C. 430 : 97 T. L. R. 1912 

« 

- Price—Set off—Money left with vendee 

to discharge encumbrances. 

A pre-emotor cannot in a suit for pic-cmplion 
claim in rednctioii of the purcha'-e inonev such 
interest to which he may become enti led by 
reason of the failure oi the vendee to pav him 
and to the ^^-iher creditors of the vendor nionevs 
which had been left with him out of the sale 
consideration for discharging encumbrances on 
the property sold. {lUmhaiya Lai, A J. C.) 
Chhatar Pal v. Hahdeo Bakiish Sisgh, 

48 I. C. 744: 21 0. C. 269. 

■ " Price — Reality of — B**rdcn of Proof. 

Where the pre-emptor /ncie proves that 

the price in tlie sale-deed is fictitious, the burdt'n 
of proving that it represents the real ptice is on 
the vendee. {Lindsay. J. C.) Nakchiied v. Angad 

48 I. C. 613. 

- Price—Duty of ptc-emptor — Fraud. 

Where the purchaser agreed to pay the seller 
certain moneys under a compromise decree 
obtained by fraud, a pre emplor must pav the 
price set out in the sale-deed unless he cstHblishcs 
mala fides od the part of the vendor or purenaser. 
[Lindsay,],) Bharat Singh y. Suraj Baksh 
Singh. 36 I. C. 739 : 3 0 L. J. 498. 

- Price—Liability of pre-emptor to pay 

actual price. 


PRE EMPTION—Priority. 

The actual price paid by the vendee must be 
paid bv the pre-emptor even though it be much 
above the market price and it be paid for the 
purpo-e of annoying the pre-emptor. {Evans, A, J. 
C. and Lindsay, O. A. J. C.‘ Jadu Nath SiNGH v. 
Gangabaksh Singh. 9 I. C. 58, 

Priority. 

- Priority — Plaintiff and vendee — Co¬ 
sharers — IVidow of vendor’s husband's brother — 
If has preferential right 

The plaintiff, a Maht^medan sued for pre¬ 
emption on the ground ihat she was vendor’s 
husband’s brother's widow and co-sharer with 
the vendee and thus had a preferential right; it 
was held that plainiid was n. t entitled to pre¬ 
empt as her connection merely b\ marriage is no 
relation. {Richards. C. J. and Tudbalt, J A Kuria 
V. JAFRI. 33 I. C. 801. 

- Priority—Claim by preferential claim¬ 
ant brought after decree by icmote claimants— 
Limitaiton. 

A remote pie-emptor obtained a decree, subse¬ 
quent to w hich, a prefcrenlial claimant brought 
his suit lor pre-emption against defendant who 
lud obtained a decree, moie than a year from 
the date of the sale but within a year of the 
decree. Held, the suit was barred by limitation. 
{Richards, C J. and Tudbalt, J.) Hasan v, 
Bacha i^ANDE. 28 1. C. 691 : 13 A. L. J. 383. 

- priority —Karibi wa Khandani —Female 

related Ihtough female. 

A Hindu widow who is related to the vendor 
through a female is not a Raribt wa khanaani 
and has no preferential righl. {Richards, C, J. 
and TudbaU, J.) DURGA PRASAD PANDE FaTEH 
Bahadur SiNGii. 36 All. 451 : 26 I. C. 494 : 

12 A. L. J. 725. 

- Pnortiy — Death of plaintiff pending 

suit—Sons brought on record if can take advan¬ 
tage of their father’s relationship at dale of 
suit. 

Where a sud is hied for pre-emption by a near 
rtl.it'on on the ground that he was more nearly 
telated to the vender (hen the vendee and he 
ciied pending Suit and his sons wh > were brought 
on recoid as plaintids were with the vendee 
equally related lo the vendor, ibe sons cannot take 
advantage of tlieir latlter's relationship at the 
date of suit and claim the preferential right which 
their lather had .is a neater relation. {Richards, 
C. J. and Tudbalt, J.\ PaktaP SlNGH p DaU LAT. 

36 All. 63: 32 1. C. 678: 12 A. L J 18. 

- Prioetly—Vendee co-sharer by virtue of 

previous sale. 

Priority as between the pre-eraptor and the 
vendee must be decided with relation to the state 
of Ih'ngs existing at the time of the sale a»d not 
at any la cr period. {Scoti-Smith, J.) HiRA v. 
Bansi Lal. 90 P. R. 1919: 53 1. C. 657: 

27 P. W. R. 1919. 

- Priority—Heirs of occupancy tenant. 

The heirs of an occupancy tenant have a pre- 
fcrent'al right of pre-emption over the landlord 
in respect of a sale of the occupancy holding. 
[iicott-Smtlh, 7.1 Muhammad Hasan i'. Yusuff. 

11 P. L. R. 1915 : 37 1. C. 642: 346 P, W. K. 195 • 
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PBE-EMPTION—Priority. 

' priority — Pre-emptor and vendee equ¬ 

ally entitled to pre-empt—Division between 
vendte and pre-emptor. 

Where the pre-emptors and the vendee have 
equal right ol pre-emption the pre-emptor can 
pre-empt one hah and the vendee can retain the 
other halt. ^ Robertson^ J.) Pathana Naba. 

87 P. E. 1911: 13 1. C. 802; 245 P. W. E- 1011. 

Ee-sale to Vendor. 

- Re-sale to vendor — After suit. 

Where after suit, the vendee re-sold property 
to the vendor who has ceased to be a co-sharer 
by the t me. Held, that the plaintiff was entitled 
to a decree despite the re sale. {Richards, C. J. 
and Tudbali, J.) Tota Ram v. Gopal 5>ingh. 

46 I C. 76: 16 A. L. J. 505. 

- Re sale — Re-sale by a purchaser to the 

pre-emptor -Co sharer of the purchaser—Pre-emp¬ 
tion suU by. 

Where a land is subject to a right of pre-emp¬ 
tion vested in some person and aiter it has been 
sold lo a third person, the right of the pre-emptor 
is recog.iised bv such third person and the land 
is resold by him to the pre-emptor before the 
limitation to bring a pre-emption suit expires, a 
co-sharer of such third person cannot institute 
a p e-emption suit in respect of the property thus 
re-sold to the pre-emptor of the first seller. 
(Richards, C. J. and Tudbali, J.) Sheo Dayal 
Pande z*. Musammat Adhaki Dubaim. 

16 I. C. 409 (All . 

- 'Ri.-sale to vendor after suit—Effect of — 

r. P. Act, S. 52. 

A "uit for pre-emption is not affected by a 
re-sale of the property in question to the vendor 
after the institution of the suit. (Kiohards, C. J. 
and Judhall, J.) Kedar Nath v. Bankey Be- 
HARI Lau 11 I. C. 645. 

- Re-sale to vendor Purchase under sale by 

pre-emptors —Pre-emptor's, brother's suit. 

Where one ol the four brothers as pre-emptor 
bought a property from the vendee but re-sold it 
to the vendee under a compromise: 

Held, the other brothers could not after resale 
claim tJ pre empt which would be by enforcing 
pre-emption against their brother, and the sale in 
favour of vendee had ceased to exist. (Abdul 
Raoof, J.) Kidar Nath v. Devi Sahai. 

1923 Lah. 259 (2). 

- Re~sale to vendor. 

Once a sale is affected, the right of pre-emp¬ 
tion accruing in respect thereof cannot be de¬ 
feated by a re-sale to the vendor. (Le Rossignal, 
J.) Pal ^ingh v. Jamun. 11 P. B. 1919 : 

49 I. C 159: 3 P. L. E. 1919. 

- Re sale to vendor—Before suit, 

A re-sale to vendor even before a suit for pre¬ 
emption does not defeat (he right of pre-emption. 
Scott-bmith, J.) Imami V. Allakdiya. 

99 P. W. B 1917: 40 I- C. 767: 24 P. 4 . 1918. 

_ Re sale to vendor—Re-sale to co-sharer. 

When property subject to a right of pre emp- 
fion in favour of co-sharer is sold (o a stranger 
but is re-sold again lo the co-sharer before a suit 


I PEE-EMPTION—Subject-matter. 

for pre-emption is brought, the suit cannot be 
maintained unless the pe^^o^ instituting the suit 
can establish his right as against the co-sharer if 
the former has a superior right to that of the 
latter. A purchaser may use a title acquired by 
him subsequent to the cause of action as a ce- 
lence against a suit for pre-emption instituted 
after the acquisition of the title. 29 All. 125 Rel 
[Kanhatya Lai, A. J. C.) Lalta Prasad v. Ra- 
GHUBAR Singh. 4 0. L. J. 459: 

41 I. C. 9: 20 0. C, 160. 


— Re-sale to vendor—Does not defeat 

right. ^ 

A relinquishment or a release to the vendor does 
not deteat the right of a pre-emption that has 
already accrued. 11 I. C. 532 Dist. {iituart, J, C ) 
Manna Singh v. Bih.^ri Singh. 

19 0. C. 183; 37 I. C. 181: 3 0. L. J. 720. 

; -Re-sale to vendor—If defeats third per¬ 
A per:>on who has a claim of pre-emption is 
not to be debarred from claiming it by another 
person selling ihe property and then re-purchas- 
ing it before the suit for pre-emplion. (Cha- 
mter,J. C.) ChaTTAKPAL SiNGH KUSHAR 
biNGH. 37 I. C. 172; 19 0. C. 190 [Note). 


Resale to vendor — Effect. 


by vendee ot property to original ven¬ 
dor before the institution of a suit for pre-emo- 
tion deleats such claim for pre-emption. (P.gW//, 
A. J. c.) Sheo Charan Singh v. Bhikai. 

U I. 0. 632 ; 14 0. C. 156. 
Eival pre-emptors. 

— pre-cmplors—Withdrawal of some 

plffs. Effect on the rights of others. 

Where a pre-emptor joins with him a person 

equally entitled to pre-empt as himself but where 
ihe person so joined wiihoraws his claim during 
he iKigation eitncr gratuitously or for considera¬ 
tion. tne firsi plff. docs not lose his claim but can 
carry on the liiig^tion himself. [Chevis J\ 
Allah JDita v. Qaim Din. 6q j q ggg 


- Rival pre-emptors—Consent to sale bv 

one set — Waivtr. ^ 

Consent to tue sale by one set of rival pre-emp¬ 
tors is a complete waivtr and lets in any rival 

pie-ernpior who comes forward. 42 P.K. 1878- S'n 
P. K. lyU3 : 48 F. R. 1912 Kef. 100 P. R 1885 ■ 7 
F. R. iyi2 : 139 P. R. 1894 Disi. (Johnstone, C 
J.und Scott-Smith, J .) Shib Dial v. (ndar 
iilNGH. 361. C. 694 . 106 P. R. 1916. 


Rival pre-emptors. 


J — - - . . ^ V r • 

In the case of rival pre-emptors the right of 
acquisition of property is determined by lot under 
S. 9, Oudh Laws Act- (Lindsay, J.C. and S'uart 

A. Or) Raj Hahadur biNGH v. Chandra Pal 

37 I. C. 170 : 19 o. C. 185 Hole. 

Subject-matter. 

Subject-matter, 


Partial pre-emption is forbidden bv law. (Tud- 
ball and Rafique, JJ.) Puiech v. Katima Bibx. 

61 1. C. 30 : 19 A. I. J. 107. 


- Subject-matter — Vendor owning some 

property and being mortgagee of another—Duty 
0 pre-emptor, 
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PRE-EMPTION—Sabject-matter. I 

I 

Where a vendor who had proprietary rights I 
in a portion ot the property and mortagagee rijihts j 
in ttie remainder was sued bv the pr^-empior | 
only in respect of the pr- perts in which tr-e 1 
vendor had prrpriet^ry right ; Held^ t at p*’e- ' 
ernpt'on should have been claimed in respect of ' 
the entire pr* peri> sold with the result that the 
pre-empt'-r would have stepped into the shoes of ' 
the vendor in the ci tire properiy; but as the j 
objec ion was not raised in ihe Courts below, it j 
cannot beset up on sec> nd appeal. (A/cars, CJ. 
and Pi^gotl^ J.) Iqbal Haidar Khan v. Mt. 
Wasi FaTima Bibi. L. K. 3 a 607. 

- ^tihject-malUr — Haqiat— Mudfarriqa 

— Applicalton \ 

la a suit f 'f pre-emp'ion relating to haqiat | 
Ma’farrtqa in a villige, the court found that the 1 
haqiat once formed part of the 30 htsivas mahal. I 
but circuinstai ces had altered and the sa»d ' 
haq at ceased to be a part of that mahal. Htld. U'C 
provisions of the wmib-nl-arz rela 'iigt) 
emplion did not apilvtothe proierty in 
(Tuiball and Rafique, J J.) IzrAT Husain Kh'N 
It. Ram Chandkk. 18 A. L J 120 : 

69 I. C. 366 (1) : 2 U. P. L. B. (All ) 39 

-Subject-matter—Whole property sold 
to be included. 

PIff in a suit for pre-emption must sue to 
pre empt the whnle property soli or mortgaged 
and in respect ol the whole transaction. (Tud- 
ball, and Rafique, JJ.) Jwala Pkasad v. Mannu 
Singh. 18 A. L. J. 104 : 

67 I. C. 10 :2 U. P. L. E. vAll.)4o. 

--- Subject-matter—Partial pre-emption. 

A pre-emptor is not entitled to pre-empt a part 
only ot the property sold. yRi^hards^ C,}.antt 
Rafique, /,) Bru Narayan Kai v Ram uhaki 
RaI. 40 I. C.40. 

—— Subject-matter. 

If the prc emptor does not seek lo pre¬ 
empt the entire property the suit will be dismis¬ 
sed. {Richards, C J and Tudball, J ) sahod«a 
BiBi V. Bageshri Singh. 37 All 629 : 

29 I C. 1000 : 13 A. L. J. 7ll. 

— ^^Subject-matter—Plot of land — Haktaf. 

A separate grove separately assessed to land 
revenue is hakiat and subject to pre-emption it 
sold. There is no objection to a plot of land 
being subjeci of pre-emption when sold. {Ruh- 
ards, C J. and Tu'tball. 7.j AhamadUlla 
Khan v. Zar Mohaumad. 

24 1. C. 609 : 12 A. t. J. 690. 

■ Subject-matter — Basis of — Right—Za- 
mindari. 

A prc-cmptor must claim all that he is entitled 
lo evea where his right is partly on Maho- 
medaii Law and partly on village custom {Rich¬ 
ards. C.f. and Tudbali, 7.) Abdur KaHMaN v. 
AiuayanullaH. 20 I. C. 367 : 12 A. L- J. 88 

- Subject-matter—Sate of a portion. 

A suit lor pre-e.nption of a pjition of tlie pro¬ 
perty sold IS not maintainable. \Batchelor ami 
Shah JJ.) Gukaldas MoTiham Surti v» PaRTAB 
Kabhai Barot. 36 I. C. 871 : 18 Bom. L. B 693. 


PRE-EMPTION—Sabject-matter. 

- “Su^'ject-matter—Claim must be forwhole. 

A wou'd be pre-en^rt r canoo"’ claim p»c-cmp- 
ti in of the p.opertv sold but must sue to take an¬ 
other wh-de hatgain. {Campbell J.) Asa Singh 
V. Jag jit Singh. 

1923 tab. 147 (2). 

- Suhiert-matter—Con tiguity—Three por¬ 
tions of house—If each shoi Id be adjacent. 

Where a house the subject ol a suit for pre- 
emptlon consisted < 13 purt'ons.the mere lact lhat 
all ol them were ra t of a single house is not 
sufficient in law to claim pre emption in respect 
of any panic- lar portion if the latter is nrt in- 
depc'dently subject lo tha^ right {Moti Sagar, J.) 
Genoa Ram v. Ram Chander. 

1924 L. 163. 

■ bubject-matler—Land included in a 


ly in question is a part ol the t< wn An owner 
ol trie estate one who pays land levei uc to the 
G.ivernment, how soever sn ail the revei-nemay 
be. He dots not cerse to be an owner simplv be¬ 
cause he has purchased it f'^r budding purposes 
or he has enclosed it with a wall and siodicd iron 
therein {Chcvis,J»^ Salamat Rai i». Kanshi 
Ram. 30 P. L. B 1918 : 

45 I C. 887 : 106 P. W. R. 1918. 

—-SM6;ecf-ma//rr— Trees on land — Ease¬ 

ment. 

In a suit for possession of land by pre-emption, 
the trees sta' ding on the land and all rights of 
easement appeiiaining to the land pass with it. 
{Mttra, A.J. C.) Baloprao Appa Rao v. Anand 
Rao, 47 I. C. 664. 

- Subject-matter—Sale of interest under a 

pre-emption decree. 

A oersoo obtains a decree for pre-emption on 
dejiosiiing a cettain sum of money in court, but 
sells liis right in ihe decree and ihe puichasers 
deposit the money in court, a suit for pre-emption 
in respect of such sale brought thereaitei by 
another persun is maintainable {Kanhaiya 
Lai, J. C) Thakur Bikkam Singh Suraj Baksh 
aiNGH. 26 0. C. 296 : 1924 Coob 126-. 

- Subject-matter — Sale—Entire property 

—Distinci interests of vendtes. 

Tnc rule that a suii for pre-emption must em¬ 
brace the entire \ roi city stlJ, unless ihc plff. is 
entitled to cl nni pre-cnip'ioo in regaid lo any por- 
tio.i iliercof, is luapp'iChble where the inteies s ol 
the vendees inletse are oLiinct or where they 
have since been sepa*ated or divided. \Kanhaiya 
Lai, A J. C.) Nau Nehal »». Deputy Commissio¬ 
ner, Unao. 47 I. C 894 : 6 0. L. J 046. 

- Subject-matter— Actionable claim — Des¬ 
cribed as sale oj immoveable proper ly— E'^toPfcl. 

The tact that a Sale o' an actionable cUun is 
lalsely described by the vendor, as a sale ot im* 
.noveable property, will not give rise to a right 
ol pre empiiuD. The doctiine of esuppeldoes 
not apply to the case. {Stuart and Kanho ya Lai, 
A, 7. Cs.f Kaj Bahad'Wb v. Jagrup Hands 

20 0. C. 249; 42 I. C 37 : 4 0 L. J. 640. 


pre¬ 

suit. 


Muncihal hmil whether a part of the town. 

Land included in a Municipality lor ceitain 
reasons does not necessarily mean that the Iccali- 
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PBE'EMPTION—Subject-matter. 


—- -Subject-matter-Portion of property sold 

—Suit for^Maintainability of. 

A suit to pre-empt only a portion of property 
sold cannot be maintained even though the pre- 
emptor offers to pay full consideration money for 
that portion. [Kanhaiya Lai, A. J. C.) Ata Hus¬ 
sain Khan v. Agha Hadi. 

33 I. C. 775 : 3 0. L. J. 7 . 


SubjecLmatter—Mukarari interest. 


The doctrine of pre-emption applies only to the 
sale ot the proprietary interest and. therefore, 
does not apply to the sale of the mukarari inte¬ 
rest. {Coutts and Sultan Ahmad, JJ.) Sheikh 
Mohamed Jamil v. Khub Lal Raut. 

2 Pat. L. T. 188 : 6 Pat. I. J. 740 • 
58 I, C. 534 : 1921 Pat. 130. 

•Subject-matter—Partition into Mahals 


—Shan-i-lChalit— Appurtenances. 

On partition, property was divided into several 
mahals, but a well, certain roads, a tank, a num¬ 
ber of brahmottar and fakirana holdings, and 
two occupancy holdings were kept joint between 
the parties. A separate touzi lorraed by this 
partition was sold, and the owner of one of tbe 
mahals into which the parent estate had neen 
divided claimed a right of pre-emption. Held, 
that the existence of the touzi holdings did not 
give him a right of pre-emption and that he had 
no r>ght of pre-emption as shafi-i-khalit, as the 
roads, well) tank, etc., were not appurtenances. 
15 All. 104 and 32 All. 128 Foil. “Appurtenances" 
mean facilities or ameniiies peculiar to the owner 
of an estate but derived not from the estate itself 
but by easement from the estate of another. {Roe 
and Coults, JJ») Keshab Sinuh v. Bansi Singh. 

521 C. 31 : 4 Pat. L. J. 420. 

Subject-matter —Serai— Shop — Building 


PEE-EMPTION— Suit for— Burden Of Proof. 

Suit for. 

Benami. 

Burden of Proof. 

Cause of action. 

Oood Faith. 

Parties. 

Bight to sue 
Subsequent Events. 

Value of claim. 

Miscellaneous. 


Suit for—Benami. 
■Suit for— Benami. 


A suit for pre-emption by the plffs. who sue 

not for themselves but lor other persons is not 

maintainable. {Scott-Smith and Leslie Jones JJ\ 
Chhajju Ram v. Neki. 43 * 177 '- 

17 P. W. B. 1918 

^uit for—Benami — Vendee—If can prove 
real nature of transaction. 

It is open to a vendee to prove the real nature 
of transaction against a third party in a pre-emp¬ 
tion suit. {Daniels, A. J. C.) Banke Behari Lal 
V, Manna Lal. 9 0. & A. X. B. 79 : 1924 0. 136. 

Suit for—Burden of Proof. 


—Liability to pre-emption. 

Where in order to defeat pre-emption the pro¬ 
perty conveyed is expressed to be a serai the 
Court must look outside the terms of the deed to 
ascertain its real character. It is never an easy 
question to determine the character of a building 
for tbe purpose of pre-emption inas much as the 
word strut has not been detined by the legisla¬ 
ture. Tbe e^isentials uf a serai seen to be that 
there is general access to the interior by tbe 
public and that it is used for the temporary 
accommodation of travellers. A building contain¬ 
ing rooms let out to different persons or extended 
periods is not prima facie a serai. The mere fact 
that an infinitely small portion of the building is 
used for a shop does not affect the question, A 
single building should not ordinarily be divided 
into pre-emptible aud non-pre-emptible portions. 
It must follow ihe main characteristics of the 
whole. That is to say, if the principal use of the 
building is*residential, the whole, building will be 
pre-empciole notwithstanding that a small portion 
may also be used as a shop. Conversely, if the 
main characteristics of the building are the use 
of apportion of it for a shop, then the whole build¬ 
ing will be non-pre-emptible. As regards the 
passing of title to the property, it does not pass if 
there is an intention common to both the parties 
that ownership should not pass until payment of 

consideration. {Pipon, J.C,) Ava 

SHOTAM Lal. 71 I. C. 145. 

c D—VOL. IV 50 


--- Suit for—Burden of proof—Witnesses 

vendor and vendee. 

In a suit for pre-emption, the vendor and ven¬ 
dee are essential witnesses and their testimony 
should not be disregarded merely because they arc 
interested parties. {Lord Buckmaster, J.) Idris v 
Jane Skinner. 82 P. E. 1919 : 56 I, c. 788 ; 

46 P. W. B. 1919 (P.C.). 

- Suit for—Burden 0} proof—Existence oi 

right on three important dates material. 

A plff. pre-emptor in order to be able to main¬ 
tain a suit for pre-emption must establish his 
right to pre-emption on three important dates, He 
must have a right of pre-emption at the time 
when the sale took place ; otherwise he would 
have no cause of action at all. He must also have 
the same right at the time when the suit is 
brought or else he would have no locus standi to 
sue. The subsequent loss of the share by the plff. 
can in no way affect the right he possessed at the 
time when the decree in his favour ought to have 
been passed by the first Court. {Ltndsay and 
Sulaiman, JJ,) Baldeo Misir v. Ram Lagan 
Shukul. 45 A. 709 : 21 A. L. J. 648 : 

L. B. 4 A. (Civ.) 363 : 1924 A. 82. 


- Suit for—Burden of proof—Existenoe of 

right till decree — Necessary, 

A plaintiff in a suit for pre-emption must es¬ 
tablish not only that tbe pre-emptive right claimed 
existed at the date of the sale and at the date of 
:he institution of the suit but also that it existed 
up to and at the date of the decree of the first 
Court. {Sanderson, C. J, and Mookerjee, /.) NuRi 
Miah V. Ambika Singh. 44 Cal. 47 : 

90 C. W. H. 1089 : 34 I. C. 869 : 24 C. L. J. 14o! 

Suitf or—Burden of proof — Conditions 


of success 

Tbe success of a pre-emptor depends on the 
superiority of his position at the date of sale and 
his retentiQB of the status on which bis suit is 
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PBB'EUPTION—Suit for—Barden of Proof. 

based. {Reid, C.Kand Beadon, J.\ Amir Shah 
V, JETHA. 26 P. R. 1914 : 

23 I. C. 908 : 162 P, L. R. 1914. 

- ^uit for — Bu*-den of proof. 

11A dceci oJ sale in favour of a Hindu lady, gives 
her full ownership till it is proved by a person 
contesting its nature, that the sale is benami and 
that the true owner is ihe lady’s husband, who i 
does not claim the propertv at all, [Rattigan and 
Shah Din, JJ.) Dhan DEvi v. Balamokand Devi. 

101 P. W. R. 1912 : 

16 I. C. 122 : 131 P. L. B. 1912. 

Suit for—Cause of Action. 

- —Suit for — Cau^r. of action—Contract — 

Right to sue on cause of action accrued during 
subsistence of the Contract — Termination. 

Wocre ihe plaintiff brings a suit for pre-emp¬ 
tion bising bis cause of .action on a contract with 
the vendor, the mere lact that the time 6xed in the 
contract had exoireJ before the suit was brought 
does not affect its maintainability. (Rafique and 
Piggott, JJ.) Ram Bharose Tiwari v. Pandit 
Chandra Shekhar i at Pande. 

L. R. 4 A. 85 : 1923 A. 135. 

- Suit for—Cause of action—Sale — What 

is. 

Where one person is in possession of certain 
property and another person claiming title to it 
brings a suit and withdraws it on terms, the 
withdrawal cannot be considered as a sale of 
property in dispute so as to give a right of pre¬ 
emption, (Shiurt, J. C.) i..ALA Lachhonan 
Prasad 2^. Musammat Chambla. 

52 I. C. 170 : 1 U. P. L. R, (J. C.) 11. 

-Si 4 j/ for—Cause of action—Mortgage by 

conditional sale -Decree absolute. 

Where a wajib xd-arz permitted pre-emption 
only in case oi transfer, the cause of action begins 
on the date of mortgage and not on the day of the 
decree absolute as the act of the Court is no 
transfer. [Richards. C.J. and TudbaP^ J ) Suba 
Singh v. Mahabit Singh. 39 All. 644 : 

40 I. C. 461 : 15 A. L. J. 614. 

- -Suitfor^Causeof action—Landin pos¬ 
session of vendee at date of sale — Mutation of 
names. 

Vendor sold in 1906 three fields by three se¬ 
parate sale-deeds iransfcrring by each one-third 
share in each of the three fields The vendees 
were father and son. Out of the three fields sold 
the vendee (faiheri was already in possession ol 
two heUs as mortgagee and he was a tenant as 
regards the third before 1906, in 1907-08 
and onwards. Mutation was granted oniy in 1912. 
Held, cause of action for pre-emption arose 
only when mmation was granted. {Rossignol, J.) 
IMAMI-UD-DIN V. Khuda BaKsh. 29 I. C. 146 (1). 

- Suit for—Cause of action — Limitation- 

Vendee already in possession. 

HauUiffs brought a suit lor pre-emption within 
a ye^r from the date of the mutation in question 
but more than a year after the date of 1*30 alleged 
oral sale. The defendant-vendee had been in 
possession before the sale in the capacity of a 
tenant. Held, that limitation must run from the 
date of the mutation. 3 Lah* 261, 88 P. L. R. 1915 


PRB-EMPTION—Suit for—Parties. 

Foil. The question is really one of notice and as 
the potential pre-emptor received no notice 
whatever until the date of mutation, the limita¬ 
tion must be held to run from that date. 
{Harrison and Zafar Ali, JJ.) Gyan Singh v. 
Gyan Singh. 1928 Eah. 654. 

- Suit for—Cause of action — Subsisting 

right of pre-emptor. 

The usual method of dealing with suits to en¬ 
force a statutory right of pre-empt on should be 
to regard the state of affairs existing when the 
plaintiff cause of action arose. 3 Lab, 267, 
Foil. But ihere maybe circumstances in which 
a court may be justified in refusing to enforce 
such right unless it is maintained intact through¬ 
out the progress of the suit. {Campbell. J.) 
Ladha Ram v. Jidhu Ram. 1923 Lab. 339. 

Suit for—Good Faith. 

- Suit for—Good faith — Pre-emptor not in 

a position to buy. 

An inlerencc that the plaintiff’s suit for pre¬ 
emption was not brought in good faith cannot be 
drawn though it is found that toe plainiiff was 
indebted and was a minor. {Kanhaiya Lai, /. C.) 
Athar Hussain v. Idu Shah. 

23 O.C. 86 : 2 U. P. L. B. (J- C.) 106: 

56 1. C. 691 : 7 0. L. J. 271. 

$ 

S uit for~~Good faith. 

A pre-emption suit not instituted bona fide 
svith the object of excluding ot a stranger is not 
maintainable. 21 C. 496 P. C. Ref. to. {Evans, J. 
C.) Maharani V. Kamadhar. 13 I, C. 608. 

Suit for—Partiei. 

,- Suit for—Parties—Joint Hindu family 

—Minor members. 

In a pre emption suit against the sons of a 
vendee, a member of a joint Hindu family, where 
the superior right of the plaintiffs is not disputed 
and the genuineness of the price paid by the ven¬ 
dees is also admitted, the minor grandsons of the 
vendees are not necessary parlies and the suit is 
not barred though these are made parties after 
the period o( limitation. 33 A. 279 Foil .85 P. R* 
1915; 105 P. R. 1895; 105 P. R. 1917 Ref. [Broad- 
\ way and Abdul Qadtr.JJ.) Ram LUBHaYa v. 
j Ram Das, .3 Lab. L. J. 610. 

- Suit for—Parties—Second vendee trans¬ 
ferring property to anolher —Scco/nf vendee when 
must be brought on record. 

Where, before a suit for pre-emption has been 
instituted the vendee resells the property to ano¬ 
ther person, the second vendee must be brought 
on record within the time prescribed for the suit; 
otherwise the suit will be barred as against him. 
25 P. R. 1903 Rcl on. [Johnstone and Chevis, 
JJ.) Shah Muhammad v. Piara Mal. 

84 P. R. 1911: 13 I. C. 792: 256 P. W. B. 19U. 

-Stiif for — Parties—Mortgage effected by 

vendee. 

A pre-emptor is not bound by a morig age effect¬ 
ed by the Tendee after the sale and the mortga¬ 
gee is not a necessary party in a suit b y pre-emp¬ 
tor against the vendee though the mortgagee 
will be bound by a pre-emption decree, passed 
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PRE-EMPTION—Suit for—Bight to sue, 

against the vendee, 93 P. R. 1902 Foil (Raitigan, 
j.) Deo Raj v. Govind Parshad. 

55 P. W. R lyl2; 13 I, C. 647: 91 P. L. R. 1912, 

Suit for—Right to Sue. 

-Suit for^Right to Karabatdar 

Karibi. 

A relation 7 or 8 degrees removed is not a 
relation and cannot pre-empt as Karabaldar 
Karibi, {Tudball and Rafique, JJ.) Ganga Mal v. 
Ram Sarup. 58 I.C. 87 : 2 U.P.L. R, (All.) 153. 


PRE-EMPTION—Suit for—Subsequent events, 

ing to the feAafa. {Rattigan and Btadon 3].\ 
Khair Din v. Ghulam Mohiuddin. 

52 P. L. R. 1914; 43 P. R. 1914: 22 L C. 401- 

142 P. W. R. 1914 . 


Suit for—Right to sut—Sale by vendee 
to a person entitled to pre-empt. 

Whe^e property was sold to a person who in 
his turn sold it to a person who had the right to 
pre-empt, a suit is maintainable by a relation of 
the original vendee who had a right to pre¬ 
empt the sale by the vendee. (Knox, ).) Adbari- 
DDBAIN V, SHIODIHAL PANDE. 13 I. C. 708. 

- " Suit for—Right to sueomission to include 
whole of the land void — Mistake — Rectification, 

If a man inteniionally sues for less land than is 
covered by the sale, he loses his right of pre-emp¬ 
tion but in cases where the error is merely acci¬ 
dental and relates only to the description of the 
property the pre-emptor is always allowed to 
amend his claim. If, of course, he refused to 
correct his error, when it was pointed out to 
him, he would be held to have forfeited his claim. 
It the vendee himself takes no objection to the 
error, or if he raises the objection too late, the 
right of pre-emption is not torleited. 13 P. R. 
1915 Foil. (Chevis, J.) Allah Rakhia Khan v 
Kala Ram. 67 I. C. 872. 

- Suit for—Right to sue—Occupancy 

Rights—Sale of. 

An occupancy tenant, has no locus standi to 
challenge the sale of occupancy rights by ano¬ 
ther occupancy tenant to the landlord and he 
could not successfully maintain a suit to pre-empt, 
on such a suit. (Shadi Lai and Le Rossignol, JJ.) 
SuBA V. Kutba. 52 I. C. 525: 95 P. R. 1919. 

--- Suit for—Right to sue—Landlord pur- 

chaser—Occupancy right—Punjab Tenancy Act, 
Ss. 6 and 8. 

Flff. collaterals of the vendor tenant cannot 
pre-empt against the landlord vendees the occu¬ 
pancy rights though the said rights came under 
Ss. 6 and 8 of the Puuj. Ten. Act and not under 
S. 5- 31 P. R. 1896; 24 P. R. 1902 ; 19 P. L. R‘. 
1907; 73 P. R. 1911. Ref. 36 P. K. 1912, Disappr. 
[Johnstone, C.J. and Shadi Lai, J.) Akbar Hus¬ 
sain v. Ali Ahmad. 38 I, C. 712: 116 P. R. 1916. | 

--- Suit for—Right to sue — Pre-emptor ag¬ 
nate and co-sharer in KhakiSL—Vendee agnate and 
co-sharer in sbamilat. 

In a suit for pre-emption where the plaintiff 
was not only an agnate and also a co-sharer with 
the vendor in, the khata sold and the vendee was 
also an agnate but only a co-sharer m the 
undivided shamilat of the village and the pre¬ 
emption was iu both in respect of the khata and 
the shamtlat appertaining thereto, the vendee 
could not on the basis of his share in the shami- 
iat assert a right to take the shamilat appertain- 


—-- —Suit for—Right to sue-Doubtful claim. 

decision oi the Privy Council in 
21 u. 496 P. C. a suit to enforce pre-emption in 
respect of a claim to what is really a doubtful 
title is not maintainable. [Kanhaiya Lai J.C.) 
Babu Lal V. Ali Ahmad Khan. 25 0. C 268* 

9 O.L.J. 317: 4 U. P. L. R. (0. C.) 71 i 

1922 liUdh 223 


I- for—Right to sue—Two vendees— 

One died—His legal representatives impleaded 
after limitation—Effect. 

Where, in a pre-emption suit, it appeared that 
one of the co-vendees died even before suit, 
and his legal representatives were impleaded 
alter the period of limitation had expired ; held 
that the suit against the latter was barred by time, 
and that in their absence no relief could be given 
to the plff. even as against the other defendant 
ina^smuch as the sale was a joint sale. [Lindsay, 
J. C.) Jai Jai Ram v. Darshan Lal. 

63 I. C. 558 ; 8 0. L. J. 320. 


—Right to sue — Ex-proprieturv 
tenant. ^ 

An ex-proprietary tenant in Oudh is not a mem- 
ber of the village community and cannot pre-empt 
as such. [Kanhaiya Lal, A.J.C.\ Janki v Behari 
Lal- 25 I. C. 718 : 1 O.L.J, 405. 

Suit for—Subsequent Events. 

■ for—Subsequent events—Numerous 
sales and as many suits, effect of dismissal of last 
one. 

Where as the result of numerous sales, as many 
suits for pre-emption were filed and were all de¬ 
creed, except the last which was dismissed for de* 
fault, the dismissal does not affect the prior 
claims. \Lindsay and Sulaiman, JJ.) Sri Thakur 
Radhika Raman Bihariji v. Bohra Shiam Sun¬ 
der Lal. 45 A. 661 ; 21 A. L. J. 6l8 ; 

L. R. 4 A. 257 ; 1923 A. 626- 

- Suit for—Subsequent events—Transfer by 

vendee to co-sharer after suit—Effect of 

■ Xhe fact that the stranger vendee of a property, 
transferred that property, after the pre-emptor 
htad filed'his suit for pre-emption, to. a co-sharer 
of equal degree with the pre-emptor, is enough 
to defeat the right of the pre-emptor. [Rafique 
and Lindsay, JJ.) Har Keshi v. Mewa Ram. 

L. R. 4 A. 347. 


Suit for—Subsequent events—Gift of share 

in favour of vendee subsequent to suit. 

When during a suit lor pre-emption the deft, 
vendees acquired some property by gift, in the 
same sub-division, the giit could not be used as a 
defence, to defeat piff.'s claim as it took place 
subsequent to the filing of the suit. 26 A. 389 • 11 
O p* 290; 9± P.R. 1909 Foil. Case-law discussed. 
[Kanhaiya Lal, A. J, C.) SiTLA Bakhsh Singh v. 
Jagdat. 20 0. C. 196 :41 I. C. 909 .- 

4 o. L- J. 483. 

— for—Subsequent events—Title acqui^ 
red after cause of action . 
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PRE-EMPTION—Suit for—Subsequeot ovents. i PRE-EMPTION—Time for pre-emption. 


The purchaser may use a title acquired by him 
subsequent to the cause ol action as a defence io 
a suit for pre-emption instituted after he 
acquired the title. 11 O. C. 2^0 ; 26 A. 889 
Foil [Lindsay, JC.) Durga Singh i-. Gaya 
:31NGH. 36 I. C. 55 • 3 0. L. J. 309. 

- Suit for—Subsequent events~lf Court 

can consider. 

In a p»c-cmption suit the appellate Court may 
consider any circumstances which have arisen 
during the pendency of the suit even if they have 
come into being, subsequent to the decree of the 
Lower Court. [Kendall, A J. C). Onkar Singh v. 
liHAGWAN Dat Singh. 25 I C. 694 : 17 0. C. 242. 

Suit for—Value of Claim. 

- Suit for—Value of claim for purposes of 

jurisdiction. 

Any comoeosation found to be payable by the 
pre-eniptor to the vendee on equitable grounds 
and not a part of the price paid by the vendee, is 
not to be taken into consideration in determining 
the value of a suit in a pre-emption case. [Le 
Rossiguot and Harrison, JJ.) ChiRagh Din v. 
Sekaj Din. 5 Lah. L. J. 137 : 1923 Lab* 107. 

___Suff for — Value of claim—Right of 

vendee to compensation for improvements after 
the purchase and before suit. 

Where a pre-emplor has taken no steps to ob¬ 
tain an injunction against a vendee who has been 
carrying on building operations after purchase 
and before suit must pay Court-fee on the total 
value of the propeity as well as the improvements 
made and deposit in Court 1/5 of such total 
amount. (16 F. R. 1908, 19 P. R. 1908 F.l (AT^fi- 
sington JA Khidmat Rai v. Anant Ram. 

169 P.W.B. 1912 : 17 I. C. 245 : 184 P.L.R. 1918. 

___ Suit for—Value of claim — Appeal, 

To determine an appeal in a pre-emption suit, 
the value for the purposes of jurisdiction and not 
the amount which the pre-emptors will have to 
pay, must be looked at. [Kensington and Chevis, 
//.) GuJAR V, Fatteh Jang. 225 P.L.R, 1912 : 

16 I. C. 407 : 201 P. W. R. 1912. 

_ for—‘Value of claim. 

In a pre-emption suit the valuation given by the 
plff in the plaint and not the price set out in the 
sale-deed upon which the suit for pre-emption is 
based, must decide the jurisdiction of the Court. 
12 O C 31 Not Foil. 6 0. C. 256 Foil, 10 All. 
524 ; 13 All. 320 ; 16 All. 286 Appr. (Sunderlal, 

A J C I Baldeo Prasad v, Har Ratan. 

9 I. C. 414. 


Suit for—Miscellaneous. 

- Suit for— Mortgagee vendee—Equities 

in favour of. ^ ^ 

The mortgagee prior to 1882 obtained a sale- 

deed of the equity of redemption from the mort¬ 
gagor for his original money with interest and 
the Government revenue which he paid for his 
default. In a suit for pre-emption of the pro¬ 
perty the mortgagee vendee must gel full 
amount in the sale deed as the principle of 
cQuity in S. 72, T.P. Act existed before. [Ruh- 
ards, a J. and Rafique. /.» Bhojraj v Ra« 

jjadavan AIL 6 S 0 i 

NARAYAN. : 14 A. L. J. 717. 


-Suit for—By a reversioner in respect of 

property alienated by widow —Whether admissi¬ 
ble of its validity. 

A reversioner by bringing a suit for pre-emp¬ 
tion in respect of an alienation by a widow must 
be taken to have admitted its validity and his 
sons are bound by such admission. [Shah Din 
ana Chtvts, JJ.) Gujar v. Auliya. 

184 P. L B. 1914 : 78 P. R. 1914 : 23 I. C. 836 t 

119 P. W. R. 1914. 

-Sttif for—Portion of land exchanged by 

vendee—Transferee not impleaded in suit for 
pre emption—Effect of—Relief omitted — Subse¬ 
quent suit. 

Where ihe vendee exchanges with a third per¬ 
son one of the plots purchased for another land, 
the pre-emptor is not entitled to the land so got 
in exchange. A relief which was claimable, but 
was not claimed against the vendee, in a suit for 
pre-emption, cannot be subsequently claimed in 
another suit against him. (Rattigan and Beadon, 
JJ ) NaRain Singh v. Dit. 20 I. C. 442 : 

286 P. L. R. 1913. 

- Suit for—Mortgage money to be includ¬ 
ed in price—Compromise—Deposit of what money 
necessary. 

In a pre-emption suit parties compromised that 
mortgage money charged on the property in suit 
be included in the price fixed before the pre-emp¬ 
tion and that each should pay half of it It was 
held that the pre-cmpior must deposit half of the 
mortgage money [Evans, A. J. C.) Ashik Hus¬ 
sain V. Meudi Hussain. 12 I. C. 413. 

Time for Pre-emption. 

- Time for pre-emption—Right tnwsf exist 

also on date of decree. 

In a pre-emption suit the plaintiff must prove 
his right to pre-empt not only At the date of the 
suit but also at the date oi the decree, where¬ 
after the suit and before the decree, the vendee, a 
stranger sold the property to a co-sharer, the 
plaintifi'.s suit must fail. [Rafique and Lindsay, 
JJ.) Her Keshi v. Mewa Ram. 

9 0. *. A. L. R 496 : 1923 A. 294. 

- Time for pre-emption—Custom, 

In 1907, certain property was mortgaged by 
conditional sale and the foreclosure was made 
absolute in 1912 without any assertion of he 
right of pre-emption by any one. But when it was 
transferred in April 1914, the plaintiff brought 
a suit relying on an entry in the wajib-ul-arz. 
Held, if, the custom proved were sufficiently 
wide to include a mortgage, then the plaintiff’s 
cause of action arose when that mortgage was 
made and the year of limitation would run from 
the date of the registration of the mortgage and 
the present suit would therefore be tiroe-barred, 
(2) if, on the other hand, the custom is not suf¬ 
ficiently wide to include a mortgage then no 
right of pre-emption arose by reason of the 
fact that the mortgagee obtained a decree abso¬ 
lute upon that mortgage, [Richards and Rafiq^, 
JJ.) Ram Bharosa v. Kabutra. 60 1. C 48 : 

17 A. 1. J. 46*. 

,- Time for pre-omption—Nature of proper¬ 

ty — Ceremonies. 
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PBE-EMPXION—'Time for pro’emption, 


PEE EMPTION—Transfer, nature of. 


There is no limit to the size of the property of 
which pre emption may be claimed by a co-sharer 
but there is a limit in the case ot those who have 
their claim on vicinage. The date of the con¬ 
clusion of a bargain for the purpose of the per¬ 
formance of the Talabs should be ascertained 
from the intention of the parties. 35 Cal. 575 Rel. 
on. (Sro//, C. 7. and Beaman^ J.) Sita Ram 
Bhau Rao Deshmukh v. Sirajul Khan. 

41 Bom. 636 :42 I. C. 32 : 19 Bom. L. E. 549. 


- Time for pre-emption—Right to pre¬ 
empt when arises. 

A Mahoraedan pre-emptor*s right of pre-emp¬ 
tion does not arise until the transfer to the stran¬ 
ger has become complete by the registration of 
the deed. The right cannot be lost by any act or 
omission by him prior to that date. (Carnduff 
and Richardson, 77.) Budhai Sirdar v. Sonaul- 
lah Mridha. 41 Cal. 943 ; 18 C. W. N, 890: 

23 I. C. 385 : 19 C. L. J. 601. 

- Time for pre-emption--Lim. Act, Arts. 

120 and 10 

A sold certain property to 8 with a covenant to 
pre-empt in case of its sale by 8 to a third per¬ 
son, and himself remained in possession, under 
an oral agreement, for a certain period. While 
A was thus in possession, B sold ihe property to 
C and after one year of the execution of the regis¬ 
tered deed of sale between B and C, A sued for 
pre-emption. Held,itha.t the suit was governed by 
Art. 120 and was not barred, as possession bad 
not been taken by the vendee, i.e., B. {Napier and 
Krishnan, 77.) Velayudham Pillai v, Thika 
Velayudham Pillai, 13 L. W. 268 : 

29 M. L. T. 251 : (1921) M, W. N. 2o7 : 

62 I. C. 27 : 40 M. L J. 443. 


—- 7'ime for pre-emption—Mahomedan Law 

—Sale when complete—When monsabat can be 
performed. 

A sale is not complete for purposes of pre-emp¬ 
tion til) legal ownership passes from the vendor 
to vendee by registration of the conveyance 
whether or not there has been payment and 
delivery in cases where the immoveable property 
is above the value of Rs. 100. 41 Cal. 14 Appr. 
The test to determine when the right to pre¬ 
emption arises is, (1) has there been a real sale, 
{2) at what date had the pre-emptor knowledge 
that the sale was complete, (3) if the sale is in 
the eyes of the contracting parties complete,’it is 
not necessary for the pre-emptor to wait till 
registration before performing the ceremony of 
mousabat {Mullick and Roe, 77.) Kbyali Prasad 
V. NazuRUL alum. 20 C.W.N. 1048 : 

34 I. C. 210 : 1 P. L. J. 174. 


Transfer, nature of 

--- Transfer, nature of — Gift—Fictitious 

deed— Evidence of. 

The circumstances that the donor belongs to 
a different caste from the donee, that the gifted 
property was small and that the deed of gift was 
given after the institution of a suit for pre-emption 
do not show that the deed of gift was intended to 
be fictitious. {Rafique and Piggott. Jf ) Shib Lal 
Bidha Singh. 21 A. L J. 829 : 

L. E. 4 A. 376 : 1923 A. 508. 



-- Transfer nature of—Permanent lease— 

If sale. 

A permanent lease cannot be construed as a 
sale deed and can be given no right of pre-emp¬ 
tion. 10. O. C- 348 Foil, (£). Chatterjee and 
iV. Chatierjee, 77.) Abdul Kader v Ali Mkah. 
16 C. L. J. 649 : 14 I. C. 716 : 16 C. W. N. 717. 

-- Transfer, nature o/,—Adhiapi transac- 

lion —// a sale tf no consideration passes. 

The creation of an adhiapi tenure without any 
consideration is not a sale and does not give any 
rights of pre-emption. {Broadway and Wilbct- 
force, 77.) Ghulam Muhammad v. Tek Chand. 

62 I. C. 932: 2 Lah. 199. 

Transfer, nature of— Exchange — Avoid¬ 
ance of the law of pre-emption. 

The law of pre-emption may be avoided by 
any legal means. There is nothing illegal in a man 
becoming a pioprietor in a village under an ex¬ 
change where tnere is reason to apprehend that 
a sale in his favour would be pre-empted 
[Broadway and Abdul Raoof, 77.) Narain Singh 
V. Waryam Singh. 60 I. C. 676. 

- Transfer — Sale—Compromise of Liti¬ 
gation. 

If a suit for the recovery of property is com¬ 
promised, it does not amount to a sale of the land 
but to an abandonment by the piffs. of their rights 
to obtain a decision of the Court in a case which 
was genuinely contested. Therefore no claim for 
pre-emption was competent. [Abdul Raoof and 
Bevan-Petman, JJ.) Masihuddin v. Matu Ram. 

I Lah. 109 : 55 I. C. 865 : 96 P. L B. 1920. 

- Transfer—Sale or exchange. 

Pre-emption is not allowed when it is proved 
that the transaction is an evchange and not a 
sale. {Broadway, J.) Prabhu Dial v. Shadi 
Ram. 50 I. c. 288. 

- Transfer—Sale or exchange—Intention 

— Onus, 

Where a transaction which is apparently an 
exchange is alleged to be a sale, the onus is 
heavy on the party alleging to prove his case. 
{Raittgan, C. 7. and Le Rossignol, J.) Gul 
Muhammad v. Sabz Ali Khan. 104 P E 1918 • 

49 I. C. 275 : 140 P. L. B. 1918. 

--- Transfer—Sale or mortgage—Evidence 

of. 

Where a deed of sale absolute and uncon¬ 
ditional is executed, the right of pre emption 
immediately accrues and is not affected by the 
fact that later on an agreement to reconvey the 
property is entered into between the parties and 
registered, {Scott-Smith and Le Rossignol, JJ,) 
Muhammad Mir v Faizul Hassan. 

74 P. B. 1918 : 47 I, C. 418 : 163 P. W. E. 1918. 

■ Transfer—Sale or exchange—Purchase 

money—What is. 

A transaction of exchange does not cease to be 
such because a small sum of money is paid in 
addition for adjustment of values. The amount 
payable eventually by a purchaser of property in 
respect of mortgage charges on it, is not part of 
the purchase money when the property is sold 
for a definite amount. {Rattigan, J.) Qurja v. 
Sharfa, 100 P. W. B. 1913: 191. C. 301 : 

199 P. L. B. 1913. 
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PRE-EMPTION—Transfer, nature of 

- Transfer to—Transfer by virtue of com¬ 
promise decree tn pre-emption suit. 

A right of pre-emption cannot arise upon a 
transaction eftccted by virtue of a coropromise 
decree in a pre-emption suit. For its accrual, 
there must be a person acquiring property by a 
contractual relation of Sale or Iransler. 2 All. 334; 
7 All 917 Kef. {Raltigan, J.) KhemaN v. 
Aladad. 74 P. W. E. 1913 : 18 I C. 967 : 

195 F. L R 1913. 

Transfer^ nature of—Lease or sale —Test 
of — Existence of right of re-entry- Under proprie¬ 
tary rights 

in the case of a sale there is a right of pre-emp¬ 
tion but in the case of a lease there is not. The 
first distinction between a sale and a lease is 
that in a sale ownership passes while in a lease 
it does not pass; but this distinction fails where 
a superior proprietor carves out of his title an 
undcr-propnetary right and transfers that for a 
price paid. An iinder-propnetor may be a sharer 
under S. 9 of tne Oudh Laws Act in such a way 
that a sale by him of his under-proprietary right 
will give rise to pre-emption. Wuen a holder of 
a superior right carves out an uuder-proprictarv 
right and sells it. this also amounts to a sale and 
gives rise to a right of pre-emption. Yet such a 
transaction falls under the dennitiun of a lease 
for it is a transfer of a right to enjoy the proper¬ 
ty. 8 O. C. 121 ; 14 O. C. 41; IV O. C. 299 Kef. 
(Simpson, J) Sahib Baksh Singhs/. Thakur 
Din Singh. 9 0 L J 334 : 

4 U. P. L. B (0. C ) 85 : 1922 Oudh 229 

—- Transfer, nature of—Sale of property 

of a share tn litigation—Property not in posses¬ 
sion. 

It is not the law that no right of pre-emption 
arises in any c^sc in which the vendor was out 
of possession aud litigation would be necessary 
to recover possession of (he properly The ques¬ 
tion whether a sale is a genuine sale or a mere 
sale ol a share in a law-suit is one to be deter¬ 
mined on the facts of the case and it is not correct 
to sa/ that no sale can be the subject of pre-emp¬ 
tion where legal proceedings are necessary to 
obtain possession of the property, Where a sale- 
deed definitely purported to sell not a share 
in a law-suit but a two annas eight pies share in 
^amindari properly to which the vendor detini- 
te!» and clearly stated his title, there is no reason 
or princi-'le why a champertous purchase of ihis 
nature should be exempted from the liability to 
pre-emption to which other purchases arc sub¬ 
ject. (Daniels, A J. C) Gajadhar Prasad v 
ManrakhaN. 4 U. P. L. R. (&.) 41 ; 

8 0. L. J. 403 ; 1922 Oudh 166. 

--- Tiansfer, nature of—Perpetual lease— 

Vndcr-prop'’ielary rights—Creation of, 

A perpetual lease granted by a supe'ior pro¬ 
prietor conferring which under-propnetary rights 
are on the lessees, the rent reserved is sub 
stantiallv equivalent to the Government revenue 
assessed on the land and no right of re-entry is 
reserved to the lessors, amounts to a saleoi 
undcr-proprietary right, and gives rise to a right 
of pie-emption. (Daniels, A, 7. C.) ^ulfan 
Khan v. Sant Bakhsh Singh. 24 O.C 310 : 

1922 Oudh 81. 


PRE-EMPTION—Transfer, nature of. 

— Transfer—Sale or mortgage—Onerous 
terms. 

The onerous character of a mortgage does not 
necessarily lead to an inference that a sale was 
clothed in ihe form of a mortgage lo defeat pre¬ 
emption. If on the evidence the lower appellate 
court finds that a transaction is a mortgage and 
n<>t a sale its fiodiog cannot be disturbed in 
second appeal. (Kanhaiya Lai, J. C.) Mahta DiH 
V. Kewal. 53 1. a. 892 (1). 

- Transfer — Sale—Genuineness of—How 

determined 

Tbc question whether a sale is a genuine sale 
or a mere sale of a share in a law suit is to be 
determined on the facts of each case. The mere 
fact that legal proceedings are necessary lo ob¬ 
tain possession of the property sold, is not 
enough for holding that the sale does not give 
rise to a right of pre-emption. (Daniels, A. J. C.) 
Balwant Singh v. La^ lu Ram. 

49 I. C 462 : 6 0. L. 29. 

- Transfer — Sale —Hiba-bil-ewaz. 

Hiba bil-ewaz is not a sale and confers no 
right of ore-emption. A transfer of property to 
a Wife in lieu of dower is the Hiba-bil-ewa» and 
not sale. yStuart, A. J, C.) Ram Prasad v. 
Kahat Bibi. 33 I. C. 622 : 18 0 C. 367. 

- Transfer —Alienation — Operation of 

Law — Compromise, 

In a pre-emption suit in which the claim has 
been decreed as a result of a reasonable compro¬ 
mise in the course of the suit, it is not right to 
say that the vendee made any alienation ol the 
property in suit. The transaction is cancelled 
by operation of law and not by any voluntary ac t 
of the vendee. J,C. and Kendal, A }C,i 

Sheo D lare Miska V. Bru Bukhan Lal, 

26 I C. 849 : 1 0. L. J 466. 

- Transfer—Sale or mortgage — Transfer, 

short of sale to circumvent pre-emption—No 
fraud. 

The onerous character of a mortgage cannot 
convert it into a sale. High improbability of re- 
demotion of a mortgage would not make it any 
the less a mortgage, for it is capable of redemp¬ 
tion, however remote the chance. (Lindsay, J. C. 
nnd Mafique, A, J. C.) Majida Bibi v. Fazal 
Karim. 19 I C. 679 ; 16 0. C. 9. 

- Transfer, nature o/—2ur-i-peshgi lease 

is not a sale. 

A deed of permanent lease which gives a right 
of permanent possession to the lessee in consider¬ 
ation of Rs 150 as Xur-i-peshgt and of ai. an¬ 
nual rent of Rs. 2 cannot be constiued as a 
deed of sale. (Rafique, AJ.C ) Trii.oki Nath v. 
Sheo Mangal. 14 I. C. 717. 

- Transfer — Sale or mortgage—Whett 

allowed. 

A document apparently one of mortgag# cannot 
be construed as a deed of sale merely because 
its terms are such as to render it improbable that 
the redemption will ever take place. There can 
be no pre emplion in a case of this type. 3 O. C. 
213 Foil. (Lindsay and Rafique, A. J . Cs.) BadRI 
Singh v. Chandika Baksh Singh. 

14 I. C. 8 :16 0. C, U 
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FBE-JBMFXlON^Waiver of right. 

Waiver of Eight. 

- IVaiver of rif>ht—By one UrsonSuit 

by anothtr co-sharer—Transfer penderate lite— 
Effect of. 

Where a persoD having a prior right (o pre- 
etnpt, waives the right and another co-sharer 
brings a suit for pre-emption, a transfer pendente 
lite of the former, does not affect the right of the 
latter. [Xndball and Rafique, JJ.) Asa Singh v, 
Nanbat Singh. 61 I. C. 34: 19 A. L. J. 143. 

- Waiver of right—lnvoluntary sale. 

A custom of pre-emption bv a co-sharer does not 
refer to involuntary sales. Where other sharers 
having n. tice of an involuntary sale of property 
do noi bid for it in an auction sale, their silence 
amounts to a relu^al. Where the vendor offered 
the property for sale to a co-sharer who refused 
it, then be can sell to anybody at that or higher 
price without notice to ihat co-sharer. {Tudball 
and Rafique, JJ.) Ghulam Mohidin Khan v. 
Hardeo Sahai. 42 All. 402: 68 I. C. 93: 

18 A. L. J. 413. 

- Waiver of right—Acquiescence^Effect 

of. 

In a suit for pre-emption by the plaintiff as co¬ 
sharer and brother of the vendor, the vendee 
being only a co-sharer it was found that plaintiff 
was heavily indebted and had no money on hand 
and was wihing to sell his own share to the 
vendee. Held, that this conduct of the plaintiff 
am ■‘unted to acquiescence in the sale and was a 
bar to the suit, (Richards^ C. J. and Tudball^ J ) 
Anchal V. Dalip Singh, 47 I. C. 400: 

16 A. L. J. 779. 

- Waiver of right—Plaintiff present at 

sale—Absence of protest — Effect, 

Where a person was present at an auction and 
did not bid at all and the auction was wi hdrawn 
for insufficiency of price and was put up for 
auction a second time and sold to a third person. 
Held, that the conduct of the person amounted to 
a refusal to purchase, and that he was not entitled 
tOimaintain a suit for pre-emption. (Richards, C.J. 
and Tudball, J.) Chithru Singh v. Bhagwant 
Singh 46 I. C. 106 : 16 A.L.J. 492. 

- Waiver of right not exercising right j or 

an unduly long period. 

Not exercising right of pre-emption till more 
than a year after a sale, in spite of previous wide 
publication of the intention to sell, is tantamount 
to waiver of the right of pie-empiion. (Richards. 
C.J, and Rafique, /.) Naunihal Singh v, Kam 
RATAN. 39 All. 127 : 37 I. C. 511 : 

14 A. L. J. 1138. 

__ -Waiver of right —Bona fides of vendor. 

Under a custum ot pre-emption, a co-sharer 
wishing to sell should first offer the property to 
his other co-sharers. The vendor offered the 
property to plaintiff, who refused to give more 
than Rs. 160 He then sold tbe property for 
Rs. .35. In the circumstances the conduct of the 
plainti^ amounted to a refusal to purchase the 
proper/y when offered to him. (Richards. C. J. 
and Tudball, J ) Indraj v. Brother Clemal. 

37 All. 262 28 I. C. 272 ; 13 A. L. J. 288. 

_ Waiver of right—Acquiescence—Accept¬ 
ance of mortgage money from vendee is not. 


FEE-EMPTION—Waiver of right. 

Where a person who is a mortgagee of the 
properties sold bv the vendor accepts the mort¬ 
gage money from the vendeei he does not thereby 
lose any right of pre-emption which he might 
have in respect of the property sold. Such 
acceptance of the mortgage money does not 
amount to waiver or acquiescence. 35 C. 402 
followed. [Broadway and Brasher, Jj ) Kanshi 
Ram V. Bhoja Ram. 1924 I. 169. 

- Waiver of Right—Acceptance of mort¬ 
gage money from vendee—Delay. 

Acceptance of mortgage money from the vendee 
and the omission to assert or escrcise the right 
for a considerable time, do not amount to a waiver 
of the right. (Martineau. J.\ I^am Din v, Jalal 

4 lah. I. J. 204 : 1922 Lah. 42. 

- Waiver of right—Rejusai to purchase at 

fair price. 

The conduct of the plaintiffs in refusing to 
purchase the property except at a price far below 
its real value amounted to a waiver and they 
could not enforce their right of pre emption. 37 
All 2t)2 ; 33 All. 637 Ref. Flaintifls had no 
reasonable ground for entertaining the belief that 
Rs. 2,000 was an excessive price (Shaai Lai and 
Martineau, JJ.) Mukh Ram v. Hafjas. 

1 Lah. 61 : 69 F. L. B. 1920 : 65 I. C. 879 : 

42 P. W. E. 1920 

• 

Waiver of right—Sale of property by 
judgment^Debtor under O. 21, R. 83 (2„ C. P, C. 

Where a judgment-debtor sells property under 
O. 21, R. 83 (2) of the C. P. Code and even though 
it does not become absolute until confirmed by 
the Court, it cannot be said to be a sale by a 
Court in execution of the decree and thus not 

liable to pre-emption. 49 P. R. 1911 Dist. Tbe 
failure of a person emiiled to pre-empt to outbid 
the purchaser at an auction sale does not amount 
to waiver. ( Scott-Smith and Dundas, JJ.) Amad 
Jan V, Kishon Chand. 62 i. c. 337. 

- Waiver of right—Second sale—Pur¬ 
chaser from vendee having suPirtor right. 

A plaintiff in a pre-emption suit cannot success¬ 
fully pre-empt a delendant who is the assignee 
of the original vendee on the ground that he had 
waived his right to pre-emption on tbe original 
sale. (Le Rossignol, J.) Bola v. Bhikha. 

49 I. C, 147 : 8 F. E. 1919. 

- Waiver of right—General assent to sale. 

The vendee went to the riUagc in which the 
land in suit was situated and informed some o 
the villagers including the plffs. that he contem¬ 
plated purchasing the land. A general assent 
was given to such purchase, but the agreement to 
purchase, was not at the time entered into be¬ 
tween the vendor and vendee and no offer was 
made to tbe pre-empters after the sale. Held, 
that the plffs. had not by ♦■heir conduct waived 
their right of pre-emption and they were not 
debarred frorn exercising their right. 27 All. 670 
Appr. (Shah Din and Scoit-Smiih, JJ.) Hindu 
Khan v. Indar Narain. 60 F. E. 1918 : 

19 F. L.E. 1918 : 43 I. C. 1006 - 

40 F.W.B. 1918^ 
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PRE ^:MPTI0N—Waiver of right. 

-PTfliotfr of right —PrC'evtptor assisting 

in^snU and demarcating land. 

A pre-emptor wh i assists in negotiating a sale 
and demarcating the Beld sold must be deemed to 
have waived his right to pre-empt. 8 I. C. 2-46 
Foil. 37 P. H iy08: 99 P. H. 1910; IOC P. K. 1885; 
78 P. R 1881; 185 P. L. K, 190> Dist. {Johnstone 
and Rattigan, JJ.) Fateh Chand v. Kjrpasingh. 

76 P. W. B. 1912 : 48 P R 1912 : 

13 I. C. 661 : 45 P. L. B. 1912 

- Waiver of right — Proof. 

Where the trustee of a temple executed an othi 
mortgage (containing a right of pre-emption, and 
subsequently called on the mortgagee to advance 
a further sum for temple purposes and the mort¬ 
gagee expressed his readiness to advance the 
sutQ of tne mortgagor would satisfy him that it 
was for temple purposes and tha mortgagor 
undertook to satisfy him, provided he would 
deposit the sum with a third party, the mort¬ 
gagee does not waive the right of pre-emption. 
{Benson and Sundara Aiyar, JJ.) Palakunnath 
Kolavi V. Nakayana Mangalanath. 

(1911) 1 M. W. N. 263 : 9 I. c. lOlU ; 

9 M. L. T.495. 

•Waiver of right — Former proprietor — 
Effect on other proprietor’s right. 

The withdrawal by a former proprietor of his 
claim lor pre-emption witb regard to a portion of 
the properly sold gives an opportunity to the per 
son, who has the next be^.t right, to enforce pre¬ 
emption in regard to the portion about which the 
former had withdrawn his claim. {Kanhaiya 
Lai, J,) Debi Dayal Singh v. Indarpal Singh. 

2 U. P. L. B. tJ. C.) 61 : 

661. C. 830 : 22 0. C. 373. 

Wazib-al-arz. 

Construction. 

Evidentiary value of. 

Partition 

Prelerential claim. 

Miscellaneous, 

Wajib-al-arz—Construction. 

- Wajib'ul-arz — Construction. 

The plamti^ in a suit for pre emption relied 
on a which put forth the cxi'^tcnce 

of a right to pre-empt in the village in question 
and provided for the settlement of disputes. 
There were also some provisions which related 
to matters ol contract. Held, it was also a record 
of custom on which the party could rely. {Lind¬ 
say and Kanhaiya Lai, JJ.) SH6R Mahomed 
Khan v. Parbhu Lal. 21 A. L. J. 801 : 

46 All. 47 : 1924 All. 274. 

- Wajib-ul-arz—Construction—}is se razi 

ho— Meaning. 

A wajib-ul-arz provided that a co-sharer is at 
liberty to sell his share but that he must first 
offer it to co-sharers in his own patti, preference 
being given to near relations, that if none of the 
persons just mentioned wcic willing to take the 
property he is at liberty to sell to co-sbarers in 
any other ihok or patti. These words however 
were qualified by the addition of the words *' fis 
$c razi ho. " //z/ff, that the plaintiff, pre-emptor 
cannot inaiotain a suit, unless he can show that 


PRE-EMPTION—Wajib-ol-arz—ConstnictiOD* 

he is a person whom the vendor approved of as 
a purchaser of the property. Bearing in mind 
the unusual language of this document it is not 
proper to treat it as a valid record of an existing 
custom. {Rafique and Linisay, JJ.) Pandit 
Nathu Ram v. Ghanshiam. 1923 A. 519. 

- Wajibul-arz—Construction. 

Under the custom of a village as recorded in 
the wajib-ul arz a co-sharer who wished to alie¬ 
nate his share was bound to offer it in the first 
Instance to a “ Qarib Ekjadi". thaton a 

proper construction of the wajib-ul-arz a great¬ 
grandfather’s descendant could fairly be describ¬ 
ed as a " Qarib Ekjadi", i,e., a near descendant 
of the same comm^'n ancestor. Held, furtbet that 
the alienor was entitled to choose any co-sharer 
from amongst the whole body of persons who 
would fairly be descendams of the same common 
aricestoriwith himself. {Rafique and Piggott, JJ.) 
Kundan V. Sobhan Ram. 1923 A. 37 6. 

- Wajib-ul-ars —Construction. 

Where in a Wajib-ul-arz the words *Haq-i-shufa- 
jaiz-hat" occurred held that the words meant 
that the co-sbarers could enforce the right of pre¬ 
emption according to Mahomedao Law, 28 A. 60 
referred to. {Rafique and Lindsay, Jj.) Shya^I 
Lal V. Padam Singh, L B 4 A. 849 : 

1923 A. 296. 

- Wajib ul-arm—Construction. 

A Paragraph in a wajib-ul-arz provided that in 
the case of a transfer by a co-sharer to a stran¬ 
ger some relations in the first instance and fail¬ 
ing them co-sharers were to take the property in 
preference to the stranger. Held, this did no I 
prove a custom of pre-emption in the village. 
{Rafique and Piggott» JJ.) Abdul Karim Khan 
V. Qasiu Ali Khan. 21 A. L. J, 61 : 

L. B. 4 A. 82 : 1923 A. 254- 

. — - Wajib-ul arz — Construction — 'Bhai' and 

^Beradarzadahi'—Meaning of. 

In a wajib-ul-arz bestowing right of pre-emp¬ 
tion the words ' bhai” and ’* biradarzadah” arc 
wide in their application and include distant 
relations descended from a common ancestor, 
and are not limited to own brother or brother’s 
sons. [Rafique and Lindsay JJ.) PAZAtHAQr. 
Aziz Hasan. L. R. 4 A. (Civ). 23 : 1923 A. 163 

■ - Wajib-ul-arz—Construction —‘ Hissedar 
Karibi’—iMeaning of. 

“ Hissedar kaiibi" is an ambiguous expression 
and may mean either a co-sharer nearer in space 
or one nearer in blood relationship and therefore 
a plaintiff i»' a pre-emption suit placing reliance 
on that expression in tlie wajib ul-arr must show 
that it means a co-sharer nearer in space to the 
vendor. {Lindsay and Sulaiman, JJ.) Bholai 
Pandey V. Khhial! Pandby. 

L. B. 4 A. (Civ). 660 : 1924 A. 466. 

- Wajib-ul-arz -Construction —B iradavan 

quurtbi ekjaddi—If includes uncle — 

The pre-emption clause of a Wajib-ul-arz gave 
the first right to biradavan quaribi ebjaJdi then 
to co-sharers in different ways. In a suit for 
pre-emption by a co-sharer but not a relation 
against a vendee, aa uncle, held that biradavan 
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PBE-EMPTION—Wajib-al-arz—Construction. 

quaribt ekjuddi included uncles, that they need 
not be co-sharers and tnat they had a right pre¬ 
ferential to that of a CO sharer. [Tudball and 
Sulaiman, JJ.) Shib Lal v Thakur Damber 

64 I. C. 617; 19 a L. J.889 

• Wajib-ul-arz—Construe Hon — Classes of 
pre-emptors enumerated^Rights inter se not 

given. 

Where the wajib-ul-arz of a village provided 
that in case of a transfer of property the right to 
claim pre-emption would be as follows “ hrst to 
warisan ekjaddt quaribi. then to htssedar of the 
patti and then toco-sharers in the village.” Held, 
that the correct interpretation of ihe wajib-ul-arz 
was that toe right of pre-emption arose only 
when there was a sale co a stranger, as i( was not 
clear tnat the clause applied to tne case of a sale 
to a co-sdarer. (Tudball and Sulaiman JJ,) 
Mathuka Singh v. Ram L4l Singh. 

64 I. c. 486 : 19 A. L. J. 903. 

- Wajib-ul-arz — Construction. 

The wajib-uHarz of a village set out a list of 
sharers who owned an entire mahal and then a 
list of owners of mtiafi and resumed tnuafi lands. 
It aUo recorded a right of pre-emption in cases 
of transier by co-sharer • held that upon the sale 
of a part of resumed muaji plot a co-sharer in 
that plot cannot claim pre-emption, as the clause 
as to pre-emption did not apply to them. (Tud 
■ball and SulatmanJJ.) Radha Kishun v. Abbasi 
Begam. 64 1. c. 480 ; 19 A. L. J. 859. 

- Wajib-ul-arz—Construction. 

Where a wajio-ul-arz gave an ek-jaddi brother 
of a co-sharer a preieremial right of purchase and 
if he did not purchase the co-sharer was entitled 
to sell to a co-sharer or to a stranger; held that 
wajib-ul-arz placed the other classes of co-sharers 
and a stranger on the same footing and coat the 
<;o-sharers had no prelerential ri^ht as against 
the stranger. (Tudball and Rufique, JJ.) Sheo 
Bakhsh V. Mjkhtar Singh. 61 l.C. 894 (All.). 

- Wajib-ul-arz —Construction — Karabat- 

mand Kartbt, 

A person removed from the vendor by eleven 
degrees is not a Karabalmand Karibi and so 
where a wajib-ul-arz gives a right of pre-emption 
to a Karabalmand Karibi, a person removed by 
eleven degrees cannot pre-empt. (Tudball and 
Raftque, JJ.) Talib Husain Khan v. Dukkhu 
Khan. 60 I, C. 992 :19 A. t. J. 108. 

-- Wajib-ul-arz — Construction—Insolvent's 

property by Official Assignee. 

On the application of a creditor of a person 
adjudged an insolvent his property was sold by 
puolic auction by the Official Assignee. Held, 
that the village custom oi pre-emption as record¬ 
ed in the wajib-ul-aiz referred to voluntary sales 
by co-sharers, and was not applicable to an in¬ 
voluntary sale by a Court through the Official 
Assignee. 27 All. 672 Dist. (Tudball and Rafique, 
JJ.) Ghulam Mohiuddin Khan v. Hakdeo Sahai. 

42 All. 402 : 58 I. C. 93: 16 A. L. J. 413. 

-- Wajib-ul-arz — Construction—Bhalija — 

Meaning. 

A wajib-ul-arz gave a right of pre emption 
first to *'bhai Bhalija Sank Haqiyatr The plE 

c D— VOL. IV 51 


PBE-EMPTION—'Wajib-ul-arz—Construction. 

pre-emptor was the own brother of the vendor 
the vendees were cousins, being the descendants 
of the great-grandfather of the vendor. Held, 
that the word Bhatija ’ in the vernacular has a 
far wider meaning than the words “ brothers >’ 
and nephews in E-.glish, and that the piff. had no 
preferential right over the vendees. (Tudball 
and Rafiquc, JJ ) Samher Singh v. Sher Singh 
18 A L.J. 454 ; 66 l.C. 183 : 2 U. F. L. R. All. 158. 

- Wajib-ul-arz—Construction — Hissadar 

qaribi—Meaning, 

It is by no means clear that quaribi indicates a 
blood relation. (Tudball and Rafique, JJ.) 
Bhagwan Das v. T«j Ram. 66 I C. 148. 

- Wajib-ul-arz—Construction—Co-sharers. 

One Wajib-ut-arz recorded a right of pre¬ 
emption and another four years later relerred to 
the first one. Both logether mean that every 
co-sharer must offer his share to the co-sharers 
befote sale. \Ricliards. C. J. and Rafique^ J.) 
Chand Rai V. Bhagawant Rai. 

50 I. 0. 90: 17 A. Z. 3. 461. 

-- Wajib-ul-arz — Construction. 

On the construction of a Wajib-ul-arz, held, 
that even in cases of a sale in favour of a rela¬ 
tion a nearer relative of the vendor is entitled to 
pre-emption. (Richards, C.J. and Tudball J.) 
GuLZAR ALI V. SlADAT HUSAIN. 43 I. C. 2. 

- Wytb-ul-arz — Construction. 

The son-ia-law of a Hindu is not qarabat lar 
Karibi. (Richards, C. J, and Tudball, J.) Maha- 
BiR Prasad v. Mahadeo Prasad. 

33 I. C. 495: 14 A. L. J. 447. 

- Wajib-ul-arz — Construction — Rishta- 

dar Karibi—Rtchtadar Baid 

A connection by marriage is not even Rishta- 
dar Baid and cannot entitle a person to pre-emp¬ 
tion against a Rishtadar Karibi to whom a prior 
right has been given by the wazib-ul-arz. (Tud¬ 
ball, J.) Fakhranbabi V. Naghesharram. 

13 I. C. 954: 9 A. t. J. 84. 

- Wajib^ul-arz—Construction of. 

Where a Wajib-ul-arz gives a right to a co¬ 
sharer to mortgage or sell his property provided 
he has first offered if to a select class of persons, 
the rignt to pre-emption arises, the moment the 
co-sharer mortgages or sells in contravention of 
the terms of the wajib-ul-arz. (Richards^ C, /. 
and Tudball, J.) Raja kam Singh v. Pars Ram 
Singh. H i. c. 628. 

- Wajib-ul-arz—Construction — Hissadar 

Shaik Milkiai—Meaning. 

Where in pursuance of a Wajib-ul-arz of 1833 
grantiog a right ot pre-emption to a co-sharer 
against strangers, the right was first given to a 
brother and secondly to a “Hissadar Shaik 
Milkiat” the latter ought to be tr^*ated as a co- 
^ha^cr in the property sold. (Richards, C, J. and 
Tudball, J.) Hansrani v. Muhammad Saddiq 

11 I. C. 676. 

I Wajib-ul-arz — Construction — Shurka 
Deh, —Meaning of. 

The words **Shurkai Deh” mean and imply 
that the pre-emptor in question must be a 
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PRE-EMPTION—Waj ib-ul-arz—Construction. 

< 

partner with the vendor in the same Mahal. 
(Richards. C. J. and Tudball, J.) Ganga NaRain 
j. Parbhu Kurmi. It- I- C. 320. 

- Wajib-ul-arz — Construction — "Sharik 

deli", mea ning — Cotistruction. 

The word ’ vSharik Deh" taken in tbeir natural 
sense imply that the co-sharer in question shares ; 
with the vendor in the same uni tot ihe village. 
{Richards. CJ and Tudball, J.) GaNGA Sahai v, 
INDARJIT Singh. 11, I.C. 290. 

- Wajib-ul-arz — Construction. 

Where bv a wajib-ul-arz were given a right 
of pre-emption hrst to brothers or descendants 
from the same stock and secondly to Hissadaran 
Patti Dip, held, the expression meant co-sharers 
in the same paiti. {Griffin, J.) Khubi v. Kamjas. 

9. 1. C 856 

- lVa/ib-u/-arc~ Construction — Entry in 

— Hissadar Raribi - ■ Meaning of 

A contained the following recital- 

“Each individual co-sharer has a right to trans¬ 
fer hi'j property b> sale or mortgage but while 
transferrii.g it, he will offer it first to bis brothet 
and near co-shaiers (Hissadar Kai ibi) and in case 
of refusal, he will ask the other co-sharer and if 
he too refuses to take the property then he will 
mortgage or sell it to a stranger’* lield, that the 
words Hissadar Karibi, relate to oearuess in 
space. [Richards and Tudball JJ.\ Kishan v. Ram 
Sahai. 9 I. C. 494. (All.) 

■ ■ IVafib-ttParz — Construction. 

A wajib-ul-arz contained three classes of pre- 
emptors |i) Hissadar Karibi, (2) other hiss'idaran 
of the thoke (31 hissadars in other thoke-i. Held, 
nearness io space and not in blood was meant bv 
Hissadar kanbi.) 1 A. L. J. 272, 1 A L. J. 705; 
2 A.L. J. 707 Ref.) (Karamat Hussaitu /.) SUR*J 
Bali v Nakechkd Tewari. 9.1. C. 276. 

— IVajib’ul-arz^Construction. 

A wajib-ul-arz provided pre-emption in favour 
of apna shaft H'ld by "Apna Shahi" was meant 
co-sharer near in space i. in the same patti 
and not co-shArer who is near in blood rcla»ioii- 
ship. {Richards and Tudbalt, JJ.) Lakhan Sinoh 
Bishan Nath. 

S3 All. 299: 0 I. C. 49: 8 A. I. J. 51. 

Wajib-ol-ara—Evidentiary—Value of. 

— Wajtb'ul-arz—Evidentiary value of. 

The waj»b-ul-arz of 1800 and 1886 allowed pre- 

empti'^o among co-sharers but differed in the 
order of prefe/encc. but agreed that a near rela¬ 
tion of the co-sharer was the first to be entitled 
to it Held, a suit based on such relationship 
could be maintained. {Lindsay and Suiaiman, 
JJ.) Dbanraj Misir V. Rameshwar MlSIR. 

46 All. 170: 21 A. L. J. 928: L. B 6 A 14 : 

1924 All 227. 

'^Wafib-ul-arz—Evidentiary value of — 
Evidence of custom. 

An entry as to the right of pre-emption record¬ 
ed in a wajib-ul-arz is certainly good prima 
facie evidence of the existence of the custom 
unless there is internal evidence in the wajib-ul- 
arz Itself or some other evidence or circumstance 


pre-emption—W ajib-ul-arz—Partition. 

to rebut it. If a wajib-ul-arz is of an unusual 
nature and in the very same clause in which 
reference is made to pre-emption, reference is 
also made to number of other matters which 
could not possibly have been ma ters of custom^ 
ihe presumption would be rebutted. An entry, 
which lays down that a right exi>ts which can¬ 
not be based «'n a custom having the force of 
law, is valueless as evidence to prove such cus¬ 
tom. (Lrridsoy and Suiaiman, JJ.) BalwaNT 

Singh v. Mare Singh. 

21 A. L. J. 642 : L. B. 4 A 261 : 

1924 A. 62, 

- Wa;ib-ul-arz — Evidentiary value of. 

Where a wajib-ul-arz recorded a custom of 
pre-emption in respect of sale and mortgage but 
in a later wajib-ul-arz the custom was said to 
exist in respect of intikal and the question was 
whether the custom applied to leases. Held that 
by the mere use of the word intikal lease was 
not included in ihe custom. (7 and Rafique, 

JJ.) Mukhlal Kai v. Hikanand Singh. 

19 A. L. J. 442: 62 I. C 884: 3 D. P. 1. B. (All) 81. 

--- IVaJib-uParz — Evidentiary lalue of — 

Custom of substitution. 

Where a wajib-ul-arz of a village recorded the 
right 01 pre-emption in case of transfer of any 
kind to a co-sharer in a particular order and laid 
down the procedure to be adopted in exeicising 
the said right and also provided for the terms 
applicable to a pre-emptor borrowing money 
iTom the mortgagee creditor by mortgaging the 
same property, that an c.vtracl fiomthe 

wajib-ul-arz is evidence to be taker, into conside¬ 
ration in considering the issue as to whether or 
not the custom exists; but ihe mere production 
of the extract is insufficient to prove the existen¬ 
ce of the custom lor substitution. {Richards, 
C. J. and Tudball, J.) Khurshed Ali v. Abdul 
Masjid. 38 All. 361: 36 I. C. 210; 

14 A. L. J. 441. 

- Wajib ul-arz—Evidentiary value of— 

Owner of tsvlated plot. 

An owner ol an isolated plot of land in a Mahal 
not assessed to Government Revenue cannot pre¬ 
empt. {Richards, C. J. and Tudball, J.) MawaRI 
V. Mulchand. 34 All. 434: 14 I. C. 278: 

9 A. L. J.670. 

- li'ajib ul-arz—Evidentiary value of. 

Wajih ul-arz as evidence varies in value accord¬ 
ing to circumstances. Where the Wajib-ul-arz 
was not a clear record of custom but of a num¬ 
ber oi arrangements between co-sharers it was 
held to be insufficient to establish the custom of 
pie-emptiOQ. {Richards and Tudball, JJ») DhaIN 
Kuar V. UUAN Singh, 10 I. C. 668: 8 A. L. J. 78& 

- WajibuParz—Evidentiary value of 

Presumption. 

The existence of a right to pre-emption is pre- 
Slimed by la\v» in Ondb aod an inconclusive entry 
in the Wajib-ul-arz is not sufficient lo rebut it. 
{Kanhaiya Lai, A, J. C.) Kandhai v. JhabBA. 

42 I. C 60: 4 0. L. J. 462. 

Wajib-al-arz— Partition. 

- Wajtb'iii-arz — Partition — Perfect 

Effect. 
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PBE-EMPTION—Wajib-ul-arz—Partition 

Where after the preparation of a wajib-ul-arz 
contain’ng an agreement as to pre emption bet¬ 
ween co-sharers, the village was penecily paiti- 
tioned and no Iresh contract was entered into, 
held ihat ihe waj'b-ul-ara contract had ceased to 
be binding on the co-sharers. {Richards CJ. and 
Tudball, J.) Fakgas Singh v. Mansab All 

24 I. C. 416. 

- Wafibul-arz — Pariiiion— Perfect— 

^Hissadar deh'—Meaning of. 

'Hissa Oar Deli, appearing in a wajib-ul-arz 
means a sharer in the village, and a perfect 
paitnion subsequent to the preparation of the 
wajib-ul-arz has not the effect of converting it to 
mean a Cti-sharer in the mahal. 

Per Karamat Hussain, Deh and Mahal are 
two dis inct conceptions. In one Deh there may 
be several Mahals and in one Mahal there may 
be several Dehs or portions of them. It however 
sometimes happens that a definite area of land is 
one Deh and also one Mahal. This is pure acci¬ 
dent and mu t not lead to the erroneous notion 
that when the term Deh and Mahal may be pre¬ 
dicated of one and the same area of land, they 
become synonymous. {Knox and Karamat Hus~ 
sain, JJ,) JiVAN RAM.t'. TiVADi Singh. 34 All. 13: 

11 1 C. 30h: 8 A, L J. 1072. 

Wajib’ul arz — Pariition—Effect of. 


PRE-EMPTION— Wajib-ul-arz—Preferential claim 

the same thok, and after him the co-sharers in 

other fhoAs. had the same right. Held, that the 
co-sharer in the same thok as ihe vendor had a 
preferential claim 3S against the vendee who was 
a co-sharer in a different thok. [Richards, C. J. 
and Tudball, J.) Audh Behari Pande v! JadU- 
bans Misir. 29 I, c, 485 


WaJib’Ul-arz-^Preferential claim. 


Held, that under the terms of the waiib-ul-arz 
the ek jaddt co-sharer had a preferential claim to 
pre-emption over a co-shater in the mahal. 
{Richards, C. J. and Tudball, J.) Munna Lal v 
Kalika Baksh Singh. 29 L. a. 425. 

- Wajib-ul-arz^Preferential claim—Divi¬ 
sion into several Mahals ^ Suit on ground o 

nearness of relationship. 

Where a village had been partitioned into seve¬ 
ral Mahals and there was an arrangement of pre¬ 
emption to the effect that one co-sharer had to sell 
only to his near co-sharer and then to sharers in 
the paiti, mahal or vulage, Held, the provision 
gave a preferential right of pre-emption to sharer 
in one Mahal who was a relation over sharer in 
anoiher Mahal and not related. {Richards, C. J. 
and Tudball, J.) Yad Ram v. Chhedlal. 

36 All 478 : 21 1. C. 628 : II A. L. J. 766. 


The right of pre-emption was coafeired on the 
co-sharers in a village by the wajih-ul-arz of the 
village. Subsequently the village was divided in 
3 mabals and separate xvaftb-ul-arzes were pre¬ 
pared incorporating bodily however the pre-emp¬ 
tion clause in the original. Held the right of pre 
emption continued to all co-sharers in the village 
as before and was not restricted to the co-sharers 
of the mahal in which the property is situated. 
{John Stanley, C. J. and Bannerjee, J ) Chiphur 
V. Abdul Hakim. 33 All. 296: 9 I. C. 23: 

8 A. L. J. 23. 

Wajib-ul-arz—Preferential Claim. 

-- Wajib-ul-arz — Preferential claims — 

Vendee and pre-emptor of the same category — 
Effect. 

Where the wajib-ul-arz divided persons entitled 
to claim pre-emption into three categories and 
the vendee and the pre-emptor belonged lo the 
same category, a suit for pre-emption does not 
lie. {Raftque and Piggott, JJ.) Raghunandan 
Singh v. Mulak Raj Singh. 21A. L.J 84: 

L B. 4 A. 87: 1923 A. 255. 

_ — Wajib ul-arz— Preferential claim — Dif¬ 
ferent mahals. 

A wajib-ul-arz pr**pired before the paitition of 
a village into mahals gave rights of pre emotion 
first to brotheis and nephews, then to cousins who 
were co sharers, then to co-sharers in ihe patti 
and then to co-sbarers in the village. Held, that a 
co-sharer in one mahal had ro right to pre-empi 
property in another mahal where he was not a 
co-sharer. {Richards C.J. and Tudball, J.) Khav- 
ali Ram V. Kali Charan. 37 All. 673: 

29 I C. 1000: 13 A. L. J. 712. 

- Wajib-ul-arz—Preferential right. 

The Waiib-ul-arz of 1860 and 1883 of a village 
recorded the fact that the co-sharers had a right 
of pre*«roption. that after him tbe co-sharer in 


Wajtb-ul-arz — Preferential clai 


m 


Hissadar karibi. 

A mere statement in a wajib-ul-arz that the 
right i> pre-empt should in the first instance be 
given to a nearer co-sharer does not give a pre- 
ferei-nial right to a blood relation of the vendor 
who in other respects was on equal footing with 
the vendee, to pre empt. {Richaras, C. J and 
Tudball, J.) Jagdatt Misra v, Dalthaman. 

11 I. 0. 286. 

Wajib-ul-arz—Preferential claim—His¬ 
sadar Karibi — Meaning of. 

There is no preferential right of pre-emption to 
a relation nearer in degree from the mere fact 
that a wajib-ul-arz mentions that the property is 
to be offered first to a * hissadar thok*’, evidence of 
special custom indicating the above is neces¬ 
sary lor the purpose of giving such preference. 
{Richards, C. J. and Tudball, J.) Ataullah v. 
samshuddin. ii I, c, 2’'8. 

- Wajib-ul-arz—Preferential claim—Qar- 

abatdar Qaribi—Meaning of. 

The Wajib-uTarz of a village gave a right of 
pre-empti n to three classes of people First 
near relatives (Qarabatdar Qanbi) Secondly near 
co-shaier in the same Thok thirdly co sharCi ir. 
another Thok. Both ihe vendees and the pre- 
emptor were co-sharers in the same Thok but the 
latter was nearer in blood to the vendor than tbe 
former. Held, that the plff. had no preferential 
right, there being nothing in ihe waiib-ul-arz to 
explain the meaning of the words Qarabatdar 
Qaribi nor any other evidence of the custom. 
{Richards, C. J. and Tudball, J.) Sadhq CharaN 
V, Birj Raj. 11 I. C 274. 

Wajib-ul-arz—Preferential claim. 


It is manifest in a Wajib-uTarz different class- 
ses of pre-emptors were mentioned Alatarjib lf.9) 
one alter another. Held, that the right of pre-em- 
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PRi; I :i.PXION—Wajib-ul-arz-Preferential claim. 

ption existed between the different classes of pre 
emptors infer Se i.c. one class of pre-emptors ex¬ 
cluded another. (Bannerji, J.) Sheobaran Singh 
i;. NanUaRI Lal. lore. 442. 

-- Wajib-ul-arz —Preferential claim —Near 

relation—Member of the same caste. 

A Wajib-ul-ar: provided “the right of pre-emp¬ 
tion IS given first to co-sharers or who are near 
in blood to the vendor and then to other cosharers 
of the same caste and lastly to the co-sharers of 
the village’’ Held that near relation had a pre¬ 
ferential right over persons of the same caste. 
(Karamat Husain, J.) liHAGVVAT DiN v. Sheo 

Dial. 10 I. C. 40. 

Wajib-ul-arz—Miscellaneous. 

—- Wajib-itl-arz—Simple Mortgage — Rehan. 

Wajtb-ul-aiz of 1875 gave a right of pre-emp¬ 
tion in the case of “rehan” (mortgage). Held, that 
the right could not be exercised if the transaction 
was a simple mortgage. (Richards^ C. J. and 
Tudball, J.) Marram Khan v Sakhawat Khan. 

29 I. C. 564. 


Who can pre-empt. | 

- Who can pre-empt—Mortgagee in posses¬ 
sion—Rights of, 

A mortgagee in possession docs not get a pro¬ 
prietary interest in the properly and is not enti¬ 
tled to claim or nssist a suit for pre-emption 
(Lindsay and Sulatman, JJ.) Padam Singh v. 
Umrao Singh. L. R. 4 A. 272 : 21 A. L J. 527 : 

1924 A. 48. 

—- Who can pre-empt — Co-shartf—Patti — 

imperfect Partition, 

A plaintifi claiming to pre-empt as a co-sharer, 
must prove that he is one of the class of co-sharers 
\eithin the meaning of the Mah. Law. In an 
imperfect partition of a village where there is 
complete separation of all rights, the owner of a 
patti in that village cannot be regarded as a co¬ 
sharer and consequently be has no right to pre¬ 
empt as co-sharer. (Tudhall, and Rafigue, JJ.) 
Mathura Prasad v. Hardeo Baksh Singh. 

42 All. 477 : 66 I. C. 174 : 18 A. L. J 618. 

- Who can Pre-empt — Zamindar*s right to 

pre-empt hous<*, 

A Zemindar owning a fractional share in the 
Zamindari it' which a house is situate, cannot, 
under the Mahoinedan law, thereby pre-empt the 
hou^e. (Richards, C. J. and Tudball, /.) Abour 
Rahman v. Hidayatullah. 20 I. C. 367 : 

12 A L. J. 88, 

- Who can pre-empt—Mahomedan Law — 

Classes of pre-emptors. 

Pre-emptors are of three classes viz co- 
sh.irers in the subject matter of sale, in its appur¬ 
tenances and erntiguous neighbours. (Richards 

and Tudball, JJ.) Lakhan Singh v. Bishan Nath. 

33 All. 299 : 5 I. C. 49 : 8 A. L. J. 91. 

-— - Who can pre-empt—Right of foint 

Hindu family—Sale by—Father — Necessity — 
Right of sons ta pre-emvt. 

In a |oint Hindu family consisting of a father 
and his son, the father is presumably the manag 
ing member of the family and prima facie a sale 


PRE-EMPTION—MiscellaneouB. 

by him is binding on his sons. 42 A. 264 Ref. 
The sons in a joint Hindu family cannot main¬ 
tain a suit to pre-empt a sale of a joint family pro¬ 
perty made by the father as a manager and for 
legal necessity. J,i Sukha Ram v. 

KoTU Kam. 67 1 C. 76. 

- Who can pre-empt—Joint family property 

—Sale by a member. 

When a joint Hindu family property is sold by 
one of the members of ihe family a suit lor pre¬ 
emption by another member of the same family 
is maintainable in Oudh. (Wazir Hassan, AJ.C.) 
Ramadhin Singh v. Surajpal Singh. 

25 0. C. 57 : 8 0. L. J. 506 : 1922 Oudh 116. 


- Who can pre-empt — House — Vicinage. 

Under the law, the sale of Mokuraii interest 
does not give right of pre-emption. Where a 
house is sold apart trom the site for occupation, 
Ihe right of pre emotion accrues to the owner of 
the adjoining house on the ground of vicinage. 
(Coutf s and Sultan Ahmad, JJ.) MaHOMBD Jamil 
V KhUB Lal Raut. 2 Pal. L. T. 1*8 ; 

5 P. L. J. 740 : 68 I.C. 534 : 1921 Pat. 130. 


- lyho can pre-empt — Agriculturist — Shei' 

khs—Noti]icatton by local Government. 

A sbeikh who bore the title of “sheikh’* not by 
reason of conveision but by reason of his mem- 
bcfship of some tribe of sheikhs domiciled in other 
pi»rt of India, could not claim to be a member of 
the agricultural tribe of sheikhs as notified by the 
local Government in the Peshawar and Kobat 
Districts. When a person claiming the privileges 
of an agriculturist of the Konat Districts is not 
even a member of any tribe of sheikhs but has 
merely received the application “sheikhs by re¬ 
ason of conversion, it is inconceivable that he 
can thereby assume membership of the notified 
agricultural tribe. His title of sheikh however 
univcr>ally. conceded is nothing more than an 
bonourific appellation It can no roorc alter the 
legal status of the recipient than any other appcl- 
latum which is conferred upon him by popular 
opioioQ. He does not become a member of un- 
agricultural tribe and cannot without fulfilling the 
condition laid down in the proviso to S, 11 o 
Act II of 1905 sue for pre-emption in respect of 
agricultural land. (Pipon, J.C.) MUA 2 AM SHfc'^ 

V. Fazal Rahman. 71 I. C. 312. 


Misoellaseooi. 

- -Mesne protits- Right to—When arises— 

C. P. Code O. 20, R. 14, . , . . .. 

A pre-emptoi cannot be regarded in the s^e 
light as an ordinary purchaser of an estate. His 
right to possession of the property and the 
consequential right to mesnc profits arises on y 
On the d.ile when he pays the purchase price as 
finally decreed. (Lord Chancellor). 

Prasad v. Ramdhari, 44 Ctj* 675 • 

1 Pat. L W. 627 : 16 A. L. J 376 
21 0. W N. 786 : 26 C. L. J 3T3 
19 Bom. L E. 437 : 6 L. W. 65 
(1917) M. W. N. 470 and 811 
22 M. t. T. 196 : 44 I. A. 80 
39 I. 0. 988 (P C.| : 32 M. L. J. 459. 

Wajib ul-arz-Death of signatory— 


jorceabiliiy of right against heirs. 
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F&E.EMFTION—Miscellaneoas. 

The owners of a permanently setlled village 
entered into a wajib*ul arz to evidence a contract 
of pre-emption and signed the same. After the 
death of the signatories the question arose whe¬ 
ther a transfer was subject to pre-emption in the 
hands of their heirs. Held that the contract 
could no longer be enforced. 47 B. I9l applied. 
{Raftque and Piggolt, Jh) Balli Singh v. Raghu- 
BAR Singh. 45 A. 492 : 21 A. L. J. 413 : 

L. R, 4 A. 231 : L B. 4 All. (Civ.) 231 : 

45 All 492 : 1923 A. 511. 

- Sale by a stranger to another stranger 

allowing a sale to him—Right of pre-emptor — 
Price to be paid. 

Where a property was sold to a stranger and 
by him to another stranger, ihe pre-emptor is 
entitled to buy the property, by paving the price 
which the first stranger paid. {Richards and Tud- 
ball, JJ.) Kisiian r. RamSahai 9 I. C. 494. 

- Pre-emptor is not bound by recitals in 

sale deed. 

Recitals in deeds are evidence only against the 
parties to the deeds and persons claiming through 
them. A pre-emptor does not claim through the 
vendor or vendee and he is not bound by a recital 
of delivery of possession in the sale deed. {Marti- 
neau, J.) 1923 Lah. 31 (2). 

I 

I 

■- 'Compensation for pre-emptor for being \ 

kept out of the use of pre-emption money, ! 

The pre-emptor can claim reasonable interest 
for the period during which he is kept out of the 
use of theipre-emption money and the pre-empied 
property by any act or omission on the vendee’s 
part. {Johnstone, C, J ) Sardar Begam v 
JHANPA Mal. 37 I. c. 382 ; 170 P. W- R 1016. 

- by Reversioner challenging aliena¬ 
tion of Hindu widow—Bound to pay amount 
advanced for neaessiiy. 

A pre-emptor having purchased property alie¬ 
nated by a widow cannot call upon the reversion¬ 
er challenging the alienation to pay more than 
what was advanced by him to the widow for a 
necessary purpose. {Shah Din and Chevis, JJ.) 
Gojar V. Auliya. 184 F. L. R 1914 : 

78 F. B 1914 : 23 I. C 835 : 119 F. W. B. 1914. 


PRESIDENCY BANKS ACT (XI OF 1876). S, 23. 

—;- to—Remedy of pre-emptor—Pro¬ 

cedure. 

A pre emptor is not confined to a suit in the 
Civil Court to enforce his right. He must do one 
of two things within limitation ; he must institute 
a suit for pre-emption or he must obtain a conve¬ 
yance from the vendee. If he has done neither 
of these things, the mere fact that he has stated 
that he possesses the right, that he has approached 
the vendee or that they have relerred their matter 
to arbitration, will not prevent the bar of limita¬ 
tion. A pre-emptor who refers the claim to 
arbitration and then makes an application under 
Sch. II. para. 20 is proceeding by suit and the case 
IS governed by the limitation applicsbie thereto. 
{Simpson, A. J, C.j Sheo Dutt Bahadur Singh 
V. Bishunath Singh. 1923 Oudh 91. 

- Created by contract, in Oudh. 

A clause, put in a deed prohibiting transfer of 
property in favour of any person other than one 
mentioned therein creates a right of pre-emption 
in favour of such person. {Stuart, A. J. C.) 
Geribala Debi V. Chandika Singh. 

2 0. L. J. 289 ; 30 I. C. 285 : 18 0. C. 104. 

Decree—Deposit of money in court— 
Attachment 

The respondent obtained a pre-emption decree 
and was put in possession of property after 
payment. While the appeal was pending the 
magistrate recovered money in payment of fine 
due from the appellant who was convicted of a 
criminal offence. The pre-emption decree was 
reversed in appeal. Held, the appellants were 
entitled to possession of property contrary to the 
Lower Court’s order. Further, the Judge's action 
was highly improper in inierfering with money 
before the disposal of the suit. {Chamter, J.C. 
and Evans, A. J. C.) Haidar Hussain v, Ghasiti 

11 I. C. 227. 

FBEFEBENXtAL HEIR, 

See ( 1 ) Hindu Law—Succession. 

(2) Mah. Law—Succession. 

PREGNANCY. 

See Evidence Act, S. 112. 


- Involuntary sale—Right in respect of. 

In the case of involuntary sales in execution of 
decree for revenue there is no right of pre¬ 
emption unless specially conferred by statute 13 
A. 224; 24 A. 670, Foil. {Wallis, C. J. and 
Sadasiva Aiyar and Spencer, JJ.) Wasudevan v. 
IttjRARIGHIN. 41 Mad. 582 : 

23 M. L. T. 302 : ^918) M. W. N. 318 : 

7 L. W. 547 : 45 I. C. 46 : 34 M L. J- 412 (F.B.), 


PRELIMINARY DECREE. 

See C. P. Code. Ss. 2 (2). 97 and O. 20; 
HR. 12, 18. 

PRESCRIPTION. 

See (1) Adverse Possession. 

(2) Easement Act, S. 15. 

(3) Limitation Act, S. 28. Arts. 142 and 
144. 


-— _ Alienation by father—Suit to set aside 

by sons—Rights of pre-emptor. 

Where the sons sue to set aside an alienation 
by the father as not being supported by necessity 
a pre-emptor from the vendee stands in no better 
position than the vendee himself, except that less 
strict proof of enquiry into the necessity lor the 
loan would be sufficient in the case of the pre- 
emptor. The onus of proving necessity is not 
however shifted to the son. {Ashworth, J C.) 
JAUNA Prasad v. Balbhadar. 9 0. L. J. 601 

25 0. C. 388 : 1923 Oudh 147. 


PRESIDENCY BANKS ACT (XI OF 1876). 

S. 23 Ceftifioate — Bight of Person 
holdt^rg succession certificate—Transfer of shares, 
S. 23 does not prevent the Bank from accepting 
a succession certificate in lieu of Letters of Admn. 
and paying dividends of shares in the Bank to a 
person who has obtained the certificate and 
transferred the share to him. {Macleod, C. J- 
and Heaton, J,) Kumar Shri Ranjit Singhji v. 
The Bank of Bombay. 45 Bom. 188 : 

67 1. C. 964 : 22 Bom. L. B. 869. 
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PRESIDENCY BANKS ACT (XI OF 1876), 8 37. 

i 

—-S. 37— Scope of — Position of Directors. 

S. 37 must be rei^arded as cootaming instruc¬ 
tions for the guidance and g jvernance of the 
Directors and as defining ihe powers exercisable 
by them. This section is only directory ol the 
powers of the Directors and not mandatory. It 
the Directors act in disregard of these powers 
they are liable to the Bank tor any loss that it 
may sustain by their unauthorised act but the 
section does not enable third parties with whom 
contracts have been entered into, to deny their 
liability to the Bank if the Bank chooses to act 
upon the contract of its Directors. The action of 
the Directors under such circumstances will not 
hQ malum prohibitum. In this particular ca‘=e, 
the plaintiff was entitled (o the decree be sought 
for. {IVallis and Sadasiva Aiyar, JJ.) Pasumarti 
Paydannau. Ganti Lakshminahasamma. 

38 Mad 1076 ; 29 I. C. 314 : £8 M. L. J. 525. 

-S. ZT—Scope. 

Contravention of the provisions of S- 37 
renders directors liable for loss. S. 37 defines 
powers of dliectors. The action of the directors ' 
in excess of their powers is not void but voidable. ; 
Directors are not identical with the Bank They 
611 a double character as a^enis of the Bank and 
as trustees of the share-holders. (Spencer and , 
Seshagtri Aiyar, JJ.) Nagak D\M0DAK v. Gudli- 
MAR Ham Kao. 39 Mad 101: 17 M. L. T. 826 : 

(1916) M. W. N. 316 29 l.C 192 : 

28 M. L. J. 444 

PRESIDENCY SMALL CAUSE COURTS ACT (X OF 

1682). 

•——-8s. 9, 38— Rules under S. 0— Rule 92 of 

the Calcutta High Court—Scope and object of. 

The object of the Rule 92 which runs :— 
“Provided tnat the Court may, if in its opinion no 
sufficient grounds arc shown lor the application, 
dismiss it without directing service on the party 
against whom the application is made”, was to 
remove the difficulty by which a preliminary 
hearing was precluded for finding out wheilur 
there were grounds for the application as indicat¬ 
ed ill the rale. The rule is not ultra lires but as 
regards S. 38, the preliminary hearing must be 
made before a Bench of the Small Cause Court. 
(Ghose, J.) Ram Chandra Sagoremal v. Amak- 

CHAND MuRALIDAR. 

47 Oal. 763 : 60 I. C. 917 : 24 C. W. N. 783. 

-Ss. 9 and 38 — Rules framed by High 

Court-^0. 41, R. 2, if ultra vires. 

Order 41. rule 2 is ultra vires of the High 
Court thougji a condiiion similar to that laid down 
in the said rule may be taken advantage of, and 
imposed under s. 38 of the same Act. S. 9 of the 
Act empowers the High Court to make rules only 
with reference to matters of practice or procedure; 
no power is given to make sub-rules with regard 
to the matters of substantive rights. The right to 
apply for a new trial given by S. 38 o( the Aci 
is a substantive right. (White C J. and Sankaran 
Nair and Oldfield, JJ.) Madurai v. Muthu. 

38 Mad. 823 : 15 M. L. T. 156 : 

(1914) M. W. N. 216 : 22 I. C. 776 : 

86 M. L. J. 227 : 1 L. W. 172. 


PRESIDENCY SMALL CAUSE COURTS ACT (X 
OF 1882), 8. 31. 

8. 19 (f) (g) (\x)~-‘Maintcnance suit. 

A suit to recover ai rears of maintenance does 
not tall unde'’ cl. (f| (gi or (h) of S. 19 of the Act. 
(Abdur Rahim, J.) Krishna Doss v. FrEoRiCK. 
William. lOM. L. T 331; 

12 I. C, 426 : (1911) 2 M. W. N. 341. 

-S. 19 (g) —Swif for recovery of stO'HS 

forming part of well alleged to be removed by 
deft.— Deft, setting up title—Small cause. 

A suit to recover stones forming pan ut a well 
alleged t<i have been wrongfully removed, or to 
recover tbeir valuers a suit cognizable by a Court 
of Small Causes, though on the defendant’s plea 
ol title in the well, it may be necessary to deier- 
mine the question of title in order to dispose of 
the suit. 20 Mad. 155, not F<»ll. 16 I C ..^01, Foil. 
(Ayling and Krtshnan, JJ.) Krishnamachaki 2 ^. 
Komalam.mal 43 Mad, 903 : 

39 M. L. J. 490 : (1920) M.W N. 599 : 

59 I. C. 532 : 28 M. L- X. 375. 

-8, 19 (h)— Parsi husband and wife — 

Reference to arbitration as lo amount of main¬ 
tenance — Award—Suit on. 

Where a Parsi husband and wife agreed to 
live separately and on a reference by arbitrators 
the qaestion ol the amount ot maintenance due to 
tbe wife, an award was passed, held tnat a suit 
to enforce the award and to recover arrears of 
mail tenance is not barred from the cogn'sance 
of the Court of Small Causes by S 19 ih) of the 
Act. the suit not being one for specific perfor¬ 
mance of a contracl. (Maoleod. C. J. and Fawcett, 
J ) Ekuchshaw Dosabhai V. 6 ai Dinbai. 

45 Boro. 318 :59 I. C. 189 ; 22 £om. L. B. 1293. 

- S. 19 (S)— Claim suit — Jurisdiction of— 

Small Cause Court. 

A suit to establish a right given to the unsuc¬ 
cessful party in claim proceedings under the C. P 
C. involves in every case a prayer for the ^elling 
aS'de of a summary order of a Civil Court. Such 
a suit cannot be regarded as a s*u'l for a meie de¬ 
claration and is not excluded from the jurisdic¬ 
tion of a Small Cause Court under S. Iv (S) 
(Wallis C J. Ayling and Sadastva Aiyar, JJ. 
Kajammal V. Narayanasamy N*ickkr. 

39 Mad. 219 : (1915) M W. N. 876 ; 

29 I. G. 906 : 28 M, L. J. 600. 

- —8. 22 —High Court — Srale of costs — Suit 

for account instituted in High Court. 

A suit for an account without claim to a specific 
sum which is within the co npetcnce of the Small 
Cause Court cannot lie in the Small Cause Court 
and even if it lies, it is a fit case to be certified to 
be brought in the High Court and csts will be 
awarded on the High Court scale, (/mam, Li 
SucKMARi Ghosh v Gopi Mohan G »swami. 

48 Cal. 190 : SI I. C. 662 : 19 C. W. N. 880. 

- ■ Si. 31 (a) 47, 49—Fur«m provided 6y Ss. 

47, 49— Madras City Civil Court Act, S, '2. 

In the classes of suit provided for under Ss. 47 
and 49, Ihe H’gh Court is the proper forum. By 
S. 12 ofihe City Civil Court Act the City Civil 
Court is substituted for the High Court only under 
S. 31 trt) yOldfieldand Krtshnan, J1.) ABDUR 
Rahim Saheb v. Gangadhara Aiyar. 

37 1. C. 436.4 L. W. 402. 
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PEESTDENCY SMALL CAUSE COUETS ACT (X OF 

1882k 8 . 88. 

———8. 88 —Questions of fact — Interference 
with^ 

The powers conferred bv S. 38 are not restrict¬ 
ed to interference with only questions of law. The 
Small Cause Court has power to reverse a decree 
on a question of fact. {B'tchetor, A C. J. and 
Shah. 3.\ SoNoo Narayan v. Dinkar Jaganath 
Marathe. 

42 Bom. 80 ; 43 I. C. 486 : 19 Bom. L B. 944. 

-Ss 38 and 69~Reference to High Court — 

Application under S t^—Riference by two of the 
Judges^Legality of—Form of reference to the 
High Courf. 

The Small Cause Court is comoetentto make a 
reference under S 69 on an application under 
S. 38 of toe Pres. Towns Ins Act. 

S. 69 authorises a reference when two or more 
Judges of the Small Cause Court sit together in 
any suit and differ in their opinion as to any 
question of law or usage having the force of law 
or the construction of a document, wh ch con¬ 
struction may affect the merits. The term “sutt" 
is nut defined either in the Presidency Small 
Cause Courts Act or in the Code of Civil Proce¬ 
dure, and its meaning cannot be determined 
apart fr )m the context. Although S. 38 provides 
for a more extended jurisdiction than what would 
be technically called a new trial, a jurisdiction 
analogous to an appeal, yet there is no appeal on 
facts. But though the power of interference is 
thus restricted tne application under S is never¬ 
theless an application in the suit and attracts 
the operation of S. 69. providing for a reference 
to the High Court. S. 69 requires a statement 
of the facts of the case drawn up by the Court, 
that is, by two or more Judges where the case is 
heard by more than one Judge. This cannot create 
any difficulty because when an application under 
S- 38 is heard, the (udges cannot disagree on the 
facts- There is nu appeal od the facts and the facts 
as found by the trial Judge must be accepted,conse¬ 
quently, the first step, Wiien a reference is to be 
made under S. 69 is to draw up a statement of the 
facts of the case to be signed by the judges. They 
must then formulate the point on which there is 
a difference of opinion which is to be accompa¬ 
nied by the statements of th: reasons assigned by 
each Judge in support of his view. {Mook-rjee 
and Runnin^ JJ.) M L Chakrabarty v. Olof 
Borin. 60 Cal. 919 : 2*< C. W. N. 888: 

36 C. L. J. 275 : 1924 C. 446. 

--8. 38— Rules under — Rule 92 proviso — 

Ultra-vires —Composition of the bench. 

The proviso to R. 92 published in the 'Calcutta 
Gazette, of the I6th July 1917 is not ultra vires, 
but so far as applications under S. 38 of the Act 
are concerned, the preliminary hearing must be 
before a bench formed on the lines down in R. 
95, 38 Mad 821 'Rti.—Quaere Wheiher^the juiis- 
diction conferred on the Smalf Cause Court under 
S. 38 is revisional or appedate. 34 Bom. 316 ; 21 
C. VV. N. 256, 21 Mad 212 Ref. [Ghose, J.) 
Ramachandra V. Amarchand 47 Cal. 763 : 

60 I C. 917 : 24 C. W. N. 783. 

-^S. 38—Sma» Cause Court—Full Bench 

—Powers of. 
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FBESIDENCY SMALL CAUSE COUETS ACT (X OF 
1882), S. 38. 

On a new trial the full Bench of a Small Cause 
Court can interfere with the finding of the ori¬ 
ginal couit on a question of fact. (Fletcher, J.) 
Shamul Kissorev. Girindra Nath, 

22 I. C. 32 ; 18 C L. J. 594. 
[The Madras view is d fferent See— 

40 Mad. 355 : 38 I. C. 346 : 6 L. W. 377 : F.B.] 

-S. 38— Power of Court to order retrial. 

The Court may order a new trial if the judg¬ 
ment is manifestly against the evidence ; the 
power of the Court is not limited to the question 
of law only. (Harrington, J.) K. Johan Schmidt 
V, Ramprasad. 38 Cal. 42s : 12 I. C. 11 • 

16 C. W. N. 25. 

--S. 38— Full Bench, powers of—Question 

of fact if can be gone into. 

A Full Bench of the Presidency Sruall Cause 
Court sitting under the section cannot decide 
question of fact generally and especially when 
the question of fact first arises before it in con¬ 
sequence of its finding on another question of 
law or fact. {Wallis^ C. /. Abdnr Rahim and 
Srinivasa Aiyangar, JJ.) Sikandar Rowther 
V. Ghouse Mohidin. 40 Mad 355 • 

21 M. L. T. HI : (1917) M. W. N. 156 : 

38 I.C. 346: 

5 L. W. 377 : 32 M L. J. 213 (F. B.) 

38— Bench—Povaer to allow — 
Withdrawal of suit. 

Tne Full Bench of Presy. Sm. C. Court acting 
under S. 38 is not an appellate court and thus 
can allow withdrawal of suit either to bring a 
fresh suit or lo add a claim to those in the first 
suit. (Srinivasa Aiyangar. J ) Krishnaswami v 
Doraisami Ammal. 36 I. C. 1003 ; 5 L. W. 147. 

-S. ZS^What reliefs can be claimed— 

Nature of proceedings:, under. 

An apolication under S. 38 need not be confin¬ 
ed to the prayer for the relief of a new trial but 
may aiso include prayers for modifying or revers¬ 
ing the decree or order. An application under 
S. 38 is not an application by way of an appeal 
to an appellate court. If two or more judges of 
the Small Cause Court sit together for the pur¬ 
pose of exercising jurisdiction under S 38 they 
sit ‘in a suit’ whithin the meaning of S. 69. 
Under S. 38 the suit is kept alive for eight days 
after decree for the purpose oC empowering the 
court to exercise the appellate powers given to it 
by the section. Applications fo» new trials are 
therefore made ‘in the suit’ whether the claim 
has been allowed or dismissed. {Sada::iva Aiyer 
and Napier, JJ.) Ramaswamy Aiyar v. Madras 
Times, Printing and Publishing Co. Ltd. 

19 M. L. T. 165 : 33 (. C. 929 ; 

30 M. L. J. 207. 

S. 38 C. P.C., S. 115— Revision, 

S 38 does not confer Appellate powers : and 
hence a person against wh«jm an order is passed 
may apply to the High Court for revision under 
C.P.C. S. 115. (Oldfield and Sadusiva Aiyar, JJ.) 
Nagoor Meera Sahib v. Sookulal Sowkar. 

2 1. W. 719 : 18 M. L. T. 254 : 

80 I. C. 488 : (1916) M. W. N. 907. 



815 


CIVIL DIGEST, 1911—1923. 


816 


PRESIDENCY SMALL CAUSE COURTS ACT {X OF 

1882/. S. 38. 

-—8 38 — Limttation^Reokoning of period 

of—Decree amended as to costs. 

Kven when a dccfee is amended as to costs the 
eight clay's period under S. 38 will be reckoned 
from ihc date of the original decree. (3 C. L. J. 
188 • 22 M. 364 Kol. : 24 M. 25 Dist.) >Hannay, 
J.) Kuppusamy V. Nabayana Aiyangar. 

1 L W. 865 : 25 I. C. 647 : 16 M. L. X. 438- 

- S. 38 — Full Bench — Jurisdiction, to 

direct amendment of plaint. 

The full bench may on application for a retrial 
permit a plaint to be amended even though the 
suit was decided by a single judge, and though it 
changes the nature of the suit when its effect 
would be an avoidance of a multiphcily of suits 
and the determination of the suit itself or the 
qnestions at issue between the parties. (Tyabit, 

J. ) Gangi Sait v. Ahmed Hussain. 

22 I. C. 241. 

——- 3s. 88 and 69-*Si7//«g tn suit — Reference 

to High Court. 

Where two or more judges of a Presidency 
Small Cause Court sit to exercise jurisdiction 
under S. 38 they are sitting in a s»uit within S. 69 
ot the Act from whicli a reference lies tu the 
High Court. [Miller and Sankaran Nair, JJ.) 
Lodd Govindass Krishna Dass v. Rukmani 
Bhai. 38 Mad. 4^8 : 14 M. L. T. 310 : 

21 I. C. 302 : 1 L. W. 629. 

- Ss. 41 and 43 —Writ of Possession—Force 

— Uses 0 / by bailiff. 

In a writ of possession the order to give pos¬ 
session authorises and requires the removal by 
bailiff of all persons from off the premises by 
force if need be, to vacate the same, [^harfud- 
din and Teunort, JJ.) H. Meredith v. Sanji 
Rani asi. 19 C. W. N. 373 : 

28 I. C. 1000 : 16 Cr. L. J. 424 : 42 Cal. 313. 

-S. 41— Suit to eject tenant—Not small 

cause. 

A suit to eject a tenant is maintainable in City 
Civil Court, though an application is cognizable 
by the Small Cause Court. {Coults Trotter 
and Ramesan, JJ.) M. Doraisami Aiyangar v 

K. NarayaNa Aiyangar. 16 L. W. 137 : 

(1922) M W. N. 462 : 
32 M. L. T. 288 ; 43 M. L. J. 288 : 1922 Mad- 445. 

■S. 41— Ejectment — Rent of portion of 
house not execeeding Rs. 1,000 —— 
Question of title, 

A suit to eject a tenant of a portion of a house, 
the rent of which is less than Rs. 1,000 per 
annum, is cognisable by the Small Cause Court, 
though the annual rent of the whole building 
exceeds Rs. 1,000. If the Court goes into the 
question of title to enable it to exercise juris¬ 
diction, its order cannot be set aside by the High 
Court as being without Jurisdiction. [Krishnan. 
J.) K Venkatarama Chetty, In re. 

5i I. C. 613 : 7 L. W. 610. 

-8. 41 —Madras City Civil Court Act.— 

Jurisdiction of City Civil Court, to set aside an 
order of Presidency Small Cause Court. 

It is not within the jurisdiction of the City Civil 
Court to set aside an order in ejectment made by 


FRESIDENCA SMALL CAUNE COURTS ACT (X OF 

1882), 8.46. 

the Presidency Small Cau'-e Court. (Oldfield and 
Krishnan, JJ.) Abdur Rahim Sahib v Gan- 
gathaR Iyer. 37 1. C. 436 : 4 L W. 402. 

-S. 41 and Chap. VI— CourCs order deli¬ 
vering possession before determination of tenancy 
IS wrong. 

Chap. VI does not apply to S. 41. Under S. 41 
the c »urt can deliver possession only when the 
tenancy has determined and so. where the court 
has delivered possession before the tenancy has 
determined, itsi order is wrong and open to re¬ 
vision. [Seshagiri Aiyar, J.) Ramaswamy Naidu 
V. Venkatakamanjulu Naidu. 

23 I. C. 672 : 

(1914) M. W N 368 : 26 M. L. J. 467. 

-S. 43— Order for recovery of possession — 

No extenlion of time. 

A Presidency Small Cause Court cannot grant 
an exten>ion of time 6xed in an order for recovery 
oi possession made under S. 43 (Macleod» C. A 
and Shah, J.) Jamshedji Hormasji v. Gord- 
HaNDAS GoCULDAs. 46 Bom. 1048 : 

62 1. C. 46 : 23 Bom. L. B. 442. 

-8i. 46 and 49— for superceding 

order under Chap VtI— Procedure. 

No suit can be brought in any court for super¬ 
ceding order under Chap. VII except in the 
manner provided by sections 46 to 49 of the Act 
In the event of delivery ot possession, S. 46 be¬ 
comes applicable, and the suit lor trying title, 
must be in the High Court according to S. 19. 
{Oldfield and Krishnan. Jj.) ABDUL Rahim Sahib 
V. Gangathara Iyer. 37 I. c. 436 : 4 L. W. 402. 

- 8.47 —Stay of proceedings in ejectment 

suit Procedure. 

When proceedings of a summary nature are 
taken under S. 41 to eject an occupant, and the 
occupant applies for a stay of proceedings the 
court has no discretion to refuse it on the ground 
, it was not supported by an affidavit. Ordinarily 
the statement of his vakil that he was going to 
tile a suit in the High Court, and that he was 
willing to give the security bond is sufficient. 

There is nothing in S. 47 to warrant tbe inter¬ 
pretation that the application lor stay should be 
made at an early stage in the proceediags. 
{Schwabe, C. J.) Krishna Ayyar v. Subramania 
Ayyar. 17 L. W. 179 • 

32 M. L. T. (U. C.) 294 : 

44 H. L. J. 386 : 1923 Mad. S23. 

-8. 48 —Ordor under — No—Reviexr ties. 

A Presidency Small Cause Court has no power 
to review an order made in a proceeding under 
Chapter Vl of the Act. [Macleod,C.J. and Fawcett 
J.) Fkamko^ Dosabhai V. Dalsukhbai. 

45 Bom. 872 : 61 I. C. 667 : 23 Bom, L. B. 388, 

-■—8. 48— Ejectment order —Obsiruction to 

carrying out of — Removal — Jurisdtclion^O. 

R. 98, C. P. C—Applicability to proceedings under 
Chapter Vlll of the Act, 

S. 48 of the Presidency Small Cause Courts Act 
applies the provisions of the Code of Civil Proce¬ 
dure to proceedings under Chapter VII and the 
language of it is wide enough to include a power 
to act under O. 21, R 98. C.P. C. The Presidency 
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Small Cause Court has jurisdiction to remove an 
improper obstruction to the carrying out of its 
order in ejectment. {Krishnan^ J.) Daroga 
Mahomed Ghouse Sahib v. Shaik Mohideen 
Sahib. 18 L. W. 135 : (1923) M. W. N. 882 : 

45 M. L. J. 66 : 1924 Mad. 74. 

-S 49 —Meaning of'suit for trying title.' 

A suit for trying title includes a suit where in 
any title which the party against whom an eject¬ 
ment order is passed alleges'has to be tried and 
decided.' {Oldfield and Krishnan, JJ.) Abdul 
Rahim Sahib v. Gangathara Aiyar. 

37 I. C. 436 : 4 L. W. 402. 

-S Qd—Whether reference can be made 

when application under S. 38 is pending. 

The Judges of the Presidency Small Cause 
Court can make a reference to the High Court 
under S. 69 though an application under S. 38 
has not been disposed of. [Sadasiva Aiyar and 
Napier. JJ.) Ramaswami v. Madras Times Print¬ 
ing & Publishing Co. Ltd. 19 M. I. T, 166 : 

33 I C 929 : 30 M. L. J. 207, 


-S. 69 — Reference—Contents and form of 

A reference by the Presidency Small Cause Court 
must state only the facts of the case as found by 
the Judges as shortly and concisely as possible 
and the questions on which they differ. {Sadasiva 
Aiyar and Napier, JJ.) Ramaswami v. The 
Madras Times Printing & Publishing Co., Ltd. 

32 I. C. 610 : (1916) M. W. N. 785' 

-S. 6 —Scope of—Reference to High Court. 

S. 69 permits a reference to the High Court 
only when the referring Court entertains a reason¬ 
able doubt on the point referred. {Sundara 
Aiyar and Sadasiva Aiyar^ JJ.) Krishna Doss 
V. Frederick William Emery. 17 I. C. 93. 

-Sch. II, Art. 35 {2)—Applicability. 

Quare—Whether Art 35 (2) of the 2nd Sch. to 
the Act should only apply to claims for compen¬ 
sation for doing the unlawful act itself and not 
solely for the deprivation or loss of any goods or 
articles. (Seshagiri Aiyar, JJ.) Egappa Chetty i. 
Subbaraya Chetti. 14 L. W. 236. 


PRESIDENCY TOWNS INSOLVENCY ACT (III 
OF 1909). 

_ .^—Rules framed thereunder R. 136—Cos/s 

_ Scale of in insolvency proceedings. 

In insolvency proceedings unless an order is 

made to the contrary only half the attorney's fees 

should be allowed as costs, whether or not the 

costs are made payable out of the estate. {Schwabe 

c. J. and Wallace, J.) Official Assignee of 

Madras v. Doraiappa Aiyar. 

MADRAS 1/. ^ ^ J. 411 : 17 L. W. 360 

33 M. L. T (H.C.) 172 : (1923) M. W. N.359 

Ma.i1. 484 (11 


_S, 1-Applicabiliiy of Act. 

Where an adjudication has been made under 
the old Insolvency Act (11 and 12 Vxc. C. 21) all 
questions, arising in the course of 
except questions of pure procedure, will be gover¬ 
ned by the old Act. {Beaman, J.) 

KAU*NM SAN„BHA.. Bom t B.' uV 

C D—Vqi.. JV 52 


-s. 2 { 2 i)^'Creditor'^ if includes his hena^ 

midar. 

The term creditor in the Act does not include 
his benamidar. [Sanderson C. J. Woodroffe and 

Mookerjee, JJ.) Ketokey Churan v. Sarat 
Kumari 37 I. C. 71 : 20 C. W. N. 996. 

Ss. 4 and 36— Judge of High Court sitting 
in insolvency—Jurisdiction is that of Civil Court. 

A judge of a High Court sitting in the insolven¬ 
cy court exercises original Civil Jurisdiction and 
therefore cannot determine any questions which 
are excluded from the jurisdiction of the Civil 
Courts bythe Madras Estates Land Act, which is 
a special Act. {Kumaraswami Sastri, J.) In re 
Chidambara Chetty. 29 M.L.T. 112 : 

! 13 L. W. 374 : 61 I.C. 991 : (1921) M. w! N. 188 

' Ss. 5 and b^—Mortgage by insolvent-^ 
Good faith-Absence of intention to delay or defeat 
creditors — Mortgage, if an act of insolvency. 

As the official assignee claimed to set aside the 
mortgage affecting the property of the insolvent 
and this was a claim on a title higher than that of 
the insolvent the matter was properly brought by 
way of motion to the bankruptcy. The intention 
to delay or defeat other creditors not having been 
established the mortgage was not an act of insol¬ 
vency under S. 9 <b) ot the Pres. Towns Ins, Act. 
As there was no ground for disputing the good 
faith of either parly the mortgage could notbe said 
to be a voluntary transfer under S. 55 of the Act 
and as it was not established that the mortgage 
was executed with the object of giving the mort¬ 
gagee a preference over other creditors could not 
be said to be inoperative against the Official Assi¬ 
gnee. {Rankin, J,) Rai Mohan Shaw, In re. 

63 I. C. 176. 

--Ss. 6 (d) (e) and S. 36 {l)—Scope of. 

Under S. 6 {d) and (c) the Registrar in insol¬ 
vency can deal with an application under S. 36 (1) 
{Sanderson C, J, and Richardson, J.) Rai Sukh 
Lal Karnani V. The Official Assignee of 
Calcutta. 66 I. C. 715 : 25 C. W. N. 780, 

-Ss. 7 and ZQ-Jurisdiction-Suit by stran¬ 
ger for possession against the Official assignee. 

The Civil Court can try a suit for possession by 
a stranger against the Official Assignee of the 
insolvent who claims that the property is his. S.7 
is an enabling section and S. 36 does not take 
away the jurisdiction of existing Court. ‘In the 
course of insolvency’ does not mean that Insol¬ 
vency Court can decide questions of title. {Chan- 
davarkar and Hayward, JJ.) Naginlal v. Offi¬ 
cial Assignee. 35 Bom. 4'73 .12 I. C. 391 ; 

13 Bom. L. R. 900. 

——-Ss. 7, 30 and 62— Joint Family Manager 

—Insolvency—Official Assignees* right—Posses¬ 
sion of joint property. 

On the insolvency of the managing member of a 
ioint Hindu family the Official Assignee succeeds 
to (1) the undivided interest of the insolvent in 
the joint property and to his rights as managing 
member so far as they can be exercised for his 
own benefit. He is not entitled to have vested in 
him the shares of the other members although 
he can deal with them if the insolvent could 
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lawfuilv have clone so if there had been no tnscl- 
vcticy* He 'an alicnafe the interest in the joint 
property -if the m'nor sons of the insolvent for 
the piirpo^JC of paviofr the ins-'Ivent’s debts unless 
the debts in question were incurred for an illegal 
or ifornoral piirp^s®, the oresumntion bei^R that 
tncy were not The Officinl Assignee is not an 
alienee but the representative of the insolvent 
and is entitled to all his rights including the 
right to possession of the join' propertv except 
such rights as are in their nature personal to a 
member of the faniilv as such. {Sir Walfc*' Sch- 
W‘ibc, C.J, Contis Trotter, /. The Official. 
AsSIGNKE OF Maouas A N. F^amacwandra 
Aiyar. 43 M.L.J. 569: 68 I. C. 898: ^6 L. W 659. 

-S. 7— Towers of lusoh'cncy court — Ques¬ 
tions affecting title to propertv of insolvent — 
Jurisdiction to deterrninc—Effect of the decision 
of the Insolvency Court. 

A Hindu father sold some joint family pro¬ 
perty for discharging his debts and at the same 
time mor'gagcd other property of the family to 
the purenaser as a security against any loss 
which he the purchaser might sustain in case the 
vendor's sons, who were then minors, chose the 
sale. The father was subsequently adjudicated 
an insolvent and the OlTicial Assignee in whom 
the properties of the insolvent vested, applied to 
the Court for a direction that the properties mort¬ 
gaged be sold free of tlie incumbrances on the 
ground that the sale by the father was binding 
on the sons and the security was unnecessary. 
Held, (1) that the Insolvency Court had power 
under S. 7 of the Presidency Towns Insolvency 
Act, to enquire into and adjudicate on the validity 
and binding character of the sale as against the 
minor sons of the vendor; (2) that the decision of 
the insolvency Court to the effect that the sale 
was valid and bniding would operate as res-judi- 
cata in any subsequent litigation by the sons 
against the ourchaser: and (that on the finding 
as to the validity of the sale the mortgaged pioper- 
ties could be sold by the OfAcia*. Assignee tree 
of the incumbrance and the proceeds of the sale 
distributed among the creditors of the insolvent. 
(1872) 8 Ch. A. 83, 86 Rcl. [Schwnbe, C. J. and 
Odgers, J.) Doraiapfa Aiyar v. Official Assi¬ 
gnee of Madras |1982j M. W. N. 77 . 

65 I. C 244 : 15 L. W. 368: 42 M. L J. 141, 

-3. 7— Order undef— Suit to set aside. 

No suit lies to set aside an order passed under 
S. 7 of the Pres. Towns Insol. Act. The proper 
remedy for the party aggrieved is to appeal 
agaiii-^t the order. 40 Mad. 1173, Foil. (Wallis, C. 
J. and Kiimaraswatni Haslri, J,) The Ofuci.al 
Assignee of Madras Mangayarkarasu Am 
MAL. 47 I. c 298 : 40 Mad. 1173 (Foot Note). 

•-—S. 7— tnsolvcrKy — Claim to goods seized 

by the Official Assignee after adjudication — Or¬ 
der disallowing claim—Suit to set aside order. 

No suit lies 10 set aside an order made by the 
Insolvency Court disallowing a claim made to 
goods seized by tlie Offiicial Assignee after adjudi¬ 
cation. (White, C. J. and Sankaran Nair. J,\ 
ABDUL Lateef Sahib v. Official .Assignee of 
Madras; The Official Assignee of Madras v. 
MangavarkarasU Ammal. 44 I, C. 847 : 

40 Mad. 1173. 
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-8s. 7 and 36 (5 )— Jurisdiction — Property 

outside (he ordinary original jurisdiction of the 
High Court — ^ower rf the Insolvency Court. 

The in‘=;olvency Court in Madras can adjudi¬ 
cate upon claims of third partie.s relating to im¬ 
moveable properties w*'ich are outside the limits 
of the ordinary original jurisdiction of the High 

Court.-S. 36 (51 of the Act providing summary 

procedure in undisputed cases does not curtail 
the wide jurisdiction conferred by S. 7 to deal 
with cases of disputed title under the ordinary 
procedure though that the jurisdiction is discre¬ 
tionary and ihe Insolvent Court would seldom 
try difficult questions of the title itself instead of 
reterring the Official A^^signee to an ordinary 

civil suit-32 R. 198; Exparte Dick^ion, in re 

Pollard 8 Ch. D 377 and Exparte Brown in re 
Yates II Ch. D. 148. Ellis v. Silber 8 Ch. App; 83 
42 C. 109; 14 M. L. T. 51. Ref lAhdur Rahim, 
Offg. C. J, and Seshagiri Aiyar, J.) THE Official 
ASSIGNEE OF Madras v. Vedavalli Ammal. 

40 Mad. 810; 20 M. L T 311: 
36 I. C. 524: 4 L. W. 435. 

-S. 8— Adjudicalion of firm—Annulment 

— Re-adjudication. 

When adjudication has been annulled as 
against some partners, another creditor seeking 
for readjudication must get rid of the order of 
annulment, and proceed under S. 8 for review 
and not for an appeal by leave. (Marten, J.) In 
Joharmal PUNAJI. 50l C, 437: 

21 Bom. L. R. 190. 

-S. 8 —Whether a creditor without decree 

is an 'aggrieved person*—Judicial order—Orders 
open to appeal. 

A creditor without a decree is an aggrieved 
person within S. 8 especially when he is made 
incapable of becoming a judgment creditor 
liirough the insolvent's opposition to the pro¬ 
ceedings instituted by creditor for that purpose. 
An interim protection order made as an origi¬ 
nal order by judge exercising jurisdiction under 
the Act is appealable, as it is a judicial order. 
Legislature does not appear to impose any res¬ 
triction on appeal from original orders of a 
judge except on orders regulating procedure. 
{Scott, C. J. and Batchelor, J.) Mahomed Haji v. 
.Abdul Rahman. 40 Bom. 461: 31 I. C. 607: 

17 Bom. L. E, 989. 

-S. 9 —Application for adjudication of a 

firm as insolvent—Departure of partner ffoni 
place of /jus'ifi^ss — Intention to defeat or delay 
creditors. 

Under S. 9 of the Pres rown. Ins. Act, where 
one partner departs from his usual place of busi¬ 
ness, it is a matter personal to him and the firm 
cannot be adjudged insolvent. One man cannot 
as an agent for another depart from his usual 
place of business and the departure of one part¬ 
ner is not a constructive departure of the others. 
The depariure from the usual place of business 
willi intent to delay and defeat the creditors, 
must be a departure of both the partners and not 
merely 'he departure of one of the n. /.) 

Mahomed Hassam &. Co In re. 

24 Boro.L. R. 881 : 1923 Bom. 107. 
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S. 9— Amendment of Petition by creditoy. 

The act of insolvency need not be stated 
verbatim in the words of 8, 9: it will be enough 
if the petition and affidavit read together suffici¬ 
ently disclose the meaning of the section. Omis¬ 
sion 10 state the fact that petitioner is a secured 
creditor and the value of his security is a defect 
curable by amendment of the petition. In the 
absence of a subsisting order of adjudication, 
the petitioner might be a'lowed to amend the 
petition within 3 months of the act of insolvency. 
(W/u/d, C J. and Wallis, J.) Mahomed Ayyab 
Sahib v. G. P. Gunnis & Co 37 Mad 555- 

13 M. L. T. 275: (1913) M. W. N. 264 : 

19 I. C. 19: 24 M. L. J. 562. 

-Ss. 9(c) and 12— Act of Insolvency bv a co- 

judgment debtor if only by judgment debtor. 

An act ot insolvent by a co-judgment debtor 
does not amount to one by the judgment debtor 
himself. {Jenkins and Woodrofte, JJ.) Harish- 
CHANDRA V. EAST INDIA CqAL COMPANY. LTD. 

14 I, C. 576: 16 C. W. N. 733, 

-Ss. 13 and 12 (t) (a)— Right of Insolvent 

after petition by creditor is presented.. 

An insolvent can question the right of the 
petitioning creditor to figure as creditor, and 
the official assignee after insolvency, can enquire 
and strike out his name if necessary from the 
creditor’s list. {Sanderson., J.) ChuraN v, Sarat 
Kumari Uabee. 37 I. C. 71: 20 C. W. N. 995. 

-Ss. 13 (3) and 118 (1)— Omission to serve 

notice under, is only a formal defeat—Watver of 
notice — Onus. 

The omission to serve the notice contemplated 
by S. 13 (3) of the Presidency Towns Insolvency 
Act is a formal defect or irregularity within the 
meaning of S. 118. The burden lies upon the 
creditor to establish that the insolvent has waived 
the defect in the proceeding arising out of the 
omission to serve the initial notice required by 
S. 13. {Mookerjee and Panton, JJ.) Nathmull 
V. Goneshmull. 66 I. C 886 : 34 C. L. J. 349 

-S. 13 (6)— Stay of proceedings. 

It is only when the petitioning creditor’s debt 
is denied that the Court can stay proceedings 
under S. 13 (6) of the Presidency Towns Insolvency 
Act. {Macleodt J,) In re Shiv Lal Rathi. 

40 I. C. 207 : 19 Bom. L. B. 365. 

-^Ss. 13 (8), 15 (2), 21 (1)— Adjudicated in¬ 
solvent—If can withdraw petition. 

S. 13 (8 and S. 15 (2) apply to pending insol¬ 
vency petitions before an order of adjudication 
is made, and therefore an adjudicated insolvent 
cannot be permitted to withdraw bis petition on 
the ground that he has settled with the creditors. 

To bring the cases within S. 21 (1) the debts must 
have been paid in full and bis antecedent con¬ 
duct should justify the court to exercise its dis¬ 
cretion ill his favour. {Macleod, J.) in re Sub- 
RALt Mohamed. 38 Bom. 200 : 20 I. C. 859 : 

15 Bom. L. B. 748. 

-^Ss. 14, 15 and 21— Adjudication when 

can be annulled —Rights of debtor to be adjudi~ 
cated an insolvent. 
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An insolvency court can annul an adjudication 
I order made by ir if it thinks that it had been got 
by an abuse of the powers of court. Per Moo- 
kerjee, J. It is not that a court must pass an 
order of adjjdication merely because the condi¬ 
tions mentioned in Ss. 14, 15 exist in the case of 
the applicant. It is its duty to see whether the 
application constitutes an abuse of powers of 
cou»‘t. An adjudication order cannot however be 
legitimately annulled or refused on the ground 
that the applicant has shown utidue preference to 
One creditor and is then guilty of misconduct. 
{Sanderson, C. J. and Udooktrjee, J.) Malchand 
V. Gopal Chandra. 44 Cal. 899 : 

25 C. L. J. 83 : 39 I. C. 199 : 

21 C. W. N. 298. 

f. 7^®’ Abuse of process of court — Rejec¬ 
tion of application. 

An order under S. 15 should be made in the 
ordinary course unless it is clear that there has 
been an abuse of the process of tlie court. [Hart- 
noil and Young, JJ.) In the Matter of 
S. Beadon. 18 I. c. 544 : 5 Bur. L. T. 290. 

®; 15 —Fresh petition after discharge. 

The petitioner, Stevens, who filed-an insolvency 
case in 1904 and had been granted his personal 
discharge, can again file a fresh petition of insol¬ 
vency in respect of debts contracted subsequent 
to his personal discharge. [Twomey and Parlett, 
JJ.) In the Matter of Charles Stevens. 

10 I. C. 792 :4Bur. L. T. 87. 

'S. 17— Scope of—Effect of, an limitation, 

S. 17 of the Act is not an absolute bar to the 
creditor’s right to institute a suit so as to enable 
the creditor to claim a deduction of the time 
during which the insolvency proceedings were 
pending, in computing the period of limitation in 
any suit brought by the creditor after the insol¬ 
vency proceedings are quashed. {Macleod, C. J 
and Shah, J.) Sidhraj Bhojaraj v. Alli Haji. 

24 Bom. L. R. 509 : 1923 Bom. 33. 

-S. lt~Adjudication order—Effect of— 

Leave to precede institution of suit against deft. 
The leave contemplated under S. 17, is leave 
which Ought to be obtained before commence¬ 
ment of suit and cannot be granted after the same 
IS filed. {Davar,J.) Dwarkadas Tejbhandasa, 

40 Bom. 235 : 31 I. C. 948 : 

17 Bom. L. B. 925. 

—-S. VI-Insolvent-Right of, to defend 

suit. * 

No cause of action survives against a person 
regarding his property who becomes an insolvent 

''ests in the Official Assignee. 

If the Official Assignee refuses to defend a suit 
affecting the property of the insolvent the latter 
cannot defend the suit independently of the 
Official Asignee. {Beaman. J.) Tribhovan Das 
V, Abdul Ally, 39 Bom. 568 : 28 I. C. 506: 

17 Bom. L. E. 209 

- S. V^—Proviso — Secured creditor — Unit 
to tHjofCC Ti^hls undtT tnoyt^u^e• 

The power of a secured creditor to realise his 
security under the proviso to S. 17 of the Presi¬ 
dency Towns Insolvency Act covers his suit to 
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enforce his right under the mortgage. The 
Official Assignee executing the decree assigned 
by the insolvent is a security in the position of 
the mortgagor selling his property and so until 
the mortg'’gce’s claim is satisfied the official 
assignee has no right to the sale proceeds. 21 I. 

C. 689, Ref. {S'-olt. C . J . and Batchelor, J.) B. 

N Lang v. HeptUllabhai Ismailjee. 

38 Bom. 359 : 21 I. C. 714 : 

15 Bom. I. B. 939. 

I 

_S. 17— Proviso — Interpretation —“ Deal 

with his security*' Leave when to be obtained. 

The proviso to S. 17 refers to the powers which 
mortgagee and pledgee have to sell the property 
mortgaged or hypothecated and the words “Deal 
with his security’’ refer to their powers of trans¬ 
fer Or assignment. The leave to sue must be 
obtained prior to the institution of suit. {Davar, 
J.) Lal Chand 2». Balakrishna. 

21 I. C. 689 : 15 Bom. L. E. 944 (note). 

-S. n—’Adjudication under—Vesting of 

property wherever situate. 

Under S. 17 of the Act the property of the in¬ 
solvent S'tuate in any part of British India vests 
in the Official Assignee on adjudication. {Fletcher^ 

J.) Jewandas Jhawar, Jn the matter of. 

18 I. C. 908 : 40 Cal. 78. 

_8. n—Hindu father—Insolvency^Vesl- 

ing of sons interest in Official Assignee—Remedy 
of sons. 

On the insolvency of a father governed by the 
Mitaksbara law the whole of the joint family pro¬ 
perty including the interest of his sons, vests in 
the Official Assignee But the sons have their 
remedy on their establishnig that the debts of the 
father were illegal or immoral and that their 
sharers would not be liable for the same. 48 I. 
C. 526 . 49 I. C. 848 not foil, 7 B. 438 ; 11 B. 37 ; 
19 M. 74; 42 C. 225 Kef. (S/inr/i Lai, C J., 
Chevis and Abdul Raoof, JJ ) Bihari Lai. v. 
Sat Narain. 3 Lah 329 : 1923 L. 1. 

- Sb. 22 &nd bl—Adjudication by dif¬ 
ferent Courts—Priority of — Vesting—Effect of 
later adjudication —Balance of convenience — 
Order of adjudication—Specification of acts of 
insolvency. 

Where there arc several adjudications by dif¬ 
ferent courts all the properties of the insolvent 
vest In the Official Assignee of the Court which 
made the prior adjudication and will not be di¬ 
vested from him by the subsequent adjudication 
of another Court even though the later adjudi¬ 
cation is based on earlier acts of insolvency, S 51 
of the Act has not the effect of divesting property 
vested in an Official Assignee under a prior ad¬ 
judication. Where it is lound that the estate 
should be administered by the Court in which 
the later adjudication was made, steps should be 
taken to annul the previous adjudication. An 
order of adjudication should specify the acts of 
insolvency on which it is made, as the insol¬ 
vency relates back to the dates of the acts oi 
insolvency which arc found to have been 
proved. {Wallis, C. J. and Seshagiri Aiyar, J.) 
Official Assignee of Madras v. Official As¬ 
signee OF Rangoon. 42 Mad. 121: 24 M.L.T. 465: 

49 I. C 210 .9 L. W. 36 :36 M.L.J, 633. 
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-S, 17— Remedy against insolvent — Leave 

from Insolvency side of the High Court. 

Any person wishing to seek any remedy against 
the insolvent who is so adjudicated should apply 
for leave to do so to insolvency side of High 
Court; hence a Small Cause Court has no jurisdic¬ 
tion to entertain an application for execution 
after adjudication without High Court’s leave* 
{Sadasiva Atyar and Napier^ JJ.) EswaRa Iyer 
v. Govindarajulu Naidu. 31 I. C. 192 : 

39 Mad. 689. 

-S. 11—Adverse possession—Insolvent and 

Assignee—Official Assignee—After acquired pro- 
perty 

An insolvent, from the lime of adjudication as 
an insolvent until his final discharge by the force 
of the statutory provisions of the Insolvency Act, 
holds the position of an express trustee for his 
creditors and he cannot plead adverse possession 
against the Official Assignee. On an application 
by ihe Official Assignee under S. 26 of Ihe Indian 
Insolvency Act that the properties acquired by an 
insolvent in the name of his mother or wife after 
his adjudication are those of the insolvent and 
as such vest in him (the Official Assignee), the 
Insolvent Commissioner has jurisdiction to ad¬ 
judicate the claim as that was the only and pro¬ 
per procedure to be followed. The alter acquired 
property of the insolvent vests Irora the date of 
its acquisition on the Official Assignee and it is 
not necessary to have judgment entered up under 
S. 86, and the claim of the Official Assignee is not 
barred by limitation. The jurisdiction of the 
insolvency court is exclusive and the remedy in 
the Civil Court is barred as between the Official 
Assignee and the insolvent. \Sadasiva Aiyar 
and Napier, JJ,) Ratna Bai v. Official Assig¬ 
nee. 29 I. C. 168 : 17 M. L. T. 347. 

-S. 17— Applicability — Suit against Offici- 

al Assignee or agent—Leave of Co'>rt of Assignee 
—to set aside distraint—Agreement for set- 
ing off rent and debt. 

S. 17 of the Act does not apply to a suit institu¬ 
ted in the Revenue Court to set aside an illegal 
distraint by the Official Assignee fo^ rent due to 
the insolvent on the ground that under an agree¬ 
ment with the insolvent the plaintiff was entitled 
to apply the rent due by him by the latter. No 
leave of the Official Assignee on the Insolvency 
Court before any suit against the former is insti¬ 
tuted. The insolvent's property vested in the 
Official Assignee is not in custodio legts and there 
is no contempt of court in instituting a suit 
against that officer with respect to that property. 
{Benson and Sundara Aiyar^ JJ.) RamalinOA 
Chetty V. Ananta Chariaw. 

(1913) M.W N. 287 : 13 M.L.T. 803 : 
18 I. C. 722 : 24 M. L. J. 380. 

-S. 17— Effect of adfiidication — Rights of 

Official Assignee, 

After an adjudication order al! the property 
belonging to the insolvent vests in the Official 
Assignee appointed under S. 17 and it cannot 
thereafetr be controlled by any court except 
with the sanction of the Official Assignee. {Mul- 
lick and Atkinson^JJ.) RostaMJI DhauJU Matha 
V, MadaN Mohan. 39 I.c. 884 : 3 Pat. L. W. 394. 
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-S- 17— Discharge suspended — Suit 

agaflist insolvent—Leave of Court. 

The operation of an order suspending an in¬ 
solvent's discharge is different from that of one 
refusing a discharge. The effect of the former 
IS that permisHioii of the insolvency Court is re¬ 
quired to institute a suit against the minors. 
{Maung Kirij J.) Allapitchay v. S. S. A S 
Chetty. 64 I.C, 64 : 13 Bur. L. T. 192. 

-S. 17— Operation of, 

S. 17 does not contain an absolute prohibition 
against the filing of suits in respect of debts 
provable in insolvency. It merely requires the 
would-be plff. to obtain permission from the 
Insolvency Court, to sue the debtor. (Mating 
Kin, J,) Greenburgh v. Xavier. 

64 1. C. 60 : 13 Bur. L.T. 197. 

-S. 17— Adjudication, order of^AppHca- 

Uon for arrest. 

The words “ other legal proceedings” in S. 17 
of the Pres. Towns Insol. Act include an applica¬ 
tion for arrest in execution of a decree and no 
such application can be made against an insolvent 
after an order of adjudication has been made 
except with the leave of the court. (Maung 
Kin, 3.) Thakurdeen v. Dubay. 

66 I. C. 250 ; 12 Bur. L. T. 218, 

-S. 17— Secured creditor — Right to sue 

without leave. 

A secured creditor of an insolvent can institute 
a suit to realise his securities without leave of 
the Court (Pratt and Ormand, JJ.) Badri 
Das V. The Chetty Firm of O. A. M. K. 

46 I. C. 918. 

-S. 17— Discharge, refusal of — Effect 

The refusal of a discharge is a final disposal 
of the insolvency proceedings. The protection 
order is vacated by such refusal and no leave is 
necessary under the section for an application to 
arrest an insolvent under a decree. (Young, J.) 
KoSHWE Gya. In the matter of, 

38 I. C. 619 : 9 Bar. L.T. 262. 

--Ss. 17 and 99— Adjudication — Firm — 

Rules of the Lower Burma Chief Court under 
the Insolvency Act^ 

An order of adjudication can be made against 
a firm in the Brm's name and will operate on the 
property of each partner. Rule 83 of the rules of 
the Lower Burma Chief Court under the Insol¬ 
vency Act is ultra vires. (Fox, C.J. and Hartnol, 
J.) A. SoFER, In the mattzr of. 

25 I. C. 222 ; 7 Bur. L.T. 304. 

--Ss. 17 and 127 (2j—Order made before 

the new Act~-Effect. 

A vesting order made before 1st January 1910 
under the old Act is not an adjudication order 
under the ne'w Act, (Crouch, A. J.C,) James, 

Finlay & Co. v. Jushanmal. 

12 I. C. 188 : 6 8. L. B 4. 

_S. 18—Jurisdiction vf commissioner in 

insolvency to stay proceedings in Distriot Court 

— Practice—Procedure. 

S. 18 of the Pres. T. Ins. Act applies to the 

familiar case where the insolvency Court has 
power to stay some ordinary civil court which 
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may be pending at the date of the insolvency 
against the insolvent. It is not applicable to 
some other insolvency pending in some other 
Court of another province onin the District Courts 
of the province itself. The other insolvency is 
not a suit or other proceeding pending against 
th*^ insolvent. The District Court is not subject 
to the superintendence of the commissioner in 
Insolvency and consequently the latter 
not stay Insolvency Proceedings, in the former. 
(Martin, J,) Manekchand Virchand Patni, 
re. 24 Bom. L. R, 872 ; 

1921 Bom. 390. 

-S. 18—Reference to Registrar—Applica¬ 
tion by mortgagee—Powers of Registrar. 

Where a reference is made to Registrar under 
S. 18, on the application by some persons who 
allege themselves to be mortgagee, the Registrar 
cannot deal with the question of validity of the 
mortgage though the parties consent. (Greaves, 
J.) Lalbihari Lal. In re. 

60 1, C. 869 : 47 Cal. 721. 

--Ss. 18 and 63— Execution sale—Subse- 

queni insolvency of debtor—Purchaser's riPhi— 
Official Assignee. 

According to C. P. Code, an auction-purcha¬ 
ser's title dates from the date of sale if confirmed 
by the court. Until confirmation however he 
has an inchoate right which can be recognised 
and perfected. An order of adjudication passed 
against the judgment-debtor does not affect such 
right, as the Official Assignee takes the estate 
only subject to the rights of third person affect¬ 
ing the same and cannot claim to have the sale 
cancelled on the ground of any equity possessed 
by the general body of creditors at the time of 
the adjudication order. (Benson and Suttdara 
Aiyar, JJ.) The Official Assignee of Madras 

V. PONNUSWAMI MUDALI 

26 I. C. 421 : 1 L. W. 1028. 

-- S. 18 (3)— Stay of Proceedings- 

The words of S. 18(3) justify a stay of pro¬ 
ceedings in an action which was not pending at 
the time of the order of adjudication. iFolI‘5) 
(1887) SSL. T. 85 Decided under S. 10 of the 
Bankruptcy Act. (Scott, C J. and Heaton, J.) 
Mahomed Haji v. Abdul Rahman. 

41 Bom. 312 :33 I. C. 694 : 18 Bom. L. R. 198, 

-S. 21— Composition by insolvent — 

Creditor's right. 

Once an act of insolvency has been committed, 
the insolvent cannot by forcing a compromise or 
adjustment upon his creditors, escape the result 
of the adjudicating order and prevent the Court 
from enquiring into his affairs, unless he pays 
all his claims in full in cash since any composi¬ 
tion or scheme of arrangement can be done only 
under the Act. A creditor is not entitled to use his 
petition for insolvency of his debtor as a means 
to secure preferential treatment for himself. 
(Macleod, J.) Shivlal Rathi In rt. 

40 I. C. 207 : 19 Bom. L. R. 366. 
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-S. 21 —Annulment of adjndicalton — 

Abuse of the process of Court. 

On 22-2-1919 the insolvent was adjudicated on 
his own petition. On 12-5-1919 he tiled a sche¬ 
dule but failed to apply for his discharge within 
the time provided by the Act and his adjudication 
was annulled on 9-5-1922. bubsequeotly on his 
own application he was adjudged an insolvent 
on 21-6-22 and a creditor applied to annul the 
order of adjudication. Held, that the order of 
a''ijudication ought to be annulled. 21 C. W. N. 
298 ; 21 C. W. N. 497 Uet. {Grenves, J.) Bai.lav 
ChaND SfiKOWGEE. In re. 

27 C. W. N. 739 : 1923 Cal. 703. 

-S. 21— Appltcntion to annul ad )udica' 

tion—What must be proved. 

In an application to annul an adjudication 
the insolvent must satisiy the Court, that he has 
completely satisfied the debts as they stood before 
bankruptcy, i.c , he must nave paid the principal 
and interest also on the interest—bearing sums. 
{liankui^ J.) A. A. Hailes, In re. 

60 1. C. 943 ; 47 Cal. 914. 

-S, 21— Debts — I'ltH discliurgc. 

A full discharge oi debts by payment of four ; 
annas in the rupee is not a full payment within 
the section and does nut entitle the insolvent lor 
an order annulling the order of adjudication. 
(Abdul Ralinht C, J. and Moore, J.) BuiJ Kes- 
sooR Lal V. Ofucial Assigsee of Madras. 

43 Mad. 71 : 37 M. L. J. 2i4 : 26 M. L. T. 221 : 
10 L. W. 640 : 62 I. C. 979 : (1919) M. W. N. 795. 

———Ss. 24 (3). 33 and 34— Bankrupt under 
examination as witness—Warranl of arrest, 
whether proper—C. l\ C. S. 135 English Prac- 
t tee. 

It is not Open to the Court either under this 
Act or under C. B. C. to issue a warrant ot arrest 
against a bankrupt who is in attendance in court 
as witness, but the proceedings need not be set 
aside for this reason ahme. Tlie rules under En¬ 
glish Bankiuplcy Act under wiiicli a committal 
order should be made without .i formal adjudica¬ 
tion heard three d.iys after notice to the insol¬ 
vent is a good guide to regulate the procedure ol 
couits in India. (Whiic, C. J, and Oldfield, J.) 
Lainab Bee v. Official Assignee of Madras. 

24 I. C. 513 (Mad ). 

-25 Application for protection. 

it must be judged on the merits where the in¬ 
solvent on ihe day preceding his insolvency peti¬ 
tion assigned a debt and properly of considerable 
worth to creditors whom he had dclraudcd to 
cover defalcations, and where numerous facis fall¬ 
ing within, a, b, c, d, f, and j. of s. 39 (2) of the 
Act. had been proved against him, it was held 
that there was good cause lor the court to refuse 
an application for protection under S. 25. A cre¬ 
ditor can furnish an insolvent, who have acted 
recklessly and dishonestly, by attachment and 
imprisonment according to law. even if the latter 
is unable to pay. (Scott, C. J. and Batchelor, J ) 
Mahomed Haji v. Abdul Kahaman. 

40 Bom. 461 : 31 I. C. 507 : 17 Boin. L. E. 989. 

--—^S. 2b'—lnsolvency~Remctiy of decree ‘ 

holder. 
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The pendency of an insolvency proceedings 
under the Act does not of itself, in the absence of 
a protection order under S. 25, bar the remedy of 
a decree holder to execute the decree by arrest 
of the judgment-debtor. Limitation continues to 
run against the decree bolder even during the 
pendency of the insolvency proceedings. (MuP 
lick and Thornhill, JJ.) Sheo Sakan Ram v. 
Basudeo Prasad Sahu. 47 I. C 798 : 

(19181 Pat. 357. 

-S. 27 (o)— Insolvent-Public examina- 

tion—Admissibility against him but not his cre¬ 
ditor. 

The notes of the public examination of the in- 
I solvent, though admissible against him under 
S. 27 (6) are not admissible against a creditor who 
had no opportunity to cross-examine him. 
(Sanderson, C, J. and Wootiroffe and Mookerjee, 
JJ.) JARWA BaI 2>. PlTAMBAK NiLAMBAR SHAH. 

36 I.C. 689 : 24 C. L. J. 149. 

-S$. 28, ZO—Composition by Insolvent — 

Part-payment by surety—Contract Act, Ss. 134, 

135. 

A creditor releasing a surety of an insolvent 
debtor is not liable to return the money received 
by him from the surely. Part payment ot a sure¬ 
ty is part pretormance ot llie contract and a 
partial discharge thereof. As regards part pay¬ 
ments he is no longer the surety but the principal 
debtor. The cause oi action against the princi¬ 
pal debtor is not affected by any composition 
which the principal creditor may accept from the 
debtor. In the case of part payirenls the surety 
is represented in the insolvency by the principal 
creditor who proves for the whole dcb(. The 
omission to embody the terms of a composition 
in the order of annulment under S. 30 of the Act 
docs not make the order a nullity. Tlie practice 
of insolvents directly dealing wiih creditors to 
suco a composition, though irregular is not ille¬ 
gal. Where the composition is made after notice 
to the surety and is accepted by the Couit »t be¬ 
comes an act of Court and Ss. 134 and 13B do 
not apply. (I!’<i//is, C.J. and Seshagiri /Lynr, J.) 
Bombay Co. v. Official Assignee. 

44 Mad 381 :11921) M. W. N- 281 : 
63 I. C 173 : 40 M. L. J. 404. 

-Ss. 29 (2) aud SO^Ordcr without public 

c.xa mination. 

All order of adjudication passed without a 
public examination ot the insolvent or without a 
an express grant of leave to dispense with such 
examination is bad in law and could not be 
pleaded in trial to regular suit by a creditor who 
was not a party to the adjudication proceedings. 
(I'o.\\ C. J and Parlett, J.) A. K. A. M. Firm y. 
Ahmed.S ui.EMAN Mapan. 8 Bur. t. T 259 : 

33 I. C. 559 : 8 L. B. B. 258. 

-8. 30 (2| — Application by creditor 

against guarantor under composition scheme — 
Power to vacate order. 

It is a novel proposition, that a person who has 
made himself liable as a guarantor for the pay* 
ment ol a composition in insolvency, should be 
subject to the insolvency jurisdiction so as to be 
liable to be dealt with for contempt of Court, if 
he does not carry out any order made under such 
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jurisdiction. Once a person is re-adjudged an 
insolvent there is an end of the composition and 
the liability of the guarantor also ends.. A scheme 
of composition was made so long ago as the 10th 
of December 19l0. By its terms tne composi¬ 
tion was to be paid within a month from the date, 
of the order annulling tte adjudication order. 
The adjudication was annulled on the 14th Sep¬ 
tember 1911 ; and it was not until 29th July 1922 
that the respondents applied for the covenant to 
be enforced against the appellant. Hela, that 
under these circumstances, the peculiar jurisdic¬ 
tion under S. 30 (2) of the Presidency Towns In¬ 
solvency Act should not be exercised against the 
appellant, in his capacity as guarantor, even as¬ 
suming that the Court can deal with such a matter 
under that section. [Sanderson^ C. /. and Richard¬ 
son,!.) Govind Das Pity V, Jakdine Skinner & 
Co. 27 C. W. N. 908 : 1924 Cal, 176. 

' — -S. 31 (b)— Decree, transfer of, to Mun- 

sif's court direct, legality—Clerical error in the 
decree, effect of. 

The transfer of a decree by the Presidency 
Small Cause Court direct to a Munsif's court for 
execution, without the ioteivention of the Dis¬ 
trict court is valid under S. 31 (6) of the Act. 37 C. 
574 Foil. A mere clerical error is of no conse¬ 
quence in the certiBcate of transfer, ‘ Das instead 
of Benode Behari Bose'. (iValmsley and Greaves, 
JJ.) Kedar Nath Mana v. Jogendranath Das. 

41 I. C. 813 : 28 C. L. J. 264 

—- S. 33— Discharge — Suspension — Final 

order. 

An adjudicated insolvent obtained order of dis¬ 
charge in 1912 in the lollowing form. “It is or¬ 
dered that the insolvent’s discharge be with pro¬ 
tection suspended for one year and that he be 
discharged as from the second of October. 1913.” 
No final order of discharge was made. The in¬ 
solvent acquired the property in 1916-1917 and 
the Official Assignee claimed the property tor 
division amongst the creditors. Held, that the 
order of discharge became operative by itself on 
the 3rd October 1913 ; and the claim of the Offi¬ 
cial Assignee should be negatived. The Act 
makes no lurther proceedings necessary after an 
order of suspension under S. 38 has been passed. 
The practice prevailing in the Bombay High 
Court which requires me insolvent whose dis¬ 
charge has been suspended, to appear and obtain 
the final and absolute discharge alter the expiry 
of the period ot suspension, has no warrant in 
law and cannot be upheld. {Pratt,!,) Murao- 
LALLY Shamji V. B. N. Lang. 33 I C 627 : 

21 Bom. L. R. 980. 

____Ss. 33 (2) (o'— Order under-- If to be in 

writing — Contempt of Court. 

The Official Assignee’s order to insolvent to at- j 
tend his office in pursuance of S. 33 (2) (c) need 
not necessarily be in writing, even a verbal order 
is valid and there is a duty upon the insolvent to 
comply therewith. Non-compliance with such 
order will render the insdvent guilty of contempt 
of Court. Affidavits in support of the application 
for contempt may be served at the same time as 
the notice of application. Per Curium. In fu¬ 
ture if the Official Assignee intends to apply for 
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committal order for contempt of Court he should 
put his order into writing and have it served on 
the persons intended to be proceeded against 
with a notice that if the order is not 
complied with proceedings for contempt 
will be taken. Further it is eminently de¬ 
sirable that tne procedure laid down by the rules 
should be strictly followed. [Sanderson, C ! 
and Woodroffe, !.) Chuku Mull Banka v. The 
Official Assignee of Bengal. 56 I. C. 337 : 

47 Cal. 56.' 

■ ®s 36 and 56— ‘Fraudulent preference— 

Assignee—Depositions 
given before Registrar when admisssble—Burden 
of p roof. 

Where a creditor of a person who was in 
pecuniary embarrassment knowing of the condi¬ 
tion of his debts made repcatedjdemands for pay¬ 
ment and threatened him with legal proceedings. 
Such acts do not constitute bona fide pressure 
and do not prevent a transfer by the debtor to 
the creditor from being an undue preference over 
other creditors within S. 66 of the Pres. Towns 
Ins. Act. 19 Ch. D. 589 Ref. Once it is establish¬ 
ed tnat an assignment by the insolvent to a credi¬ 
tor was fraudulent and void as against the 
Official Assignee the onus lies upon the trans¬ 
feree if he desires to bring himself within S. 56 
(2) of the Act to show that not only did he give 
consideration for the assignment but also that he 
acted in good faith. Where an Official 
Assignee applies to set aside an Pssign- 
ment on tne ground that it was fraudu¬ 
lent and void within S. 56 ot the Pres. T. Ins. Act 
and he intends to rely upon depositions which 
have been given by the parties before »he Regis¬ 
trar in Insolvency, he should give notice ot his 
intention to do so and such notice should specify 
the depositions on which he intends to rely. 
Sanderson, C. !.and Richardson, 7.) Madho- 
RAM Raghlmull V. The Official Assignee. 

27 C. W. N. 611 : 1923 Cal. 631. 

-Ss. 36, and 90—Witnesses residing more 

than 200 miles — Power to summon and examine 
—Civil Procedure Code, O. 16, R. 19. 

S. 36 ( 1 ) of the Insolve.-.cy Act provides that 
the Court may, on the application of the Official 
Assignee or of any creditor who has proved his 
debt, at any time after an order for adjudication 
has been made, summon before it the insolvent 
or any person known or suspected to have in bis 
possession any property belonging to the insol¬ 
vent or supposed to be indebted to the insolvent 
or any person whom the Court may deem 
capable of giving information respecting the 
insolvent, his dealings or property. The person 
to be summoned does net, at any rate in all cases 
tall within the category of an ordinary witness to 
whom the provisions of O. 16 relate, it deals 
rather with the discovery and recovery of pro¬ 
perty than with the ordinary testimony which a 
witness can give, and the proviso to S. 90 \1) ot 
the Insolvency Act makes it clear that it was not 
intended to fetter the Court iu the exercise of its 
jurisdiction under S. 36 by any limitation impos¬ 
ed bv the Code of Civil Procedure. [Greaves, !,) 
Dinaram Somina In re. 

27 C, W. N. 370 : 1923 Cal. 437 
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——-S. 36— ‘Any creditor who has proved his 

debt\ meaning of. 

The words “ any creditor who has proved bis 
debt ’’ in S. 36 mean not merely a creditor who 
has lodged proof of his debt but a creditor whose 
proof has been admitted by the Official Assignee 
under the provisions contained in S- 25 of the 
second schedule to the Insolveocy Act. The mere 
fact that a person's name was included in the 
schedule filed by the insolvent and that so far his 
claim has not been challenged does not assist 
him if his debt has not been admitted by the 
Official Assignee. {Greaves, J.) Abdul Samad 
In re. 

26 C. W. N 744 : 1923 Cal. 305. 

-8.36— Order for discovery—tVilfnl dis~ 

obedience—Consequence of. 

An order for discovery made under S. 36 may 
if disobeyed, involve t[ie person concerned, in 
grave consequences. Wilful disobedience of such 
an order may be followed by an order of commit¬ 
ment for contempt of Court. In view of such 
possibilities the Court should act with great 
caution and afford all possible facilities to the 
person concerned, to satisfy the Court that at the 
time of the order, the things ordered to be dis¬ 
covered. were either not in existence or were not 
under her control. {Mookcrj'ee and Panton, JJ.) 
suKHLAL V. Official Assignee of Calcutta. 

34 c. L. J. 361. ! 

—-8. 36—-Sec/fow not applicable — Exami¬ 

nation of insolvent—Admissibility in evidence. 

The general practice is to examine the accused 
under S. 36, but the Court can also examine 
though S. 36 does not apply. Examination of an 
insolvent under S. 36 of the Act and without any 
objection on his part, is voluntary and is admissi¬ 
ble under S. 103 of the Act. (Woodroffe and 
IVahnsley, JJ.) Joseph Perry v. Official 
Assignee of Calcutta. 

47 Cal. 264 : 24 C. W. N. 425 : 21 Cr. L. J. 522 : 

56 I. C. 778 ; 31 C. L J. 209 

-Ss. 36, 103 and 10^—Deposition of insol¬ 
vent under S. 36— Admissibility in proceedings 
under Ss. 103 and 104. 

The deposition ol an insolvent examined under 
S. 36 of the Act and reduced to writing is admis¬ 
sible as evidence against him in a criminal charge 
(1896) 2 Q. B. 260. 19 Ch. D. 580 Ref. {Rankin, J,) 
JosEph Perry, In re. 

64 I. C. 478 : 21 Cr. L. J. 78 : 46 Cal. 996. 

■■ "- S. 36— Witness — Examination of trans¬ 

feree- Costs of employing attorney or counsel. 

A witness examined under S, 36 of the Pres. 
Towns Insolvency Act is not entitled to the coits 
of employing attorney or counsel. This is so 
even if the witness was a mortgagee from the 
insolvent and his mortgage was sought to be 
impeached by his creditors. 6 Ch. D. 328 and 
(1905) 1 Ch. 749 Dis. [Rankin, J.) In the ' 
Matter of Anshu Prokash Ghose. 

24 C. W. N. 68 : 63 1. C. 362 : 46 Cal. 795. 

•-8. 36— Application for e.xamination — 

Grounds for refusal—Power of Court, 

S. 36 is very wide and there is nothing in the 
Act limiting the Court’s powers thereunder, to 


' the period before the discharge. But these 
' powers should not be used unduly or unneces¬ 
sarily long after the discharge. The official 
I assignee when applying under S. 36 for the 
examination of a person should state shortly the 
nature of the information likely to be given and 
the dealings or propenies of the insolvent to 
' which such information will relate. A mete 
< allegation that the witness is likely to give useful 
information is not enough tor an order under this 
section. But an order cannot be refused on the 

I 

I mere ground that litigation might ensue between 
I the party to be examined and the Assignee. 

' {Grieves, J.) Haripada Hakshit In re. 

40 1. C. 94 ; 44 CaL 374. 

-S. ZS~Questions of title as between 

official assignee and stranger — Jurisdiction. 

The Court has no jurisdiction to determine 
questions of title as between the official assignee 
and a stranger to the insolvency, where prhna 
/acie the title is in the stranger. {White, C J. 
and Oldfield. J.) Sornammal v. Official Assig¬ 
nee OF Madras, 24 I. C. 239 : 27 M. L. J. 66. 

-8. 36— Object of—Properly belonging to 

Debtor. 

The object of S. 36 is discovery for the purpose 
of enabling the Oflicial Assignee or a creditor 
who has proved his debt to obtain information 
with reference to the property belonging to the 
insolvent so that he might take proceedings 
thereon to impeach the iratisaclions which are 
voidable under the sections of the Act relating to 
voluntary transfers, fraudulent preferences, etc. 
Property tranblcrred by the insolvent 4 months 
belore the order of adjudication is noti property 
belonging to the debtor ’ within S. 36 (5) ol the 
Act, and no order under that section, on the 
examination of the transferee, can be passed 
declaring Ihc transaction void ur.der S. 55 and 
directing tlie delivery of the property to the 
Official Assignee. {White C. J. and Oldfield, J,) 
Abdul Kadhar v. Official Assignee. 

14 M.L.T. 51 : 26 M.L.J. 308 : (1918)M.W.N. 876: 

20 I. C. 485 : Il9l4) M. W. N. 247. 

--8.36(1' —Application under, to be made 

ex parte—Crt/. High Court Insolvency Rules, 
Rr. 17, 18, 19 and 30— Application. 

Applications under S. 36 (1) for examination of 
persons thereunder should be made e.v parte 
under the rules framed by the Cal. High Court 
under S. 112 of the Act, R. 30 applies to such 
I applications and not Rr. 17. 18, and 19 and this 
view is supported by the English Bankruptcy Act, 
(1914) 4 and 6 George V, ch, 39 and the rules 
thereunder. {Greaves, J,) Kissory MohaN Hoy, 
In re, 

44 Cal. 286 : 36 I. C. 990 : 20 C. W. N 116S. 

-8. 36 (4) and (6)—Discurcry of property 

— Procedure—Notice of motion^Suit^Costs — 
Form of order. 

If the Official Assignee applies under S. 36 (4) 
and (5) of the Presy. Towns Ins. Act lor dis¬ 
covery of an insolvent’s property he must take 
the examination of such person by itself and ask 
the Court for an order the admissions or 

evidence given by such person and without look¬ 
ing to any further evidence at all. There are two 
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courses open to the Official Assignee. The one i? 
to start an action and the other is to proceed 
against the respondent by notice of motion in 
insolvency. But it is discretionary with the Court 
in the latter case to direct at the hearing or the 
motion that the matter be dealt with by an action. 
If the Official Assignee brings an unsuccessful 
motion,however, careful he may have been, has to 
pay the respondent's costs and he will have the 
right of indemnity given him by the previous 
Older of the Court obtained from the creditor or 
other person in whose interest the motion is 
brought. The order for costs should not be directed 
to be limited to the assets in the hands of the 
Official Assignee when the respondent is not in 
any way in delault for which he may be partially 
mulcted in costs. [Rankin, J.) Suresh Chander 
Gooyee, In re. 

51 I. C. 654 : 23 C. W. N. 431. 

-8. 36 (4) (b)—Scope of—Continuous pro¬ 
ceedings—Summary enquiry. 

An order under S. 36 can only be made if on exa¬ 
mination of any person the court is satisfied that 
he has in his possession any property belonging 
to the insolvent. S. 36 (4) and (5) is included to 
provide a summary procedure for ordering pay¬ 
ment of debts due and delivery of property be¬ 
longing to an insolvent when there is no dispute. 
It is not intended for contentious matters or for 
following property the subject of fraudulent 
preference or dishonest concealment. (Chitty, J.) 
] M. Lucas In re. 28 I. C. 469 : 42 Cal. 109. 

-S 36(5 )—Scope of order under. 

An order under S. ‘^6 (51 should not be made 
in circumsiances justifying the institution of a 
regular suit as for example where the matter in¬ 
volves difficult questions of title. (ASookerjee and 
Fletcher, JJ.) Hash Behary v. Official As¬ 
signee. 68 I. C. 341 : 25 C. W N. 862. 


--S. 36(5 )—Order under, when to be made. 

Order under S 36 t5) could only be made on a 
written application by Official Assignee and sign¬ 
ed by him. The order can be based on examin¬ 
ation under S, 36 (6) conducted by an officer de¬ 
legated for the purpose. The person examined 
must get an opportunity to contest the order made. 
For it is a cardinal principle that no order should 
be made affecting a person’s interest without 
giving him a sufficient opportunity of contesting 
the application against him, {Fox, C. J. and 
Hartnoll, J ) the matter of appeal of IsuMi. 
Mawoon Dawoodji, S Bur- I*- T* 127 : 

161. C. 87 : 6 L. B. B. 142. 


__Ss. 36 (1)— {Calcutta) under the 

Act, 17. 18, 19 aHd 30-Ex parte order for 

examination of a per son—Review, ^ 

Applications under S, 36 (1) are intended to be 
made ex parte. To such a petition, R. 30 of the 
High Court Rules applies and not rule 17 or 19. 
An application to set aside an order under S. 36 
fll bv the Registrar in Insolvency is not an ap¬ 
plication under S. 8. Cl. (2) but one under CL (1) 
for review of an ex parte order {Sanderson, C. J, 
and Richardson, J,) Rai Suklal 

OFFiCAL assignee. N. 760: 


c D— VOL. IV 53 


PRESIDENCY TOWNS INSOLVENCY ACT (III 

OF 1909), S. 46. 

-S. 41— Registrar can make order of 

annulment. 

The Registrar in Insolvency has jurisdiction 
to make the order of annulment under S. 41. 
{Greaves, J,) In re. Meghraj Purohit (Insol¬ 
vent). 27 C. W. N. 916 : 1924 Cal. 83. 

-S. 43— Proceedings under— Nature of 

Proceedings under S. 43 of the Presy, Towns 
Insol. Act are in the nature of criminal proceed¬ 
ings and therefore a definite charge, a finding and 
a conviction are essential as a ioundaiioo for the 
sentence, 18 C. W. N. 692. Foil. {Sadasiva Atyar 
and Napier, JJ.) Ramaswamy Chetty v. The 
' Bank of Madras. 30 I. C. 839. 

-S. 46— Discharge, order of —Not binding 

in Foreign Court—Suit to recover debt from In¬ 
solvent's property in foreign territory will lie in 
Foreign Court. 

The Insolvency Court in Bombay has no juris¬ 
diction to restrain a decree-holder from filing a 
suit against an insolvent who has obtained his 
discharge in the Insolvency Court in a foreign 
state, within whose jurisdiction the insolvent has 
bis property, for recovering a debt in respect of 
vvhich discharge has been obtained. The order 
of discharge granted by the Insolvency Court in 
Bombay would be recogoiacd by all Courts in 
the British Empire but there is no obligation on 
the Courts outside British India to recognise the 
order ot discharge as a complete release from 
debts mentioned in the order. {Macleod, C.J. and 
Fawcett, J.) Lakhmiram v. Punamchand. 

22 Bom. L E 1173 : 69 I C. 444 : 

45 B. 550. 

- S, 45 — Bankruptcy — i4sse/s acquired 

after bona-fide discharge of debts — Third parties 
dealing with insolvent bona-fide and for value 
— Oificial Assignee not intervening. 

Until the Official Assignee or Trustee inter¬ 
venes, all transactions by a Bankrupt after bis 
Bankruptcy, with a person dealing with him 
/ide and for value in respect of his after- 
acquired property whether with or without know¬ 
ledge of the Bankruptcy, are valid against the 
Assignee or Trustee ; but apart from such trans¬ 
actions, the Bankrupt acquires property and 
contracts for the benefit of the Official Assignee. 
29 I. C. 168, Foil. 8 C. 556. 24 C. 244 Not Foil. 
Where a member of a joint Hindu family 
becomes insolvent and his eatate consequently 
vests in the Official Assignee and there are subse¬ 
quent joint acquisitions of the family including 
the insolvent the assignee is entitled only to the 
share of the insolvent in ihe said property. 
{Abdur Rahim. C. J. and Phillips, J.) Murali 
Doss Brijaratna Dossz;. Official Assignee of 
Madras. 43 I. C. 632 : 6 L. W. 663. 

-S. 46— Preference—Intention of the in¬ 
solvent. 

It is the duty of the Court to find out whether 
the intention to give preference to any one of the 
creditors was dominant or not. That which has 
the natural effect of preferring a creditor is 
presumed to have been so intended to have that 
effect. (Sadasiva Aiyar and Napier, JJ.) Nalam 
Viswanathan V. Official Assignee of 
Madras, 32 I. C. 795. 
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- S. 49 U)— Crown debts — Debts due to 

Govt. Soup luiclory. 

It IS nof outside the statutory powers of the 
Governmetit of India to conduct a soap factory 
for the p’jrpo-esof education and demonstration 
to ihe people. A debt due to such a concern 
conducted by the Government from an insolvent 
is a debt due to the Crown and is recoverable in 
full in priority lo other debts of the insolvent 
under S. A9 ot the Pres. Towns Ins. Act. (Contts- 
Trotter, J.) Subramania Chetti and Co„ In 
the matter of. 45 Mad. 156 : 

30 M. L. T. 246 : 16 L W, 46 : 

1922 Mad 243. 

■-Ss. 52. 62 and 64— Contract with Karta 

of joint family— Insolvency of Karta—Rights of 
Offi'ial Assignee. 

Where the Karta of Hindu Mitakshara 
family becomes an insolvent the Official Assig¬ 
nee’s right are ordy lo such portions of tbe joint 
family estate as the insolvent was entitled co in 
his own right. The Official Assignee requiring 
the completion of a contract for sale of goods 
ordered from the deft, by the insolvent before ad¬ 
judication nuict elect within a reasonable time 
to take up the contract and ishould make a tender 
of cash before requiring performance. {Fletcher, 
J.) C. E. Grev V. Walker Gowand it Co. 

18 I. C. 753 : 40 Cal. 523. 

Ss. 52 and hO^Salc of stock-iu-hand a 
few days before insolvency— Possession with in- 
solvent Validity of sale—if transaction frau¬ 
dulent and void. 

Where goods sold by an insolvent prior lo his 
insolvency are allowed to remain in his own 
shops until the date ol his insolvency, they arc 
in the “possession, order and disposition’’ of the 
insolvent within S. 52. A sale by the insolvent 
to a thick friend of his, the consideration for sale 
consisting of monies borrowed both by the in¬ 
solvent and tile vendee from a third person, must 
be looked upon with great suspicion and where 
the goods sold arc not removed from the insol¬ 
vent s premises till date of his insolvency, the 
sale must he deemed to be fraudulent and void 
under S. 56 . Quaere. —Where the sale by an in¬ 
solvent is for a sum already due to the vendee, 
whether the vendee could rank as a secured cre¬ 
ditor ? {Sadasiva Atyar and i^apier, JJ.) Ahmed 
Ally & Co. v. Official Assignee of 
Madras. 29 I. C. 947. 

~~ 52 Insolvency of jeweller—Position 

of person entrusting sovereigns and gold to the 
jeweller. 

Where a jeweller entrusted by the claimant 
with gold and sovereigns to make certain jewel¬ 
lery became an insolvent after converting his 
gold and sovereigns into cash, the transaction 
amounts to a bailment and the jeweller became a 
tiustce for the gold and sovereigns entrusted to 
him but inasmuch as the gold and sovereigns 
did not as such form part of the estate taken 
possession of by the Official Assignee, the claim¬ 
ant is not entitled lo the benefit of the doctrines 
of tracing and quasi-charge. Case-law discussed. 
[Sadasiva Aiyar and Napier, JJ.) iVIUlrazzu 


PRESIDENCY TOWNS INSOLVENCY’ACT (III 
OF I9u9}, S. 62. 

Lakshmi v. Official Assignee. 

(1915) M. W. N. 262 : 2 L. W. 312 : 

29 I. C. 37 ; 17 M. L. T. 247 : 28 M. L. J. 403. 

-S. b2~After acquired properly—Nature 

of —Possession of insolvent for more than 12 
years—Official Assignee's claim, if barred. 

Acquisitions by an insolvent after the insolven¬ 
cy and before the discharge who has obtained a 
merely personal discharge are made as agent of 
the Ofticial Assignee and as such the possession 
ot the insolvent is not adverse to that of the 
Official Assignee and itie latter’s claim to such 
aitcr-acqnisition even after 12 years' possession 
by the insolvent is not barred. {IVallis, I.) 
Official Assignee v. Moorli Doss. 

23 I. C. 271. 

-S. 52 —Hypothecation-Stock-in-trade — 

I'ossession, order and disposition—Mcanhig of. 

Held, that on the day ol the bankruptcy, which 
related back lo the day of absconding, the stock- 
in trade was in tlie possession, order and disposi¬ 
tion of the insolvent so to make him the reputed 
owner thereof under S. 52 oi the Presy. Towns 
Insolv. Act. The possession which the petitioner 
(one of the crcdttorsl had under an agreement of 
hypothecation accompanied by delivery ot keys 
was not real possession. 10 Ch. D. 408, 7 Ch. Ap. 
20, Appr. 11 C. 451 Dist. A deliberate arrange¬ 
ment, such as the above agreement, contemplated 
lo deceive the public was a fraud upon the Act. 
Hilton v. Tucker. 30 Ch. 669 Dist. Under the 
agreemcot the goods were absolutely in the pos¬ 
session, order, disposition ot the insolvent during 
the working hours of the day. The petitioner was 
not entitled to rank as a secured creditor. (ITn/- 
lis, J.) Gulam Ali, in the matter of. 

22 M. L. J. 441 : 15 I. C 371 : 11 M. L. T. 203. 

-S. 62 (3) (c)— True owner—If includes 

owner of equitable charge—Consent of garnishee- 
Withdrawal. 

The words “true owner” in S. 52 (2) (c) include 
the owner of an equitable interest in the property. 
Where the insolvent was m possession of a motor 
car with the oiisent ot the garnishee but before 
the insolvency, the garnishee dcterniiocd such 
consent by means oi a letter demanding the car, 
tlie Official Assignee cannot claim the car, as the 
insolvent was noi at tliat time in possession with 
the consent of the owner. C.J. and 

Krishnan, J.) aburubammal v. Official Assig¬ 
nee OF Madras. 45 M. L. J. 817 : 

19 L. W. 54 : 33 M. L. T. 217 (H. C.): 

47 Mad. 215 : 1924 M. 214. 

-S. 52 (2) (c)— Equity of redemption in 

goods pledged is not 'gooits ’ 

The equity of redemption in goods pledged by 
the insolvent is not ‘goods’ within the meaning of 
that term in S. 52 (2) (c) of the Act and the fact 
that Ihe pledgee or charge holder leaves tbe 
power to sell such goods with the insolvent does 
not render the pkdge or charge invalid. [Ayling, 
C. J. and Odgers, J.) Official Assignee 
Madras v. Velliappa Chetti. 14 L. W . 713 . 

42 M. L. J. 155 : 45 M. 236 : 1922 M. 144, 

-S. 62 (2) {o) —Property hypothecated-Pos- 

session with insolvent with permission of creditor 
— When passes to Official Assignee, 
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Hypothecated property remaining in the pos¬ 
session oi the insolvent with the permission of the 
creditor will pay to the Ofticial Assigiiee on insol¬ 
vency. But it the consent is withdrawn even in 
an informal manner he cannot be said to be in 
possession ‘’with the owner’s consent” and no title 
will pass to the Official Assignee. [Robinson, CJ. 
and Beasley,].) Offical Assignee v. Md. E. 
NaikwaRah. 1 Bang. 153 ; 

2 Bur. L J. 248 : 1924 Rang. 27- 

-Sa. 53 (1), 108 and 109— Order of Admi¬ 
nistration—Attachment by creditor prio>' to order 
— Sale ajter order—Rtghts of attaching creditor. 

S. 53 (l/*of the. f^resy. Towns Ins. Act does net 
apply to an administration ol the insolvent’s estate 
of a deceased person under Ss. 108 and 109 of the 
Act. An attaenment only prevents alienation and 
does not confer any title or create any charge or 
lien on the attached property. A creditor who 
has attached property in execution of a decree has 
no right therein prior to sale and, upon the mak¬ 
ing ot an administration order before sale the pro¬ 
perly vests in the Official Assignee and the attach¬ 
ing creditor is relegated to the same position 
as the other creditors. [Greaves, J.) Re Prem 
Lal Dhar. 43 I. C, 348 : 44 Cal. 1016. 


PRESIDENCY TOWNS INSOLVENCY ACT (HI 

OF 19091, S. 56. 

-Sa. 55 and 56— Fraudulent preference — 

Test of—Voluntary transfer—'Good faith* in 
5. 55, meaning of. 

To constitute a fraudulent preference within 
the scope of S. 56 of the Presy Towns Ins. Act it 
must be shown that the transaction in question 
was entered into by the debtor with the dominant 
and substantial view of preferring a particular 
Creditor. The mere fact that as a result of the 
transaction a particular creditor was prelerred to 
the prejudice of the other creditors is insufficient. 
Per Napier, J, —.A trai.sfer cannot be said to have 
been ma-de ” in good laith” within the meaning 
of S. 55 of the Presy. Towns Ins. Act, if it is made 
in fraud of the bankruptcy laws. [Wallis, C.J. 
and Napier, J.) The Official Assignee of 
Madras v. T. B. Mehta Sons. 42 Mad. 510 : 

36 M. L. J. 190 : 25 M, L. T. 265 : 

49 I.C. 968: (1919) M. W. N 293 : 

-Ss. 55 and bO—l'ransfcr by debtor on eve 

of bankruplcy—Validity—0nus—Transfer by hus¬ 
band to Wife — Wife's money utilised by insolvent. 

Where a debtor iransieis hi> properties on the 
eve ol his bankruptcy, the onus is on ihe trans¬ 
feree to show that there was no Iraudule; t pcele- 
rence and that the transfer was bona fide in con¬ 
sideration of moneys really due. (1901) 1 K.B. 710 


-Ss. 65 and 66— Application under, can 

be made only by Official Assignee. 

An application under the provisions of sections 
55 and 56 of the Presidency Towns Insolvency 
Act can only be made by the Official Assignee in 
whom the property of the insolvents is vested and 
not by the crednor. If the Ofticial Assignee refuses 
the creditor may make an applxalion with the 
leave of the Court. [Greaves, J.) Surajmul MUN- 
GLECHAND, In re. 70 I.C. 463 (1): 26 C. W. N. 803 

-Ss. 56 and raudulent transfer —/«• 

solvency Court if can enquire into transfer — 
Transfer immediately before insolvency—Onus. 

An Insolvency Court can make an enquiry as to 
whether the transler of the insolvent is fraudulent 
and void against the Official Assignee subsequent 
to the right of the party affected to bring a regular 
suit. An insolvent’s examination is no evidence 
against the transfer. The onus of supporting a 
purchase from the insolvent just prior to insol¬ 
vency lies on ihe person claiming that the pur¬ 
chase can stand. An assignment of an insolvent 
on the eve of the insolvency can only stand on 
proof that it was for the purpose of helping him 
to carry on the business. [Greaves, J.) A. F. C. 
Seehasea. In re 46 I. C. 196 ; 22 C. W. N. 336. 

____s. bb—Good faith—Burden of proof— 

Mortgage within two years of insolvency. 

Where a mortgagee seeks to enforce a mortgage 
executed within two years of the adjudication, the 
burden of proving good faith and consideration 
rests heavily on the mortgagee, although the Offi¬ 
cial Assignee has moved to expunge proof of the 
mortgage which hfc*had admitted under S. 36 of 
the Pres. Towns Insol. Act, Sch. II as such ad¬ 
mission is not an adjudication. [Walli^,C.J. and 
Krishnan, J.) Official Assignee of Madras v. 
Sambanda Mudaliar Mad. 739 : 

60 I. C. 205: 28 M. L. T. 258 : 39 M. L. J. 346. 


Kei. 

Obiter. —Where an insolvent utilised hia wife’s 
money for trade purposes and in consideration of 
such utilization, transferred some of his property 
to her, the transaction may be looked upon as an 
attempt to repair the breach of trust or as a con¬ 
tractual obligation to repair the loss suffered by 
her. [White, C. J. and Oldfield, J.) 2ainab Bee 
V. Official Assignee of Madras. 24 I. c. 513. 

-S. 55— Transaction set aside — Remedy 

of party affected as to sums paid—Good faith — 
Onus. 

Where a transaction is set aside under the Act, 
the party aftected by it is not entitled to payment 
in full out of Insolvent’s estate, of the sums paid 
ty him under the transaction, but he can prove 
them in the Bankruptcy The onus ol proving 
good faith and valuable consideration is on the 
transferee, and if there is good faith on bis part, 
it is not necessary that the party also should act 
in good faith. The fact the transferee was the 
wife, with notice of her husband’s embarrassed 
circum>tances, is not sufficient to prove * bad 
faith . The question of, ‘valuable consideration’ is 
a question of fact. It is not open t) a judge to pass 
an order under S. 55 of the Act under which the 
validity ol the transaction is made to depend upon 
an uncertain event, e.g, on the vendee being com¬ 
pensated for the loss sustained by him by reason 
of the transaclioQ. [White, C. J. and Oldfield, J.) 

Official assignee i'. Annapurna A.mmal 

20 I. C. 901 : 14 M. I. t] 150. 

■'' ■ Ss, 55 —'Void , meaning of. 

• Void’in S. 55 of the Act means’voidable’at 
the instance of the Official Assignee. [White, C. J. 
a->td Oldfield, /.) Abdul Kadhar v. Official 
Assignee. 14 m. L. x. 61 : 

(1913) M. "W. N. 876 ; 20 I. C. 486 ; 

(1914) M. VI N. 247 : 25 M. L. J. 308. 

-— S. 56— Creditor—Surety or guarantor 

of principal — Bankrupt—Position of surety. 
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OF 1P09J. S. 66. 

An acceptor or endorser of a negotiable in¬ 
strument which has not yet reached maturity is a 
creditor. Any surety or guarantor, who might, 
should a bankruptcy supervene before the debt 
of the principal were discharged be entitled to 
claim among the other creditors in bankruptcy, 
is regarded constructively as a creditor when the 
question is one ol fraudulent preference. (Bea- 
man, J.) R. D, bETHAN p. Kallianji Singjibhai 

19 I. C 57 : 16 Bom. L. R. 113. 

-8. 56— Fraudulent preference—What 

constitutes — Motive. 

To find out whether a particular payment 
amounted to fraudulent preference, one must 
look to the mind of the bankrupt at the lime and 
see if the dominant view was to give preference 
to a particular creditor. If his real object was 
only to continue his business and to save himself 
from serious consequences, the act does not fall 
within S. 56. But if the act was merely to stave 
off bankruptcy for a short time to assist in 
reinstating him afterwards, it would be a fraudu¬ 
lent preference. (Schwabe^ C.J. and Wallace, J.) 
Samu Pattak V. Wilson. 18 L. W. 696 : 

1924 M. 180. 

-8. 56 —Good faith. 

A vendee who purchased property from a per¬ 
son shortly before that person's insolvency for 
a price appreciably lower than the real value of 
the properly actuated by an intention to gel a much 
larger benefit for himself than he was fairly enti¬ 
tled to as a diligent creditor and conspired with the 
vendors to defraud or delay his other creditors, is 
not a vendee in good faith within S. 56 and the 
sale is void as against the Official Assignee. 
{Sadasiva Aiyar and Napier, JJ) Official 
Assignee v. Bangy Abdul Kazak Sahib. 

29 I. C. 204: (1015) M. W. N. 332. 

—-8» 60— Fraudulent preference — Test of — 

delay in making application, if ground for dis- 
missal thereof. 

Where a payment to a creditor is impeached 
as a fraudulent preference, the question for the 
Court under S. 56 of the Act is what was the sub¬ 
stantial effectual or dominant view with which 
the debtor made the payment. The fact that 
there was some pressure would not protect the 
creditor if it is also the fact that, but for the 
desire to perfer the creditor, tbe payment would 
never have been made. Delay in applying under 
S. 56 is not by itself sufficient ground for declin¬ 
ing to make order. {White, C. }. and Oldfield^ /.) 
Abdul Kader v. Official Assignee. 

14 M. L. T. 48 : 20 I. C. 482 : 25 M L. J. 320. 

-S. 66— Fraudulent preference — Tests of 

presumption. 

If a man on the eve of bankruptcy makes a 
payment to a particular creditor, the presumption 
immediately arises that he makes that payment 
with the dominant view ol giving preference to 
that creditor over his other creditors. If it is 
found that the dominant motive was not to give 
preference, but to save his stock in trade from 
attachment and sale, the transaction cannot be 
annulled under S. 56. The burden of proving 
the intention of the debtor lies upon the Official 
Receiver who contests the payment, even if the 


PRESIDENCY TOWNS INSOLVENCY ACT (III 
OF 1909), B. 61. 

debtor was insolvent at the time when he made 
the payment. 19. C. W. N. 157 Foil. {Twomey, C. 
J and Pratt, J.) THE Official Assignee v. 
M. C. Bham, 12 Bur. L. T. 86 ^ 611. C. 691 : 

10 L. B. E. 8. 

-S. 56 — Fraudulent and preference — 

Surety — Creditor. 

The woid “creditor*’ in S. 56 includes a surely 
before he is called upon to pay and payment to 
him may be deemed fraudulent and void as 
against the Official Assignee. [Hartnoll, C. 
and Young,].) Ismail Mawoon v. Official 
Assignee. 6 Bur. L. T. 186: 21 I. C. 5 : 

7 L.B.R. 44. 

—- S 57— After-acquired property of in¬ 

solvent — Validity of transfer. 

A bankrupt can alienate all property, moveable 
and immoveable, acquired after the order of ad¬ 
judication, provided the transactions by him are 
bona fide, for value and are completed before the 
intervention of the Official Assignee. {Heaton and 
Shah, JJ.) Ali Maho.med Abdul Husain v. 
Vadi Lal. 43 Bom. 890 : 53 I. C. 197: 

21 Bom. L. Ra 849. 

-S. bl—Purchaser from benamidar. 

A purchaser of property from a benamidar for 
the dues subsequent to his adjudication in insol¬ 
vency does not acquire any title to the property 
as against the Ofiicial Assignee even though the 
purchase was bona fide and for value and with¬ 
out notice. Such a purchaser can establish a 
good title and estoppel against the owner but not 
against the Official Assignee unless his cooduct 
was such as would create an estoppel against him. 
(Gunderson, C. J., Woodroffe and Mookerfee, JJ,) 
Lakhi Fkiya Dassi v. Kai Kiss^ori Dassi. 

20 C. W. N. 554 ; 34 I.C. 435 : 23 C. L. J. 483. 

-S. 67— Act of insolvency — Tesl. 

Intimation of insolvency to the creditor without 
leading to an inference that the debtor will sus¬ 
pend payments, is not an act of insolvency. It is 
such an act if such an inference can be drawn. 
It is to be determined from each notice. Creditor's 
action knowing the act of the debtor is not bona 
fide and will not be protected. The Court must 
see if the transaction is contrary to the Bank¬ 
ruptcy Law and not whether it is real and pro¬ 
tected by S. 57. {White, C. J. and Sankaran 
Naif, J.) Mercantile Bank of India, Ltd. v. 
Official Assignee, Madras. 36 I. C. 942 : 

39 Mad. 250. 

-8. 67 (o)—Bona fide transferee for value 

after act of insolvency before adjndication is 
valid. 

Where a person bona fide and for value, takes 
a transfer of property from a person who has 
committed an act of insolvency of which the 
transferee is not aware, such a transfer is saved 
under S. 57 (c) and proviso, and the Official As¬ 
signee cannot get rid of the transfer. CJ. 

and Odgers, J.) Official Assignee v. Vel- 
LiAPPA Chettv. 42 M. L. J. 165 : 14 t. W. 

46 M. 238 : 1922 M. 144. 

-S. 61— After acquired property~~V*sting 

oj^ Right to action. 
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(Ill OF PRESIDENCY TOWNS INSOLVENCY ACT (III OF 
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It is well settled that a cause of action which 
accrues to a bankrupt subsequent to the adjudi¬ 
cation in respect of alier-acquired property, 
remains vested on him and does not vest in his 
Trustee in bankruptcy and he is the proper pl£f. 
to sue in respect thereof and that anything re¬ 
covered by him remains in the bankrupt until the 
Trustee intervenes. A plff. will not be compelled 
to give security for costs merely because he is a 
pauper or a bankrupt {Gr^aves^ J.) E. D. 
Murray v. East Bengal Maharajan Flotilla 
Co., Ltd. 46 Cal. 156 : 48 I. C. 622: 

22 C. W. N. 1018. 

-S. 68 —Contract with insolvent for sale 

of ^oods before adjudication—Powers of Official 
Assignee^ 

The Official Assignee requiring the completion 
of a contract for sale of goods entered into by 
the defts. with the insolvem before adjudication 
must elect within a reasonable time to take up 
the contract and should make the tender of cash 
before requiring performance. 

Obiter.—Tht leave of the Court which is re¬ 
ferred to in S. 08 of the Act means a particular 
leave obtained to do a particular thing or things. 
Tne Official Assignee is not entitled lo carry on 
the business of the insolvent tor the purpose of 
winding up without the leave of the Court. 
{Fletcher, J.) C. E. Grey v. Walker Gowakd 
& Co. 18 I. C. 756 : 17 C. W. N. 678. 


- S. %2^Misfeasance, neglect or omission 

—Distribution of assets without disposing of 
claims—Personal liability of Official Assignee. 

A creditor who lodges his proof in statutory 
form is entitled that it should receive attention 
without closing anything more. In a case 
where the Ofhc>al Assignee distributed the 
assets to some creditors, though at that 
time he had notice of the claims of others which 
were not disposed of, it amounts to misfeasance, 
neglect or omission within the meaning of the 
section and would be personally liable for the 
amounts the creditors who have been deprived of. 
It is impossible to pretend to distribute a bank¬ 
rupt’s estate with reasonable certainty unles>s 
the rules as to distribution are regarded by the 
Official Assignee as absolutely sacrosanct. {Ran- 
kid J.) In re Archibald Gilchrist Peace. 

70 I. C. 607 : 26 C. W. N. 663. 

_S, BQ—Person aggrieved — Meaning. 

S. 86 of the Act includes under person aggriev¬ 
ed by the decision, both a person applying for 
a decision and person brought before the Court 
to submit to a decision, when the decision is 
unfavourable to them. {Sanderson, C. J.) Kato- 

KEY Charan V. Sarat Kumari Dabee. 
key l^HAKAri ^ ^ ^ ^ ^ 

_8. 90 Scope—Official Assignee—Taking 

i>osses$ion of property. • • • 

S 90 provides that the Commissioner in in¬ 
solvency shall have all the ordinary powers 

which he would have sitting as ^ 

Original Side. So when the Official Assignee 
takes possession of an °^tsider’s property and 
such outsider sets up paramount title, 
pan inquire summarily and on motioa similar \q 


the procedure laid down in O 21, Rr. 58, 59 
and 60, without compelling the person aggrieved 
to have recourse to the expensive remedy of a 
regular suit. {Beaman, J ) Rassul Haji Cassun 
In re. 9 I.C. 344 : 13 Bom. L. R. 13* 

-8. 90— Transfer of petition from High 

Court to District Court — Jurisdiction. 

When an Insolvency petition pending before 
the High Court was transferred to District Court, 
the latter could not try or dispose of the petition. 
The jurisdiction conferred by the Presidency 
Towns Insolvency Act and the Prov. Insolvency 
Act are quite distinct. [White, C. J, and Oldfield, 
J.) N. A. Srinivasa Iyengar v. Official As¬ 
signee OF Madras. 38 Mad. 472 : 

14 M. I. T. 184 : 

(1913) M. W. N. 1004 : 21 I. C. 77 : 

(1914) M. W. N. 45 : 26 M- L. J 299. 

-S. 94— Power to stay proceedings — 

Sufficient reason—Pendency of appeal. 

Where a petitioning creditor’s debt is founded 
on a judgment the pendency of an appeal from 
the judgment would if the appeal is bona fide be 
a Sufficient reason for staying proceedings on an 
insolvency petition under S. 94 of Presidency 
Towns Insolvency Act. (R/gg, J.) Moolla 
Dawood and Sons Company, In re. 

64 I. C. 646 : 13 Bur. L. T. 230. 

-S. 99— Insolvency — Partnership — Insol¬ 
vency of partner of creditor — Evidence—Irregu • 
larity of procedure. 

R. 47 of the Madras Insolvency Rules does not 

apply to a petition to declare that a given person 
is a partner in a firm against which a petition has 
been presented. In such a case the power is 
given by S. 99 of the Act. But such an order pass¬ 
ed under R, 47 is not bad by the irregularity of 
procedure. {White, C. J. and Oldfield, J.) Abdul 
Rabiman Sahib v. The Official Assignee of 
Madras. 32 1 C. 14. 

-S. 101— Limitation — Starting point. 

The period of 20 days provided by S. 101 runs 
from the date of the matter being completed and 
the report signed and not from the date of the 
findings being filed or signed. {Greaves, J.) Lal- 
behari Shah, In re. 60 I. C. 889 : 47 Cal. 721. 

-Ss, 103, 104 and 36— Offenoes under the 

Insolvency Act—Notice of charges—Framing of 
charges — Discrepancy. 

S. 103 applies to offences committed both before 
and alter the adjudication and also to cases of 
wilfully withholding the production of books even 
after they have come to possession of the Official 
Assignee. Though a charge under S, 103 cannot 
be maintained if not framed in pursuance of the 
notice under S. 104 this must be taken as subject 
to the principle which is embodied in S. 537, Cr. 
P. C., and in determining whether this is so the 
Court shall have regard to the fact whether the 

, objection could and should have been raised in 
an earlier stage. (Woodroffe and Walmsley, JJ.) 
Joseph Perry v. Official Assignee of Cal¬ 
cutta, 47 Cal. 264 ; 24 C. W. N. 426 : 

21 Cr L, J. 622 : 66 I. C, 778 : 31 C. L. J. 209. 

4 
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-Ss. 103 ani 104— Offence under the In^ 

solvency Act—Trinl of—Notice cf charge and the 
charges framed^ if must agree—Undue preference 
when creditor not admitted 

A char<»c under S. 103 rnust be in pursuance of 
notice required t") be issued under S. 104. [Jen- 
hins C. J. and ^Voodroffe, J.\ Lucas Offi-^ial 
Assignee of Hengal. 21 Cr. L. J. 481 : 

56 T. C. 577 : 24 C. W. N. 418. 

-Ss. 103 and 49—Co/n’/r/to« — Essentials 

of. 

To constitute an offence under S 103. the intent 
to give undue piefeienc'j or diminish the divisi¬ 
ble assets is essential and unless this is shown to 
be the material result of the accused’s action, such 
an intent cannot be inferred. A transfer, bv a 
person declared an insolvent, under S. 49 (4) of 
property to his wife in consideration of the pri¬ 
vate debts owned bv him to her without the frau¬ 
dulent intent iDcing valid no conviction for an 
offence under S. 103 can stand. {Avli»S and Han- 
uav.JJ.) Abdul Uahiman Sah'b v Officiaf. 
Assignee. 27 I. C. 753 : 16 Cr. L J. 193. 

-S. raiidulcnt preference — Sepa¬ 
rate arrangement with each creditor. 

There is no fraudulent preicfence where ati insol¬ 
vent arranges with eacti of his creditors for pay- 
ineoi of a definite fraction of their dues where he 
alleges that others aLo have received the same 
but the creditors never aeted upon it. [Hartnoll, 
C. J, and Twomey, JJ.) Hus ain Vally v. Sulr- 
MAN Hadjee. 11 I, C. 809 : 4 Bur. L. X. 200. 

-"S. 104— Report by Official Assignee, 

when evidence. , 

The Officiol Assignee’s report is evidence of the 
matter reported only when the matter is one with 
regard to which the Official Assignee is directed 
or empowered by ihc Act so make a report. It is 
not evidence in a criminal proceeding though the 
Assignee is authorised under Kale 104 to make a 
report for the purposes of prosecution. Rule 116 
will be ultra vires it it is to be construed as making 
the report of the Official Assignee for any pur¬ 
pose and evidence of the facts stated therein. 
(WhitCs C. J. and Oldfield, J.) Abdul Kadek v. 
Official Assignee. 14 M. L. T. ^6 : 

20 I. C, 482 ; 25 M. L. J. 320. 

-S. 1C6 {&) — Rt'fusal of leave lo appeal— 

Appellate Court can grant special leave. 

Where the insolvency court refused leave to 
appeal ur.der S. 106 in) of tlie Act, it is open to 
the unsuccessful party to apply to the Court of 
Appeal for special leave to appeal. The appellate 
court can, if a question of principle is involved, 
hear the appeal, under its inherent power. [Mac- 
Icod, C. J. and Crump, J.) Pana Ciiand Narsey 
V. Stanley. 25 Bom L-K. 161 : 

1923 Bom. 245. 

- S. Ho—Order in insolvency—Appeal by 

Attorney for Official Assignee —Stamp duty on 
copy of order. 

Wncrc an Attorney acting for the Official 
Assignee files an appeal against an order in insol¬ 
vency proceedings. S. 115 of the Presidency 
Towns Insolvency Act e.'cempts from stamp duty 


PBES8 ACT (I OF 1910) S. 3. 

the copy of the order appealed against. [Wallis, 
C. J. and Moore, J.) The Official Assignee v. 
Ramasami Chetti. 43 Mad 74? • 

12 L. W. 89 : 59 I. C 475 • 
(1920) M. W. N. 424 : 39 M. L. J. 135. 

-S. 121 —Atiorneys—Right of audience 

before officer under S. 6. 

The Attorneys of the High Court have right 
of audience before the officer appointed by the 
Chief Justice under S. 6 of the Ac(. S. 121 of tbe 
Act preserves this righi of audience possessed by 
Attorneys. [Basil Scolf, C.J. and Chandavarkar, 

\ J.) In re Advocate-GenepA i. of Bombay. 

37 Bom. 464 : 19 I. C. 421 : 15 Bom, L. R. 217. 

-Sch. II. Cl. 18 — Proceedings, parties to 

Purchaser of part of insolvent s Properly —Cross- 
e.vaminalion by such person —Effect —Evidence 
Act, S. 137. 

A purchaser from a person subsequently 
adjudicated an inbOlvent is not a necessary or 
proper party to the proceedings under Cl. 18, and 
he cannot intervene therein unless his purchase is 
challenged. He not being not adverse party, 
cannot cross-c.xamine the applicant to establish 
the claim against the estaie of the insolvent. Tbe 
cross-exaniination in contravention should be 
eliminated from the record, [Sanderson, C. J., 
IVoodroffeand Mookerjee, JJ.) Jauwa Bai v, 
PiTA.MBAR Nilambar Shah. 36 I. C 689: 

24 C.L. J. 149. 

PRESS ACT 11 OF 1910). 

‘Scope oj—All ptesses before and after the 
Aot are included—Jurisdiction — High Court. 

All printing presses, whether before oi after the 
Act, are within the purview of the Act. Tlie ques¬ 
tion whether the contents of a newspaper specified 
in a Government Order of forfeiture under S. 4 
of the Act is or is not nf tlie description given in 
Cl. (1) of the Section is the only matter leit to the 
consideration of the High Court silting as a 
Special Tribunal under the Act. [Abdur Rahim, 
C. J., Ayling, and Seshagiri Iyer, JJ.) Madame 
Annie Bbsant v. GovriRNMFNx of Madras. 

39 Mad. 1065 : 5 L. W. 1 : (i9l6) 2 M. W N. 385 : 

18 Cr. L. J. 157 : 37 I. C. 625: 

21 M. L. T. 124. 

-—Sg 3 22 —Deposit of security—Time 

for—Not specified. 

S. 3 of the Act does not provide for tbe 
specification of any time within which the deposit 
required is to be made and luust be construed to 
mean that it must be made in a reasonable tinic. 
Where a person relieves himself of his obligation 
to deposit security in pursuance of a notice under 
S. 3 by disposing of the press and withdrawing 
his declaration he is not guilty under S. 23 (1). 
[Batchelor and Heaton, JJ.} Fulchand Bauuji v. 
Emperor. 15 Bom. L. R. 58u : 20 I, C. 608 : 

14 Cr. L. J. 448 : 37 Bom. 556. 

--—Ss. 3 (1) and 23— Order cancelling e.i“ 

emption from security—Order relating to security 
for newspaper—Newspaper slopped but press 
used—Whether liable. 

Where a Magistrate, cancelling the exemption 
security ordered on tbe passing of the Act I of 
1910 required security for newspaper from the 
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accused, who owned a press and printed a news¬ 
paper and the accused stopped publishing the 
newspaper, but used the press a conviction under 
S. 23 of the Act cannot be upheld. {Heaton 
ami Shah^ JJ.) Pandurang Balakrishna 
Pathak V. Emperor. 15 Cr. L. J. 297 ; 

23 I. C. 505 ; 16 Bom. L. R. 87. 

—-Ss. 3 (1) and 22—Order by Magistrate 

on keeper of press to deposit security—Revision by 
High Court, 

An order under S. 3 (1) is not a judicial but a 
ministerial and cannot be questioned by the 
High Court 39 M. 1164 Rei on. [Ratiigan, C. 
J. and WtlberforcCt J.) GUlzar Muhammad v. 
Emperor. 20 P.E. 1918 (Cr): 32 P.W B. 1918 (Cr) : 

46 I. C. 516 : )9 Cr. L J. 740 : 

136 F. I, B. 1918 

-Ss. 3 (l)aDd 22—Seciiriiy order for after 

once dispensing with same—Legality of. 

Per Abdur Rahim^ Offg. C. J* and Seshagiri 
Aiyar^ J. —The Chief Presidency Magistrate 
cannot dennand security after having dispensed 
with it at the time of declaration. Per Ayling, J. — 
Under S. 3 (1) the Magistrate has the fullest 
discretion both as regards requiring security and 
determining the amount and this discretion is to 
be exercised not once for all but from time to time. 
The proviso to S. 3 (1) gives additional power to 
the Magistrate over and above those conferred by 
the first para. “ Any order’’ in S. 3 (1) includes 
also an order dispensing with security. Proceed¬ 
ings under b. 22 includes proceedings under S. 3 
(1). {Abdur Rahim, Offg. C. Ayling and 
iseshagiri Aiyar, JJ.) Annie Besant v. Emperor. 

39 Mad. 1164 ; 4 L. W. 625 : 

11916) 2 M. W. N. 497 : 21 M. L. T. 190 : 

37 I. C. 6U7 : 18 Cr, L. J. 239 : 

32 M. L. J. 151. 


--S. 3 (1) Proviso and 8s. 17 and 22--“ Any 

order "—Revision —High Court — Jurisdi'-tion. 

The expression “Any order'’ does not include an 
order dispensing with the deposit of security. 
The High Court under Ss. 17 and 22 of the Act 
has no revisional power over proceedings under 
S. 3 of the Act. {Abdur Rahim, C. J., 
Seshagiri Aiyar and Ayling, JJ.) Annie Besant 
V Government of Madras. 39 M. 1085 : 

5 L. W. 1 : (1916) 2 M. W. N. 385 : 

18 Cr. I. J. 167 : 37 I C. 525 : 21 M. L T. 124. 


_Ss. 3 (IJ 2 and 23— Order under S. 3 

(2) by District Magistrate if <;iTCS-Requisites 

_ Revision—Government of India Act, S, 107. 

An order under S. 3 (2) of Act 1 of 1910 could 

be passed only by a Local Government. As it did 
not appear on what ground the exemption from 
depositing security had been originally granted 
and on what ground the Distric; Magistrate re¬ 
quired security to be deposited at a later stage, 
the order of the District Magistrate was bad and 
liable to be set aside by the High Court under 
S 17 of the Government of India Act, 1915. {Roe 
and Sharfuddin, JJ.) Ganesh Lae v. Emperor. 

44 I. C. 579 : 19 Cr. L. J. 355 : 4 Pat. X. W. 165. 

Ss. 4 and 20 ~-Scope of--*'Government 
established by law'\ Meaning of. 




PRESS ACT (I OF 1910), S. 4. 

An article may well be beyond the bounds of 
the Pena) Code and yet be drawn into the net of 
the Indian Press Act. Per Curiam —The truth 
j of the facts alleged in the article is no ground for 
taking the case out of the operation of S. 4 of the 
Press Act. and evidence is not admi.'isible to prove 
their truth. Both the Crown and the accused may, 
under S. 20 of the Press Act, give in evidence 
other copies of the newspaper published after the 
commencement of the Act in aid of the proof of 
the nature and tendency of the matter contained 
in the offending article. Per \Voodroffc,J, {Fletcher 
J. agreeing) :—When the words of a document 
are plain and unambiguous extrinsic evidence to 
explain it is not admissible even where the 
intention of the writer is rightly in issue. In 
judging of the question of intent, the publisher 
must be deemed to intend that which is 
the natural result of the words used. The words 
“Government established by law in India’’ in S. 4 
are not to be construed as indicating only the 
supremacy of the British Crown in India and the 
British connection with it, as opposed to in¬ 
dependence. [Woodroffc. Mookerjee and Fletcher, 
JJ.\ “Amrita Bazaar Patrika” In the matter of. 

23 C, W. N. 1057 :54 I. C. 578 : 

21 Cr. L. J. 98 : 30 C. L. J. 289 (S. B.) 

——Ss. 4, 12, 17, 19 and 22— Onus under 
S. 4— Jurisdiction of High Court-Extent of sc pe. 

In an application under S. 17 of the Act to 
revise the order of forfeiture under S. 12 of the 
Act. the onus is on the petitioner to show that it 
was impossible for the pamphlet to come under 
S. 4 of the Act. The functions of the High Court 
are limited to considering whether the petitioner 
has discharged that onus. The High Court has no 
jurisdiction to pronounce on the wisdom or 
unwisdom of the order ot forfeiture. The direction 
in S. 12 of the Act (stating the grounds of its 
opinion) is mandatory and mere citing of the 
words of the section without setting out the facts 
forming the basis of the opinion is not a 
sufficient compliance with that direction, but the 
High Court is barred by S. 22 Irom questioning 
the legality of the forfeiture on that ground. In an 
enquiry under the Act the question of the inten¬ 
tion of the publisher or writer is not directly ma¬ 
terial. {Jenkins, J.C., Stephen and Woodroffe, JJ.) 
Mahqmed Ali V. Emperor. 41 Cal. 466 : 

14 Cr. L. J. 497 : 20 I. C. 977 : 18 C. W. N. 1. 

-S. 4— Whether ultra vires of the Indian 

Legislature—Preaching Home Rule, if obnoxious 
— "Disaffection* 'hatred' 'contempt ’ Meaning—^ 
Reference to nomlndian element in Government 
of India — 'Goi'emment established by law in 
British India'—Object of S. 4. Cl. {e) —5. 4 ^1) 
Expl, 2 —Intention of writer, how far relevant — 
Penal Code, Ss. 124-A, ISi'Pi'-Dtfference between 
thei^e sections and S. 4, Press Act—' Tendency' ex¬ 
plained —S. A of the Press Act is not ultra vires 
of the Indian Legislature. 

A publicist cannot be allowed to attribute 
improper motives to the Government, but other- 
wisethe preaching of Home Rule for India 
consistent with the loyalty to the Crown is not by 
itself bad under S. 4 of the Act. The words 
“GovernmeDt established by law in British India’’ 
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mean an established authority entitled and able 
to administer the public affairs of the country, 
and are not identical with any particular in- 
divi( !•' administering the Government. They 
tnu -1 . e interpreted in the light of S. 3 of the 
General Clauses Act and so interpreted to include 
the Government of India and all local Govern¬ 
ments. The Government in India, as well as the 
supremacy of the Crown and the British connec¬ 
tion. is included in the expression “ Government 
established by law in British India.” All forms of 
ill-will towards the Government including hatred, 
contempt, enmitv, dislike, hostility are included in 
the word‘Disaffection,’ The words‘Hatred and 
contempt’ mean something more than disapproval 
or dislike. Suggestions of replacing non-Indian 
elements in the Government by Indian elements 
with a view to securing greater efficiency and 
advantage are legitimate, but it is objectionable 
(o speak of the foreign character and origin 
of the Government and thus arouse hatred 
and contempt against it. The intention of 
the writer or e<litor is not relevant except 
under Explaoatioo 2 which protects com¬ 
ments on the Government’s measures and actions 
which do not excite hatred or contempt against 
the Government. But the protectioo is afforded 
only to comment? on (he Government’s measures 
and actions and not to attack on the Government 
itself. .Articles other tlian those in question can 
be considered in aid ol the proof of the general 
nature, tendency and policy of the news paper 
concerned; and the burden of disproof of any 
such bad tendency as is mentioned in the sub- 
clauses to S. 4 rests on the person forfeiting the 
security. The word‘tendency’ simply signifies ihe 
natural effect on a normal understanding. Per 
Ayling, J. —There is nothing in the Act which 
throws the onus on the applicant. The words 
themselves form the main evidence in the case. 
No warning or explanation is necessary before 
the Government takes action under S. 4 of the 
Act ; and the section covers also writings put 
in through mere carelessness. 41 C. 466 Ref. to. 
Per Seshagirt Aiyar, J .—S. 4, Clause [e) is aimed 
at language which is hkely to render the co¬ 
operation bctwctn different races living in India 
impossible. The language must be such as to lead 
lo the breaking of the peace. The language of 
S. 4 (1) of the Press Act is wider than the cor¬ 
responding provisions in Ss. 124. A., l53 of the 
Penal Code. {Abdur Ralihu, C. Ayling and 
Sesliagiri Aiyar, JJ.) ANNiE Besant v. Govern¬ 
ment OF Madras. 39 Mad. 1085 : 

(1916) 2 M. W. N. 386 : 5 L W. 1 . 

18 Cr. L. J. 157 : 37 I. C. 525 : 21 M. L. T. 124. 

-S. 4 (1)— Good faith not tyiaterial — 

Individual offictrs not content plated. 

If the words in their plain grammatical mean¬ 
ing are of the nature mentioned in S. 4 (1) it is 
immaterial whether tlie editor acted in good faith 
or otherwise The operative portion ofS.4fl) 
(c) does not make the motive or intention of the 
writer material to deciding the question. Where 
the article complained of referred only to the 
police officials at a certain place, they cannot be 
regarded as ' the government established by law 
iQ British India.” 22 Bom. 112 and 8 Bora. L. R. 


PRESS ACT (I OF 1910), S. 8. 

421 referred to. (Shadi Lai, C. 7., Scott Smith 
and Martineau, JJ .) Kaj Pal v. The Crown. 

24 Cr. t. J. 167 : 3 lah. 405 : 

(1923) Lah. 61 (8. B.). 

-S3. 4 (l)(c) 17. 19 and 20—Disaffection- 

Intention of writer—Government established by 
law. 

The word ‘disaffection’ includes disloyalty and 
all feelings of enmity and the duty of Ihe High 
Court under S. 19 is limited to a consideration of 
the question whether the order of forfeiture is 
justified by the words and tendencies of the arti¬ 
cles. The intentions or motives of the writer are 
irrelevant, the possible results of the article are to 
be considered. Under S. 17, the petitioner should 
show that the article did not, as a matter of fact 
contain any word-signs or visible representa¬ 
tions likely or having a possible tendency to 
excite disaffection towards His Majesty or the 
Governmeot in India or the Cabinet in England. 

Per Johnstone, J. —The truth of a statement is 
not a sufficient justification. The time when the 
statement is made and the circumstances should 
also be considered in coming to the conclusion. 
[Kensington, C. Johnstone and Raitigan, JJ.) 
Faroque Ali V. Empbror. 

21 P. W. R. 1915 Cr. : 16 Cr L. J. 274 : 

28 I.C. 322 : 19 P. R. 1916 (Cr.) 

-Ss. 4 (1), 3 (1)— Notice, essentials of. 

S. 4 does not require that the words complain¬ 
ed of shall be stated verbatim in the notice but 
only that they shall be started or described. S. 4 
of the Press Act is very comprehensive. It is not 
necessary that tfie words complained of should 
be in themselves seditious nor is it necessary 
that they would bring into hatred or comtempl His 
Majestv or the Government established by law in 
British India. It is sufficient il they have this 
effect with regard to any class or section of His 
Majesty’s subjects in British India. It is not 
necessary that they should directly bring about 
this result. If they are likely or may have a ten¬ 
dency either directly or indirectly, and whether 
by inference, suggestion, etc., then they come 
within the mischief of the section. It is legiti¬ 
mate to advocate in writing a change in the 
system of the Government or in existing social 
conditions and lo urge the community or any 
section thereof to combine for this purpose. It 
is also legitimate to compare unfavourably exist¬ 
ing conditions with those of a by-gone age, but 
this can be done only it the method employed 
does not infringe S. 4 of the Press Act. What¬ 
ever the intention of the writer may be, be must 
take care to guard his language that it should 
avoid a tendency to bring into hatred or contempt 
the Government of any class of His Magesty's 
subjects ill British India- [Miller, C. J. Coutts 
and Manuka JJ,) PURUSHORIHAN NARA- 
VAN Panue V. Chief Secretary to Govern¬ 
ment OK Bihar and Orissa. 

4 Pat. L. J. 174 : 49 I. C. 639 : 

20 Cr. L. J. 177 : (1919) Pat 65 (F. »•)■ 

-S. 6 —Order under. Revision. 

An order passed under sections is not revis- 
able by the High Court, though the section 
under which the order was issued was not 
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mentioned (Itnam and Chapman^ JJ.) Jalal- 
UDDiN V. Empekor. 22 [. C. 731 : 

15 Cr. L. J. 145 : 17 C. W. N 1245. 

-83.9 and 19 —Application for interfer¬ 
ence—Setting aside over of forfeiture. 

It is not open to the Court to do anything more 
than either reject the application, or set aside the 
order of forfeiture as a wh le : the Court cannot 
discriminate bt-t*veeQ the forfeiture.of security ai d 
the additional forfeiture of the Press permitted by 
Sec. 9 {Ken'^iff^toity C. Johnstone and 

Railigan, )J.) GhulamOadir Khan v. Emperor. 

211 P. L. R. 1914 : 37 I.W. R 1914 fr 
15 Cr, L. J. 493 : 24 I. C. 581 : 28 P. R. 1914 Cr. 


Ss. 17 ?Dd 4— Foifeilure of security — 
Setting anpc— Difcct in notice—Seditious intent 
^''Intention " and "'Tendency '^— Evidence ad¬ 
missible—Justification by truth—Extrinsic evi¬ 
dence. if admissible — Evidence Aet^ ^s. 92,98 and 
14— Onus of Proving craer of fotfeiiure uiong. 

Per Curiam:-Upon an application under S. 
17 of the Press Act i I of 19l0j to set aside an 
Older of lorfeiture 01 security, the Court has to 
see whether the article io question is obnoxious 
to the provi‘^ions oi S. 4 of tt»e Act Defect in the 
form of notice under S. 4, sub-sec. (1| is no ground 
for setting aside the order of forfeiture. It is 
Expln. II to S. 4 which imports consideration 
of the writer’s inteotion. The explanation does 
not cover all the cases comprehended in cl. tc). 
The explanation does not apply where the woids 
used have a tendency to bring into hatred or 
contempt, etc. The question of intention is only 
material if tne Court has to deal with c )mments 
on the meajtures tmeamiig thereby the legislative 
measures or action of the Government or the 
administration of justice). These comments 
again are not protected if they, in fact, excite 
or attempt to excite halted, contempt or 
disaffeclioa. Per Mockerjee J. — Comments of 
the character mentioned in Expln. 11 to S. 4 of 
the Act may be permissible even though they 
are likeW or may have a tendency to produce ihe 
corresponding result mentioned in cl. tc), but 
they must not txcite or constitute an atiempt to 
excite hatred, contempt or disaffection. The term 

“Mt asures’’in the explanation was intended to 

aoolv to legi>la»ive measures. Upon an applica* 

tion under S. 17. the Court does not approach the 

case with the presumption that the order ts 

erroneous. The burden lies upon the Petitioner 

to establish that the P^t^^ication is not of the 

nature de^c ibed in S. 4, Sub S. (1) of the Act. 39 

Mad. 1085 Ket. [Woodroffe. Mookerjec and 

Fletcher JJ) The AMRiTA Bazar Patpika. 

r ihf y^aiier of 23 C. W. N. 1057 : 

in ihe matter of, ^ ^ j. 289 : 

54 I. C. 678 : 21 Cr. L. J. 98 tS. B.). 

___ 8. 11 —Limitation Act, S. 5, Applicability 

of^^^Wiihin iwo months from the date of such 

order.’* j i 

The words “within two months from tbs date 

of such order’’ should be construed stncily and 

lUerallv and cannot be understood to mean ‘with¬ 
in two months fr. m the date of receipt of such 
order.” S. 5 of the Limitation Act has no appli- 

c D— VOL. IV 54 


PRESS AND REGISTRATION OF BOOKS ACT 
(XXV OF 1867). 

cation under S. 17 of the Press Act. {Kensington 
C. y, Johnstone and Rattigan. Jf.) Abdul Huq v. 
Emperor. 126 P. L. R 1914: 16 Cr, L. J 222: 

16 P. R. 1914 Cr : 22 I. C. 1006 : 
32 P. W. E. 1914 Cr. (S. B.) 

—-Ss. 17, 18 and 19— Government of India 

Act,S.6S{2)—Jurisdiction of special tribunal 
under the former Act to consider if it contravenes 
the latter Act. 

The High Court sitting as a special tribunal 
under Ss. 18 and 19 of the Press Act is not entitl¬ 
ed to consider the question of the contravention 
or otherwise oi S. 65 f2) of the Goverr merit of 
India Act by tbe Indian Legi^lature in passing 
the Pie>s Act. 

Nor does S. 17 ofthe Press Act authorize 
the High Court to question a Magisirate’s pro¬ 
ceedings under S. 3 of the Act though wthout 
furisd'ction. {Abdur Rahim, C. 7. Ayling and 
Seshagtri Atyar, JJ.) Mrs. Annie Bpsant v. 
Government of Madras. 39 Mad. l085 : 

5 L W. 1 : (1916) 2 M W N, 385 : 
18 Cr. L. J. 167 : 37 I. C. 526 : 21 M. L. T. 134. 

8s. 17 and 22— High Court., power of— 
Order of forfeiture—Revision — Grounas for. 

The powers ol the Court set in S. 19 are con¬ 
fined to felling aside of Ihe order upon one 
ground and no other viz., that the writing in 
question is not of the nature ^escribed in S. 4 (1). 
The result is that ahhough the n- tificat>on does 
not, under S 4, comply with the provisions of 
the Act, the High Court is barred from question¬ 
ing the legality of the forfeiture which the notifi¬ 
cation purports to declare. iMitler, C. J., Coutis 
and Manuk, JJ ) PursH'^tham Narayan Pande 
V Chief Secretary to Government of Bihar 
and Orissa. 4 Pai. L. J. 174 r 

1919 Pat 65 : 20 Cr. L. J 177 : 
49 I. C. 593 : 1919 Pat. 65 (t'.B.). 

-Ss. 18 and Powers oj special bench. 

The function of the special Bench constituted 
under S. 18 of the Press Act to hear and deter¬ 
mine the application is circumscribed by the 
provisions of S, i9 (1) which empowers it to set 
aside the order of forfeiture if it appears to the 
Bench that “the woids contained in the news¬ 
paper in respect of which the order in question 
were made were not of the nature decided in S. 4 
( 1 ).*’ [Shadi Lai, C.J,% Scott ^mith and Martineau^ 
JJ.) Raj Pal v. The Crown. 

3 Lab. 405 : 

24 Cr. L. J. 167 : 1923 L. 61 [8. B.]. 

-S. 22—Declaration under—Notice io alt 

persons. 

A declaration under S 22 is notice to all persons 
of the fact of the Government having declared 
ihe forfeiture and not of the forfeiture having 
been lega’lv made. {Ab'^ur Rahini, Q. C, 7. 
Ayling and Seshagiri Atyar, 77.) Annie Besant 
V. Government or Madras, 39 Mid. 1065 : 

6 L. W. 1 : 18 Cr. L, J. 157 : 21 M L. T. 124 ' 
37 I. C. 525 : (1916) 2 M. W. N. 385. 

FBEBS AND REGISTRATION OF BOOKS ACT 
(XXV OF 1867). 

-8s. 14. and 4— False statement in declara¬ 
tion not subscribed — Effect, 
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PRESUMPTION 

Aay false or untrue statement made in the 
course ot m iking a declaration is made punish* 
able under the Press Act. A false statement in a 
declaration, which is not made and su ascribed 
before a .Magistrate as provided by S 4 cannot 
be said to have been made in making a declara¬ 
tion. [Zafar Alt, J.) Emperor v. Inayat. 

24 Cr. L. J. 657 : 1933 Lah. 440. 

PRESUMPTION. 

See also (1) Evidence Act, S. 114. 

(2) Grant. 

(3i Hindu Law, Joint Family. 

(4) Mad. Estates Land Act, S. 3. 

- ■ ■ ' ' Bond by manager of family. 

When a bond is executed in the name of the 
manager, presuinpti m arises that it is j..iot 
family property, [Bd^e and Ameer Alt, JJ.) 
Bandku Ram v Chintaman 

26 C. W. N. 405 • 20 A. L. I. 495 ; 
3 P. L. T. 295 : 1922 P. C. 215. 

- Transaction offending legal principles. 

A presumpton can be made only in case ol a 
reg liar t'a isactioo and not in favour of that 
which violates legal principles. 

Tdus permanent tenancy cannot be presumed 
in case ot d^butter property, in as much as crea¬ 
tion ol oew and fixed rent for all lime would be 
a breach ot duty in a shchait, and is not theiefore 
presumable. {Sir Jenkins, C. J. and Chatterjea, 
J.) Satya Sri Ghoshalz;. Kartik Chandra 

15 c L. J. 227 : 13 I. C. 696 : 

16 C. W. N. 418. 


Delay in suit—Relinquishment of claim. 

Procrastination is ihe usual habit of litigants 
and where the panics are closely related there 
must be constant talk an .1 h jpe ol settlement with 
the interterence of relations or ncighOours wlu 
would like to get credit, if not rnuiicy bv taking 
sides Consequcnily delay in filing a suit does 
□ot lead to an inference of relinquishment oi 
rights to the piuntiff. {Daniels, J. C. and Dalai, 
A. J. C.) U.mmesalamma v. A.mijad Husain. 

8 0. L. J 628 : 

8 U. P. L- R. (J.C.) 89 : 1922 Oudh 16^. 

PREVENTION OF CRUELTY TO ANIMALS ACT 

(XI OF 1890). 

S, 1 (2» — Extension of, docs not repeal 
S. 62 of the Bombay Dtslticl Police Act. 

Tno me e extensi m of S. 1 (2| to a certain 
district does not repeal S. 62 of the Bombay 
District Police Act within that district. iS/iu/i 
and Crump, JJ.) Emperor v. Bhagwan Krishna. 

45 Bom 205 : 63 I. C. 824 : 

22 Cr. L. J. 696 : 22 Bom. L. R. 892, 

8.3 Public place, torture of cows in, 

offence. 

A lOiture of cows for getting -piri’dye in a 
place w lere the animals' aurtc'ings could be wit 
nessed by persons fmm Ihe streets tails within 
S. 3 of the Act {Sharfuddin and Coxe, 77.' Misiri 
GoPfi V. Abdul La tip. 18 |, 884 . 

14 Cr. L. J. 132 :17 C. W. N. 332. 


principal and AGENT, 


8. 6— Liability—Act done in 


, . of 

reasonable precaution. 

Ii a man takes all reasonable precautions to 
prevent the doing ot an act and such act is done 
111 spite of his precaution, it cannot be said that 
he has permitted the doing of that act. (Karamai 
Hussain and Tudball, JJ.) Bainath Debe v 
Emperor, 14 <3. 658 • 

13 Cr. L. J. 274 : 9 A. I. J. 262. 


PRIEST. 

See Hindu Law. 

(<2) Religious Endowment, 
i5) Religious Office. 


PRIMOGENtlURE. 

Sec Hindu Law. 

(rt) Impartible Estate. 

16 ) Succession. 

PRINCIPAL and AGENT. 

See also Contract Act, Ss. 1S2 to 238. 

- 'Liability of principal—Criminal Ads — 

Possession of agent. 

A man is not ordinarily liable for the criminal 
acts of his ag#‘nt except when he puts his servant 
to d > business for him and the servant acts out¬ 
side his powers. If mens rea is relevant, it must 
be shown the principal had knowledge. Control 
may amount to criminal possession although 
actual legal possession may be with another. 
\Walsh and Ryves, JJ.) Emperor v. Zawar 
Husain, 45 A. 641 : L. R. 4 A 99 (Cr.) : 

21 A. L. J. 481 : 24 Cr L. J. 705 : 

1923 A. 592. 

- Commission Agent — Duty to supply 

goods — Rate. 

A commission agent is not liable to supply goods 

a particular rate or otherwise at the market 
rale at the time of supply. {Lindsay ami Kan- 
haiya Lai, 7/.) Babu Lal Kedar Nathv Net 
Ram Khiali Ram. 1923 A. 400. 

- Agent not entitled to treat himself as 

princi pal—Unreasonable custom 

No .agent can without the consent of his prin¬ 
cipal or without a term in his contract authorising 
him so to do, turn himself into a principal and 
Use his own principal’s money and the advantages 
wmeh he has obtained from his position as ageot 
and make a profit for himsell. An agent in the true 
'Ciise of the word is a medium of communication 
between the two contracting parties and it is 
imperative that he should not divest hiinscli of his 
character as agent and become a principal to the 
transaction. A custom to the contrary is unrea~ 
soiiable and cann t be imported into a contract 

f agency. \Piggott and Walsh, J J.) Kishori 
Lal V. JivAN Lal. 67 I. C. 281 : 

4 U. P. L. R. (A) 59. 

- Ratification — Execution of mortgagt 

by agent in excess of powers under power of 
attorney. 

A mortgage executed by a general agent hold¬ 
ing a power of attorney which, however, did not 
authorise him to execute mortgages, is operative 
if acted upon and ratified by the principal, and 
cannot be treated as being void ab imtio. {Hears^ 
C. J. and Banerji, J ) Mahomed Hanif v. IsRt 
Prasad. 64 I. c. 768 : 19 A. L. J, 897- 
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" Money had and received-’Basis of action 
— Princii>les underlying. 

Where a sub-broker took money from plff. as ad 
vance and used it to settle his own account with 
defts. the broker and the advance was taken on 
deft’s behalf, held the defts. was not liable lor the 
money. (Fawcett and Coyafee, JJ.) Mararji 
Prbmji Ookuldas V. MULji Ranchhod Ved and 
Co. 25 Bom. L. R. 1014 : 1924 B. 282. 


-^- Post office. 

Where a huudi is sent by post the post office 
is the agent of the person to whom the bill 
or note is posted if there be express or implied 
auth.»rity to send by post but if there be no such 
authority the post office is the agent of the sender 
(Mulla^ J.) Thosappa Devanappa v. Umedmalji, 

25 Bom. L. R- 6o4 : 1924 Bom. 205 

■ 

- Authority —Construction, 

The defendant handed to a broker the follow¬ 
ing letter, “I authorise you to procure a buyer 
of my divided portion oi the above premises for 
Ks. 45,000 and on your sending same, I shall pay 
you as remuneration at 1 per cent, on the pur¬ 
chase money’* The offer was accepted by the 
plaintiff and the acceptance was communica ed 
to the defendant:- The offer contained in 

the said letter amounted only to an offer to be put 
into touch with intending buyers ol th^ premises 
in question. It was in no sense an authority to the 
brokers to sell the plaintiff’s property nor did it 
amount to an offer on the part of the vendor to 
sell the premises to whoever might be brought* 
into touch with the vendor by the broker. 
If an owner of land instructs a broker or an 
estate agent to place it on his books and to find a 
pucchaser for him that does not authorise the 
agent to enter into an open contract for sale cf 
the land or to make any firm contract for sale 
binding the principal. [Gho^e, J.) Purna Chan¬ 
dra Dutt V. INDRA Chandra Roy. 

49 C. 389 : 1922 Cal. 397. 


-- Agent*s liability. 

Where ihe act done or to be done by the agent 
is imposed by law, the employer is not liaOle. 
(Scott, C.J. and Rosett, J ) Mekvanji v, Secke- 
taryof State. 16 1. C. 714 : 14 Bom L. R 664. 

- ^Fraud of agent—Liability of principal. 

In order that the fraud of the agent should in 
volve the liability of the principal, the agent’? act 
need not have benefited princpal (thathrjea 
and Pearson, JJ.) Dina Bandhu shah v. Abdul 

27 C. W. N. 18 : 

50 C. 258 : 1923 C 157. 


_ Authority—Estate or house agent—Power 

to enter into contract. 

An estate or house agent authorised to procure 
a purchaser, has no implied authority to enter 
into an open contract of sate. There is a suo- 
^tai liHl difference between an iuihonty to sell and 
an authority to find a purchaser. Authorising a 
ma.. to sell means an authorit> to conclude a sale; 
authorising him to find a purchaser means less 
than that ; it means, to find a rnan willing to be¬ 
come a purchaser nor to find him and i*lso make 
him a purchaser. ll9^o) 2 Ch. 2'>7 Ref. (Moohtrjec 
and Cuming, JJ) Durga Chandra Mitka v. 

.rajendra Narain Sinha. 

36 C. L. J. 467 : 1923 C. 67. 


PRINCIPAL AND AGENT. 

- No suit for accounts by an agent. 

Obiter dictum. There can be no suit by an agent 
agai'ist ihe principal lor accounts, there being no 
liaoiliiy of a principal to render accounts. The 
agent can only sue for balance on an account. 
(Mtitra, A. J C.) Gopalkisan v Padamraj. 

37 I. C. 5^0 . 12 N, L. R 174. 

- Liability to account—Agent of several 

principals. 

Where one agent has to account to more 
principals than one, they must all join in a suit 
against him and he is not liable to render sepa- 
raie accounts in separate suits to each of them 
to whom jointly he is liable to render account. 
(Walmsley and Buckland, JJ.\ Kadir Buksha 
V. Raichernesa. 62 I. C. 766. 

- Criminal liability of principal for acts 

of agent. 

There is no warrant for the proposition that if 
tr e agents of the petitioners broke the rule of law 
the petitioners are guilty. (MoF Sagar, J.) 
Sheo Ram v, Emperor. 1923 Lah. 603. 

-—-— Commission—Right to—Sale—Title not 

approved—Effect of. 

The question when under a contract of com¬ 
mission agency the commission is earned depends 
' n the intention of the parties as deduced from 
the contract and the surrounding circumstances. 
If a contract bring about a sale when the agent 
?ays commission is due to him as soon as he 
introduces a purchaser irrespective ot whether 
he bee mes one or not there can be such a 
result '^nly when there is clear evidence English 
Law considered. (Schwube, C. J. and Odgers, J.) 
AYYANNAH CHETTY V, SUBRAMANIA AIYAR. 

45 M. L. J. 409 ; (1923) M. W. N. 675 : 

18 L.W. 660 : 33 M. L. T. 3 : 

1924 Mad. 212. 

- Agent asked to pay money in his hands 

to principal's credit—Notice of it given to 
creditor. 

Where there are funds in the hands of an agent 
belonging to the principal and when the principal 
gives a mandate to the agent to deliver them in 
extinguishment of an obligation of the principal 
to a third party and when the mandate is com¬ 
municated to the creditor, djen there arises on the 
part of the agent an oWr^ation on which he can 
be sued both in law and equity-in law as on a con¬ 
tract and in equity as upon implied assignment of 
ueb tunds as there maybe in bis hards to sa- 
listy protanto with those funds the claims of the 
•creditor. (Cc)w^‘’s Trotter, J.) Ananthaohari v. 
Mrs. Ratnam and Sarathi. 

46 M. I. J. 83 : 18 L. W. 674 : 

1923 Mad 713. 

—- Payment by a debtor to agent^-Subsequeut 

misappropriation by agent—Debtor cannot reco¬ 
ver the amount from the agent. 

Plaintiffs who owed fitst defendant a sum of 
money paid it to the second defendant, first defen¬ 
dant’s agent, as such. The second defendant mis- 
•>pprOpriated it subsequently and did not account 
for it to tbe first deiendant First delendant then 
obtained a decree against the plaintiffs for the 
amounl as ihe latter did not appear or plead tbe 
discharge. 

f/rfd, in'a subsequent suit by the plaintiffs to 
recover the amount from the second defendant 
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that they were not entitled to recover the amount. 
In the above case the second defendant received ! 
the amount as his prii.cipal’s money, and plaintifYs ; 
who could have pleaded against the hrst defendant 
in the former -luil that he did so receive, cannot, 
by their failure to plead enable IhernseWes to i 
recover the amount from ihe second defendant In 
the absence of any mistake on the part of the 
person paving the amount to the agent, or duress : 
or misconduct on the part of the agent at the ' 
time of the payment of the money, the person i 
who pavs the money is not entitled to recover it 
from the agent, although the agent might not have 
accounted lor the same to his principal, Ell:s v. 1 
Goulton, (1893) 1 Q. B. 350, Hamford v. ShuHe- 
worth. II A & E. 926. Stephens v. Badcock. 3 B. 
and A. 354. j 

Obiter dictum In Cary v. Webstar I Strange 480 ‘ 
not follr>wed. Poflard v. Bank of England, L. R. I 
6 . B 623. Taylor v. Metropolitan Railway. (1906) 

2 K B. *55 Reicrred to {Olafield, J.) Kulandai- 

VELU PiLLAl V. RaMASWAMI NaicKER. 

44 M. L J. 496 : 17 L. W. 448 : i 
(1923) M W N, 235 t i 
1923 Mad. 551. ' 

-- Authority — bona fide act of agent — 

Principal bound. 

Where a secretary is authorised in general 
terms to lease premises and he acts bona fide and 
in the interest of the Society the lease is binding 
on the Society. Where the order of the principal 
is dubious, and the agent bona fide construes it in 
one way and acts upon it, the principal is bound 
by the action of the agent. [Kumara^wamt 
/.) Sei£thalakshmi Ammal V. Co-operative Dis¬ 
tributive Society, Mayavaram. 


PRINTING PRESSES AND NEWSPAPERS ACP 
(XXV OF 1967), s. 6. 

jointly appoint an agent to act for t’-emand in 
such case become ioii ly liable to him, and may 
jointly sue h'm. The agent is not bound to ac¬ 
count separately to one of several co-principals 
and if he has done so he is not thereby di charg- 
ed from liability to the other or others unless the 
co-p» incipals are also partners. Where the 
moneys are received on behalf of joint principals, 
the agent is liable lo account to them joinllv, and 
not discharged bv pavmcnt to one or more of 
them only, unless by authority of all (Das and 
Knlwant Sahay, JJ.) JAGDIP Parsad Sahi v. Mt. 
Rajo Kuer. 2 P. 686 : 

4 Pat. I. T. 531: 

1923 Pat,177 : 1929 P. 464. 

- Death of agent—Liability o f representa 

lives to account—Extent of. 

It is well established that the representatives 
of a deceased agent arc not liable to render an 
account in the sense in which the agent, had he 
lived, might have been called upon to do so. The 
liability to render accounta is a personal ooc 
attaching to the agent and cannot be enforced 
against his heirs. Ibis does not mean, however, 
that the heirs must necessarily escape liab lity al- 
Itogelher for the defalcation or breach of duty of 
the agent if the principal can prove that he had 
suffered loss ihercby. The burden of pro f that 
the representative have got a'^sct« of the deceased 
agent in their hands and that they arc therefore 
1 able is on the plaint-ff. {Miller, C.J and Fofter^. 
/.) Rameswar Singh v. Narendranath Das. 

1923 P. 259. 

PRINCIPAL AND 80BETT. 

See Contract act, Ss. 124 to 147. 


70 I. C. 636 : 16 L W. 206. 

' Deed of transfer signed by agent not 

as such, if binding on principal. 

The question whether an agent has contracted 
on behalf of the principal or personally depends 
on the intention of theparlies to be deduced from 
the surrounding circumstances. Where the agent 
is given power to execute deeds in his own name, 
a deed so drawn up by the agent without des¬ 
cribing himself as agent is ncveriheless binding 
on the principal. Where a principal entrusts 
his agent with securities and instructs him to 
raise a certain sum of money thereon and the 
latter raises a larg#*r sum fraudulently, and mis- 
appropfiatcs the difference dhe lender acting 
bona fide) the principal cann t redeem the se¬ 
curities without paying the lender all that he has 
lent although the lender did not know that the 
agent had authority to borrow at all. and made 
no inquiry. {IVazir Hasan, L A.I C,) Jagrup 
SiNOH V. Ram Kirhan Das. 

23 0. C. 358 : 69 I. C. 596 : 7 0. L. J. 705. 


PRINTING PRESSES AND NEWSPAPERS ACT 

(XXV OF 18671. 

- Penal Code, Ss. 124 A. and 7 — Printer's 

lia b Hi ty. 

The declared printer of a newspaper is res¬ 
ponsible for seditious articles published tbereiD> 
unless he can establish that in fact he had nothi' g 
to do with them. And he is l^gal'y guiltv of an 
offence under S. 124 A, Penal Code. (D Chat' 
terjee and Richafdson, JJ.] SURBNDRA Prasad 
V. Emperor. 10 I. 0. 964 : 

18 Cr. L. J. 364 : 38 Cal. 887. 

- Si 1 and 3— 'Book' meaning of — If in' 

eludes a part of a book or a pafnphtet. 

The wjrd * book ’ as defined in S. 1 of the 
Act includes also part of a book or pamphlet so 
that the printer ol a pamphlet must print his 
name and place of printing as otherwise he com¬ 
mits a breachof the provisions of the Art. (Russell 
and Chandavarkar, JJ.) Emperor v. Hari. 

13 I. C. 887 : 

13 Cr. L. J. 139 : Bom. L. B. 40. 


•- Liability of agent—Discharge of agent 

by one of ihe princifaU—Effect of. 

The liability of an agent to account is not a lia- 
b'lity that arises by virtue of a contract between 
the parties but is a liability that is annexed by 
law to the office of the agent. So far as the Ha- 
bility of an agent to account'to joint principals is 
concerned the authorities are unanimous that an 
agent cannot get a discharge by accounting to 
only one of two co-princip^s. Co-principals may 


-8. 6— Declaration—Refusal of District 

Magistrate to authenticate — Revision. 

The proceedings of a Magistrate in refusing to 
authenticate a declaration under S. 6 of the Act 
is a purely ministerial act in which the High* 
Court could not interfere {Rathgan, C,J*^ud 
Wiiberforce, J.) AhadShah v. EmprRor 

19 Cr. t. J. 681 : 97 P. W, B. 1918 Cr : 

81 P. B. 1918 Or : 45 I 0. 153 t 

137 P. L. B. 1918» 
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PRIORITY. 

S« (1 ) Mortgage . 

(2) T. p Act, Ss. 76 and 101. 

(3) Registration Act, S. 450. 

PRISONS ACT (IX OF 1894t 

- — S. Z—-Judicial lock-up is a prison— 

Person committed to custody^If a prisoner. 

A judicial I )ck-up is a prison within the mean- 
ipfi of S 3 of the Prisons Act and a person 
coramitied to custody in pursuance oi a warrant, 
though not coovicted is a criminal prisoner 
•according to S 3 iShadi Lai, CJ. and Lumsden, 
7.) Emperor v. Khanu. 4 lah 448 ; 

25 Or. L. J. 93 ; 1924 Lah. 257 (1). 

-S. 33 —Default of decree-holder. 

When a civil prisoner was released by the Jail 
authorities for non-supply of the clothing to be 
supplied to him under S. 33 but it was discover¬ 
ed that the requisition on the arresting creditor 
•was wrongly addressed aud did not reach him 
till four days after the petUioner was released 
that A was released for a mistake of f'e 
Jail authorities and not for any default of the 
decree-holder under S, 33. iTwomey,J.) Durai 
Rajah Mudaliar v. Vadivelu. 

6 Bur. L. T. 159 ; 17 I. C. 911 ; 6 L. B. R. 61. 

--S. 42— Communicating with a prisoner 

—If an offence -Assaulting constable, 

A person communicating or attempting to com¬ 
municate with any prisoner's liable for an offence 
and if he assaults a constable who is authorised 
to prevent the commission of such an offence he 
can also be convicted under S 353, Penal Code. 
{Shadi Laly C.J.and Lumsden, J.) F.mperor 
V, Khanu. 4 Lah. 448 : 

25 Cr. L. J.93 ; 1924 Lah 257 il). 

■ ~ 8. 42 (3)— Communication with prisoner 

— Offence — Abetment. 

Where the first accused a prisoner in jail, 
secretly communicated with the second accus¬ 
ed, another prisoner in the same jail, by means 
of a letter sent through a warder, and the second 
accused read the letter, wrote a reply thereto 
and bandf»d it to the warder lor transmission 
Held,thM the first accused was guilty of an offence 
under S. 42 of the Prisons Act and the second 
accused under S. 42 of that Ac< read with S, 107, 

I. P. C. {Venkatasuhba Rao, J.) Sreenivasa 
Chetty V. Emperor. (193Si M. W. N. 274 : 

18 L W 80 : 24 Or. L. J. 449 ; 

44 M. L. J. 585 : 1923 Mad. 596. 

PRIVACY. 

See (1) Easement. 

(2) Easement Act- 

PRIVATE AWARD. 

See Civil P. C., Sch. II. 

PRIVIES 

See (1) C. P- Code, Ss. 11 and 47. 

(2) Evidence Act, Ss. 18 to 21,115, 116. 

PRIVILEGE. 

See Tort — Depam.ation. 

privilege document, 

See Evidence Act, Ss. 123—129. 


PRIVY COUNCIL—Concurrent findings. 

PRIVITY. 

See (1 ) Contract. 

(2/ Landlord and Tenant. 

PRIVY COUNCIL. 

Comprom’Se* 

Concarrent findings. 

Criminal case. 

Death of pai ty. 

DeUy in Indian litigation. 

Differing decisions of lower Courts. 

Ex pa»-te hearing. 

Interlocutory orders. 

New point. 

Record. 

Miscellaneous. 

Compromise. 

- Compromise — Minor. 

In all cases where it is desired to bind a 
minor or persons under disability by a compro¬ 
mise, when the proceedings are before the Privy 
Council, there should be a clear expression of 
opinion by the proper Court in India that 
such a compromise is a beneBcial one for those 
persons. {Lord Buckmaster.) Gobinda Chandra 
Pal v. Kailash. 48 i. a 241 • 

26 C. W. N. 105 : 66 1. C. 154 

14 L. W. 396 tP.C.) 

- --Compromise—Minor parties—Leave to 

withdraw 

Applications to allow an appeal to be with¬ 
drawn On terms when there are parties concern¬ 
ed who are not sui juris are not granted without 
grave consideration. The Judicial Committee 
being assured by the counsel at their bar that the 
terms « n which the appeal was proposed to be 
withdrawn were beneficial to a minor party 
thereto, and having before them the opinion of 
counsel who appeared in the High Court, lo the 
same effect granted leave to withdraw the appeal 
on the proposed terms. {Lord Shaw). Sakinbai 
V Shrimbar. 11 L. w. 486 • 

(1920) M, W. N 311 : 22 Bom. L. R. 552 : 

18 A. L. J. 499 : 65 I. U. 943 : 
38 M. L. J. 431 (P. C.), 

- Compromsie—Minor parties—Certificate 

under O. 32, R.7., of the C. P. Code. 

Where the Judges of the High Court had on a 
petition lor compromise of an appeal pending 
before the Privy Council, to which certain minors 
were parties had certined under O. 32, R, 7, of 
the C P. Code that the compromise in their 
opinion was a proper one and beneficial to the 
minors, the Privy Council allowed the appeal to 
be withdrawn on the terms agreed, 

47 1. A. 90 (Foot-note), 

Conenrrent findings. 

“Concurrent findings—Interference. 

Where both courts in India had come to the 
same conclusion on the question whether a cer¬ 
tain lanka was frrmed by alluvion in contiguity 
with the plaintiff's land, the Board saw no reason 
for dissenting from the conclusion arrived at 
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"BIVY COUNCIL—Ci'ncurrent findings. PBIVY COUNCIL—Concurrent findings. 


{Lord Carson). The Skcpftary of State for 
JT^DIA IN CoUN'CIf' I'. KAJA of ViZIANAGARAM 

46 Mad 207 ; 20 A. L J 438 : 49 I. A. 67. 
T.. B 3 P C ) 105 : 15 L Vf. 389 : 
26 0. W. N. 348 (P. C.) : 35 C L. J. 463 : 
(1922. M W. N. 381 : 30 M L T 112 : 
42 M L. J 569 : 1922 P. C 105. 

— - Concurrent findings — Majority of Cou*'t 

of Appeal conctf^ring with Original Court. 

Tne finding is co<icurrent. if the majority of 
the C 'urt of Appeal concur in the view taken bv 
the Orikjinal Cou*t. alihongh the minoritv of the 
Court ot Appeal does not come to the same 
conclusion Lord ntine i^n. Habibur Rahman 
V. AlTAF Ali. 48 I. A 114 ; 33 C. L J 479 : 
23 Bom. L. B 636 : (1921 M W. N. 366 

19 A L J 4l4 : 14 L. W. 175 : 
29 M. L T 354 : 26 C. W N 81 : 
60 I C. 837 : 40 M L. J. 510 P Cl 

[On Appeal from 49 I. C. 545 ; 46 Cal. 259.] 

- Concurrent findings of fact — Inter 

ference. 

Concurrent findings of facts will not be inter¬ 
fered w»tli by the Privy Council. {Vtscou^il CaveA 
ABDUL Hafiz v. Abdul Alim. 

24 C W. N. 494 : 28 M, L. T 135 : 
12 L. W. 497 ^ 33 C. L. J. 447 : 
59 I. C. 1 : (1920 M W- N. 324 (P. C.). 

- Concurrent findings — Adverse posses.sion 

— Inference from documents—Findings of Court 
below nut binding. 

Concurrent opinions of the Courts in India that 
the pissess'on of pr >per»*es by a Hindu widow 
wai lor her life, merely in lieu of maintenance, 
and rot adverse to the reversioners, was reversed 
by the Ptivv Council on the giound that the ques¬ 
tion being one of inference from documents and 
not one «>f fact, a wr uig conclusion had been 
a'Tived at by the Courts helow. The Privy Coun¬ 
cil held in reversal of the judgments of the 
Courts below thit a w dow in possess on of pro¬ 
perties *^1 the fa nily had acquired an absolute 
estate by prescnpt'on. [Vise-uni Haldane^ lord 
Buckmaster and Lord Dunedin I Saigur Pbr- 
SHAD V. KisHORE Lal 42 All 152 : 46 I. A. 197 : 

18 A L J. 235 : 11 L. W. 384 i 
(1920) M. W. N. 3 : 27 M. L. T. 200 : 
24 C W N. .<94 : 28 Bom. L. R. 451 
56 I. C. 486 : 38 M. L. J. 259 (P. C.): 

■ - Concurrent findings—Ryoti land. 

The concurrent findii-gs of the Courts below as 


that is a matter of mixed law and fact. {Lord 
Atkinson). Palaniappa Chetty v. Sreemath 
Deivasikamani Pandaka Sannadhi. 

40 Mad. 709 : 44 I. A 147 : 21 C W N 799 : 

15 A. L. J. 485 : 1 Pat. L. W. 637 : 

19 Bom. L. B. 567 : 22 M. L. T. 1 : 

(1917) M. W. N. 607 : 26 C. L. J 163 : 

6 L. W 222 : 39 I. C. 722 : 

33 M. L J 1 (P. C.). 

- Concurrent findings — Practice. 

Where there are concurrent findings on an 
issue of lact. it is an established rule of the Privy 
Council that U is not for their Lordships to con¬ 
sider what cone uston they would have arrived at 
if the matter had for the first time come bel re 
them but that it is for the appellant to establish 
that the judgments of the Courts below are 
clearly wrong. 12 A C. 101. Foil. {Lotd 
Atkinson). Surja Kanta Achakjya Bahadur 

V. Sarat Chandra Roy. 

18 C. W, N 1281 : 16 M. L. T 290 : 

1 L W. 807 : (1914) M. W. N. 7^7 : 
16 Bom. L. B. 925 : 20 C. L. J. 568 : 
25 I. C. 309 : 27 M. L. J. 365 (P. C.). 

- Concurrent fin'^ings^Principie of—Ap¬ 
plicability — Question of Law, 

The principle of concurrent findings of fact 
does not apply to a case where there is no 
evidence to support the finding and it is possible 
lor the Judicial C<-mm»ttee to hold from the con¬ 
duct''f the parties in not examining themsches 
as witnesses that the transaci m was intended as 
a fraud on the rcgistr^iion law by the inclusion 
ol a fictitious item so as to give jurisdiction to a 
particular Registration Officer. {Lord Moulton, 
Harendra Lal Roy v. Hari Dasi Dbbi 

41 Cal. 972 : 41 I A. 110 : 1 L. W 1050 t 
(1914. M. W. N. 462 : 16 M. L T. 6 ; 
18 C W. N 8i7 : 19 C. L. J 484 : 

16 Bom. L R. 400 : 12 A. L. J. 774 : 
23 I. C. 637 : 27 M. L. J. 80 (P. C.). 

-- Concurrent findings—No interference. 

Unless it appears that the Courts below 
, not drawn the proper conclusions Irom the 
documentary evidence, the Privv Council W’U not 
interfere in cases where there are concurrent 
findings of fact. {Mr. Ameer Alt). Parbati 

Dasi v. Baikuntha Nath Das. 

15 M. L. T. 66 : Il9l4l M. W. N. 42 : 

12 A L. J. 79 ; 19 C. L J. 129 ; 
18 C. W. N. 428 : 16 Bom. L R. 101 : 
22 I. C. 61 i 26 M L. J 248 (P. C,). 


regard'-the lands being ryo/» must be accepted 
in second appeal (‘'fr John Ed^e.) Raja Yerla- I 
gadda Mallikarjuna Pra*^au V. Rajulapati 
SoMAYYA. 42 Mad 400 : 46 I. A. 44 : 

17 A L. J 233 23 0 W. N. 626 : 

21 Bora. L R 627 : 26 M. L T. 1 30 C. L. J. 77 : 

(1919) M W N. 541 : 10 L. W. 400 : , 
49 I. C. 708 : 36 M L J. 257 (P. C.). 

[Affirming on appeal 2’’ I C. 77 ; 39 Mad. 341.] | 

_ Concurrent findings—Custotn — Mixed 

law and tact. 

The role as to the concurrent findings being 
binding on the judicial Commitice, docs not apply , 
to findings as to the existence of a customi since ( 


- Concurrent findings—Impartibiliiy of 

The Privy Council accepted the 
dings of the Courts below on the imppitibinty 
an e^itate, especiallv as it was justilied by the 
idcnce. {Lord Parker.) Vf.nkata NarasImHA 
ppa Row V . Parthasarathy Appa 

411. A 61 : 17 C. W H. • 
14 M L T 269 : 18 C. L. J- : 
(1913) M. W N. 791 : 16 Bom. L. B- WIO : 


- Concurrent findings—Custom of adop¬ 
tion at variance with Hindu Law, 
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I*BIVY COUNCIL—Concurrent findingi. 

The Privy CounciJ upheld the concurrent 
findings of the Courts below a to the pro<-f ol a 
custom 01 adoption at variance with ihe Hio du 
Law but held that having regard to the limited 
evidence adduced, the case was not to be laken 

as a precedent in future liiigation among other 

parties. {Sir John Edge ) Chiman Lal v. Hari 
Chand. 40 Cal. 879 ; 40 I A 167 : 

17 C. W. N. 885 : 
126 P. W B. 1913 : 187 P. L. E. 1918 : 
18 C I. J. 70 : 14 M. L T 83 : 102 P. B. (1913 : 

15 Bom. L . R. 646 : 19 1. C. 669 • 
(1913) M. W. N. 509 (P. C.) 

~~ Concurrent findings. 

The Board will not disturb the concurrent find* 
ing of fact by the Lower Courts. {Lord Mac- 
^uiughten.) Krishna Dayal Gir v. Secretary 
OF State. 18 l. c. 91 (P.C.). 

- Coucutrent findings. 

Concurrent findings of fact by the Lower 
Courts cannot be quesiioi ed in an appeal to the 
Privy Council. {Mr. Ameer AU.) Prathivapi 
BhayaNKaram V. Rangayya Appa Rao. 

13 M. L. 1. 198 : (1913) M. W. N. 191 : 
15 Bom. L B. 463 : 18 I. C. 13 ; 

17 C. L. J. 295. (P.C.j 

■■■ — — Concurrent findings— Conclusiie. 

The concurrent findings of two Courts on Ihe 
question of the genuineness of a dccument 
which is a question of fact, are conclusive. (Si> 
John Edge) DhaRani Kanta Lahiri v. Gabar 
ALI. 13 M. L. T. 185 : ll9l3) M. W. N. 167 : 

17 C. W. N. 389 : 17 C L. J. 277 : 
15 Bom. L. B. 445 : 18 I. C 17 : 

26 M. L. J. 96 (P.C.) 

—- Concurrent findings—Question of fact- 

The Privy Council i^ not sin»ng as a Court of | 
first instance and cannot take into account even 
well-founded criticism and disturb the concurrent 

I 

findings in effect of two i.owei Courts purelv on 
a question of fact unless it is satisfied that the\ 
are clearly erroneous, {Lord Macnaughten) 
Sachjndra Nath Roy v. Secretary of State. 

17 I. C. 738 tP. C.) 

--- Concurrent findings. 

The Privy Council accepted as conclusive 
concurrent findings of the Court below as to the 
necessity and the passing i^f cons'deration for 
an alienation of ancestral property by the father. 
(Sir John Edge.) Kirpal Singh v. Balwant 
Singh. 40 Cal. 288 t 13 M. L. T. 5 : 

11 A. I. J. 1 9 P. W. B. 1913 : 

17 C. I. J. 137 : 16 Bom. L. B. 79 ; 

17 C. W. N. 302 : 28 P. L. B. 1913 : 
(1913) M. W. N. 58 : 26 P. B. 1913 i 
17 I. C. 606 : 24 M. L. J. 318 : (P.C.i 
[Affirming 2 P. L. B. 1909 : 4 I. C. 632 ! 

48 P. W. E .1909.] 

— Concurrent findings—No interference — 
Validity of finding—No reference to evidence at 
lengfn^ 

The Judicial Committee refused to disturb the 
concurrent findings of the Courts in India to the 
effect that the plaintiff had not discharged the 
onus which lay on him of proving that a deed of 


PBIVY CO UNCIt-Criminal Case. 

gift executed by a fiardanashin lady was explain¬ 
ed to and understood bv her. And tbe «ran.saction 
was real. It would be to misconstrue ei tirelv 
the provisions as to concurrent findings of fact if 
the Judges ./India were to have impliedl> the 
duty laid on them of making their narrative of 
the circumstarces minutely and completely ex¬ 
haustive. under the penalty that, if they failed to 
do so the absence from their mind ot eleri.entary 
considerations might be presumed {Lord Shaw.) 
SAJJAD HCSAIN V. ABII) Hpsain Kban. 

39 I. A. 166 : 16 C. W. N. 889 ; 

10 A. L. J. 364 : 
16 C. L. J. 613 ; 14 Bom. L .B. 1066: 
(1912) M. W. N. 976 : 16 0. C. 271 : 

16 I. C. 197 34 A. 456 : 
12 M. L. T. S61 : 23 M. I. J. 210 tP. C.) 

Criminal Case. 

Criminal cast. 

The King in Council is not a Court of crimi¬ 
nal appeal and the power to entertain criminal 
appeals is only exercised when there has been 
such a gross denial ol the principles of natural 
lustice as would require interventtoo. \Vtscount 
Haldane.) Murbga Gounden v. Emperor 

26 C. W. N. 67 : 14 I. W. 668 : 

30 M. L. T. 180 23 Cr. L. J. 748 • 

1 Pat. L. B. Cr. 31 : 1922 P. C. 162 (P.C.) 

-^- Criminal case—‘Pardon granted to af>- 

pellant pending appeal - If sufficient for not 
entertaining appeal —Application of law of 
sedition— Question of fact. 

A free pardon granted to the appellant in a 
criminal case, during the pendency of his appeal 
t'l the Privy Ccuncil is a sufficienr reason for 
not entertaining the . appeal. Where it appears 
that the principles of the law of sedition have 
been rightly understood by the Tribunal in 
Ind-a the question whtther those principles have 
been properly applied to the facts of the case is 
so much in'he nature of a question of fact and 
de ends so largely upon local conditions that it 
is difficult for the Board to interfere with the 
conclusions of the Couits below. {Viscount 
Cave.) Kali Nath Roy v Emperor. 

2 Lah 84 : 48 I. A. 96 : 19 A. L. J. 65 : 

33 C. L. J. 124 : 13 L. W. 263 : 

(1921) M. W. N. 49 : 29 M. L. T. 142 : 

22 tr. L. J. 129 : 25 C. W. N. 701 ; 

69 I. C. 641 23 Bom. L. B. 709 : 

40 M. L. J. 101 (P.C.) 

--- Criminal case—When leave granted. 

Though the Privy Council is not a Court of 
Criminal Appeal the Board will grant leave to 
scrutinise whether there have been a miscarriage 
.^'f the fundamental principles ' f justice within 
the meaning of the ruling in Dillet's case. (Fis- 
count Haldane ) Bugga v Emperor. 

11939) M W. N. 748 ; 20 Cr. L J. 799 : 

63 I. C. 703 : 2 U. P. L. B. (P.C.i 26 (P.C.) 

- Criminal case—Limitations on lowers 

of interference—Press Act. 

The Judicial Committee when it sits to advise 
His Majesty in the exercise of his prerogative in 
criminal cases does so under constitutioi al limi¬ 
tations which preclude it from exercising the full 
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PBIVT COUNCIL—Criminal Caae. 

functions of a Court of Criminal Appeal. The 
Committee refused to interfere with ao order of 
forfeit ire of security under the Press Act, having 
found that the status aoplicable to (he case had 
been pr-pcly constructed (Lord PItillimort.) 
ANNIE Besant V, Advocate-General op 
Madras. 43 Mad. 146 46 I. A. 176 : 

37 M. 1. J. i39 : 17 A. L. J. 92^ : 

23 C. W. N. 986 : 21 T.om. L B 867 : 

(1919i M W. N. 656 : 10 L W 461 : 

20 Cr. L. J. 693 : 26 M. L. T. 408 : 
(19191 1 U. P. L. B. (?. C.) 74 : 82 I. C. 209 (P. C.) : 

[Affirming od appeal 39 Mad 1085 : 37 I C. 625 : 

and 39 Mad. 1164 : 37 I C. 607 

35 T. L E. 60u.] 

- Critnittal case — Jurisdiction—Powers of 

interfereti-^e— Constitutional limitations on. 

The Judicial Committee is not a Court of review 
in criminal cases. It docs nnt interfere merely 
on the ground that the Court below has not ap¬ 
preciated the evidence, properly. But the Com¬ 
mittee will interfere where there has been a dis 
regard of the proper forms of legal process griev¬ 
ous and not merely technical in character or a 
violation of a fundamental principle amountio^ 
to a denial of justice. (Viscount Haldane.i Dal 
SiNOH V. Emperor. 

44 C’l. 876 : 44. I. A. 137 : 15 A. L. J. 475 : 

1 Pat L. W. 661 : 19 Bom. L. B. 610 : 

21 C.W. N. 818 : 26 C. L. J. 18 : 6 t. W 71 ; 

22 M L. T. 31 : (1917) M W. N. 522 : 

18 Cr. L. J. 471 : 86 L J, P. C. 140 : 

11 Bor. L. T.54 
39 I. C. 311 

13 N. L. B. 100 : 33 M. L. J. 656 (P. C.| 
Criminal S/a_y of execution^Prac- 

tice. 

The Judicial Committee is not a Court of 
Appeal, and the stay of execution of a sentence 
of death pending an appeal to the t’rivy Council 
is a matter for the consideration of the Executive 
Governmenl and not within the province ol the 
Judicial Committee. (Viscount Haldane,) Balmu- 
KUND » Emperor. 

42 Cal. 739 : 42 I. A. 133 : 1 9 W. N. 674 : 
17 M. L T. 441 : 21 C. L. J 622 : 17 Bom 
L. K 487 : 2 L. W. 602 : 16 Cr. L. J. 494 : 
29 I. C. 384 : 69 P. W. B. 1915 Cr (P. C.j 

- Criminal case—Leave to appeal when 

granted—Costs 

In criminal cases the Judicial Committee of the 
Privy Council does not lightly interfere with the 
decision of the Courts below ; it only docs so 
where justice has been gravely and injuriously 
miscarried even although tne proceedings taken 
are unobjectionable in iorin. 

Held, quashing the judgment and sentence 
appealed against, that the Court below had lo>t 
sight ^f the distinction between a civil and a cri¬ 
minal liabil’ty for appropriation of another's 
money, and that the sentence pronounced ;»gain8t 
tbe appellant loimed such an invasion of Itbcrtv 
and such a denial of just rights as a citizen that 
their Lordships fell it their duty to interfeie 
Looking to the exceptional nature of the case, 
their Lordships directed to Crown to pay the 


PBiy? COUNCIL—Criminal Case. 

appellant's costs of the appeal in a criminal case 
(Lord Shaw.) LOUIS EDWARD I.ANtBR V . ThE 
King. 

(1914) A. C. 221 : 18 C. W. N 98 : 2o M. L. J. 1 : 

15 Cr. L. J 305 : 23 I. C. 657. 

83 L. J. P. C. lie (P. C.) 

- Criminal Case—Leave to appeal when 

granted. 

Leave to appeal to the Privy Council in 
Criminal matters is not granted save where 
there is a palpab'e violation of the principles 
which conduce to justice ; or where, by a disre¬ 
gard of the forms of l«*gal process or bv some 
violation of the principles of natural justice or 
otherwise, material or serious injustice has resul¬ 
ted. Misdirection as such or even irregularity as 
such is no ground. There must be something by 
which in the particular cise the accused is 
deprived of the substance of a fair trial and the 
protection of law or, which, in general, tends to 
divert the due and orderly administration of the 
law into a new course, which mav be drawn 
into an evil precedent in future. The 
jurisdiction which the Privy Council exerci¬ 
ses in appeals in criminal cases involves a 
general consideraiion ol the evidence and of the 
circumstances of each particular ca'*e for placing 
tne irregularities complained of if substantiated 
in their proper relation to the whole matter. 
Where there is a great preponderance of unques¬ 
tioned evidence on a point, rhe Privy Council 
cannot in ^ny view come to the conclusion that 
• here has been any miscarriage of justice, sub- 
$ antial,grave or otherwise. Au'h ritics reviewed* 
{Lord :>umner.) Ibrahim v. Emperor. 

18 C. W N. 705 : 15 Cr L. 3. 326 : 

23 l.C. 678 ; 1 L. W. 989 (P. C.). 

- Criminal case—Appeal against convic¬ 
tions—Functions of the Judicial Committee — 
Limits of intetftrence. 

Tne power of the Privy Council to review pro- 
ceedi igs of a criminal nature, unless such power 
and authority have in any local aica been parted 
with by statute, is beyond doubt. But there arc 
reasons, both constitutional and administraltve, 
to show that this power should not be lightly 
exercised. The practice of the Judicial Committee 
w'th regard lo appeals in criminal matters ate 
laid down in R. v. Joykissen Motkerjec, U862) I 
Moore. H. C. (N. S.. 72 and Falkaland Isels Co, 
V /?.. (1862) I Moore, P. C. (N. S ■ 299 has not 
been altered or liberalised by the decisions in 
In re : Dillct, (1887) 12 App. Cas 459 and later 
cases. 

The practice of the Committee in respect of 
criminal trials is to this cflcct It docs not 
proceed upon its own doubts of the appellant’s 
innocence or suspicion of hjs guilt It will not 
interfere with the course of criminal law if there 
has not been sum'll an infringement of the elctnen- 
t^ry rights of an .accused as has placed him 
outside the pale of regular law or if w.thin that 
pale, there has not been so manifest a violation 
Ol the principles of natural justice 'hat the Com¬ 
mittee as well as the local tribunal would bavc 
come to the opposite conclusion in the absence 
ol the irregularity complained of. The Privy 
Council dismissed an appeal from a conviction 
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TBIVY COUNCIL—Orimina' Ca«e. 

o>i a trial by jury, of the oBence of defamation 

or criminal libel, holding that there was no 

misdirection or improper exclusion of evidence. 

(Lord Shaw.) Channimg A«NOLp . 

41 Cal. 1023 : 41 I. A 149 : ® ’ 

15 vf L* J. oUtf 

1 L. W. 461 : 7 Bur L. T )67 

IS M L. T. 79 : »2 A. L. J. 1042 

20 C. L J 161 : 16 bom. L R 544 

8 L B R 16 : 23 I. C 661 : 

(1914) M. W. N. 506 : 26 M. L. J. 621 (P. C.) 
Crintiti'tl case—Leave to appeal, when 


given—Misdirection to jury—Sentence. 

The Judicial Committee is not a Criminal 
Court ol Appeal entitled to go into questions of 
evidence and procedure. It exercises its lurctions 
under constitutiooal limitations and will imer- 
fere only, when what has been done has been 
.cros ly contrary to the forms of justice or violates 
funda:nenUl principles /«re:Dillat, 1-App. 
Cas. 459 Kel. Leave to appeal from a conviction 
on the ground of misdirection to the jury (where 
there was evidence) and ihe severity of sentence 

was ..used. .Lord 

(1914) M. W N. 11 : 16 Botn. L. R. 1: 

12 A L J 75 ; 15 M L. T. 84 : 19 0. L. J. 107 : 

12A. L. J. 7 ^8C. W.N. 374:22 1. C 496: 

15 Cr. L. J. 144 : 7 Bur. L T. 37 iP C ) 
f Aitirming on appeal 22 I. C. 432 : 

6 Bur. L. T. 201tF. B)]. 


PRIVY COUNCIL—Delay in Indian Litigation. 

Emperor. 33 C- L. J. 129 : 8 A. L. J- 

13 Bom. L. R. 9 : 9 M. L. T. 200 : 4 Bur L. T. 33 

12 Cr. L. J. 100 t 9 I. C 681 
(1911) 2 M. W. N. 159 : 21 M L. J- 374 'P. C.) 

Death of Party. 

_ Death of party-Death of respondent— 

Decree passed in ignorance of death— tffecl of, 

A decree passed by the Privv Council in 
ignorvmce of the death of a respondent pendin g 
tne appeal is binding ou all the courts in India. 
%LTck and Sultan^Ahmed, JU Deonandan 
V. jANKi Singh. &^at. L. J. 3i^ • 

1 Pat. L. T. 325 : 2 U. P. L, R iP^t ) 108 . 

56 I. C. 322 : 1920 Pat. 266. 


_ Criminal case -Interference “ 

■Grave injustice -Inadmissible evidence-Want of 

proof. 

Where in the orosecution nl a person “by some 
disregard of the forms of leg^l process or by 
some violation of the principles of 
or otherwise, sub^taQtial and grave injustice has 
been d^ie the Judicial Committee is bound to 
advise Hts Majesty that the conviction should 
fol be allowed to .land. The Pr vy Couuc, se 
aside the conviction of a person for abetment o 
mutder, which was based mainly on inadmissible 
eviJence and when that evidence was excluded. 

36 Mad. 001 , ^ .j, ; 

Yi A T J sal • 18 C L. J. 385 : 14 Cr. L. J. 577 : 
11 A L. J. 881 . ^ ^ ^ 2^ J ^ 389 

(1913) M. W. N. 806 : 25 M. L. J. 518. IP. C ) 

[On Appeal from 20 I* C. 721.] 

_ .Criminal case-Leave to appeal. 

His Maiesfyd^-cil^^ wUl ^ 

criminal of legal process, or by 

a disregard of tne f principles of natural justice, 

some Violation of the p p grave injustice 

or othervvise. for special leave 

has been done. An which one of 

ought to show the ma and ought 

t hose propositio use nb judicial Com- 

, folly to Chancellor.) Bikch .. 

mitteeof ibefacis. v rc 

Q U—VOL. IV 5b 


Delay in Indian Litigation, 

_ Delay in Indian Litigation—Successful 

tartv deprived of costs. 

^Where the long delay in setting an ap¬ 

peal for hearing was due to the appellants fault 
and they in the meanwhile were watching com- 
mercial events lo see it it would be «orth while 
for them to go on wiih fbe appeal, the 

circumstances jusufied ihe Boaid . d'reb'mg 
ihe successful appellants to bear »^'r 
appeal [Lord Phtllimore.) Behari Lal BULAKI 

Kamv, KONdun Lal. ot n -or n «inq • 

32 M. L. T.|15 : 27 C. w N. 509 . 

(1923) M. W M. 388 : 1922 P. C. 361 (P. C.) 

_ Delay in Indian litigation condemned. 

In this case their Lordships condemned the 
delay in the litigation before them as a blot on 
tne a^dministration of jusiice. [Lot d Backmaster,) 
ram KA. BHAGWAT. DAVAC S.NGH V RAM 

Rattan SAHU. ^ sfc^ J. 121 

L V t'e "3 PAL 

15 L. W. 8 : 42 M. L. J. 243 

1922 P. C. 91. 


Delay in Indian litigation — Co5fs 

^^l^*a case in which the appellant finally succeed¬ 
ed but all the delay was due to his wrong 
procedure and dilaioriness. their Lordships refus¬ 
ed to giant him costs and to inieiiere «ilh the 
order of the lower courts as to the same. (Str 
Lawrence Jenkins.) Mohamed Sher Khan ^ 

Raja Seth Swami Dayal. «. ’ 

20 A L. J. 476 : 9 0. L. J. 81 

30 M. L. T. 220 iP. 0.) : 49 1. A. 60 
25 0 C. 8 : 4 U. P. L. B. (P. C.) 50 
35 C. L, J. 468 : L. B. 3 P. C. 119 

(1922) M. W. N. 378 
24 Bom. L. E. 695 : 42 M L J. 584 

1922 P. C. 17 iP. C.) 


■“Delay in Indian litigation. 


The tedious protraction for J2 \ears of Indian 
litigation was adversely commented on. (b»r 
John Edge.) MoTi Chand v. ‘kram Ullah 
Khan. 39 All. 173 : 44 1. A.J>4 

15 A. L. J. 150 : 6 L. W. 388 : 21 M L. T. 267 

32 M. L.J. 388 : 21 C. W. 616 
l 9 Bom. L.R. m : 26 C B J• 24 
39 I. C. 464 : (1917) M, W. N. 453. tP C.) 
[Affirming on appeal 11 I, C. 17 : 33 All. 696.] 
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PRIVY COUNCIL—Delay in Indian Litigation. j PRIVY COUNCIL—New point. 


- Dclc^y in Indian litigatton —Condemna¬ 
tion of. 

The Privy Council condemned the inordinate 
del-iV in Indian litigation and observed that the 
successful party, if guilty of delay w*ll be de 
prived of costs \L''rd Chancellor.) Nandlal v. 
JAGAT Kishofe Acharya. 44 Cal 186: 

43 I. A 249: 20 M. L. T. 335 : 

(1916) 2 M. W. N. 386 : 4 L. W. 458 : 

18 Eom. L R. 868 : 14 A. L J. 1103: 

24 C. I. J. 487: I Pat. L. W. 1: 21 C. W. N. 225: 

36 1. C. 420: 10 Pur. L. T. 177 : 

31 M. L. J 863. (P. C.) 

—- Delay in Indian litigation — Reprehen¬ 

sible. 

The Privy Council condemned the extra-ordi¬ 
nary delav in Indian litigation. [Lvrd Atkinson.) 
JHANDA Singh 2/ Wahid ud-Din. 

38 All. 570: 43 I. A. 284: 31 M. L. J. 750: 

21 C W. N. 66: 20 M. L. T. 829: 

14 A. L. J. 1189: ( 916) 2 M W. N. 670 : 

19 Bom. L. R. 1: 5 L. W. 189: 25 C. L. J. 824: 

36 I. C. 38: 10 Bur. L. T. 131 : (P. C.) (2): 

[Affirming on appeal 9 f. C. 1013: 33 All. 585:] 

Diffeting decisions of Lower Courts. 

- Differing decisions of Lower Courts — 

finding of fact—Judge examining witnesses not 
the judge for judgment. 

The Privy council entered into e^'idence in full 
deta 1 where the High Court revised the find¬ 
ing of fact of the Subordinate Judge who had not 
himself examined ihe witnesses and whcieio the 
judgment of the High Court, there were certaiti 
number ol misapprehensions or failures ol appre¬ 
ciation on important points. [Lord Phillimore.) 
Mehla Venkanna V . Merla Agasthiah. 

27 C. W. N. 725: 32 M. L. T. 86: (P. C.i 

1923 P. C. 31. 

- Differing decisions of Lower Courts 

Interference with finding of Appellate Court in 
reversal of trial Court — Practice. 

An appellant who asked the Board to upset a 
carefully amsidered finding on a question of fact 
arrived at by Judges fully conversant with habits 
and tiractices of the country, takes a heavy bur¬ 
den on himself. The Privy Council refused ir 
displace a carefully reasoned judgment of the 
Judicial Commissioner’s Court on a question o 
fact me-elv in order to restore a judgment of the 
Subordinate Judge, which rested o’^ a specula¬ 
tion ol his. wn as to probabilities. \Lord Sumner.) 
JURAWAN Lal V Baldeo Singh. 6 0. L. J. 440: 

48 I C. 228: 21 0. C. 104 (P. C) 
£x-parte Hearing. 

- Ex-parte hearings Respondent not re¬ 
presented owing to fraud — Rehearing. 

After an appeal had been heard, ex-parte judg¬ 
ment given for the appellant and an order-in- 
Council drawn up, the re>pondents were allowed 
to have it re-instaied and reheard on the ground 
that they had not been repiescn^ed tn Engla> d 
owing to the fraud of a person who falsely re¬ 
presented himself to be the agent of a Firm of 
London Solicitors ar^d misappi opriat'^d the 
funds sent by the Respondents without giving 
instructions to any Sol citor. The respondents 
were ordered to pay the costs of the application 


in any event the Costs of the former hearing be¬ 
ing reserved to be dealt with at the hearing \Lord 
Parker.) Kam Narayan Singh v. Adhindra 
Nath. 44 Cal 388: 44 I. A. 87: 21 M L. T 12: 

15 A L. J i07: tl9l7)H. W. N. 94: 
25 C. L. J. 121 21 C. W N 383 : 38 I. C. 932 • 
19 Bom. L. R. •'194 : 32 M. L. J. 39 (P. C.). 

- Ex-parte heading — Review. 

The Privy Council is averse to reviewing con¬ 
sidered judgments on ex-parte applications. 
{Lord Macnaghtrn.) ISWaR SHYaM CHANP Jin 
V. Ram Kanai Ghose. 38 Cal. 626: 38 l.A. 76: 
15 C. W. N 417: 9 M. L T. 448: 8 A. L. J. 528: 

13 Bom L. B. 421: 14 C L. J. 288: 
(1911) 2 M. W N. 281: 10 I. C 683: 

21 M L. J. 1146 ,P. C.) 

Interlocutory Orders. 

- Interlocutory orders—Special leavt — In¬ 
terlocutory matter. 

Their Li^rdships would be very slow to give 
leave to appeal to bring up a case at an interlo¬ 
cutory stage. The case should be allowed to pro¬ 
ceed and be determined on its merits that will 
leave a final judgment to come up to the B ard 
at the proper time. [Lord Shaw.) Nayani VeNka 
Ranga Row v. Ramakrishniah. 

23 I. C. 396: (1914) M. W. N. 170 P. C.) 

[Od Appeal from 31 I. C. 842 : 38 Mad. 609] 

- Interlocutory orders—Preliminary order 

of High Court [Appellate .)— Adtniitea by Privy 
Council—Subsequent application to be added — 
Parties—Jurisdiction of High Court, 

An appeal to the Privy Council Irom the Pre¬ 
liminary order of the High Courts in its appel¬ 
late juTi'dictior' reinandiiig the case, having been 
admitted by the Privy Counc'l, the High Court 
has no jurisdiction to emeitain a subsequent ap- 
plicati'-n by the assignee trustees of the plaintiffs 
to be added as parties, (IVhite. C.J. and Phillips. 
/.} SlNGARAVELU I ILLAY if. MURUGESA PllLAY. 

12 I. C. 60. 

N ew point. 

- New Point — Practice^Issues abandoned 

— Effect. 

Where in the course of the trial certain issues 
were abandoned they cannot be raised again in 
appeal {Lord Sumner.) Annada Mohan Rt»Y v. 
Gour Mohan Mullick. 60 CaI 929: 

46 M. L. J. 617: L. B 4 P. C. 164: 
(1923) M. W. N 803: 25 Bom L B. 1269 : 

33 M. L T. 365 iP. C.) : 
21 A. L. J 718: 4 Pat. L. T BOO: 
50 I. A. 230 : (1023 P. C. 180 (P C.). 

- New point— Grounds not taken before. 

Where a patty though he had opportunity to 

raise a parlicuUr ground in the courts bel'W 
failed to do it. he should not be allowed to do it 
'or Ihe first time in Ihe Privy Council, (/.orrf 
Buckntaster.) Baliram Singh v. Seth Narsinoh 
OAS. 45 M. L. J 403: I R. 4 P. C. 197 - 

18 L. W. 137: 1983 P. C. 93. 

-- New point—Whether entertained. 

The Privy Council cannot in appeal entertain 
a point not raised in the Lower Courts nor 





869 


CIVIL DIGEST, 1911 -1923. 


870 


PRIVY COUNCIL—New point. 


PRIVY COUNCIL—Record. 


presented upon the appeal {Lord Buckmastfr.) 
Idris t>. JoNE Skimmer. 82 P R. 1919 : 

56 I. C. 723 ; 45 P. W. R. 1919. 

_ .New Point—Bnsed on rehuttahU pre^ 

sumption—yJot to be raised for the first time. 

Upon an appeal to t^e Hrivv Council a new 
contention based at best on a rebuttable presump¬ 
tion, cannot be raised for the fir^t time. A gene¬ 
ral allegation in the memorandum ol appeal in 
the Court below could not be construed as hav¬ 
ing raised it. (Lord PhiUintore.) Raja RaJEswara 

DORAI V SUNDARA PANDYASAMI TEVAF , 

42 Mad. 681:46 I. A. 64: 17 A. L. J. 153: 
23 C W N. 549: 29 C L. J 551: 
25 M L. T. 400 21 Bom. L B. 885 : 

(1919) M.W, N. 511: ^9 I C 704: 
10 L. W 322 : 36 M. L J 164 (P. C.l 

[Affirmed on Appeal 27 I.C. 283: 27 M L.J 694.3 

_ New point—Limitation—Not allowed. 

Where there was no trac^ of a point as to limi¬ 
tation {based on the construction of a Kabuliyat\ 
having been raised in the Courts below and it 
was obscurely suggested in the T«“ason appended 
to the case of the a oellant. the Privy Counc-l re¬ 
fused to allow the point to be raised. {Lord Sum¬ 
ner.^ Tricomdas Coone^jea Bhpja V. Gopi 
Nathii Thalur. 44 Cal. 759: 44 I, A. 65: 

1 Pat. L. J. 262: 15 A. L. J. 217: 25 C L. J. 279- 

21 M L. T. 2fi2: 2> C W N 677 : 

5 L. W 654: 39 I. C. 156 : (1917) M.W N. 363 : 
19 Bum. L. R. 450 : 32 M. L. J- 357- iP. C ) 


New point. 


On appeal to the Judicial Committee unless 
there are any exceptional conditions, a party can¬ 
not raise a fresh point which though raised jn 
the pleadings and in the reasons attached to nis 
ca«e lodged in the Privy Council, was neither 
raised at the hearing in the Origmal Court nor in 
the first appeal. 17 C. L. J 53, Affir. 
Parmoor.) Maharaja Manindra Chandra NaN- 
ni V RaU Sri Sri DUrga Prasad Singh. 

33 M. L J. 659 : 22 M. L- T. 202 : 
(1917»M. W N. 448 : 6 L. W. 110: 

21 C W N. 707 : 25 C L J. 667 : 
19 Bom. L E. 493 : 15 A. L. J. 432 ; 
1 Pat. L. W, 627 : 10 Bur. L. T. 229 : 

38 I. C. 929 (P. C.) 

[Affirming on appeal 18 t C. 545 : 17 C. L. J. 63.] 
_ New point—Point not pressed in thf 

a 


High Court. . . .. 

The question whether assuming the authoritv 

to adopt to have b-en given, the adontion of the 

nephew’s son bom sometime after the death of 

the testator would make him a son of the testator 

canable of taking under the terms of the wiU. 

was raised in the trial Court and decided in favour 

of the adopted son and it w^s not urged in the 

Apoellate Court. The Judicial Committee in the 

circumstances did not allow the question to be 

raised before them {Viscount Haldane). Ad 

WAiTA Prasad v. Paldeo Das- . „ _ „ . 

20 C. W. N 650 : (1910) 1 M. W N. 377 . 

33 f. C 852 : 4 L. W. 587 (P. C.) 

___ New Ex-parte hearing~~Hot to be 

allowed. 


Where the hearing of an appeal was ex-parte,. 
the Judicial committee relused to depart from 
the established practice of not allowing the ap¬ 
pellant to make a new case based on grounds 
which were not urged in the Ci'jurtio India nor 
specified in the application for leave to appeal, or 
even in the reasons contained in the “ case " for 
the appellant. (SrV ^ohn Edge.) SoNi Lal v. 
Kanhaiya Lal. 35 All. 227 : 40 I. A, 74 : 

IS M.L.T. 437 : 17 C W. N. 605 : II A L J. 389 : 

(1913) M. W. N. 470 : 17 C. L. J. 4b8 : 
19 I.C. 291: 15 bom.L R. 489: 25 M L.J. 131 (P.C.). 

- New point—Not to be allowed. 

It is nut usual to allow a point to be raised on 
appeal to the Privy Council which has not been 
discussed in the Court below, and upon which 
Their Lordships have not got the assistance of 
the Court below. \Lord Macnaghlen.) JiT SiNGH 
V Mahakaj Singh. 34 All. 67 : 

10 M. L. T. 651 :16 C- W. N. 122 : 
(1912) M W. N. 29 : 15 C L. J. 78 : 13 I. C. 257 ' 

14 Bom. L. R. 30 (P. C.) 

Record. 

Record—Priniing of—Unnecessary mat¬ 
ter included. 

Their L irdships characterised the printing of 
uonecessary matter and its inclusion in the re¬ 
cord as a scandal and a hindrance to the proper 
administration oi justice. [Hir John Edge.) Rani 
Buai Raj Kunwar v. Thakur Jai Indka Baha¬ 
dur Singh 25 0. U. 260 : 31 M L. T. 69 : 

9 0. L J. 385 : 4 U. P. L. R (P. C.) 76 : 
36 C. L. J. 511 : 49 I. A 262 : 44 All. 435 i 
43 M. L. J. 682 (1922) P C. 317 (P. C.). 

- Record O^cial translation—Incorrect 

procedure. 

Where there is a doubt as regards the correct¬ 
ness 01 an official translation of a document in 
the vernacular, the case has to be sent back to 
India and there after recording evidence as to its 
correctness have the matter judicially corrected 
hv the High Court {Str John Edge.) Mt. Sasi- 
MAN Chawdhurani V. Shjb Narain Chow- 
dhURY. 3 Fat. L. X. 183 : 15 L W. 434 : 

26 C. W. N 425 : 42 M. L. J. 492 : 
SO M. L. T. 242 tP. C.) : 20 A. L. J. 362 ; 
24 Bom. L. B. 676 L- » 3 (P C.) 97 : 49 I. A 25 : 

H922I M. W. N. 368 : 
85 C. L. J. 427 : 1922 P C. 63 (P.C.). 

- Record—Printing of unnecessary matter. 

The Judicial Commi’tee strongly condemned 
the practice of priming an enormous mass of 
whfllv irrelevent and unnecessary matter in the 
preparation of record. {Viscount Cave.) Shew 
Dabshan Singh v The Deputy Commissioner, 
PartabgaRH. 43 M. L. J. 167 : 

35 C.L.J 593 : 1923 P. C. 44 (P.C.). 

- Record—Preparation of. 

The printing of irrelevant and useless docu¬ 
ments ge erally done in Indian Appeals to His 
Majesty adverted to and the unintelligent otnis- 
S'on of necessar' documents in the case com^ 
mented on. {Lord Aikmson.) Atkia Begam v. 
Md. Ibrahim. 6 L. W. 36 : 

21 C. W. N 34B : (1917) M. W K. 261 : 
36 I. C. 20 : 10 Bur. L. T. 79 (P. C.). 
[Reversing on Appeal 16 I. C. 697.] 
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PBlVY COUNCIL—Record. 

__ Record —Printing of —Costs of unneces¬ 
sary printing to be disttllowed. 

U is ihe duty of nr.ictitioners in India and of 
the officinls of t^e Court to see that wholly un- 

nccess »rv ma'ter is not printed so as to prevent 
encumbering the record. Where this was nr t 

done, the Hoard did not give the c'Sts of the 
suctcSiful apoellants as regards tlie matter un- 
nect'Ssafilv prii ted. {Lord Phillimore .) Gopai 
Chandra v. Rajanikanta. 47 Cal. 416 : 

46 I. A. 299 : 24 C. W M. 663 (P. C.). 

_ Record—Preparation — Translation and 

printing of docuntcnts — Applicat'on for to be 
made to what Bench of the High Court. 

Applications for directions as regards the pre 
pataiion of paper books in P.-ivy Cou. cil appeals 
should be made to that bench ot the High Couit 
taking Pi ivy Council business and not to the bench 
that decided the appeal in ibe High Court. 
\Sanderson. C. J and Richardson, J i Shiva 
Prasad Singh r. Ka’^’I Prayag Kumapi Debi. 

26 C.W N. 840 : 49 C 967 : 1922 Cal 479. 

- Record— Printing of—Duty of appel¬ 
lant. 

Where an arrellant relies upui certain docu- 
mer'ts in support of his arguments, it is bis duty 
to have them printed and ii in the hope that the 
tespondent ^ouid do he omits to print ibctn 
and the latter does not print, the appellant cannot 
rely on such documents. [Daniels, J.C. and f^alal, 
A. J. C.) MUMtaz Unnissa Begam v. Wazir 
Ali. 66 I C. 808 : 8 0. L. J. 569. 

UiscellaneouB. 

- Additional evidence. 

There is no restriction on the powers of the 
Board to admit evidence lor ihe n >r- iOdu< tioo 
of which at the initial stage sufficient ground has 
been made out. [Mr. Ameer Ali \ Rajah Indra* 
JIT Pratah Bahadur Sahi v. Amar Singh 

2 Pat. 676 : 33 M. L. T. 233 IP C.) : 
46 M. L. J. 578 : 18 L. W. 728 ; 
25 Bom. L. R. 1259 : 28 C. W. N 277 : 

.63 I A 183: 21 A.L J. 654 : 
4 Pat. L. T. 447 : L R. 4 P C. 123 : 

1 Pat. L. R, 345 : 1923 P. C. 1^8 (P. C.). 

- Practice—Pleadi ngs—Construction 

It is not the practice of thcr Lordships of the 
Privy Council 'O construe the pleadings too stiictly 
or to exclude a plea, which was not emb /died in 
the plaint Iruiii being made an issue in the ca';e. 
{Lord Salvcsen.) THESeCUETAKY o^ STATE FOK 
India in Council v. Laxmi B*i. 44 M L. J 471 : 
17 L. W 405: 47 Bom 827 : 28 C. W. N. 49: 

82 M L. T. (P. C.l 111; 
37 C. L. J. 464 ; 25 Bora L. R 627 50 I. A 49 : 

1923 P. C 6 P.C.) 

- Decision of High Court as to rate of 

interest —Intel ference. 

The Board will not, except under imusual 
circumstances, vary the High Courf'^ decision as 
to the rale of interest to be awarded to a party. 
\Sir John Edge) i erarazh t'. Subbakayadu. 

44 Mid. 656 : 28 C. W. N. 1 : 19 A. L. J 621; 
48 I. A. 280: 34 C. L. J. 66: 14 L. W 970: 
23 Bom. L. B, 920 : tl921‘ M W N. 640 : 

61 I.C. 690 : 3 U.P.LR (P.C.) 46: 

41 ML.J. 83 (P.C.). 


PBlVY COUNCIL—Miicellaneoui. 

-- Additional evidence—Affidavit. 

When theca^e was before the Privy Council, 
the respondent's daughter who was a party to the 
suit and the date of whose biilh was relevant to 
the enquiry in suit, put in an affidavit to the 
effect that, she had come cf age on a particular 
date Held, \ivK 2 LS very doubtiul whether the 
affidavit was admissible at all for the purposes of 
hearing the appeal, but even if admitted was of 
little importance no» having been tested by 
cross-examination. \Viscount Haldane^) Ganna 
Rhattula Venkamma V. Ganna Bhattu Ven- 
kataratnam.ma. 

23 C W N. 961 : (1919) M.W.N. 644 : 

10 L. W. 699 : 27 M.L T. 107. (P. C ). 

- Objection to—Valuation—Interference. 

The Privy Council will not interfere with any 
question of valuation unless some item of valua¬ 
tion is shown to have improperly been excluded 
theref''om or there is some fundamental principle 
affectii g the valuation which re'-ders it unsound, 
but on ibe whole it is too late to assert for the first 
lime at the hearing iha^ a valuation has proceed¬ 
ed upon erroneous looting. {Lord Buckmaslet) 
Charan D.^s V Amir Khan. 

7 1. A 265:28 M. L.T. 149: 18 A. L. J. 1096: 

22 Bom L. R. 1370: 57 I. C 606 : 48 Cal. HO: 

9 U. P. L. B. (P C.) 124 : 25 C. W. N 289 ; 

13 L. W. 49 : 39 M. L. J. 195 (P C.). 

- — - Double argntuents—Important point. 

Having regard to the wide and general impor¬ 
tance of the question involved, Ihe Frivv Council 
depaited the'r usual course and allowed counsel 
t> resume his argument after it had beencon* 
eluded and the Junior had addressed the Board. 
{Lord Chancellor.) Kbymek v. Viswanathan 
Reudi. 40 Mad 1^2: 44 I. A 6: 

16 A. L J. 92: 21 M. L T 78: 5 L. W. 342: 
19 Boa. L E 206: 21 C.W N. 358: 26 C. 1. J. 233 : 
10 Bur.L.T. l7f>: 38 I.C. 683 : 32 M. L. J. 35 (P. C.). 

[Affirming on appeal from 27 I.C 386 : 

39 Mad. 96.] 

-- Cross-appeal, special appeal to — Addition 

rf pa r ty. 

In an app<^al to the Judicial Committee by the 
pltf. in a suit against three dells, upon a ground 
oi action common to .all the three defis. who had 
not appealed from the decree of the Court of 
first instance, but bad been made a respondent to 
an appeal bv another deit. .ind who was out oi 
time for appealing to Judicial Committee was 
ioiiicd as a rcspondei't and granted special leave 
to cross-appeal. {Lord Shaw) Lakshmi Venkay- 
VAMMA V. Venkatanaka'^imha 39 M’d. 509 ; 

20 C. W. N. 1064: 14 A. L.J. 797 : 
(1916) 2 M W. N. 23; 20 M. L. T. 137: 4 L. W 68: 

18 Bom. L B. 651: 24 C. L J. 279: 

34 I. C. 92l : St M. L. J. 68 (P. C.). 

[Reveriing on Appeal 7 M. I*. T. 996: 

5 I. C. 102 which is itself an eppeal from 

2 1. C. 316 : 6 M. L. T. 108.]. 

—- Slay of e.vecution—Appeal admitted by 

speciaf have. 

The High Court has power to stay execution of 
a decree, an appeal against which, has been 
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PRIVY COUNCIL—Miscellaneous. 

admitted by special leave to the Privy Council. 
{Lord Macnaghten.. Nityamani v. Madhu- 
SUDAN Sen. 38 Gal> 335: 38 1. A. 74: 

13 C. L. J. 529: 8 A. L. J. 449: 
18 Bom. I. E. 419 : 10 M. L. T. 25: 
(1911/ 2 M. W N. 124 : 11 I. C. 384 : 

4 Bur. L. T. 128 (P u.). 

-- Leave to appeal—Income Tax Actt S. 51 

—Letters Patenty Cl. 39. 

The dtcision of a High Court on a reference 
from the Chief Revenue authority urrder S. 61 of 
the Income Tax Act, 1918, is a judgment withio 
cl. 39 of the Letters Patent, B joibay, and an 
appeal lies «o the Piivv Council from the same. 
{Macleo'i, C. J. and Shah, Jf Tata Iron and 
Steel Co. v. Chief Revenue Authority, Bom¬ 
bay. 64 I. U. 931 : 23 Bom. L. B. 1102 : 

PRIZE. 

See Shipping. 

PROBATE. 

- {{rm — Interpretation—Adverse Possession 

— Jurisdiction. 

Probate may be granted. 12 vears after the 
testators death thougn during these 12 years, the 
legatees were in possession, piovided ihere are 
no debts due to or from the estate, the will is 
genuine and the grant of probate is necessaiy. 
The Probate Court cannot decide whether the 
possession of tnelegatees for 12 years was adverse. 
{Chalteriee and Snuther, JJ.) Advaita Chandra 
Mandal V, Krishna Das Sarkar. 

42 I. C. 933: 21 C. W. N. 1129. 

- Grounds for refusal. 

Proba’e should not be refused on the ground 
that the testimony of the attesting witnesses 
(who a e h istde) examined does not establish full 
compliance with the statutory requirements, when 
there is ample evidence on the record to show 
that (he will was duly executed and attested. 
(22 W. R. 189 and 4 Moor P. C. 419 Foil) 
Where the evidence of the attestiog witnesses 
is vague, doubtful or even conflicting upon some 
material point, the Probate Court may, on con¬ 
sideration o( the circumstances of the case or ot 
other evidence, pronounce in favour of the will. 
{Mookerjee and Beachcroft, JJ.) Brahmadat 
TEWARI V. ChanDAN BiBI, 34 I, C. 6b6: 

20 C. W. N. 192. 

- —Right of Reversioner to be heard — AppU- 

cation for probate — Contents^ 

A reversioner is entitled to appear and be heard 
in probate proceedings though he has no 
alienable interest in the property left by the 
deceased since he is substantially interested in the 
protection and devolution of the estate. 
An apphcalion for probate must state only the 
relations of the deceased. {Mookerjee and Chapman 

JJ.) SHAYAMACHARAN BAISYA V. PRAFULLA 

SuNDARI. 31 C. L. J. 557: 30 I C 161: 

19 G W. N. 882. 

_ Caveatt if can be entered by the widow 

of a i>redeoeased son—Her right to maintenance 

—Effect on. t ^ L 

The widow of a predeceased son of the testator 

has no sufficient interest to appear on probate 


PROBATE AND ADMINISTRATION ACT (V OF 

18811. 

proceedings her rights to maintenance, being 
unaffccieu by anything taking iJace in the pro¬ 
bate application. (.5 Bom. 2o3 dissented from) 
\tletcher, 7./ Gobjnda Chandra, in the good of 

23 I. C. 539 : 17 C. W. N 114L 

I 

-- Will prepared under suspicious circum¬ 
stances — ^U'spicton to be removtd before order. 

The principle that whenever a will js prepared 
under suspicious circumstances, the Court should 
pronounce in its la\our until the su.-picion is 
lemoved, applies also to cases where the sus¬ 
picion is inbeunt in the iransaction i'self a:.d not 
arising from conflicting evidence. {Je^ikins C J 
and Woodroffe, J.) Gopessuak Dutt v. Bisses- 
SUR DL’TT. 39 Cal. 245 : 13 I. C. 577 : 

16 C. W.N. 265. 

- Esseuitals for the grant of. 

Before the applicants are entitled to probate or 
grant of letter* of administration they must show 
that they are executors or ihai under the will the 
property has vested in them. [Kotwal and 
rrtdeaux, A. J. Cs.) Ambadas v. Kashibai 

1923 Nag. 27.. 

Benares Hindu University, whether 
could get probate of a wtll. 

The Beiiares Hindu University is a corporation' 
and IS entitled to obtain probates of a will by 
which benehts are conferred upon it. and probate 
can be granted to a corporation aggregate, though 
the enactment creating it does not authorise it 
expressly to be executor, if u would not be rtpug- 
naiil to its functions. {Stuart and Kanhuiya Lai 
A, J . Cs.) Benakes Hindu Univeivsity v Sri 
Kissendas. 23 0. C. 2«8 : 7 0 L. J. '203 : 

66 I. C. 335 : 2 G. P. L. R (J. C ) 81 

—- -Probate duty is stamp duty-Succession 

duty—English law. 

Probate duty is a stamp duty payable on what 
is supposed to be the value of the property at the 
time it IS granted. The succession duty in 
England is a duty on the value of succession In 
both cases it is the duty payable on the value of a 
benefit secured by or Conferred ou the applicant 
(Onss and Ross, JJ.) Deputy Commissioner of 

SiNGHBHUM V. JaGADISH CHaNDRA DeO. 

2 Pat. L. 1. 683 : 62 I. C. 613 ; 6 P. L. J. 411. 

-- —-Legatee under will, 

A legatee can deal wiih thg property bequeath¬ 
ed to him even before obtaining Letters of 
Administration. {Hartnoll.J.) Fakir Mahomed 
V. Aga Mahomed Ali. 13 j q 33^ 

4 Bur. L. T. 136* 
PROBATB AND ADMINISTRATION ACT fV of 
1881). ' 
- Courts' Powers. 

A Judge of the Bombay High Court exercising, 
testamentary and intestate jurisdiction cannot 
declare that a will is invalid owing to the testa- 
io>’s incapacity to make one and dispose of the 
bequeathed properly according to the will. The 
High Court can do it in the exercise of its origi¬ 
nal civil jurisdiction. The Judge cannot adjust 
civil rights to ihe property, nor can he ignore fhe 
will and direct letters of adniinistration to issue,, 
when a competent Court has not pronounced as 
to its invalidity though executors named therein 
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PROBATE AND ADMINISTRATION ACT (V OF ; 
1881 ). 

are not willing (o act. {Davar, J.) Dhuramsi i 
MiRARJi Gokuluas. In re, \ 

17 I C. 730 ; 14 Bom. L. R. 1031. 

_ Party interested to oppose—Adverse 

claim, 

A pers )n denying the title of the ie«:tator to deal 
with certain property as his own and claimtr>g 
adversely to him cannot be said to have an i^te 
rest in the estate of the deceased as would enti 
tie him to come in and oppose the grant of 
probate also, any dealing with the estate 

by the wife of the deceased, not authorized by 
his will or in excess of the powers conferred upon 
her by the will, could not afiect the rights ol the 
petitioner {Chatterjee and Pearson, JJ.) Moha- j 
DEB Kudu v. Henode Lal Fatra. 

1922 Cal. 181. 

- ^Executor—How long to remain in posseS‘ 

sion. 

So long as a person entitled to the estate has- 
not taken it out of the possession of the execu 
tors, they are eniitled to continue in possession 
of the estate. [Mookerjee and Unckland, JJ.) 
Chandra Ku.maR Chakravarti v. Prasann* 

26 C. W. N. 977 : 64 I. C. 997 : 

33 C. L. J 451 

_ Powers of the Probate Court. 

No Court other than a Probate Court is compe¬ 
tent to hold that tbc Letters of Administration had 
been imperfectly or inaccurately d;awn up or that 
the letters have the same effect as if a copy of 
the terms ot a will had been anncJtcd thereto. 
{Mooter jee and Bcaclicroft, JJ-) Sukumahi 

Gupta v. Bharat Mandal. 

26 I. c. 980 ; 20 C. L. J. 148. 

- Indian Succession Act, S. 187. 

Where no probate is taken, the legal heir 
represents the estate of the deceased and can 
maintain a suit for the beneht ol the estate. (/). 
Challcrjcc and N. R. Chatterjee, JJ,) Basanta 
Kumar Chackerhurty v. Gopal Chanuer Das 

26 I. C. 21 : 18 C. W. N 1136. 

__ Special citation—Failure to issuc—Effect 

of knowledge of application. 

Where io proceedings to obtain letters of ad- 
miiiislratiun, a person who is entitled to have a 
special citation issued to him is not so served but 
in spite of other knowledge of the proceedings 
failed to intervene, the failure to serve U>c cita¬ 
tion cannot form a ground for revocation of the 
grant of probate. {Adami and Das, JJ.) KaNhai 
K oUT V. JOGENURA KOUf. 

1 Pat. 86 : 1922 P. 406. 

_ Relation io Mahomedau Law. 

The statutory provisions of the Probate and 
Administration Act override any rules of Maho- 
medan Law that arc inconsistent with them. 
{Fox, C. /. and Twomey, J .) Ham Dhon Dhor v- 
Sharfuddin. 34 I. u. 128 : 9 Bur. L. T. 236. 

____ .88.2 and 4 — Executor, powers of, 

S. 2 does not enable an executor appointed 
before *881 to claim powers which were for the 
fust time granted by the Act of 1861. 
Quaere Whether S 4 vests the property oi the 


PROBATE AND ADMINISTRATION ACT (V OF 

1881}, S. 3. 

decea'^ed in an executor under a will made before 
188*. {Sundara Aiynr and Sadasiva Aiyar, JJ.) 
Ganapathi Iyer v. Sivamalai. 

36 Mad. 676 : 12 M. L. T. 207 : 

17 I. C. 4: (19121 M W. N 1112 : 23 M. L. J. 806. 

-8 2 and Indian Succession Act of 

S. 331 — Professing Hindu rcli&ion—Mixed paren¬ 
tage. 

Wheie an intestate professed the Hindu reli¬ 
gion though he was of mixed paremage, held ihe 
Probate and AdminisiTati-n Act applied and not 
the Succession Act. {Hartnoll, Offs. C. J. and 
Young, J ) MaUNG Chit Maung v, Ma Yait. 

7 Bur L. T. 133 : 24 I. C. 638 : 7 L. B. B 362. 

-S8. 3 and Q — Will by Shebait—Debutter 

—Grant of probate 

Where a Shebait executes a will purporting to 
give power to his successor to alienate certain 
spccihc properties in case of legal necessity, pro¬ 
bate of ihe will could be validU granted. (A/. R, 
(Chatterjee and sheepshanks, JJ.) Amrit Lal 

Shab V. Gossain Gan pat Gik. 

61 I. C. 884 : 23 C. W. N, 401. 

-Sfl. 3 and bl—Letters of Administratior, 

— Transfer of case to Additional Judge —Bengal 
iV. If’, t*. and Ais^im Civil Courts Act, S. 8, C. 2. 

It is compLtent to a District Judge to transfer 
ao application lor Letters ol Adminir.lrali(^n to ait 
Additional Judge tor disposal. 41 r'. 806 Overrul¬ 
ed {Jenkins, c. J. Woodroffe, Mooketjee, Hoim- 
ivood and Chatterjee, JJ i Hup KesHwar Lal v. 
lAlJAl Bai. 42 Cal. 842 : 21 C. L. J. 487 : 

29 I. C 936 : 19 C. W. N. 791. 

_ 8. 3 — lYtll —Document by M.ahant ap¬ 
pointing successor— Probate and Letters of Ad~ 
nil lustration. 

A document executed by a ,Mahaiit purporting 
to apt>oiiit his successor to ilie (Jaddt and making 
over to him as Mahnnt, all the properties ol the 
Asthal and tlic right ot peiforming the debshebha 
is not a w ill and therelore its proba.c canpot be 
granted. 32 Cal I08i, F. Letters of Administia- 
uon cannot be granted in respect oi pr<»perties 
held by a person in his capacity ^-f a Mah^tnt, 
16 C. W. N. 798 ; 17 C. L. J. 05. K. {Chitiy and 
Tcunou, JJ.) Madhusudhan Das v Jagadindka 
Nath Roy. 27 I C. 24 : 20 C L. J. 307. 

-S. 3 —Wr//. 

A document dedic.ating certain houses to the 
worship ol Sri Thakurji and stating that the exe¬ 
cutant will himselt manage the property for the 
I worship during the liie lime and after his dea^h. 

’ a coiimiittee ol three persons be appointed, of 
j whom petitioner is one, will become managers is 
I not a will within the meaning ot S.3 andcannol bo 
j admitted, to probate. {Johnstone, J ,) Bhagat Ram 
1 V. blUU. 6 P. a. (19121 : 66 P. L, B. (1912} : 

12 1. 0. 095 : 142 P. W. K, 1911. 

---8. 3— Will, validity and genuineness of 

1 — Proof. 

N I distinction between a grant of probate and 
a grant ol Letters of Administration can be drawn 
so far as the proof of the genuineness and validity 
of the will is concerned. Both are conclusive eyi. 
dence of the factum and validity of the will- 
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Whicker Hume 7 H. L. C. 124, loll. (Abdur Ra- 
htm. Offg. C. J and Krtshnan, J.) Rallabandi 
Venkataratnam V. Kallabandi Raja Ram 
Mohana Rao. 31 M. L. J. 277 : So I. B. 86» ; 

4 L. W. 248 


• -S. 3 — Will—Authority to adopt. 

A document is not a will because it is styled a 
will. 4 document giving a vvido v autoority to 
ad.jpt with a provision ^hat she was to have a life 
estate in the properiits in case there was a quar¬ 
rel Detween her and toe adopted son is not a will 
but an authority to adopt. {Miller and Sankaran 
Naif, JJ,. Santana Sooramma v. Santana 
Mangayya. (1913) M. W N. 199 : 18 1. C. 1006 


-Ss. 4 and 90 —Mahomedan wtll-Execu- 

tors^.Sale of property —Probate not necessary. 

An executor may dispose oi immoveable pro¬ 
perty without a grant ot probate under S. 90 (2) 
of the Probate and Admi Jistraiion Act.An executor 
derives his title from toe will and not under the 
probate which is only the authenticated evidence 
of the will itself. Where executors have been 
appointed they can sell such portions oi the estate 
as are necessary for disenargiog debts wiihoui 
the consent of the heirs unless the will requires 
such consent to be ob anied 8 B. 241 ; 37 C. 839- 
.32 1. A. 244; (1891) 2 Ch. lol : 20 Ch. D. 465 
Ref. {Marten and Faw.eit. JJ.) Sir Mahomed 
Yasuf V. Hargovanuas Jiwan. 

24 Bom. It. £. ^63 • 
47 B. 231 : 1922 Bom. 392 


-Ss. 4 and ^2—Two executors' mortgagees 

—Payment to one. 

Though the money in question formed a por¬ 
tion ot the estate of the deceased, it did not 
rest in the executors’ asset under S. 4, but rested 
in them by virtue of certain bonds which were 
given to them by mortgagors and iheretore an en 
dorsement by one of them did not amount to a 
discharge. {Fletcher and Teunon, JJ.) ChaNDRa 
Mohan Banerjee v. Satya Kripal. 

29 1. C. 139. 

S. 4— Executor—Property when vests in 

_ . _ _ ^ .A _ AT' r P _ _ * . . 


—Acceptance of office — Vesting, 

Per Kumaraswamy Sastri, J. In the absence 
of the acceptance of the ofiSce by the executor or 
showing any indication that he took upon himself 
the duties of executor, the estate dees not vest in 
him under S, 4 of the Act {Schwabc., C, /., Coutts 
Trotter and Kumaraswamy Sastrv^ JJ.) Kaja of 
Badrachalam V. Venkatadri Appa Rao. 

43 M. I.J. 486 : 16 L. W. 369 : 

(1922) M. W. N. 632 ; 31 M. L. T. 221 IH.C.) 

46 M. 190: 1922 Mad. 457. 


The estate of the deceased vests in the executor 
from the time of the death of the lestaLr Th 

ngh.of an executor t, sue in resoecr nf 
estate accrues irom the time of the dea.h of !h^ 
testator ; the fact that probate is not taken h f ^ 
the suit does not affect th^ffght 

In cases not governed by the Hindu Wills Act 
Probate and Administration Act and 
.lot s. 187 of the Indian Succession An 
apply. {Wallis, J.\ Balakrishnudu v. Narayana- 
SWAMI Chetty. 24 l.C. 852 ; 37 Mad. 175 

- S. 4— Scope of. 

thf* ^ Probate and Administration Act vests 
the property of the testator i„ his executor excert- 

“’8 'he testator has „ght °o bcoue- 

ath at the time of his death. Survivorship has^ he 
ehect of rendering a wilf i„.alid only with respect 
to property wnich ihe testator could not dispose 
of at the time ot his death All other dispositions 
are valid. ,2y A. 82 Ref., ,f?. iieiism. C Suil! 
aaru Aiyar, JJ.) BoDi Alias Lakshmakka v 

VENKATASWAMI Naidu 38 Mad 369 1 

: 

21 I. C. 73 ; (1913) M. W. N. 779. 

executor—Plea of pavment 
to third person~~Kot valid, l^yment 

' claiinc'' the estate of Chandu- 
bb.i under her Will, had applied lor nrooate 

rh^nH Piaintid for possession of 

CliHodubhai s estate ou the ground that he had 

Chandubhai. Both these proceed- 

a sale Behanlai executing 

a sale on benalt of the plaintiff oS whatever righl 

plaufff granted lo fhe 

plaintiff. He then sued defendant on three bonds 
executed by nim in favour of Chandubhai. The 
dcfeitdani pleaded that he had adjusted the claim 
by a payment lo Behanlai bclore the compromise 
Held, as the pJainiiff had obtained oiobafe nf 
Cnanduhhal s Will he was pnZtcfJ°ht oX 

person entitled to claim perlormance of (he con¬ 
tracts mad- with the deceased and entitled tn 
give a discharge The onus was on the d lenlnt 
—Beharilaito prove 

right to give a discharge or justify tbe^defendant 
m making the payment to him. The adjustment 
having he-o made wi.h a person not in possession 

rirw Mh to ‘he know- 

edge of ihe.deiendant,disputed, was not bonofide 

{Kotwai, A. J. C.) Kamlal v. Dattoo. 

55 I. C 418. 

^ Succession by survivorship _ Mn 


letters can be given. 

Where persons applying for letters of adminis- 
S. ^—Application by executor for probate with^the^n^fnH ihlt th testator was joint 

.wuh them and that they had therefore taken the 

for letters 

must fail. In that case the deceased had no estate 

be administration could 

be granted. {Das and Adami, JJ ) Kah Kumar 
V. Mt. Munabati Kumari. kumar 

1928 Fat. 240 : 1923 P 96 (1). 

25, 82 —Executor can sue for 

S. A—Vesting of the Estate—Time-Cases re overy of debt aue to the estate after the death 
...t tirjile. A/‘f Qf (ite sole legatee. 


—Acceptance of office. 

An Executor applying for Probate must be tak¬ 
en to have accepted the office of executor and the 
property of the deceased vests in him as the legal 
representative of the deceased. {Bakewell, J.,) 
Kandasami Chetty V. Murugappa Chetty. 

261. C. 472 : 16 M. L. T 547. 


not coming under Hindu Wills Act. 
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An executor or administrator t<ikes. by virtue of • 
his office, an estate in the property of the dcceas- r 
ed and a le^jal character vested in him.The estate ( 
vests in the lci»atee for enjoyment but it vests in i 
the executor tor administration and cnjo'ment is 1 
postponed to administration ; a d tlierefore an 
exerolor can sue for recovery of d-ht due to the 
family even after the death of ihe sole legatee. i 
{Dns and Adatni, 7/d Kalloo v, Bibi KaMZO. 

60 I. C. 350 : 2 Pat. L. T. 305. j 

I 

--- —Joint family property— Grant o/| 

probate, I 

Under S. 4 nothing can vest in an executor or ^ 

administrator which was joint family pro- . 
petty and which would have otherwise passed: 
by survivorship. The applicant gets nothi"^ at all 
by the giant and it does not cau-e prejudice to 
anyone. (Ous and Foster ^ J J.) DebenDR* i 
SUKUL SUREWDRA PD SUKUL. 6 Pat. L.J. 107. 

1920 Pat. 83 : 64 1. C. 807 : ' 

1 Pat. L. T. 19 

_S. b—Will—Deposit in Court of compet¬ 
ent jurisdiction ^properiy—Authcnticalcd copy. 

S 5 does not require that the Will should re-; 
main in Court for all lime, after it has been once | 
depO'ilcd It is quite sufticicnt if the will had in i 
fact been deposited in a( reign court of c'^mpc- i 
lent jurisdiction and that the Couit had before it i 
the original Will at the time it made a ludicial , 
proQOU' cement on the va’idity ol the Will 1 tie i 
copy of the Will, required by S. 5 of the Act does 
not necessarily mean a copy authenticated by the 
notarial seal of a notary as provided by tltc judi¬ 
cial process uf a foreign court is a properly auth- , 
cnlic’tcd copy. (Ftetchcr and ijuda, JJ.) Sushila 
Bala Uasi v Anukul Chandra ChoUdhuky. , 

44 I. C. 166 : 22 C. W. N. 713. | 

-Ss. 5, 62. and 64—Form of application \ 

under—Distini livti. * ^ . *i I 

An applicant under S. 5 need not state the 

patticulars which must be stated by an applicant 
under Ss. 62 or 64 ; nor need the application , 
be verified under S. 67 A court making a grant 
under S. 5, cannot require the applicant to give 
a bO' d under S. 78, or an inventory and account ; 
under S. 90. [Duss and Ross, JJ.) Deputy Com¬ 
missioner OF SlNGHBHUM V. jAGADISH CHANDRA 
Deo. 2 Pat. L. T. 683: 62 I. C. 6U: 6 P. L. J. 4i!. 

_-—8 6— Foreign will—Probate of—Grant 

of in British Indta—Cotidtltons. 

Probate ot a Will bY a testator domiciled 
abroad tt'Ough not piovcd in the place of domicile 
will be granted in British India if it is valid ac¬ 
cording to the law of the place of domicile and if 
there are assets in Britisli India. (Lord Parker,) 
SooNA Myana Kena Koona Mayappa Chetty V. 
SooNA Navena Suppramanian Chetty. 

20 C W N. 833: 11916) 1 M. W. N. 466: 
18 Bom. L. R. 642; 43 l.A. US: ^6 I. C. 8'>3 ; 
86 L. J. tP.tJ.) 179: (1916) 1 A. 0. 603 : 

114 L. T. 1002 (P.C.) 

-S. 6 -Will— Proof» — 

A will mav be proved in any proceeding other 
than a probate proceeding though no proba»e of 
it has been taken under the Act. Hut unless a 
probate or letters ol administration has been 


taken a will canno‘ prove the title of any person 
named therein bv the testator 4 I C. 508 F'>11. 

(D. Chaiterfre and N. R. Chaiterjee. JJ.) BaSAn- 
ta Kumar Cut 'kerbi kty v. Gopal Chandar 
Das. 26 I. C. 21: 18 C. W. N. 1136 . 

_S. 6— Will — Document containing no 

tcstamentaiy disposition—Probate if may be 
granted for. 

A document ruiporting to be a Will, which 
merely reiterates the hoes of a disposition of a 
trust made by a previous trustee but which con¬ 
tains no testamentary disposition properly so- 
called is not an instrument ot wh ch probate 
may he grained. Bit a bequest to a legatee 
ot all that ihe execuiai I died possessed of coi tain 
cd in the said instrument would alter its charac¬ 
ter and then it may be admiitcd to probate as a 
yiho\c. {Holmwood and D. Chaiterjee, 77.1 Bax- 
^ SNAB lharan Das v. Kishore Das. 1* 1. C. 158: 

1 15 C. W. N. 1014. 

-Ss. 6 and 60—IVr//. proof of—Grant of 

Probate or Letters oj Administration—Duty of 

Court, . 

A Probate Court is bound to determine whe- 

I thcr a Will was as a matter of fact rnade and it 

' cannot stay its pioceectings and wait indefinitely 

' for the decisi' D ( f a suit subsequently instituted 

1 in regard to validity of tre Will. The 6i ding in 

' the suit can only be binding on the parties to it. 

! But the decision of ihe Probate Court operates as 

a judgment tr rem and tbeicforc the Probate 

Cuuit must come to its own conclusion as to the 

due execution of the Will. In order to 

I Conclude whether a Will is genuine internal 

evidence is no d'^i.bt of gieat importance; 

1 but an impiobabiliiy to prevail against direct 

' evidence of disinterested peisons niust be clear 

I ai'd cogent. (Shadi Lai, J.) Maya Kam r. Mai.an 
, Dev: 146 P. L. K. 1916: 29 l. C. 687: 

66 P. W. B. 1916. 


_Si. 6 and l-WtU-Death of minor 

legatee—Right of c.xecutor to probate. 

Wt ere a testator died leaving a Will and a 
codicil, the principal beneficiary being his 
mtnor son. appoimitig Ihe applicant gua»dian li*» 
the majority of the minor and gave all property 
to his change with certain diieciioiis and during 
the pendn g ot the probate proceeding 
by the applicant, the minor died, held, that '[J® 
codicil dm make the applicant executor, then nc 
must have pn bate mespectivc of the ininoi s 
death but lhat the direction in the Will imiking 
I the applicant guardian of the minor beneficiary 
, did not make him an executor and was 
cient lor grant of probate. [Johnstone, 7.) AN 
SINGH V. bOHAN SSNGH. 44 P. L. R. 19}®- 

I 27 I c. 749: 220 P. W. B. 1916. 

_St. 6 and 12— Liability to take probate. 

There is nothing in the Act to prevent an ex¬ 
ecutor from acting as executor and exercising tbe 
powers uRder the Act without obtaining probate 
c« B. 241. 10 B. 468 F. 25 C. 103 ^Ut.) (Sundara 
l\er and badasiva Iyer, JJ.) GanapatHI IVBR ]>'• 

SIVAMAIAI. 86M.d lU5: 18 “J-; V 

n I. C, 4 : (1918) M W. N. 1112 : 88 



881 


CiVIL DIGEST, 1911—1923. 


882 


FBOBATE AND ADMINISTEATION ACT (V OF PROBATE AND ADMINISTRATION ACT iV OF 
1881), S 7. 1881), S. 12. 


■ 6. 7— Probate application cannot be 
converted into one for letters &f administration — 
Inquiry into testation ti*le whether permissible. 
An application for probate cannot be converted 
into one for Letters of Administration, The 
Court must not inquire into the existence of title 
to or capacity of testator to dispose of property 
covered by the will, 19 A. 458; 26 B. 792 Foil. 
[Chamier^ C. / and Jwala Prasad, J.) Behari 
Lal V. Ganga Dai. 41 I. C. 279: 1 Pat. L. W. 744. 


The grant of probate to some of the executors 
does not debar others from applying therefor, 
but in such a case the probate should be granted 
to them jointly with those lo whom it had been 
granted already. {Shaw Din, J.) Amrik Singh v. 
Harkishen Lal. 42 P. L. R 1913: 18 I. C. 16; 

HOP W. R. 1913. 

S 12— Executor—Title of. 


-S. 7— Executor—Appointment by impli- 

oation. 

The mere act that an elder son is appointed by 
Will as a trustee of the minor younger son he is 
directed to deal with a certain house as a 
truseeof the minor is insufficient to show that he 
was aupointed executor of the Will {Hartnol, 
C, J. and Ormond, J.] In re Jannat Ally. 

26 I. C. 820: 7 L. B. R. 266. 

8s. 8 and 9— Probate, grant of, to some 


executors—Remedy of others. 

If some out of the several executors appointed 
under a will obtain probate without citation upon 
others, the latter are entitled to apply under S. 9 
and obbin probate unless they are debarred 
under S. 8. [Teunon and Newbonld, Jh) Peari 
Lal Das v. Bepin Behari Das. 45 I. C. 336. 

S. 8— Executor — Conditional appoint- 


An executor derives his title from the will of 
the testator and not from the probate. Probate is 
only evidence of title and the executor has the 
right to sue befr.re grant of probate. {Lord Par¬ 
ker.) SooNA Mayna Kena Poona Meyappa 
Chetty V. Soona Navena Suppramanian 
Chetty. 20 C W. N. 833- (1916) 1 M W. N. 468- 
18 Bom. L. R. 642: 43 I. A 113 : 35 I. C. 823 ■ 
85 L. J. (P. C.) 179 : (1916) 1 A C 60S : 

114 L. T. 1002 (P. C.) 

-S. 12—Brahtnos—Right to apply for 

letters. 

Brahmos, if Hindus, have a right to apply for 
letters of administration under the Act. {Greaves, 
J.) Jnanendranath Roy. in the goods of 

26 C. W. N. 799 : 49 Cal. 1069 : 1923 C. 265. 


meni—Death of executor—‘Letters of Adminis¬ 
tration, 

If a testator appoints the son of his executor 
to be an executor after the death of the latter if 
fha son is fit for the work, it simply means that 
the person named as executor is free from the 
legal disabilities named in S. 8. On the death of 
an executor appointed under a will a universal 
or residuary legatee may be admitted lo prove the 
will. Letters of Administration with the will an¬ 
nexed may be granted to him of the whole estate 
or of such portion thereof as may be unadminis¬ 
tered. Where such universal or residuary legatee 
is a minor, bis mother may be appointed admi¬ 
nistrator during his minority. (A////cr, C. /. and 
Coutts, J) Mussamat Manki Koer V. 
Manrakhan Kuer. 66 I. c. 841 : 

2 V, P. L. R. (Pat.) 116 

___-Ss. Sand 90—Minor—Letters to—Posi¬ 
tion of administrator, 

A grant of Letters of Administration to a minor 
has no effect in law. An administrator of the 
estate of a deceased is in no sense, the guardian 
of his minor heirs. If he sells their property as 
guardian, the sale is void and cannot be satisfied 
by the minor. [Twomey, C. J. and Ormond. J.) 
Ma Nyi Ma V. Aung Miat. 9 Xi. B. fi. 186 : 

^ 50 I. C. 324 : 12 Bur. L. T. 27. 

___s. 8— Administrator-General. 

No Letters of Administration should be issued 
to the Administrator-General except on the appli¬ 
cation of that Officer or of any of the parties. 
ifZ C. /. and Partett, J.) Ma Pwa Yulwa. 

^ 9 Bur. L. T. 187: 34 I. C. 99: 8 L. B. R. 404. 

_.g Probate—Grant to some ex- 

tcutors-Application by remaining executor 
practice—Succession Act, S. l»4. 

C D —VOL. IV 56 


-Sb. 12, 14 and 16— Letters — Grant of — 

Relation back to date of death of intestate—In- 
i termediate acts how far binding, 

I Letters of Administration do not render valid 
I any intermediate acts of the administrator tend- 
I ing to the diminution or damage of the intes- 
I tate’s estate although they entitle the adminis- 
; trator to all rights belonging to the intestate as 
I effectually as if the administration had been 
I granted the moment after his death. 30 Cal. 1044 
( Kef. An administrator derives his title from the 
{ grant of letters only. A mortgage executed by 
I an heir who afterwards becomes an admiraistra- 
! tor does not bind the estate of the intestate, but 
, is binding on the estate of the executant. {Chou- 
i dhuri and Neabould, JJ.) HiATU Baksh Jama- 
' DAR V, DEBENDRA NaTH SANVAL 

49 I. C. 632 ; 29 C. L. J. 58. 

■'■■■ S. 12 — Executor — When represents 
estate. 

Executor’s liability to be sued d'^es not begin 
till he has intermeddled with the testator's estate 
or proved the will. Hence a judgment passed 
against him till then, does not hind the testator’s 
estate. His liability ceases if he subsequently 
renounced bis capacity as executor. (1894) A. C. 
437 ; 14 C. W, N. 256 ; 4 Bom. L. R. 340 Reh 
{Mookerjee and Beachcroft, JJ.) Lal Bihari 
Mitra V. Nagendra Nath Chatterjee. 

16 I. C. 690 : 22 C. L. J. 268 

-S. \2—Probate—Effect of obtaining. 

Obtaining a probate of a will means that the 
will was executed by the testator and does not 
decide his power to make the will or the validi¬ 
ty of the contents. {Sharfuddin and Coxe, JJ.) 
Bhabangana Debya V Horendra Narien Roy 

16 I. C. 48 : 17 C. W. N. 446* 


S. 12— Power of the Courts 


A Probate Court after it has granted a probate 
has no power to give the grantee pos^essiop of 
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PROBATE AND ADMINISTRATION ACT (V OF 

1881), S 13 

aoy property without further proceedings. 
(S/;<ja». J.) NfiA PwE v. Mi Chan Tee. i 

10 I. C. 993 : 1 U. B. R. (1910) 69. 

---Ss. 13. 31. 33 and 41— Lcttfrs of Ad¬ 
ministration — Manafier of Court of Wards — 
Grant to a nominee of—Grant to a statutory 
person—Minor and disqualified proprietor. 

Letters of Administration cannot be granted to 
a minor. They may be granted to the legal 
guardian of the minor, provided the minor in a 
sole residuary lejjatee or a person who would be 
solely entitled to the estate of the intestate- 
Legal guardian means a guardian under the 
Guardians and Wards Act. The application for 
Letters of Administration must be on behalf of 
the guardian and not on behalf of the minor 
through the guardian and the guardian must, in 
the first instance, aoply to be appointed the 
minor’s guardian for the purpose of cnabhog 
him to obtain Letters of Admin'stration for the 
use and betiefit of the minor. Until he has obtain¬ 
ed an order of the Court appointing him guar¬ 
dian he canno^ be considered a legal guardian 
within 5. 31. 34 Cal 708 Kef. The right of ad¬ 
ministration follows the light to the property. 
It is a good general rule to grant administration 
to the largest interest and that the rule ought 
not to be departed from except under urgent 
necessity for the protection and preservation 
of the estate. The Manager of a Court of Wards 
is not entitled by virtue ol his office to apply for 
Letters of Administration to the esiale of the de¬ 
ceased in which the disqualitied proprietor may 
have a large interest. Wliile the Probate Act 
makes special provision for a minor or lunatic 
there is no p'Ovision in the statute that takes 
away administration from a disqualified pro¬ 
prietor who is not a minor or luna>ic and gives 
it to the Mai aeer of the Court of W.irds. The 
essential condition for the exercise of the Courts 
discretion under S. 41 of the Probate Act is the 
presence of such special circumstances in the 
case as render such a grant absolutely necessary 
not convenient mcrclv as being a^ a saving of 
lime or express to the applicant. The Court 
under no circumstances can giant letters of ad¬ 
ministration to a nominee of the Court ol Wards 
by virtue of his office, but it may be granted to 
him “ as some person” within S. 41. That 
power can only be exercised when the C<nirt is 
of opinion that the estate is likely to be wasted 
or dissipated in the hands ol Ihe person entitled 
under the general provisions of the statute to 
the grant. 10 C. W. N 241 Dist. iDas and 
Adami, JJ ) Baiu’I Bhagwati Kher v Hah- 
URIA F^am Svkhi fCoER 1 Pat. L. T. 304 : 

6 Pat. L. J. 347: 57 I r. 583: 1920 Pat. 187. 

8. 13 — Letters of Administration — 
Grant of — Interest, extent of. 

Where there is a conflict of unequal interests 
between the applicants for Letters of Administra¬ 
tion, it should be granted to the applicant having 
the greatest interest. 3 I C. 719 Foil. {Twomey. 
C. J,aud Ormond. J.) Maseig TInu. Ma Pwa. 

46 I. C. 875. 

- Ss. 13, 23 and 41 — Letters of Adminis^ 

iration—Minor — Sister — Adopted son. 


PROBATE AND ADMINISTRATION ACT (¥ OF 

1881;. S. 18. 

Letters of Administration might be granted to 
a sister though an adopted son is put forward 
and his title is in dispute. Letters of Administra¬ 
tion cannot be granted to a minor. {Fcx. C. J. 
and Ormond. J.) Ma Shan Ma Byu v. Ma Chit 
Saw. 44 I. C. 138 : 10 Bnr. L. T. 184. 

- Sb 14 and 15— Executor — Administra¬ 
tor-Title of. 

The title of an administrator arises only from 
grant of Letters ot Administration but the posi¬ 
tion of an executor is diffeient. The latter derives 
his authoriiy from the will of the testator and 
not from the grant of orobate. {Lord Parker.) 
SooNA Mayna Kena Roona Megappa Chetty 

V. SoONA NavENA SurPRAMANIAN CHETTY. 

20 C W. N. 833 : (1916) 1 M W N- 465: 

18 Bom. L. R. 642 : 43 1. A. 113 : 35 I. C. 323 : 

85 L. J. IP. C.) 179: (1916) 1 A 0. 603: 

114 L. T. 1002 (P C.l. 

-Se. 14 and 15 — Appiicabilily of — Intes¬ 
tate — Letters of Administration. 

S«. 14 and 15 of the Prob. and Admn. Act refer 
to cases where letters of administration have 
been granted to the estate of an intestate. Where 
on the other hand letters of administration have 
been granted not upon intestacy but with copy 
of the win annexed, the first portion ol S. 12 is 
applicable. Probates and letters of administra¬ 
tion with copy of the will annexed are conclusive 
evidence of factum and validity of the will in the 
same way as letters of administration are cone 
elusive of the intestacy of the deceased. 28 C- 
327 ; 31 M, L. ]. 277 ; 7 H. L. C. 124 Ref. 
[Mookerjee and Cuming. JJ.) Charu Chandka 

PRAMANIK V. NAHUSII CHANDRA KgNDU. 

50 Cal. 49 : 36 C. L. J. 35 : 1923 Cal. 1. 

-S. 16— General citation to executor — 

Refusal of exeeutoiship. 

Where the execuior to whom general citation 
has been i^sucd to attend fails to attend and the 
validity of the will is csiablished the court 
ought to issue pecial citation under S. 16. and 
should issue Letters ol Administration it he 
fails or reliises to accept executorship. He is 
not however bound to renounce executorship till 
ihc will is established, [Fletcher and Ghose. JJ.) 
Sarojini Dasi V. Rajalakshmi Dasi. 

60 I. C. 974 : 47 Cal. 838. 

-8. 17— Renouncing of executorship — 

Effect. 

On an application pul in by one of several cx- 
executors for probate - f the will, notice was issu¬ 
ed to the others. Thercup m one of them renounc¬ 
ed his executorship and contested the will. 
La»tT after the g'-ant of (he probate, he applied 
for withdrawing the renunciation and for being 
appointed executor. Held.he was too late as the 
grant had already been made. [Woodroffe and 
Cuming, JJ.i Hare Ram Singh Choudhury v. 
Ram Singh Choudhuri. 

27 C.W. N. 285 ; 1923 Ctl. 444 

-S. 18 — Will — Probate — Executor — 

Letters of Administration. 
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Ad executor called upon by citatioa to accept 
or renounce is compellable if he accepts to take 
out probate within a limited time, otherwise. 

Leiters of Administratioo with a copy of the wid 
annexefl may be granted to any competent appli¬ 
cant. {Beaman and Heaton, JJ.) Kavasji Sob- 
ABji Aibada V. Bai Dinbai. 40 Bom- 666 

36 I. C, 373 ; 18 Bom. L. R. 766. 

S. 19— Will — Legatee, when can obtain 


Letters of Administration—Rights of legatee, 

A legatee cannot be allowed to administer the 
estate of a deceased person if there are execu'ors 
willing to act and the question of their fitness or 
otherwise cannot be considered ; but a legatee 
has a right to be made a party to such a proceed¬ 
ing for protecting his own interests in the pro¬ 
perty. 21 C. 195 ; 21 C. 539 Foil. {Johnstone, 7.) 
Kariman V, Masiti. 

29 P.W.R 1912: 13 I. C. 171: 24 P. L. R. 1912, 
Ss. 19 and 45 —Executor of an adminis- 


21 and —Letters of Administra- 
tion—Grant o/—.Vo estate to be administered 
When there is no estate to be administered 
and nosugge.nion that any creditors have lobe 
paid or any debts to be realised and the applica¬ 
tion is an obvious device to obtain a decision 
about tide from the Probate Court, letters should 
not be granted. {Mookerjee and Beachcroft JJ \ 
Prosonna Kumari Debi V, Ram Chandra 
Singha. 17 I. c, 155: 17 C. L. J. 66 . 


trator—If can administer estate. 

The administrator of an executor is not a de¬ 
rivative executor. Where an executor dies with¬ 
out having fully administered the estate the duty 
of carrying on the administration of that estate 
does not devolve upon the deceased executor or 
administrator’s personal representative but on a 
person appointed for the purpose under Ss. 19 
and 45 of the Act. {Kumaraswami Sastri,J) 
Ramanatham Chetty V. Ragammal. 

27 I. C. 849 : 17 M. L. T. 61 


S. 20 —Right of refresentative of resi- 


S. 23 Hindu widow has preferential 
to get letters as against reversioner — 
Letters of administration—Necessity ior. 

Under S. 23 of the Act, a Hindu widow who has 
an interest in the whole estate of her husband is 
entitled to a grant of Letters 01 Administration of 
his estate, in preference to a reversioner who has 
only a contingent interest which may never 
vest. No grant of Letters of Administration is 
nepssary in a case where the deceased leaves no 
debts or there is no difficulty in collecting the 
assets. {Buckland and Cuming, JJ.) Srimati 
Lakshmi Sundari V. Nityananda Dnupi. 

64 I. C. 61. 


duaiy legatee— Letters of Administration. 

The right of the legatee to obtain a grant of 
letters of administration is a personal right and 
if he dies during the pendency of the application 
this right does not devolve on his heir. {Greaves, 
J.) Hari Bhudan Dutta V Manmatha Nath 
Dutta. 51 I. c. 76 : 46 Cal. 862. 


S. 21 —Legacy to purohit and residue to 


73 ’S. 23—Ltf/ffirs-o/ Administration-Estate 

of deceased wife—What must be proved — Whe¬ 
ther husband proper applicant. 

It is sufficient under the Act if the applicant for 
Letters of Administration is according to the rule 

the estate of the deceased, 
erititled to the whole or part of the property and 

alleges that there is property of that nature, and a 
husband is therefore a proper applicant in re¬ 
gard to his deceased wife’s estate. {Fletcher, J ) 
Nishikant Chatterjee V. AsUTOSH Mookerjke 

23 I. C. 296: 17 C. W. N. SIS. 


Idol —Purohit cannot apply far letters 

Where a Hindu testator directed by his will 
the payment of a legacy of Rs. 50 to ihe priest of 
an idol and the residue was bequeathed to the 
idol itself, the proper person to apply for letters 
of administration is the shebait and not the 
priest. The shebait appoints the purohit but that 
does not transfer the management of the debutter 
estate from the shebait to the purohit. 16 W R. 
99 : 25 C. W. N. 201 Ref. {Mooberjee and Rankin. 
JJ,) Kali Krishna Ray v. Makhan Lal 
Mukherjee. 

27 C. W N. 411: 60 Cal. 233 : 1923 Cal. 160. 
S. 21 —Letters of Administration — 


0 / Administration- 

Where the object of the litigation appears to 
be not to administer the estate left upon the death 
of the deceased but merely to obtain a declara¬ 
tion of heirship so as to fortify the position of 
the successful party in a regular suit that may be 
instituted no grant of Letters of Administration 
ought to be made. 9 C. L, J 116 Ref. (Mookerju 
Bcachcroft.JJ.) Pars.nia v. Hari Charan 

C.L.J, 65 : 16 I. C. 588 • 
also 16 I.C. 458: le-c. W. N 798. 


'o ‘'-‘‘'"O'- of insolvent 

Letters Of Administration to the estate of a 

deceased insolvent may be granted to bis credi 
tor. iHar.nston. /.) Makhan Lall. In re Zt 

® C 916 :15 C. W. N. 350 


Grant of—Attorney. . , , 

The Court cannot make a grant of Letters of 
Administration to an Attorney who is only 
authorised to produce to the court the confirma¬ 
tion of the trust, disposition and settlement for 
the purpose of having it resealed at Calcutta or 
to demand, recover or collect all sums of money, 
etc., due to the estate of the deceased. {Fletcher, J.) 

William In the goods of, 

18 I. C. 907: 40 Cal. 74 


2Z-Questwn of title—Grant 


Letters. .. of 

The applicant can demand his appointment as 
admimstrator if be shows that he has a benefi¬ 
cial interest in the property of the deceased It 
IS not usual to go into complicated quesLns of 
title 111 granting Letters of Administration, When 
ownership or succession to the property can be 
determined only by a regular suit. Letters of Ad- 

should not be granted. {Broadway 
/.) Man Singh v, Musamuat Santi. 60 I. C. 964' 
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-S. 23— Discretionof Judge. I 

It is dicretlonary with the Judge to grant j 
Letters of Administration. [Chevts, J.) Budhh I 
Ram Sarup. 42 I. C. 737 : 96 F. L. B. 1917. 

-S. 23— Probate — Person entitled to tti- 1 

hcrit. 

If the person making the application is accord- | 
ing to the law of inheritance, entitled to the 
whole or a part of the property, and alleges the 
fact that this properly is of that nature and there 
is no other application for Letters of Administra¬ 
tion, the apnlicatit is clearly entitled to the grant. 
[Das and Foster, JJ.) Debendra Pd. Sukul p. 

SURENDRA Pd. SuKUL. 

1 Fat. I. X. 19 : 64 I. C. 807 : 11920) Fat. 83 : 

6 Pat. L. J. 107. 

—-8 2%~Letters of Administration—Rival 

applicantx — Procedure. 

Where there are rival applicants for letters 
and the status of one of them is disputed while 
the other is entitled to a portion of the estate, the 
proper procedure is to ignore the question of 
status and grant letters to the other, who is en¬ 
titled to a part of the estate. (Twomey, C. J. and 
Robinson, J.) Mathu Daw v. Ma Ngwe 

56 1 C. 764. 

-8. 2Z '-Letters—Rival applicants. 

If rival applicants apply for Letters of Ad¬ 
ministration one of whom is admittedly entitled to 
a share in the estate under S. 23 of the Act and 
the status of the others is disputed, the Court 
should grant Letters of Administration to the 
applicant who is entitled under Sec. 23. { T7vomey, 
C. J. and Qf^niond. J ) Shwe Yin v Ma On. 

9 L. B. B. 174: 46 I. C. 035: 12 Bur. L. X.39 

- S. 23 —Grant of letters — Adoption — 7«- 

quiry into 

A contest between the full sister and an adopt¬ 
ed daughter whose adoption is in dispute in 
applying for Letters of Administlaticn would 
justify the Court in enquiring into the tactum and 
validity of the adoption. [Twomey. C. /. nri.7 
Ormond, J.) Aung Ma Khaing v Ma Ah Bon. 

9 L. B. E. 163 : 46 I. C. 737: 11 Bur. L. T 65. 

-Sa. 23 and 41— Object of — Representation 

of estate—Question of adoption. 

The object of proceedings under the Act is to 
determine the question of representation of the 
deceased for the purposes ot administering the 
estate and not to determine questions of inherit¬ 
ance. The Court should not enter into questions 
of adoption in such proceedings as the decision 
would not be final or operate as rc& judicata in a 
subsequent suit. \Fox, C. /. and Ormond. J.) Ma 
Shan Ma Byu v. Ma Chin Saw. 

44 I. C. 138 ::10 Bur. L. X. 184. 


8. 23— Caveator's claim as adopted sow 

a ■ I a . . . 


Necessity to go into the question of adoption. 
Where a Caveator if he establishes his adop¬ 
tion totally excludes the applicant from inheriting, 
the questions of adoption must be gone into un¬ 
less the Court thinks it is unnecessary to grant 
letters to any. {Maccoll, /. C.) Nqa Basin v nga 
P o HAN. 93 333 J (1316) U , 101. 


-Ss. 23. 30 and 41— Absent Sharer.] 

A limited grant of letters should not be 
awarded to tbe attorney of an absent sharer if a 
sharer entitled to as much as the absent sharer 
is within the province and willing to act {Fox, 
C.J.) Esoof Ebrahim V. Esoof Sulaimanaboo, 

26 I. C. 743 : 8 Bur. L. T. 103. 

-Ss. 23 and 41— Letters of Administra¬ 
tion to persons other than heirs—When can be 
granted. 

S. 41 allows tbe grant of Letters of Adminis¬ 
tration to persons other than heirs in special 
cases. {Hartnoll, Offg. C. J. and Young, J.) 
Maung Chita Maung v. Ma Yait. 

7 Bur L. T. 133 : 24 T. C. 638 : 7 L. B. B. 362. 

-—8. 23— Letters of Administration-Grant 

of. 

Letters of Administration were granted to A, 
admittedly a wife of tbe deceased and entitled to 
a portion of the deceased*8 estate- The grant 
was opposed by B, who also claimed to have 
been married to tbe deceased, but whose marri¬ 
age was denied. The evidence on the record to 
prove the marriage of B, with the deceased was 
not sufficient. The questiou of B’s marriage 
with the deceased should be fought out in a re¬ 
gular suit, and that the Letters of Administration 
were properly granted to A under S. 23. {Hart¬ 
noll. Offg, C. J. and Twontey, J.) Dengelti 
Narainamah V. Gultula Ramanah. 

121. C. 883 : 4 Bur. L. X. 129. 

-Ss. 24 and 26—H^i7/ lost. 

Ss. 24 and 25 of the Act lav down the rule of 
proof for cases where the original will may have 
been lost. [Mookerjee and Beachcrofi, JJ.) 
SuKUMARi Gupta v. Barat Mandal. 

26 I. C 980 : 20 C. L. J. 148. 

-Ss. 31, 32. 33 and Guardian of 

minor, grant of letters to —Moveable property— 
Probate proceedings—Contentious matters, en- 
quirv into. 

None of the Ss. 31, 32. or 33 of the Act allows 
a grant of letters to the guardian of a minor 
when he is neither an executor nor a residuary 
legatee. If the estate is mainly moveable, 
letters of Administration need not be 
obtained. Proceedings for Letters of Adminis¬ 
tration should not be lengthened by entering into 
questions difficult to determine in such proceed¬ 
ings. 5 L. B. R. 78. Ref. (Fox, C. J. and I'womey, 
J.) Ma Kvin V. Ma Shwe Hmi. 

36 I. C. 266 : 10 Bur- 1. T. 107. 

-S. 34— Administrator pendente lite— 

Power of Court to direct payment of money to 
widow contesting will. 

An administrator pendente lite in Probate pro¬ 
ceedings is analogous to that of a receiver in a 
partition suit. S. 34 of the Act gives ample 
power to the Court to direct the administrator 
Pendente lite to do such act as may be necessary 
in tbe interests of the several parties to the 
proceedings and direct him to advance to the 
widow opposing the will such sums of money as 
are reasonablv necessary for the maintenance of 
herself and children. {Teunon and Newbould, 
] J .) Gour Moni Dassi p. Boradakanta Java 

44 I. C. ei7 
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—-Ss. 34 and 36— Administrator pendente 

lite— Powers of the Court — Injunction, 

Where an injunction is necessary the aggriev¬ 
ed party should ask the court to appoint an Ad¬ 
ministrator pendente lite under S. 34 to take 
charge of the entire estate of the deceased. On 
such application by the party, the court may 
grant an injunction either in the exercise oi its 
inherent jurisdiction or under O. 39, R. 7, C. P. C. 
(Mookerjee and Btachcroft, //.) NeRODEBARarani 
Devi v. Chamatkarini Divya. 

27 I. C. 61? : 19 C. W. N. 205. 

■ S. '^^^Administrator pendente lite. 

An administrator pendcnde hie should be ap¬ 
pointed only when the court is satished that such 
appointment is necessary for the preservation of 
the estate there is something required to be 
done and there is no person empowered to do 
it and unless such necessity is made out, the 
estate ought not to be subjected to cost and in¬ 
cumbrance of such administration, IOC. L. J. 263 
and 13 C. L. J 34 Foil. {Mookerjee and Tetinon^ 
JJ.) Bhuban Mohiki Debi V. Kiran Bala Debi, 

9 I. C. 215 : 13 C. L. J. 47. 

-8. 37— Letters of Administration — 

Mohunt^ Property of. 

A Mohunt is not the owner of Mutt property. 
Hence on his death, bis successor cannot apply 
for Letters of Administration. Letters should 
not be granted when the object of the applicant is 
only to fortify his position in a suit which is like¬ 
ly to be instituted. {Mookerjee and Beachcroft, 
JJ.) Parsami V. Hari Charan Das. 

16 I. C. 688 : 17 C. I. 2. 65. 

S. Z^^Ap plicability^Mohunt of 
Letters of Administration — Estate—Mutt prO' 
perty. 

The word “estate” in the Probate and Ad¬ 
ministration Act, 1881, invariably denotes the 
property and credit of a deceased person. To 
administer the estate of the Mutt in succession to 
a deceased Mohunt. an application for Letters of 
Administration is outside the scope of the Pro¬ 
bate and Aministration Act. S. 37 of the 
Act applies only to property in which per¬ 
son bad ownership so as to constitute it a portion 
of bis estate, although he held it in trust. {Prinsep 
and Stevens, JJ.) Jib Lal Gir v. Jaga Mohan 
GiR. 16 I. C, 463 : 16 C. W. N. 798. 

___S. 41 — Minor whether can obtain grant 

of Letters of Administration — Application by 
legal guardian—Discretion of Court. , 

Letters of administration cannot be granted to 
a minor. His legal guardian can get them if the 
minor is the sole residuary legatee or if the minor 
is a universal residuary legatee claiming the 
whole estate. An application for such grant 
must be made on behalf of the guardian and not 
on behalf of the minor through the guardian. 
S. 41 Is not applicable where persons entitl¬ 
ed to administration are not wanting. The 
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Court has no arbitrary power to make selection 
Irom contending persons. As a rule the grant 
must be made to the person entitled by law to 
the property. The term “ Legal guardian’* 
means a guardian appointed under the Guardians 
and Wards Act. A grant of probate, though dis¬ 
cretionary, would be improper if refused to a 
person having the largest interest in the estate, 
except where the estate is likely to suffer irre¬ 
deemable Joss at his hands {Das and Adami, 
JJ ) Babui Bhagwathi V. Bahuria Ransackbi 
Kuer. (1920) Pat. 187: 1 Pat. L.T. b04 : 

67 I. C. 683 : 6 Pat. 1. J. 347, 

S. 41— Guardian of minor—Grant of 
letters to — Moveables. 

Ss, 31, 32 and 33 do not authorise the grant of 
letters to the guardian of a minor who is neither 
an executor nor a residuary legatee. No letters 
are necessary when the estate consists of move¬ 
ables. Proceedings under the Act should not be 
allowed to be protracted by entering into ques¬ 
tions which cannot be finally determined in such 
proceedings {Fox, CJ, and Twomey, J.) Ma 
Kyin V. Ma Shwe Hmi, 36 I. C. 266 : 

10 Bur. L. T. 107. 

-S. ^2^Admission to probate, partial^ 

When legal. 

A Will may, in part be admitted lo probate if 
the Court shall be satisBed and in part may be 
refused, that a particular clause has been inserted 
in it by fraud without the knowledge of the 
testator in his life lime but not otherwise. {Holm^ 
wood and D. Chatterjee, JJ.) BaisNab Charan 
Das V. Kishore Das. 111 , c. 162 : 

15 C. W. N. 1014. 

——8. Ab-^Derivative executorship^Doctrine 

of. 

The right to Letters of Administration is per¬ 
sonal and does not pass to the heir and legal 
representatives. If such heir claims Letters of 
Administration, it is to be considered as a new 
claim. The doctrine of derivative executorship 
does not apply to India and therefore on the 
death of an executor, the estate remains unad 
ministered till a new executor is appointed. 
{Head, AJ. C.) Ma Pe v. Ma Lat Gyi. 

67 I. C- 812 : (1920) 3 U. B. R 208. 

-S. AT—Payment of dues b^ Lambarder— 

Interest. 

A lambarder paying canal dues from his 
pocket is entitled to collect the same with inter¬ 
est from subordinate Zamindars including roua* 
fidar. {Tudball, J.) Ramkishan v. Maheswar 
Prasad. 32 I. c. 866. 

-ft. 48— Scope of. 

S. 98 of the Pro. and Admn. Act does not bar a 
person whose claim to an interest in the estate is 
denied from taking legal steps to enforce it. U B. 

R. (1902-03) II Proband Ad. 1 Expl. {Rigg^ J C) 
Ma Tak V. Ma Chit. (1917) 8 D. B. R. 2s‘: 

42 I. C. 68 : 11 Bur. L. X. 229. 

-S. bO—Revocation of probate—Applica¬ 
tion for—Will admitted and acted uyon. 



891 


CIVIL DIGEST, 1911—1923. 


892 


PBOBATE AND ADMINISTBATION ACT (V OF 
1681), S. 50. 

The sole heiress of a testator applied through 
her att')riiev lor probate of the Will, the probate 
was granted and the will was acted upon for 
some years. Thereafter she applied for revoca¬ 
tion of the probate on the ground that the Will 
was forged. Held, that having admitted the 
genineoess of the Will and taken advantage of 
it. she could not get the probate revoked. {Lord 
Macnaghtcn) Babui Bacha Kumar v. Babui 
ScRAj Kala Kumar 17 i. c. 76S. 

-3. 60 —Revocation of an ex-paite order 

granting Letters —Power of Courl~C. P. Code, 
Ss, 114 and 1 15. 

An order granting Letters of Administration to 
a particular person could not be revoked without 
giving him notice. It isopen to the District 
Judge to reconsider an order granting LeUers of 
Administration when the matter comes back be¬ 
fore him either under S 1 14 or under S. 151, C. P. 
C. apart from S. 50 of the Probate and Admn, Act. 
A Court ought not to grant Letters of Adminis- 
tratiOD to a person without having good prima 
jacie evidence that he had such an interest in the 
estate of the deceased as would entitle him to the 
Letters. A person wlio satisfies the Court either 
that he is the heir or one of the heirs or that he 
IS a creditor* has such an interest. \Rtcharii$, C.J. 
and Piggolt, J ) Parskam v. Nekram. 

37 All. 380 ; 29 I. C. 133 : 13 A. L. J. 44. 

--S. 60— Revocation of probate. 

Revocation by Dist. Judge of a probate, which 
was never issued, is without jurisdiction. KScoiU 
C.J, and Vhandavarkar, J ) Jamsetji Nasara- 
\VAN;t V. Hikji bHAi Navroji. 37 Bom. 158 : 

19 I. C. 406 : 16 Bom. L. R. 192. 

-8. 60 —Locus standi to contest will. 

A purchaser from ao heir has a locus standi fo 
contest that the will is a forgery and to pray for 
revocation. The making of a grant without citing 
panics who ought to have been cited is sullicient 
cause. B it in deciding this it must be decided 
whether a citation on such parties was compul¬ 
sory under section 16 or discretionary as under 
S. 69 {Scott f C.J., Batchelor and Rao, J J.) Digam- 
BAR Keshav V. Naravana Vittal. 

9 I. C. 354 : 13 Bom. L. R. 38. 

-S. 60 — Revocation of probate — Right to 

<*PP^y for—Remote reversioner. 

Where the immediate reversioner being a dau¬ 
ghter, has rendered it impossible for herself by 
her own conduct, to maintain an application lor 
revocation of a grant of probate the application 
for revocation may be made by the daughter s 
sons, who as the ultimate reversioners, are pro¬ 
per parties. {Mookerjee and PantonJJ.) Haridasi 
V. Bidhumukhi Dasi. 36 C. L. J. 66 : 

1922 Cal. 38. 

-8. 60— Revocation of Probate — Service of 

citation on father of testator’s minor widow. 

The mother of the testator as executrix applied 
for probate. Citation was issued upon the father 
of the testator’s childless widow who was ap¬ 
pointed guardian ad litem for the widow. The 
father refused 10 accept the citation and it was 
fixed on the door of his house. Probate was grant¬ 
ed in 1912, The widow came of age in 1913, and 
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in 1918 a petition for revocation of probate was 
tiled. Held that the widow for several ^ears 
having received benefits under the will, the pro¬ 
ceedings could not be re-opened. M C.W.N. 1068; 
19 C. W. N.366 Ref. [Richardson and Hftda, 

J J.) Kadhashyam Dasya V. Rangasundari 
Dasya. 69 I. C. 664 : 24 C. W. N. 541, 

-8. 60 — Revocation — Application on 

behalf of minor. 

A minor when properly represented can, under 
S. 50 of the Act. apply for rev(jcatioo of the pro¬ 
bate where the guardian was appointed without 
his consent and refused to accept the citation. 
[Greaves and Ncwbould, JJ.) Sachindra Narain 
Sah V. Hirosmoyee Dasi. 59 I. C. 435 : 

24 C. W. N. 538. 

-Ss, 60 and 99 -Letters granted to widow 

—Not to be collaterally attacked—Remedy by 
revocation. 

Where Letters of Administration have been 
granted to a Hindu widow and she deals with 
the property under orders of Court, the remedy 
of the reversioner questioning the propriety or 
legality of the grant of Letters is to apply for 
revocation of the probate. He cannot question 
the propriety of the order granting Letters in a 
suit instituted to declare the invalidity of an 
alienation by the widow [Chaudh^ri and Cuming, 
JJ.) Anandcharan Mondal V. Atul Chandra 
Malik. 23 C.W. N. 1046 : 64 I. C. 197 : 

31 C. L J. 3. 

-S. 60— Revocation of Prohate — Applica¬ 
tion after long delay—Onus of proof, 

An application, made more than thirty years 
after the grant of Letters to call in the Letters 
and prove the will m solemn form, ought not to 
be entertained especially where the object of the 
application is to prevent the terms of the will, 
standing for so many years from being carried 
into effect. In any case, it is for the applicant to 
establish wliy the Letters should be called in and 
the will proved having allowed au undue length 
of time to elapse. [Fletcher and Beachcrofl, JJ.) 
Prafullananda Gosw vMi V. Brojendka Nan- 
dan Goswami. 611. C. 693. 

- S. 50— Revocation of Letters—Su^cient 

cause—Failure to file inventory. 

Where an application is made years after the 
grant of the Letters of Administration to revoke 
the letters, cause must be shown why this should 
be done. The mere fact that the inventory is re- 
quiicd to be filed is not a sufficient cause, unless 
it can be shown that the inventory was withheld 
wilfully and unreasonably. [Fletcher and Beach- 
croft, JJ.) Hemlata Debi v. KadharamaN 
Banerjee. 61 I. C. 861. 

-8. 60— Grant continues HU revocation. 

A general grant continues in force till the pro¬ 
bate or letters of administration have been recall¬ 
ed or revoked by the Probate court on grounds 
mentioned in S, 50. [Mookerjee and Panton. JJ.) 

HEMANGINI DeBB V. SARAT SUNDARl. 

60 IX- 882 : 34 C. I*. J. 467. 

-8. 60— Suit for declaration, that will, of 

which Prabate has been granted, is invalid cittd 
inoperative —A/a>ti/ai>ia6i/ify of. 
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A suit IS niaintainable in an ordinary Civil 
Court for a declaration as to the effect of the 
terms of a will of which probate has been grant¬ 
ed. A probate cannot be revoked by the probate 
Court on the ground that the terms of a will are 
contrary to the provisions of Mahomedan Law. 
The Civil Court can question the validity of a will 
of which probate has been granted though effeci 
may be given to its provisions. {Newbould and 
Panton, 7/.) Mohomkd Remimea v. Sabidi 
KhadUN. 23 C. W. N.6o8 : 49 (. C. 128 : 

29 C. L. J 37 

-S, 50— Revocation of probate ■ Locus 

standi to apply. 

A legatee under a will which is superseded by a 
later will is entitled toa.'ply for revocation of the 
probate ol the later will, on the ground of non- 
service of citation, even before he has obtained 
probate of the earlier will. (Chatierjee and Walm- 
sley^ JJ.) Draupadi Dasya v Raj Kumari Dasya, 

46 I. C. 760: 22 C. W. N 664. 


8 60— Time for revocation. 


There is no limit of time fixed for an applica¬ 
tion for revocation ot probate, by a person on 
w bnm no citation had been issued. Where a will 
IS found to be forged, probate could be revoked 
oven alter a delay of thirty-three years, {Chai- 
terjee and MuUtch, JJ.) Shyam Lalz^. Ramesh- 
WARI Basu. 33 L C. 273 : 23 C. L J. 82. 
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Judge should under S. 69 direct special citation 
to persons whose rights are immediately affected 
by the will. Where a statement as to the rela¬ 
tion of the deceased was made and misled the 
Court so that it did not direct the issue of special 
citati'iii on the person who was entitled ’o inter¬ 
vene, ihe proceeding to fjbtain the grant was de- 
fectiv'^ in substance within S 50. Expln. Cl. (1). 
The rale that a person is bound by proceedings 
to which he is no party and ot which he has re¬ 
ceived no notice depends on his full knowledge 
t)f the proceedings and bis capacity to make him¬ 
self a party. Where, in answer to an application 
for revocation by a person on whom citation 
should have been issued, it is pleaded that he 
did not intervene though aware of the proceed- 
irigs the burden of proof that he had full know¬ 
ledge is on the person who alleges it , the party 
who applies for revocation need not prove that 
nospecial cit-»tion was served on him nor that he 
had no knowledge of the proceedings. [Mooker^ 
fee and Chapman, JJ.) ShYama Charan Baisya 
V, Profulla Sundari Gupta, 19 C. W N. 882 : 

30 I. C. 161 :21C. L. J 557 


-S. 60— Purchaser when could apply to 

revoke ihe probate granted — Procedure. 

A person who has acquired an interest by pur¬ 
chase in the deceased’s properties subsequently 
to death of deceased, is entitled to be heard in 
proceedings for grant of probate ; where a pro¬ 
bate was obtained fraudulently by concealing 
from the Court the sale of the deceased’s estate 
made to another, jusi before the grant of pro 
bate the purchaser has a “ just cause ” for 
revocation of probate under S. 50. After 
the granting of a probate, no question of 
genuineness of will arises for consideration till a 
“just cause*’ for revocation on one of toe grounds 
mentioned in S. 50 is made out ; hence an appli¬ 
cation for revocation of probate could not be dis¬ 
missed owing to the insufficiency of the evidence 
to throw doubt on the genuineness of the will. 
{Mookerjee and Beachcroft, JJ.i MoKashadayini 
Dassi V. Karnadhar Manual. 311. C. 702 : 

19 C. W. N. 1108. 


-S, 60 —Revocation of probate—Grounds 

— Acquiescence — Waiver, 

Non-citation is not by itself a sufficient ground 
for revoking the probate of a will. Whether the 
petitioner for revocation has. by his conduct, ac¬ 
quiescence, waiver or ratification debarred him- 
sell from disputing the probate or the genuineness 
of (he will is one of many other circumstances 
to be considered before revoking the probate. 14 
C. W. N. 1068, Foil. (Chitiy and N. R. Chatter- 
jee, JJ.) Nalini Sundari v. Bejoy Kumar 

30 I. C 12 : 21 C.L. J. 666. 

-8. bO—Revocation of Probate-Acquies¬ 
cence. 

An application for revocation of a probate must 
give some reasonable and true explanation for 
the delay in bringing it where knowledge, acquies¬ 
cence and lapse ol time are shown. (Holmwood 

an i Chapman, JJ.) Manorama Chowdhrani v. 

SosHi Mohandas Mazumdar. 42 Cal. 480 : 

28 I. C. 886 : 19 C. W. N. 366! 


_^fls. 80,62 and QQ—Revocation of Probate 

_ Duty of person applying for probate—Special 

citation Misleading statements as to relation— 
Burden of proof—Knowledge Acquiescence. 

Although a Hindu reversioner has no present 
alienable interest in tbe property left by the de¬ 
ceased. he is substantially interested in the pro¬ 
tection or devolution of the estate and as such 
»<; entitled to appear and be heard in a probate 
preceding. 8 Cal. 570 : 21 Cal. 539 ; 6 C. W. N. 
912 • 10 C. L. J 263 Ref. If the applicant for 

probate chooses to make a statement as to the 

relations of the deceased, the information he 
gives to the Court must be correct and not mis¬ 
leading. Where a will is propounded which 
alters the devolution of property, the District 


Ss, 60 and 69— Revocation of probate — 
Party cognizant of proceedings—Citation— 
Minor’—Sound and disposing mind. 

The principle that a party cognizant of the 
proceedings for probate or letters of administra¬ 
tion is bound by tbeir resuli has no application 
where the person affected by the will was tbe 
inlant son of the testator the inlant’s mother 
being also an infant and his three uncles were 
named as successive execuiors in the will. All 
persons whose interests are or may be adversely 
affected by the decree of the Probate Court should 
have notice of the proceedings and anopporturi- 
ty of intervening for the protection of their in¬ 
terests, This purpose is not achieved merely by 
issue of citations to infants. The proper course 
for the propounderof the will tolfollow is to have 
a g\i 2 ^i 6 x^o-ad-litem appointed lor the infant con¬ 
cerned* The Onus is on the executor to establish 
that the deceased had a sound and disposing 
mind at tbe time when he is said to have exe¬ 
cuted the will. 6 Moo. P. C. 355 Ref. The Co..rt 
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before pronouncing for the will must be satished 
beyona all reasonable doubt that the testator was 
fully cognizant of its contents and was in a 
condition to exercise and did exercise judgment 
and reilection respecting the act he was doing. 
{Mookerjec and beaohcrofl. JJ ) Dwuendra 
Nath v. Golok Nath. 19 C W. N. 747 : 

28 I. C 674 : 21 C, L. J. 287. 

—-S. 50— Revocation of Probate. 

Absence of citation of failure to serve notice 
is insufficient for revoking a probate granted se¬ 
parate. The executor should be given an oppor¬ 
tunity of proving the will in solemn lorm. {Imam 
and Chapman^ JJ.) Abhoya Charan v. Saroja 
SUNDARI. 24 I. C. 27 : 41 Cal. 819. 

-9. 50— Revocation of Letters-^Applicant's 

claim barred —No locus standi. 

If an applicant has no right to claim his share 
of an estate from the administrator, he has no 
interest which would support an application for 
the revocation of the grant of the Letters of 
Administration. {Twomey, C.J. and Ormonde J.) 
Abdul Rahaman v. Maung Min. 

12 Bur, L. T. 114 : 51 I. C. 355 : 9 L. B. R. 273. 

-Ss. 60, 69 and 86— Order that a party 

/ms locus standi to contest will — Appeal — Will 
disinheriting son^Son's creditor. 

An order of Dt judge bolding that a certain 
party has a locus standi to contest a will is an in- 
terlocutary order and not appealable. A judg 
ment creditor who would have a riglit to seize 
in execution of his decree the property which 
would descend to his judgment-debtor had there 
been no will bequeathing the property to another 
person and who alleges that the will is a forgery, 
set up for the purpose of defrauding the creditors, 
has a locus standi to make an application for the 
revocation of the probate of the will 10 Cal. 19: 
28 C. 441. Foil. {Chitty and Ttunon^ JJ,) Lakhi 
Narain Shaw v, Dhanada Kumar Ghose. 

16 C. W. N. 1099 : 15 I. C.686 : 

17 C. L. J. 230. 

. 8. 60. Expl. 4 — Just cause — Mal-admini 

stralion—Joint administrators—Grant becom¬ 
ing useless and inoperative. 

The words “ become useless” and ** inopera¬ 
tive” in S. 50, Expl. (4) of the Act imply the disco¬ 
very of something which, if known at the date of 
the grant, would have been a ground for refusing 
it e. g. the discovery of a later will or codicil, oi 
the subsequent discovery that the will was forged 
or that the alleged testator was still living (26 
B. 792 Foil.) Mal-adininistration or disagrcf'menl 
between joint administrators is not a just cause 
for annulling the letters. (26 B. 792 : 24 96 

Rel.) {Brett and Chatterjee, J/.) GouR Chandka 
Das V. Sarat Sundabi Dasya, 40 Cal. 60 ; 

16 I. C. 44 : 16 C. W. N. 880. 

— S, bO—Revocation of probate — Minor — 
Right of, on attaining mafority — Estoppel, if 
may arise by conduct. 

A minor on attaining majority has a right to 
apply for revocation of probate obtained by con¬ 
sent ; but he may be barred from contesting its 
genuineness by acquiescence and delay for a long 
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time or by subsequent ratification of the disposi¬ 
tion of the will. {Chitty and CUalterjee, JJ.) 
Nalini V. Bijoy Kumar Roy. 11 I. C. 277 

-S. 60 — Revocation of Probate — Partial. 

When an executor who is also a legatee before 
liquidating the testator’s debts as provided in the 
will, appropr'ates the whole of the sale proceeds 
of a part of the estate, it is a sufficient reason for 
revoking the grant of Probate if the remaining 
assets far exceed the liabilities as shown m the 
schedule especially where the main creditor does 
not object to the manner of administration of the 
estate. {Shah Din, J.) Ishwar SiNGH v, Harki- 
SHEN Lal. 84 P. W. R. 1916 : 29 I. C. 784 : 

179 P. L. R. 1915. 

-S. 50— Revocation of Probate. 

A Court is not bound to revoke a Probate on 
the ground that an inaccurate inventory is 
furnished, especially when an accurate one is 
not possible in the circumstances, because the 
power ot revocation under S. 50 is a discretion¬ 
ary one. {Sadasiva Atyar and Moore, JJ.) Mad- 

DALI VENKATASWAMY V. VELLAMPALLI SUBBRAYU- 

Du. 34 1. C. 435. 

-S. 60— Revocation of Probate—Absence 
of notice just cause. 

An applicant for revocation of probate though 
not cited, had patted with her interest by sale 
and was represented in the orobato proceedings 
by her vendee. Heldt that the mere absence of 
notice was not “just cause” within S. 50 of the 
Act for holding that the probate proceedings wete 
. defective in substance and liable to oe set aside. 
{Mitra, A. J. C.) Mangla Gouri v. Samson 
Shalom. 611. C. 24. 

■ ■8. 50 —Revocation of Probate — Estoppel. 
If a party being congnizant of proceedings for 
Letters of Administration or Probate stands by 
and all )ws the proceedings to be concluded in 
his absence, he cannot be allowed afterwards to 
come in to have the grant revoked. [Chamier, J.) 
Sheo Gopal V. Sheo Ghui.am. 10 I. C. 717 : 

14 0. C. 77. 

-S. 60— Letters — Grant for part of estate 

—Probate proceeding - Duty of Court—Illegal 
Acts of guardian^When minor can repudiate. 

There is no provision in the Act for granting 
letters in respect of only a part of the lestator’s 
estate. A Court cannot refuse administration ot 
the whole estate and limit it to a fractional un- 
' divided portion thereof where the applicant is 
, not an executor appointed for the administration 
of a particular fund (Mullick and Atkinson, JJ.) 
j Sarada Prasad V. Triguna Charan. 

' 3 Pat. L. J. 416 : 46 1. C. 117 :11918) Pat 349. 

!-S. 60 —Revocation of grant of Letters^ 

Surety not entitled to apply for. 

No one, who has no right to and is »ot willing 
, to lake a grant of Letters of Administration. !■ 
; entitled to apply to revoke a grant. A surety aS 
such is not entitled to a grant and therefore is 
not entitled to apply for a revocation. {Txpomey, 
■ C.J. and Young, J.) Gaxy v. Omer. 

61 I. C. 663 : 18 Bur. L. t. Ul. 
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---S. 50 (4)— Revocation of Probate — Stiffi- 

dent cause^Omission of executant to furnish 
additional security required by Court. 

No inelastic rule can be iormulated to test the 
applicability of S. 50, cl. (4) ; the matter should 
be determined with regard to the events which 
have actually happened in each case. The clause 
is not only applicable to cases where the circum¬ 
stances which have made the grant useless and 
inoperative, were in existence at the date of the 
grant though unknown to the Court and to the 
parties concerned, but to cases where the circum¬ 
stances contemplated have happetied since the 
date of the grant. 26 Bom. 794 and 40 Cal. 50 
not foil. Where a Dt. Judge found that the secu¬ 
rity furnished by the executor had become worth¬ 
less and called upon him to furnish additional 
security within a reasonable time and the execu¬ 
tor defaulted, it was a sufficient ground for revok¬ 
ing the probate. {Mookcrjee and Walmsley^ JJ.) 
Surendra Nath Pramanik v. Amrita Lal Pal 
Chaudhuri. 47 Cal. 115 : 23 C. W. N. 763 : 

511. C. 936 : 29 Cr. L J. 496. 

- S. 50 explanation (5)— Probate, revocation 

of—Accounts untrue — Petitioner, duty of, 

A probate can be asked to be revoked on the 
ground that the accounts submitted by the exe¬ 
cutor are untrue in material respects. It should 
be specifically stated what accounts are untrue , 
and in what way. (Mookerjea and Buckland, JJ.) 1 
Chandra v. Prasanna. 25 C. W. N. 977 : 

64 I. C. 997 : 33 C. I. J. 451. 

—-S, b2~-Districi Delegate—Grant of pro‘ \ 

bate by Additional District Judge, 

An Additional District Judge cannot grant pro¬ 
bate unless he is appointed a District Delegate! 
by the High Court or exercises powers as a 
District Judge. [Kotwal, A. J.C.) Ram Singh 
Rajput v. Murtibai. 1923 Nag. 41. i 


___8. 6 b—Will—Probate — Adoption men-' 

Honed in Will—Whether can be tried. 

Although the question as to the alleged adop¬ 
tion may be considered with reference to the j 
genuineness of the will, it would not be tried as 
a material and vital issue on an application for 
grant of probate, the necessary parties to such i 
an issue not being before the Court. (Sir John ; 
Bd&e ) Dulhin Genoa v. Harnandan Singh. 

20 C. W. N. 617 : (1916) 1 M. W N. 368 : I 
33 I. C. 790 : 4 L. W. 214 : SO M. L. J. 624. 

_.8. 6 ^—Title of testator — Enquiry—Juris- | 


diction. . . lu . i, ■ 

The probate Court cannot inquire into the title [ 

of the testator in the properties covered by the j 

will. (Atkinson and Ktngsford, JJ.) MUSsamat | 

Mahasunder Koer V. Babu Ratan Prasad 

36 I. C. 416 : 1 Fat. L. W 370. 

. _ _8. 56— Interrogatories — Relevance. 

In matters of probate the strictest relevancy in 
the interrogatories may not be necessary but the 
Court should exclude whatever is offensive or im- 
oroper. O. XI of the C. P- C. applies to proceed- 
ings in Probate and a party can therefore of 
thf opposite party to make 

assets of the deceased after delivering interrOi^a- 

n p_VOL. IV 57 
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tories into the Court. (Holmwood and Mullick, 
JJ.) Amilabala Dasi V. Rajendra Nath 
Dalal. 43 Cal. 300 ; S4 I. C. 227 : 23 C. L. J. 480. 

t 

*-Ss. 55, 64 and C, P. Code. 0. 32. R. 3— 

Discovery of minor — Procedure, 

In a probate proceeding as soon as the judge 
j becomes aware of the existence of a minor heir, 

' of the deceased, he must issue notice upon the 
i minor and have a guardian ad litem appointed. 
'(20 C. W. N, 200 Foil). (Cliatierjee and C^^ap- 
man, JJ.) Naba Gopal Goswami v, Sri Gopal. 

33 I. C. 14 : 23 C. L. J. 79. 

S. 55 — Compromise, 

An application for Probate cannot be disposed 
of by compromise. Tho law imposes on the 
' Court the duty of deciding whether the will is 
genuine or not. (Chapman and Atkinson^ JJ,) 

Jugeswar Nath Sahai v. Jagat Dhari Prasad. 

(1917) Pat. 192 ; 2 Pat. L. J. 535 : 
401. C. 345 : 6 Pat. L. W.230. 

- — S. 56 — Bifurcation of the district — 

Effect, 

The jurisdiction to grant probate cannot be 
taken away, because the properties dealt with in 
the probate are within the jurisdiction of another 
I Court by reason of a bifurcation of the district. 

; (Seshagirt Aiyar and Kumaruswami Sastri, JJ.) 

I SUBRAMANIAN ChETTY V. RAMASWAMI CHETTY. 

I 31 I.c. 499. 

-—S. 56 —^*Fixed abode"—Meaning of — 

Jurisdiction of Xiourt. 

The expression “fixed abode'* in S, 56 of the 
Probate and Administration Act does not mean 
permanent residence at one place in a man’s life 
but residence for a considerably long time. 
Where the deceased has left some moveable pro¬ 
perty within the 'jurisdiction and where all the 
witnesses to the will reside within ihe jurisdic¬ 
tion the Court has power to entertain an applica¬ 
tion for probate. (Batten, J.C.) Govind v. ANant. 

6 N. L. J. 49 : 19 N. L. R. 54 : 1923 Nag. 145. 

—S. 57 —‘ District — Application, where to 
be made. 

An application for Probate in the Pergana 
District Court cannot be dismissed on the ground 
that the major portion of the testator’s properties 
are situated and all the witnesses live in Calcutta. 
An applicant for Probate isdominus litis and his 
choice should be given effect to in the absence 
of special reason to the contrary. Quaere whether 
the word** Districts” in the Act applies to High 
Courts. (Woodroffe and Walmsley, JJ.) AnangA 
Mohan v. BalaiChand. 63 I. c. 623 : 

33 C. L. j. 386. 

--S. 66 —Letters of Administration, grant 

of—Government, if has locus standi to oppose— 
Confidential Proceedings, legality of. 

Where an application by a person for grant of 
Letters of Administration was taken up as a con¬ 
tested case and meanwhile the Chairman of the 
Local Municipality made a report to the Suh- 
Divisional Officer that the will produced by the 

applicant in the suit was a forged one wberenpon 
the latter took some confidential proceedings and 
sent in a record to the Collector asking him to 
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oppose the j»rant of probate who opposed it 
accordnii^lv oti behalf of the Governtnent, hehi 
that the “cotthdeiiliil proceedings” of the Sub 
Divisjonal Officer were not in accordance with 
law aod that at the inception of the proceedings 
the Government had a locus standt in the matter 
but that as soon as it appeared that there were 
“heirs ' in existence, the Goveroment ought to 
have retired irom the case- \D. Chatlef'jcc and 
Chapmt^n, JJ.) Kamanath Chakravarthi v. 
Collector of Khulna 29 I. c. 682. 

-S. 69— Probate grant of — Effect on ques¬ 
tion of title or construction of will. 

S. 59 of the Probate and Administration Act ex¬ 
pressly enacts (hat a probate when granted shall 
be conclusive as to the representative title of the 
grantee only in certain respects. The construction 
ot a will or ihc determination of the rights of 
certain persons under it are outside the scope ot 
the probate. [Karatnal Hussain and Piggott, JJ,} 
Rajendka Chandra v. Manik Lal. 

11 1. C. 236 : 8 A. . J. 1063. 

-8. 59 — Assets in more than one province 

—Operation of grant of probate. 

ii the assets left by a testator are situate in 
more than one province, the grant of Probate, in 
respect ot all.assets which aic likely to come to 
execuioi's hands, shall have etfect only over the 
property situate in the province in which the 
probate is grained (Ouss and Ross, JJ.) Dkputy 
Commissioner of Singhbhum v. Jagadish 
Chandra Ubo. 2 Pat. L. X. 68^ : 62 1. C. 613 : 

6 P. L. J. 411. 

-Ss. 62 and 58 —Application for Letters — 

Duty of Court. • 

Where an applicatioo is made for the grant of 
Letters of Administratiun with a will ai nexed, 
the Court should not refuse to giant the Icners 
unless It finds (1) that toe will is not executed by 
the deceased or (2) that he was not in a sound 
and disposing state of mind at the time of mak¬ 
ing it or (3) the will was not his own voluntary 
act. /.) Babu Misar v. Umbi*. 

PRASAD, 45 I. C. 974 : 110 P W. R. 1918 

-Ss. 62 and 64— Object of^ is to assess pro 

per Court-fee. 

The object of requiring the applicant to state 
the amount of assets under S. 62 or S. 64, is to 
assess the proper Court-fee payable on the grant 
and not to furnish a basis lor testing the accuracy 
of the subsequent inventory and accounts. {Dass 
and Ross, JJ.) Deputy C immissioner of Singh 
BHUM V. Jagadish Chandra Deo. 

6 P. L. J. 411: 62 I. C. 613 : 2 Pat. L. T 683. 

-S 64— Minor, not cited — Effect. 

A minor neither cited nor properly represented 
in a probate proceeding by which her interests 
have been affected can come in. even after great 
lapse of time and have the will proved in solemn 
form, in her presence. [Chat terjee and Chapman, 
JJ .) Naba Gopal Goswami V. Sri Gofal. 

33 I. C. 14 : 23 C. L. J. 79. 

___8. 64 —Deceased and applicant members 

of joint Hindu family—Jurisdiction of Court to 
grant Utters. 


PROBATE AND ADMINISTRATION ACT (V OF 

1881), 3. 69. 

A member of a joint Hindu family with the 
deceased is not competent to apply for Letters of 
Adllli^i^tra^ion under S. 64 of the Probate and 
Administration Act. 36 All. 380 Ref., 33 Mad. 93 
Dist. [Wilberforce, J.) MussaMMAT Uttam 
Devi v . Dina Nath. 51 I. C. 651 : 56 P. R. 1919. 

- 8. 67 — Verification — Provisions as fe, 

are Directory. 

The p^ovi^ioDs of S. 67 as to verification are 
directory and not mandatory and hence the omis¬ 
sion cari be cured. [Kolval, A. J. C.) Ram Singh 
Rajput 1/. Murtibai. 1923 N. 41. 

-S. 69 —Absence of citation — Effect. 

When however the citation is discretionary, 
mere absence of such citation does not invalidate 
the grant, but is sufficient cause for inquiring 
into the genuineness vif tlie will (Scott, C.J, 
Batchelor and Rao, JJ.) Digambara Keshav v. 
Narayan Vittal. 9 I. C. 364 : 

13 Bom, Ii. R. 38. 

-3. 69 —Disputed will~-Duty to examine. 

all attestors and witnesses if rcqwrcd by parties. 

On an application lor probate uf a will, it was 
proved that the will had twelve wiinesses, that 
the lc.stalor did not sign his own name, but that 
his name was written by his uncle. The trial 
Judge suggested that it was not necessary for the 
applicant to prove the signatures of attestors by 
citing them as wiinesses. Held, that this was a 
defect in procedure. The will required to be 
carefully scrutinised and ii was necessary to place 
before the Court all the available evidence So that 
the Judge could term a right conclusion having a 
free mind (Fletcher and Cuming, JJ.) SRiMATl 
Basini Dasi V. Krishna Lal Chattekjee. 

61 I. C 1007. 

—-8. —Probote — Refusal of—Points not 

raised by parties. 

It is necessary that the court should satisfy 
itself on all points regarding a wd) when it grants 
probate of a will, and in coming to its conclusion 
it is bound to proceed on the evidence on the 
record and to pav due regard to the contentions 
of the parties. If the Court below refuses probate 
of a Will on consideration of a point not raised in 
the written statement or in the issues, the High 
Court has power t.i set aside the order and direct 
the grant ol probate to the petitioner. (Chitty and 
Panton, JJ.) Nagendra Nath Mukerjeb v* 
Sakat Kumaki Debi. 51 I. C. 336. 

- Probate—Delay in application — 

Effect of. 

There is no rule of law that a will propounded 
very late is incapable of being proved. Long delay 
in propoui.ding a will, will give room to much 
suspicion and the Courts arc in such cases bound 
to scrutinize the evidence very carefully. (Fletcher 
and Newboulti, J J.) Benodini Debya ». Hbri* 
DOY Nath Ghosal. 46 I. C. 187 : 

22 C. W. N 424. 

-8. 69 —Caveat — Reversioners — Imme¬ 
diate and remote. 

In a testamentary suit where the immediate re¬ 
versioner challenges the will but in the course of 
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the proceedings enters into a compromise with 
the propounders of the will and gives up his con¬ 
tention, the nfxt immediate reversioners have 
a locus standi to enter caveats. Quaere. — 
Whether any interest however slight or the 
bare possibility of an interest is sufficient to 
entiile a partv to oppose a will ? [Sanderson, 
C. J. and Woodroffe, J.) Satindra Mohan 
Tagore v. Sarala Sundari Debi. 

45 I. C. 59 : 27 C. t. J. 330. 

-S. 69 —— Special citation. 

The District Judge under S. 69 must order 
special citation to ihe person whose rights are 
affected when a Will alters the devolution of pro¬ 
perty. [Mookerjee and Chapman, JJ.) Shyama 
Charan Baisya V. Prafula Sundari. 

21 C. L. J. 557 : 30 I. C. 161 : 19 C. W. N. 882, 

- S. 69— Notice of probate proceedings — 

" Interest of Estate of deceased "—Objection to 
probate—Person claiming independently of Will. 

A person who claims independently of a Will 
and disputes the testator’s right to deal with ihe 
property, is not a person claiming an "interest in 
the estate of toe deceased,” and is not therefore 
entitled to notice of the probate proceeding and 
has no locus standi to apply for revocation of the 
probate. 1 C. L. J. 258; 34 B. 459; Rel. on 3 I. C. 
178. Dist. [Mookerjee and Beachcroft, JJ ) 
Gopal Chandra Bose v. Asutosh Bose. 

20 I. C. 342. 

-S. 69— "Interest*"—Meaning of. 

The word “Interest” in S. 69 cannot cover the 
case of a mere reversioner; so the sisters of the 
deceased cannot object to the grant of a 
prebate to the widow and the daughters of the 
deceased. 21 Cal. 539 ; 3 1. C. 178 Dist. [Chevis, 
J.) SHARKEY V, Jerry Allard. 

78 P. W. R. 1912 : 13 I. C. 433 : 

70 P. L. R. 1912. 


-S. 69 —Scope of enquiry—Legality of will 

— Legacy. 

A District Judge in Probate proceedings cannot 
question the testator’s disposing power and so he 
cannot go into the question whether the requests 
in the Will are illegal and void, [Batten, A. J. 
C ] Cullen v. Mrs. Elkins. 2l I C. 699 : 

9 N. L. R. 162 


——Si. 69, 70 and 73— Title-Power of Court 

to go into questidn of caveat—Paramount title 
by Caveator—Applioant's interest—Proof of "Cow 
tention ” in S. 73. 

A Court of probate is not merely entitled, but 
is bound to enter into questions of title if 
necessary in order to determine which of the two 
contesting parties is entitled to the grant of the 
Letters. But when the objector sets up a para¬ 
mount title, e. g., that he being an adopted son is 
entitled to the whole estate not by inheritance 
but by survivorship, the Probate Court is not 
entitled to go into the merits of the title 
QD bv tbe objector and the nature of the estate 
left by the deceased (3 C. W. .v, 277 ; 6 C. W. N. 
345 -28 Bom. 644 Foil.) The objector is fully 
entitled to deny the right which the applicant for 
letters of administration claims. The objector 


cannot be allowed t) raise in a Probate Court a 
separate case based upon a paramount title 
and not a preferential claim to Letters of Adminis¬ 
tration which it the object-^r has also applied for 
letters, would have been properly in issue to be 
decided by tlie Probate Court, Ss. 64, 69 and 70 
do not authorise a Probate Court to discuss 
the question cf paramount title set up by 
the caveator wh j puts forward title to the properly 
for the purpose of preventing a grant to others. 
(17 C. W. N. 613 Foil.) “Contention” used in S. 
72 does not e.mpower the objector to oppose the 
proceedings on the ground that there was no 
estate at all to which Letters of Administration 
could be taken. [Das and Foster, JJ.) Deben- 
DRA PD. SUKUL V SuRENDRA Pd. SUKUL. 

6 Pat. L. J. 107: 1920 Pat 83: 

54 1. C. 807 : 1 Pat. L. T. 19. 

-S. Probate—Application for—Delay 

—Term of will, natural—Genuineness, 

When an application for the Probate of a will 
was made, seven months after the death of the 
testator,probate should not be refused onthe mere 
gfound of delay. If the will appears to be natural 
will and in accordance wiih the tenor of life 
ot the testator, it should be maintained. 36 All, 
93 (P. C.) Foil. [Sharfuddin and Chapman, JJ.) 
Makunda V. Bholanath. 

43 I. C. 195; 1917 Pat. 85. 

S. Revocation of probate—Who can 

apply. 

Under S. 69, no application for the revocation 
of Probate lies unless the applicant can show 
that he has some interest in the estate of the 
deceased. An applicant claimed to be joint in 
estate with the deceased while he was living as 
a member of a joint family. Helri, that as the in¬ 
terest of the deceased terminated with his death, 
the applicant could have no interest in the decea¬ 
sed’s estate as required by S. 09. ^Chapman and 
Roe, JJ.) Kalajit Singh v . Parmeshwar Singh 

39 I. C. 573 : 1 Pat. I. W. 308. 

-S. Probate, proceedings in—Scope of 

enquiry. 

The title of a testator to tbe properties covered 
by his will or the question wheiher or not a per¬ 
son w as adopted by a testator are not matters 
w hich could be decided in Probate Proceedings. 
20 B. 210 distinguished [Atkinson and Kingsford 
JJ.) Mahasunder Kuer V. Ram Ratan Prasad 
Sahai. 35 I. C. 416 : 1 Pat. L, W.370. 

-Ss. 69 and 90 (4)— Probate or Letters of 

Administration, grant of—Creditor's right to ob¬ 
ject. 

A creditor has no interest in tbe immoveable 
properties of the deceased debtor and has no 
locus standi to object to the grant of probate or 

Letters of Administration under S. 90(4) which 

refer to immovable property only unless on the 
ground that the will is in fraud of creditors, 
[Twomey and Ormand, JJ.) Maeme u Mae. 

7 Bur. L. X. 246 : 26 I. C. 48 : 7 L. B. R. 293. 

-8. 70— Caveat—Meaning 

A caveat which is similar to a precautionary 
measure to assure that there shall be no proceed¬ 
ing in respect of the estate of tbe deceased without 
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notice to the person who files a caveat is not 
necessary if the persons interested in the estate of 
the deceased appear upon a citation. (Teutiof* 
C/iaudhuri, JJ.) Bhobatarini Debi v. Hafi 
Charan Banerjee. 36 I. C. 38 : 20 C. W. N. 787. 

- S. 70— Probate — Application for — Credi- 

tor when entitled to interfere, 

Sentble: — Only where a will is put forward to 
defraud creditor, a creditor would have a loous 
standi to come in probate proceedings 17 C. L. 
J. 230 Ref. {Chitty and Tcuiion, JJ.) Akshoy Ku- 
mari Basu V, Pkosonno Kumari Ghose. 

30 I. C. 538. 

-8. 70— Proceedings^ nature of—Scope of 

inquiry. 

A probate proceeding is not in the nature of 
a suit in which property is in dispute. Tbc con¬ 
troversial point is the right to represent the estate 
of the deceased. The Court is not competent to 
investigate into questions of title of the deceased 
or the conflicting titles of the parties to the 
proceedings.t20 C. 888; 26 C. 324; 25 B. 644 Foil.) 
{Mookerjee and Beachcroft. JJ.) Nirodebarani 
Devi v. Ciiamatkarani Devya. 27 I C 617: 

19 C W. N. 205. 

-8. 70— Probate — Caveat—Right to enter. 

The mere fact that in a probate application a 
certain party was stated to have applied for 
Letters of Administration to the estate of the 
testatrix, and the Court had issued a citation 
upon him, would not entitle him to oppose the 
grant of probate, if it was found that be had no 
interest in the estate of the deceased. (Brett and 
Chatterjee.JJA Bhushan Lahiri v. Ka- 

jendra Nath JoAKDHAR. 40 Cal. 82 : 

16 I. C. 226 : 16 C. W. N. 1094. 

"-^—-3. TO—Letters of Administration 
Christian sister — Caveat—Questions to begone 
tuto^Enquiry into extent of estate* 

The sister of a deceased Christian has no right 
to object to the application by the wife of 
the deceased for Letters of Administration. 
If is beyond the scope of an inquiry into an ap¬ 
plication lor Letters of Administration fo deier- 
mine the extent of the estate of the deceased. 
(Chevts,J.) R Sharkey t;, Jerry Allard. 

78 F. W. B. 1912: 13 I. C. 433: 

70 P. L. B. 1912. 

^ ' ■ S. 70— Proceedings under—Questions to 

be decided by the Court granting probate. 

In proceedings under the Act, the Court is 
bound to grant a probate unless it finds that the 
will was not executed by the testator or that he 
was not in a stale of mind to exercise his testa¬ 
mentary powers or that it was not ihe voluntary 
act of the testator. The Court has no concern to 
go into other questions such as testator’s power 
to make the will and its validity on other grounds 
(Ratigan, J.) INdar Narain v. Onkar Lal. 

141 F L. R. 1911: 220 F. R. 1912 : 

10 1 C 130: 233 P. W. R. 1911. 

-—'S. 70— Probate proceeding — Parties, 

Even the possibility of an interest is sufficient to 
entitle a person to become a party to a Probaie 
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proceeding. (Mullick and Thornhill, JJ.) Hema- 
NGiNi Debi v . Haridas Banerjee. 

(1918) Pat 276: 6 Pat. L, W. 216: 

46 I. C. 396: 3 Pat. L. J. 409 

• 

-S. 70— Probate proceeding — Court, duly 

of. 

In a Probate proceeding Ihe Court has no con¬ 
cern with the devolution of the property, but only 
with the point whether the will has been proved 
to be genuine and duly executed. (Mulltck and 
Atkinson, JJ.) Sarada Prasad v. Triguna 
Charan. 

46 I. C. 117: 3 Pat. L. J. 415 : 1918 Pat. 349. 

- S. 70— Probate proceedings — Caveator—^ 

Onus on applicant to prove a prima facie case — 
Death of one executor—Suit against survivor. 

The petitioner in a probate proceeding should 
prima fade prove that the caveator cannot possi¬ 
bly have any interest which he claims and then 
the caveator should be called upon to rebut tbc 
presumption arising from the evidence produced 
by the propounderThere is no rule in the Act for 
the discharge of caveat. The only rule of pro¬ 
cedure governing such a proceeding is O. I R. 
10, C.P.C., a caveat should only be discharged if 
caveator has no interest in the estate.If one oftwo 
executors dies, the representation of the estate 
of the deceased and of the interests of the bene¬ 
ficiaries vests in the remaining e.xecutor. It is 
open to the caveators to proceed against him 
alone. (Sharfiiddin and Roe, JJ.) GaURI Shan¬ 
kar JosHi V. Manraj Shukul. 

41 I.C. 705 : 3 Fat. L. W. 188. 

-8. 70— Scope and object—^Title, question 

of. 

In proceedings under the Act on an application 
for Letters of Administration, the nature and 
contents of estate of the deceased need not be 
decided. Question of title can only be decided in 
a regular suit. (Shaw, J. C.) Nga Pwe v. Mi Chan 
Tea. 10 I. C. 993 : (1910) 1 U. B. R. 69. 

-8. 73— Letters of Administration — Ques- 

tion of title — Jurisdiction. 

It is not the practice of the High Court in its 
testamentary and intestate jurisdictiun to go into 
questions of title so that in an application by a 
husband lor grant of Letters of Administration 
to the estate of the deceased wile, an issue as to 
whether the property was her Jantaka Shridana 
should not be allowed to be raised. (Fletcher, J.) 
Nishikant Chatterjee V. Ashutosh Mooker¬ 
jee. 23 1. C. 296 : 17 C. W. M. 613. 

-S. 76—Drt/c of grant — Which is- 

The date of grant of probate is the day on which 
the order granting it is passed and not the date 
of the order that probate should issue. (Woodroffe 
and Cuming, JJ.) HARE Ram Singh Chowdhurv 
V. Ram Singh Choudhuri. 

27 C. W. N. 285 : 1923 C»l. 444. 

-—Ss. 76 and 98 —Accounts order for exhi^ 

biting, 

Ss 76 and 98 of the Act contemplate the sub- 
mission of an initial inventory and final accounts 
after Ihecomplclion of the administration. Orders 
purporting to fix the capital of the trust and 
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FBOBATE AND ADMINISTRATION ACT (V OF 
1881), ». 76. 

making provisions for effecting repairs and sub* 
mitting half-veariy accounts are outside tbeir 
scope. [Crouch and Hayward^ A. J.Cs.) Natandas 
V. Kishnibai. 47 I.C 750 : 12 S. L. B. 27. 

—— Ss. 76 and 82— General grant—Effect of. 

A general grant in terms of S. 76 of the Act is 
operative under S. 82 until probate shall have 
been recalled or revoked under S. 60 in an ap¬ 
propriate proceeding before a Court of competent 
\xix'\^d\ci\ov\. (Mookerjec and Panton^JJ.) Rani 
Hemangini Debi V. Sarat Sundari Debya, 

66 I. C. 882 : 34 C. I. J. 457. 


PROBATE AND ADMINISTRATION ACT (V OF 

1861), S. 82. 

There is no provision in the Pro. andAdmn. 
Act as to what is to be done or what the Court can 
do in the event of the death of the surety or his 
discharge. The Court of probate is competent to 
require a new bond or additional security where 
the interests of the estate require it and especially 
where some new situation arises such as an un¬ 
foreseen increase of assets or the unexpected 
breakdown or death of one or both the sureties. 
29 C. 68 ; 47 C, 115 foil [Abdul Raoofand Marti- 
neau, JJ.) Bhagwan Devize. Banka Mal. 

66 I. C. 867 .2 P. W. R 1922. 


-S. 77— Letters, grant of — Practice 

outside India-^Colonial Probates Act (55 and 66 
Via, 6.) 

Excepting in India, in other parts of the British 
Empire, the Colonial Probates Act applies and the 
practice is not to make a grant of Letters of 
Administration with a copy of the will annexed 
but to send an exemplification of the probate 
granted in any part of the United Kingdom and 
tnis is resealed by the Court to which it is sent. 
That practice and the Act have not been extend¬ 
ed to British India and the practice here is t> 
require administration with will annexed to the 
estate of the deceased British subject, who left 
property in India. [Fletcher, J.) In the goods of, 
William Rennie. 18 I.C. 907 : 40 Cal. 74. 

-8. 77— Executor not appointed—Grant 

of letters only to be made. 

Where no executor is appointed under the will, 
only letters of administration with the will annex¬ 
ed can be granted. (Kotval, A.JtC,) Ram Singh 
Rajput v. Murtibai. 1923 N. 41. 

_S. Administration Bond—Breach of 

condition—Liability of executant. 

Where there is a technical breach of the terms 
of an administration bond executed in favour of a 
Court, the whole of the amount of the bond is not 
recoverable and only reasonable compensation 
can be awarded. [Sanderson, C. J. and Richard¬ 
son, J.) CHANDRA Mohan Karkar v. Srimati 
ROHINI DASI. 64 I. C. 366. 


_S. 78 — Security—Power to call for 

additional security—Revocation of probate. 

Under S. 78 of the Act the Probate Court is 
competent to require a new bond or additional 
security from the executors where the interests of 
the estate require it. especially where there is an 
increase of assets or the unexpected breakdown 
of the original surety or sureties. If the order of 
the Court calling upon the executor to furnish 
.ecuritv is not complied with, probate maybe 
revoked iMookerjee and WalmsUy, JJ-) Suren- 
dra Nath Pramanik v. Amrita Lal^Pal Chau- 

L. j. 496 ; 51 I. C. 936 : 23 C. W. N. 763; 

8 /'3 8 —Assignment of administration 


*’°A District Judge cannot assign an administration 
bond in^er i 78 again while the first assign- 
ment is still in force. {.Coxe and 

’^^‘■irc°ri!'33'^ri3rc. 690 : 16 C.V N. 662! | 

_. g 78 —Administration Bond Court can 

demand fnsh security. 


■ •— S. 78— Liability of Hindu widow under 
Administration Bond- 

Where a Hindu widow obtained Letters of 
Administration to the estate of her deceased 
husband and executed the usual administration 
bond under S. 78. her liability under the bond is 
confined only to such acts of waste and mis¬ 
management as could be attributed to her as 
administratrix and not to any such acts attribu¬ 
table to her as the widow in possession of her 
husband’s estate under the Hindu Law after 
administration is over. [Kumaraswami Sastri, 
/.) Ramanathan Chetty V, Ragammal. 

27 I. C. 849 : 17 M. L. T. 61. 

— - S. 79— Assignment of Bond — Procedure. 

The assignment of bond under S. 79 of the Act 

could be effected only on a petition to the Court 
which could be satisfied of the breach of the 
conditions of the bond. The Court may impose 
any conditions as to security, etc. The assign¬ 
ment to be legal must be completed under the 
signature of the judge. The assignee cannot sue 
merely to recover his own costs, but must sue in 
a representative character as trustee of all 
interested in the estate to recover the full 
amount of wastage. [Me Coll, A.J. C.i Misammi v, 
NagaNyan Hlaing. 211. C 297 : 

(1913) 1 TJ. B. B. 174. 

— -- S. 82— Suit for share. 

Where letters were granted to the widow of 
the deceased and the present plaintiff had sued 
for a declaration of his right to one-fourth share 
as legatee, his present suit to recover one-fourth 
share of rent from a tenant is maintainable, 
[Brett and Carnduff, JJ.) Rajani Kanta Sarkar 
V. Makhan Lal Goswami. 16 I. C. 642. 

- S. 82— Executors, one of several — Taking 

out probate—Others precluded from acting — 
Subsequent grant of probate, effect of 

pQX Wallis, C, J[Seshagiri Aiyar,J. contra) 
Where one of the two executors takes out pro¬ 
bate, the others are precluded from dealing in 
any manner with the estate and the subsequent 
grant of probate cannot validate acts done by 
Ibem in disobedience of express provisions of 
S. 82 of the Act. [Wallis, C. J. and Seshagtri 
Aiyar, J.) Chidambara Mudaliar v, Krishna- 
SWAMI Pillai. 39 Mad. 866 : 28 M. L. J. 266 : 

28 I. C. 221: 2 I. W. 241. 

- S. 82— Executor—‘Right to sue on behalf 

of the estate. 

Under S. 82 of the I-rob. and Admn. Act and 
O. 31. K. 1, C. P. Code no one but an executor is 
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1881), S. 62. 

competent to prosecute a suit as representative 
of the deceased. {Sullan Ahmad. J.) Sakli:/. 
Ram Kisan Das. 55 I.C. 504: 2 U P L R. fPat ) 31. 

Ss. 82 and QO^Miihnmmadatt Law — 
Alienation by heirs for d^hts. 

It IS doubtful whether the alienation of the 
estate of a deceased Muhammadan by some of 
his heirs in possession of the estate, for discharg¬ 
ing the debts ol the deceased, will bind even the 
proportionate shares of ihe alienees when it is 
made in contraveniion of Ss. 82 and 90 of the 
Probate and Adminisliati^n Act. The Adminis¬ 
trator is the only persoo who. by bis acts, could 
bind ihe shares of the other lieirs. CJ. and 

Twomey, J.) Ram Dhas v. Sh.arfuddin. 

34 I. C. 128 . 9 Bur. L. T. 236. 

-S 83— Contentious probate proceedings. 

Contentious probate proceeding’s must take the 
form of a suit. {Scott, CJ i Saiohclor andDavar^ 
JJ.) Kalyanchand Lalchani) V. SiTABAi Dha- 
NASA. 38 Bom. 309 : 23 i. C. 325: 16 Bom. L. B. 5. 

-S. 83 — Letters of Administration-Pro¬ 
bate—Question of title. 

Obiter, —On a bona fide application for Pro¬ 
bate or Letters of Administration, the Court will 
not go into questions of title with reference to the 
property, of which ifie deceased purported to dis¬ 
pose, or in respect of which he died intestate. 
{Chitty and Teunon, JJ.] Madhusudan v. Jagad- 
INDRA Nath, 27 I. C. 24: 20 C. L. J. 307. 

-8. "Defendant." 

The mere citing of a person in a probate 
application docs not make him a delcndant. 
Under S. 83 ol the Act. the ca e must be conten¬ 
tious and the person cited must appear to oppose 
tlie grant before he becomes a defendant. [Imam 
and Chapman, JJ.) Abhoy Chauan v. Saroja 
SUNDARI. 24 I. C. 27: 41 Cal. 819. 

-8. 83 — Rules and Orders of the High 

Court, Ch. VI. Rr. 36-4, 42-4.— Probate proceed¬ 
ing, Plezder's fee- Ad valorem fee — Valuation. 

A proceeding under the Act is a miscellaneous 
proceeding and pleader’s fee is Rs. 80, under 
rale 42-A. c,haptcr VI of the Rules and Orders of 
the High Court. The valuation of the properly 
cannot be rea.sonahly regarded as the valuation of 
suit and Rule 36-A does not apply and there is 
no other rule authorising as'easment of 
ad valorem pleader’s fee. [Coxe and Chatterjee, 
JJ ) Baij Nath Prosad SiNr^H Sham Sundar 
Kuer. 41 Cal. 637 : 22 1 C. 402 : 18 C. L. J. 643. 

-S. 83—C. P. C , CV 9, R. 9.—Scope. 

O. 9, R. 9 is applicable to the dismissal of an 
application for probate (Ohineld and Seshagiri 
Atyar, JJ.) Veeramma v . Subba Kao. 52 I. C. 639. 

-8. 83—Ca?fs—C. P. C.. S. 34. 

If an application for probate is strongly opposed 
and the petitioner is put to very heavy and need¬ 
less expense, the Court has ample power to 
award bis costs. [Couth and Das, JJ.) Sadho 
Charan Singh v. Gangeswar Koer. 

67 I. C. 739 

• 

-8. 83—C. P. C., O. 23, R. 3 —Divisions of 

testator's property before will is proved —Objec¬ 
tor's right to resile from compromise. 


PROBATE AND ADMINISTRATION ACT (V OF 
1881), 8. 86. 

Parties cannot be permitted by the Court to 
divide the testator’s property before the will is 
proved. A compromise in a probate case only 
makes the case non-contentious. but does not 
take away the Court’s duty to grant or refuse 
probate. An objector in probate proceedings 
may, despite his agreement to compromise, sub- 
sequeotly require the que«<tion of the execution 
of the will to be tried. [Mulltck and Kingsford, 
JJ.) Janakbati Thakukain V Gajanand 
Thakur. 20 C. W. N. 986: 

1 Pat. I. J. 377 : 37 I. C. 12 : 1 Pat. L. W. 41. 

- S. Decision of Probate Court—Title 

to property—Decision not res judicata. 

In proceedings under S. 83 of the Probate and 
Admn. Act Ihe Court dec'dcs the question of re¬ 
presentation to the estate and not ot distribution 
and it is only for the purpose of determining ihc 
former question that the Court decides the right 
of a party to the whole or part of the estate 
Consequently the decision come to by the Court 
as to the right of a party to inherit does not 
operate as res judi'.ata in a suit lor administra¬ 
tion or possession of the property belonging to 
the estate. 5 L.B R. 78: 1918 P.R. 63 foil: -tS Cal. 
694 dist. [Pratt and Duckivorth, JJ.) Mg. Tun 
Yin V. Ma Sein Yin. 11 L. B. B. 331: 

L Bur. L. J. 59 : 1923 Rang. 9. 

-Ss. 83 and 86— Order setting aside dis¬ 
missal for default — Right oj appeal. 

An order setting aside the dismissal for 
delault ot appearance of an application made 
under the Act, is not an order made under any 
power given by that Act within S. 86. It is a 
matter of procedure g''verned under S 83; the 
C. P. C. does not gtvc a right of appeal fiom an 
order setting aside a dismissal lor delault of 
appearance. [Fox, C. J. und Parlett, J.) NowB 
Hmon V, Ma Po. 6 Bur. L. T. 87: 20 1. C. 281: 

7 L.B.B. 84. 

-S. 86— Orders under—Whether appeal¬ 
able. 

By virtue of S. 86 all orders under the Act 
made by a District Judge are appealable and the 
procedure provided by the C. P. C. for appeals 
applies to such appeals. [Chatter jee and Beach- 
eroft, JJ.) Sarat Chandra i>. Benode Kumari 
Dassi 33 I. C. 143: 20 C. W. N. 28, 

-S. BQ —Order refusing to issue probate 

as no succession duty was paid. 

An order refusing to issue probate till a sum of 
money not legitimately leviable is paid as succes¬ 
sion duty refuses in effect the application for pro¬ 
bate and is therefore appealable under s. 86 of 
the Act. (Mookerjee and Ncwbottld, JJ.) Swarna- 
MOYi Debi V. Secy, of State. 43 Cal. 685 : 

20 C. W. N. 472 : 30 I. C 304: 82 C. I. J. 370. 

-S. 86 —Order disallowing caveator to 

oppose grant of appeal —Cartra/ur—Locus standi 
— Revision. 

No appeal lies against an order refusing to 
allow a caveator to oppose the grant of probate 
of a will on the ground that he has no interest 
sufficient to enable him to appear in the probate 
proceedings. 21 C. 639: 18 C. L. J. 612,Foil. The 
High Court in this case, however, interfered un¬ 
der S. 115 of the C. P. Code and held that the 
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1881). S. 86. 

will in the particular case seriously affected the 
interests of the caveator and that he had sufficient 
interest to oppose the grant and directed the will 
to be proved in solemn form in the presence of 
the caveator as in a contentions case. {N. R 
Chatterji and Bcachcroft/jJ Indubala Dasi 
p. Panchumani Dasi. 19 C. W, N. 1169: 

28 I. C. 578: 21 C. L. J. 292. 

--S. Order refusing permission to 

oppose if appealable. 

An order refusing to allow a party to oppose 
an application for probate, on the ground that he 
tias no locus standi is not appealable [Chatterjee 
and WalmsUy, JJ.) Prosad Narayan v. Duhin 
Genoa Koer. 22 I. C. 276 : 18 C. I. J. 612. 

-S. 86 —Procedure — What to accompany 

memorandum of appeal 
S. 86 of the Act with Or. XLI, R. 1 and Or. 
XLIII, R. 2 of C. P. C. reiid'^rs it necessary that 
the memorandum of appeal should be accompani* 
ed by a copy of the decree appealed from. Other¬ 
wise such appeal cannot be entertained, {Maclean, 
C, J. and Bannerjee, J.) Heia Chandra Bakhshi 
V. Jadub Chandra Bakshi. 17 I. c 99 : 

16 C. L. J 116. 

-8, 86—C P. C. S. \0S—Appeal. 

There is no appeal from an order assigning an 
administration bond. (Coxe and Imam JJ.) Kali* 
MUDDIN v.MahVRNI. 39 Cal. 563 : 15 C. L J 332 : 

13 I. 0. 690 : 16 C. W. N. 662. 

-S. 89— -Death of party — Suit for dama¬ 
ges lor malicious prosecution abates. 

The expression '‘personal injuries not causing 
the death of the party” in 3. 89 of the Prol)aie 
and Administration Act does not mean injury to 
the body merely, but all injuries which do not 
necessarily cause damage to the estate of the 
person wronged. 44 M. 357 foil 31 C. 993 not 
foil. Consequently a suit for damages for mali¬ 
cious prosecution abates on the death of the 
plaintiff, (Macleod, C. /, and Crump, J.) MoTiLAL 
V. Harnanayan. 47 Bom. 716: 26 Bom. L. B. 435: 

1923 Bom. 408. 

---^—8. Pre-emption—Right to continue 

suit. 

Semble: —An administrator is not entitled to 
continue suit for pre-emption launched by the 
deceased. {Scott, C J, and Beaman, J.) Sitaram 
BHAU RAO DESHMUKH V. SlRAJT^AL KHAN. 

41 Bom. 636: 42 I. C. 82: 19 Bom. L. B. 549. 

__^8. 89— Pre-emption, right of — Survival. 

Under S. 89 ot the Probate and Administration 
Act, the right of pre emption survives only to exe¬ 
cutors and ad'uinistrators. {Beaman and Hav- 
xpard //.) JiAUL V. Sitaram. 36 Bom 144 : 

12 I. C. 720: 13 Bom. L. B. 1040. 

---S. 89—iVo applicability to Criminal Pro 

ceedings. 

S. 89 of the Act has no application whatever to 
a criminal proceeding and therefore criminal pro¬ 
ceedings once legally instituted do not abate on the 
death of the complainant or the person injured 
{Chevisand Scott-Smith. JJ.) Hazara Singh v 
emperor. 59 I. c. 918: 22 Cr. L. J. 168: 2 tah. 87. 


PROBATE AND ADMINISTRATION ACT (V OF 
1881). S. 90. 

- S. applicability to criminal pro¬ 
ceeding. 

A criminal prosecution under S. 323 of the 
Code does not abate by reason of the death of the 
person injured. The words ‘‘to prosecute any 
proceeding” in S. 89 of the Act do not refer to 
criminal prosecution but to civil actions only 40 
I. C. 1008 and 52 I. C. 797 di«^s. {Ayling and 
Coutts Trotter, JJ) Mahomed Ibrahim Sahib v. 
Sheikh Dawood. 44 Mad 417: 13 L. W. 379. 
65 l.C. 649: (1921) M. W. N. 227 : 40 M. L. J. 351. 

-S, 89— 'Other personal injuries.' 

‘Other personal injuries’ in the section refers to 
bodily injuries andaJso to injuries like defamation 
or malicious prosecution. Defamation may safely 
be included in the class of injuries not causing de¬ 
ath.The section divides personal injuries into two 
classes those causing death and those not causing 
death. The two personal injuries named defama¬ 
tion and assault are given as illustrations of bodi¬ 
ly injuries and of those which are not bodily in¬ 
juries. Assault and defamation will fall among 
injuries that do not cause death; the cause of ac¬ 
tion for damages for such injuries will not survive 
under the section. \Abdur Rahtm, 0. C. J. and 
Krishnan. J.) Gadigi Marreappa v Firm of 
Marwadi Yannaji Vajanjee. 20 M. L. T. 303: 

(1916) 2 M, W. N. 280: 38 I. C. 823 : 

31 M. L. J. 772. 

—8. 89— Cause of action—Malicious pro¬ 
secution—No survival. 

S. 89 of the Act excludes from its operation all 
causes of action in respect of personal injuries 
not causing the death of the party, e.g., a suit for 
damages tor malicious prosecution [Coults 
and Das, JJ.) Punjab Singh v, Ramantar 
Singh. 4 Pat. L. J. 676: 52 I. C. 348 : 

1920 Fat. 52. 

""Si. 90 and 90-A— Executor — Power of ex¬ 
ecutor to settle claims—Right of legatee to aues^ 
lion. 

Executors acting bona fide can settle claims in 
respect of testator’s estate and the legatees can¬ 
not dispute that power. {Richards. C. J. and Ba- 
nerjee, J.) Herbert Archibald v Delhi and 
London Bank, Ltd. 36 All. 217: 23 I. 0. 143: 

12 A. L. J. 274. 

- S. Q0—J?xecutor~ Power to sell estate 

without obtaining probate—Effect of grant of 
probate. ’ 

Sec. 90 gives full power to an executor to sell 
immoveable property as if he were the owner 
even where the probate is granted. [Martineau 
and Fawcett, JJ.) Sir Mahomad Yusap v 
HaR Govinda Jivan, 24 Bom. L R. 753 ! 

47 B. 231 : 1922 B. 392. 

- Powers of Hindu widow as exe¬ 
cutrix. 

A Hindu widow, who was appointed an execu¬ 
trix, would be entitled to sell as executrix the 
property left by her husband, if no restriction 
was imposed on her powers of disposing of the 
property by the will which appointed her execu¬ 
trix. [Kanga, J.) Mithiuai v, Meherbai. 

64 1. C. 397: 23 Bom. L. B. 858. 
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PROBATE AND ADMINISTRATION ACT (V OF 

1881). S. 90. 

__S 90 —Hindu widow—Permission to 

sell, powers of —Collateral attack —Permissibi' 
titv — Grounds. 

There is no difference between the powers of 
nil Administrator who happens also to be a 
Hindu widow and heiress of her husband and 
th^se of any other Administrator under the Act. 

9 C. L. K. 449 Foil. The validity of an order by i 
Dt. Judge granting leave loan Administrator to i 
sell property cannot be challenged collaterally in [ 
Land Acquisition proceedings. 46 C. 70 (Cal ) Hef. ^ 
\Chitty and Panton, JJ.) ChunI Lal Haldar t;. ; 
Srimati Makshada Debi. 62 I. C 309: 

28 C. W. N. 662: 

I 

-S. Q(}—Sanrlion of Dt. Judge—Fraud | 

and misrepresentation of executor —Purchaser | 
aware of but not party to the fraud. 

Where the sanction of Dt. Judge to an alicna- ^ 
tion is tainted by fraud and misrcprcsentalion of 
facts on an ex parte application, it is void and i 
inoperative, and the purchasers are not entitled 
to maintain their purchases, though they were 
not partiesto the fraud. Chatterjee and, 

Sheepshanks, JJ.) Mohesh Chandra v. GosaiN 
Ganpat Gik. 5X I. C. 884: 23 C. W. N. 401. 


PROBATE AND ADMINISTRATION ACT (V OF 
1881), S. 90. 

opposed to those of the estate. In India a busi¬ 
ness left by an owner may vest in the executor 
who may pledge the estate to raise money neces¬ 
sary to carry on the bueiness. [Chitty and Beaoh- 
croft JJ.) SUDHiR Chandra v. Kamal Chandra 
DUTTA. 46 Cal. 688 : 41 I- C. 603 : 

21 C. W. N. 1048. 

-S. 90-'Snuc*io» to sell obtained by Hindu 

ladies in possession — Effect. 

If a Hindu lady pretending to be administra¬ 
trix, makes alienation with the sanction of the Dt. 
Judge under S. 90. the alienation does not pre¬ 
cisely operate as a sale by the order of the Court 
in Admn. Proceedings. (Sanderson, C.J., Wood- 
roffe and Mookerjee, JJ■) Kali Dasee v. Nobo* 
KUMARi Dassee. 20 C. W. N. 929 : 

36 I. C. 655 ; 23 C. L. J. 606. 

-S. 2(i—Order for sale. 

An order of the District Judge under S. 90 
permitting the Administrator to sell property is 
analogous to a decree and is therefore appealable, 
[Chatterjee and Beachcroft, JJ.) Sakat Chandra 
Pal V. Benode Kumari Dassi. 

33 I C. 143 ; 20 C. W. N. 28. 


-S. 90— Executorship—Continuance of, 

doubtful —Mortgage by executor. 

Where under a will, the continuance o( e.xccu- 
torship is doubtful, a bona fide mortgage by the 
executor assented to by legatees binds the estate. 
[Chatterjee and Panton, JJ.) Radha Lakshmi v. 
JoGESH Chandra Hoy. 60 I. C. 479. 

-S. Executor—Duly to account for 

profits received as trustees for co-sharers. 

The rendering of accounts under S 90 of the , 
Act as executor only does not cxorncrate him ^ 
from the liability to render accounts showing 
how he has dealt with the property ol his co- | 
sharers, of which he is in possession as trustee. 
[Newbould and Panton, JJ.) Mahomed Rbnu v. 
Srimati Sabida Khatun. 29 C. L. J. 37 : i 

49 I. C. 128 : 23 C. W. N. 658. 

--8. 90— Power of Executor—Hindu Wills 

Act. 

Under the Act. an executor under a Will has a , 
statutory position and the estate of the testator 
vests in him. His position is not like that of a ^ 
guardian of a minor ora Shebait or a widow j 
succeeding to her husband's estate, but he is the j 
legal representative of the testator f'^r all pur- ; 
poses. An executor is personally liable for the 
payment of debts borrowed by him, though he is 
entitled to be indemnifted out of the estate for 
such borrowings, it he shows that it was reason* 
ably and properly made. This rule is applied to 
executors under Hindu Wills Act by the Calcutta 
High Court. In a suit for recovery from the 
estate, of money so borrowed, evidence of mis¬ 
management on lhe*part.of executors should not 
be shut out. as the estate cannot be rendered 
liable without deciding the question of the pro 
priety or impropriety of the executor’s conduct. 
Such a suit should be decreed in the first instance 
against the executors personally subject to their 
rfeht of indemnity against the estate. In such 
a suit the executors cannot fully represent the 
estate as their personal interests as executors are 


-S. 90 — Administrators — Powers of — 

P^rroneous appointment—Acts done under^ 

Under S. 90 of the Act an Administrator 
can validly execute a mortgage of the immove¬ 
able property vested in him but he can do this 
only with the previous sanction of the Probate 
Court. This implies a sanction by the Court 
to all ihc essential elements ol the mortgage 
transaction. However he cannot stipulate to pay 
a high and unreasonable rate of interest. The 
interest stipulated in this case was 30 per cent, 
compound interest and it was held unreasonable 
by the Court. A mortgage granted by an Ad¬ 
ministrator who was erroneously appointed as 
such to satisfy a debt of the estate which the 
executor himself was compellable to pay is bind¬ 
ing on the estate. All acts done by an executor or 
administrator in the due and legal course of Ad¬ 
ministration arc binding even though the Letters 
of Administration are afterwards revoked or the 
incumbent discharged from his trust. [Mukerfee 
and Bcuchcroft, j'j.) Sailaja PROSAD Chat- 
TERJEK V. Jadu Nath Bosk, 

19 C. W. N. 240 : 37 I. C. 716 . 21 C. L. J. 88 . 

-—B. 90 — Administrator, alienation by 

without leave, voidable. 

An alienation by an Administrator without 
leave of the Court the leave being necessary 
under S. 90 of the Act is not void, but merely 
voidable and the person setting aside such aliena¬ 
tion must give up the advantage, he inignt nave 
derived from the alienation. [Mooherjee ana 
Tcutton, JJ.) GhUlau Chand v. BaHURU Kam 
Murat Koer. 10 I. C. 268 : 13 C. L. J. 438. 

-S. 00~~Execntor~-Rights and Liabilities 

— When becomes a trustee. . 

Am executor is not an express irustec merely ny 
virtue of the office in the absence of any trust im¬ 
posed on him by terms of the Will. Mere , 
a legacy does not convert an.cxecutor r it 

unless he has separated the fund and kepi u 
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it apart. Ii does not transfer the liabil ty from 
the estate ot the decea ed and fasten u on to 
that of the executor so as to make it a d<^bt 
payable by the executor, or Administrator in the 
usual coiirs'* of adininistiatiuD.jAs soon as an Ad- 
mioisirHior has perfonned the duties imposed on 
him by the Act tne admitidiraiion must be deem¬ 
ed to be at ao end. Subsequent acts aod pos¬ 
session are attributable to him not as Administra¬ 
tor but as heir. \Kumaraswami }.\ KaM4- 

NATHAM CHETTV V. KaGAMMAL. 

27 I. C. 849 : 17 M. L. T. 61. 


S. 90—Hxerw.'or —Power of sale. 


4 • 

Ad executor has the power to self the estate 
for the pur^ oses of administration and a bona 
fide purchaser from such executor is protected. 
(Sundara Aiyar and i:>adasiva lyer^ JJ.) Gana- 
PATHi lYEK v blVAMAiAl. 36 Mad 575 : 

12 M. L. T, 207 : (1912) M. W. N. 1112 : 

17 1. C. 4 : 23 M. L. J. 3o6. 


S. 90 —Sale by Administrator who is also 


a cO’hcir without court's sanction—Quantity of 
estate transferred. 

A sale by an Administrator, who is also a 
co-heir, though nut cescribed as such in the sale 
deed, is val’d and bindii g cn the estate, unless 
the sale is avoided under Section 90 ot toe Pro¬ 
bate and Administration Act Ol 1881 by any per 
son interested, within the period prescribed by 
the law ol limitat oo. C J. and 

UaegregoT A. L. A. R Firm v. Maung 
Thwe. 1 Bur. L- J. 133 : 1923 B. 69. 

-S. dO^Executor—Mortgage in excess of 


fowet. 

Where a will directs the executor to sell 
the property of the testator to pay debts, that is a 
resiriciion on the exercise of the power to mort¬ 
gage the property for the payment of the debt. It 
the properly is mortgaged by the executor, tne 
mortgage IS voidable, at the instance of any one 
inieresi^d in ihe estate. Similarly ihe powers of 
an administrator are also limited. 

C. J, and Ormond, J.) Zainab Bibi v. M. A. L, 
Chetty Firm. 13 Bur. L. T. *09 : 

51 I.C . 668 : 10 L. B. B« 1. 

___S. BO^Sanction to sell—Grant of. 

permission to sell immoveable piopeity ought 
not to be granted to the Adminisirator without 
the fullest enquiry into the necessity fur such a 
couise and only when debts and other charges 
on the estate cannot be paid without selling the 

nroperly. \Fox, C. J. and i-arlett. J ) AboO 

Moot J- 49 I. C 302 : 11 Bur. L. T. 156. 

_8. QO— Powers of Administrator — 

Limits of !>uch power — O^der of sale doe^ not 
include power to mortgage. 

An Adraioisirator cannot alienate without the 

nermiss.OD of t'e Coun. and he will be strictly 
bound by the terms thereof A power of sate 
does not enable an Adramist ator to moitgagt, 
iFox C J and Twonuy, J.) KaM Dhon Dhur v. 
Lhakf 0 O:din. 84 I. c. 128 : 9 Bur. L. T. 236. 

__ 90 {B)—Disposal of property by admi¬ 
nistrator contrary to Ai.t is voidable. 

C D—VOL. IV 58 


PBOBATE AND ADMINISIEATION ACT (V OF 
J881J, S. b2. ' 

A disposal of property by an aoministialor in 
contraxeniion cf S. 90 (3) ol the Prob and Aomn 
Act IS only voidable and not void. iW.ociioffe 
ana Ghose, JJ.i Janend^a Nath Singh Koy 2; 

bHOKASHl ChaKAN MiTKA. 49 ^26 I 

1922 Cal. 28. 


—— S. 90 (4 )—obtaining Letters of 
Administration —Property vests as Admimstialor 
—^ole by Adnnnistt a tor without Laieuf Court 
if voiaable—Rights of bona 6 de purchaser for 
value. ' 

An heir ot a deceased obtaining Letters of 
Adunnibtration. gels ihe estate ves.cd in him 
as an Administrator and a sale by him as an 
adminisirator should be made with the leave of 
«he Court and if not so made is liable to be set 
aside at the instance of a 1 eis. n interested in the 
tsiaie, no exception being made id favour of a 
bona fide purchaser Jor value. A creditor of t^e 
estate of a decea-ed debtor is a “person interested 
in the prop, iiy” within S. 90 I4j and is entitled 
to oppose an unauthorised act ol the Aoniinis^ 
traior. {Young^J} Mane v. On Hni. 

22 I. C. 926 : 7 L. B. B. 93. 
S. Q2—Joint executors—Suit for rentby 


one. 

Where probate of a will was granted to two 
execuioi$ named thi^-iein and one of them sued 
tor rent joining his co-exteutor as delerdai.t, 
ncld that there was no flaw in the frame of the 
Suit. [Mewboulat J.) bocDAMiNi v. Tenifam 

64.1. C. 766. 


S. 92— Sf>percession of provisions. 

Where a will proviHed ti*at there should be at 
least bix,executors acting at a time At A/.hat its 
provisions have not supeiseded the general rule 
mat the powers of the several executors may be 
I txeroised by those executors who have proved 
the will. xMjokerjt and Panion, JJ.) Hem- 
angini Debi V. Sakat busnARi, 

60 i. C. 882 : 34 C. t. J. 457. 

* 3 -’S. B2^'Several,’ meaning of—Debi 6or- 

red —Power to renew—Renewal by two out of 

three executors—Validity of. 

Under the law prior to ihe passing of the Prob. 
and Admn Act an executor w as competent to 
renew a barred debt of the deceased testator 
and the Act has not superseded the pievious 
law. In Ihe a^^sence of a direction to the con- 
trary c ntained in the will appointing executors, 
two out of three executors are competent to act 
alone in the matter of such renewal. The word 

‘ several ’in S. 92 of Ihe Prob. and Admn. Act 

does not mean possessing powers to act sever¬ 
ally.” {Oldfield and Venkatasubba kao JJ) 
Alamuri Sitaramaswami v Venkata Rag’hava 
Charyulu. 42 M. L. J. 659 : 

(1922) M. W. N. 278 : 30 M. L. T. 344 (H. 0 ) 

16 L. W. 62 : 1923 Maa. 314. 

99 Executors two or more—‘Provi¬ 
sion in will that majority of executors shculd act 

—Contract by some executors if binding on the 
estate, 

^ S. 92 has no application where a will over¬ 
rides it and provides that it is only the opinioa 
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of the majority of the executors appoin^^ed under 
it ihat should bind the estate. {34 M. 406, F.) A 
cojilracl in such a case entered into by some of 
the executors Only without reierence to the 
others will not buid the estate of the deceased 
testa«or. (IVallts, C. J. and Seshagiri Aiyar, J.) 
Era Dodda Kasappa v. Rama Reddi. 

29 I. C. 605. 

-S. 92— Co-executors — Compromise of 

claim of execut >r against cstate — Validity of. 

An executor cannot compromise the claim of 
his co-executor against the estate. Where on a 
petition lor the grant of probate to an additional 
execuior. the Couit accepted a compromise be¬ 
tween h'ln and the other executor, by which the 
la'ccr agreed t) renounce his executorship on 
the lonner executing in his favour a mortgage 
for bis alleged dues from the est'ate which in 
fact we^e nut due. Held, that the compromise 
could not be regarded as a bona fide one. The 
mere tact that the Conit, without the facts 
being properly brought to ns notice sanctioned 
the compromise, could njt give it a h’ghcr 
validity than it possessed. {IVullis, C J. and 
Se^ihagiri Aiyar, J ) Chidambara v. Krishna- 
SWAMl. 89 Mad 365 : 

28 I. C 221 : 2 L. W. 241 : 28 M. L. J 285. 

-S. 97 (Cnap. VlD^Executor—Adminis¬ 
tration of estate — Duties of executor. 

The duties of an cxecut jr are to administer 
the estate of the deceased, only so far and so 
long as t ) enable him to carrv out the terms of 
the will o» winch he is tne executor. A'ter the 
property has ceased to be the estate of the de¬ 
ceased and has Oecome the property of the re¬ 
siduary legatee under the will the execuior as 
such has no autnority to manage the estate on 
his behalf. 31 Cal 89 Foil. {N. R. Chatterjee and 
Smither, JJ.) bA^JKAR Nath Mukekjea V. 
Biddutlata Debi. 

48 1. C 295:28 C. L. i. 271. 

■- 8 , 98— Inventory — Essentials. 

A full and true statemcn> of all property in 
po sessioo 'S essential for an inventory. {Lord 
Shaw.) R^jkumari Bhubaneshwari Kumar v. 
Collector of Gaya. 

4 l Cal. 556 : 40. I. A. 236 : 18 C. W. N. 1^3 : 

19 C. L. J. 136 : 
15 M. L. T. 87 : (19l4| M. W. N. 18 : 

21 1. C. 975 : 12 A L J. 69 : 
16 Bom. L. R. 95 : 26 M. L. J. 56 {P. 0 .). 

___ 8 . 98— Account — Executor^ duty of. 

Though under a will the executors are noi liable 
to render accounts, still the accounts of the 
estate must be exhibited to the Probate Court. 
{Teunon and Newbould, JJ.) Peahi Lal *». 
BepiN Behari. 46 I. C. 336. 

___—8 98— Civil Procedure Codo, S. 150. 

S. 98 is clear and imposes on the grantee of 
the Probate the duty of furnishing the iovcntoiy 
to the Court which issued the Probate. S. 150. 
C. P.C. does not take away the jurisdiction of ‘he 
Cou‘t wiiich granted the probate. {Seshagtri 
Aiyar and Kumarasw^tni Sastri, JJ.) Subka- 
manian V. Ramaswami. 81. I. C. 499. 


PROBATE AND ADMINISTRATION ACT (V OF 
1881). 8 . 112 . 

- 8 98 —Aaoount by Executors and Ad¬ 
ministrators. 

S. 98 of the .4ct requires one initial inventory 
and one hnal account and not yearly accounts. 
The Court is not bound to see to the correctness 
of the account if the requirements of S 98 are 
pritna facie The legatee has a right 

to inspect accounts and if that is denied to him 
he can file an administration suit, [Pratt, J. C.) 
Hemandas V. Chellaram. 

32. I. C. 554 : 9 8 . L. R. 134. 

-S. 98 {l)~Accounti when to be filed. 

The Act contemplates submission of one in¬ 
ventory and one account. The account must be 
filed within one year from the grant of probate 
showi >g the assets that came into the execu¬ 
tor's hand? and the manner of their disposal. 
But the court may extend the lime on his ap¬ 
plication. (Hookerjet and Bucktand, JJ.) Chan 
DKA V. PRaSANNa, 26 C. W. N. 977 : 

64 1. C. 997 : 33 C. L. J 451. 

— —S. 98 (1) — Accounts—Order directing to 
Executor tOifurnish annual accounts. 

An order directing an executor to lurnish ac¬ 
counts annually is not in accordance with S. 98 
iD of the Act (Teutton and Neiobould, JJ.) Ja- 
GAT UUKLAV MA^UMDAR V, INDU BHUSAN 

Mazumdar. 44 I. C. 58. 

- 8 . 98 (1) and (3) —i 4 ccci«M /5 by Executor 

— Court, powers of 

98 (if of the Act does not compel the Court 
to require an executor or administrator to exhi¬ 
bit an inventory or account but S. 98 (1) imposes 
the duly of doing this on the executor or ad¬ 
ministrator and the Court may require him to do 
it it he does not, but that is a matter of discretion. 
[Fox, C, J. and Twomey, J.) Mula Kasim v. 
Mula Abdul Rahim. 9 Bur. L. T. 148 : 

1 35 I. C. 950 : 8 L. B. R. 482. 

-S. 104— Decree against estate of deceas¬ 
ed executor. 

S 104 docs not preclude the holder of the de¬ 
cree against the estate of the deceased person 
from applying for tlie execut’d of such decree. 
The section merely lays down a rule oi proce¬ 
dure as lo the equal and rateable payment of all 
the debts of an estate. [Fox and HartnolL JJ>) 
Ma Min Due v, Shunmuqam Chetty. 

5 Bur. L. T 288: 18 I. C. 610 : 6 L B. R. 158. 

- 8 . 112 —Interpretation of. 

The strict interpi'ctation of S. 112 would lead 
to ihe absurd result of a suit by legatee being un¬ 
sustainable unless the executor gives consent, 
\Bcdman, J .) Hasanab v. Popatlal. 

87 Bom. 811 : 17 I. C. 17 : 14 Bom. L. R. 782. 

Ss. 112 and 116—Legacy—Prfsftfd inUf- 
est—Assent of executor — Effect of. 

As a protection to the executor the law ordains 
that every legatee, whether general or specified 
and whether of chattels real or pcisonal must 
obtain the executor’s assent to the legacy before 
his title as legatee can be complete and perfect; 
bef ’re such assent however, the legatee has an 
inchoa’e rignt to the legacy such as is trans¬ 
missible to his own personal representatives in 



•917 


918 


CIVIL DIGEST, 1911-1923. 


J’ROBATE AND ADMINISTRATION ACT (V OP 
1881), S. 120. 

case of his death before it be paid or delivered. 
Though on the assent of the executor, the lull 
title passes to the legatee, the assent creates no 
new title ii merely perfects the title acquired un¬ 
der toe will and if the If gacy is void the asaent 
avails nothing. It cannot be said tbat nil the 
executor has signified his assent express or im¬ 
plied, legatee has no interest whatever in the 
subject-matter of legacy. The assent of the ex 
ecutor has relation back to the nme of the testa¬ 
tor’s death and coi firm an intermediate aliena¬ 
tion by the legatee of his legacy (Mookerjee ana 
Cuming^ JJ ) Khagendra Nath Mookerjek v. 
Kshetra Nath Pal. 50 Cal. 171 : 

36 C. i. J. 21 : 1823 Cal. 21. 


PROMISSORY note—A lteration. 


testator. (Mookerjee and BeachcrofL JJ.) Up- 
ENDRA Nath Nag v. Bupendra Nath Nag 

32 I. C. 267 : 21 C. W. N. 280. 


IITU .. — ^rnt:,sion to sue. 

Where the executors under a will lent a sum 
out of the estate on the security of a mortgage, but 
did not take any steps to recover the moitga^^e 
money for six or seven years though they knew 
the embarrassed financial condition of the mort¬ 
gagor, held ihat since they did not protect the 
iniGTcst of ihe cestui que trust they were liable 
personally for breach of trust. [Coutts Trotter 
and Srinivasa Aiyangar, JJ.) Dupati Srjniva- 

SACHARULU V. ANDOOR PBRINDEVIAMMA 

33 I. c. 604. 


-S. 120 — Legatee—Mesne profits — Inte^ 

rest. 

The legatee of a specific legacy is entitled to 
mesne profits from the date of ibe testator’s 
death. Bat the executor though guilty of delay 
in accounting is not liable to pay interest on 
arrears of mesne profiis. [Abdur Rahim and 
Oldfield, JJ.) Gawri v. Narayana Muchintaya. 

23 M. L. T. 353 : 4d I. 0 664 : 

7 L W. 613. 

-Sb. 130 and 134 — Scofie of — Moneys to be 

paid out of profits of land — Interest., 

bs. 130 a id 134 of the Act relate to inteiest on 
annuitiei or legacies payable by the executor, and 
cannoi apply to a sum directed to be paid out of 
the pronls of the immoveable property which a 
legatee was entitled to as pan of toe propeities 
obtained by him under a will and devolved upon 
bis heirs. [Chatterjea and Duval, JJ.) Pancha- 
GOPAL V Kalidas. 64 1. C. 140 

-Ss. 146 and 147 — Administration suit— 

Two successive txtoutors—Second executor, whe- 
ther liable for his predecessor's accounts—'Sale of 
properly in order to pay off liabilities —Executor. 
whether liable for dereliction of duty — Appoint' 
ing of debtor as executor, effect of — Costs. 

If an cxecut >r, on coming into possession of 
the estate ol a testator finds it in a condition of 
considerable embarrassment and has to sell a por* 
tion of it in order to meet certain liabilities, his 
failure to raise money, on interest with a view 
to savA the property from sale does not neces¬ 
sarily amount to a dereliction ot duty, uniess it is 
proved that damage has actually resulted to the 
estate from the sale. Where a testator appoints 
two peraoiis as successive exteutors of bis will, 
the second executor as such is not liable for ihc 
accounts of his predecessor or lor his wrongful 
acts but he must call upon the representatives oi 
liis predecessor to render an a .count and respond 
in damages tor devastavit, mismanagement or 
breach of duty whereby any propeit/ of ihe de 
ceased tcsiaior is diverted from a due course of 
administration, Where a debtor of a testator, is 
-appointed executor, the debt due fr.^m him is con 
sidered to have been paid to him by himself and 
he is accountable for the amount of his debt as 
assets Diiections given by a tcsiator in respe;t 
of marriage expenses of his grand children ac«* 
valid III law. The costs of all Coaits must be paid 
out of the estate, in a suit tor the construction 
of a wiU and lor administration of the e^tale of a 


PROCEDURE. 

See Practice. 

PROCEEDINGS. 

See Judicial Proceedings. 

PROCESSDAL LAW. 

See {)) C. P. Code. 

i2> Interpretation ok Statutes. 

PROCLAMATION OF SALE 

See C. P. C., O. 21. Rr, 66 and 90. 

PROFESSIONAL ETIQUETTE ETHICS AND MIS 
CONDUCT. 

See Legal Practitioner. 

PROFITS A PRENDRE. 

See (1) Easements. 

(2) Easememts Act. 

PROJECTION. 

See Encroachment. 

PROMISSORY NOTE. 

See also (1) Negotiable Instrument. 

(2) Negotiable Instrumbnts Act. 

Alteration. 

Sseii^Dment. 

Consideration. 

CoDStrnct on. 

Execution by Manager. 

Executor. 

Liability. 

Stamp. 

Miscellaneoui. 

Alteration. 

- Alteration— Effect of. 

A material alteration invalidates a whole note 
and this IS so even when there is no alteration 
after the noie came into existence, where the note 
was a6 iwr/iocieated with a forged signature 
(Sadasiva Aiyar, J.) Amirtham v. Nanja. 

26 M. L J. 267 : 16 M. L T. 204 : 

11. W, 243 : 23 I. C. 464 . 

(1914J M. W. N. 250. 

—— 'Alteration Signature by executants at 

different places. 

Anybody who signs a joint and several pro-note 
beneath the signature of the original makers 
would also appear to be a maker and such sig¬ 
nature is a material alteration rendering the pro- 
iiote void if made without the consent ot the par¬ 
ties to the note at the time of such alteration unless 
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PROMISSORY NOTE —Assignment. 

it made i'' order to carry out (he cominon in¬ 
tention o( the paities, {Paihlt, J ) Ma seing v. 
Chidamb;*KAM. 9 I. C. 463 : 4 Bur. L. T. 19. 


Assignment 
A^signtrtenl—Pnyce dying leaving 


a 


widow— Joint family - Suit by surviving members. 
Where a pavee of a promissory note belonginR 
to a joint family dies leavioj* a widow, the survi\- 
int* members cannot bring a suit on the note, 
if 11 was not taken for the benebt of the family. 
{Saniiaran Nair and Ayling,)J.) Gopaea Iyengar 
Vknkatakrishna Iyengar. 23 1 C,612: 

26 M. L. J. 224. 


Assignment — Endorsement. 


A pro-note was execu ed in lavour of A, as agent 
of D It was endorsid to plaintiff signed meicly 
A. The plaintiff cannot ^uc utJess it is shown 
th^t A was the beneficial owner of the pro-note. 
[Sitndara Anar and Ayltng, JJ.) VeehiaN v. 
PONNUSWAMI. 36 Mad. 862 : 

10 M. L. T. 328 : 12 1. C. 421 ; 
(1911) 2 M. W. N. 340 : 24 M, L. J. 609. 

- Assignment^ Endorsement with nolioe — 


Failure of consideration. 

Where a pro-imte was endorsed to one who 
knew that the consideration for it had failed and 
the endorser had no title to negotiate, theie is no 
cause (.f action on the noic against the maker 
thereof, [tiensin and Abdur Rahtm, J J.) Muthia 
V. SoMASUNDRA. lU M. L. T. 79 : 12 I. C 78 : 

(1911) 2 M W. N.47. 

Assignment^Modes of. 


A promissory note may be transferred in one 
of three ways, vi 2 .,il) by indorsement and delivery 
as a negotiable inslrumeni ui’dcr S 48 of the Neg. 
Ins. Act (2) by written assignmeni under S. 130 
T. P. Act ; (3) by transfer under the gcoeral law 
(i, e.) by delivery for value, or as'ignment of value 
just as a mere chattel may be delive'Cd. 16 C, W. 
N. 666 ; 24 M. 6:4 ; ?8 M. 544 ; 31 M. 634 ; 9 M. 
L. T. 169 Rel 3 L. W. 17l not foil. (Duckwofth, 
J.) Palawan v. Rang. 68 I. C. 601 : 

11 L. B. R. 174. 


Consideration. 
‘Consideration—Suit on. 


PROMISSORY NOTE—Consideration. 
- Consideration — Presumption as to 


pass¬ 


ing of. 

The presumption of law contained in the Nego¬ 
tiable Instruments Aci thai a pronoissor\ note was 
pas-ed lor considi-raiion is not applicab e to a 
crimi* al tr-ah [Gokul Prasad, 

Haidar v. Emperor. 

22 Cr. L. J. 64 ; 


/.) Sakhawat 
69 1. C. 198 : 
18 A. L. J. 1161. 


Consideration—Suit on. 


It is only where a promissory note is invalid 
owing to some inherem defect therein, thai the 
paity suing is entitled to fall back on an action 
lor n.oney had and received to his use. \Linasay. 
J.) MUNDAR BiBI V. BaUNATH f KASAD. 

64 I. C. 424 : 18 A. I,. J 81. 
- Consideration —Suit on. 


A suit on the original consideration of a pro- 
miss ny note is maintainable though a suit on the 
promissory note itself has been dismissed on the 
ground of material alteration. I he causes of 
action in the two S lits are distinct, {Lord MouP 
ton.\ Saminathan Chetty v. Palaniappa 
Chetty. 41 I. A. 142 : 18 C. W. N. 617 : 

26 I. C. 228 : 17 New. L. R. 66 : 
83 L. J. P. C. 131 : ^1914) A. C. 618. (P. C.) 

- Consideration, failure of—Burden of 


When a p»aiDliff relies solely on a hundi, as 
the basis ol his claim, he cannot be allowed, in 
aopcal. to fall back upon the original transaction. 
When tfie cunsideration lor the execution of a 
hundi iorms part of tne transaciic n relating to its 
execution ihe person in wb*_»se tavoui it is execut¬ 
ed has no cause of act.on independently of the 
hundi. {Shah Din, Olfg, C. J.) BhaG Bhaki v. 
GUJARMAL. 40 t. W. R. 1917 : 

38 I. C. 623 : 63 P. R. 1917. 

• •Consideration — toint ptotnissors. 

A promissory note executed by moie persons 
than one, is enfoiceablc against all of them, if 
there was consideration lor the iobtrunient as a 
whole. It is not necessary that consideration 
should move to each executant. {Kumatasami 
Sastri and Krishnan, JJ, Odgers, J. dts$enltng,\ 
Rama Pattar v. Vjswasatha Pattar. 

66 1. C. 156 : 4l M. L. J. 667. 

- -Consideration—Suit on — Plaint alter¬ 
native claim in — Procedure. 

The holder t f a promissory note executed for 
an existing ! ability can include in his plaint both 
claims in the aUernaiive. If he sues on one cause 
of action and the right to sue thereon is not free 
from doubt, the Court should direct the plaint to 
be amended so as to convert it into a suit on both 
causes of action or ireat it as amended and decide 
the case finally. If in such suit the promissory 
note IS not returned to the deft he is entitled to 
be indemnified against possible future liability 
thereunder. (Sadusiun Aiyar and Spencer, JJ>) 
Duggempudi Nagamma V. Tirumala Rkddi. 

69 I. C. 363 : 12 L. W. 147. 

- 1 - Consideration—Suit on—Decree where 


proof. 

In a suit on a promissory note, if the defendant 
pleads want of consideration the onus lies upon 
him. Nevertheless, if as a result of the plaintiff's 
evidence in the witness-box the court is satis 6 ed 
that no consideration passed, the defendant can 
avail hirnsell of that and get a decree. {Mears, 
C.J. and Banerjee, J.) Kunwar Muhammad Shafi 
Khan v. Kunwar Muhammad Moazzam Ali 
Khan. ^ ^ AU. 214. 


to be given. 

When a promissory note is executed lor money 
borrowed at the time of the execution of the note 
itself, the creditor cannot bring two sepaiatc 
suits or put forward two separate causes of action 
in the same suit on two indcptMidenl heads of 
claim, o. e based on the borrowing of the money 
and the other on tl?c note iiself. He has only one 

cause of action on which a suit can be biought, 

38 M. 6(0 ; 26 M. L J. 19 ; 33 M. L. J. 644 ; tl9l5> 
M. W.N. 217 ; 40 M. 727 Rel. 39 B. 261 (P. C 
Expl. (Srtrfasfvn Aiyar and Spencer, JJ-l 

Thankammal V Kunhamma. 

68 t C. 878 ; 37 K. L J. 869. 

Bee atio 22 M. L. T 391 : 0 L- W. 7«9 : 

43 I. a 760 : (1918) M W. H. 

88 K, L. J. 63U 
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PROMISSORY NOTE—Consideration. 

- - ’Consideration — on. 

Even apart from the pro nissory note, the piff. 
had a puse of action on the settlement of account 
on which the note was based. The lact ihat there 
mav be an unseUled account between the parties 
is insufficient to restrain a sun on that cause of 
action. {Phillips and Krishnan^ JJ.) Suxkara 
Ratha Doss v, Epari Kopils. 49 I. C. 191. 

•Consideration—Suit on. 

Where a promissory note is executed for an 
-existing aotecedent debt, a suit on the note, fail¬ 
ing an action on the debt would lie as also in the 
case wnere the ad« ance of money and the execu¬ 
tion of the note are simultaneous, though in the 
latter case it may be open to the parties to show 
that the ddht was intended to be merged in the 
note executed for it. (Abdur Rahim and Srini¬ 
vasa ly^n^at.JJ) Shanmuganatha Chbttiar 
V, Srinivasa Aiyar. 40 Mad. 727 : 

4 L. W. 27 : 20 M. L. T. 172: 35 1. C 3t9 : 

*1916) 2 M. W. N. 14 : 31 M. L. J. 138. 

—- Consideration—Suit on^^Effeclof on the 

original debt. 

A bill or a note constitutes only one debt though 
it may give rise lo different remedies or causes of 
aciiod. 2d I. C. 228 (H C.) Foil. If a bill or a note 
is given for a contemporaneous debt, the bill 
merely suspends a remedy and does not discharge 
the debt The executant of a promi^^sory note 
does not ce^se to be definite merely because the 
Word “ UIl toor ” is added to his name ; whether 
sue 1 addition is binding on the members of’ his 
family or not, the maker does not cea<:e to be 
personally liable. {Coutts Trotter and Srinivasa 
Iyengar, JJ.) Chockalingam v. Annamalai. 

34 1. C. 417. 

-- Consideration—Suit on — Maintainable. 

The dismissal of a suit on a promissory note 
does n^t bar a fresh suit on the original cause of 
action. {Rumaraswami Sastri^ J ) Natesa MooP- 
pan V, Hamachandka Aiyar. 1 L. W. 1070 : 

27 1. C. 116 : 27 M. L. J. 728. 

- ‘Consideration—Suit on — Pro-note, in¬ 
valid for want of stamps. 

Whe e a promissory note was invalid for want 
of stamp, a suit can lie on the settlement of ac¬ 
counts and the oral agreement to pay, that 
preceded the note. 21 M L. J. 462 Dist. 2d M.L. 

J. 19 Foil. [Seshagiti Aiyar. J i Saminatha 
Pathan V, Radka Krishna Pathan. 

23 1. C. 86 : 16 M. L. T. 243. 

_ -Consideration, suit on, 

A promissory note, executed for a previous 
^ebt. is only a conditional satisfaction of the debt. 

•If the note is e»*<lors.:d to a third person no suit 
• can lie on the original debt. {Benson and 
.Sundara Aiyar, JJ.) Subramanian Chatty v. 
MUTHIAH Chetty. 17 I. C. 721 : 35 Mad. 639. 

^ Consideration—Suit on. 

Where a document which cannot be used in 
evidence is executed to prove a complete pre¬ 
existing right, a suit may be mamtained on the 
original right itself unless it is shown that it was 
entitled to merge the right in the document But 


PROMISSORY NOTE—Constracti'>n. 

when the document is executed as the evidence 
and record of that obligation, a suit to enf, rce it 
can lie only on the document itself. {Benson and 
Sundara Aiyar, JJ.) Kodali Mallaya z;. Tri- 
GOPALA Ran aya. 10 M. t. T. 55 : 

10 I. C. 177 : 21 M. L. J. 462. 

Considerat'on — Suit on — Payment of 

debt by, conditional dtschnrge. 

A bill of exchange or Hundi given for a debt, 
operates only as a c ndiiional discharge ol the 
debt. An endorsement on the pro-note on which 
the debt was due does not rebut ihe presumption 
of conditional discharge. {Benson and Sundara 
Aiyar, JJ.i Falaniappa Chetty v Ak^na- 
challam. (191 li 1 M. W N 818 : 

9 M. I. T. 482 : 10 I. C. 118 : 

21 M. L. J. 432. 

■ ‘Consideration—Suit on. 

If the handuote (original cause of action) is a 
forgery executed alter adjusting accounts between 
the parties, and the claim on the s ated account 
fails, plff. is entitled to ask for a decree based on 
the original consideration. {Mullick and Sultan 
Ahmed, JJ.) Sukaj Lall v. Anant Lal 

55 I. C. 666 : 1 Pat. L. T. 203. 

--- Consideration—Suit on. 

I Where there was no intention on the part of 
: both parties that the lakmg of the promissory 
notes was to be the absolute discharge of so much 
of the debt, and the notes fail and no t Jird party 
is endangered, ihe creditor is entitled to fall back 
on the original consideration (Robinson, C. J. 
and May Oung. J.) Dawson's Bank, Ltd.*/. 
C. R. V. V. Chetty Firm. 

1 Bang. 121 ; 1923 R. 254. 

-—— Consideration—Decree on. 

Where money is lent and at the same time a 
promissory note is given for the loan, the creditor 
can sue for the m uiev due as on the original con¬ 
tract if the pro-ncte cannot be pioved. [Twomey, 

C. J., Ormond, Maung Kin and Ptatt, JJ.) 
Maung Kyi p. Ma Ma Gale. lo L. B R. 65 : 

54 I.O. 84: 12 Bu^.L. X. 13; (F. B.). 

- Consideration—Forbearance to sue. 

Where a promissory note is executed by 5 
persons in respect of old dues by only 3 of them, 

a forbearance by the creditor 10 sue those three 

for the old dues may be a sufficient consideration 
for the note so lar as the others are concerned. 
(Twomey, J.) Mg. Kya Ybit v. Karupan Chetty. 

11 I. c. 773 :4 Bur. L. T. 166. 

- Consideration—Suit on. 

When a pro note is admissible in evidence, the 
holder can sue on the original consideration and 
if the debt is admitted by the deft, the pro-note 
need not be proved. {Pratt, J C. and Kemp, A. J. 

C.) Lokumal V. The Sind Bank, Ltd., 

67 I. C. 386 : 18 fl L. R. 169. 

Construction. 

- Construction. 

Where a note contains the words **I promise to 
pay on demand at my convenience” the words 
import a condiii »n and therefore there is no 
unconditional undertaking to pay and the 
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FBOUISSORY NOTE—Construction. 

writing is not a pro-note. Supposing the writing 
to bs an agree nent the piff. must show that the 
deft was not able to pay or that it was 
convenient f''r the deft, to pay, otherwise the suit 
will fail. {Kanga, J.) NathUbhai v Himatlal. 

23 Bom. L. B. 1231. 

- -^Construction — Question of identity of 

payee. 

Where in a suit to recover money due on a 
promissory note, the defts. alleged that the note 
was not executed in plff.’s favour but in favour 
of a firm of the same name and was his father's 
property. Held, that the question was one of 
identity of the person to wlioin the note was 
given and the plff. could not succeed till the 
matter was settled, and that the defts. having 
satisiactorily proved that before the pld's father 
died, he sent for the defts. discharged their liability 
under the note, the note was discharged. (Moo- 
ker)ce and Fletcher, JJ.) AbdUL Hakim v. 
Ebrahim Solaiman Salehjee & Co. 

62 1. C. 210 : 33 C. L. J. 132, 

■ - ^ Construction —‘0« demand'. 

The expression ‘on demand’ is not onlr a tech¬ 
nical one, meaning payable at once but denotes 
a condition precedent to the right to claim the 
whole amount 20 M 245: 21 M. 139: 22 M. 20; J 6 
M. 66 Rel. (Seshagiri Atyar, J.) Seetharamav- 
VAR V. Munusawmi Mudaliar. 

(1919| M W. N. 185 : 9 L. W. 427 : 
60 I. C. 87 : 37 M. L. J. 613. 

—- Construe tion-^Chit. 

If a chit contains a promise to pav it is a 
promissory note if the transaction fall within the 
meaning of a promiss jry note under the Stamp 
Act. (Coutts-Trotter and Srinivasa Iyengar, J I.) 
Chokkalimoam Chettv V. Annamalai Chettv. 

34 I. C. 417 

- —Construction. 

The question whether an instrurhent is a pro¬ 
missory note or not should be judged by the 
words used. A document promising to pay on 
demand a sum for the price of cloth, is a promis¬ 
sory note. (Sundata Aiyar and Phillips, JJ.) 
Kanuthappa V. Baoa Moideen Sahib. 

36 Mad. 370 : 10 M L. T. 531 : 
(1911) 2 M. W N. 3b0 : 12 I. C. 642 : 

24 M. L. J 613. 

■ ——Construction — Negotiability. 

An instrument may be a pro-ooie without being 
negotiable accordii.g to the mercantile usage 
(Pratt, J.C.and Boyd, A J.C.] Kam Singh v. 
FARUMEL. 32 1. 0. 683 : 9 S. L. R. 160. 

Execution by Manager. 

- Execution by manager — Lia6i7i7y of 

other members. 

Although the members of a joint Hindu family 
are not liable in suit on a promissory note signed 
by one of the members of the family as manager 
in his own name, tliey wr)uld be liable in a suit 
for the debt which was due under the note. 
(Macleodt J.) Vithal Rao Seshagiri Kao v, 
ViTHAL Rao Sondekar. 26 Bom. L. R. 161 ; 

1923 B. 244. 


FB0MISS0B7 NOTE—Executor. 

- Execution by manager — Liability of 

other members. 

AU the members of a joint Hindu family carry¬ 
ing on a joint trade are liable on a promissory 
note executed by the manager for a debt due by 
it to the promisee or assignee (Dissenting from- 
(1912) M W N. 1011 and followii'g F .8 23 Mad 
597 and 28 I. C. 3*15) (Coutts-Trotter, J.) Aya- 

SAWMY PiLLAI V. GURUSWAMI NAICKBN. 

33 I. C. 691 : 3 L. W. 468 

- Execution bv manager — Karnavan-^ 

Not signed as such — Liab'lity of Tarwad. 

In a suit based on a promissory note executed 
by a deceased Karnai<an but not signed bv him 
as Such, a decree cannot be passed against the 
Tarwad prooerty. (Wallis, C. J., Ayling and 
Seshagiri Aiyar, JJ.) GoviNDA'J N*iR v Nanu 
Mbnon. (1914) M W N. 782 : 

26 I. C. 760: 27 M. L. J. 695. 

- Execution by manager — Trustee and 

administrator of an estate. 

It is se‘tled law that, upon a contract of borrow¬ 
ing made by an executor after the death of the 
testator the executor is only liable personaMy and 
cannot be sued as an executor so as to get execu 
tion against the assets of the testator. L. K. 7 Cb. 
123 Foil. 24 Cal 77 Dist. An excep- 
tinn to the above rale is recognised in rasa 
there is a necessity to borrow money for the 
purpose of the estate, 7 C W. N. 104 and 31 CaU 
253 Ref to (Daniels A. J C.) p.AnantaRam 
V. National Bank of Upper India, I.td. 

9 0. L. J. 94 : 1933 Ondh 20. 

Executor. 

-Executor—Personally liable—Charge on 
the estate. 

Where an executor executes a promissory note 
in his capacity as executor for purposes of the 
estate to which he is appointed executor, the 
creditor is not entitled to a decree charging the 
estate with tlie amount due under the note 
The executor is personally liable on the notr, 33 M 
L J. 259. Foil. (Sadasiva Aiyar and Stencer, JT.) 
Chidambaram Pillai v. Veerappa Chettiar 

22 M. L. T 880 : 6 L. W 640 : 

43 I C. 866 : (1917) M. W. N. 744, 

■— Exc'uior — Trustee, executor or agent 
executing pro-note — Creditor's rights — Subroga¬ 
tion — Pleadings—‘Amendment, 

In a suit on a promissory note executed by an 
executor for a debt borrowed by him bona fide 
in due course of administration of the estate the 
creditor cannot have any direct claim against the 
testator’s estate and cannot have anything h’gher 
than a claim to be subrogated to the right of the 
executor to retain or receive amonnts from the 
estate necessary to indemnify the executor 
against loss. This claim to be subrogated is, 
however, of no value if the executor had no such 
right to retain or receive any amounts from the 
estate : in other words, if it could be shown that 
ihe executor has to account to the estate for a sum 
not less than that in respect of which he has the 
right to be iodemnified. Per Sadasiva Aiyar, /•— 
The Court could not allow the creditor in bis 
suit on the note a right of subrogation to the 
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PEOMISSORY NOTE—Liability* 

executors to indemnify against the estate, for he 
had not trade the necessary allegations in his 
plaint iSadasiva Iyer and Kumaraswawi Sastri, 
JJ.) Ammai.u Ammal V. Namagiri Ammal 

22 M. L T 391 : (1918) M. W N. 110 : 
6 L. W 722 : 43 I. C. 760 : «3 M. L. J. 631. 

Inadmissibility—‘Suit. 

Set Stamp Act. S. 35. 

Liability. 

- Liability — Non-disclosure of principal's 

name. 

Executant is personallv liable whe^e he did not 
disclo'se principal’s name at or before execution 
of a pro note. and Kanhaiya Lai. JJ.) 

Nasile Ullah V Ananda Singh 67 I. C 45 : 

18 A. L. J. 831 : 2 U. P. L. B. (A.) 304. 

- JAahiliiy — Company. 

Execution of pro-note by a person within the 
scope of his authority entails the liability of 
company. [Macleod^ C. J. and Coyatee. J.) 
Poona Chitrashala Steam Press v, Gajanan 
Industrial and Tpading Co. 

24 Bom. I. E. 365 : 1923 B. 29. 

- Liability — Construction — Note payable 

on demand — Overdue. 

Where a note pavabte on demand is negotiat¬ 
ed, it is not overdue, for affecting the holder with 
defects of title, of which be had no notice, though 
a reaso'nable time for presenting it for payment, 
has pa«sed after it is issued, {Mooheriee and 
Chaudhuri, JJ.) D. N. Shah & Co v. Bengal 
National Bank. 47 Cal. 861 : 

60 I. C. 940 : 33 C. L. J. 641 

- Li a hili (y — Payee — Village communi ty — 

Enforceability. 

An agreement to pay a sum of money to a 
village community can be enforced in a suit 
{Krishnan. J.) Budavaram v, Novla Ibbundram. 

(1923. M. W. N. 237 : 
44 HL. L. J. 240 : 1923 JtL. 434. 


—-- ‘Liabiliiy^Note by guardian of minor. 

When it was described in the body of the note 
that the executant of that promissory note was 
the guardian of a minor and it was stated that 
the necessity for borrowing the money was 
arising from the minor's father's debt, the minor 
was not held responsible for the promissory note 
and was not liable to pay the money. [Oldfield 
and Sadasiva Aiyar, JJ.) Ramaswami Mudaliar 
V Muthuswami Aiyar. 

30 1. C, 481 (1). 

_ Liability—Conditional execution. 

A person signing a promissory note on tbe 
condition that another should join in the execution 
and be made jointly l»able, is not liable, if the 
latter d« cs not so join. [Sadasiva Aiyar, J.) 

AUIRTHAM PiLLAI V. NANJAH GoUNDAN. 

AMIKTha ^ ^ ^ ^ ^ ^ JJ 250 : 

28 I. C. 464 : 1 L, W. 243 : 26 M. L J. 257. 


■^Liabi lity—Covenant—Breach 


A, as B’s agent took in the na^ne of a third 
oarty, a ner>‘»able promissory note from C. B t 
debtor for the sum duc. On settlement of 


PROMISSORY NOTE—Stamp. 

accounts betwen A and B in May 1905 it was 
settled that A should deliver to B the said prrmis- 
sorv note duly endorsed. A tailed to carry out this 
covenant and B sued in Decembar 19C6to recover 
from A the amount of the nrte. At the setibment 
of issues A consented to hand over the rote. As 
B was unable to sue on the original note bv A’s 
default to hand over the note in time it could not 
be said that B susiained no damage and the offer 
to perlorm the contract now could not affect B’s 
right of ac'ion. B can recover from A the note 
debt xBenson and Sundara Aiyar, JJ.) SuBRA* 
MANIAN CHETTY V. MuTHl>»S CHETTY. 

17 I. C. 721 : 36 Mad 639. 

-- —Liability — Extinguishment of-Execu- 

lion of fresh pfomissory note. 

A promissory note executed bv a number of 
persons is extinguished as against all the execu¬ 
tants bv the holder accepting in lieu thereof of 
a fresh note from some of the executants of the 
old note, and a suit cannot be brought on the dis¬ 
charged note against those of (he executants who 
have not joined in the second note. The case of 
a mortgage might stand on a diffeient fcoiing 3o 
All. 178 ; 22 All. 307 : 33 Cal. 812 ; 39 Mad. 4C9 
Dis. \Pratl. J,) C. P. R. F. Chi-tty v. K. Mal- 

12 Bar B. T. 65 ; 
61 I. C. 677 : 10 L. B E. 4, 

- Liability—Joint executants. 

When two Cheity Brms sign joint and several 
promissory notes they are both jointly interested 
in the moneys borrowed. \Hartncll and 
Twomey, JJ.) Bank of Rangoon, Ltd, v. 
SOMASUNDARAM ChETTY, 8 Bu . L. T 1 : 

20 I. C. 363 : 8 I. B. E 168. 

Stamp. 

- Stamp—Not properly cancelled—Other 

evidence of loan 

Where in a suit upon a promissory hole the 
note is inadmissible because the stamp on it is 
ineffectually cancelled the plaintiff may lely upon 
other evidence regarding the loan. 23 Cal. 851 - 
24 Coro. 360 ; 28 Pom, 432 ; 6 I. C. )26 Apvrl 
26 All. 178 ; 7 Cal 256 Dist. [Richards, 

C. J. and Bannerjee, J,) Ram Sarup v. Iasoda 
Kunwar. 84 All 168 : 

131. C. 188 : 9 A. L J, 72. 

- Stamp—Want of—Effect. 

Nothing can be recovered on an unstamped 
pro-note which is inadmissible in evidence and 

which was passed on the settlement of accounts 
between principal and agent as no obi gation is 
completeU created. iBenson and Sundara Aiyar. 
JJ.) SUBRAMANIA CheTTV v. MuTHIA ChETTV. * 

17 I. C. 721 : 36 Mad 639. 

Stamp Insufficient—Execution admit¬ 
ted — Whether suit lies. 

A plff, having no cause of action apart from an 
insufficiently stamped pro-note cannot succeed at 
all. even though he does not sue on the note and 
the deft admits execution thereof. 2 L. B R 333 
Relied upon. [Twomey, J.) Bally Singh v. 
BhuGWAN Dass Kalwar. 7 Bur. L T. 95 : 

23 I. C. 976 : 7 L. B. B, 101. 
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PROMISSORY NOTE—Mifloellaneoua. 

HieceMaoeoas. 

- Fill'd with plaint Missing from Court's 

Records — Suit if fails. 

A pla iif'fl's «.ui( oQ a prom ssnry note cannot 
fail by reason of his inab'li'y t i produce ihe 
orii^iiial document before the Court owing to i s 
having been -tolen or rmsUid from the Court s 
Records. {Fletcher and Teunon JJ.) Hak hra- 
8AD DaS> V. bAKSHI BENDBSWA M PkOSAD SINGH. 

31 I. C. 30 : 19 C. W. N. 860. 

- limitation Act, Arts. 69 and 80. 

The period of limitation for bringing the suit on 
promissory note was g >verned by Art. 69 o** 80, 
thesiaiting point nf t te limitation being six 
months after the dale of tie note. (:>cshagiri 
Aiyar a-^d Moore, JJ.) Ponnuswami Chetty 
V. The Velloke Commercial Bank. Ltd. 

27 M L T 81 : (1920) M W. N. 7h : 
66 I. C. 384 : 11 L. W. 28 : 38 M L. J. 70. 

- Suit on — Head of Mutt, executing — 

Whether personally habit. 

Tne head of a M itt is person-»Hy liable on 
promissory notes executed by him unless he 
has contracted hitnseU out of such liability. 
EdabiHcr v, Farroiu, 17 R. R. .^45 F 11. {Wa lis, 
Offg. C J. and Seshagirt Aiyar, J ) Kasivasi 
Sumasondara Thambiran V, Venkatanakayana 
PiLLAY. 26 I. C. 366. 

—Suit on—Failure of consideration, a plea 
—Specific consideration set up by plaintiff found 
false—Effect on swt —Onus. 

Where in a suit on a pr nnissorv note the dc* 
fenda t admits c'iecution nut pleads want of 
considerai'Oil a^d 'he plaiatiff then sets up a 
specific consideration both of which is f uad 
false, there should be a decree for the plaintiff in 
as<i.nCh as t'leo ms, where execatio i 's admitted, 
is on tlie defendant to prove his case which he 
has not discharged {Sundara Aiyar^ J.. contra.) 
Where t ie only consideration put forward by the 
plaintiffs for the suit, a pro*no e is found to be 
false, no question of onus arises; an admission by 
a party in his evidence unretracted and adhered 
to by him is as much binding on him as one in 
the pleadings or as his sia*emci't in the negotiable 
instrument iiself (Ahdur Rahim and 'sundara 
Ahar Jf.) Venkataraghavalu Cketty v. 
Sabhapathy Chetty. 

10 M L f. 269 : (1911) 2 M W. N 253 : 

12 1. C. 250 : 31 M. L. J. 1013. 

- Pledge of. 

A pro-n >ie can be the subject of a pledge. 
{Young, J.) Mamsa Bros, r;. Sallayjfe. 

46 1. C. 609. 

PROOF. 

S^^(ll Evidence. 

(2) Evidence Act. 

PROPRIETARY RIGHTS. 

See (1» Lanolo <d and Tenant. 

(2) Land 1 enure. 

(3) Local Acts. 

PROPRIETORS OP VILLAGE. 

See (1) Community. 

(2) Co sharers. 

(3) Local Acts. 


, PROVIDENT INSDBANCE SOCIETIES ACT (V OP 
1912 , S. 2. 

PROSTITDTE. 

See Hindu Law. 

PROVIDSiNT FUNDS ACT (IV OF 1897). 

- - -Rules regulating General Provident 
Fnnd,R —Assignment m favour of illegitimate 
chtid in presence of widow and daughters. 

Whf^re a person assigned the whole of his 
Provident Fund in favour of an illegitimale son in 
the presence of the widow andtwo daughter's; held 
that *he assignment was N/'rn and that the 

Fund must be divided between the widow and the 
daughters in accordance with R 10 (2). iRigg, J.) 
Vaz V. Maddox. 64 I C. 62 : 13 Bur. L. T. 212. 

-S 4— Provincial Insolvency Act, Ss. 16, 

43—Disposal of, by insolvent—Whether fraudu¬ 
lent transfer. 

Under S 4. the Receiver or Ihe creditor has no 
right to the provident fund of the insolvent and 
his d'srvosal of it is n'*t fraudulent and nunishablo 
under the Provincial Insolvency Act. Sec. 43. 
[Shah and f'rump, JJ.) NaGINDAS BHUKHANDAS 
V. Ghelabhai, 44 Bom 673. 

66 I. C. 450 : 33 Bom. L. R 322. 

-8. 4 11) — Attachment of funds — Illegal 

— C. P Code, S. 115. 

Under S. 4 (1) of the Provident Fund Act money 
in such fund is protected, from atfachment by 
credit *rs even after the death of the subscriber. 
If a Court attaches such pronertv, it amounts to 
an u'iurpation of au’hority and the H gh Court 
w 11 interfere in revision under S. 115, C. P. C. 
{Rankin J , Hindley ’». JoY Varain Marwari. 
46 Cal. 969 : 64 I. C. 439 ; 34 C. W. N. 288. 

-S. 4 —Interest, claim to—Oral evidence. 

Where a pro note is inadmissible in evidence. 
oral ev idc'ice is not ad nl^siblc under S. 91 of 
the Act to prove the terms of the cnotr.act for pay¬ 
ment of interest and therefore claim for interest 
under the document cannot be maintained, but 
the Court mav allow dam iges in liou of interest. 
{Maokerfee and Beachcr tft, //.» Ram Ba«adUR 
V D.asuri Ram. 19 I. C. 8*0 : 17 C. L. J. 399. 

- - Ru'es under — Rule ^0—Scope of. 

Money standing to the credit of a retired 
cnplovee Is attachable. {Richardson and Ghose, 
rj) Raj Kumar Mukhbrjee v. W. G. Godfrey. 

1b 22 Cal. 196. 

PROVIDENT INSURANCE SOCIETIES ACT (V of 
1913.) 

_ ^8s. 2 and 21—1 nsurance Company 

Registration und^r the Art, if necessary. 

An Insurance Society whether it is already a 
corporate comoany or whet’ier its share-capital 
is divided into shares or not. TCgistration under 
the Provident Insurance Societies Act is ncces- 
sarv. bef ire business can be carried on under the 
enndit oMs laid down in the Act 40 Cal. 570 Expl. 
{Holmwood and Chapman, JJ.) THE DY. 
Superintendent and Remembrancer of Legal 
Affairs, Bengal v Sital Chandra Pal. 

42 Cal. 300 : 16 Cr, L. J. 149 : 27 I. C. 813 : 

18 C.W. K. ll®2. 
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PROVINCIAL INSOLVENCY ACT (III OF 1907). 

———/I pplicnhility—Proceedings under Agra 
Tenancy AcL 

AUer decrees for arrears of rent hid been 
obfa ned under the Agra Tenancy Act against 
some tenants, they were adjudicated insolvents 
The decree-holder then brought a suit with the 
permission of the Insolvency court for a decUra- 
Uon that certain transfers by the insol-'ent were 
invali'^, as being ine»^ely sham and collusive 
transfers. Held, as the Provincial Insolvency 
Act did n t applv to govern or affect rig‘ ts under 
the Agra Tenancy Act, ihe suit did not lie. 43 
All. SIC (PB ) Foil. :^er 7.—A decree 

holder, who is the landlord of a i agricultural 
tenancy to which the ^gra Tenancy Act 
applies, is not a creditor under the Pro¬ 
vincial Insolvency Act in respect of nis rent 
or decree. His decree is not a provable debt. 
{Piggott and IVal^h, JJ.) PaR64ti v. R^ja 
Shvam Rikh. 44 A. 296 : L. B 3 A 73 (Rev.) : 

20 AL.J. 147 : 1922 All. 74. 

- ■ ** PrO''eedings" explained—The stran' 
ger to bankruptcy if can be made to pay. 

Per Walsh, J .— Wherever the word “proceed¬ 
ings” occurs in the Insolvency Act, a proceeding 
in a Court is intended. The Act does not provide 
for a court callir>g upon a stranger to bankruptcy 
to show cause why a certain sum, which may or 
may not be due Irom him should not be oaid by 
him. [Piggott and Walsh, JJ.] C”eda Lal v. 
Lachman Prasad. 39 All. 267 : 37 I. C. 630 : 

13 A. L. J 2a3. 

- Petition filed behre Act V of 19^0— 

Procedure—Which act to govern. 

Where the insolvency petition was filed under 
Act III of 10')7. shortly before the new Ac^ came 
into force, it has to be proceeded with u ider the 
provisions of the old Act. {M icleod, C. J- and 
Shah, J.) The Laxmi Hank. Ltd v. Ramachandra 
NaraVan Aprs. 46 Bon 737 ; 

24 Bom. L. B 292 : 1923 Bom. 80. 

-- Unsuccessful claimant—Suit —R'-ceiver. 

There is nothing in the Provnciil Insolvency 
Act |I9h7p expressly or irapliedty precluding an 
unsuccessful claimant from bring-ng a regular 
action to establish his title to properties seized 
by the Insolvency Court or the Receiver [Shadi 
Lai. C J. and Wilberforce, J ) Ram piyara t; 
BhaNa Mal. 2 L^h 117 : 61 I C 332 : 

3 U. F. L B. (Lah ) 40. 

___ Adiudioition under earlier law—Sub’ 

sequent proceedings—Whether governed by the 
new Act. 

Where a firm was declared insolvent before the 
Act of 1907 all subsequent p oceedings could 
not be regarded as order-< under the old enact, 
ment. The new Act will govern ah such subse 
Aiuent proceedings {Rattigan, J t Chuni Lal 
V. BEHARI Lal. 33 I. C. 995 : 21 P. W. B. 1916. 

_(V OF 1920). 

___ Decree against debtor—Not-binding on 

Receive*". ^ . * l j i. 

The Receiver in in^oWencv is not bouna bv a 

<iecree obtained against the judgmeH-debtor. 

There is always the possibility of its having been 

C D—VOL. IV 59 


provincial insolvency act (V OF 1920) 

S. 2. 

collusive between the parties when the judgment 
debtor would not have cared what the amount of 
the df cree a^^ainst him was. ( Walsh and Ryves, 

JJ.) Shahamat A« I 7i. Rahim Bux. 

L. B. 3 A. 436 ; 1923 All. 33 (1). 

! - Fraudulent transfer by Insolvent — 

Inquiry — Proudure. 

An Ins 1-encv Court h^s to administer the law 
under its own procedure ai d to decide ques'ions 
covered b\ the provisions of the Act. But the 
Court has also to apply and to decide all ques- 
t’ons of gener''! law including such questions as 
are ra'sed bv S. 53 of the T. P. Act. V\ here a 
sale bv an ins< bent is impeached as one made 
with intent to defraud and delay creditors, a full 
inquiry should be made as to the bona fides of 
the transaction and the provisions of the C. P. 
C are applicat'le to such inquiry ; there ought to 
be sworn testimony ard the same ca^e used with 
regard to documents at»d the admission or rejec¬ 
tion of documenlary ev jdence. as in a suit. {Walsh 
and Watlach, JJ.\ Shikri Pbasad v. Aziz Ali. 

19 A L.J. 862 : 63 I. C 601 : 3 U P.L.R. (A | 195. 

- 'Receiver, atfaohment of Prop*>rtyby — 

Prot'rty if belongs to in^vlvt nt~ Burden of proof. 

Where the Receiver at'aches certain properties 
as beloTiging to the insolvent and the person fn 
possession objects to it. the onus is on the 
Receiver to show that the p'operties are those of 
the insolvent. The question of the obiector’s 
exclusive possession is not one for determination 
bv an Insolvewcv Court. {Walsh and Ryves, JJ.) 
Khazano V. Banwari Lal. 

63 I. c. 619 : 19 A. L.J. 497. 

- Old and New Acts — Procedure, 

Where the Act of 1907 was in lorce when the 
retition in insolvercy was presented but the ad¬ 
judication order was passed after the Act ol 1920 
came into Jorce, the procedure under the new 
Act will govern. Bat orders pa sed under the old 
Act or lights obtained thereunder are not affect¬ 
ed bv the new Act. {Kumaraswamv Sastry, J,) 
Rangiah Chfttiar V. annasamy Alwar 
Aiyangar. 0923) M. W. N. 840 : 18 L. W. 836 : 

1924 Had. 368. 

-Ss 2 (1), (8). 6R. 80 (1* (a)-(i907) 2 (1). 

(8», 18,52 ( 1 ) la)— Order of adjudication — Effect 
— Vesting of property. 

Where an Offic»aI Receiver makes an order 
of adjudica ion under S. 52 U) (a) of the Act the 
insolvent's estate does not thereuoon vest in him 
under S. 18 of the Act ; it only does so in pursu¬ 
ance of an order ol the Court, and in exercising 
the delegated powers, the Offical Receiver is not 
a Court within S. 2 (I), (8) of the Act. {Oldfield 
and Sesha git i Iyer, J J.) Muthusami v SomoO 
Kanpiar. 43 Mad. 869 : 12 L W 262 ; 

(1920) M. W. N. 537 : 59 1. C. 507: 39 M.L.J. 438. 

- S. 2 (b)— 'Property' share in the joint 

family property-Suit for partition by Receiver of 
Insolvents share will lie. 

The insolvent’s undivided share in the pro¬ 
perty of the joint family of which he is a mem¬ 
ber is ‘properly’ within the meaning of the 
Insolvency Act and therefore the Receiver can 
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PB07IHCIAL INSOLVENCY ACT (V OF 1920), 
S 2 

sue for partifion ‘he share of insolvent. 3 C. 
198 'P.C) {Daniels a»d Dnlal, A.J.Cs) Lal 
Bahadur v. Paspat dras*d. 

10 0 L.J. 31:9 0. A. A.L.B. ITS ; 
26 0. C. 384 : 1923 Oudh 154 

- Si. 2 fd). 28. 66—<19071 2 (e). 16 and )8. 

— Vesting of f,rop^rfy—Father of faint Hindu 
family adju'^icated insolvent—Son*s share invests 
in Official Receiver. 

If the father in a joint Mitakshara family is ad¬ 
judicated an insolvent he has a ripht to dispose 
of his son's interest in ancestral immoyeable 
estate for the payment of his own debts not con¬ 
tracted for immoral purposes. The fon’s «hare 
in the joint family property is ‘propettv’ within 
the Insolvency Act and vests in the Receiver on 
the making of the order of adjudication. 7 Horn. 
43« ; 19 Mad. 74 and 26 Mid 2t4. Ref. The 
plaintiff need rot establish, that the debts of the 
father had been incurred for legal necessity but 
the onus is upon the deft, to show that the drbts 
had been incurred for immoral purposes. 15 P. R. 
1918 Ppl . 39 All. 437 IP. C.). Ref. (Broadway 
and Abdul Raoof, JJ.) Harmukh Rai Munna 
Lal V. Radha Mohan. 64 I. C 931 • 

168 F. B. 1919' 

--—Sr 2(4), 21—(1907) Si. 2 and 13—“Peo- 

per>y '^— Undivided share — Rereiver. 

An iosolvent's undivided share in the joint 
family property is not “property’’ a** defined in 
S. 2 i" eespect of which a receiver can be 
appointed. (Lindsay, J. C.) Anant Singh v. 
Kalka Singh. 48 I. C. 626 : 6 0. L. J. 666. 

-S. 2 (d)— Property — Undivided interest 

of sons is 

Under the Mitakshara Law a father has the 
right to dispose of his son’s interest in ancestral 
immoveable estate for the payment of his own 
debts not c ntracted for immoral purposes and 
such interest therefore is “property’’ within the 
meaining of S. 2 of the Prov, Ins. Act, and on tbe 
father bemg adjudged insolvent vests in the Re¬ 
ceiver. 54 I C.931 : 158 P. R. 1919 Foil. 39 A. 
437 P C. Cons. & Dis. [Raymond, A. J. C.» Chel- 
LARAM V. Official Receiver. 1923 S. £0. 

- 8s. 2 (1) (dl and 28— '^Property*'—Joint 

family property^If vests in Receiier, 

Definii'OD of property under Prov. Ins. Act 
includes property over which a man has dispos¬ 
ing power for his benefit. Joint family propofty 
does not vest in the Receiver on an order of adju¬ 
dication against a Hindu father (Das and Kul- 
want Sahay, JJ.) Sant Prasad Singh v. Sheo* 
DUT Singh. 2 Pat. 724 : l»24 P. 269 

- 8s. 8. 76—(19071 Si. 3, 46— Insolvency — 

Matter—Order of bubordtnate Judge—Appeal to 
High Court does not lie. 

An appeal lies to the District Court and not to 
the High Court, from an order made by a court 
subordinate to the District Court in the exercise 
of insolvency jurisdiction although in respect 
of such suits they have concurrent ju*isdiction. 
[Chatterjea and Newbould, JJ.) Nidhon Mul* 
LICK 1 /. Hamani Mohan Goswami. 63 I. C. 848. 

-8. Power of Dt. Judge—Transfer to 

Bub‘Judge. 


PROVINCIAL INSOLVENCY ACT (V OF 1920),. 

8 4. * 

Under S. 3 of prov. ins. Act a District Judge 
cannot transfer a petition for disnosal to a Sub- 
Court wh’ch Only can deal with creditor's peti- 
ti'vps. ^Spencer and Deva Doss, JJ ) Premchand 
I vnoj! V. SoLETi Gopai.appa. 

45 M.L. J. 689 : 18 L.W. 686 : (1923) X W N. 764r 

1934 M. 898. 

- S 8— Adjudi'-afion of faiher of Hindu 

joint family — C.^'n's shares if Vest in Official 
Receiver — Procedure. 

Where in a joint Hindu family consisting of a 
father and his minor sons, the father r»’as adjudi¬ 
cated an insolvent and the sons object to the sale 
of the whole family properties by the Offici'>l Re¬ 
ceiver on tbe ground that thev are not li^»ble to 
the debts of ihf ir father, it is the du*v of the offi¬ 
cial Receiver to decide, before he pats un the 
property for sale, the question whether the son 
is liable for U'e father’s debts. No’ification of the 
son’s objection* to the bidders st the sale is 
not cuffic'ert ar d proper. 41 M. 9^*5 Ref. l^P^ncer 
and V^nkaiasubha Rao,JJ.) Panja Ramachan- 
DRA Rao v. Gurraju. 18 L W 282: 

1924 M. 147. 

- 8. 4 —Attachment of Property—Decision 

of In<olvencv Cf'urt—Finality of. 

Where certain property is attached bv the 
Receiver in an insolvency as the property of the 
Insolvent, and a person claiming 'hat property 
prefers an ohjrction which is adjudicated upon 
hv the insolvency Court under 4 of the Act • 
such decision i« final and binding upon thn par¬ 
ties and cannot be reagitated in a suit in a Civil 
Court. (Banerji, J.) Basra Bfg*m v. SHKa 
Narain. 1923 A. 293 r3). 

-8i 4, 75 /21 —Fraudulent transfer by 

Insolvent before Insolvency — Inqwry — Decision — 
Appeal ties. 

A decision on a question whether an insolvent 
sold h’S property three year* before his insolven¬ 
cy with intent to delay or defraud crediiors is a 
deC’S'on on a question of title within S 4the 
Act and is arpealable under R. 75 '2) of 
the Act. {Walsh ana Wallach^ J J ) Shikri Prasad- 
V, Aziz Ah. 19 A. L. J 862: 63 1. C. 601 : 

3 U. P L. B. (A) 195- 

-8. 4 —Regular suit, if lies. 

Prior to the passing of the Insolvency Act, 1930,. 
a claimant whose petition has been dismissed 
could ^s'ablish his right to the property attached 
by bring!' g a regular suit. (Shadi Lal„ C. J. 
and Wilbcrforce, J.) Ram Piyara v. BhanA Mal. 

3 I ah L. J. 283. 

-8.4 —Question of title—Right to deetd^^ 

—When not to be exercised. 

Though an Insolvency Court can adjudicate on 
ques' ons of title, still if such adiudication by the 
Court will not remove a person Irom the posses¬ 
sion of property because the iosolveot himseli has 
not a present right to remove him it should be 
not decided upon bv ‘hat Court, (^fencer and 
Pavadoss, JJ.) The Official Receiver South 
Arcut V. Perumal PiLLAi. 18t.W, M4r 

S3X. L. T. (H. C.)230 : 1924X.3ST- 
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-Si. 4, 5 and 66— Insolvency court — Pur- 

ohaser of insolvent's property from Official Recei 
ver can apply for order for delivery of posses¬ 
sion. 

Under Ss 4, 5 and 56 of the Provincial Insolvency 
Act iV of 1920) a purchaser from the Official Re¬ 
ceiver has tbe right to apply to the liis>ivencv 
Court for an order for delivery of possession of 
the property purchased by him as against a third 
party wno resists him in obtaining possession. 
Clause (3) of S. 56 of the Act is not limited to 
the case of an appliciiiou by the Receiver. 
Difference between the powers of the Court 
under t^^e old Act III of 1907 and under the new 
Act p' inted out. [Aylitig and Venkatasuhba Rao, 

JJ.) S. R S. T. R. M. Ramaswami Chettiar 
V. T. S. Ramaswami Aiyangak. 

46 Mad. 434 : 42 M. L. J. 185 : 
(1922) M. W N. 110 : 15 L. W. 273 • 
31 M L. T. 86 : 1922 Mad. 147 

-—S. A—Court can decide claim of th>rd 

parties. 

Under S. 4 of the Act a Court h?.s full power to 
decide toe merits of the claim of third parties. 
{Macnair^ A.J.C.) Gangadhar v. SridhaR. 

6i I. C. 589. 


-S. 4 (1)— Decision on question of title — 

Powers of insolvency court^Taking of evidence. 

Though the insolvency court has power under 
S. 4, Sub'S. (1) of th« Provincial Insolvency Act 
to decide a question of t tie, it has al>o fuil discre¬ 
tion to follow ihe course laid down.in S. 4, sub-S 
(3) (i e) to refuse to decide questions of title and 
to direct the sale of the insolvent's right, title and 
interest whatever th^t might be. It is ep ough of 
the court if it is i-atisfied on the report of tbe 
Receiver and of the answers given bv ihe Insol¬ 
vent that the debtor had some saleable interest 
ID the property. [Chalterpa and CHoitner, //.» 
Jitendra Nath Bhattacharjee v. Fateh 
Singh Nahor. 72 I. C. 320 : 26 C. W. N. 921. 


---—^S. 4 (2) —Claim by strangers to property 

can he gone into by Civil Courts. 

Under the new Act if a question of title has 
been actua ly raised b/ a stranger to the insol¬ 
vency and decided bv the Insolvency Court the 
decision is final, d the question caonot be re¬ 
opened in a separate regular suit. This however 
does not mean that exclusive jurisdiction has 
been conieried On the Insolvency Court, and tnat 
the only remedy open t • the aggrieved stranger is 
to apply to that C urt. Where a person has been 
made no attem« t to bring the matier uii before the 
Insolvency Court and there is no order of’he 
Insolvency Court wh’ch can be pointed out as 
amounting to a decision within the meaning of 
sub-clause (2) of S. 4. he is at perfect liberty to 
have recourse to the ordinary Civil Courts. {Lxnd- 
sav and Sulaiman, JJ.) Mahrana v, David 

31 A L.J. 737 : L.K. 4 A. (Civ.) 488 • 48 A. 16 : 

1924 A 140 

___S.4(2) and {^)—Attachment of stranger's 

Property—Remedy of person—Qu stionof title — 
Decision of Insolucnoy Court—Procedure. 

If the Receiver in an insolvency wrongly 
attaches a stranger’s property as the insolvent’s, 


PROVINCIAL INSOLVENCY ACT (V OF 1920). S. 5, 

the stranger may appeal to the Insolvency Court 
against the act of tne Receiver or he may sue him 
in a Civil Court as a trespasser. If he elects the 
former course, he cannot afterwards turn round 
and litigate the matter afresh in a Civil Court • 
and under S. 4 (2) of the Pro. Ins. Act, a decision 
on a question of title by the Insolvency Court is 
final ■’nd binding as between the person asserting 
it and the insolvent’s estate. If the Insolvency 
Court finds that serious and difficul questions of 
mortgage and other securities arise over the deb¬ 
tor s property which it does not deem expedient 
or necessary to decide itself, but prefers to leave 
t > the contending creditors to fight out in an 
ordinary Civil Court, it may, if it has reason to 
believe that notwithstanding soc.i securities the 
debtor has an interest, forth with direct the sale of 
such interest which would not affect the right of 

tbe contending creditors; and if it decides to 
exercise its jurisdiction under S. 4 (3), it ought to 
make it clear beyond ques'ion that it is doing so 
and the reason for the course it is taking. In decid¬ 
ing any question of title the claimant must be 
heard on the merits however weak his title may 
appear to be. \Wahh and Ryves, JJ.) MisRi Lal 
V. Kanhaiya Lal Sharma. L. R. 3 a. 286 : 

1922 A. 128. 


.- 8,4(3)— Question of title—Sale of the 

insolvent's Property. 

An Insolvency Court has, no doubt, under S. 4 
(3) lull powers to decide a question oi title but 
the court when it d^es not deem it necessary or 
expedient to decide any question of the nature 
referred to in sub-section (1) but has reason to 
believe that the debtor has a saleable interest in 
any property may. without further inquiry, sell 
such interest in such manner and subject lo such 
conditions as it may think fit {Chatterjee and 
ChoUner, JJ.) Jitendra Nath Bhattachar¬ 
jee V. Fateh Singh Nahar, 26 C. W. N. 931 : 

1924 C. 533. 


-S. 6— Insolvency appeal—Powers of Court. 

S. 5 of Ihe Act gives a District ludge when sil¬ 
ting as an appellate Court the same powers under 
the C. P. Code as he would have had, if he had 
been s iting to hear any ordinary appeal. (Prg- 
goitand Walsh, //.) MoNnu Lal v. Kunju 
Behari Lal. 44 All. 606 : 

4 V. P. L. R. (A.) 66 ; 

L. B. 3 A 295 : 20 A. L. J. 517 : 1922 A 206. 

-Ss 6. 47-C P.C.,0 21 R 7i—Soope 

of Sec. 47 Applicability of 0. 21,/? 71. 

As regards the Court’s powers and duties in 
connection with sale of property, 'he o-'ieration of 
S. 47 of the Insolvency Act, in connection with the 
Receiver’s sale of the insolvent’s property is not 
the same as the operation of O. 21 of the C P. C. 
which deals with the execution of civ i court 
decrees ; and so R. 71, 0-21 of C.P C. cannot be 
invoked by the Receiver for realising a loss sus¬ 
tained by the failure of the highest bidder at the 
auction sale of the insolvent’s property to deposit 
one fourth of the purchase monev. [Piggott and 
Walsh.Jl) Cheda Lal v. L'CHMan Parfhad. 

89 All. 267 : 37 I. C. 830 : 16 A. L J. 253. 

--S. 6—11807) S. ^l~Attaohment—Pro¬ 
cedure. 
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S.-c 47 ’ays down no procedure for effecting an 
atJachmei t ; so the Court must follow the s^me 
procedure as it would do in the exercise of its 
-or'grnal civil jurisdiction. [Ry^a and Ptggolijj I 
Hashmat Biiii V . Hhagwan Das 

36 All. 65 ; 24 I. C. 752 : 12 A. L. J. 24. 

-S. 5—(19071 S, ^1-Scope of. 

The powers referred to under S. 47 arc powers 
to be exercised in proceedings whir.h the Iosol> 
vency Court has power to ente’tain under other 
provisions of the Act. 7 I. C. 76.5 Koll. [Rioha'd' 
-SOW and IVultnslcy, JJ ) NilmoNY v. OuhGa 
Charan. 46 I. C. 377. 

-S. 6-(1907) S. 47—0 P. C.. Sch. II. 

A court cannot refer to arbitra’ors, a proceed • 
ing in Insolvency as Sch. II of the C. P. C. does 
not apolv to proceedings under the Pro. Insol¬ 
vency Act (1907). 8« P. R. J8'<7, Ref. {Ralhgan, 
J.) Ladha Singh v. Bhag Singh, 

50 P. R 1916 : 135 P. W. R. 1916 J 
34 I. C 549 : 151 P. L. R. 1916. 

-.8. 5—(1907) S. 47— Limitation — Exten¬ 
sion of time 

Section 5 of the Limitation Act (1908). can be 
applied to cases under the Pro I ns .1. Act. iChevis, 
J.) Ram Kishp.n v. Umbao HtBi 

33 I. C, 730 : 80 P. W. R. 1916. 

-8. 5 — Insolvency Court can review its 

own order. 

Under S. 5 an Insolvency Court haa the same 
powers and follows the same procedure as in the 
excrc'se of us civil jurisdiction and hence it has 
power to review its own O’dcr. {Spmeer and 
Venkatasubha Rao^ JJ) Official Receiver, 
Tanjore V, Nataraja Sasthigal. 46 Mad- 405 : 

44 M L. i. 25) : (1923) H. W. N. 212 : 

1923 Mad. 3^6. 

■-S 5 —(1907) 8.47— Dt. Court, power of, to 

stay sale in the i>ub-Court. 

The Dl. Judge has no jurisebetion to stay a sale 
pToceed'ng in the Sub Court, edherunder S. 47 or 
S. 151, C P Code. {Sadas'V'i Aiyar and Moore, 
JJ.) BASHYAM REUDI V SOMASUNDARAM CHETTI. 

32 I. C. 897 : 3 L W. 250. 

- 8. 6—(1907) S 47 [2) —Vesting order— 

When abuse of process. 

A vesting order of a property to which the in¬ 
solvent had oi Iv a very doubtful claim, would 
amount to an abuse of the process of the Court, 
but not so if the insolvent had a strong ^prima 
faoie' claim to the property, and the Court is not 
debarred from h Iding an inquiry as to such 
claims, [Macnair, A. J. C.) GaNGADH*r v. Smri* 
DHAR. 61 I. C. 689 

- 8. 6—(1907) S. 47—C. l\ C„ O 39, R. 1 

— Injunction—insolvency Court, when can is>ue. 

The insolvency Couit cannot stay every pending 
litigation but can only issue an injunction, if cir 
cumstances enumerated in O. 39, R. 1. C. P. C 
are proved to exist. Since a Court cannot under 
O. 39, R 1. issue an injui etton upon a person not 
a pany before it, the Insolvency Court also cannot 
issue an injunction against a person not a party 


PROVINCIAL INSOLVENCY ACT (V OF 1920), 8. 6. 

before it. [Mullick and Thornhill, JJ.) Ram Sun- 
DAR Rai V. Ram Dheyan 8 Pat L. J. 466: 

5 Pat. L. W. 250 ; 46 I. C. 224 : 

(1918) Fat. 303. 

-8. 5—(1907) B.AQ-Leave to appeal— 

Order dismissing petition for ftaud, etc ,— When 
tits. 

No appeal lies from an order of dismissal of an 
insolvencv petiiion made on the groui d of fraud, 
etc., except with the leave of tne District Court or 
the H'gh Court [Rox,C J. and Hortnoll, /,) 
Ramanathan Pillai V. M. L, V E. R M, Firm. 

7 Bur, L T 8S : 24 I C. 438 : 7 L. B R. 257. 

-S. 6 (1)-(1907) 8. 47 (D—C P, C. S. 21 

— Apphcability of. 

Section 21, C.P C., is not applicable to pro-^eed- 
ingH uodcT the Pro Ins. Act by virtire of S. 47 (1) 
of the Act (1907. Objection to the jurisdiction of 
the I nsolvency Court can betaken oti appeal. 
{Moukerjec and Beachcroff, JJ-i Madho PrasaD 
V. A. N WALTON 20 I. c. 370 : 18 C. W. N. lOoO. 

-Ss. 6, 2)-(1607) Ss. 4 and 6 {!) —Adjudi¬ 
cation, refusal of — Grounds. 

A judge cannot dismiss a debtor’s petition for in¬ 
solvency saving that he is not satisfied that the 
debtor is unable to pav his debts. {Jenkins C. 7. 
and Coxe, J.\ Kali Kumar Das v Gopi Krish¬ 
na Roy. 12 I. C. 48 : 15 C. W. N. 990. 

-8 6 —(’907) 8 4— iiingle application 

against members of Hindu family — If uill He. 

A single aoplirati<m for adj ’dication may be 
filed against th? members of a joint Hindu family 
if thore members have been guilty of a joint act 
of fraudulent preference subject to the rule that 
if the apphcatloo were to be treated as a suit it 
should not be bad for miiltifariousness. iS uta- 
siva Aiyar and Napier, JJ.) Bolisetti MamayYA 
V Kolla Kottayya. 44 Mad 8t0 : 

29 M. L. T 288 : (1921) M W. N. 330 : 
63 I. C. 916 : l4 L. W. 428 : 40 M L.J. 670. 

- Sb. 6, 18-(1907), Sb4, Q—Creditor's peti' 

tion —Release by debtor anterior to debt — Peti¬ 
tion does no* lie 

Where a deed of release was executed by the 
debtor before the debt was incurred, the creditor 
is not entitled to present a ptjiition tor the ad- 
jud cation of his debtor on the ground of the re¬ 
lease deed being an act oi insob enev. {Ahdur 
Rahim and Sadasiva Aiyar,1J ) MOTUlA Chetty 
V. LakshmiNarsa Chetty. 81 1. C. 766 : 

IS L. W 141. 

-6s. 6, 25—(1907) Ss. 4 and 16— Unable 

to pay debts ”, Meaning of — Applt'atton if. 
maintainable—Abuse of process of the Couft. 

Under the Provincial Insolvency Act a debtor 
cantiot be declared an insolvent merely because 
he has actually on hand an amount less than his 
debts on the ground that he h.as to realise his as¬ 
sets from others. Use of Bankruptcy law for a 
purpose foreign to its object e.g,) ask ihe Court 
to realise debto* *s share oi family property from a 
brother refusing to give it is an abuse of the pro¬ 
cess and cannot be granted. Where an appliu®" 
tioQ amounts to an abuse of the process pt tbe 
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Court it will oot be granted. (Benson and St 4 n- 
dara Aiyar, JJ.) Ponnosawmy Chetty «. Na* 
rayanaswami Chetty. 14 tt. L. T. 305 : 

21 I. C. 293 : 25 M. L. J. 545. 

-S. 6 (a)—(1907) S. 4 (a)— Third person. 

The words •’third person” do not exclude 
coMveyacce to some ot the creditors as trustees 
lor the whole body n( creditors. Aiyar 

and Moore, JJ,) Official Receiver of Tkichi- 
NOPOLY Somasundaram Chettiar 

34 I. C. 602 : 30 M. L. J. 415. 


-Ss. 6 (a), 28—(1907) Ss, 4 (a), 16-->4ssrgfj- 

ment to trustee. 

An ass'gnment to trustees for the beneht ol 
creditors operates as a revocable mandate to the 
a>sig(iees. No trust is created until at least some 
of tbe creditors have assented to the deed; belore 
such assent the assignees are in tbe position of 
tru>tces de son tort and if the debtor is adjudi¬ 
cated insolvent before aS:>ent. the assets vest in 
the hands of the Olbcial Receiver. Until all the 
conditions ol the trust deed are lultilled, remu¬ 
neration should not be recovered by the t^u^tee. 
(Pratt, J, C, and Crouch, A. /• C.) Hassomal v. 
Kotumal. 19 I. C. 443 : 6 3. L R. 183. 


-8. 6 (b)—(1907) S. 4 (b)—Transfer of pro¬ 
perty—Collusive suit — Withdrawal. 

A collu>ive suit and subsequent withdrawal 
from or compromising of the same with the ex¬ 
press object of cutting a'-otner party in posses¬ 
sion of immoveable property amounts to a trans 
fer of property by an insolvent wiihin ihe mean¬ 
ing ol S. 4 (6). (Richards, C. J. and Piggott, J ) 
PURAN Nath Sadhek v. Atwakgir. 

29 I. C. 217 : 13 A. L. J. 434. 


-Sa,6 {b\ 27—(1907) Ss. 4 (b) and 16 

—Transfer with intent to deprive creditors — 

Firm—Partner—Adjudication, 

A transler of property with intent to delay or 
deteai creditors is an act ol insolvency, A notice 
suspending payment oi debts by one ol the part¬ 
ners ol a tirm cannot be used lor the purpose of 
getting an order of adjudication against the Brm 
but the only conclusion is that they were made 
with intent to deleat or delay the creditors. 
(pletoher and Duval, //.) Dsbendra Chandra 
Sarkar V. PURUSOTTAM Oas, 65 I. C. 186. 


_Ss. 6 (b) 75—(1907) Ss. 4 (b) and 

16 (1 —Revision by Chief Court—Question of 
fact- Question whether transfer was made with 
intent lo defeat or delay creditors. 

Tne Chief Court will noi interfere under S. 46 
1) with an order, made by the Dt. C urt in ap¬ 
peal unless some que-.tions of law has been 
wronglv decided. 16 A. 476 ; 27 A. 192; 21 B. 250 
Ref Theque^tini whethtra person transferred 
iiis property withintent to defeat or delay his ere 
ditoVs under S. 4 ,b) of the 

3 f I act. 20 C. 93 ; 21 A. ^96 : 19 C. 2a.4 ; 81 P.K. 
1908 D St. 34 M. 453. Ref. (Johnstone, C. J. 
jndbcotUSmilh,J,) Har P«asad Bhagat 
5”nGH. 102P.B.1916:36I.C.6P4: 


_8. 6 (bl—(1907) S. 4 {b)—Makesa transfer 

Nominal or sham deed. 


A nominal or benami deed of sale executed 
with intent to defraud creditors is an act rf bank¬ 
ruptcy within the ireaning of S. 4 (b) but a s^ara 
transfer net intended to be effective f. r any pur¬ 
pose and not affecting any ritht oi p»’operty does 
not fall within the sfciiMP. (Ayling and Ktish- 
nan,JJ.) SECKETAk Y OF StAI E i;. Daui Rhddi 
^'agiah. 25 M. L T. 12: 9 L W. 22 : 

60 I. C. 693 : 36 M. L. J. 180. 

-S. 6 (h). fd- at'd (e)—(1907) S. 4 (b). (d) 

and te)— Act of Insolvency. 

If the property ol debtor is only put up fo»- sale 
but not actually sold that does not amouj.t to an 
act of insolvency. Mere departure of the debtor 

from his dwelling bouse d‘'es not amount to an 

act of insolvency. His intmtion in departing, 
must be considered. (Fawcett, J, C.) AFPLIca- 
TION BY Dholam Das, In the matter of. 

56 1 C. 158 ; l^S L. R. 187. 

-S. 6 (e) — 1 lP07) S. 4— “ Act of an agent 

is fhatoflhe principal" for constituting acts of 
bankruptcy. 

For the purposes of committing acts of irsol- 
vency tbe act of an agent may be act of the prin- 
j cipal in India though Eogli>h Law requires an 
act of bankruptcy to be a personal act or default 
Departure oi an agent from place of business 
, becomes an act of insolvency ol the principal. 

2 C. W. N. 306 boll, (Spencer and Phillips, JJ.) 
Kalianji StNGH Bhai V Hank op Madras. 

39 Mad. 693 ; 3 I. W. 13 ; 31 I. C. 583 • 
(1916) 1 M W. N 12 : :i9 M. L. J. 788. 

-8. 7—(1907) S. 5 — Member of joint 

Hindu family. 

Members of joint Hindu family desirous of get¬ 
ting declared insolvent, must apply separately. 
(Chatterjee and P^-**ton. JJ.) Kalicharan Shak 
V. Hari Mohan Basak. 31 C. L J. 206 : 

68 I. C. 631 : 24 C. W. N. 461, 

-Si. 7, 10 and 69—(I907) 8s. 6 and a— 

Application for adnidication by debtor •Bad faith 
^Dismi'Sa of app’ication. 

Order of adjuoication follows as a mat er of 
course when the essentials under the Act are 
salisbed. Whether the debtor has committed acts 
of bad faith is to be determined at the time of 
discharge And not at the time of adjudicati'n.. 
{Chatterjee and ^'anton, JJ.\ MohirUddin Sar¬ 
kar V. Secretary Nadal Gramva Rindav 
Samiti. 57 I C. 977.- 

-Ss. 7 and 27 (1)— Petition for adjudica¬ 
tion — Alienations of debtor cannot be can¬ 
celled. 

In a petition for adjudication of a debtor the 
C^uit has no power to cancel alierations of the 
debtor, as coming under S, 6 (5i of the Act. It \s 
ihe Receiver who is empowered to take action 
lor tbe cancellation unde*’ S. 53 of the Act. (Ay- 
ling, O. C. J. and Odgers. J.) Ojntu Appireddi 
V. Gontu Cbinna Appipeddi. 

14 L. W. 639 : (19211 M. W. K. 816: 

66 I.C. 271 : 41 M. L. J. 606. 

-SB, 7 and U—(19u7) Ss. 6 and 6 (2)— 

“ Reside, " meaning of—Jurisdiction. 

The applicant in an insolvency case before the 
District Judge of Lucknow was found at the time 
to be residing at Lucknow with his relauTC bot. 
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had. soraetimes, previous to his application, been 
residing in the Central Provinces. that the 

District Judge ol Lucknow was wrong in refusing 
lo entertain the application. {LindsayC.) Vic¬ 
tor Ht. V Muhammad Gul Khan. 

39 I. C. 453 : 4 0. L. J. 106. 

-S, 7—11907) S. 6— Minor—Petition to 

adj udgc. 

A minor cannot be declared a bankrupt or 
made party to a petition in insolvency. [Lindsay, 
J. C.) jANAKi Prasad v. Girdhari Lal. 

19 1. C. 704 : 16 0. C. 68. 

-S. 7—(1907) S. 5 —Dismissn/ jor default 

-‘Res-judicata. 

A dismissal for default of an application for ad- 
tudication is no bar lo a fiesh application on the 
same lacts. [Jwala Prasad and Ross, JJ.) Ram 
Prasad Bhagat v. Mahadeb Lall. 

61 I. C. 870 : 2 Pat L. T. 385. 

-S. 7—(1907) 8. b — Heir of deceased deb¬ 
tor—Fraudulent alienation — Petition to adjudge 
heir—If maintainable. 

The petitioner and the person sought to be ad¬ 
judicated insolvent must be in the position of 
a creditor and debtor and therefore a creditor of 
the deceased cannot adjudge the heir an insol¬ 
vent. [Crouch, A J, C.) in the mailer of AN 
AI>PLIC#*LION BY bHlVAJI DHaMJI. 26 I.C. 930 : 

8 8. L. B. 93. 

-8. 9—(1907) 8 6 (4) [c) —Presentation of 

petition in wrong court—No exlcndon of time. 

The time during which an insolvency peulion 
was pending in a Court not having jurisdiction 
cannot be aeducicd under section 6 of the Pro. 
Ins, Act, [Oldfield and Pyabji, JJ.) Tkasi Deva 
Rao V. Paramesharaya. 39 Mad. 74 : 

27 I. C. 144 : 29 M. L. J. 461. 

-8. 9 (1)—11907) 8. 6 (4) [c)—Applicalion 

— Limitation—Limitation Act — Applicability. 

Where an application was presented first to 
one Court which had no jurisdiction to try it and 
then to the piopcr Court but by that time it was 
more than 3 mo* ths from the commission of the 
act of insolvency. Hc/dthat under s. 6 14» (c) of 
the Insulveiicy Act of 1907. the application was 
barred and to such application under that Act, 
neither S. 5 nor S. 14 of the Limitation Act had 
appiication. Per Spencer, J. —The provis'ons 
contained in S. 0 (4) fc) of the Act is quite iodc- 
pendent of the statute of limitation and is 
absolute. [Spencer and Venkatasubba Rao, JJ.) 
Aiyapukaju V. Veera Venkat Krishnayya. 

44 M. L. J. 303 : (1923) M W. N. 196 : 

18 L. W. 36 : 1928 M. 462. 

-8. 9 (b)— "Debt due*' — Meaning of. 

S. 9 prescribes the conditions which entitle the 
creditor to present a petition against a debtor. In 
these are included that there must be a debt due 
to tne creditor aggregating not less than Hs. 600. 
(Pratt and Duckworth, JJ.) A.K,R. C. T Chbtty 
Firm v. Maung Aung Bwin. 66 I, C. 866 : 

11 L, B, B. 364. 

--8. 9 (1) (b)—(1907) 8. 6 (4) [b)—Debt 

—Liquidated sum — Rights in respect of mutual 
contract* 


PROVINCIAL INSOLVENCY ACT (V OF 1920) 

8 . 10 . 

Where there are contracts of sale and of pur¬ 
chase between two merchants the p» acbee is to set 
off Ihe first transaction out of an excess of sales 
agatnst the equivalent m purcba'C or vice versa. 
The difftrence between • he contract rates does 
give an avceriained sum due in such cases by 
one party to the other. The difference is a liqui¬ 
dated sum. [Fawcett, J. C.) Application by 
Dholan das, In ihe matter of. 66 I. C. 168 : 

13 8. L. B. 167. 

-Sb. 10. 26 and 27—11907) Ss. 6 (3) 15 and 

16 (li —Application for adjudication of debtor — 
Inquiry. 

Where a debtor s petition alleges facts entitl¬ 
ing him to present his petition uoder S. 6 (3). 
the Couit is bound after enquiry to come to a 
decision as the matters spoken of in S. 15 and to 
di&miss the petit' 0 -i under that section cr to make 
an order of adjudication under S. 16 <1). [Banner- 
jee andPiggott, JJ.\ Lakshmi N^rain v. Krishna 
Lal. 40 Ail. 665 : 46 1 . C. 738 : 16 A L.'. 708. 

-Ss. 10, 25 and 5-(l907) Ss. 6 i3). 18 and 47 

— Adjudication- -Power of Court- Older refusing 
adjudication—Petitioner able to fay hts own 
debts—Cheating creditors--Irregularity"Ptvision. 

Where a debtor who fulhls either of the con¬ 
ditions laid down in S 6 (3) of tne Pfrv. Ins Act 
presents a petition to be adjudged insolvent the 
Court cannot dismiss the petition on the ground 
that the debtor will be able to pay his debts and 
that the application was really made to dCfiraud 
his creditors, [Broadway, J.) Mehr Singh v. 
Dayanand College, Lahore. 27 P. H. 1916: 

49 P. W: R. 1918 : 44 1. C 860: 

116 P.L R. 1918. 

-S. 10— Debtor — Right to present insol¬ 
vency petition—Liability to pay debts—Proot of. 

Whereadebtoi applies to be adjudicated an 
insolvent on the ground that he is unal'L to pay 
his debt be need furnish only such proof as is 
sufficient to satisfN the Court lhai there are piims 
facie grounds for believing his abegation. lOM- 
field and Venkatasubba Rao, JJ) Lakshiui- 
NARAYANA AIYAKV. SUBRAM.XNIA AIY’AR. 

46 M. L. J. 129 : (1923) M. W N 328 : 

1923 Had. 665, 

-S. 10—(1907) 8 6 l3| (a —Person jointly 

and severally liable for Rs. SOO—If can apply. 

A person jointly and severalty liable along with 
others lor Rs. 500 or over under a dr cree against 
them all, is entitled to hie an insolvency petition 
under S. 6 (3) (a) of the Act, (Stanyon, A J. C.) 
Gangarau V, Ramachandra. 20 1 C. 268 : 

9 N. L. B. 91. 

--—-Sa 10. 26 and 27 -11907) S. 6 iS), 16 (D 

and 16— Adjudication—Abuse of the process of 
Court — Fraud. 

The words for any sufficient cause, in S. 16 (1) 
are governed by words 'satisfied by the deb¬ 
tor' therein and the Court cannot refuse adjudica* 
tioi) if the debtor is entitled to present his insol¬ 
vency petition under S. 6 (3) unless such peti»ron 
appears to be an abuse ot the process of the 
Court. But nuthing.short of obvious fraud on the 
part of the debtor would make his position an 


•941 


CIVIL DIGEST, 1911—1923. 


942 


PBOVINCIAI. INSOLVENCY ACT (V OF 1920), PR0VINCI4L INSOLVENCY ACT (V OF 1920), 

8 13 . ^ 


abuse of the process of the court. {Fox, Hartnoll, 
Parteti and Robinson, JJ.) Tunya v. Subbava 
PlLLAY. 5 Bur. L. T. 277 : 18 I. C 600 : 

6 L. B. B. 146 (F. B.) 

- 8 s. 10. 25—(1907) SB 6 (3) and 16— 

Sufficient cause. 

Quaere --In opposing a petition for adjudication 
by the debtor can the creditor allege and prove 
bad fai h or misconduct or can he only show that 
the debtor has not proved his righ to peiiti'^n 
under S 6(3) [Twomey and Parlttt, JJ , SuB- 
BAYA PILLAI V. Abdul Rashid. 9 I. C. 462 : 

4 Bur. L. T. 18. 

' S* 10—(1907j S. 6 ( 8 ) (a) and (b)— Applica- 

Uon by debtor. 

The right of a debtor arrested in execution of 
a decree to present a petition of insolvency arises 
not under S. 6 (3) (a) but under S. 6 3) ( 6 ). 
{Pratt, J. C.) Vittaldas Kalidas. In the matter 
of- 9 1. C. 632. 

-S. 10 (1)— Applicant bound to establish 

a prima facie case. 

A debtor i 4 not entitled to be adjudged an in¬ 
solvent without establishing to the satisfaction of 
the Court that the conditions specified in S. 10 il) 
of the Insolvency Act has been iulfilied. i he 
Court has to inveslii^ate and cao only investigate 
such matter oo such materials as are placed 
before the Court by the party making the appli¬ 
cation for adjudication of insolvency. {Oas and 
Adami,JJ,i Goshain Govind Prasad Gir v. 
KIshan Lall Dhokri. 1924 t. 166- 

-S. 10 (1) (al— decree is a 'debt' 

Under S. 10 (1) (a), a decree of the Rent Court 
is a'debt.’ [Pi^gott and Walsh, jJ.) Munna 
Singh v. Kumar Dig Bijoy Singh. 

3 U. P. L. B. (All.) 144 : 60 I. C. 758 : 

19 A. L. J. 273. 

- 8 . 11—(1907). S. 6 (2)— Jurisdiction— 

Ordinary Re^idence—Insolvency petit’on — Forum. 

A pet tion by a creditor to adjudge his dentoi 
insolvent,is not entertainable by a District Court 
within whose jurisdiction the debtor does noi 
ordinarily reside or personally woiks for gain 
within S. 6 (2) of the Act. Mere temporary resi¬ 
dence with a relative does not give jurisdiction. 
{Mookerjee and Beachcroft, JJ ) Madho 1 rasad 
V. A. N. Walton. 20 I. C. 370 : 18 C. W. N. 1060 

-—S. 11—(1907) S. 6 (2j— Jurisdiction of 

Court — Residence. 

A temporary res^ence of a petitioner for insol¬ 
vency for a time and for a particular purpose 
within the jurisdiction of the Cjuri will give the 
Court jurisdiction to deal with an applicati^^m foi 
insolvency {Mookerjee and Teunon, JJ,) Abdul 
Razak V. Basiruddin Ahmed. 17 C. W. N. 4^6 : 

14 I. C 980 : 16 C. L. J. 457 

_S, 11—(1907) S. 6 {Z)—Jurisdiclion~ 

Applicant, servant tn one district and having a 
holding tn another. 

A Court can entertain insolvency petition of a 
person working as a domestic servant wiibm its 
jurisdiction though he has got property beyond 
its jurisdiction. {Lindsay, J. C.) Kis«an Raj | 
BAHADUR. 26 I, c. 41. I 


(1907) S. 8 (2)— JurisdioHon — Jn~ 

4 solvency—Insolvency debtor arrested or imPru 

: soned—'^Or"^ Conaruction of. ^ 

) A debtor arrested or imprisoned in execution of 
^ a deciee has a right to present an insob enev 
petition to the Couit having ju^-isdiction either in 
the local area where he is in cust..dy or where he 
resides or carries on business. The word *or’ in 
S 6 of Prov. Insol. Act gives the debtor an aller- 
native choice. U does not restrict the debtor to 
^ present his insolvency peiition only to the Court 
' wiihin whose jurisdiction he is in custody 

• {Crouch and Hayward, A. J. Cs.) GhaNshayam 

• Das 2^. Kishendev/. 15 I. C. 830 : 6 S. L. E. 259. 

• -S 8 12. 24-(1907) Ss. 6 and 14— 

of Insolvency—Proof of Statement oj insolvent. 

^ The statement by a debtor in answer to an 

application by a creditor to have the debtor de- 

dared ins Went which shows that he has commit- 
led an act f Ios.)lvency is ample prooi thereof 

• -nd ot tne right of the creditor to file the aopli- 

^ cation. (Tuaball and Rajique, JJ.) Chaini Ram v 
Hannu. 18 1.0.729. 

■ (1907) S, 11 (D—Wo difference be- 

f tween new and old Acts—Disposal o; property 
) — Effect. 

: As to what has to be proved before it could be 

: decided that a petitioner has a nghr t.. present 
1 his pention. there is no material difference be¬ 
tween the old and the new Acts Under S 11 ( 1 ) 

{ of tne old Act the debtor has to sta'e In his peti¬ 
tion that he is unable to pay his debts, and if 
either on the face of the proceedings or on a re¬ 
presentation by the opposing creditor, ihe Court 
t is saMsIied that the statement is not correct, it 
^ can dismiss the petition: Bui if the debtor has 
made a disposal ot his property with a view to 
. defraud his creditors who m ght otherwise have 
^ been paid, then the court is not justified in hold¬ 
ing triat he is able to pav his debts, but should 
- admit his petition, si tuat the inierests of the 
, ciedit >rs may be benefited by the special powers 
given to the Court while administering an in¬ 
solvent’s estates. IMacleod C.J.and Shah, J.) 
The Lakshmi Bank, Ltd. v, Kamachandra 
Narayana Apte. 24 Bom L. B. 292 : 

46 Bom. 767 : 1922 B. 80. 

-Ss 13 (1) (d». 25 (1907) Ss. 11 <d). 15.— 

Application to be declared insolvent— Unreal 
debts—Mention of-dn schedule of—Liabilities — 
Effect, 

An application of an insolvent in fact cannot 
be dismissed merely because of the mention by 
him of some bogus debts in his schedule The 
nsnlvent can be su tably dealt with by the Dis¬ 
trict Judge under the Act tf the insoWent is guilty 
o any aci of bad faith in drawing up his sche¬ 
dule. iChamier and Piggott, JJ.) MUMi Lal v. 
Bhagwan Das. 26 I,C. 24! 

-s 13 {1) (d) (e)—(1907) Ss 11 (dj (e), 16 (1) 

— Adjudication—Misstaiemenf of amounts due — 
Value of property, etc. — Effect. 

The fact that an insolvent has misstated the 
a.nount and particulars of all the pecuniary 
claims against him and has net given a true 

5 account of the value and particu lars of all his 
I property in his petition does not disentitle him to 
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an order of adjudlcaUon. [Mookt^rjee and Beach- 
ctofi, 77.» Kakim Baksh v Manabir Baria. 

19 I, C 685 

-S, 14 - (1907> 8. 7. 

A ptfi'ion for instl encv cannot be withdrawn 
after ari order of adjud cation has been made 
(Piail, J C'J Messrs. Fleming Shaw & Co., 
In the matter of. 35 I. C . ds9 : to S L.R. 47. 

-S. 17 —Ex parte decree — Deposit of 

amount mentioned tn deerte erroneously. 

Where a notice of an arp'ication for execution 
of an ex farte deciee wrongly omrited the costs 
and t he judgment-debtor deposited under S. 17 
the amouni mentioned in t^e no'ice and deposit 
cd the cost later on, /idJid that the p’-ovisions of 
S. 17 of the Act were ^ufficently complied with 
28 A. 470. Dist. {Banerji, J.) LocHi Lal v. 
Mewa Ham. 14 I. C. 243. 

-88.17, 33—(1907) Ss. 10 and 24(3) — 

Rights of representatives. 

Where the proceeding in ins.)lvency are conti¬ 
nued afier the death o( the insolvent in the name 
of his represei'iatives, the Court must permit him 
to be present and cross-examine the creditors in 
respect of their claims accoiding to S. 24 (3t read 
with 5 r>f the Act. {Teunon and Chowdhuit, 
JJ ) Sripat Singh v. Budyat Kumar. 

67 1. U. 810 : 48 Ca). 87. 

-S. 17—(1907) S. lO^Death of insolvent 

Legal lepreseniattve need not be brought on 
record. 

Tne legal representative of the insolvent need 
not be brought on icc rd in his place when a 
person wrjo has been adjud'catcd as an insolvent 
dies. \Scott’Smtth, 7.1 Fakir Muhammad v. 
Amir Chand. 66 I. C. 893 : 3 Lah. L. J. 6. 

-8s. 17, 6— (1907) Ss. 10. Death of 

debtor—AhaUnu nt of proceedings. 

Insolvency proceedings do not abate on the 
d^ath ol the debtor, and the Court can bring 
on record the names oi the personal legal lepre 
sentaiives (jf tht deceased insolvent (Abdul R‘Wof, 
J.) Kam Jas V. Katha SINGH, 9 P. L. R. 1921 : 

69 1. C. 51 (1) : 14 P. W. B. 1921. 

-Ss. 17. 28—(1907) Ss. 10 and 16—Dca//i 

of insolvent — t^fjecl of. 

Tne death of an nsolvent docs not affect the 
power of the Official Receiver to distiihute the 
asset- of the insolvent vested in h m by an order 
of adjudication. (Pratt, 7.C.) Ibrahim Laui. In 
re. ® 633. 

-8. 18 — Receiver —Creditor cannot be 

appointed 

A creditor of an insolvent cannot be appointed 
as Keceivtr for the purpose of realising the in- 
solveni s pioptr.y and paying the money into the 
Court, {lialsh andStuart, JJ.) Chandi Takshad 
V. JAGGU Kunbi. L. B. 3 A. 86. 

- -SB. 19 (1), (3), 75 (3)-(1907) Ss. 12 (lt.46 

(3) — Notice. 

There is nothing in S, 12 (3) of the Act to 
warrant the conicntion that notice is not neces¬ 
sary to « ther crc^ito^8 in a petition b> one ciedi- 
tor to adjudge bis debtor insolvent and an appeal 


against an order of adjudication passed on the 
petition cf one creditor will be under S. 46 \ 3) to 
the High Ctuit at rhe instance of another ciedi- 
t< r if rhe C' urt declined to add him as a party. 

• Oldfield and Tyabfi. 77.» MuthukaRUPPAN 
Chettiar V. Muthi raman Chkttiar. 

1 L. W. 1012 : 26 I. C. 2t2 : 11914) M. W. N. 899. 

_ 8.19 (2)— (19071 S. 12 (2)— Private notice. 

An order cf adjuoicatic n | asstd alto pi i\ ate 
notice to all the cicditois iwjlhout a general 
notice as iCQuirtd by law) is of do avail and 
should be set aside. (Sadastva Atyar and Moore., 
JJ.) Nachiappa Chuty r. Ihapoavelu 
*'hftty. 34 I. C. 696 : 3 L. W, 495, 


-8. 20—Interim Receiver — When lo be ap¬ 
pointed. 

Ad ad interim receiver should ordinarily be 
appointed in cases wheie the p’opeity of ttie in- 
^olvenl has to be preserved firm destructicn or 
d sapreaiai ce. (indci.'nrr Aiyar and Moore. JJ.) 

BaSHYAM HEDDI V. SOMASUNDAKAM CHETTY. 

S2 I. c. 897 . 3 L W. 260. 


__ 8. 20— \lQ0t) S. lb—Insolvency proceed¬ 
ings—Pelilton iiitendtd to be at use of the pro¬ 
cess tf Liui t— finding nice ssury for lejiCtion. 

Foi fijectii'g a petilion id insohency on the 
giound ifiai it was meiefy an at'cmpl at gelling 
the estate of ihe dcblois mat aged by the Court 
and was ihus an abuse of the process of the 
Cou’ t, ihei e must be diftir ct hi ding ihat on the 
evidence betoie ti e 4. oujt the assets exceeded the 
liabilities and that ihe debtors a»c in a position 
to pay up their debts iron) out of their as^ets. 
iSadastva A:yar and Sfencer. JJ ) KoppuravUR- 
Ru Si bdarayadc V. Glnti k C. ]. AM) P. Co. 

14 M LT. 687; 22 1. C. 276 ’. (1914) M. W. H. 163. 


_8. 21—(f907) S. 18 —Petition by debtor 

n-u/fitiency of eviderct—Inability to fay 
i/s— Dismissal- 

\ petition by a debtor to be declared insolvent 
)nlcl not be dismissed simplv because he is 
V le lo satisfy the Court that he is unable to 
, his debts. 7 I.C. 39 ; 7 I. C. 394 ; l2 1. C 48 
II. (Kaiamat Hussain and Judbail, JJ.) 


f1 4 * 


_s. 21 (2)—(1907) S. 13 (^)—Jurisdiction 

of Court under—Receiver, apfotnimeftt of. 

An order appoiiiiing an ad interim Receiver 
and Vesting the properties of the insolvent in 
him while sale pioccedings wcje going on m exe¬ 
cution is illegal. Tne juiisdiclion given to the 
Insolvency Ccuil under S. 13, cl (2» suould oidi- 
naiily be exercised only in ca^cs whe*e Ihc pro¬ 
perty of an insolvent alK'gecl to be absconding 
has to be picscrvcd Ircm desiruction or disappear¬ 
ance and notin order to vest m the ud 
Receiver ihe properties attached by ihe other 
courts in execution, (iicidusiun Atyar and Moore, 
JJ ) BASHYAM REDDI V. ?OMASUNDARAM CHBTTY. 

32 1. C. 897 : 3 L.W. 260. 


---S. 21 (3)—(1907) 8. 13 (8)—Attachment 

under S. 13 O)—Objection—Duty of Court-' 
j Whether alleged owner bound to wait for appeal 
under S. 22. 
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A Court is bound to investigate an objection of 
an alleged owner of ibe properly abacbed, under 
S. 13 (3). An atiachment under S. 13 (3) is ana¬ 
logous to an attachment before judgment under 
C.F C., O. 38, Kr. 5 —12. It is open to an objec¬ 
tor of the attachment under S. 13 (3), to wait and 
appeal under S. 22 but be is not bound to do so 
and can question the order of attachment itselt. 
(Ryves and Piggott, JJ.) Hashmat Bibi v. Bhag- 
WAN Das. 24 I. C. 762 : 36 All. 66 : 

12 A. L J. 24. 

' Ss. 22, 69—(1907) S. ^2-~Receiver not 

aggrieved fatty. 

Receiver of an insolvent’s estate is not an ag¬ 
grieved party and cannot appeal against an order 
refusing to take action ui der S. 43 of the Act. 
His position is that of represeniative of the 
credit«.rs. {Bannerjec, J.) Bhagwant Kishore y. 
Sanwal Das. 61 I, C. 802 : 19 A.L.J. 701. 

- 88.22. 69 and 75—(1907) 8s. 43,46— 

Order refusing application by a creditor to take 
action against the insolvent—Neither appealable 
nor subject to revis'on. 

An api lication bv a creditor to the Dt. Court for 
taking action again$; the insolver t (the respondent) 
under S. 43 of the Insolvency Act was rejected 
by the Court and the order of rejection was ap¬ 
pealed to tbe High Court: Held, that an order re¬ 
fusing an application by a creditor to take action 
under 8. 43 of the Act against the insolvent is 
neither appealable nor subject to revision becau¬ 
se : {a) the application is not one which the In¬ 
solvency Act ei tides a creditor to maiie and the 
applicant is therefore not a person “aggrieved ” 
by the order refusing the applicati'^n within the 
meaning of S. 46 and the order is not one under 
S. 43 (2) which makes the provision only for an 
order s. ntencing the debtor. 40 Mad. 630; 39 All. 
171 Ref. {Martineau, 7.) Gujar Shah v, Bahkat 
Ali Shah. 61 P.W.B. 1921. 


- 88. 22. 69-(1907) Ss. Provident fund 

—Disposal oft by imolvent, whether fraudulent. 

The disposal of the Provident fund by insol¬ 
vent is not fraudulent and punishable under S. 43 
of Pro. Insolvency Act. {tihah and Crump, JJ.) 
Nagandas V, Ghelabhai. 

44 isom 678 : 22 Bom. L B. 322 : 

56 1. C. 450. 

--8. 24- (1907) 8. 14 (2). (3), (4)—No 

observance of proper procedure^Order of adjudi- 
cation whether valid. 

An order of adjudication passed without enn-j 
forming to the procedure laid down in S. 14, sub¬ 
sections (2). (3j, (4) is inoperative, {^hahdin, J ) 
Rala Mal V. JAFAR Ali. 22 P. W. B. 1916 i 

33 I. C. 1008. 

_—S. 24 —(1907)—S. 14—Power of Court 

^ Under S. 14 a court is bound to do only two 
things. It must satisfy itself on the points (a), (5j 
and (c) in Sub-S. (1) and it must examine the 
debtor in the presence of the creditors and allow | 
the latter to cross examine the debtor. The court 
need not inquire whether all the aebls entered in 
the schedule are real or 6ctittous or whether the 
debtor has concealed his properties by omitting 

c D —VOL. IV 60 
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ihem from his schedule. Under S. 14 the court 
grant time for the production of evidence. 
The c urt has power in rare cas<»s to take evi¬ 
dence on and determine other points than those 
indicated Such power is inherent and maybe 
based on S. 47 of the Act. Per Sundara Iyer. 
7 The debtor or creditor asking lor time 
: under Sub-S. 3 of S. 14 must show sufficient 
I cause to induce the Court lo extend time. The deb¬ 
tor may show that in a short time he would saiis- 
! fy all his creditors. It may also be shown by a 
credit, r that the application for adjudication is 
! really a bogus or sham proceeding. {Sundara 
: Atyar and Ayling, JJ.) Bawajeer Chetty v 
Bawa Rangasawmi Chetty, 

36 Mad. 402 : 22 M. L. J. 62 : 

10 M. L. I. 438 ; 12 I. C. 618 : 

I [1911} 2 M. W. N. 480. 

I 

I ~ “—S- 24 (2), (3)—Act (III of 1907) 8. 14 (2) 

j ^3) Examination of debtof'^^Abscnce of witness-^ 
j Further time. 

, A court must examine a debtor who has app- 
I lied to be declared insolvent whether ihe 
! Witnesses are present or not. It is only after 
examining the debtor in the presence of the 
creditor that the question of granting further time 
to produce additioual evidence and sufficient 
cause for the same must be Ctnsidered. (Knox 
and Gnffin, JJ.) Banarsi Das v. BaNaksi Das. 

14 I, C. 416 : 9 A. L. J. 233. 

^ 24 (2) (1907) S. 14 (2 )—Mandatory 

or directory. 

Ihe decisions of S. 14 (2) are mandatory and 
a debtor must be examined before he is adjudi¬ 
cated whether anything will be gained by such 
examination or not. If the adjudication order is 
passed without examining the debtor tbe entire 
proceedings are vitiated. .33 I. C. 1008 Fol 
(Broadway, J.) Dial Shah v. Miran Buksh.* 
21 P. W. K. 1917 . 39 I. C. 745 : 23 P. L. E. 1917, 

-Ss. 25. 27-11907) Ss. 16 and 16—7«- 

solyency—Right of, to adjudication—Misconduct 
— Oebtor^s ptttiion^ 

On an application under S. 5 of the Act. by a 
debtor to be declared an insolvent, where all the 
conditions prescribed by toe Act have been 
satisbcd he is entitled to an order ot adjudication. 
This does not depend on the discretion of the 
court, but is a statutory right of which be cannot 
be uepriyed by the court on the ground that his 
petition is an abuse of the process of court ” 
Misconduct on the part of the debtor is to be 
neall with upon the debtor’s application for dis¬ 
charge and is not ground for refusing an order of 
adjudication. (8>> Lawrence Jenkins.) Chitrapat 
Singh v. Kharaj Singh. 44 cal 636 • 

21 M.L.T 36: 16 A.L.J. 87 : (1917) M. W N* 100 * 

19 Bom. L B. 174 : 25 C. L- J. 216 : 

21 C W. N. 497 : 10 Bur. L. T. 25 : 

44 I.A. 11: 39 I C, 788. 32 M L. J. 1. (P.C.) 

-8s. 25. 27, and 69—(1907) Se. 15, 16. and 

43 

If there is reason to think that an applicant for 
adjudication in insolvency has committed an 
offence under Insolvency law the proper course 
is to proceed under S. 43 of the Provincial Insol¬ 
vency Act, after adjudication. Mere suspicion that 
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a pe'iiioner for ad judication is g'liltv of criminal 
misapprooriat’on is no ground for dismissing the 

petition of the debtor. 44 Cal. 535, P. C : 36 All. 
250. Foil. (Richards C. J.and Banncrjee, J.) 
IAGAN>JATH V. G\NGA Dutt Dubb. 41 All. 486 : 

60 I C. 192: 17 A L. J 565 : 

-Sa 25. 27—(1907) —Ss 15 and 16—| 

dicalion, refusal of—dtounds. 

An application to be adjudicated as an insolvent | 
can be rejected only in cases provided by S. 15 : 
( 1 ) of the Prov. Ins. Act and the fact that the i 
brother ot the applicant has not jomed in the 1 
applicat'Oo is not a vahd reason for rejecting it. 
36 All. 250 Kef. {Richards, CJ. and Bannenee, J.) i 
Net Ram v Bhagirath Lal. 40 All, 75 : 

43 I.C. 160: 15 A. L. J. 885. 

_8. 25—(1907) S. 15— Adjudication, peAi- ' 

non for omission to disclose dismissal of pre- 
vio'^s application—Effect. 

Dismissal oi applicati.-)n for mere omission to 
discl'jsein an apphc<itioii for adjudication that ^ 
a previous application by the same applicant , 

has been dismissed, is not proper, (Tudbail and' 

Rahouc, JJ.) Muhammud Shis v. Mahabir Pra¬ 
sad. 40 I. C. 445: 15 A. L. J. 572. | 

_S. 25—ll9o7) S. — Dismissal of \ 

petition —Power of Insolvency Court—Dishonest 
conduct of debtor. 

An i:».-».,Wencv court can refuse adjudication on 
the ground of an abuse of the process of the court; 
but adjud cation cannot under the Act be refused 
if ihcrc are considerable debts, and dividend can 
be paid bv due adininibtrauoii of assets. The fact 
that a debtor is a dishonest man is not itself a 
ground lor refusing adjudication under tlie Act, 
but disclosure of such fraudulent conduct, as carry¬ 
ing on business through the aid ol Insolvent Court 
should be scriuusly considered by court at the 
time f the application for ins discharge. (Walsh \ 
and Stuart, JJ.) ChirUNJI Lal v. Ayudhya 
Prasad. 37 I. C. 391. 

_8. 25—11907) S. 15 {1)—Applicability 

to — Debtor's Petition, 

S. 15(1 deals only with a creditor’s petition 
and dees not apply in any wav to a debtor’s 
petition. The court is bound to adjudicate a debtor 
insolvent on his cwn petition unless it amounts 
to an abuse o( the process of the couri. 12 C. L. J. 
400; 15 C. W. N. 990, 32 All. 645. Kef 32 All. 
547; 25 VI L. J. 545. Dist. (Richards, C. J., Ryves 
and P‘ggott, JJ.) Tikloki Natm v. Badri Das. 

36 All 250 : 23 I. C. 4: 12 A. L. J. 355. 

-8. 25—(1907) S. 15 {l)—Adjudioation— 

Petition for —Dismissal —Ground. 

An endeavour on the part of an applicant to 
be declared insolvent to keep back a portion of 
his prooertv or to pretend that properly belonging 
to him is not his, is not a good ground for dismis¬ 
sing an appl'cat'on for insolvency. 15 C. W. N. 
990, 32 All. 645 Fol. (Cltamicr, J.) Muhammad 
Hussain v. Bakhsh. 17 I. C. 92 . 10 A. L. J. 188. 

---8. 25-(1907) S. 15— Insolvency petition — 

Dismissal—Grounds for. 

An application by a judgment-debtor to be 
declared an insolvent cannot be dismissed simply 
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because the evidence on the other sideshows him 
ro be a ncan of sufficient means. 32 All. 645. 7 I. 

C 691, F 1 (Karamat Hussain and Tudbail, JJ.) 
Khadin Husain y. Bishun Singh. 14 I.C. 224. 

-S. 25 —(1907) S. \b—**Sufficient reason." 

The fact that the moiher of the applicant is pos¬ 
sessed of large propertv to which be is sole heir 
is not sufficient reason for dismissing the applica¬ 
tion. [Stanley, C.J. and Bannerjee, J.) Khadim 
Husain 1^. BisHEn Singh. 9 I. C. 633. 

_S. 25—(1907) S. Ib-Inquiry undcf Issue 

as to lull and true disclosure— Not pertinent. 

The issue whether the petitioner has made a true 
and full disclosure of his p'-operty would not be 
pertinent at the inquiry under S. 15. piovided the 
petitioner has given the paiticuU'S required with 
regard to his property, as it is not umil after the 
adjudication that it can be ascertained wnciher 
the petitioner has made a ti uc and full disclosure. 
[Maclcod, C. J. and Shah, J.) Tm- Laxmi Bank, 
LTD. V. Ramchandra Narayan Apte. 

46 Bom. 761; 24 Bom. L B. 292 : 

1922 Bom. 80. 

-S. 28—(1907) 8. lb—Adjudication, peti¬ 
tion foi—Dismissal of pehUon for default—Fresh 
application. 

The dismissal of an application for restoration 
of an application for adjudication dismissed for 
default does not bar the presentation of a fresh 
application for insolvency. (Woodrotfe and Huda, 
JJ). Sheikh Abdul a^i2 v Habid Misiki 

49 1. C. 229. 

-8 25 —(1907) S. Ib—Discrclton. 

It is a matter for consideration when a Judge 
finding from the facts before him that the appli¬ 
cant IS noi insolvent, ought to declare him an io- 
solvcnt. {Brett and Sharfuddin, JJ.) GoLAM 

BahamaN V. VVahed Ali. 

16 I.C. 470: 16 C. W. N. 863. 

-8. 25—(1907) S. lb—Adjudication, of>/*ot 

and scope of — Dismi:\sat of petition — Grounds to 
be indicated in / udgment. 

An adjudication in insolvency ensures the 
disbibuti jiJ of tbe assets, if there arc ac¬ 

cording to the equitable arrangement for which 
provision is made in the Insolvency Act. H d^re 
arc considerable assets, it would be most dis¬ 
advantageous to tlic general body of creditors 
that tnerc should be an adjudication. A Juoge in 
dismissing a petition for adjudication should 
indicate tbe grounds sei fortli in S. 15 ol the 
on which he purports to act. {Jenkins, C. J 
Chalterjee. J.) Preonath Roy v. Nibaran 
Chandra Sahkar. 15 I. C. 870 : 15 C. L. J- 681. 

-S. 25 —(1907) S. 15 {1)—Dismissal of peti¬ 
tion — Grounds, 

Where the debt'-^r establishes a prima facte wc 
the Court must pass an order of adjudication. The 
refusal lo interfere in the debtor’s behalf 
fied only when it is satisfied that to grant the 
petition would be an abuse of the ‘functions ot 
the Court. 32 All 645 Foil, (finrfon, J. C.) Tulsi 
Ram V, Ghulam Muhiddtn. 88 P. L. B. 1816. 
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■" ;-25. 27—(1907) Ss. 15. IQ—Petition of 

Insolvency by debtor—Rejection—Grounds, 

The mere fact that an insolvency petitioner has 
transferred his property to his son is no ground 

to declare the petitioner an insolvent. 
(44 Cal. 535 (P. C ) Fol.) [Shah Din, C.J ) Ram 
Rakhamal V, Nazarmal. 52 P. R 1918 

46 I. C. 435 : 127 P. L. R. 1918. 


---S^25-(1907}S. 15 {\)- Ability to fay 

debts—Effect of petition. 

The concluding portion of S. 15 (1) which 
mentions the ability to pay the debt as a ground 
for refusing the application applies only to an 
insolvency petition presented by the creditor and 
not by the debtor 32 All. 645 ; 28 I. C. 361 Ref. 
{Shadi Lai, J.) Raj Kaur v Tirathram. 

39 1. C. 690 : 13 P. W. E. 1917. 

— S. 25 (1907) S. 15 (ll — Adjudication 

Petition by debtor — Dismissal without enaiiirv — 
Illegal, ^ ^ 

The concluding portion of S. 15 ( 1 ) refers only 

to cases in which the application has been made 

by the creditor and is opposed by the debtor. A 
Court acts with material irregularity in dismiss 
ing an insolvency petition presented by a debtor 
under S. 15 ll) on the ground that the petitioner 
has been guilty of bad faith in having given un¬ 
due preference to some of his creditors. 32 All 
645 : 12 C. L. J. 400 : 12 C. L. J. 445, Foil. [Shaii 
Din, J. ) Rattan Malik v Tirath Ram. 

28 P.R. 1915 : 29 I. C. 361 : 34 P. L. R. 1916- 

-S. 25—(1907) S. lb—Notice—Court, duty 

of. 

When the petition is by a creditor under S 15, 
the Court must be satisfied of notice on the 
debtor and of the alleged act of insolvency. After 
prov ing these facts the debtor can show that an 
adjudication ought not to be made as he can pay 
his debts, or for any other sufficient cause. 
ySundara Aiyar and Jyling, JJ,) Bawa Chetti 
V. Bawe Rangaswami Chetti . 

86 Mad. 402 : 10 M. I. T. 433 : 
(1911) 2 M. W. N. 480 : 32 1, C. 618 : 

22 M. L. J. 52. 

— S. 25—(1907) S. 15—Order of adjudica- 
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cretionary and not to be exercised unless there 
has been miscarriage of justice. Revision does 
not lie against an erroneous decision on the 
question of limitation. (39 C. 473. 15 A 139 Con 
13 A. 277 Full.). /. C.) R*Ghuraj SiNGH 

V, Sahib Din. 17 i. c. 47 O : 15 0. C. 319 . 

—-s. 25 -11909) S. 16 [\)-Grounds for dis¬ 
missing petition. ' * 

The following grounds were held to be not 
valid grounds for dismissing the petition to be 
adj^jdicaied as insolvent: U/That the applicant 
had allowed a register containing the names of 
Dijgnms allotted to him on partition to remain 
wuh his brothers. (2) that he changed his resi¬ 
dence ; (3) that he gave talse account of his in¬ 
come and that he included false Sums as debts. 

(Jwala Prasad and Ross,JJ.) Munilal v. Shashi 
Bhushan Rai. 60 I. C. 848 : 2 Pat. L. T. 166 


8. 25— Applicability of. 


The High Court can exercise the power under 
this seciion ol the Act only when the case is tried 

by a Small Cause Court. (Das.J.) Jagarnath 
Qua V. RagNath Sahai. 57 I. C. 561 (Pat.). 

2 U. P. L. E. (Pat.) 191. 

25-p07) Ss. 15. 16-"Act of bad 
faith if ground for refusal of adjudication 
An order of adjudication cannot be refused on 
the ground that the debtor has committed acts of 
bad faith. [Me Coll, A, J. C.) Nga Naing v Mi 

“ I- C. 746: A U. B. E. (1911) 86. 


lion if bars question of final discharge. 

An order of adjudication under the Pro. In 
solv. Act will not bar the question whether the 
petitioner shall have his final discharge. 
(Abdur Rahim, J.) Gopal Krishna v. A. M. 
Muthuswami. 12 I. C. 403 Mad. 

-Ss. 25. 27—(1907) Ss. 15 and 16—Adjudi¬ 
cation, order of—Grounds, value of debtor's 
statements. 

In Insolvency proceedings an order of adjudi¬ 
cation based on the debtor’s denyi.ig statements 
alone is not proper without an opportunity to 
a creditor to prove bis assertion that the insol¬ 
vent and his sons possessed large properties not 
shown in the schedule as members of a joint 
Hindu family. [Stuart, J. C.) Prag v. Ram Lal. 

37 I.C. 109; 3 0. L. J. 607. 

_^S. 25—Questions of limitation—Revision 

— Scope. . f 11 

S. 26 does not give any right of appeal in law 

or fact and the powers conferred by it are dis- , 


^ S, 25—(1907) s, 15— Any other sufficient 

reason — Interpretation. 

The words ‘any other sufficient reason’ must 

be taken along and read with the words issan'.! 

fied with the ‘debtor-and refer to petitions pre¬ 
sented by creditors. [Me Coll, A, / C.) Mi Bu x; 
NGAPobAONG. 111. C. 743: 

1 U. B. R. (1911) 84. 

——S. 25-(1907) S. 15-Bad faitk-Proof 

Where a large portion of the debt vjas incur¬ 
red for Inigation undertaken on behalf of the 
wife to recover property left by her former hus¬ 
band and the creditors lent money with eves 
open It could not be said the petitioners had no 
reasonable prospect of being able to re-pay the 
loan. [Twomey and Pailett, JJ\ Subbiah 
P iLLAI ABDUL Kashid. 9 I C 462^ 

4 Bur. L. T. 18. 

7T, 'f ' Insufficient cause. 

Allegation by a creditor that the debtor has 
ample means wherewith to pay his debts is 

‘sufficient cause’for dismissing the petition 

the bearing. [Fox, C. J. and /.) Aruna- 

CHALLAM CHETTY V. MaUNG Pq ThEIN. 

9 I. C. 461: 4 Bur. L. T 17 . 

p Jr ^dijudication — 

Power of Court-Petition for insolvency not bona 
Mt—Inherent power of court to dismiss. 

A Court has inherent power to dismiss a 

petition lor insolvency If it is found that it is 

not presented with the bona fide view of obtain¬ 
ing an adjudication, but for an unequitable and 
collateral purpose. 32 All. 645, [Pratt, J. C.) 
Pamanmal Heman-mal, In the matter of. 

35 I. C. 641: 10 S. I. R. 28. 
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_Sa. 25. 27—(1907) Ss. 16 and 16— Condi¬ 
tions of ot'Cier of od jttdicul ton — Risht of debtof to 
ordci ad)ndiC‘Hif'n. 

The expression ‘i>.r any other sulhclent reason* 
in S. 15 (1) of toe Act applies only to the case 
of an insolvency petition presemed by a creditor. 

Irregular accounts IS not relevant lo the Ques* 
tion of adjudication. It is material '^nly when 
an application for discharge is made. When 
tfic Court finds that a person has a right to pre¬ 
sent a petition under S. 6 i3), (4). and that he has 
committed an act of insolvency in presenting it, 
and that he is unable to pay his debts, an order ol 
adjudication should be made. {Pratts J.C.) 
ViTTALDAs Kalidas, lit the matter of. 

9 I. C. 682. 

-S. 27—(1907) S. {D-Debtor's petition ; 

—Court bound to adjudicate hi*n insolvent. 

On presentation of a petition by a debtor to 
be declared an insolvent, the Court is bound to 
adjudicate him as such, unless the petition 
amounts to an abuse erf the process of the Court: 
S. 15 (1) deals only with a crcdiio»’s petition. 
•^2 All. 647 ; 25 M. L. J. 545 Dis. KRtchards, CJ., 
Ryves and Piggot. JJ.)T\u-Loy^\ Nath 2/. Badri 
Das. 36 All. 250: 23 I. C. 4: 12 A. L. J. 356: 

_S. 27— (1907) S. 16— Adjudication — 

Firm — Administration of joint and separate 

estates. ^ .. 

At the time of making an order of adjudication 

against the partners of a firm the Court need 
not make any order as to the course of adminis¬ 
tration in insolvency wiih reference to the joint 
estate of the firm and the separate estates of the 
partners. That is a matter that must be consi¬ 
dered and determined during Ibc course of the 
insolvency proceedings, [t'letcher and Duval., 
JJ.) Dabendra Chandra Sarkar v. Purushot 

TAM Das. 

_^Sg. 24 and \Q—Schedule of creditors not 

prepared—Suit to recover debts. 

A firm being adjudicated insolvent, no sche¬ 
dule of creditors was prepared nor notice ol 
insolvency proceedings served on ihe creditors. 
A puil by one of the creditors against the insol- 
venis is maintainable though no permission had 
been obtained from Court under S I6 of the Act. 

[Broadway, J.) Des Kaj v. Duni Chand. 

^ 60 I. C. 588. 

Si. 27, 56. 68. 69—(1907) Ss. 16. 18, 


PROV. INSOL. ACT (V OF 1920), S. 28—Applica¬ 
bility. 

Ss. 27 and 28—(1907) 8. 16 —Provable 


Claim - Damages—Forward contract—Proof be¬ 
fore Official Receiver. 

Damages may be claimed before the Official 
Receiver on the insolvency of a party, they being 
in the nature of contingent debts, contingent on 
the non-performance of the contract bv the Official 
Receiver, and on the rates at the dale of delivery 
being lower than the contract rate. The Receiver 
shonld act as a Court assessing damages on the 
expected rates of a future date in the case of an 
anticipatory breach and the same principles of 
assessment apply in either cases. In arriving at 
the rates of the luturc date of delivery an impor¬ 
tant factor will be the rate at which at the lime 
of the Receiver’s valuation a future contract lor 
that date could be made. [Pratt, J. C.) Jiwanji 

Per Shoy, In re. ^ ^ 

19 I. C. 653 : 6 8. L. R. 187. 


S 28-(1907) 8. 16. 


_ _ _ 20 

and 23 — Power of Court to direct debtor of insol¬ 
vent to pay money into Court before adjudica¬ 
tion. . .. .. 

On a debtor presenting a petition for adjudi¬ 
cation as an insolvent, the court must first make an 
order lor adjudication, then appoint a receiver, 
and then order a debtor of the insolvent to pay 
into Court any money which he owes to the in¬ 
solvent. (Stanyon, A. J. C.\ GaNPAT Wanjari v, 
Amrita. (Nag.I 

__Sb. 27, 69. 22-(1907) 88. 16. Order 

of adjudication—Duty of Court. 

A Court is bound to make an order of adjudi 
cation if it is satisfied that the applicant is insoP 
vent and that the provisions of S. 6 are complied 
with [Me Coll, A J. C.) Nga Naing v. Mi Bu. 
““ ^ 11 I. C. 746 ; 1 XJ. B, K. (1911) 86. 


After-acquired property. 

Applicability. 

Date of adjudication. 

Effect of order. 

Exemption from vesting. 

Jurisdiction. 

Proceedings against Insolvent. 

Proceedings by Insolvent. 

Reputed ownership. 

Suit against Receiver. 

Vesting of property. 

Vesting order. Absence of. 

Miscellaneous. 

After-acquired Property. 

S 28—11907), S. After acquired pro¬ 


perty —Snit for recovery—If insolvent can main' 
lain—Share in partnership — If vests. 

An insolvent has a right to maintain a suit for 

the recovery ot ‘after-acquired'' property, subject 

to the right of the Receiver to intervene at any 

stage. The defendant cannot plead that such an 

action is not maintainable by the insolvent. The 

share of an insolvent in a partnership business 

vests in the Receiver, [Krishnan and Odgers, 

JJ.) KUFPD Ramanaoha AiyaR V. Naqend^ 

Aiyar ■ 

18 L. W 868 : 1924 M, 223. 

S. 28—(1907) S, 16 —After-acquired pro¬ 


perty — Right of insolvent. 

Failing intervention by the Court or the Recei¬ 
ver in which or in whom an insolvent's properly 
has vested, the insolvent has the same power ot 
acting in respect of alter acquired property as he 
had before the insolvency. [Drake BrocRtnan, 

J. C.) Balibhadradas V. Mirchilal. 

48 I. C. •BOD. 

Applioabillty. 

8. 28—(1907) 8 16 (b)—ApplicabilH:p— 


Mortgage before adjudication. KAi^re 

Where a person executes a mortgage Deioi^ 

adjudication, tbc mongagee can sue on his mori- 
gage and realise bis security though the equity oi 
redemption has vested in the Receiver, who cannot 
transfer the property free from the mortgage » 
claims. [Piggott, J.) Mohammad MUNIR-ud-din 
Khan v, Mahmood Baksh. 68 i. v. 
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PBOV. INSOL. ACT (V OF 1920), S. 
bility. 


28—Applica- 


PEOV. INSOL. ACT (V OF 1920), S. 28-Effect of 
Order, 


-S. 28—(1907) S. IQ—Applicability—Agra 

Ten. Act (1901), S. 193 (a)— Siii* for arrears. 

The Prov. Insol. does not apply to any suit 
or proceeding under the Agra Ten. Act and there¬ 
fore S. 16 ot the former Act does not bar a suit 
against an occupancy tenant who has been 
declared insolvent for arrears of rent of the hold¬ 
ing which therefore cannot be dealt with by an 
Insolvency Court. (Tndball, Ra/ique and Ryves^ 
JJ.) Kalka Das v. Gajju Singh. 

43 All. 510 : 19 A. L. J. 439 : 

62 I. C. 897 (F. B.): 3 TJ. P. L. E. (All.) 73. 


-S. 28—(1907) S. IQ-Applicability—Mort¬ 
gage—Grant of personal decree is not a grant of a 
remedy—Application for personal decree is not 
new proceeding. 

The issue of a personal decree against a mort¬ 
gagor is not a grant of a remedy to the mortgagee 
under S. 16 of the Act and an application for a 
personal decree is not a new proceeding but a 
continuation of the original suit and is not barred 
by S. 16 of Pro. Ins Act. {Le Rossignol and IVil- 
berforce, JJ.) Kishen Chand v. Sohan Lal. 

2 Lab 95 : 3 Lab L. J. 126 : 

59 I. C. 710 : 48 P. W.R. 1921. 


-S 28—(19071 S. IQ—ApplicabiUty—Joint 

Hindu family—Adjudication—Creditor's petition 
—Right of suit. 

Where the father of a joint Hindu family which 
includes minor sons as well as himself seeks the 
protection of the Insolvency Court, he must place 
all his property at the disposal of the Court. The 
members of a juint Hindu family can be adjudi¬ 
cated insolvents in a single petition by a credi'or 
if they are liable on a joint debt or have been guilty 
of a loint act of insolvency. Where therefore the 
adult members of a joint family have been declared 
insolvents the creditor must prove the whole debt 
in the Insolvency Court. He cannot split up the 
debt and sue the minor members in respect of a 
portion thereof. (Prideuux^ A.J.C.) Vital v. Ram 
Chandra. 19 N. L. R. 128 : 

1923 Nag. 257. 

—g. 28—(1907# S, 16— Applicability of — 
Arrears of rent accruing after adjudication—If 
provableSuit forSanction. 

Rents which fall due from an insolvent after the 
making of the order of adjudication cannot be 
deemed to be a debt existing on the date of the 
order and to such a debt S. 28 of the Provincial 
Insolvency Act does not apply. And as the debt is 
not provable in insolvency, a suit for such arrears 
docs not require the sanction of the Insolvency 
Court. {Kanhaiya Lal, J. C J KUER Behari Lal 

^ ^ 1922 Oudb 78. 

__S. 28 (2)—(1907) S. 16 \2)—Applicability— 

Prohibition—Effect of 

The prohibition in S. 16 (2) apphes only to 
creditors to whom nouce of the Insolvency oro- 
ceedings have been given and not to persons hav¬ 
ing claims against the Insolvent to whom no notice 
has been given, {Lindsay, J. C.) Fida Husain 

Collector of Shahiah.npur.^^ ^ ^ ^ 

_s 28—(1907) s. IQ-Applicability—Right 

io sue for debt due since adJudtcaUon- -Engush 

Law* 


The right to sue for personal injuries does not 
pass to the irustee under English Law while it 
passes to the trustee in bankruptcy. But even there 
a bankrupt can bring a suit to cUiin the proceeds 
subject however to the claim of the trustee. In 
India the case is covered bv sec. 28 of the Provin¬ 
cial Insolvency Aci. But there is a conaict of 
Opinion among the various High Courts. \MuUick 
and Maepherson. JJ.) Umar Bahadur v. Khaja 
Mohammad Kahim- ly23 Pat. 287. 

Date of Adjudication. 

-S. 28 (7), 65 -(l907, Ss. 16 (2), (6) and 38— 

Date of adjudication—Relation back to prescrda- 
lion of petition—Transfer of, ipso facto— Soope of 
S. 38 

It is the making of the order of adjudication 
which vests the propeny in the Receiver and only 
upon such an order being made can any vesting 
take place at all but ddcc ihe order is made the 
effect created bv it is by a legal fiction taken to 
relate back lothe presentation of the ins Ivency 
petition. An insoLeucy petition was presenied by 
a creditor on 3rd March, 1R19 and the de >ior sold 
his immoveable property on i2ih March 1919, and 
the order of adjudication was passed on 2 l 3 t 
March 1919 Held, that the sale was void u< der 
S. 16 and the property vested in tl»e Receiver, 
The protection given by S. 38 of Ihe Prov. 
Ins. Act is ncit available to a transferee where 
the circumstances show that the transfer 
which he had taken is in itself an offence 
against the Bankruptcy Law. e.g, as giving 
an undue preference to some creditors or as heing 
a transfer of the wnole of the debtor's property 
with the intention of defeating or delaying some 
of his creditors (Pigeotl and IValsh. JJ.) Shro- 
NATH Singh v Munshi Ram 18 All L. J 449 • 

65 I C. 941 2 U. P. L. E (All.) 122'. 

-S. 28—(1907) 8. 16 -Date of adjudication 

—Right to receive debt—When vests—Rdating 

back. 

The right to receive money due is property 
within the meaning of S. 16 (2) and by reason of 
relation back under S. 16 t6) the right to receive 
the debt vests in ihe Receiver from the date of 
Ihe application in insolvency. {Kotwal, A. J. C.) 
Onkarsa z/. Bridichand. 6N L J. 213 .- 

19 N. L. R 144 : 1923 Nag 290. 

-Ss. 28 (7>, 51—11907) Ss. 16. Z^—Date of 

adjudication, date of operation of — Decree- 
holder's rights to assets realised before order of 
adjudication. 

S 34 controls S. 16 of th*s Act and though an 
order of adjudication relates back to date of ap¬ 
plication, the decree holder has greater rights 
than Receiver in respect of assets realized before 
dale of adjudication. 42 Cal. 289, 34 All 628, Rel., 

6 I. C. 95 Expl. As soon as a sale is held in an 
execution and money deposited for the benefit of 
the decree-holder the assets are considered as 
realized and at the di'^posal of the decree-holder. 
{Mullick and Jwala Prasad. JJ.) Pali R*m v. 
Shed Nath Prasad. 2 Pat. L. J. 235: 

1 Pat. L. W. 463 : 39 I C. 463 : 1917 Pat. HI. 

Effect of order. 

-- S. 28—(1907) 8. 16 [^)—Effect of order 

—Vesting of property—Suit for declaration. 
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PROV. II»SOL ACT (V OF 1920), S, 28—Effect of 

order. 

All property such as may be acquired by or 
devolve On the insolvent atttr the passing of an 
adjudication order and before his discharge, 
immediately vests in the Court Or Receiver and be¬ 
comes diviS'ble among the creditors under S. 16. 
bub-S. i2) (a), of the bro. Ins. Act of 1907, T^*e 
Receiver in whom the property so vests can ask 
for a declaration without suing for possession of 
the propel ty as the declaration would enable the 
Receiver to sell or mortgage the property for the 
benehi of the crediiors. (Lindsay and Gottul 
Prasad, JJ.) MAHOMED FaTIMA V. MaHAMED 

Mashuq AL(. L. K. 3 A. 406 : 20 A. L J. 569 : 

44 All. 617 

4 U. P L R (A) 161 : 1922 All 448 

--S. 28 —(1907) S. IQ—tffcct 0 / order— 

Attachment. 

Upon a vesting order being made all the pro¬ 
pel ties ol ihe insolvent passes to the Official 
Assignee and all decrees and other proceedings 
against the insolvent are ordinarily stayed. After 
a vcsiing order has been made, any subsequent 
attachment of tne property of the insolvent is, for 
all legal intents and purposes, a nullity in itseb 
and does not c infer any advantage thereby under 
any of the sections dealing with orchnarv execu¬ 
tion procecdiMgs under the C. P. Code. (Bcamiin, 
J.) JETHA Bhima II. Lady Janbal. 

15 I. C. 950 : 14 Bom L. B. 511. 

-a. 28—(1907) S. 16 — Lffect cf order — 

Limita tion. 

A debt docs not become time barred, if it was 
not so barred at the coinmencemci.t of the in¬ 
solvency proceedings and ihe bar ceases to run 
after adjudication. (Mooktrjee and Panton, J J.) 
Baranashi V. Bhabadeb 

66 1. 0. 758 : 34 C. L J. 167 

-Ss. 28 and 88- (I907i S. 16-Bffe^,t of 

order—ivate arraugenu nt between creditors 
and iu olvent ~ Duty of Court. 

Wtiere, after an order of adjudication, the 
creditirs and the insolvent niadc a private 
arrangement; held, that the transactions could not 
be recognised in ihe insolvency pr.iccedings and 
that the creditors, notwithstanding the arrange 
nient, arc entitled to prove their claims It is the 
duty of the Court to frame a scheme ol creditors 
and debts referred to in S. 24 of the Act. The 
Court should decide each claim on evidence and 
not on the report of the Receiver, and in cases of 
contest, after hearing necessary parties (Tcunon 
and Newbonld, JJ ) Behari Lal v. Haksukh i 
Das. 61 I. c. 9o4 r 25 C. W. N. 137. I 

- S. 28—'1907) 8. 16 (2) -Effect of order— , 

Father insolvent—Son*s interest not vc^ted. 

The esiate of the sons cannot be dealt with by 
the Receiver where their father is adjudicated an 
insolveiP. 49 I.C. 343. Foil. \Chevts. A. C.J.) Shiu 
Charan V. Sheikh Mahomed Ismail. 

68 I. C. 179 • 2 Lab. L. J. 401. 

- 8. 28 —(1907) S. \6 -Effect of order— 

Pending application to se* aside ex parte decree 
got by Insolvent. 

An order setting aside an ex parte dcf'ree, where, 
the piff. pending the application is declared an 
insolvent, is not illegal as the Provincial 
Insolvency Act contains no such prohibition. 
(Martineau, J.) Ashgharo Begum v. Muhamed 
Yusuf, 611. C 584, 


PROV. IN80L. ACT (V OF 1920). S. 28—Exemption 
from vesting. 

- S. 28-(1907) S. 16—Effect of order-Suit 

against his propcrty-Uccree—Execution-Effect of. 
Appellant sold a house to K on 12th Mav 1914 
. lor the unpaid portion of the purchase-money. 

He instituted a suit against K on 22ad March 
i 1916 and obtaioed a decree on llth July 1916 es- 
taulishing his vendor’s lien over the house. 
Meanwhile K had applied-on 19th November 
1915 to be adjudicated insolvent; an adjudication 
was made on 29lh February 1916, and on l5th 
July 1916 his property vested in the Official 
Receiver. The Official Receiver sold the 
house to the respondent on 17th AugU'^t 1916. 
The appellant executed his decree and pur¬ 
chased the house himsell on 22nd December 1916. 
Tne Receiver was not impleaded as a pa'ty to the 
suit or to the execution proceedings. In a suit by 
the appellant for the recovery of house from the 
respondent held, hat the decree in the aDpellant's 
favour wasa nullity as also the sale held in execu¬ 
tion thereof and that the respondent's title was not 
affected thercoy. 25 M 406 Rel. (Sadastva Atyar 
tind Spencer, JI.) MOKS'^AGtNAM SuBRAMANIA 

Aiyar V. Ramakrishna Aiyar 

16 L W 43 : 42 M L. J 426 : 1922 Mad 335. 

-Ss. 26, 56—(-9^7) Ss. 16 and 16—Eftecl of 

order—Court sale after adjudualion — htvaltd — 

Jurtsdichon t'f Court, 

The two sections read together confer juris¬ 
diction on the Insolvency Court to direct that 
property in the hands of a third person may be 
delivered to the Insolvent or Official Receiver. 
The I nsolvcncv Court has exclusive jurisdiction to 
deal with claims ol persons holding adveiscly to 
the insolvent. A sale of the insolvent s estate, alter 
an adjudication order, at a Court auction, 
witliout nonce to the Receiver, gives no ngoi to 
the auction purchaser. (Oldfield and Scihagiri 
Aiyar, JJ.) KocHu Mahomed Asan v. Saneaka - 
LiNGA. 44 Mad. 524 : 40 M. L. J. 219 i 

62 I. C. 495 ; (1921) M. W. N. 236 : 14 L. W. 505. 

-S. 28—(1907) 8, 16 ( 2 )—Effect of order 

—Heirs posstssing deceased debtor s assets —A/* 
feet of their insolvency. 

If. before the execution but after Ibe pas>ing of 
the decree against tlie assets ol a deceased debtor 
itiihe hands oi heirs, ihc latter becomes insolvent 
tile deceased's estate vests in the Official Heceiver 
and the Cl editor must pr^ve his debts like other 
unsecured creditors. (Oldfield and Sadasiva 
Atyar, JJ.) Gadi Lakshmi Nakasimham V. PlL- 
LALAMARKi Jagannadha Row. 30 I.C. 256 : 

18 M. L. T. 147. 

-8. 28 -(1907) 8. 16 —Effect of Order. 

The property of an insolvent vests in the 
Receiver from the date of adjudication and after 
that date the insolvent is not entitled lo sue on a 
chose in action belonging to him. {Aylini> ^ ) 
Kamaswami Aiyangar V Ramalinoam Muda- 
I.IAK. 22 I.C. 687 (Mad.). 

Exemption from Vesting. 

-S. 28 (5) —1907i S, 16 (2) (a)— 

from vesting. 

Under the section the insolvent’s property 
exempted fr rni at*achment or sale in execution 
of a decree does not vest in the Receiver. {Ban- 
nerjee and Piggott, JJ ) HanUmaN PRASAD 
Narain Sing v. Harasch Narayah. 42 All. 142 : 
18 A. L. J. 69: 58 I. 0. 561 : 1 U. F. L. B. A, 999. 
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PROV.IIfSOL. ACT (V OF 1920) S, 28—Exemption 

from vesting. 

-S. 28 (5) —(1907) S. 16 {2)—Exemption 

jrom vesting—Attachment of salary of tnsolvent 
—Salary not sufpicieni for his maintenance, C P, 
Code, S, 60. 

When an aporopriat’on of the income of an 
insolvent is made for the benefit of ihe creditors, 
the Court usually acts on the principle of giving 
to the creditors the surplus after allowing a 
sufficient portion thereof for the maintenaoce of 
the insolvent according to his position m life. 
The statute law ot this country fixes this amount 
by S. oO of the C. P. Code, read with S. 16 (2) o> 
the Prov. Ins. Act. Consequently an order 
rejecting the creditor's application praying !c r an 
attachment of half the salary oi an in>olvent on 
the mere ground that his pay is nof large enough 
to allow half ol it being attached, is illegal. 18 C. 
W. N, 1C52 Foil. {Rapqut, J.) Devi 1 rasad v. 
J. A. H. Lewis. All. 213 : 43 l. C. 984 : 

16 A. L. J, 107. 

-Ss. 28, 53, 69—(1907) Ss. 16, 36 and 43- 

Exemption from vesting—Insolvent agriculturist 
— Lease ot occupancy holding ordered to be sur¬ 
rendered - Order illegal. 

An agriculturist by occupation was adjudicated 
an insolvent shortly after he had granted a lease 
of his occupancy holding, ffe/d, that the order 
to sell the house and surrender the land to the 
Zamindar is unsound Lecause the occupancy 
holding and the house wer#* property, the itansier 
or at'achineut oi which being forbidden by law 
could Vest neither in the Court n -r m the Recei¬ 
ver. {litchards, C J. and Pajtque, J ) Sagar 
Mal V. Qikra; Singh. 39 All. 120 : 

38 I. C. 171 : 14 A. L. J 1031. 

-S. 28 (5)—(1907) S. IQ—Exemption ftotn 

vesting. 

The only property which is exempted from the 
scope of adjudication is property of «he insolvent 
which is exempted Dy any enactment from liabi¬ 
lity to at achment and sale in execution of a 
decree. \Daniels and Dalai, A. J, Cs.) Lal 
Bahadur v. Paspat prasad. 

10 0. L. J. 31: 9 0. A A L. R. 173 : 

1923 0. 154. 

Jurisdiction. 

-S. 28 (3) —(I907f S 16 (S) ^Jurisdiction 

—Delegation to Receiver—Power of Court to 
order enquiry by Receiver. 

Tire Insolvency Court cannot refer to the Re¬ 
ceiver, for final adjudication, the question as to 
the title to cenain promissory notes alleged to be 
held Benami for the insolvent {Walmsley and 
Greaves. JJ,\ bATYA Kumar v. Manager, Bena 
RES Bank. 46 I. 0. 335: 22 0. W. N. 700. 

__-83.28 and 53 (1907) Ss. 1 6 (6) and 36— 

Jurisdiction—Transfer more than tw'>years prior 
to adjudication — Annulment. 

The iransiers in question were effected six and a 
ball months before the petition for insolvency was 
presented, and more than two years before the 
ord t .if adjudication was passed. The Cour. below 
conMdered tnat S. 36 of Act 111 f 1907 was g >vern- 
ed by S. 16 v6) of ihe same Act and that, conse¬ 
quently, the transactions could be am ulled since 

they took place wiihin two years of the date of 

the presentation of the petition. Held, that the 


PEOV. INSOL. ACT (V OF 1920), S. 28—Proceed¬ 
ings against Insolvent. 

decision was erroneous and ought to be set aside, 
S. 36 of the Provincial Insolvency Act (III of 1^07) 
provides that a transfer of propeity may be 
annulled if the transferor is adjudged insolvent 
within two years after the dale of transfer. 
Under S. I6i6) an order ol adjudication shall 
relate back to and take effect from the presenta¬ 
tion of Ihe petition on wliich it is made, but this 
cannot mean that ior all purposes the date of 
adjudication is to be taken as identical with the 
date «»t presentation of the petitic n. It there w-ere 
any doubts rn (be subject it would be ren oved 
by ihe difterence in the phraseology emploved in 
Ss. 36 and 37 ■~f the Act. S. 37 allows the annul- 
n ent, in ceitain cases, of transfers in favour of 
creditors “where the transieroi is adjudged 
insolvent on a petition presented w'ilhio ihree 
i months after the date of the Iransler.” If the 
I framers ol the Art intended tha' the period 
piOvided by each section sh«)uld terminate t-n the 
dale (if the presentation of the petiiion lor ii sol¬ 
vency it is obvious ihat the word- “once a petition 
presented’’ i^hich occur in S. 37 either should 
have been ioseried also in S. 36 or on ihe suppo¬ 
sition that S. 16 l6i would apply, should have 
b..eD omitted ahogether. [Brasher and Scott 
Smith, JJ.) Ghulam Mahomed v. Panna Ram. 

19‘^4 L. 374. 

-S. 28 (2)—(1907) S. 16 {2)—Jurisdiction 

—Small Cause Court, If can act under. 

A Judge sitiii g in the Small Cause Court, 
cannot ‘inmedia ely divest himself of his Small 
Cause Powers and proceed to act under S 16 (2) 
of the Prov. Ins. Act. {Seshagtri Aiyar, J.) Ses- 
haiyangar V. Venkatachalam Chettiar. 

311. C. 15 : 5 L. W. 220. 

ProcaedingB against Inaolveot. 

-S. 28—Ss. 16 and 18 — Proceedings 

against Insolteni — Receiver—Vesting of property 
and rights of action—Suit by private creditor — 
kfject of. 

Where a firm is adjudicated insolvent all his 
property vesis in the Receiver and if any part of 
it has improperly g- t into the hands ot another, 
the right to recover it is in the Recei er and it is 
only by its coming into the bands ol the Receiver 
that its rateable distribution among the general 
body of creditois can be secured. A suit by ihe 
creditor of an insolvent against a certain person 
alleged to be in possession of assets of the insol¬ 
vent without impleadng the Receiver in insol¬ 
vency is misconceived and unsustainable. (Sir 
Lawrence Jenkins) Sanyasi Charan Mandal v. 
Kkishnadhan Banerji, 43 M. L. J. 4i : 

20 A. L i. 409 : 24 Bom. L. B. 700 : 

49 I. A. 108 (P. C.) : 49 Cal. 660 : 

30 M L T. 228 : 16 L. W. 636 : 

(1922) M. W. N. 364 : 26 C. W. N 954 • 
97 I C. 124 ; 36 C. L J. 498 : L. B. 3 ?, C. I33 : 

1922 P. C. 237. 

S. 28 (1907) S. 16 (2) — Proceedings 

against Insolvent—Suit against son— Insolvent 
father party, 

A father was joined as a necessary party, but 
no relief was actually sought against him but 
onlv against sous. The pltf. did not seek relief 
against any of the property w hich had come into 
the hands of the Receiver under the insolvency 
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PROV. INSOL. ACT V OF 1920). S. 28—Proceed- PROV. IN80L. ACT (V OF 1920), S. 28—Proceed- 
IDgs Insolvent. inpe against Ineolvent. 


pr..c edmgs. Held, the suit was maintainable. 
Further the joining of the Receiver as a party 
Would lave been sulfic ent t > cure any irregularity 
{Sln>irt, J ) SHAMBHU DlYAL SiNGH V. ISWAK 

Sakan. 1923 An. 306. 

I 

-Ss. 28 (6). 51—(1907) Ss. 16 (6) and 34— ; 

Proceedings against insolvent — Execution of , 
decree — Assets realised Order of adjudication \ 

— Right of decree-holder. i 

S 16 (6/ of the Prov. IqsoI. Act cannot control | 

S. 34 (J» of toe Act. Where alter the filing of an ; 
applica ion by a debtor to be adjudged an insol* j 
vent, Out before the malting of the order of i 
adjudication, two houses belonging to him were 
sold in excciiiioo of a money decree against him 
and purchased by the decree-holder. Heid^ that 
the execution sale having taken place and the 
assets having been realised Defore the order of 
adjudicadon the owoersnip of the houses vested 
in the decree-holder and not in the Receiver. 34 
All. 6.8. Foil. ; 11 I. C. 433. Appr. {'fudball and 
Raftque, JJ.) Din Dayal V. GUkusakan Lal. 

42 All. 336 : 59 1. C. 67 : 18 A. L. J. 287. 

-Ss. 28, 58—(1907) Ss. l6 and 23 —Procce" 

dings against Insolvent —Attachment of property 

— Adju iioiiiion of judgment debtor — Effect of 
After an adjudicatijn in an insolvency, an 

attachment of property though made before the 
adjudication ceases to have any effect, as the 
property of the insolvent vesis in the Receiver 
who is the pers m t I maintaio all proceedings. 
{Richards„ C. 1. and Bannerjee, J.) Gobind Das 
V. Karas Singh. 40 All. Itf7 : 

43 I. C 672 : 16 A. L. J. 32. 

--8. 38 (2)—(19U7) S, 16 (2) -Proceedings 

against insolvent. 

A suit by creditor of an insolvent with leave of 
Court under S. 16 (2j fora declaration as to the 
priority of his mortgage is not barred {Richard¬ 
son^ C J. and Bannerjee, J.) Balmukasd v. Bikj- 
LAL. 36 I. C. 1004. 

-8. 28 (2), 61—(1907) 8a. 16 [2> and 34— 

Proceedings against Insolvent — Execution o 
decree — Proceeds of property attached and sold — 
Money att iched before order of adjudication — 
Rights of decree-holder 

While proceedings in insolvency were pending, 
ceriam immoveable property of the insolvent was 
attached and sold i.i execution of a decree against 
him and the proceeds deposited in Court for ihe 
benefit of the decree holder. The decree-holder 
aUo aitiched certain money which had been 
paid into Court to the credit i)f the insolvent but 
up to the date of the order of adjudication, had 
taken no further steps to possess himseli thereof. 
Held, that the decree-holder was entitled as 
against the Receiver to the benefit of the proceeds 
of execution of his own decree, but not to the 
money of th> insolvent which he had attached. 29 
Cal. 428, Foil. {Rafique and Piggott, JJ.} 
Srichand V. MURari Lai.. 84 All. 628 : 

16 1. C. 183 : 10 A. L. J. 252. 

--8. 28 (2)—11907) 8 16 {2]—Proceedings 

against insolvent—Leave of Court. 

In an ordinary su't for rent against an insol¬ 
vent the landlord is in the same position as any 


other creditor. But he can distrain for his rent 
in spite of the insolvency of the tenant. A suit 
for a rears of rent against a tenant declared 
Insolvent and against who n such declaration is 
in full force and ef^ec^ is not maintainable with¬ 
out the leave of the Court. (Richards, C. J. and 
Bannerjee, J ) Raghubir v Ramachander. 

34 All 121 : 12 I. C. 927 : 8 A L. J. 1287. 

-Ss. 28 ( 2^ and (1). 44-(1907) Ss. 16 (2) 

and 45— Prozec iings against insolv-'iit - Execu¬ 
tion of decree — Judgnien'-dehtor declared insol¬ 
vent —Right of appeal 

A judgment-debtor vho has been adjudicated 
an insol .-ent cannot maintain an appeal against 
an order in execution proceedings that certain 
properties belonging to him wore fraudulently 
concealed by him from his creditors. Tae only 
person who can appeal against such a decision is 
the Official Receiver, {Fletcher and Hilda, JJ.) 
BoNOftiALi Dutta V, Lalit Mohan Ghosal. 

47 I. C. 152. 

-8g 28, 76 —(19071, S8.I6. AQ—Ptoceedings 

against insolvent—Permission to c*"editor to exe¬ 
cute his decree against ooncealed Property of in¬ 
solvent. 

It is within the jurisdiction of the District Judge 
to grant oe»mission to a creditor who has proved 
his debt and got a decree, to execute that decree 
at his own risk and costs against anv concealed 
property of the insolvent on condition of Ihe cre¬ 
ditor handing over to the Receiver all sums got 
by such execution, for 'he benefit of the general 
bodv of creditors. (Fletcher and Richardson, //.) 
Kailas Chandra Sarkar v. KantiRam Pas 
Bama. 37 1 C.993. 

-Sb. 28. 61 —(1907 88. 16 and 34 

dings against insolvent—Attachment of property 
before adjudication — Right of attaching creditor 
— Receiver, appointment of. 

An interim Receiver is appointed for the pro- 
lection of estate of the debt »r for the benefit of 
the entire bodv of c editors. (1886) 17 Q B. D. 4 
Ref. Ch (li of S. 34 of 'he Prov. los. Act restricts 
the operation of S. 16. cl. (6) thereof. A creditor, 
who had attached a sum of m mey due to the in¬ 
solvent before his estate vested in the Receiver 
appointed alter the adjudication order, is <enti- 
tlr'd to ii exclu-'ivelv in <atisfac(io i of hig debt. 
iMookerjee and Bca,hcroft, fJ.) Maduu SardaR 
V. Kshitish Chandra Bannerjee 

30 I. C. 82 : 42 Cal. 289. 

-3. 28 (2)—(1907) S. 16 \2\—Proceedings 

against insolvent — Receiver —Hecessary party 
Appeal against order of hcociver. 

Held, that an appeal by the insolvent against an 
order refusing to release a house (o* bis residence 
withoui impleading the Official Receiver as party 
must (ail. ioasmuch as the Official Receiver being 
in possession of the property of the insolvent was 
a necessary party. (Rattigan, C. J.) GhulaU 
Mahomed v. KaRta Ram. 51 LC. 971. 

- Si. 28 and 44 -Si. 16 and 45 (1907 —Pro¬ 
ceedings against insolvent—Creditor not sche¬ 
duled cannot execute decree ivithout leave. 
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PKOVINCIAL INSOLVENCY ACT (V OF 19^0), 
S. 2»—Proceedingg against Insolvent. 

Whete a person has been ad)udicated an insol¬ 
vent under Act III of 1907, the pr.>tection given by 
S. 45, Cl. 2 (bj of the Act appl es and a creditor is 
not en'ided to proceed against an insolvent in 
execution without thele»ve of theC)u^t even 
thougn his Jtame has not been entered in the 
schedule. {Spencer and Venkatasubba Rao, JJ,) 
Natesa Chettiar V. ANN^Mv^\I Chettiar. 

17 L. W. 319 : 32 M. L. T (H. 157 : 

1923 Mad. 487 (1). 


■8. 28 — (1907) S. yQ—Proceedings against 

insolvent—Receiver —Pos’tion of. 

The principle of S. 16 2\ of »he Prov, Ins. Act 
should be invariably observed in insolvency pro* 
ceedings and the Odicial Receiver or Receiver 
apjointed should have t le carriage of them, not 
merely 111 the lower Con-1 but ais > on aipeal. 
{Oldfield and Venkatusubba Rao, JJ.) Nara- 
SIMHAM V. HaNUMsNTHA RaO NAIOU. 

(1922) M. W N 717 1922 Mad. 439 


-- S, 9B (2) —(1907) S. IQ - Proceedings 

against insolvent—Sutt by creditor under S. 53 
of the T. P. Act to scta^ide transfer ^Leuve of 
Court. 

Alter the order of ad|uiicatioi is inade it is 
not open to a creditor of the insolvent to sue 
under S 53 ol tha T P. \ : t i sec asile a transfer 
made by the i.isulveot withiut first obaiomg 
the l^ave of 'he Court under i6 12) d the Prov 
Ins. Act {Wallts, C.I. *ni 4yltng. J.} T.K. VasU- 
deva Kamath V. N Lakshminarayas’a Rao. 

42 Mad 681 : 9 L. W. 475 : 

26 M. L T. 90 : 52 I. C. 442 
(I919;M. W. N 612: 36 M L. J. 453. 


-8 28 (2j—(lb07. S 6 2i—Ptoceedings 

against insolvent—Limttation. 

An adjudication of the deft, as an insolvent does 
not extend the oeriod prescribed for a suit agaiosi 
him for it is ooen to the pH. to sue ihe deft, in 
time with the leave if the Iisolvencv C^urt 8 
Mad. 229; 35 vlad. 822, Dist. [$e.%haiiri Atyar 
and Phillips., JJ.) Ramaswami Pillai v Goviv* 
DASWAMY Naicker. 48 Mad. 319 

25 M L. r. 247 : 49 I- 0 623 : 

(1919) M. W N. 698 : 36 M L. J. 104. 

-8.28 (2), (4)—(1007) S. 16 (2) and (4) 

—Proceedings against insolvent—Receiver - 

Necessary party 

The delen'^ant purported to have purcha ed the 
properly of the insolvent in execution of a mort- 
<»age'decree which nad been fraudulently and cjn- 
clus'vely assigned to him without consideration. 
He'd, iD that the purchase of the de endani was 
not a bon i fide one and gave him no title to the 
property; |2) that all the property of judg¬ 
ment-debtor having ves'ed in the Official 
Receiver before the sale to the defendant, 
the Official A.-signee was a necessary parly 
to all proceedings affecting that property, and 
a sale held w-t iout his being broightonibe 
record did not convey any liile \Abdur Rahtm 
and Ayltng, JJ.) Devaraja I^'^ngak Thi^ru- 

MALAt^WAMl NaIDU. ^2 I. C. 489. 

_88.88 1 2). 69-(1907) S. 16 (2) (b/ and 43— 

Proceedings against insolvent Notice to show 
cause for arrest. 

C D—VOL. IV 61 


PROVINCIAL INSOLVENCY ACT (V OF 1920) 

6, 28—Proceedings aginst Insolvent. 

Before the immunity given by the Ins. Act in an 
ms .Ivent is taken away from him by an order of 
his arrest a notice must be served upon him to 
:»how cause why he should not be arrested. 
{Seshagtri Aiyar.J ) Seshaiyangar v. Venkata- 
CHALAM Chettiar. 3l I. C. 15 : 5 L. W. 220 


.- 8.28(2) (1907)8.16 i2) (b)-Proceed^ 

mgs against insolvent ~ Leave of Court. 

Once a person IS adjudicated an insolvent and 
his e>tate ves'ed in the Oihcial Receiver no cre¬ 
ditor can apply for any remedy against him with¬ 
out leave of the Court. [Oldfield and Tyahh, //.) 

Lingappa Chettiar v. W. p. Narasimhachariar 

27 I. C. 6. 

-S. 28 (2)-(1907) S. 16 Proceedings 

against insolvent—Suit for specific performance 
-^Defendant insolvent—Execution of document 
Official Receiver. 

Where pending a suit for specific performance 
ihe defendant was declared an insolvent, the 
Official Assignee was a necessary party and he 
lias t') execute a deed in pursuance of a decree, 
because on insolvency the legal estate vests in the 
Official Assignee subject to the equities of third 
pers ns. White CJ and Oldfield, J.) P. PuRU- 
SHOTAM NAIUU V. L PONNURANGAM NaIDU. 

(1913) M. W N 897 : 21 I. C. 676; 15 M.L.T. 92. 


S. 28 (1907) S. 16 (2) — Proceedings 

against insolvent—Permission of Court is neces¬ 
sary. 

Under S. 16 of the Prov Ins. Act (1907) the 
Court making the order of adjudication is vested 
with the whole property of the insolvent and no 
creditor to '»’hom rhe insolvent is indebted in res¬ 
pect of any debt provable under the Ins dvency 
A:t has any remedy against the property of the 
insolvent person in respect of that debt nor can 
he commence any suit or other legal proceed¬ 
ings except with the leave of the Court and on 
such tsrms as the Court may impose. The 
permission of the Court is contingent to the suit 
being bronght a .d cannot be given afterwards 
Prideaux, A. J, C.) Trimbak v, Sheuram. 

6 N. L. J. 144 : 1922 Nag.'lOS, 


S 28 (1907 [^)—Proceedings against 

insolvent—Arrest under /{ct of 1920. 

A person who was adjudicated insolvent under 
the Provincial Insolvency Act of 1907 and has 
not been discharged is not liable to arrest in 
execution of a decree in accordance « i,h the provi¬ 
sions of the Aci of 1920 even if he does not take 
out a protection order. [Daniels, A. J. C.) Radhey 
Shiam V, Hakim Saiyed Mohommad Taqi. 

9 0. & A. I. R. 37 : 1923 Oudh 36. 


S. 28 (2) (1907) S. 16 —Proceedings 
against insolvent—Leave of Court. 

A suit against an undischarged bankrupt in 
respect of a debt raentionf^d in the I'st attached 
to his application and of which notice was duly 
served on the creditor is not maintainable with¬ 
out 'he leave of ihe insolvency ciurt [Lindsay 
J, C.) Mohammed Yakub v. Bijai Lal. 

43 1. C. 262 : 30 0. C. 304. 

-- -8. 28—(1907)8. IQ —Proceedings against 

insolvent- No attachment and no suit for declara~ 
tion after judgment-debtor's insolvency^ 
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provincial insolvency act (V OF 1920), i 

s. 28 —Proceedinfja against Insolvent. 

Neither an attachment of the judgment-debtor’s I 
property nor a suit for adHclaratinn in respect 
thereof is permissible without the sai-ction 

of the adjndicatinji court, after the judeme- t- 
dehtors insrlvency. (Ortiioitd, J.) Raman 
L HETTY V. Ma HmU- 9 L. B. B 47 : 37 I. C 803: 

10 Bur. L. T 116. 

-S. 28 f21 —(19071 S. IQ \2\—ProcecdtnS^ 

insolvCftt—Leave of Court after institu¬ 
tion of suit whether can be granted—Insolvency 
—Pendency of. 

S. lb \2 of Prov. Insol Act i« a bar to a suit for 
which leave of the Insolvency Court has not been 
obtained prior to its instiiuMon. An insolvency 
proceedin'* is not terinina'ed when the insolvent 
has not appeared to claim his discharge and 
the record has beeti sent to the record room. A 
legal proceeding is pending soon as com¬ 
menced and until it is, concluded f. so long as 
the o’-iginal court can make order in the mat'cr- 
in i‘:sue ar to be dealt with thereon (Pratt, J. C. 
and Crouch, A. J. C.) Jivanji Momooji v. Ghulam 
Hussain-. 47 I. C. V^l : 12 S. L. K. 20. 

-S. 28 ^l—(1907) 8 Proceedings 

against insolvent — Leave of Con* f after suit ot 
aphlicatJon — Pendency of insolvency proceedings 
— Order suspending discharge—‘Execution pro¬ 
ceedings. 

Under S. 16 (2) ib) of the PrOv. Insol. Act. leave 
for commencing a suit or appheation agaiiif-t an 
adjudged insolvent can be granted even after 
such suit nr application has been filed and it will 
relate back to the date of the filing of the sui^ or 
applicat'On 8 Cal. 442 (P C ) Kef. 38 Bf m. 365. 
367. Not Foil. When a final dividend is declared 
and all a’-ailable assets distributed, the insolven¬ 
cy proceedings is no longer pending so as to 
operates as a bar under S. (2i ib| of the Prov. 
Insol. Act. The fact of the po'^lpoi cment ot dis- 
charge of the insolvent by order ol the court does 
not constitute a pendency of such proceedings. 
[Prat.J. C.) P’IRM OF Gopal > )as v. Pahlumai.. 

30 I. C. 37: 9 S L B. 34. 

-8. 28 —(1907) S. IQ —proceedings against 

insolvent — Defendant's insolvency—Official Re 
ceiver, if necessary party—Decree how far bind¬ 
ing on Official Receiver. 

Where defendant's are adjudicated insolvents 
on their application, after plaintiff’s suit against 
them for recovery of moi cy due. the insolvency 
does not affect the devolution of any inieres) 
upon ‘he Official Receiver under O 22, R. 10 and 
the Official Receiver is not a oeces«arv or even 
proper party to the suit. Under S. 16 of the Prov 
Ins Act no interference in pending proceedings 
is contemplated ; but the decree could not be 
executed against the estate of the insolvents nor 
be binding on the Official Receiver. (Hayward, 
A. J. C.) Jethalal Kalianji v Gangaram 
Naoomal. 29 I. C. 30: 8 S. L. R 325. 

-S. 28—(1907) 8. 16 (21 >b) —Proceedings 

against insolvent—Mortgage decree — Execution 
after adjudication — Prohib'tion. 

A mortgagee can execute his mortgage decree 
even after t^e adjudication of the mortgagor. 
{Crouch and Boyd, A. J. Cs.) Mir Haji Nur Mi- 
homed Khan v. Kadir Bux. 24 I. C. 830: 

7 S. t. B. 184. 


provincial insolvency act V OF (1920), 

S. 28—Reputed owoe'ship. 

-8. 28 (2) —a907i 8. 16 (2) (b)—Proceed¬ 
ings against Insolvent—Leave of Court. 

The credit rs under S. 16 (2j (5) must apply 
to the court exercisii g jurisdiction in the matier, 
f'.r lea%e to comn ence a uit against the insol¬ 
vent for the propeitv fraudulently transferred. 
(Pratt J. C. and Crouch, A. J. C.) ISMAILJEE v. 
Manghan Mal. 12 I. C 622 ; 5 8. L. &. 80. 

Proceedings by Insolvent. 

--S. 28 (2) U907I S. 16 (2) —Proceedings 

by insolvent—Vesting order^Suit by undis¬ 
charged insolvent. 

After adjudication the property of the insolvent 
ve ts in the Offi ial Receiver. A suit bv an un¬ 
discharged insolvent after the vesting order is 
not maintainable m respect of the property in¬ 
volved in itie Insolvency Proceedings. Nor can 
the insnivent appeal from a decree passed in a 
suit instituted by him. It is ihe Official Rtxtiver 
alone that can <ne to eniorce the rights possessed 
by the insolvent on the dale of the order of ad¬ 
judication. iAyling and Phillips, JJ.) Subb.araya. 

ChettiaR V. Papathi Ammal. 

(1918) M. W. N. 389 : 45 I. C, 239 : 

7 L. W. 616. 

- Ss 28, 41—(1907) Ss. 16 and \4-Procced- 

ings by insolvent — Pro-note suit on negotiable in- 
strurnent by insolvent. 

An adjudicated insolvent who has not obtained 
cither his peTS<u>al or final discharge may even 
if all his pT( peity has vested in the Official 
As'-ignee, sue on a pionote in his favour unless 
the Official Assignee ii terferes. 'Fox, C J. and 
Hartnoll, J.) KaM BULLAB BHIRKAWALA V. 
BickkaJ. 6 L. B. B. 174 : 19 1. C. 88: 

6 Bur. L. T. 81. 

Reputed Ownership. 

_ S. 28 (3)— 11907) S. 16 (3)— Reputed 

ownership—Railway Rtceipl—Pledge of Charge 

holder. , . 

A Railway receipt is a mercantile document 

of title to po« ds, ai d lawful possession as pledgee 

of such receipt enables the holder, by virtue of 

local custom, to get possession ol the goods from 

the carrier. The insolvent’s right to get posses¬ 
sion under S. 16 (3) of the Prov. Insol. Act ceases 
with the pledge. 15 Bom. L. R. 890 Foil. (Snda- 
5H’<? 44jytir and bpence*', JJ.) FaKBERAPPA V. 

Thippanna. so I. C. 950 : 38 Mad. 664. 

- S. 28 (3 — (1907) S. 16 

ow^'ershtp — Machinery—Oil press—Goods—Re¬ 
ceiving of. 

An oil press worked by kcrosine oil engine is 
not ’• goods *’ within the meaning of 16 (3) ol 
the Act, though it is capable ol being 
without damage to the building. 25 Born. 

Foil. (Hartnoll, Offg. C J. and Twomey. /.) 

PE 11 . Kunti. 14 I. c. 447 : 6 L. B. R. 44. 

- 8.28(3) (6)-(1907) S. 16 (3 1 and (6)-- 

Reputed ownership, doctrine of-Appltcahihty to 

secured creditor—Receiving order, effect of. 

S. 16 (r>) excludes secured creditors Irom tne 
doctrine of reputed oxvnership. A receiving, 
order u' der English Law does not divest the 
property of the insolvent. The properly of the 
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PaOVINclAt IMSOLVENCY ACT (V OF 1920), 
S. 28—Eeputed owne^^Mp. 

insolvent is only divested bv the adjudication 
order. The failure on ihe part of a mortgagee 
to object to the sale of the mortgaged goods 
does QOt deprive him of his imerest whico is 
transferred to the sale proceeds. (Pratt, J.C.) 
In re Wyse, Ez parte Chowksey. 

17 I. C. 31 ; 6 S. L. B. 97. 

-S. 28 (3)—(1907) Ss. 16 (3) 2 (a) 13 (21— 

Reputed ownership—Insolvent in possession of 
goods as comtfiisstOH agent —Power of Receiver to 
take possession. 

Goods entrusted to a commisision agent for 
sale are his property for purposes of the Provin¬ 
cial Insolvency Act and a Receiver is endtled to 
take possession of the same ; but in cas^s where 
circumstances point out the agent is not ihe 
“ reputed owner the principal is entitled toa 
resto-alioo of the same, {District Court Juris¬ 
diction.* In re Messrs, Kadirkhor Ismailji 
Lotia. 11 I. C. 14 : 5 S. L. R 78. 

Suit against Receiver. 


-S. 28 (2)~11907) S. IG—Suit against 

Receiver—Leave not necessary. 

Tli«re is no statutory provision under which 
leave is necessary to file a smt against Official 
Keceiver. On the other hand whaiever provision 
there is in the Act relaiing to the grant of such 
leave is confined to claims of creditors. Reference 
may be made to S. 2?<, sub-cl. 2. [Lindsay and 
Sulaiman, JJ.t Mahrana v. David. 

21 A L. J. 787 : L. R 4 A. (Civ.) 483 : 

46 A. 16 : 1934 All. 40. 


-Bs. 28, 66—U907) 8s. 16 and 18—Suit 

against Receiver — Decision against— If Res 
judicata. 

The Official Receiver is not a mere represen¬ 
tative oi tne creditors of the estate but an officer 
of Court. A decision against him necessarily 
does not operate as res judicata. Where an 
Official Receiver was not in fact impleaded as 
representing the general body of creditors and 
he did not defend the suit on their behalf and an 
ex parte deCTQQVJZs passed against h<m, it does 
not operate as res judicata in a subsequent suit 
by the creditors. 

The words'* any suitor other legal proceed¬ 
ings ’’ ill S. 16 of the Provincial Insolvency Act 
Cover a case where the object of the suit or 
other legal proceedings is to obtain any remedy 
against the property of ihe person of the insolvent 
in respect of a provable debt. (Fawcett, A. /. C.i 
Messrs Loi’is Dreyfus & Co v, Jan Maho- 

49 I. C 421 : 12 S. L. R. 61 

_8. 28 (2)—(1907) Ss. 16. (3) (b)—S«/f 

against Receiver—Leave of Court. 

Leave of Court is not generally necessary for 
a plaintiff to sue the Receiver in insolvency and a 
person who claims adversely to the insolvent is 
not affected by the provision of S. 16. cl. \2) ib) of 
the Pro. Ins. Act and is not therefore bound to 
obtain leave of the Court before suing the Re¬ 
ceiver. [Hayward,!. C. and Crouch, A.J. C.) 

Halima V . Mathra Das Ramchand. ^ ^ ^ 

40 I C. 122 : 10 8. L. R. 179. 


provincial insolvency act (V or 19201 

S. 28—Vesting of property. 

Vesting of Property. 

——28 (2-110071 S. \ G-Vesting of property 
—Ad/udicatton of father in joint Hindu family-^ 
Share of son m joint faintly property vests in the 
Offiotal Receiver. 

Where the father of a joint Hindu family which 
includes minor sons as well as himself is ad¬ 
judicated an insolvent, the Receiver takes over 
all rights in the insolvent’s property which the 
insolvent himself possessed including the right 
to alienate co-parcencry property belonging to thC" 
father and the sons m satisfaction of antecedent 
debts incurred by him provided Ihey are not 
tainted with immorality. 7 B. 438 ; 19 M. 74 Ref. 
\Pige.otland Walsh, JJ.) Bawan Das 2 / O. 
Chiene. 44 A. 316 : 20 A. L, J. 155 : 

1922 All. 79. 

---s. 28—(19'»7) S 16 (41 - Vesting of 

property—Insolvent heirs of deceased Maho- 
medan—lf, can consent to a bequest of the deceas¬ 
ed to another heir. 

Where a Mahomedan bequeathed some of 
his properties to one of his heirs and the other 
heirs, who were insolvents, consented to the be¬ 
quest after the death o( the testator ; held that 
ihe principle of Mahomedan law ought to 
be applied and that the bequest will be held valid 
in preference to the rights of the Official Receiver 
claiming to be entitled to the properties vested 
m the insolvent heirs on the death of the testator 

and before giving their consent to the bequest. 
[Piggoti and Walsh, 1J.) Aziz-Un-NIssa Bibi v. 
Chiene. 42 All. 693 : 18 A. L. J. 745 t 

59 I. C. 296 :2 U. P. L. R. (All.) 251. 

-S. 38 (2) ~ (1907) 8. IQ-Vesting of 

property. 

The mortgagee of a factiry obtained a mort¬ 
gage decree and the factory was about to be sold 
in execution, when the judgment-debtor applied 
to have a Receiver to work for the decree-holder. 
The Receiver worked for two years when the 
judgment-debtor was adjudged insolvent The 
factory was sold in execution of the plaintiff’s 
decree. The profits had been paid to a certain 
association. This money was attached by hold¬ 
ers of money decree against the judgment- 
debtor. The plaintiff sued to recover the amount 
from the creditors and impleaded tte Receiver as 
a party. Held, that S. 16 had no application to 
the case, as the money claimed by the plaintiff 
was not a debt provable under the Act but was 
ihe property of the rlaintiff and never the pro¬ 
perty of the insolvent. The plaintiff was not 
seeking any remedy against either the person or 
property of the insolvent. [Richards, C. J. and 
Banerjee, J * Jhunkoo Lal v. Prary Lal 

39 All. 204 : 38 I. C. 613 :15 A. L. J. 49. 

-S. 28 (3) and (6) —(1907) S;16 of 

property-Goods—Possession with mortgagor — 
Rights of t*'ustee in bankruptcy. 

It the goods have been mortgaged the mort- 
gagee is the true owner and if the mortgagee 
allows the mortgagor to continue in possession of 
the goods until his bankruotcy the goods pass to- 
the trustee. iChatterjee and Pearson, JJ). Shamal 
Das V . Phanindra Nath, 

1923 Cal. 532. 
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FKOVINCIAL INSOLVENCY ACT (V OF 1920/, 

S. 28—Vesting of property 

- S. 28 i2i—(1907) 8. 16 (2)- Veiling of 

property — [Receiver—Lenve of court if essential to 

suit against. . . 

A kectivcr is exactly in the same positi<^n as 
the trustee in bankruptcy a> d the wnolc p''Operi> 
of the insolvent IS vested in him and he is the 
owner oi the property until he is discharged. 
The rule that a suit sliould not be nistimted 
against a Receiver without a previous sanct'on of 
the Judge having the carriage of the proceedings 
in which the Receiver had been appointed, only 
applies to cases where the R ceiver is a poinied 
in an action and does not apply to a Receiver as 
mentioned in Prov. losoWency Act. bletche* 
and Cuniingf JJ.) Amrita Lal Ghose v, Nakain 
Chandra Chakaravarthi, 53 I. C. 973 : 

3o C. L. J. 515. 

---8. 28—(1907) S. —Vesting of property \ 

— Partner of firm insolvent—Position of receiver. 

When a partner is adjudged an insolvent tne 
receiver appoinied under S. 16 merely replaces 
the insolvent partner and cannot claim to take 
exclusive nosscssion of the entire assets oi the 
firm. [Mookerjee aud Beachcroft^ JJ.) Sanyasi 
Charan Mandal V. Asutosh Ghosh. 

26 I. C. 836 ; 42 Cal 225. 

-S. 28 (2)-(1907) 8.16 (2» (a)—VesMig 

of property — Salary. 

Salary is propeny of the insolvent within S 16 
(2) (rj) of tlic Act. {Mookerjee and Beachcroft. JJ.) 
Ramchandra Neogi V Shama Charan Bose. 

19 c. L. J. 88 : 21 1. C. 950 : 

18 C. W. N. 1052. 

-8. 28—(1907) S. le—Vesting of properly ~ 

Ance.'tral property—Vesting in Official Receiver 
—Death of insolvent—Effect of. 

According lo S. 16 of the Prov. Ins. Act on the 
adjudication of person as an insolvent ihe wliolc 
of the property of the debtor vests in the Court 
or the Receiver. The death of a debior does not 
put an end loan insuh cncy pnicceding initiated 
on aw apj lication by the debt r. There is noth¬ 
ing in the Act to show that af'er an urdi-r of ad* 
jndicati m hris been made and the pr.iperty has 
vested in the Receiver the death o( the debtor 
would divest the Receiver of the property. Under 
the customary law a father has the right to dis¬ 
pose of ancestral immoveable property including 
the interest of his son under recognised circuin 
stance and a vesting order made under S. 16 of 
the Act vests that rig it in the Olfical Receiver, 
who can, therefore, give a good and compute title 
to such ancestral estate to a pu-cliaser. 7 Bom. -438 
Rel, \Abdut Raoof and MartincaUy JJ.) LachmaN 
Das V. Jai Singh. 4 Lah L. J. 262 : 

1922 Lah. $89. 

-S. 28—(1907) S. 16 {6)—Vesting of 

property — Meaning of charging property. 

Where a person is adjudicated as ao insolvent 
by his own act, the whole of his property becomes 
vested in the receiver and changed for pavment 
of his debts. tScott'Smi'h. J ) Fakir Muhammad 
V, Amir Chand. 66 I. C. 893 ; 3 Lah. L. J. 6. 

-8. 28 (2)--(1907) 3.18 {2)—Vesting of pro¬ 
perty—Pather insolvenP^Sons' interest not vested. 


PROVINCIAL INSOLVENCY ACT (V OP 1920), 

S. 28 -Vesting of property. 

The Receiver ^as no auihoritv to deal with the 
estate of the sons in the jnint family in an adjudi¬ 
cation of the father. [Chevis, A.C.J.) Shib Charan 
V. SHEIK Muhammad Ismail. 2 Lah. L. J. 401. 

__S. 28 (2) —(1907) s, 16 {2V-Vesfing of pro¬ 
perty—Debts due to insolvent — Interest. 

Ac insolvent’s solvcm debtors cannot be absol¬ 
ved from the liabilitv to pav interest on tbe 
ground that 'he ins -Ivent has filed his petition in 
insolvency. [Beadon, J.) Kanhaya Lal MohaN 
Mal V. Radh\ KiS ieN. 112 P. L. R. 1913 : 

18 I. C. 205 : 92 P. W. R. 1913. 

4 

-3.28(1907) S. 16-VVsh ng of p*o{>erty~ 

Adjudication of one member of Joint family 

Where only one member of a family firm Is ad- 
jnd'cared insolvent and the adindication of the re¬ 
maining members is relu«cd, an order making lia¬ 
ble the shares o^ the latter in the family trade and 
property for the debts of the insolvent is prema¬ 
ture as the Receiver may deal with the assets 
other than those of the insolvent. {Oldfield and 
Seshagin Aivar, JJ ) Sathivasaga-M Plt-LAI v. 
Meenakshisundaram Aiyar. 69 I. C. 485 : 

14 L. W. 361. 

-S^. 28. 56. 63—(190T' Ss. 16, 18 and 36— 

Vesting of property—'<ale by three members of a 
joint Hindu family — Sub^^equent insolvency of one 
mrtnher. 

Where one of three members of a joint Hindu 
family who executed certain sale deeds w^s ad¬ 
judicated an insolvent and steps were taken to 
have the sales cancelled as not bemg bona fide 
transactions. H* tdy that the sales could nni bo set 
aside in iheir entirety that the shares of the other 
iwo membe s could not vest in the Olheial Recei¬ 
ver as ihev never apphed lo be declared insol ents 
and that 'he Di-lricl Judge cannot dr*al with tlifir 
stures under Ss. 16 18 and 36. The court can 
deal with the estate of the insolvent only a d the 
sale in resiect >1 the share of the insolvent alone 
can be annuli d. [Seshagiri Aiyar and Phillips, 
JJ.) PALANlAt^PA MUDALI V THE OPPtCIAL RECEI¬ 
VER OF Trichinopoly. 20 M. L. T. 334 : 

(1916) 2 M. W. N. 123 4 L. W. 61 ; 

35 I. C. 610 : 38 M L. J. 84. 

-S 28—(19071 3. 16—Kes/ing of property— 

Onerous property, 

Though according to S, 16, the whole of the 
insolvent’s property vests in the insolvency Court, 
as regards (onerous pro )crtv such as leases, the 
Otfici.il Assignee may elect whctlurhe would 
acccot or repudiate it. If he refu'^cs to accept, 
the property does not vest in him but contmues 
to vest in the insolvent, as under the Act the m- 
soh ent is not debarred from holding separate 
property provided that the persons dealinfi with 
him are aware of his insolvency. {Dhableyy 
A. J. C) MaHADBO V. JAINARAYAN. 

62 I C 850 : 4 N. L. J 61 and *07. 

-S. 28 (2t-(1907) S. 16 ( 2 | —of 

property—Ordinary and occupancy holdings. 

The ordinary and occupancy holdings of an 
insolvent tenant in the Central Provuccs 
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PKOVINCIAI INSOLVENCY ACT (V OF 1920,» PROVINCIAL INSOLVENCY ACT (V OF 1920) 
S. 28—Vesting of Property. S. 28—Miscellaneous. * 

do nut vest in the Court or Receiver under A mortgage eOected by a person after he has 
S. 16 sub-sec. (2) cf the Provincial Insolvency Act. been adjud caied an insolvent is not invalid under 
{Batten, A, J. C.) Setaham v. Shaikh Sardar is 16 v5) of the \cl, if consideration was empl'^y- 

42 I. C. 710 : a3 N L. E. 215. I ed in paying off a prior mortgage and the i,.sol- 

- S. 28 (4)—(19071 S. 16 Vesting of pro- . vency thereby terminated proceedings. {Rafique 

periy—^'Property," meaning of | bluati, JJ-) Swam Sahjp v. Nand Ram. 

Properly in S 16 (4) does not include personal ! 43 Ail. 556 ; 63 I. C. 366 : 19 A. L. J. 511. 

earnings ove*^ and above what is prt perly neces | - Ss. 28, 67, 35—(1907) Ss. 16. 41,42— 

sary lor the debtor’s suppon. {Batten, O. J C.) Transfer by insolvent of property abandoned by 
Jamnadas V. ViNAYAK. 10 I. C. 698 : 7 N. L. R. 19. Receiver, 

- S. 28 (2)—(1907) S. 16 {2]—Vesting of pro- A transfer by the insolvent after his discharge 

per>y — Hindu Jather, adjudication of—Son*s heir, of propeity abandonded by the Receiver of the 
if vests. Insolvent's Estate is good and enforceable by the 

In case of the insolvency of the father who is a vendee. {Piggott and Walsh, //.) Sheonandan 
Hindu the snares in the joint property belonging to j Kashi 3y All. 223 : 37 I.C. 878 : 15 A. L. J. 79. 
the sons are not responsible lor bis debts and cao' S. 28—(1907) 8. iQ^Judge acting as 

not be s* Id for their satisfaction The sale ought Receiver, duty of. 


to be limited to tne father’s share alone in me 
joint properly. {Roe and Coutts, JJ.) Sahaj 
Narayan Sahi V. Wajid Hussain. 49 1. C. 848. 

-S. 28 (2)—(1907) Sr,. 16 l2) and 40 (2J — 

Vesting of property—Salary of insolvent. 

Under S. 16 (2 read with C. P Code S. 60 half 
the salary of an insolvent vests in the Receiver 
and the Court cannot prevent it from so vesting 
under S. 40(2). {Maccoll, A.J. C.) Tulsilal v. 
H. Girsham, 38 I. C 410 ; 2 U B. R. (1916) 132. 

Vesting Order—Absence of. 

-^S. 28—(1907) S Vesting order,"‘absence 

of - Attachment after adfudication of insolvency— 
Validity, 

An attachment in execution is ineffective, if the 
properties had become vested in the Court or 
the Official Receiver as soon as tbe judgment-deb¬ 
tors weie adjudicated insolvents The absence of 
a vesting order is immaterial. (Oldfield and Sada- 
siva AtyarJJ.) Rama^wami Naidu v. Muthu.-amia 
Pillai. 41 Mad 923 : 36 M L J. 681 : 

48 1 C. 756 : (1918) M.W. N. 796. 


_ S?, 28, 56, 82- (1907) Ss. 16, 18 and 65 (1) 

{a)—Vesting order, absence of—Effect—Sale by 
Official Receiver—Ho title passes. 

Where an adjudication of insolvency is made 
by an Official Receiver in the exercise of the 
powers delegated to him under S. 55 (1) (a) of the 

Provincial Insolvency Act. the insolvent’s estate 
does not vest in the Official Receiver under S. 18 
or any other provision and will not so vest unless 
an order vesting it in him is passed by the Court 
30 M.L.T 415 Foil Consequently a sale without 
such order by the Receiver will not pass any title 
loidfiUd and Seshagin Atyar, JJ.) Muthuswami 
lYAR V. SoMOO KaNDIAR. 43 Mad. 863 . 

12 I.W. 622 : 69 I. C, 607 : M W. N. 837 . 


Miscellaneous. 

_-s 28 (6) (1907) S. u—seenred credilor- 

‘^'’whe^^a^c'reditor has a registered mortgage 
ov« ctrtaiB moveable property ot the insolvent, 
he is a secured creditor holding a le^al charge. 
If the Receiver realise tbe property, the .debt 

_S. 28-(1907, s. 16 

solvent— Payment of a mortgage—Vahdity of. 


When under the Act. Judge himself is Receiver 
he must in case of dispute appoint a credit jt as 
the representative and the general body of credi¬ 
tors. {Walsh and Stuart, JJ.) Jhabba Lal v. 
Shib (JHARan. 39 All. 152: 37 I.C. 76 :16 A.L.J, 1. 

-S. 28-(1907), S. 16 (2) (a)—“ As herein¬ 
after provided " whether qualifies ‘ Receiver ' or 
I 'vest,' 

The words “ as hereinafter provided " in S. 16 
(2) (a) of the Act, qualify only the word ‘receiver’ 
and not the word ‘vest.’ (Spencer and Ramesam, 
JJ,) Official Receiver, Coimbatore v. Kanga, 
80 M. L T. i62 : 45 M 167 . 14 L. W 655 : 
(1921) M. W. N. 858 : 42 M. L J. 53 : 1922 M. SO. 

-Ss. 28. 66, 67—(1907) Ss. 16. 18. 19— 

Ptesidenoy Towns Insolvency Act ///o/(1909),. 
Ss. 17, 61, 83— official Receiver, position of. 

I The position of an Official Assignee in Madras 
difilers from that of an Official Receiver in the 
moffusal in that the Official Assignee may sue 
and be sued as such without mentioning his own 
name under S. 83 of the Presidency Towna 
Insolvency Act, whereas there is no such cor¬ 
responding section under the Provincial Insol¬ 
vency Act. {Sadasiva Aiyar, J.) Rama Aiyar v. 
Official Receiver. Tinnevelly, 

5 L. W. 507 : 40 1. C. 170 : 32 M. L. J. 520. 

-S. 28 (2)—(lOO-r) 8. 16 (2)—Omission of 

I creditor to prove debt in insolvency proceedings — 
Liability of surety. 

A creditor wilfullv omitting to prove his debt 
against his principal debtor in insolvency pro¬ 
ceedings against him can nevertheless proceed 
against tbe surety of the insolvent for recovery of 
the same ; in such a case the contingent liability 
of the surety is a debt provable by him in insol¬ 
vency proceedings of the principal debtor. 
{Dracke Brockman, J. C.) Gopal v Ganpat 

H I. C. 911 : 7 N. L. B. 122. 

i -S. 28 (1907) S. 16 —Adjudication order 

after sale in e.vecu(ion of decree—Effect. 

The Receiver of the insolvent’s estate is' not 
entitled to rateable distribution on behalf of the 
other creditors, where property is sold in execu¬ 
tion of a decree pending the disposal of an appli¬ 
cation for an order of adjudication but the order 
i is passed before the sale is confirmed. Whether 
I the money was paid to the credits r by set off or 
! was lying in Court awaiting the confirmation of 
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PEOViNriAL INSOLVENCY ACT (V OF 1920), 

S. 28—Miscellaneous. 

the sale, is immalerial. {Stuart and Kanhaiya Lai, 
A. J. Cs.) Achamchat Lal 71 Changammal. 

i8 0. C. 268 : 32 I. C. 429 ; 3 0. L. J. 666. 

-Ss 28 (6). 47-(1907) Ss. 16 (2) and 31 — 

Secured crcdilor^ — Rtfiht of—Mortgages effected 
during attuclimcnl — Procedure — Assets, realised 
by sale. 

All insolvent judgment-debtor during an altach- 
incnt by certain decree-holders executed mort¬ 
gages and the decree-holders contended in the 
insolvency proceedings that the mortgages were 
void under S. 64, C. P. Code. Held, that accord¬ 
ing to S iO (2) of the Pro- Insol. Act. the claims 
wh'ch the creditors were able to enforce under 
the C. P Code ceased to be enforceable upon the 
makiiig of the order ol adjudicaiion. The credi¬ 
tors Cfiuld only work out iheir ren edy uiidcr tlie 
conditions laid df wn in the Insolvency Act and 
they could not therefore claim that the mortgages 
were void against them. It the propeity were 
sold up, the moitgagees would have the same 
remedv aga'ost the assets realised by the sale as 
against the property itself : and in all such cases 
where claims were set up by the morigagees the 
provisions of S. 31 of the Insolvency Act must be 
slriciK Complied with. An attaching creditor ha'i 
no lien or cliarge upon the delator’s property 
which he attaches and is nr t entitled to rank as a 
secured creditor. It is expedient in tire interest 
ol all the creditors that the Court should be 
allowed to bring the insolvent’s mortgaged pro¬ 
perty to sale and give the mortgagee the same 
remedy agamst the sale proceeds as he had 
against the property itself. Tne right of secured 
creditor - arc nut affccied in any way bv the pass¬ 
ing ( f an order of adjudication. [lAudsay, J. C. 
and Rafique, A. J. C.) GOPl.SATH v. Glr 
PRAsap. 15 I. C. 860. 

-Ss. 28 (6) and 47— Secured creditor — 

Election—Order for sale—Piopncty of. 

If the secured creditor does not elect, under 
S. 47 of the Act, the Court will direct the Pccci- 
ver to take Ihc possession of security and ^cll it. 
{Das and h'ulwant SahayJJ ) Sant Prasad Singm 
V. SHKODUT Singh. 2 Pat 724 : 1924 P. 259 

-Ss. 28 (71. 51 —(1907) Sa. 16. 34 —Ort/c o/ 

adjudicahon. dale of opernhon of — Uccret-hol- 
der’y rights to assets realised before order of 
adjudication. 

S 34 contnds S. 16 of this Act and though an 

order of adjudication relates back to date of ap¬ 
plication. the decree-holder has greater r'ghts 
than Receiver in respect of assets realized before 
date of adjudicaiion. 42 Cal. 289. 34 All. 628. 
Rel 6 I C. 95- Expl. As soon as a sale is held 
in an e.xecutioii and money deposited lor tlie 
benefit of the decree-holder the assets arc con 
sidered as realized and at the disposal of the 
decree-holder. {Mullick and Jw^la Prasad, JJ.) 
Pali Kam v. Shko Nath Prasad. 

2 Pat. L J. 235 : 1 Pat. L. W 463 : 

39 I. C. 246 : 1917 Pat 111. 

-—— S. 28—(1907) 3, 16(2) — Insolvent guaraii' 

ice brokere Claim for damages—Suit to recover 
guarani e — Deposit — Arbitration. 

A suit by an Official Receiver of the property 
of an insolvent guarantee broker against the 


PROVINCIAL INSOLVENCY ACT IV OF 1920) 

S. 83. ’ 

empl »ver for the balance of the guarantee deposit 
alter sening off the amouni of damages settled in 
insoivcnev proceedings as due to the employer 
cannot be referred lo arbitration under S 19 
without leave of the Court under S. 16 (2' of the 
Prov. Ins. Act. {Hayward, J. C.) James Finlay 
& Co. V. Raymond. 27 I. C. 138 : 8 s. L R. 60. 

-S 28(61 —(1907) S Secured creditor 

Remedies—Restriciions imposed. 

Undtr the Prov. Ins Aci, a secured creditor is 
not exempted from the restriction imposed by 
S .16 (2) (5j barring anv remedy againsHhe person 
and the property ui the debtor and is snbiect to 
all disadvantages arising when the iosolvcn deb¬ 
tor cpnn t carry onbii promises. The Official 
Receiver takes the properly free from any per- 
soc al undertaking of V e ms Ivent. [Crouch and 
Hayxvatd, A. J. Cs ) Mfurs David Sassoon & 
Co. V The National Bank ok India, Ltd., 
Karachi. 21 I. C. 520 : 7 S. L. R. 61. 

Sa 28. 56— Obstructing a Receiver ap¬ 
pointed by Court. 

Obstructing a Rccei cr appointed by Court in 
t’iking possession of the property of a person 
agamsi whom insolvt ticy prr'ccedings arc pend¬ 
ing is contempt of Court. The proper procedure 
is to move the Conn against the acti n of the 
Receiver. {Pratt, J. C.) E. D Sassoqn v. 
Moosaji. 9 I. C 485. 

- S. 33 — (1907* 8. 24— tnlurent power —■ 

Application made •■ftcr insolvency Proceedings 
closed — P%o jurisdiction to entertain 

An insolvency Court has the same inherent 
power as ord'ijarv Courts to correct clerical mis¬ 
takes, etc Where a creduor in insi 1'ency pro¬ 
ceeding- has exhausted all the remedie-^ open to 
him for rectifying an error in the sta cment of 
the debt due to him. the Insolvency C ourt becomes 

and has no jurisdiction t • entertain 
an application under S. 24 o* the Act. {Walsh 
and Stuart, JJ.) Ram ChaNdek Sakpp v. Mazhar 
Hussain. 51 1. C. 66 : 1 U. P. L R (H. C.) 69. 

-S 33—(19071 S. 24— Siheduleofcrcdi’ 

tors not prepared— Effect of. 

No creditor ..1 an insolvcid can enforce his 
claim as a schedule cred'tor aga*nst the property 
acquired bv the ins Ivent after discharge, unless 
a schedule of crcdiiors has been prepared before 
discliarge. ^Kno.x and Rafique, JJ ) Aminuddin 
HydER V. SHEORAJ SiNGH 35 All 402 : 

20 1. C. 316 : 11 A. L J. 669. 

-- S. 33 (1907) S. 24, Proviso A - /J/'/’/ictr- 

tion for adjudication — In-lnlity to fay debts — 

Test of—Joint appltc ition. 

Where an application is m,idc for adjud eation 
as an insi Went on too ground that tho deb'or is 
unable to pay his <iebls the Court must enquire 
into thr preser't value of the property ai>d decide 
whether having regard to proviso A to S. 24 of 
the Act ihc debtor has proved his in=»bility to pay 
his debts. Where the dibtor is .a firm tlie i»ppU- 
cation for adjudic.ation most be made in the name 
of the firm and the manner in which such ap- 
olication is to b»' signed is laid down in Rr. 22 & 
24 of the Rules framed by the High Court. 
{Cha‘tcrjee and Cuming, JJ.) Satish ChaNDR.A 

V. P'lRM Raj Nakayan Bakhira. 1984 C. 436. 
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PROVINCIAL INSOLVENCY ACT (V OF 1920) PROVINCIAL INSOLVECNY ACT (V OF 1920) 
S. 33. S. 34. ’ 


S. 33—(1 907) S. 2^—Barred debt not 


—Ss. 


33. 44(2)—(1907) Ss. 24 aod 45 (2)— 


:provable. j Proof of d^^bt. 

A time-barred debt is not provable in insol- ^ Under ihe Act a creditor can deprive an insol¬ 
vency proceedings. 77 ) vent of the remedtes intended to be provided to 

BaraNASHI V. Bahabadeb, 66 I. C 758 ! , hill) bv the simple expedient of refraining from 

proving the claim and of thus excluding it Irom 
the schedule framed by the Court. [Crouch and 
Hayward, A, 7. Cs.) Dhanji G. Deshmanay v 
H. A. Taylor. 19 l. c. 385 :6 S, L. R 163 


661 C 758 

34 C L. J. 167. 

-Ss. 33, 50, 44—(1907) Ss. 24. 26 and 45 - 

Undetertni**ed liability - Deferred dower—Condi- 
tional discharge 

It is unfair to suspend the discharge of an in¬ 
solvent on account of an undetermined liability 
which naight never arise and the Court is not 
competent to make it a conditi m of the discharge 
that the insolvent should furnish security for the 
amount of his liability. The amount of defer¬ 
red d'‘‘»’er snould not have been entered jin the 
Schedule having regard to S. 24 proviso. {Wil- 
berforce, J.) Mirza Ali v. Qadari Khanam, 

50 I C. 774 : 21 P. L. R. 1919. 

S. 33-(1907) S. 24 {S)—Proof oi debt— 


Bar by limitation 

There is nothing in S. 24 (3) of Act III of 1907 
making it obligatory on a creditor to tender proof 
•of his debt b^fnre the discharge of the insolvent. 
The law of insolvency allows proof of debts at 
any time during the adinmistr^tion so long as 
there are assets to be distributed. An order of 
discharge of an insolvent on condition that he 
should, subject to his right to an allowance of 
Rs. 25 per month, lor the maintenance of himself 
and hi» family, place at the disposal of the Court 
all property he might alter wards acquire does 
not amount to such a discharge as is referred to 
in S. 24 {'■^) of Act III of 1907. v*’he'e a person 
had a decree which wa> executable against the 
insolvent on the date of adjudication, the mere 
fact that daring the pendency of the insohe cy 
proceedings the period of twelve years pre«crib* 
ed by S. 48, C.P. C. had expired, does not prevent 
the decree-holder from proving his debt in insol 
vency. In bankruptcy a debt does not become 
barred by lapse of time if it was not at the c^'ra 
mencemet't of the bankrupt'^y [Oldfield and 
Venkatasubba Rao, 77.) Siva Subkamania 
P iLLAI V, THEETHARAPPA PiLLAl. 

45 M L J. 166 • 18 L. W. 636 : 

(1923) M. W. N. 89} : 1924 M 163. 

_S. 33—(1907) S. 24 — Voluntary—Pay 


- -Ss. 33, 49—(1907) Si. 24, 2b—Co7nposi- 

tion before adjudication. 

As according to the Act the composition should 
be approved by the majority in number and three- 
fourths in value r,f jhe creditors whose debts are 
p'ovcd, the court can approve only com positions 
after adjudication under Ss. 24, 25. [Hayward, 
7. C.) Assomal, In re, 9 I. c. 724 : 

4 S. L. R. 222. 

-S. 33 (3)—(1907) S. 24 [Z)—Application 

by a creditor—Rights of other creditors- 

When an application js made by a creditor of 
an insolvent debtor t) be included in the schedule 
of creditors, the other creditors have a right to be 
heard against the application, [Karamat Husain 
and Chamicr, 77.) Allahabad Bank Ltd. v, 
Murlidhar. 34 All. 442 : 14 I. C. 589 : 

9 A. L. J. 577. 


ment — Test. 

•Voluntary payment’ is one made spontaneously 
by a person of his own accord and not (1) under 
a pressure of demand by creditors or i2) special 
-agreement or (3) a possible danger of prosecu¬ 
tion. A payment made in the ordinary course of 
business is not voluntary. [Munro and Abdui 
Rahim, 77.) Ramsay & Co. v Official Assignee 
OF Madras 35 Mad. 7liJ : 10 I*- T 1^^ • 

11 I C. 769 21 M- L. J 920. 

_Ss. 33 and 16—(1907) Ss. 24 (1) (a) and 9 


—Petition by creditor—Proof of debt. 

When a petition in in-olv<-Dcy is put in by the 
creditor to adjudge his debtor an insolvent, the 
court must allow him under S. prove his 

debt and not require h m lO prive it in a reguly 
suit. {Pratt and Duckworth, JJ ' A. K. R, M. 

C T. Chetty Firm v. Maung Aung 

11 L.B B. 354 ; 1 Bar. L.J. 239 : 1923 Rang. 21. 


-Ss 34, 49, 60—(1907) Ss. 24. 26 and 26 

Provable claim—Claims on forward contracts. 

Cia ms on forward contracts are demands, in 
the nature of unliquidated damages arising out of 
contract. They are contingent debts capable of 
being fairly estimated and capable of being proved 
under the Insolvency Act before the dates on 
which they are contingent. 13 A. C. 351, 358, Ref. 
Where the Official Receiver receives affidavits 
from different creditois in proof ot such debts it 
is his duty to inquire into the matter and to de- 
ternnne a unilorm rate ior the purpose of making 
a lair estimate or valuation of these debts. The 
creditors' affidavits shot Id not be accepted with¬ 
out question, as the affidavits can only disclose 
the chance of liability and are nothing but the 
credito s estimate and jno part o( th'e proof of 
such a debt. 25 Q B. D. 529, 533 Ref [Pratt, 
7. C.) Mossa/1 Ismailji Lotia. in rt. 

15 I. C. 825 : 5 S. L. R. 249. 
-S. 2^—Provable debts—Meaning of—Ob¬ 
ligation incurred. 

A debt to be provable under S. 34 of Act V of 
192') must be a debt to which the insolvent has 
become suhiect by reason of an obligation incur¬ 
red before the date of adjudication as an insol¬ 
vent. The wordsobligation incurred ” in the 

section refer to an obligation incurred by the in¬ 
solvent himself. [Hallifax, A. 7. C.) Kesheo- 
rao V. Govindarao. @ N. J 279 • 

192*3 Nag. 142. 

-S. 34 (1907) S. 26-De6/ provable—Ob¬ 
ligation incurred after adjudnation. 

A suit on an obligation incurred by an insol¬ 
vent after adjudication is maintainable as it is not 
a debt provable in the insolvency under section 
28 of the Act. The suit is not governed by S. 16 
2) o) the Act. [Findlay., Offg, A. J . C) Ganga 
Prasad v. Fida Ah Chandabhai. 48 I. C. 913. 
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PBOVINCIAL INSOLVENCY ACT (V OF 1920). 

S. 34. 

-S. 34—11907) S. 28— “ Date of such ad- 

/rtd’C<2lio>i" - Meaning of. 

The wf)rcls “date of s-uch adjudication” in S. 28 
ot the Act mean the date on which the actu^-l 
adjudication is made and not the date on which 
the petition is presented and a creditor can prove 
a debt subsequent to the preventa'ion but before 
adjudication. Kl'womey.C.J and Ormond, J). 
K. N. K. I. Chetty V. Ba Tin. 61 1. C. 640 : 

13 Bur. L T. 117- 

I 

-8 34 —(1907) S. 28 —Provable debt. 

Obiter ;—Maintenance ordered lo a wife by a 
decree of the cou^t is not a debt provable undci 
the Act. [Pratt. J.C.) Pamanmal Hemanmal, 
In the matter of. 35 I. C. 541 ; 

10 S. L. B. 28. 

-S. 34 fl) (1907) S 38 —Vesting of property 

—Claim by Official Receiver against attachment of 
money in the hands of judgmeiit debtor-insoivcnt 
—If comes under C. P. C., O. 21, Rr. 58—63 — 
Limitation Act, Arts. 11, 13. 

The Official Receiver’s claim to any property 
where the vesting was alter the attachment of 
that property, is a statutory claim and not a cla>m 
under O. 21, Rr. ''8- 63, and the Court dealing 
with such claims acts under S. 151. C. P. C. and 
not under O. 21. Arts. 11 and 13 have no applic.i- 
tion to orders on such claims. (.Sarfn.vjva Aiyar 
and Spencer, J J ) Balakrishna v. Kan- 

GAN Pattak 14 L. W. 334 41 M. L. J. 334 : 

(19211 M. W N. 775 : 

30 M. L. J. 77 : 46 M 70 : 1922 M. 189 

-S. 36—(1907) S. ^2~~Annulmcnt of insol¬ 
vency—Suit by Receiver commenced before— Effect 
on, 

A suit instituted by the Receiver of an insol 
vent’s estate against a debtor of the insolvent 
does not cease to be maintainable by reason of 
the annulment of the adjudication pendente lite 
{Richards, C. 7. a»^d Banerjt, J.) Mannu Lal 
v. Nelin Kumar Mukerji. 41 All 200 : 

48 1. C. 443 : 16 A. L. J. 936. 

-Ss 35. 27-(1907l Ss. 42 and-16— 

ment—Refusal of adfudioation. 

An adjudication under S. 16 can be set aside 
only upon proof by the applicant under S, 42 oi 
the exisicnee of one or more of the circumstan¬ 
ces specified in S. ^2 (1). It is doubtful whether 
under the Indian Law, the C 'urt could refuse to 
make an order of annulment where one or more 
of the circumstances specified in S 42 (1) were 
proved to exist. [Mookerjee and Newbould, JJ ) 
MoTi Lal Kadha Kishen v Ganpat Ram. 

23 C. L. J. 220 : 34 I. C 793 : 21 C. W. N. 936. 

-Ss. 35, 28 (6)—(1907) 8s. 42 (1) and 16 (2) 

(a)— Insolvency application — Adjudication—Con 
dition imposed —Annulment of order^ if valid. 

Where o • au insolvency petition the Court pass 
ed an order imposing a condition on the non- 
fulhlment of the condition, annulled the order it 
could not be so annulled if the condition was it¬ 
self 'llegal, e.g.. condition as to payment of one* 
founh of the insolvent’s salary to the Receiver 
pending realisation of assets. Salary is the pro¬ 
perty of the insolvent within S. 16 (2) (a) of the 


PBOVINCIAL INSOLVENCY ACT (V OF I980L 
8. 35. 

Provincial Insolvency Act and the District Judge 
could arrange for na\mentto the Receiver of 
one-half ol the salary earned by the insolvent. 
Mookerjee and BtaoheroH, }}.) Kamchandra 
Neogi V. Shama C haran Bose. 19 c. L, J. b3 : 

2i I. C. 950 : 18 C. W. N 1052. 

-S. 35—(1907) S. 42 —Absence of available 

assets nogro nd 0 / rtfusal by Court. 

A Court cannot reiu‘-c to make an order for 
adjudication or for ai ?iu)l'ng any adjudication 
already made, merely on the ground of there 
being no available assets. {Scott-Smith, J.) Shira 
V. GanGA Ram. 37 I. C. 214 : 

171 P . W. B. 1916. 

-S 36—(1907) S. 42 —Annulment of ad¬ 
judication. 

An adjudication can be annulled only under 
S- 42, u hen the conditions mentioned theiein are 
UilBlled A C'ourt while annulling an adjudica¬ 
tion must find that the adjudication could not 
legally or propeily have been made on the facts 
as existing at the time of adjudication. Subse¬ 
quent misconduct un the part of the petitioner 
should not lead to annulment of the adjudica- 
lion. An adjudication could not be annulled 
because the debtor has pa d bis debts in full out 
of his a sets or a part of his property is subject 
to the alienation o’ Land Act. iJohnstone, C. /.) 
Jamkiian V. Devi Ditta. 162 P. L. B. 1916 : 

29 I C. 888 : 77 P. W. B. 1916. 

--S. 36—(1907) S. 42 —Annulment of Insol¬ 
vency—Payments of drbts, proof of. 

Where an adjudicated insolvent applies for 
annulment of the adjudication on the ground that 
his debts have been paid in full, the fact that such 
pavments were not ma’e through the OfTiciat 
Receiver is no justification for refusing to grant 
the annulment. The petitioner should be put to 
prool of (he allegations made by him. {Abdur 
Rahim and Oldfield, J}.) Velayudham PlLLAY 
V. The Official Ki-ceiver of Tinnevblly. 

26 K. L. T. 139 : 62 I. C 689 : 

(1919) U. W. N. 622. 

-SB. 36, 69.41. 44—(1907)88. 43,43, 44 

all'* 45— Annulment of ad judication — Procedure. 

The fact that proceedings are contemplated 
under S 43 is not enough to annul adjudication, 
unless the procedure laid down in Ss. 42, 44 and 
45 is adopted. {Seshagifi Aiyar, J.) Seshaiyangar 

V, Venkatachalla Chbttiar. 

31 I. C. 16 : 6 L. W. 220. 

- Ss. 36, 26—(1907) Bn. 42. Ib^Adfudica- 

lion annulment of—Grounds. 

s. 42 ol the Act is subject to S. 16 and if the 
Court acts under S. 42 for reasons untenable 
under S. 15 for refusing the adjudication the 
order anrulling the adjudication is bad. An 
order of adjudication cannot be annulled on the 
grnuiid that the petitioner did not make a true 
statement of his properly, as the question about 
the extent of his propeity is immaterial. 15 C. 

W. N. 213, Rel. {Sharfudditt and Roe, 7/.) 

BEHARI SAHU V. JUTHER MALL. 

38 1. C. 822 : 1 Pat. L. W. 227. 
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lure to I>tep proper acc^-unis-hicklel debts.^‘“ beUi^e^o^ ^affe^r eV'’^ allows composition 

The beiitfii ol Insolvency Acts, is intended for before adiudicafir^ '“'Possible 

traders who ac. hones,ly and straigbUnrwa.dly befo.e In srct.oninl^ 

and according to the leccgnised pmper mode a direction (A,‘’“s 

essential to knowing their position but who the comnositin,. ii nsanction 
through misloriune incur luSs. 1 he benefit should to beneffi thl eeneraVh/ri n ®'’‘' “aloulated 

not be extended to those traders who lail to keep against commercial f'“d'tors, a-d >s not 

propel accounts ot who deal extravagantly ana ING Shah avo pjf e Flem- 

contract debts rtcklessly without any reasonable ^ Ram Jamnadas. 

prospect of teing able to pay them. [Fox, C. J 565 : 9 S. I. B. 181 

and HartnoU,J.) S. R. M. C. T. Chetty v. Ko q 38-(i907)s 2l^Scope. 

AungGyi. 15 1. 0.276:6 Bur. L.T. 80 . contemplate enquiiv into 


-S, 38—(1907) S. 27— Composition, 

When aii application under S. 27 of the Act is 
made beiore a proposal lor composiuoo is fiDall> 
accented, no cieditor is entitled 10 note whose 
debt has not been proved and whose naoie has 
not been admitted on to the schedule by the 
Judge. In insolvency cases the meaning ol ‘prool 
of debts’ is that the creditor shall have proved hl^ 
debt in some of the wajs prescribed by the Act 
and tnar his name shall have been put by the 
Couit in the schedule ol cred tors. [Hichards^ C 
J. and Banerjt, J.) Chandanlal v. Khemkaj. 

40 I. C, 166 : 16 A. L. J. 638. 

-S. 88—(1907) S. 27 — Schedule^ when to be 

settled. 

In all insolvency matters schedules ought to be 
settled as soon as possible before a composition 
is filially accepted. [Rn hards, C. J. and Bancrji, 
J.) TohaRmal Uttam chand V SuRAj Bali 

39 1. C. 953 j 

-S. 38— (19071 S. 27— Composition — Secur¬ 
ed Creditor, 

A secured creditor is unaffected by.any com¬ 
position scheme unless it is approved ot by the 
Court and conseuteci to by him. \Chatterjca ana 
Suhrawaray, JJ.) JugMOHAN Badhani v. Indka 
Cuandka. 68 1. 0. 895. 

-S. 38—(1907) S. 27 — Annulment of ad¬ 
judication—Consent of creditors. 

The consent of alt tnc creditors is not of itsell 
necessai ily sufficient to justify an order for an¬ 
nulment 01 an adjudication. [Mookerjee and New 
bould, JJ.) MoTi Lal Kadha Kishen v. Ganpat 
RiM. 23 C. L. J. 220 : 34 X. C. 792 : 

21. C W. M. 936- 

--S, 38—(1907) S, 27 —Objects of—Payment 

of debt to insolvent before-Adjuaication—t/fecl. 

S. 3» i» meant to proieci debtors who have pa»d 
their deb^s lO ti eir creditors without knowledge 
of the lauer's insolvency and its benehi muat be 

given to ptraons who pay their debts after appli¬ 
cation but before adjud>cation, [Kotvat, At J- C.) 
ONKARSA V. BKIDICHAND. 6 H. L. J. 213 : 

19 M. X. B. 144 : 1923 Nag. 290. 
-S. 38—(1907) S. 2^—Scheme of arrange- , 

tnenl^Rejection of. 

Scheme of arrangement proposed by an insol- , 
vent can be rejected by tbe Court, alibough three* , 
lourlh. oi ciediiors aie in its favour. [Lindsay, , 
y.C. and Stuart, A.J. C.) ShaFIQ-uz-ZamaN v. | 
Deputy Commi-SIokek, 80 I.u. 694:18 o.C. 135. 

_s. 38—(1907) s, Composition before ■ 


adjudication 


' a composfi.on rCoSn^as 

- a direction under S 27(6) it urinas 

J the composition il it is reasonable^rd ca?cu^at°H 

o benefit the general body of c. editors "d " ^nnt 
against commercial morality. [Pratt, J C I F? 

I ' .ng shah and Co. u. Sadi Ram Jamnadas. 

C ,0 t 9 3- I.- B. 181 

S ~®;,28-()907) S 2p~Scope. 

Hehf. h contemplate enquby into 

bfsaead o 7* "“>■ stay 

II Stead 01 ip^o facto disoosal of the npiiHnrT 
{Hayward, J. C.) Asoowal. In re, 

9 I. C. 724 : 4 S, I. R. 222 

A discharge from debt or liability under ih^ 

Bmfjh ^ loreign country or cne of the 

Brush CoioMes such as Ceylon, where the debt 
Of liability has been contrarieH nV k. ■ ° 

valid discharge tble^om in Brdisb7n7.r" 
act that the parties intended the debt to be paid 

L f 3x7 F I'l"* validity sf M 

Bowxhkh. 3 - ^ 38 : 

a ,,,, ® W. 635. 

:jary Us !rder S. 4i-Courfs powt, to 

The Court cannot set aside or vary its o.der 

7cf Hen«7p ‘“^“ivency jurisdiction 

J. c.) Henry Robbert Smith, Jn re. 

321. C. 676 ; 9 S. L, r. 132. 

- Sfl. 41 (2) (b), 42—(1907) 8 . 44 ( 9 ) /ki 

S 44 dees not restrict the discretion of a Bank- 
ruptcy Coun with regard to his period of susoen 
sion under b. 44 [2, [b) or .he condition to be^aM 
down with respect to any earnings 01 income 
which may hereaiter become due to the m^nl! 
vent. Under S. 44 (5i the powerlcf suspending and 
^1 attaching cund-tions to an insolvent’s discharge 
may be exercised concurrently, [i tseoli anA 
WaUh^ JJ.) Debi Prasad v, Allen Grant. 

39 I. 0 916. 

__S,. 42(2), 69-(1907) 8,. 44 (4| and 43- 
Rcccwcr s r,port-Aam,ss,M^,y 

, J “ R«“'ver of an insolvcm’s pro- 

perly ihat the insolvent had fraudulently ir^ns 
lerred his property to his wife before deciara^on 
ot insolvency is not admissible in evidei,c 7 to 
convict the insolvent under S. 43 36 All ?? 
All. 547 ; 15 Q B. D, 213 Rel. ,P f ’ j i 

NANDKlSHOREU SURAJ Mal. 37AII 429 

8 4, m r , ^ ^ ^ 

uTco^ W-(I907) S. 44 (3j [o,-Power 

The Court when giving an order of discharge 
may. unoer tbe section, make the condii oiis as 
to luture earnings and it can make an order as <o 

discharge. 

{Buticfte Ot y. Ca| Jaunaoas Ve Vinayak 

10 I. C. 698 : 7 N. X. B 19. 

T “! —(1907) S. ^b^Aggrieved person — 

Receiver if, 


C D—Vox. IV 62 
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provincial insolvency act (V OP 1920), 

S. 44. 

A Receiver appointed under the insolveocy law 
is oot an aggrieved person within S. 46 and be 
cannot apply f' r revising the order annuli og ad¬ 
judication. “Person aggrieved" is not a ma-' 
who IS disappointed o( a benefit which he might 
have received it some other order had been 
passed but must be a mao who has a legal grie¬ 
vance ; a ipan against whom a decisioti has been 
pronounced wnjco has wrongly deprived him of 
something or wrongly affected his title to some¬ 
thing La/, /.) Kadha Mohan v. Ghasi 

Kam 93 P. a. 1917 ; 41 I. C. 96 : 

38 P. W. E. 1917. 

_S. 44 (2)—(1907) S. 43 of tiis- 

charge—Operation of 

An order or discharge frees debtors only from 
the debts entered in the schjdule. [Lindsay, J 
C I FIDA HUSAIS i>. CoLLKCroR oi- Shahjahan- 
PUR. 25 I. C. 708 : 17 0. C. 267. 

_S. 46—il907) S. 20—/oint debt cannot be 

set off against separate debt—"Mutual deali ngs. 

A 3 oint debt cannot be set orf agamst a sepa¬ 
rate debt under the Act, since the debts ate of a 
different character and do tiot come withm the 
term "mutual dealings" {Maclcod, C.J. and Shah, 
J.) Trimbak Gangaohar Gokhale V. Rama 
CHANDRA Trimbak Kiktank. 63 1. c. 906 : 

45 Bom. 1219 : 23 Bom L. E. 637 

-8, 46—(1907) S. 20—OoUnne of set off— 

Hoiv applied—FrauduLcnt claim-‘Engli$h law. 

The equitable doctrine of set-off has for ifs ob¬ 
ject not merely avoiding cross-aciio*is but doing 
substaniial justice and would apply to prevent 
the great injustice ansing from ihe same persons 
being the ms Went’s creditor under one account 
and debtor under another aud thereby compelled 
to pay 16 annas in the rupee on what he owed 
and received less on what was due to him. But it 
could not cover cases where a debtor of the in¬ 
solvent fraudulently buys up a tliird person s 
claim against the insolvent with a view to relieve 
himself in the mauer of his debt. (Ralltgan and 
Beadon, U.) Kadha KisheN v. Firm of Ganga 
Ram Radha Kishen. 98 P. L. B. I9l4 ; 

23 I. C. 927: 63 P. E. 1914 : 

118 P. W. B 1914. 

-8 46—(1907} S. 20—Aggrieved person — 

insolvent — Adottssion ^of debt—Right of insol¬ 
vent to appeal. 

Any person aggrieved by any order made in 
the exercise ot insolvency jurisdiction by a 
subordinaio Court may appeal to the district 
Court, and the order of the District Court upon 
such appeal shall be final. (Oldfield and Venkata- 
subba Rao, J J,) Siva Subramania Pipiai v. 
Theethiappa Pillai. 46 M.L.J. 166 : 

1924 M. 163. 

___8a. 47, 48—(1907) Ss. 31 and 22—Scoured 

creditor —Interest at contract rate. 

A mortgagee is oot a person proving in the 
bankiupfs estate. He is a secured creditor and 
is entitled to look to his security to lealise the 
amount of the debt secured thereon, with inier- 
est at the comractual rate up to the date of pay¬ 
ment. (Richards, C J. and Rafique, J.) JUOAL 

KisHORE V. Bankim Chandra. 

41 All. 481 : 81 I. C. 192 : 17 A. L. J. 480. 
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S 60. 

_Sa. 47, 51—(1907) Si. 3l and 84—Sreu- 

red creditor—C. H. Code, S. 63 k 2) —Rateable dis¬ 
tribution of assets. 

P. obtained a decree for money against E and 
attached cenain moveables of his judgment- 
clebtor. Suosequently B sued E, and obtained an 
order for allachmcni before judgment of a portion 
ui the same property which F had attached. In 
B s suit an €.v parte decree was passed against E. 

B assed for action being taken under S. 63 ol the 
C. P. Code after putting his decree inio execu¬ 
tion He consented to the sale being held in exe¬ 
cution uf ^^’a decree and the asftts being raieably 
oistributed. This being done, E appheu to have 
the ex parte decree set aside and it was ordered 
tual the proceeds of the sale should be ‘security" 
lor the satist^cii jii of ihe decree which might 
ultimately be passed. E tnen applied to be ad¬ 
judicated an insolvent Held, th.il F was entitled 
lu rateable disiribuiion, the sale in execution of 
his decree being neitlier illegal not luvalid hav- 
ing regard to S. 63, Cl (2) of Uic C. F. CoUe, that 
B sv.is a secuied creditor witliin Ss. 31 atid 34 
ol the Act -he money set apart for him as a con¬ 
dition precedent to the selting aside ol the ex 
parte deciee being a security to him which he 
inighi draw out and appropriate tt) his own use, 

(i ndbaU and Rufique, JJ.) Farsotam Das v. 
David. 13 A. L. J. 893 : 30 I. C. 779. 

_8 47—(1907) 2. 2\—Secured creditor — 

Meaning of. 

When under an agreement with a debtor one 
of his credit .‘rs was appointed sole agent for the 
sale of all books publisticd and to be published 
bv the oebior on condition tnai the sale proceeds 
after deducting the commisaion weie to be cre¬ 
dited towards the debt. Held, that the cicditor 
was a secured creditor. A secured cieditor is 
one hoUing a mortgage, charge or lien upon the 
property ol the deoti^r or any part ihcrcoi as 
security lor the debt due to nim. (Chamter and 
Piggott,JJ.) Allahabad Trading and Bank¬ 
ing Cokfokation V. Gulam Muhammad. 

37 All. 383 : 29 1. 0. 263; 13 A L. J. 621. 

_b. 60—(1906) S 20—inQuify under— 

Delegation by Ul. Judge to Receiver other than 
Official Receiver—Not valid. 

A Dt. Judge cannot delegate the power of re¬ 
cording evideoce under S. 20 of the Act to a Kc- 
cciver other than the Olheial Receiver. (Abdttr 
Rahim and Sadastva Atyar, JJ.) Satrasala 
HanumanthU V. Receiver of Estate of In¬ 
solvent Talisetti Si'DBAiYAK. 13 L. W 146 : 

61 1- C. 767 : (1921) M. W. N. IU9. 

nr._88.60. 63. 80—(19071 Ss 26 . 3fi, 62— 

Schedule of creditors—Preparation of—Power of 

Official Receiver. . 

The power delegated to the Official Receycr 
under S 52 of the Act is to frame a Schedule 
of creditors after an ex parte enquiry and hC 
docs not decide judicially or finaltv upon con- 
tesled claims. The entering of the name ol a cre¬ 
ditor in the Schedule by the Receiver does not 
preclude the Court from enteiing appFcations 
for enquiry under Ss. 26 and 36. (OldH Id and 
8akewen,JJ.) Mohideen Kadiwshaw MaRAIKAR 

V. Official Receiver. Tinnbvelly. 

46 I. C. 67 : 41 Had. 30. 
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® (1907) S. 34— Execution of decree 

^Altachrnent of decree — Monty realised — Or¬ 
der directing decree holder to pay amount rea: 
Used to Receiver—Legality of. 

Ill execution of a decree obtained in 1912 against 
certain persons the decree-holder attached a 
decree pas^ed in favour ot those debtors. In A914 
an application was filed in insolvency against tt»e 
judgment deotors and in 1915 an interim Recei¬ 
ver was appointed. The money due to the 
debtors under the decree was deposited in Court 
to the credit of the decree-holder who obtained 
an Order for payment and received a certain am¬ 
ount from Court in J*dy 1915. In Septemoer 1915, 
the debtors were adjudicated insolvents, and in 
November 1917 the decree-holder assigned his 
rights under ihe decree. Tue whole oi the de¬ 
cree not having been paid off the assignee appli¬ 
ed to the Official Receiver in February 1918 to 
be allowed lo prove his claims to the balance oi 
the decretal amount, riis claim was rejected 
and he was ordered by the District Judge to pav 
to the Receiver whatever sums he had received 
under the decree. Held, that the order di ecting 
payment of the amount realised was illegal. 
[Piggotl and Walsh, JJ.) Mahomed Shariff v. 
Radha Mohan. 17 A. L. J. 89 ; 67 I. C. 760 : 

41 All. 274. 

Ss. 51. 52 — (1907) Ss. 34, 35. 47— 


PHOVINCIAL insolvency act IV OF 1920). 

da ^ X* 

actual payment was made the judgment-debtor 
applied to be declared insolvent and the Court 
appointed zn interim Keceiver of his property. 
Heiddh^t the sale proceeds having been realised 

before the judgme. t-debtwr was declared iosol- 

vent, the Receiver could not rlami them. (Chamier 
/,* Baoka Das v. Sheo Nath Singh. 

28 1. C. 816 ; 13 A. L. J. 339. 


-S. 51—(1907j S. 'Realised'—Date of 

realisation. 

Attachment of money does not mean realisa¬ 
tion unless the money reaches the Court. Reten- 
ti m of an officer s pay by a Treasury Officer un¬ 
der aitachinem is noi realisation a .d the da e of 
realisation is the date on which the money 
reaches the Couit, \,Chami*r, J. Debi Fkasad 
V. ChieNE. 16 1 C. 84 : 9 A.L.J. 707.- 


S, 51—(1907i S. 34 —Excoutwn of decree 
— Assets rialii,ed before adjudication—Ri^ht of 
decree-holder. 

Where the assets have been realised in the 
course ot execution by ^ale or oinerwse, as 
mentioned in S. 34 before the dale of the order of 
adiudicaiion an execution creditor is eiui'led to 
'hem {Fletcher and Wulm^ley, JJj GoUR Chakan 
Ganga Charan Saha v I oyebuodin Ahmed 

49 I. C.480: 23 C. W. 461. 


' - » » • • r 

plicability — Attachment—Injunction to stop sale 
—Power of Court. 

Ss. 34 and 35 only apply when there has been 
an adjudication or the appointment of a Recei¬ 
ver. Even on the assumption that an Insolvency 
Court had jurisdiction to issue an injunction to 
prevent one of ihe creditors executing bis decree 
in another Court against the judgment-dtbtor 
pending disposal of the Insolvency application, it 
is not a casein which an injunction ought to or 
could legally have been issued. (Richards, C. J. 
and Banerji, J.) AnURUDHa Runwar v. Kesheo 
Das. 39 All. 547 ; 39 I. C. 783 : 15 A. L. J. 473. 

S. 61 —(1907) S. 34— Execution of deoree. 


money realised m — Court, if can retain, before 
adjudication. 

When no order of adjudication is made, the 
Court is not at liberty to retain any money that 
has come to its hands in execution of a decree 
but must dispose of it according to law.iTudbnlt, 
J 1 Parmer v. Cowasjee. 

33 I.C. 733 : 14 A. L. J. 236. 

S. 51—(1907) S. 34 —Execution of decree 

■ ■ • m 9 ^ 


■ — ■ M* • — — ---- -4 -- 

_ Property attached but not sold before adjudi¬ 
cation—Rigfits of Receiver. 

A property of the insolvent attached by the cre¬ 
ditor but not sold till the date of adjudication is 
still ihe property of the insolvent and as such it 
is available to the general body of the creditors. 
IChamier and Piggotl. JJ.) Kashi Nath v Kan- 
haiya Lal Sharma 37 All. 452 : 

29 I. C. 990 : 13 A. L. J. 700 

_ 8 . 61—(1907) S. Execution of decree 

_ Sale before adjudication—Right to proceeds. 

A sale was held in execution of a decree and 
the Court ordered that the sale proceeds should 
(be paid to the decree-holder. But before the. 


- S. 61 (1907) S. 34 l3) — Execution of 

decree—P tire baser of insolvciit Property from 
bona fide Court auction-purchaser thereof- 

A purchaser of an insolvent’s propeity, even 
wiih notice of ins.-lv-encv, from a boua fide pur- 
cliaser under a C urt sale, has a good liile lo it 
under S. 34 i3) against ihe Keceiver and the pur¬ 
chase cannot be set aside. (1). Chaiterjee and 
Newbould, JJ.) Madhv Sudan Pal v. Parbati 
SUNdari Dasya. 35 I, c. 643. 

: 51—(1907) S. 34— Applicability — At¬ 

tachment before judgment if creates hen on 
money deposited to have.attachment withdrawn. 

Where dclt.’s properties ariached betore judg¬ 
ment in plff.’s suit were released on the deft s 
paying Rs. 500 as cash security and thereaiter 
the deft, was adjudged an insolvent; but beiote 
the pltf’s suit was decreed, held^ that the piff. 
acquTCd no lien or charge upon the money de¬ 
posited and tliat the Keceiver in insolvency was 
eniibed to have the mjney paid to turn and that 

the money not having been realised in execution 
of a decree prior to the adjudication order S. 34 
did not apply. (A^ R, Chaiterjee and MuUick, JJ ) 
PROMOTHO Nath Chakravakthi v 
Mohan. 3i I. C. 573 : 19 C. W. N. 1200. 

-S. 61-(1907) S. 32 (h)—Interest. 

The rate of interest lor the purpose of divi* 
dend cannot exceed 6 per cent per annum under 
• he provisions of S. 32 (o) <,f the Aci. \Shadi Lal, 

J.) Mohalla Khaju*<anwala Bank v Maaiu 
3 P. W. E. 1917 ; 39 I. C. 373. 19 P. L. E. 1«17; 

-S. 51 Proviso—(1907) S Proviso- 

Applicability—Purchaser's knowledge of adjudi¬ 
cation. 

The protection afforded by proviso (3) to S. 34 of 
the Act is only to a purchaser of the propety of 
a debtor and not to a purchaser of properly which ..j 
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8. 51. 

is no longer in law the debtor's property. The 
protection is not applicable where the purchaser 
had knosv ledge or means of knowledge of the ! 
ad|udication of tnc debtor in insolvency prior to 
the sale. A sale held in execution of a decree 
alter notice to the Court that t ie judgment debtor 
was adjudged insolvent is irregular and confers 
no title on the auction-purchaser, the propertv 
being already vested in the Kecevier [iiadasiva 
Aiyiir aud !doo>^e. JJ.) Anantakam v. Vettath 
Kutti Malu Kovilamma. 19 M. L. T. 357 : 

3 L. W. 504: 34 I. C. 829: 30 M. L. J. 611. 

-S. 61 —(1907) S. 34— Snti agdinst insolv¬ 
ent—Leave of Court. 

Insolvency proceedings reiraio pending till 
the insolvent obtains his order of discharge. An 
undischarged bankrupt cannot without the leave 
of the Court be sued »n respect of a debt men¬ 
tioned in the schedule but which the creditor 
failed to prove \Ltndsay, J. C ) Mohammad 
Yakub v. Bijai Lal. 43 I. C. 262: 20 0. C. 304 

-^8. 51—(1907) S, Z^^Exccution of decree 

—Realisation of assets before adjudication — 
Rights of judgment-creditor. 

VV^ere before an order of adjudication of a 
judgment debtor as an insolvent, the decree 
against him has been executed a* d the assets 
realised by the Court the judgment creditor is 
entitled to the money in Court in preference to 
any interim Receiver that may be appointed. 
[Pratt, J. C.) Basarmal V. Khemchand. 

11 I. C. 433 

-S. 61 (1) (1907) S. S^~Exception—Rate¬ 
able distribution—Amount credited to attaching 
decree holder—Amount ordered to be ratcably 
dislributea—Payments not made—Effect of. 

The exception to S 51 (1) of the Pravincial In¬ 
solvency Act, 1920. applies not only to the amount 
credited in favour of the attaching decree-holder, 
but also to the amounts ratcably distributed to 
the other decree-holders under S. 73, Civil Pro¬ 
cedure Code Where moDcys have been allotted 
to various decree holders by an order for rate¬ 
able distribution and stand to the credit of their 
respective suits, those moneys arc no longer the 
property of ibe judgincnt-debior, but they remain 
the properties of the various decree-holder’s, even 
though the amounts have not been paid out to 
them. {Ayling, O ff. C. J. and Odgers, J.) The 
Official Receiver of TanjoRe v. m. R. Ven- 
KATARAMA AtYAR. 42 M L. J. 361 : 

(1922) M. W. N. 61 : 16 L. W. 37: 1922 Had. 31. 

-8. 63—(1907) 8. 36— 

Burden of Proof. 

Construction. 

Enquiry under. 

Fraudulert Preference. 

Fraudulent Transfer. 

Good faith'. 

Jnrisdlotion. 

Order of adjudication, date of operation. 

Valuable coosideration. 

Miscellaneous. 

Borden of Proof. 

--8.68—(1007;, 8. 86— Burden of proof — 

Good faith — Presumption. 


PEOVINCIAL INSOLVENCY ACT (V OF 1920), 

S. 63—Burden of Proof. 

Good faith may be presumed if a transfer is 
supported by considefrttion. \Piggott and Walsh, 
JJ.) Kunj Behari Lali;. Madsodan Lal. 

60 I. C 117. 

-S. 63—(1907) S. 36— Burden of proof' 

Transfer — Benami — Onus—Antecedent debts — 
Claim for dower. 

The onus <if proving that a transaction impugn¬ 
ed under S 36 of the Prov, Ins. Act was carried 
out in good faith and for valuable consideration 
is on the transferee. Antecedent debts might con¬ 
stitute a good consideration. So also claims lor 
dower due to the wife from the husband. Where 
an insolvent transferred propertv to his wife in 
lieu of dower witt'io two years before adjudica¬ 
tion and continued in possession of the property 
along with his wife and it was found that the 
dowg-r debt was genuine and the value oi the 
prt pcrty not in-cominensurately large, the trans¬ 
fer Is valid and cannot be impugned. [Richard¬ 
son aud Beachcroft, JJ.) Basiruddin v. Mckima 
Bibi. 44 I, C. 916: 22 C. W. N. 709. 

-— S. 63—(19^7) 8. Burden of proof — 

Transfer by In olvent. 

S. 36 lavs the onus upon the transferee to 
prove that the translcr made by an insolvent was 
made in good laith and for valuable considera- 
lioo. (N. Chatterjee and Beachcroft, JJ ) Nilmoni* 
Chowdhufi V. Basanta Kumar Banerjeb 

29 I C. 814: 19 C. W. N. 866. 

-SB. 63. 54—(1907) Ss. 36 and 37—BHr- 

den of proof - Mortgage by insolvent —Bona fide 
transfer for value, 

S. 37 has no application where the mortgagee 
of the insolvent is not a previous creditor. The 
mortgagee is entitled to show under S. 36 that he 
was a bona fide transferee for value. (Scoff- 
SmifA, 7.) Gikdhari Lal V. Sarab Kishen. 

46 I. C. 667 : 138 P. W. B. 1918. 

-8. 53 —(1907) S. Ze—Burden of proof 

Mortgage within two years ot insolvency. 

Where a mortgagee seeks to cnloicc a mortgage 
executed within two yc^rs ol the adjudication, 
the burden rf proving good faith and considera- 
! ion rests heavily on the mortgagee, alth ugh the 
Official Assignee has moved to expunge proof of 
the mortgage which he had admitted under S. 36^ 
of Pres. Towns Insol. Act, Sch. II, as such ad¬ 
mission is not an adjudication. {Wallis, C,J. and 
Krtshnan, J.) Official Assignee of Madras v. 
Samdanda Mudaliar. 43 Had. 739: 

39 M. L. J. 346: 60 I. C. 205: 28 M. L. T. 258. 

-S. 63—(1907) S. 36-A—Burtfcn of proof 

— T. P. Act, Ss. 59 and 100 — Invalid mortgage 
Charge. 

Under S, 36 Prov. Insol, Act the mortgagee must 
prove that a mortgage was executed by an insol¬ 
vent within two years of his being adjudg'^d as 
such, in good faith and for valuable considera¬ 
tion and therefore it binds on the Receiver. (Sn* 
dasiva Atyar and Moore, JJ,) Anantarama Aiyar 
V Yussufji Oomer Sahib. 31 H L. J. 138 : 

36 I. C. 903: tl916) 2 M. W. H. 886. 

-S. 68—(1907) 8. ZZ^Burden of proofs 

Transfer of Insolvent. 
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PROVINCIAL INSOLVENCY ACT (V OF 1920), 

S. 53—CoDstraction. 

The only proof that is necessary when a trans¬ 
fer by an insolvent is impeached under S. 36, 
is that it was effected wit^^in two years prior to 
the act of insolvency or the declaration o( insol¬ 
vency. If this Is done the onus is sh-fted upon the 
transferee to establi-^h the bona fidcs and good 
fa'th of tne transaction. The Receiver is the only 
person vvho can set the Court in motion under 
S. 36 a id if he refuses creditors may aoply on their 
own behalf. [Mullick and Atkins''*n, JJ ) Hemr4j 
Champalalt^. Ramkishen Ram. 2 Pst. L. J. lOl : 

1 Pat. L. W. 752 : 38 i. C. 369 : 

U917) Pat. 303 

Construction. 

-S. 53 —(1907) S. ZQ~Construction~T. P. 

Act, S 53. 

The scope of S. 36 of the Insolvency Act is 
wider than that of section 53 of the T. P. Act the 
former section does not require the intent to 
defeat or delay crediiors required by the latter 
but requires only proof of the transfer being 
made within two years of the adjudication of the 
debtor as an insolvent. {Walsh, and Sunder Lai. 
JJ,) Muhammad Habibullah v. Mus^uluq Hus¬ 
sain. 39 All 95 : 37 I. C. 684 : 14 A. L. J. 1183- 

-S. 63"(1907) S. SQ-’Conslruction—Transfer 

to a person not a creditor. 

S. 53 as well provides for the case of a transfer 
by insolvent to a person other than a creditor and 
the Receiver is the proper person to move in the 
master of getting the transfer annulled. {Marti' 
neau, J.) Ishar Das v. Ladha Ram. 

62 I. C. 92>4. 

S. 53—(1907) S. ZQ—Construction — Pur¬ 
chaser — Meaning— Void. 

The word ‘Purchaser’ means a person who has 
given valuable consideration and is used in the 
general sense. The word ‘void* means voidable. 
{Szdasiva Aiyar and Moore,JJ,) Official Recei¬ 
ver OF TRICHINOPOLY V SOM4SUNDARAM 

Chetty. 34 I. C. 602 : 30 M. I. J. 415 


PROVINCIAL INSOLVENCY ACT (V OF 1920), 
S. 53—Enquiry under. 

~ (1907) S, ZQ^Enquiry under — 

Matters for consideration. 

In an enquiry under S 36 of the Act, when a 
dower debt is alleg-d to be fraudulent, the im¬ 
portant relevant matters lor consideration are 
{a) the exact amount of the d werdue, the 
nature of ihe dower debt, (c) the reality and good 
faiih ol the transfer, ('Vj the value ol the property 
transferred, (e) the delay in the discharge of the 
d -wer debt. As regards good laith the transferee 
must prove his go d faith. [Walsh and Sundar 
Lai, JJ.) Muhamud Habibullah v. Mushlaq 
Hussain. 39 All. 95 : 37 I. C. 684 : 

14 A. L. J. 1183 


S. 53 (1907) S. 36— Enquiry under — 
Scope of—Duty of Court—Creditor challenging 
another’s debt. 

In a list of debts riled by an insolvent, a certain 
person was shown as mortgagee of certain pro¬ 
perty and one of the other creditors challenged 
the mortgage. Held that the judge was bound to 
enquire into the validity of the m-ntgage in 
insolvency pruceedi .gs wiihout driving the 
parties to a separate suit. {Chumier and Piggott, 
JJ.) Khushali Kami;. Bholar Mal. 

37 All. 252 : 28 I, C. 673 : 13 A. L. J. 270. 


8. 53—(1907) 8. 36— Enquiry under — 
Power to delegate. 

The District judge must himself decide whe¬ 
ther or not action should be taken to annul a 
transfer under the section and cannot delegate an 
enquiry under S. 36 to a Subordinate Court. 
{C^atnier and Rafique, JJ.) Jagannath v. Laksh* 
man Das. 36 All. 649 t 26 t, C. 32 : 

12 A. L J. 889. 


Enquiry under. 

-S. 53—(U07) S. Ze—Enquiry under— 

Procedure—Annulment of transfer—Notice to 
transferee. 

Before setting aside a sale deed executed by an 
insolvent under S. 36 the transferee must be given 
■full notice not only that the transfer in his favour 
is being challenged; but also upon the grounds 
upon which it is challenged. Proceeding ought to 
be taken in the name of the receiver and no such 

proceeding should be commenced until after the 

appointment of Receiver. [Richards, C. J. and 

Baneriee, J) Kauleshar Ram v. Bhawan 

PRASAD. 42 I. C. 84S. 

___S. 53—(1907) s, ZZ~Enquiry under— 

Procedure. ^ j o 

An application by a Receiver under S. 36 

should be like an ordinary written siatemcnt and 

the transferee should put in a reply and the Court 

•should try it much like a suit and not d^ispose of 

it summarily. [Richards and ; 

Chinoo Lal V. Lachman Sonar. 39 All. 391 . 

42 I. C. 841: 16 A. L. J. 279. 


S. 53 (1907) S, 36 — Enquiry under— 

Procedure—Annulment of transfer—Notice to 
transferee, essential—Notice to prove debt. 

When a question arises whether a transfer 
should or should not be annulled under S. 36 it 
is requisite that transferee should have proper 
notice that proceedings are contemplated under 
that section and a proper opportunity was given 
I I put his case before the Court, The question 
of a proof ot debt under the Prnv. Ins. Act is 
different from the question 1 1 annulling a mort¬ 
gage under S. 36. {Richardson and BeachcroftJJ.) 
Jugal Padda Dutt v. Ganesh Chandra Pal. 

44 I. C. 168. 

""3. 53 (1907) 8. 86 —Enquiry under — 
Duty of Court—Evidence should be allowed— 
Procedure. 

When a transfer is impeached as being fraudu¬ 
lent transfer the Court ought not to decide that 
the document is invalid on a mere perusal of the 
same without giving the parties ao opportunity to 
adduce evidence. (Lhatterjee and Richardson. 
JJ.) Abdul Aziz v Khirod Chandra DASt 

41 I. C. 411. 


S. 63 (1907) S. 36— Enquiry under — 

Transfer to Munsif, 

When there has been a report by the receiver 
{bat certain transfers by the insolvent are void 
under S. 36 the Dist. Judge has no jurisdiction to 
send the case for enquiry to a Munsif. {Chatterjee 
and Beachcroft, JJ.) Upendra Mohan v. Brin- 

DABAN BBHARI. 38 I. c. 188. 
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PROVINCIAL INSOLVENCY ACT (V OF 1920), PROVINCIAL INSOLVENCY ACT (V OF 1920). 
S. 53 —Enquiry under. i 8. 53—>raudulent Transfer. 


-8s. 53,41 -{'9071 Ss 36 and —Enquiry ‘ 

under—Statcmenis recorded by Offictal Receiver. ' 
Ooiissioii to Object to evidence going on r#*- 
cord Tne Official Receiver’s report is evidence 
Only for S 44 Statements recorded in an enquiry ' 
by the Olficial Receiver cannot be treated as evi- , 
dence bv a Couit in proceedi -gs be'orc it under 
S. 36. 36 All. 549. Ai'pr. The burden of proving 
that a d')CumcDt is in iraud oi cred tors is on the 
parly pleading fraud. 19 All 76 H. C. foil. Such 
statemen s cannot be affidavit^ of ihe persons 
inaaing them. [Oldfield and Krishnau, JJ.) 
Chisna Meena Kowther V. Kumakachak 
KAKAVARTHl IyENGAR. 36 I. C 906, ' 

-Ss. 63. 41 (4j—(|907) s 9 36 and 44 (4.— 

Enqitf y under—Rower of Court to delegate to 
Receiver. 

The Act does not empower the Court, to leave 
the duty oi judicial enquiry under S. 36 to be done 
by the Official Receiver wh >, in fact, should be 
made a party to such proceedings. {Oldfield and 
Sadasiva /Iryar, 7/.) SiMiL Rowthek Kimar- 
APPA Chetty. 35 I. C. 875 : 

(1916) 2 M. W. N. 182. i 

I 

Fraudulent Preference. 

-Ss 53,54-11907/ 89. 36 and Si —Frau¬ 
dulent preferttice —Right to avoid—Official Rc 
cciver — Exclusive jurisdiction of insolvency ( ouri. \ 
The expres ion “ the Court ” in S. 36 or 3? of 
the PruviDcial Insolvency Act signifies the Court 
exercising jurisdiction under that Act. The 
special statutory provision investing Courts 
under S. 3 il) of the Provincial Insolvency Act 
with the power, among o her powers, of invali¬ 
dating certain defined transactions ol insolvents, 
should not be extended to all Courts of original 
jurisdiction, whether ii'^tificd under the Act or 
not The word '* void " in s. 36 or S 37 means 
voidable. 30 M. L. J. 415 : 25 M. L. J 308 : 35 
M, L. j 290 KoI). No Court has the jurisdic’ion 
to annul, as such, a transfer amounting to a 
fraudulent pieterence or a voluntary transfer 
made wiihio two years of an adjudication, ex¬ 
cept a Court exercising insolvency jurisdiction in 
priceedings which have been instituicd to de-I 
Clare the debtor, who made the transfer, insol- | 
vent by a petition duly presented under the Act. 

It is only the Official Receiver who can set the 
Court in motion to annul a transfer under Ss. 36 
and 37 of the Prov. ins. Act. 2 Pat. L. J. 101. 
F. 11. {badasiva Aiyar and Spencer, JJ.) Mari , 
APPA PiLLAi V. Raman Cmettmr ; 

42 Mad. 322 . 62 I. C. 619 : 10 L. W. 69. 

-Sr, 63, 64—(1607) Ss, 36. and 37— Fran- ' 

dulent preference — Sale of debtor's whole property 
— Prcsumpiion. j 

Where a son-in-law of a debtor purchases tlie 
whulc, or substantially the whole of the property 
of a person in insolvent circumstances he cannot 
be said to be acting in good faiih. The repay¬ 
ment of a debt not yet due, to a near relative by a 
person in insolvent circumstances amounts to 
undue preference. Where the criccl of a convey¬ 
ance of the whole of the debtor’s properly is to 
defeat and delay ihc creditors it can be presum¬ 
ed that the debtor acted vvith intent to defeat and 
delay the creditors. [Mttra, A. J. C.) Daolat 
PanduRAM. 56 I. C. 67. 


- Sb. 63, 64 —(1907) Ss. 36 and SI—Frau¬ 
dulent Preference— pressure of creditors—Effect, 
The pressure of a creditor excludes preference 
which is voluntary act on the part of the debtor. 
tPratt, J. C ) The Firm of Mithomal Dwarka 
Das, In re. 311. C. 60 : 9 S. L. R. 66. 

Fraadulent Transfer- 

-S. 53—(1907) S 36— Fraudulent transfer 

— Transfer mo*c than two years old—Rights of 
creditors—Deciston < f insolvency Court. 

Where a transfer is several years old and 
thereirre cannot be set aside under S. 36 of ihe 
Act, the remedy of the creditors is to sue under 
S. 63 of the T. P- Act at d i( tlie Insolvency Court 
declines to pronounce on the validity of the 
transfer, it does not operate as res iudicata. {Pig- 
gott and lyalsh, JJ.) Mussammat GaURA v. Hon. 
Nawab Mahomed Abdul Majid. 

1922 All 443, 

- S. 63—(1907) S. 86 —Fraudulent tians- 

fet — Transfer to wife within two ytars. 

A transfer by an insolveot of a portion cf bis 
properts within two yeats of his insolvency, to 
h’s wife, not being a transfer made before and 
in consideration of marriage oi made in lavour 
of a pu'chaser or incumbrancer in gnod faith 
and for valuable consid^'ration, is ip^o facto void 
as against the Official Receiver and the property 
con prised in that transfer is liable to be distri¬ 
buted amongst the general body of creditors. 
{Fletcher and Shamsul Hnda^ JJ.) bHUT Nath 
Chatterjea V. Biraj Mohini Debi. 

49 1. C. 87 : 28 C. L J. 6S&. 

-S 63—(19071 S. S6—Fraudulent Patts- 

fer—Application for adjudication that property 
belongs to insolvent. 

An ADplicat on for an adjudication that certain 
property alleged to have been gifted away by him 
was still the property ol the insolvent and in his- 
posscssion is not governed bv S. 36 cf Ihe Prov. 
Ins. Act 1907. {Shadilal and WUbfrlorcf, 
Sobha Ram v. Waryam Singh. 4 Lab. L. J- 444. 

-Sa. 63 and 75—^(1907) Sa. 36-FrnMdH- 

lent transfer — Annulment — Appeal. 

There is no right of second appeal from an 
order under S. 53 of Act V of 1920 annulling a 
transfer. {Broadway, J.) Mt. Ilahi JaN r. 
Hari Kishen Das. 67 I c. 887. 

- Ss. 53, 54—(1907) Ss. 36 and 37 -Fraudu¬ 
lent transfer — Annulment—Rights of transfeiet. 

Alienees, the transfers in whose favour have 
been annulled under Ss. 36 and 37 of the Prov. 
Ins. Act., may prove as unsecured creditors in 
the insolvency of the alienor to the e>tent ol just 
antecedent debts. {Lc R<^ssignol, J.) DEVI Dial 
Sundar Das. 61 I C. 720 : 66 P. B. 1919. 

-Sa. 53 and 64—119071 Ss 86 and 37— 

Fraudulent transfer—biham transaction—Power 
of Insolvency Court to annul Provincial Insol¬ 
vency Act (r of 1920), S. 4. 

Ss. 36 and .37 ol the Provincial Insolvency Act 
(III of 1907) are only rules of evidence or special 
rules of substantive law applicable to paiUcular 
kinds of transfer by the in olvcnt and acart 
from the provisions of these sections the Court 
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PBOVINCTAL INSOLVENCY ACT (V OF 1920), 
S. 63— FraudaieDt Transfer. 


PEOVINCIAL INSOLVENCY 
S. 53—Jurisdiction. 


ACT (V OF 1920), 


has power to enquire into the real existence oi 
an alleged secured debt in favour of a particulai 
scheduled creditor oi the insc Went. In ca'cs not 
falling within Ss. 36 and 37 of the Provincial 
Insolvency Act, the mere fact that a tianslerb> 
way of a mortgage is found to be voluntary, does 
not entitle the Insclvenci Court to set it aside. 

Per Venkatasubba Row, —The p^eponder 
ance of authoritv is in favour ol holding that 
under Act III of 1907, the Court in the exercise 
of its insolvency jurisdiction cannot decide ques¬ 
tions relating to adverse claims by or against 
third parties. Cases reviewed. {Oldfield and 
Venkaiasubba Rao, JJ.) Dronadula Srira 

MULU V. PONAK^VlRA REDDI. 

18 L.W. 426: (1923) M. W. N. 306: 45 M L. J. 105: 

1923 Mad. 641. 


-S. 53— (1907i 8. —Fraudulent trans- 

fer-rlntention — Onu^. 

Where an irsoWent sells property to near re¬ 
latives to defraud creditors and retains posses¬ 
sion of some part thereof an intent to defraud 
should be imputed to the vendees also 116 Mad. 
397, Dist. A sale with intent to defraud cred tors 
is wholly vo'd even it there has been a pan con¬ 
sideration. 30 Mad. 6 Foil [Hanna\, J.) Pala- 
NiAPPA M'^'dali V, Official Receiver of 
Trichinopoly. 25 1. C. 948. 

_ S. 63 —(1907) S 36— Fraudulent transfer 

—Power fo annul tram^fer—Proceedings in the 
name of receiver. 

A fraudulent transfer can be avoided only bv 
the Receiver under S. 53 of the Prov. Ins. Act 
and the proceedings should be taken only in his 
name. If no receiver is appointed for the insol¬ 
vency then the Court itself can move or the cre¬ 
ditors can move the Court to annul the transter. 
( Prideaux, A. J. C.) Bansilal v. Kanoalal. 

6 N. L. J. 47 : 19 N. L. K. 32 : 1923 Nag. 97. 


_^ S . 63—(1907) S. ZQ- Fraudulent trans- 

fer -Property situate in foreign, territory—Power 
of BrOnh Court to annul transfer. 

A British Indian Court exercising insolvency 
iurisdiction has n« power to annul the trans-er 
bv an insolvent of his p-operly situate in a foreign 
territory. The foieign Court may refuse to re* 
cognise the annulment of a transfer inm>ove- 
able oronertv situate therein bv the British Indian 
Court iKMval. A. J. C.) Draupadi B*i v. 
S^VIND SINGH. 18 H. L B. 93 : 1922 Nag. 221. 

_ ^ 53 _(1907) S. 36— Fraudulent frans- 

fer-VoidabtebyOffuialRtcewer 

' A transfer of property falling under S. 36 ol 
thi^Act remains valid until it is set aside at the 

in^ance of the Official Receiver and the only 
Coun having jurisdiction to annul the transfer 

is the Insolvency Court. 42 M. 322 

fntl 19 O C 192 ; 28 C. L. J. 536 ; 21 C. 266 
Ref {Afhwortk and Simp’^on, A. J. Cs.) Shar- 

FUZZAMMAN V. SIR henry STANYON.^^^ 

_Si 63, 66—(19071 Ss. 86 and 38—Fra«- 

dulent transfer- Transfer in lieu of dower tn 

ui^ ltd te—Indebtedness of husband. 
^^Wbere a Mahomedan wife obtained in lieu of 

do^er debt from her husband who was heavily 


indebted a transfer of his house the transaction 
could nor be declared iraudulent s'^lely because 
shortly after the transfer, the husband put in an 
application for being adjudicated instlvent. 

{i>tuarti A. J. C.) Nasimmunnissa v. Abdul 
Kadir, 43 I. C. 280 : 20 0. C. 295. 

-S. 53—(1907) S. Fraudulent transfer. 

S. 36 does not prevent an Official Receiver 
from recovering any immoveable property sup¬ 
posed to have been transferred by the insolvent 
for protecttr>g it against his creditors. {Pratt, 
J.C. and Crouch, A. J. C) Ismailjek v MaNGhan 
Mal. 12 I. C. 622 : 6 S. L. B. 80. 

‘Good Faith’. 

-S, 53—11907), S. ZQ-Goodfailh—Trans- 

fer prior to insolvency — Absence oj constderaiion 
— J ranferee paying part of considtralion to mort¬ 
gagee— Effect. 

A transler was made shortly prior to insol¬ 
vency but no consideration passed. The trans¬ 
feree agreed to pay off some mortgagee of the 
insolvent. The order of adjudicati'^n was can¬ 
celled but pending an appeal fro n the same, the 
transferee paid off the mortgagee Held, the 
transfer was voidable under S. 53. Insolvency 
Act, and the payment pending appeal was not 
6orta tide as he had knowledge of ihe insolvency 
proceedings. [Spencer and Uevadoss, J J ) KoL- 
Lun Venkatakatnam V. Official RhCtivER, 
Godavari District, 18 L. W. 610 : 

(1923) M. W. N. 780 : 1924 M. 368. 

-S. 53—(1907) S. ZZ—Good faith- Burden 

of proof. 

If a person transfers his property within two 
years prior to his ad|udication, the transferee 
has to prove that the transaction w s for valuable 
consideration and in good faith. Good faith can¬ 
not be interred from the tact ihat valuable 
consideration has been paid. {Koiwat, A J. C.) 
Gopal V. Ramkkishna. 62 1. C. 289: 

17 N. L E. 69. 

-Sa. 63, 64—(19071 Ss. 36 and Z7—Good 

faith — Test — Le^drr's intention. 

The real le^t of the ‘good faith’ referred to in 
S. 36 is whether ffie lender intended that the 
advance should enable bis debtor to carry on his 
business and whether he had reasonable grounds 
(•^r believing that it w uld enable h»m to do so. 
{Pratt, J.C.) Firm OF Mithomal. Dwarka Das, 
In re. 31 I. C. 50 : 9 8. L B. 66. 

Jurisdiction. 

-S. 53—(1907) S, 36 — Jurisdiction — 

Transfer made more than two years before in- 
iolvency. 

Under this Act an Official Receiver has no 
jurisdiction to finally decide claims to the in¬ 
solvent’s properties ba^edon transfers made more 
than two years before the adjudicatio*^. (Teunon 
and Newbould, JJ.t Ameena Khati'm v Nafar 
Chandra Pal Chowdhury. 45 I. C- 180. 

-S. 53—(1907) S. 36 — Jurisdiction- 

Official Receiver 

S d' es not empower an Official Receiver to 
set aside a mortgage executed by a person within 
two years of his presenting an insolvency petition 
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PROVINCIAL INSOLVENCY ACT (V OF 1920), 
S. 68—Jurisdiction. 

to a Court which had no power to entertain it, but 
more than two years before its presentation to 
the proper Cnurt. [Oldfield and Sadasiva Aiyar, 
JJ.) MOHAVtMAD MaRAIKAR V. OFFICIAL RE¬ 
CEIVER, Tinnevelly. 6 L W 123 • 

36 I. C. 828 . (1917) M.W. N. 103. 

53 —(1907) 8. 36— Jurisdiction—^Two 

years. 

Under S. 36 of the Act a Judge has jurisdiction 
only »□ legard to transfers made within two 
years ol the order of adjudication and not even 
those made wifhio two years preceding the date 
of presenting the Insolvency petition. (Ptgyo/f, 
J. C l Johan Singh v. Deputy Commissioner 
OF Kyzabad. 23 I. C. 924. 

Order of Adjudication, d^ite of ope^-ation. 

-S8. 53. 28—(1907) Ss. 36 and 16 (6)— 

Order of adjudication—Date of operation of ~ 
Transfer more than two years before adjudtea- 
ation but within two years of appUcalion — Void. 

S. 36 of the Fro. Ins. Act should be reed along 
with the S. 16 (6) of the Act and an order of ad- 
judicatton relates back to and take s effect from 
the date of the presentation of the petition of 
insolvency. A transfer made by an insolvent 
more than two years before the date of the ad¬ 
judication order but within two years of the date 
of the presentation of the petition for insolvency ! 
may be void against the Receiver and may be 
annulled by Court. [Chatterjea and Panton. JJ.) 
Rakhal Chandra v. Sudhindra Nath Bose. 

46 Cal. 991 ; 62 I. C. 747 : 24 C. W. N. 172, 

-^-—8s. 63. 28 —(1907) Ss. 36, \Q—Otder of 

adjudication—Date of operation of. 

A voluntary transfer by a person adjudged in¬ 
solvent more than two years after the date of the 
transfer but on a petition of a creditor within 
two years is voidable under S. 36 of the Prov. 
Ins. Act. The adjudication as insolvent referred 
to in S. 36 has to be treated as made on the date 
of (he presentation of the pctiiion in which the 
insolvency proceedings originated. 23 I. C. 924 i 
Not. foil. 42 Cal. 289 ; 38 I. C. 369 Doubled i 
(Oldfield and Sadasiva Aiyar, JJ.) Shankara 
Narayana Aiyar v. Alagiri Aiyar. 

24 M. L. T. 149 : 
(1918) M. W. N 487 : 49 I. C. 283 : 

8 L. W. 281 : 36 M. L. J. 296. 

-Ss. 63, 28—(1907- Sb. 36 and IG (6) — 

Order of adjudication '-Date of operation of. 

Whether for purposes ol S. 36 the d^fc of 
adjudication can, wiih reference to S. 16 (6) be 
that on which the insolvency petition was p^e- 
flcnied. [OldHeld and Siadastva Aiyar, JJ.) 
Mohamad Maraikar v. The Official Receiver, 
Tinnevelly. 6 L. W. 123 : 36 I. C. 828 : 

(19i7) M. W. N. 103. 

Valuable Coosiderat ion. j 

-8s. 63. 54 —(1907) 8 b. 36 and 37 — 

able consideration. 

When a transfer is sought to be annulled in 
insolvency proceedings the transferee must be 
given a chance of defending his legal position. 
Prima facie old debts are good consideration into 
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S. 63-MiBcellaneoa8. * 

the adequacy of which the Court wilt not enter 
{P»ggott and Walsh, JJ.) KuNj Behari Lal k 
Madsoooan Lal 50 1 c. 117. 

8, 63 —(1907) 8. 36— Valuable considera¬ 
tion — Dowrr debt. 

A dower debt stands on the same fooling as an 
ordi- ary debt and a transfer to the wife to sat sfy 
the cairn tor dower is a transfer for valuable 
consuieration. A transfer made before and in 
considcrati m of roarria-ie under S. ?6of the Prov. 
Ins. Act does not include an insolvent's transfer 
of his property to his wife long after marriage in 
view of dower settled at marriage. tWaish and 
Sunder Lal, JJ.) MAHOMED Habibullah V. 
Mushtaq Husain. 39 All, 95 • 

87 I. C. 684 : 14 A. L. J. liss'. 

- - 8e. 63. 33—(1907) Sb. 36 and 24-Valu¬ 
able consideration—Transfer bv Mahomedan to 
wife for dower dtbt- Setting aside—Proof of debt. 

When the Receiver of a Maho nedan insolvent 
got set aside a transfer by ihe latter to his wile 
in lieu of her dower debt of Rs. 25,000 the wife 
could not subsequently prove that her dower was 
Rs. 25.0H0 but she c )uld prove the t’-ue amount 
due to her. [Tudball and Rafique. JJ.) UmraD 
Beguu V. Ahmad Ali Khan 

20 I. C. 641 : 11 A. L. J 614. 

-S. 63. 65 (O—(1907) Ss. 36 and 38 (c)— 

Valuable consideration. 

A transfer by a debtor of most of his properties 
to a few of h'S creditors for distribution among 
all the creditors pro rata made iiiore than three 
months anterior to the pieseivation "f his petition 
in insolvency, is a transfer (or valuable conside¬ 
ration within Ss. 36 and 38 (c)of the Prov. Insol. 
Act 1907). the consideration tor ihc convevance 
being the undertaking by trustees to distribute 
the assets. (5ndasiv/i Aiyar and Moore, JJ.) 
Official Receiver of Trichinopoi.y t;. Soma- 
sundaram Chettiak. 34 I. C. 602 : 

30 U. L. J. 416. 

MiBoellaneoua. 

-Sb. 63 and 76--(1907- Ss. 36 Insol¬ 
vency — Gift of money by insolvent — Annul¬ 
ment. 

Where a few months before his adjudication 
an insolvent made a gilt of Rs. 4,400 to his 
distress tor purchasing a moior car for her and 
slie purchased a car witn that money. Hcl'i, that 
the gilt of the money was a transler within S. 53 
of the Prov. Ins. Act and it was liable to be 
annulled even though the money had been con¬ 
vened into a mot u car in the meanwhile. (1899) 
2 B 57 Ref. (Broadway, J.) Mt. Ilahi Jan v. 
Hari Kishen Das. 67 1, C. 887. 

-Ss 63. 64-(1907) Ss. 36 and Z7 —Aliena¬ 
tion in fraud of creditors—\Vho can move to set 
aside 

Gen'rallv the Official Receiver alone should 
move tt’e Court in the matter of setting a'-ide an 
alienation in fraud of creditors. On toe matter 
being taken to his notice by anv of ihe creditors 
he must set the law in motion under Ss. 5', and 
54, if nece>8ary after obtaining an indemnity for 
costs from the creditor who impugns It he fail? 
beiore the District Court, he should in the same 
wav carrv it in appeal. Hut if the Official Receiver 
in spite of iunds being placed at his disposal. 
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—ICiscellaneoas. 

refuses to move in the matter or to appeal, the 
creditor can take action in the matter. [Spencer 
and O^vadoss, JJ) Pannai Anantanarayana 
Aiyar V. Ramasubba Aiyar. 

18 L W. 857 : 1924 M. 345. 


-S. 53—(1907) S. 36 —Limitation Act does 

not apply. 

The limitition under Art. 181. L«m. Act is 
confined to appl'catioTS under C. P. Code and 
<ioes not extend to applications under S. 36. Prov. 
Insol. Act and so such applications may be made 
at any time during the pendency of insolvency 
proceedings. [Ayling and Krishnan, JJ.) 
Duraiya Solagan V. Venkatrama Natker, 

60 I. C 123 : 12 L. W. 635. 


-Sa 53. 54 —(1907) Ss 36 and 37—Trans- 

fer by transferee—Right to avoid vests with 
Official Reretver—Transferee necessary party — 
Enquiry—Procedure 

It is not comoetent to a Conrt to institute an 
enquiry under S 36 or 37 of the Prov. Ins. Act on 
a reiort by the OfficiU Receiver but where such 
proceedines are taken without ot>jection they are 
not invalid in toto^ and may be validated by the 
Officiil Receiv#*r converting his report into a 
properly stamped petition. The Court has juris¬ 
diction under S. 36 of the Prov Ins Act to 
enquire into a petition by the Official Receiver 
for the avoidance of a transfer by the debtor’s 
transferee, where the second transfer is only a 
colourable transaction and debtor’s transferee is 
only a benamidar for his subsequent transferee. 
In such an enquiry the second transferee is a 
necessary party. Quaere: Whether Ss 36 and 37 
of the Act contemplate action being taken against 
the transferees frona t'^e first transferee. [Oldfield 
and Seshatii i Aiyar, JJ,) Jagannatha Aiyangar 
V, Narayana Ayybngar. 52 I. C. 761. 

-Sa. 63, 75—(1907) Ss. 36 and 46-‘‘Per5c«s 

aggrieved by order/' meaning of— Right of appeal 
against adverse order. 

Per Krishnan, :—A creditor respondent 

impeachi'ig a sale by the insolvent as sham, can 
appeal against an adverse order of Court under 
S. 36. A person is aggrieved by an order under 
S* 36 when 1. He is a party to au order, or 
if he is not when he is bound by the order and it 
affects bis person O'- property, injuriouslv ; 2. 
He is a party to an order and has suffered a “legal 
grevan'*e” thereby as something was vvrongfully 
refused which he could demand or something 
was wrongly granted to some one which he had a 
right to object to. though he was not beneficially 
interested iu the result.—A person not a party to 
an order and bound by it at all and whom the 
-order does .lot touch though it may directly affect 
him or disappoint him of a benefit which he 
might have received if the '“rder had been other¬ 
wise and a person who. though a party, has 
suffered no grievance by the order legal or bene¬ 
ficial is not a person aggr.eved by the order 
Ex parte Sidebothami (1879) U Ch. D 458 . 
Ex parte Official Receiver, (1887) 19 Q B 1^4 : 
E^ Ute Ellis, (1876) 2 Cb. D. 797;/« r. Webb 
/ 1 H 7 A ^ Ch O 326 : Re^. In re Langtry. (1894) 63 
L. J. Q- B. 570 ; Ex parte Ditton, 11879) H Cb. D. 

c D— VOL. IV 63 
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56 Foil. 18 C.L J. 359 ; 39 Mad. 479 ; Dist. [Old¬ 
field and Krishnan, J J .) Kumarappa Chettiar 
V. Murugappa Chettiar. 36 i. c. 771 . 

-Sa. 53, 55 (c)—(1907) Ss. 36, 38 {c) — Time 

of vesting. 

Properties of an insolvent conveyed by him for 
consideration under Ss. 36 and 38 (c) to a few of 
his creditors, as trustees for its di‘*tribution pro 
rata among the general body of creditors do not 
yr^st in the Official Receiver on the adjudication. 
[^sadasiva Aiyar and Mo'^re, JJ.) Official 
Receiver of Trichinopoly v. Somasundaram 
Chetty. 34 I. C. 002 : 30 M. L. J. 415. 

-S. 64—(1907) S. 37 — Receiver—Powers, 

A decree obtained against the judgment-debtor 
is not binding against the Receiver in insr*lveMCy. 
There is always a possibility of its having been 
collusive between the parties, when the judgment 
debtor has nothing in the world to bless himself 
with and does not care whether he has decrees or 
an unlimited amount against him or not. [Walsh 
and Ryves^JJ.) MiR Shahamat Ali v. Rahim 
Bux. 1923 A. 33(1). 


S. 64--(1907) S. Zl—Creditor, weaning — 
Fraudulent preference — Motive. 

A person who becomes a creditor only in res¬ 
pect of the transaction sought to be impeached 
as a fraudulent preference, is a creditor within 

5 54. Where the ch'ef motive of a debtor in tran¬ 
sferring his property is to benefit himself rather 
than any of his creditors, the transfer does not 
amount to fraudulent preference w'thin S. 54. 
[Piggott and Walsh. JJ.) Messrs. Bhagwan Das 

6 Co. V. Chuttanlal. 43 All. 427 : 

19 A. L J, 240 : 62 I. c 732 : 
3 V. F. L. R. (All.) 158. 

—S. 64—(1907) S. 37 ^Lease for considera¬ 


tion. 

Lease of occupancy holding granted for reason¬ 
able rent shortly before filing petition of 
insolvency is not frauduleot under S. 37. If 
transaction is only colourable, it is void and the 
property can be placed in the hands of the 
Receiver. [Richards, C.J. and Ban^erjee, J,) 
Desraj V. Sagar Mal. 38 All 37 • 

31 I. C. 716 : 13 A. L. J. 1064. 


"8 64—(1907) S. 3l—‘Fraudulent pre¬ 
ference — Preference—Implication of. 

The word ‘ Preference’ in Section 4 (c) cf the 
Act implies freedoiv of choice and free will. 
Where money is paid to a creditor under a prior 
arrangement, there is no question of fraudulent 
preference. [Knox and Rafique, U.) MaUla 
Bakhsh V. Taja Mal. 20 I. C. 396 : 

11 A. L, J. 646. 

-8 54—(1907) S. 37 —Secured creditor —• 

Sale in favour of—Kot fraudulent preference. 

Where the purchasers from the insolvent were 
secured creditors and they were entitled to be 
paid to the full extent of their debts so secured in 
preference over other creditors, the case may not 
fall within S. 37 of Act III of 1907. There is a 
distincMon in the Aci between a creditor and a 
secured creditor and the purchasers in the above 
case do not come within the expression '* cre¬ 
ditor” as contemplated in S. 37. S. 37 does not 
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apply to these purchasers. (Wahn^ley and Ghose, 
JJ) Jadunath Haldar V. Manindra Nath 
CiJANDKA. 27 c. "W. N. 816 : 1923 Cal. 689 

- S. 54 — (1907} S. 37— Fraudulent pre¬ 
ference — Ttsl of. 

The question of fraudulent preference 
depends, not upon the mere fact that there has 
been a preierence but also on the state of mind of 
the transferor. S. 37 requires four conditions for 
its opcjatioD — ID the debtor must be unable to 
pay his debts as they become due. (2) the transfer 
must be in (avour oi a creditor, (3} the debtor must 
have acted witli a view to j»iving that creditor a 
preference f>ver other creditors,(4) the debtor roust 
be adjudged insolvent on a petition presented 
■within three months from the date of the transfer 
Where ill ihe case of a transferor for a fair value 
the first,second aod fourth conditions sta'ed above 
are present tile transfer does not become void 
under S. 37 merely b^^cause the transferee did not 
believe that it was possible for the debtor to pay 
off all h'S creditors with the money obtained by 
the transicror or d»d not see to ihe disposal of the 
money by the debtor. Where a iransfer in favour 
of a creditor has been made under pressure it is 
not done with the view of giving preference to the 
crediior. \Bcachcroft and Walmsley, JJ.) Kali 
Nath Chakkaravarthv v. Ambica Pkosad Dass, 

41 I. C. 399, 

-S. 64 —(1907) S. 37— Fraudulent trans¬ 
fer — Intention of transfer — Transfer under 
pressure—Transfer under threat of Ctvil or Cr. 
Pfortedmgs* 

Mere suspicion that the transfer was a frau¬ 
dulent preference is not enough to invoke the 
provisions of S H7. Whether a transicr comes 
within S. 37 depends upon the slate of mind of 
the transferor. Intention here does not mean legal 
in eniion but ihc real intention workii-g in the 
mind t.f the transferor. A pievious oral agreement 
to moitgage sufficient property may r.cmovc a 
mortgage given later out uf the scope of S, 37. 
Tran'fer in (avour of a creditor which is the 
result of real pressure brought to bear on him by 
the creditor or m performance of a pievious en¬ 
forceable agreement docs n )t come under S. 37 
A transfer by a debtor brought out by threats of 
Civil suits or criminal proceedings is an act to he 
impugned under S, H7. (Holmwood and Newboiild^ 
JJ.) Nripendra Nath Sahu v Ashutosh Ghosb 
43 Cal, 640 : 33 I. C. 548 : 20 C. W. N. 420. 

- S 64—(1807) S. 37 ill— Fraudulent Pre¬ 
ference—Good faith, how far a Protection to 
creditor. 

P'our conditions, (hat have to be fulhlled before 
a transfer by a debtor of any interest in his pro¬ 
perty is avoided under S 37(11. arc laid down. 
The onus of proving a fraudulent preference is 
on Ihe Receiver even if dcbtoi was insolvent at 
tirne nf pavment and knew himself to be so. To 
determine the question whetlier a person is able 
Or unable to pay his debis as thev become due a 
traDsaction in favour of a creditjr will be set 
aside if the dominant view is proved to be to 
give that creditor a preference over other 
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creditors. The proper test to ascertain 
whether the dominant view is “ was the 
act done voluntarily”. The slate of debtor’s 
mind is the prominent consideration in 
every case under S. 37. Good faith of the creditor 
affords him protection if the intention of the 
deotor to give him a preference is established, 
although under Sub-S. (2) of S. 37 good faith will 
be a protection to a purchaser from the creditor 
ol an insolvent Case law considered, {Mooker^ee 
and Beachctoit, JJ.) Nripendra Nath Shahoo 
V. Ashutosh Ghose. 19 c. W. N. 157 : 

29 I. C. 128 : 21 C. L. J. 167. 

-S 54—(1907) S. 37— Fraudulent prefer¬ 
ence—Act done to save himself from exposure. 

Where the debtor in order to save himself from 
exp 'Sure and from proceedings iu Court and in 
order to appeal the Ludhiana Mills Company, one 
of the creditors, made equitable mortgage in 
favour of the company. Held, under these cir- 
curnslances the mortgage cannot be said to be 
crea'cd wjih a view of giving preference to the 
company over the other creditors. 3 Lah. L. J. 
44 Foil. {Abdul Kaoof, J.) Puranchand v. 
PUKANCHAND. 1923 Lfth. 652 (2). 

-S. B4—-(1907) S. 37— Order of Court — 

Separate suit to cancel, not tnatnlainable. 

An order passed under S. 37 of Provincial In¬ 
solvency Act is not a summary order but a con¬ 
sidered ordi r passed after the alienee has had an 
opportunity of leading all ihe evidence that he 
might lead in a regular suit. The order of the 
lnv)lv''ncy Court is not final, bnt is subject to 
appeal and the Legislature could not have con- 
template 1 (he possibility of the alienee maintain¬ 
ing a separate suit to cancel the order of the In¬ 
solvency Court and that of the Court of appeal. 
No separate suit lies. I. L R. 42 Mad. 322 and 39 
All. 626 Foil. 22 P. C. 19'7 overruled. {Le 
Rossignol and Abdul Qadir. JJ.) Kana Allah 
Uaksh & Co. V. Karim Baksh. 

1922 Lah. 214. 

-8. 54—(1907) 8. Transfer— Annnl- 

tnent of — limitation. 

An application by the Official Receiver to have 
a transfer annulled is one that could be made at 
any lime during the pendency of insolvency pro¬ 
ceedings the right to do so being one that accrued 
from day to day. Quaere whethe» Ait. 181 of the 
Lttn. Act applies to the case. {Le Rossignol and 
Abdul Qadir. JJ.) PlRTHi Nath v Bashe>HAR 
Nath 1924 Lah. 331. 

-8. 64—(1007) 8. Zl—Object of-Cotnpany. 

The objrct ol S 37 of the A^t is to protect the 
iDtere^os ofthe wh« le body of creditors,over whom 
an undue preference has been given in favour of 
other creditors and the same principles apply to 
a t'ansactioD by a Company. (CAeWs and Raoof, 
JJ.) Ram Sarup v. Jagat Ram 

69 I. C. 977 ; 2 Lah. 109. 

-S 64—(1907) 9. Fraudulent transfer 

— Transfer obtained under Pressure 

The test to find out whether a transfer or pay¬ 
ment is a fraudulent preference, or not 
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whether the transfer or payment is voluntary. 
The law however only regards the motive of the 
debtor and if the dominant motive of >he debtor 
in making the transfer is to save himself from 
exposure or criminal prosecution it cannot be 
said that the transfer is voluntary or amounts to 
fraudulent preference, {IVilberforoe, /.) Puran 
Chaud V. Punjab National Bank, Ltd. 

3 U. P. L. B. iLah.) 6 : 59 1. C. 678 : 3 L. L. J. 44 


PEOVINCIAL INSOLVENCY ACT (V OF 1920) 

S. 54. * 

— - S. 64—(1907) S. S7—What tttusi be proved. 

UnderS.37of the Act it must be proved not 
only that the transler had the effect of giving 
preference to a creditor but also that there 
exis’ed the intention to give the preference 
[Sadasiva Aiyar and Napier, JJ.) Bolisetti 
Mamayyav. Kolla Kotayya. 44 Mad 810 • 

29 M, L. T. 288 : 11921) M. W. N. 330 1 
14 L. W. 428 ; 63 I. C. 916 ; 40 M. I. J. 570 


-8.54—(1907) S. ST—Fraudulent pre¬ 
ference—Payment to creditor on the eve of bank¬ 
ruptcy — Presumption, 

To avoid a payment as a fraudulent preference 
it must be shown that the dominant view of the 
insolvent was to prefer a particular creditor 
over the others. If it is established that the 
payment is made of the debtors* own accord and 
not in the ordinary course of business and with¬ 
out any sort of pressure being brought to bear 
upon him ar.d that the debtor was on the eve of 
bankruptcy, the onus shifts on to the creditor to 
show that the payment was not made with a 
view to prf»fer him. {Rattigan, C. J,) Labhu 
Ram V. Puranchand. 

53 I. C. 421 : 130 P. R. 1919 

-S. 64—(1907) Ss. 37 and 20— pplication 

to avoid sate—Official Receiver — Creditor — 
Rights of 

An io'^olvent Estates Court is not only compe¬ 
tent to entertain an application under S. 37 of 
the I rov, Ids Act but must enquire judicially 
into the matter when it is made known to it The 
proper procedure is for the Receiver to make he 
application or at least to be a parly to it 42 I. C. 
845 and 35 I. C. 876 Foil. If the Receiver does 
move in the mdter, a creditor makes the applica¬ 
tion. An application under S. 37 of the Prov. 
Ins. Act is competent whe« two conditions are 
fulhlled. firstly, the application for insolvency 
musi be made within three months of the transitr 
which is to be avoided, and, secondly, the debtor 
musi be adjudged an insolvent. The limitation 
for such an application is three years from the 
date when the right to apply accrues, i. e., from 
the date ot the adjudication. iBevan Petman, /./ 
Nikka Mal V. The Marwari Bank, Ltd., 
Lahore. I. C. 188 ; J61 P. B. 1919. 

__^S. 54—(1907) S. -Fraudulent prefer¬ 
ence—Effeat of—T. P. Act, S, 53—Difference be¬ 
tween. 

Where a debtor being unable to pay his debts 
moitgagedhis whole assets to some of his cre¬ 
ditors by which the debts were discharged, some 
of them being upon Hundics which had not be¬ 
come due and the other creditors applied for ad 
fudging the debtor insolvent. Held, that the act 
of the debtor amounted to a fraudulent preference 
andihatthe transfers should be set aside. In a 
case under S. 53 of the T. P. Act actual fraud 
must be proved but in a case under S. 37 of the 

Insolvency Act it is enough 10 show that the,e 

was a preference by the debtor of one creditor 
over another. (RobertM 

13 I. C. 68 : 86 P. L B. 1912.’ 


8. 64—(1907) S. 37— Fraudulent prefer¬ 
ence — Tests of — Onus of proof. 

Where a transaction is impugned as amount¬ 
ing m franduleut preference within S. 37 of the 
Act it is not sufficient to prove that it lock place 
wiihin three months of the insolvency and that in 
fact it had the effect of giving preference to the 
transferee, but it must be shown positively that 
l^'e transfer yvas made with a view to prtfer the 
ciediior to whom it is made. The Receiver or the 
creditors who impugn the transfer ii.ust make 
out that the transfer was made with a view to 
give preference. 42 iMad. 510 : 42 Cal. 640 Rel. 
(Abdur Rahim and Oldfield, J J.) BappU Red- 
DiAR V. The Official Assignee, Tinnevelly. 

10 L. W. 364 : (1919) M. W. N 676 : 

631. C. 642 : 37 M. L. J. 246. 


54—(1907) S. 37— Fraudulent pre¬ 
ference. 

A surety for the payment of a debt by the in¬ 
solvent is a creditor within S. 37 and a sale to 
him is a fraudulent preference under S. 39. By 
the Division Bench.—A creditor can move the 
Court to set aside a sale by the insolvent. But 
the Court should not bear the application unless 
due notice is given to the Official Receiver. 

JAbdur Rahim and Srinivasa 

JJ.) Rodrigues v. Ramasami 
40 Mad. 783: (1917 M. W. N. 238: 
21 M. I. T. 225 : 6 L. W. 830 : 
♦ S -t 8 3 38 I. C. 783: 32 M. L. J. 263 (F. B ). 


{Wallts, C. 

Aiyangar, 

Chettiar 


S, 54 —(1907) S. 37—‘ Void', meaning of. 

The Official Receiver cannot object to the exe¬ 
cution of a decree by a transferee under O. 2U 
R 16, C P.C unless he has obtained an order of 
Court under S. 37. The term ‘void’ in the 
section means only voidable. tAyling and 
Kumaraswamy Sastri, JJ ) Ussam Kasim Sait 
V. Palat Mammad Koya. 38 I. C. 28l. 

S. 64 —(1907) S. 37~ -Preference — Trans¬ 
fer for consideration to all the body of credxtors 
except one, 

A sale nf land lor consideration even though 
made with a view to exclude the particular cre¬ 
ditor in favour of the other creditors is not bad as 
intended to defraud creditors generally. {Sada- 
Siva Aiyar and Moort, JJ.) Pelluk Masten 
Reddi V. Kunam Reddi. 33 i, c. 696. 


-S. 54—(1907) S. 37— Creditor—Surety 

or Accommodaiio** acceptor. 

A surety or an accommodation acceptor is a 
contingent creditor ; but he is not a Creditor 
who can be fraudulently preferred ur>der S, 66. 
[Sadasiva Aiya» and Napier, JJ.) Nilam Vjs-; 
wanatham V. Official Assignee of Madras.. 

32 I. C. 796. 
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PBOVrNCIAI INSOLVENCY ACT (V OF 1920), 
S. 64. 

-S, 64—(1907) S. 37Sale before Ad- 

juduiilion-~E' idcncc at In’^oUency proceeding's — 
If can he used against purchaser. 

I n ifnp"j>n'ng a sale u«^'der S. 37 the Act evi¬ 
dence given at the insolvency proceedings can be 
used against the purchaser, th-^ugh he was not a 
partv (hereto {Seshagiri Aiyar, ].) G*ng*la 
Kamakottayya V. Bhimavarappa Guruva 
Rkddi 23 I. C. 597 

- — S. 54—(1907) S. 37— Purchase made in 

View of balance due 

Where the purchase is made in view of the 
balance of the account due since over two years { 
to the pnfchaser who hinriseh is a creditor, the 
transaction may be void. (Kotwal, A. J. C.) 
Vithal v. Gopal. 1922 Nag 260. 

- S 54—(1007) 8.37—*Xre^ifor" includes 

a secured creditor. 

A secured creditor is a creditor within the 
meaning of 9. 37 of the Act. (Hallifax, A J.C.) 
Seth Jarkaranz^. Gobind Prasad. 

1922 Nag. 235. 

- 8.54 (1907) S. 37—Com/>anjVi ^0/, V! 

of 1882, .S. 213 —Fraudulent P'cfercnoe explained 
—Plea not to be set up except in Insolvencv Court. 

To support the plea of fraudulent preference 
it must be shown that the object was to give 
preference to same particular creditor for prevent¬ 
ing laieable disirihut' 'ii amongst all the credi¬ 
tors and no such inference can be drawn where 
a creditor presses his debt and payment is made 
to avoid the pressure. A plea of fraudulent pre¬ 
ference set up by a debtor, not in toe interests of 
the creditors in general, but to avoid his own 
obligation is of no avail except perhaps in Ins>l- 
vency Court {Hayward, A J C.) Mohandas 
Thakurdas V Tikamdas Hotchand. 

37 I. C 2ft0 : 10 S. L. R 123. 

-S. 64-'(1907) 8. 37— Fraudulent transfer 

— Surely is a creditor. 

A surety a<i such is clearly a creditor of the 
Insolvent. He is clearly a creditor aa soon as he 
pays the money on his behalf. Where the in¬ 
solvent was unable :o pay his debts in full as 
they become due from his own money and th' 
person in whose favour the transfer was made 
was a creditor and the effect of the agreement to 
trans er was lo pay the transfer or the major por¬ 
tion oi t)ie debt due to him by the transfer or so 
that the properties might not go into the general 
fund to be divided rateahly amongst all hU credi¬ 
tors. Held the transfer is void as a fraudulent 
preference. \ Robinson, C. /. and Maegregor, J.) 
SiDDiK Ahmed v. M. K. M, Firm and another 

2 Bur. L. J. 62 : 1923 Rang. 149. 

S. 64—(loo'll S. 37— Fraudulent Prefer¬ 
ence—Predominant motive of debtor. 

In deciding under S. 37 whether a transfer bv 

the ins'ilvent was made with a view to give pre¬ 
ference to one creditor over the oihcis, the pre¬ 
dominant motive of the debtor at the ti ne of the 
Irans er is the 'hing to be consitlercd. {Pratt, J. 

C.) In re. Firm ok Mithomal Dwarka Das. 

31 I. C. 60: 9 8. L. R. 66. 


PROVINCIAL INSOLVENCY ACT (V OF 1920) 
S. 66. ’ 

- S. 65—Section protects bona-fide trans¬ 
actions 

The section protects all transactions, unless 
ihev amount to acis of insMvenry or fraudulent 
preference, entered in'o with the insolvent by 
third persons tor valuable consideration and 
bona fide, i. 6-, the person had not at the time of 
entcrii'g into the transaction, not'ce of presenta- 
finn of any insolvency petition by the debtor. 
{PiggoH and Walsh. JJ.) Messrs. Bhagwan Dass 
& Co. V. Chuttan Lal. 43 All 427: 

19 A. L J. 240: 621. C. 732: 
3 U. P. L. R. (AIK) 158. 

-S. 65— Assignment by insolvent of sur¬ 
plus remaining after dfstribution of dividend — 
Rights of assignee. 

It is possible for an insolvent to assign to a 
purchaser the prospective surplus that may re- 
niain over after his estate has been administered 
in insolvency. The Receiver in insolvency is a 
mere trustee for the bankrupt in respect of the 
surplus. But neither the ins >Ivent nor his assignee 
could interfere wUh the administration of the 
estate by the Receiver. {Maolcod, C. J. and 
Crump. J.) Ram Chandra Narayan Datar v. 
\IPUNGE. 25 Bom. L. B 499 : 1924 Bom. 49. 

-S. 66—(1907) S 18— Decree — Attachment 

of before insolvency — Decree-holder if can execute 
decree Vesting order. 

Where in execution of a decree, a decree ob¬ 
tained b> the judgment-debtor against another is 
attached, the attachment docs not confer on the 
attaching decree hoMer any right of property, 
but gives him the right lo execute the decree. The 
subsequen' insolvency ol that person vests the 
decree in t^e Receiver and in effect cancels the 
attachment and the Receiver alone can execute 
the decree. {Richards, C.J. and Bnnerji, J.) Dam- 
bar Singh v. Munawar Ali Khan. 40 Ail. 86: 

43 I. C. 129: 16 A. L- J. 877 

-8. 66—(1907) S. 1% — Duty of Receiver 

and Court. 

The Receiver and Court should preserve the 
cstite of the insolvent while administering his 
cst'»te [Richards, C. J. and Bane*'ii, J.) DesRaj 

Sagarmal. 38 All. 37: 31 I. C 716: 

13 A. L. J. 1064. 

-3. 86—(1907) S. 18 —IWt'r of Court to 

dispo third persons' property belonging to 
insolvent 

S 18 empowers a Court where it appoints a 
Receiver, to remove any person who is found to 
bi* in possession of some of the properties of the 
insolvent from the pcssession thereof provided 
the insolvent has a right to remove him, [Cha 
micr and Piggoit, JJ.) Bansidhar v. Kharagjit. 

37 All. «5: 26 I. C. 926: 12 A. L J. 1273. 

- S. 66-(1907l S. le-Su/iS by Receiver, 

Effect of — Manner of holding. 

A sale by Receiver in whom property has ves¬ 
ted under S. 18, is in fact a sale bv the owner, 
and msy he held privately or by public auction 
but it need not necessarily be held in the manner 
prescr bed for sales in execution of decrees. 
{Teunon and Sewbould, JJ., Entazuddi Sheikh 
V. Ram Krishna Banik. 60 i. C. 745: 

24 C. W. N. 1073. 
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PfiOVINCIAL INSOLVENrCY ACT (V OF 1920) 
S. 66. 


-S. 66—(1907) S. 18 —Suit for arrears of 

ren* ag'^inst Insolvent — Parly—Receiver — Post-, 
tion of. 

A Receiver in a Mofussil Insolvency stands in I 
much the same fooling in this respect as ibe j 
Official Assignee in ihe Presidency. Towns The 
Receiver is not a necessary party to a suit for ar¬ 
rears of rent against the insolvei t. (L hi tty and 
Smithtr, JJ.) Amrita Lal Ghose v. NaRain 
Chandra. 46 I. C. 395. 

-Ss. 56, 22 and 69—11907) Sa. 18 and 45 — 

Jurisdiction—Power of Court to hold summary 
enquiry for-^Discovering properties of insolvents 
—Remedy of creditor-^Bankruptcy Act^ S. 27. 

An Insolvency Court has no junsdiciiou to 
bold summary proceedings for the purpose of 
sumraoni ig before it and examining persons in 
order to discover whether any portion of the in¬ 
solvents* property has been concealed by him 
by having vested it in a benamidar and thereby 
directing the beoamidar to transfer to the Official 
Receiver the projerty so vested in him. When a 
scheduled creditor in an insolvency proceeding 
has a frxma facie case that a portion of the in¬ 
solvent’s property has been concealed by the in¬ 
solvent by having vested it in a benamidar, bis 
remedy is to apply to the Court to direct the Offi¬ 
cial Receiver to institute a suit against the bena¬ 
midar to recover the property in question on 
condition that the creditor so applying thall put 
the Official Receiver in funds and properly indem¬ 
nify him against the costs in the suit. [Fletcher 
and N. R. Chat terjeaJJ.) Joy Chandra Das v. 
Mahamad Amir. 44 I. C. 143: 22 U. W. N. 702. 


_S, 66—(1907) S. 18 —Suit to establish 

right to property—Sale by Receiver—Receiver 

whether a necessary party. 

Receiver i? not a necessary party to a suit to 
establish title to property which has already 
been sold by him and therefore his being a deft. 

is not sufficient 10 defeat the claim of the plff. 
though permission of the Insolveocy Court was 
not obtained for the prosecution of the cla'm. 
(Johnstone, C. /. and Shahdin. J.) Kundan Lal v. 
Shadi Ram. 55 P. K- 1917: 130 P. W. B. 1917: 


third party. Ayling and Venkaiasubba Rao,JJ.) 
Ramaswami Chettiar V. Ramaswami Iyengar 

45 M. 434 : 1922 M. W. N. 110 : 16 L. W. 273: 

31 M. L. T. 86 : 42 M. L J. 185 - 

1922 M. 147. 

-S. 56 —(1907) S. 19~~Insolvency Court — 

Can order delivery of possession to purchaser. 

S. 18 is comprenensive enough to confer juris¬ 
diction on a Court of Insolvency to diiect that 
pobsession of the insolvent’s propettv be gi^en lo 
the Receiver. The proviso refers to cases where, 
owing to the act of ihe insolvent, the propeityxs 
under a lease, or usufructuary inoitgage or the 
like. \Oldfeld and Seshagiri Aiyar, Jj ) KocHU 
Mahomed asan v. Sankaralinga Mudaliar. 

44 Mad. 624 : l4 L. W. t>05; 
(1921J M. W. N. 236 : 62 I. C. 496: 40 M, L. J. 219,. 

-Ss. 56 and 69— (1907) Ss. 18 and 20 — 

Insolvent's application transferred lo Official 
Receiver—No separate vesting order—Sale by 
Receiver is valid. 

Where an application lo be adjudged an in¬ 
solvent was transferred by Dt. Judge t. the Offi¬ 
cial Receiver without a s-^parate ves-ting order, 
and the Receiver passed the order of adjudica- 
ti'»n and sold a portion of ihe property thus ves¬ 
ted in him; held, that the sale was valid although 
there was no separate vesiii g order. (Sadasiva 
Aiyar and CoutiS'Trotter, JJ.) Subba Aiyar v. 
Ramaswami Aiyangar 44 Mad 647- 

13 I. W. 227 : (1921) M. W N. 135 :* 
62 I. C. 346: 29 M. L. T. 233 : 40 M. L. J. 209. 

-S. 56—(1907) S. 18— Time of vesting — 

Vesting order. 

Before the properties can become vested in the 
Official Receiver the Couit should formally pass 
an order appointing a Receiver under S, 18. The 
properties do not vest in him by the mere act of 
passing an adiudication order. The practice of 
treating the properties lOf an ins«)lveni) as vest- 
irg in the Official Receiver after the order of 
the adjudication without a formal order appoint¬ 
ing him as a Receiver under S. 18 of Ihe Prov. 

I os. Act is illegal. \Sadasiva Aiyar and Moore, JJ.) 
Official Receiver of Trichinopoly v. Soma- 
SUNDARAM Chettiar. 34 I. C. 602 : 

30 M. L. J. 416. 


_S 66—(1907) 8. l^—ReceivcrSuit to 

establish right in property vested in Recetver- 
Receivir whether a necessary parly-Permission 


^^To an ins;)lvent's son's 

right after his objection v. as d.sallowed by the 

Court, the Receiver is a necessary 

mission of Court is necessary for suing the Recei 

MUNSHI KAM. P W B 1917. 


_S.56-(1907) S. U-Insolvency Court Can 

filiverv of possession to purchaser. c a a 

^solvency Court can grant an ordej- for deli- 
iHbui c r,f nrnnertv of insolvent from 

V insolvencv Court 

POweVs to remove obstructions by 


8. 66—(1907 S. 18 — Receiver — Proceed¬ 
ings against -Leave uf Court. 

The Receiver in insolvency and in suit have 
diderent position. The permission of Court is 
not necessary lor insiituling proceedings against 
him. [Das and Kalwant Sahay, JJ.) Sant Prasad 
Singh v. Sheodat Singh, 2 Pat. 724 : 

1924 P. 259, 

-Ss 66 and 53—(1907) Ss, 18 and 36—Ad- 

interim Receiver. 

An ad-interim Receiver is inferior lo one ap¬ 
pointed on an adjudica'ion. The latter is vested 
with some rights and is liable to all the creditors- 
of the insolvent to the extent of the estate. 
Among the bodv of rights conferred upon him by 
Statute, the right to make an application under 
S. 36 of the Act is one which cannot he taken 
I away by an order in a proceeding to which he is 
^ not a party. His right to apply under S. 36 o£ 
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ihe Act is not debarred on the ground of res 
judicata wlicn an order as to the validity of a 
(ratisaction is passed upon an applicati>>n im¬ 
pleading in it only the debtor and the creditors, 
wtiile the estate is in ibe hands ol the ad interim 
Keceiver. (Coufls and Sultan Ahmed, JJ.) Ram 
Sakan Mandek V. Shiva Pkasad. 

68 I. C. 783. 

•- S. 56 (3) —(1907) S. 18 {3)-Receiver's 

right to possession of Insolvent's property—Sale 
Bert ami. 

Under S. 18 (3), the property of the insolvent 
should be placed in the p ssession of the Rtcei 
ver. Wheie sale of the insolvent’s property is a 
bei arni irai sactioi , neither the insolvent nor he 
Rec iver i-e"'! set aside or cancel the sale in 
order to maintain his possession over the pro¬ 
perty. 35 Cal. 551, F. C Fol. [Ha^merji and 
Ryves, JJ,) Jagrup Sahu v Kama Nand Sahu. 

39 All. 633 : 

40 I. C 373 : 16 A. L. J 738. 

-S. 66 i3;—(1907) S. 18 \3) —Applicahihly 

— Appeal—Suit by Receiver—Creditor lo supply 
funds . 

S. 18, Cl. (3', does not cover the case of a person 
in posse'SKJii claiming adversely to the InM.Kent. 
An appeal irom an order under S 18 (3) is subject 
to the leave of the Dist. ('< urt oi the High C>-uri 
A Kectiv r in insoKeuC) is not a judici.il oHicer 
and cannot make anvthi< g in the nature of a 
judicial enquiry. A cla-in of a creditor oi Kecc 
ver that a proicrty really is the Insolvent's can 
only be enforced by suit, and not b\ the Insol¬ 
vency C ourl, wnere ihe alKged benamidar is in 
possession and clain s adversely to tne Insolvent 
Where at the instance of a ciedicor the Court 
directs a suit to be nled by the Rccei er it should 
make an order directing the cieuitoi to pui the 
Receiver in fu. ds and indeiiiiiitv him against the 
costs of the suit. 37 All. t>5. Not fol. {Richardson 
and {ValyH>ley, JJ ) Nilmony ChaUuaki v 
Duhga Chakan Chandha. 46 I.C 377 

-8. 66 f3, and S. 28 (1907) S. 18 (3) 16 

Property vesnng tn Ojfi,.itil Receiver — Subst quent 
sale in Court auction — Uiteclion to deliver back 
—)urisdic ion. 

Under b. 18 (3) of the Act read with S. 16, ihc 
Insolvency Court has junsdiciinn to diieci thatthe 
property which has vested in ihe Otheial Rcceiv* r 
but has S lice been sold in a Court-sale in execu¬ 
tion of a money decree wUnoui notice lo tne 
Official Receiver, be delivered over lo tne Recei¬ 
ver. {Olafield and Seshagtri Aiyar, J J.) Asan 
THARAGAN V. bANKARALINGA. 

(1921. M W. N 238 : 14 L. W. 505 
62 I. C. 495 : 44 M 624 : 40 M. L. J. 219 

- 8b. 66 (3) 69. 6—(1907) Ss- 18 (3), 20 anfl 

4T — Jurtsaiotion—Power of Courly to order deli¬ 
very under —u. 21, Rr. 97 and 98, C F, C, 

S 18 (3) of ihe Aci enables the R» ce»ver to take 
possession of ihe insolvent's properly, Ii dues 
not provide lor the deiermiiiaimn . i complicated 
questions oi title as between the insolvem and 
third parlies An msol ency Court cannot institute 
an inquiry under O. 21. Rr. 97, 98. C, P. C. if a 

purchaser irora the Receiver is obstructed by a 
stranger ... where property ol a stranger was 


PROVINCIAL INSOLVENCY ACT (V OF 1920) 
S, 67. 

sold by the Official Receiver as belonging to the 
insolvent, and the purchaser being obstructed, 
in taking possession applied under O 2l, Rr. 97* 
and 98 and the Court passed an order for deli- 
very. Held, that the order of the Insolvency 
Court was without jurisdiction, Ss. 18, Cl. (3) 

and 47 of the Act had no application to such a 
case and the Rules of the C. H. Code relating to 
the sale of the property in execution 'f a decree 
do not apply. {Bakewell and Krishnatit JJ.) 

Maddipoti i'eramma V. Gandrapu Krishnayya 
24 M L. T. 106 : 8 L. W. 136 : 47 I. C 308 : 

(1918) M. W. N. 479. 

-Sb. 66 (4), 68 (1907) Ss. 18 (4) and 22— 

Right to apply for instructions. 

A Receiver appointed under the Act can apply 
f ir instructions lo the Court. 19 Bom. 660 Foil, 
{Piatt, J. C.) In rc. Tirthadas Nathumal. 

19 I. C. 920 : 6 S. L. R. 286. 

S 57—(1907) S. 19 —0//i£:/a/ Receiver — 

Status. 

The Status of an Official Receiver is that of an 
officer of the Court. {Lc Rossignol and Abdul 
Oiidir,JJ.) PiRTHi Nath v. Basheshar Nath. 

1924 Lab. 331. 

-S. 57—(1907) S. 19— Removal of Official 

Receivers—Powers of Court. 

There is nothing in S. 54 of the Provincial In¬ 
solvency Act or in K. 11 and of the Rules Irained 
by the High Court under the Act. to prevent the 
Court from removing an Oicial Receiver from 
his position as Receiver in a particular insolvency 
and appointing a special Receiver in this place. 
The Court may not only at the initial stage ap¬ 
point a special Receiver for valid reasons but it 
may. if goud grounds are shown, remove the 
Oihcial Receiver originally appointed at any time 
whatsoever It is desirable that the Official Re¬ 
ceiver should be given the control of all insol¬ 
vencies in the District unless very exceptional 
reasons, such as those connected with the per- 
sonalilv of the Receiver, are put forward. 
Sptneer and V ttnknlasnbba Rao, J J OFFICIAL 
KECKJVEK, TaNJOKR V. NatAvaja Sastrigal 

46 Mad. 405 : (lii23l M W. N. 212 : 
44 M. L. J 251 : 1923 Had. 356. 

-S, 67—(1907) S. 19— Receiver for an area 

— order, ncCf:S:>ity for. 

A mere adjudication order <locs not vest the 
property in the Official Receiver, appointed 
under S. 19, for thcdis'nct in which the property 
IS situate. There must be an express vesting 
order tcfoie which a purchaser from the Recei¬ 
ver does not get a good title. {Abdur Rahim and 
Odgers. JJ.) VYxmALiNGAM Padayachi r. 
I'ONNUswAMi Padayachi. (1921» M. W. N. 243 : 

62 1. C, 396: 41 H. L. J. 78. 

-- —8s 67. 59—(1907) Ss. 19 and 2O-0^cmI 

Receiver to conduct proceedings on behalf of 
creditors. 

Othcal Receiver should conduct the proceed¬ 
ing' on hchalf of the general body of creditors. 
[Oldfield and Kirshnan, JJ.) ChinNa MbKRA 
Rowther V. Kumara-Chakkavakti Iyengar. 

36 1. C. 906. 
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-Ss. 57, 59-(1907) Ss. 19 and 2Q-~0^cia / 

Receiver—Powers (f. 

An Official Receiver appointed under the Pro^-. 
Ins. Act has, when duly authorised by the High 
Court the same powers as the Dt. Court as regards 
dismissal of petition and adjadtcaiion of insol* 
vencv. His order of dismissal of a pe’ition is open 
to appeal to the Dt. Court under S 22, Cl. l2) read 
with S. 52 of that Act. {Sundara Aiyar and Sada^ 
Siva Aiyar, JJ.\ Chidambaram Chetty v. Nagap- 
PA Chetty. 38 Mad. 15 : 

16 I. C. 820 : 24 M. L. J. 73. 

-S. 68—(1907) 8. 23 —Functions of Court 

under. 

Where the Court acts under S. 23 it exercises 
the functions of a Court and not a Receiver. [Kot- 
wal, A. C. J.) Manakchand v Ibrahim. 

62 I. C. 307 : 17 N. L. R. 49. 

-^S. 53—(1907) S. 2Z^Receiver —Court. 


PROVINCIAL INSOLVENCY ACT (V OF 1920) 
S. 59. 

on the contest recovering his costs from him in 
case of failure. [O'dfield and Krishnan, J},\ Ku- 

MARAPPA CHETTIAR V. MURUGAPPA CHETTIAR. 

36 1. C. 771. 

-S. 59—(1907) S. 20 —Power of Court to 

enquire'into debts due to insolvent's estate _ 

Jurisdiction. 

A Court exercising insolvency jurisdiction has 
no power to inquire into and judicially ajcertain 
the existence or the amount of debt. A.J. 

C.) Govind V. Gopal. 22 I.C. 69 ; 9 N.L.R. 182. 

' -S. 59—(1907), S. 20 —Sale by Receiver—' 

Provisions of C. P. Code do not apply. 

The provisions of the C. P. Code do not apply 
to a sale of an insolvent’s property by an Official 
Receiver under S. 59 of the Act. (Dalai, A. J. C ) 
Mt. Husaini V. Muhammad 2amir 

26 0. C.319 : 9 0. & A. L. R. 440 : 

1924 Oudh 2b4. 


Where no Receiver is actually appointed the 
Court is the Receiver under S. 23 ol the Prov. 
Ins. Act. {Richards, C. J. and Banertea. J.) 
Gobind Das v. Karan Singh. 40 All. 197 : 

43 I. C. 672 : 16 A. L. J. 32’ 


__S. 69—(1907) S. 20 —Official Receiver — 

Conveyance 6_y, essential to Pass title. 

There is nothing to exempt a conveyance by an 
Official Keceh’er in Insolvency from the oppratioo 
of *S. 54 of the T. P. Act. (F/./c/t-r and Cuming, 

77.) Abdul Hashim v. Amar Krishna Saha. 

53 1. C. 121 : 46 C. 887. 


_S, 59 —(1907) S. 20—Receiver-Powers of. 

A Receiver under the Insolvency Act can be 
auth irised by the Court to ascertain facts aod re¬ 
port them to it with a view to the adoption of 

s^uch step as may be deemed necessary m the in¬ 
terests of justice such as paying a surprise visit 
to the insolvent's house to see if he has concealed 
properties. (Mookerjee and Richardson, 77.) 

MONMOHAN ROV V. HEMANTA KUmar 

34 I. C. 777 : 23 C. L. J. 653. 

_S 69 — (1907) S. 20— Su*f 6y Official Re- 

reiver—Defence of absence of leave of Court not 

'"rhe obtaining of leave is a matter between the 

Receiver a„S .he Court and the fa^t that leave of 
thrinsolveocv Court is not obtained, is not a valid 
defence lo a suit bv the Official Receiver. iSpe»- 

OEElctA. 

COIMBATORE V. KaNGA. ^ ^ ^ . 

42 M.r. J. 53 : 30 M. L. T. 162 : 

45 M. 167 : 1923 M. 50. 


__S 69—(1907) S.^0—Discretion to con- 

■,t suit—Costs of Receiver, 

the Omcial Receiver from the 

ving the insolvent’s estate represents the body 

credi'ors and must protect their interebts. H i 

! SS .ss?;;: .74 


-Ss. 59 (a),175 (8)—(1907) Ss. 20 (a) and 46 

(3)— Order directing the sale of insolvent's proper¬ 
ty—Contention that it is exempt from sale—Not 
decided—Order if proper. 

A District Judge cannot pass an order directing 
the sale of certain occupancy holdings belonging 
to an insolvent without deciding the contention 
of the judgment-debtor that the property was not 
liable to attachment. It is open to doubt whether 
the Dt. Judge should direct the sale of an insol¬ 
vent's property in view of the fact that the sale of 
the property lies within the discretion of the Re¬ 
ceiver under S. 20 (a) of the Act. (Coxe and Ray, 
JJ.) Arman Sardar v, Satkhira Joint Stock 

Co. Ltd 20 I. C. 273 : 18 C.L.J. 564. 

% 

-— Ss. 59 (c). fi6 (D—(1907) Ss. 20 (c) and 40 

(1)— "Pil rim business*’ if business or trade _ 

Winding up. 

The “Pilgrim business” of a hereditary priest 
attached to a temple is not business witnin S. 20 
(c) nor is it a trade within S. 40 (1). The Court 
cannot appoint an insolvent priest to carry on 
pilgrim business for the benefit of his creditors. 
The insolvent’s business can be carried on by the 
Receiver for the purpose of winding up but not 
lor making a profit. (Mookerjee and Beachcroft, 
JJ.) Anand Mahanti V. Ganesh Mahbshwar. 

21 I C. 969 : 40 Cal. 678. 

-S. 69 (d)—(1907) S, 20 (d.)—Receiver- 

Power to continue — Suit in forma pauperis. 

Where a person obtains leave to sue in forma 
pauperis in a suit commenced before his insol¬ 
vency the Receiver is entitled to continue the suit 
in the sa-ne way. (Richards, C. 7. and Baneriee, 
J,) Mahomed Zaki v. The Municipal Boabd of 
Mainpuri. 47 I. C. 577: 16 A. L. J. 440. 

-S. 69 (d)— (1907) S. 20 id)—Rights of 

Insolvent to sue. 

An insolvent can institute, defend or continue 
any suit or other legal proceeding to set avide a 
decree against him. (Knox, J,) Ram Narain v. 
BehaRI. 27 I. C. 876: 13 A.L.J. 925. 
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-S 59 (d) —r.907) S. 90 (d)—S hi/ hy i„sol 

rent to recover deferred dower—Mainlainabilily 

of. 

An adjudicated insolvent whose estate is in the 
hands ot F^cceiver cannot maintain a suit in his 
own name lor the deferred dower of his daughter 
even though the Receiver has refused to bring 
such suit. iConf/s and Adami, ]}.) Sved Khfi.- 
LAFAT Hussain v. Azmat Hussain. 54 I. c. 699 

--S. 59 (fI-(1907) S. 20 ifi — Leove of Court 

— deceiver entering i^'to arrangement without 
leave—Sale by Officen, of Court—Contract Act. 

The purchaser of prooeity belonging to an in¬ 
solvent cannot impugn the sa!e|on tlie ground th ‘t 
the Receiver, who sold the property, entered into 
an arrangement with the purchaser for deferred 
payir'ent of the purchase monev without leave of 
(he Court. The Contract Act has no application 
to sales hy OTiccrs of Courts. 36 Cal 323 (H. C ) 
Ref. [Fox, C. J. and Hartnoll, 7.) Shwe Wa v. 
Sullivan. 16 I. 0. 368 ; 5 Bur. L. T. 79. 

-S. 69 (6)-(1907) Ss. 20. A7— O^cial 

Receiver acting under S. 2. 20—/^ Court. 

The Official Receiver acting under S. 20, Fro. 
Ins. Act does not act as a Court and S. 47 has no 
application to the acts so done. S. 47 onlv lays 
down the procedure of a Court’s proceedings, and 
does not authorise an Insoluncy Judge to sum¬ 
marily decide questions of titles with respect to 
property claimed bv third persoi s 21 Cal. 470 ; 
6 I. C. 300 D’St. ; 39 All. 267. Rel {Abdur Rahim 
and Bakewcll, JJ.) Gant4Palli Narasimhayya 
V. Malapathi. 41 Mad 440 : 6 L. W. 694 ■ 

42 r. c. 626 : (1917) M. W. N. 857. 

-S. 60-(1907) S. 21—Application of— 

Punjab. 

The first clause of S. 31 of the Act is not ap¬ 
plicable to the Punjab and the second clau<ic does 
not leqnire that the Receiver or the Court should 
proceed Ihiough the Collector (Shadi Lai C J 
and iVtlberforce. J.) Manji v. Gridhari Lal. 

61 I. C. 664 : 2 Lah. 78. 

• S, 60» Cl. (2)--(1907 S. 21 — Decree against 

tenant—hisulteucy— Execution of decree—Pro- 
cedure- Agra Tenancy Act, ll of 1901. 

There is noihing in the Prov. Ins. Act to bar a 
suit by a landholder against his tenant in the 
Revenue Court or a proceeding in execution of 
a decree for rent in the Revenue Court. The 
lai dholder who has obtained a decree against the 
tenant is not a creditor under the Insolvency Act 
and his proper remedy is to take out execution of 
the decree in the Revenue Couit against the pro¬ 
perty of his judgment-debtor. If the Revenue 
Court finds that the property was the subject of a 
transler by the judgment debtor and therefore 
not ava lable lor execution, the remedy of the 
decree-h Ider is to institute a fresh suit. {Piggoti 
and Walsh, JJ.) Parbati v Raja Shyam Rikh. 

20 A, L. J. 147 : L. R, 3 A. 73 iRev.) i [ 

44 A. 296 : 1922 All. 74, I 


PROVINCIAL INSOLVENCY ACT (V OF 1920) 

S 68. ^ 

-Sfl 61. 62-(1907) Ss. 33 and Proved 

debts — If can be excluded, 

A creditor proved only one out of two decrees 
reserving the other for settlement aher the dis¬ 
charge of the debtor. The order of exclusion cf 
ihc proved decree as a punishment was inc .rape- 
lent in view of the provision for equal division of 
assets under Ss, 33 and 39 o| the Act. {Crot 4 ch 
and Hayward, A.J.Cs.) IJHANJI G. Deshmanaya 
V. H. A. S. Taylor. 19 i. q 335 . 

6 S. L. B. 163. 

-S. 66 . Sub-S. 2—(1907) S. 40 {2)-Atlo- 

wance for insolvent—Reasonable allowance— 
Discretion of Court. 

S. 66. Cl. 2, of the Prov. Ins. Act is taken 
from the English legislation on the subject and 
the Insolvency Courls in this country, in spite ol 
the fact that ihey cannot attach the half salary 
which is removed fr mu the grasp 01 creditors by 
S. 60, C. P. Code, have an absolute discretion to 
inake a further reasonable allowance appropriate 
10 the condition aod the circumstances of the in¬ 
solvent out c)f the remaining half which is other¬ 
wise divisible among the creditors. Trades people 
who either in the stress of business, or out of 
kindness, encourage persons in a humble Condi¬ 
tion Ol life to go on purchasing on credit in a 
way wh'ch they must know is beyond their means, 
have only themselves to thank if, in the end they 
I.-Se their money altogether and if they are merely 
delayed in payment. They suffer no loss because 
tlie ordinary risks of trade which occurs through 
bad debts and unwilling payors, fall as a rule, 
upon the booest censumers who pay prompHy 
aud whose charges must include the loss of the 
trade>nian v\ ho would otherwise have to close 
business. A tradesman who continues to supply 
goods after it is obvious that the customer is 
unable or unwilling to pay lor the arrears which 
arc due brings upon himself such losses as he 
may suffer, and a Judge sitting in Insolvency has 
to consider these matiers, that is to say the con¬ 
duct of the creditors as well as the conduct ol the 
debtor in ihe general public interest 10 servo 
which bankiuptcy law has been devised. [Walsh 
and Ryves, JJ ) Radha Mohan v. M. C. VVhitb. 

45 A. 364 ; 81 A. L. J. 816 : 

1923 A. 468. 

--Ss. 66 (2). 2s (3)—(1907) Sb. 40 (3),and 16 

[2)—Salary of insolvent —C. P. Code, S. 60. 

Under S. Ifa \2) («), Prov. Insol. Act read with 
S. 60, C. P. Code, only half the salary is exempt 
from attachment and the other half vests in the 
Receiver and becomes divisible among his cre¬ 
ditors and a C mrt cannot under S. 40 (2) Prov. 
losoi. Act allow the insolvent to re'ain the whole 
amount. [Me Coll.A.J.C) Tulsilal v. Gir- 

38 I. C. 410 ; 2 U B. R. (1916) 132. 

' ' ®* 62 — 'May does not mean musT— 

Jurisdiction of Civil Court not barred. 

.. word “May" in S. 68 does not moan 
Must.” S. 68 provides a Speedy remedy to which 
recourse can be had if the person aggrieved 
chooses to seek it. But it is not the only remedy 
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opento him. It is open foathird person who 
does not Claim Utle through the insolvent to treat 
the receiver as a trespasser and maintain his 

7 ^ ^ ^ {Uftdi^ay and Sularman 

J ] Mahrana V - David, 

21 A. L. J. 737 : L. R. 4 A. (Civ,) 483 - 

46 All. 16 : 1924 A. 40. 

-S. 68—(1907) S. 22-Scope of. 

If ihe plaintiffs do not elect to pursue their 
remedy under S. 22 and inasmuch as there is no 
determination on the merits before a suit is in¬ 
stituted, they are within their rights in seeking 
their remedy by a regular suit. [Gokul Prasad 
and Stuart, JJ.) Kundan Lal v. Khes Chand 

44 AH. 620 : 1922 All. 407^ 

-68—(1017) S. 22— Trespass hy Receiver 

—Application under S.22~Order on—Finality 
of. 

Where in oroceedings in insolvency a trespass 
is committed, whether by the Oa5:ial Receiver or 
by anybody else, upon the property of a stranger 
he can seek redress in the ordinary Civil Court, 
and is not bound to apply to the Insolvency Court! 
If, however, he does so apply under S. 22 of the 
Provincial Insolvency Act, he must comply with i 
the terms of the section. If he obtains a decision I 
upon the merits, the decision is final. {Rafique 
and IValsh, JJ.) Bhaiko Prasad v. S. P. C. 
Das3, 17 A. L. J. 787 : 51 1 C, 113 : 

1 V. P. L. R. (H. C.) 118. 

•Ss. 68, 75—(1907) Sa. 22 and 46— 

_ 1 r\ J 9 • « 
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—-S 68-11907) S. 22-Applicability. 

The sectron a iplies only to matters which the 
Receiver has done m the course of i solvency 

‘he insotvenfs estate 

38 I. C. 613 : 15 A. L J. 49. 


—S. 68-(i907) S 22-Attachment of pro¬ 
perty by Receiver-Rival claimants—Insolvency 

Court adjudging in favour of one—Suit by other 
in Civil Court — Res Judicata. 

Where a Receiver attached certain timber as 
belonging to the insolvent and two persons 
claimed >t. the Judge in insolvency awarding it to 
one. on winch the other brought a suit held that 
he suit was maintainable and%he principle 5 rfs 
judicata did i\oi apply as the Insolvency Judge 
^uld only decide whether the attachment could 

hear' jurisdiction to 

hear the subsequent sun based on title. {Richards 

Hmv. Padam 

^ „ 39 All. 353 : 

88 I. C. 151 : 15 A. L. J. 188. 


" ■ S99. QO, 40 — pa. <06 auu *to^wojcc* 

lion to attachment—Dismissal by insolvency 
Court —Res judicata. 

PJff. objected to the attachment of a house by 
the Receiver of an Insolvent's estate as the pro¬ 
perty of the insolvent. The objection was dis¬ 
missed and the order upheld on appeal. Held. 
that a subsequent suit by tbe pltl. lor declaration 
of his title was barred by res judicata, [Richards. 
C. J. and Sanerji. J.) Irshad Husain v - Gopi 
Nath. 41 All. 378 : 49 1. C 590 : 

17 A. L. J. 3i4. 


r *■ 22. 46-0,.e, out 

hfn i credtiors. right of—Applioation for 

attachment, procedure. * 

III the case of an application made against the 

oTa bod*’" estate by an adverse claimant, one. out 
of a body of creditors has no place, nor any right 
to appeal against the decision in the matter. A 
reditor cannot in the first instance move the 
Insolvency Coart for attachment ol the Insol¬ 
vents property represented by the Receiver 
the proper course being to move the Receive; 
and if he refuses to act, or gives an adverse deci- 
Sion then to move the Court under S. 22 of the 
/*ct for the proceedings under which the Receiver 
must be made a party. [ Valsh and Stuart, JJ ) 
JHABBA LAL V. ShIB ChARAN. 39 All 152** 

37 1. C. 76: 15 A. L. j. l! 


Ss. 68. 68-(1907)S8 22 and 22-APtli- 

Q _A. » r 


cation under S. 22—Decision by Insolvency Court 
—Kes judica»a. 

An application under S. 22 is in the natnrp 

>3. 68 -(1907) S. 22—AppltcabilHy of— a suit. An adjudication by an Insolvency Cmrt 
.. ...... operates res judicata and has a subsequent 

suit in the Civil Court for the same relief (Walsh 
and Piggott, JJ.) PITARAM Jhujhar Singh 

33 I. C. 798 :15 A L. J. 661. 


Attachment of property in execution. 

S. 22 of the Act has no application to a case 
where the plaintiffs property is attached in exe¬ 
cution of a decree against a certain person who 
subsequent to the attachment became insolvent, 
and the plainiiff brings a suit for a dccIaia»ion ot 
his ti le to the property impleading the Receiver 
as a party. [Richards, C. J. and Banerji. J.) 
MoHNi V. Baij Nath. 4a All, 682 : 

46 I C. 394 : 16 A. L. i. 456. 

_ >93 68,75—(1907) SB 22 and 46 — 

tnent by Receiver—Application for release—Dis¬ 
missal—Subsequent suit 

A stranger t) the bankruptcy whose property is 
wrongfully ceased bv Ihe Receiver can either 
apply under S 22 of the Actor sue ia a Civil 
Court for a return of his property. If he chooses 
the remed/ provided by S. 22and fail:>. he cannot 
again ^aise the sam^ issue in a Civil Court. (Piggott 

and Walsh. JJ.) Pitaram v. Jughar Singh. 
ana ^va*sn. , ^ ^ ^ 

c D— VOL. IV 64 


■7 ■®* 68-(19071 88.22 and 23— 

under—Seizure and release of goods—Appeal- 
Leave to. 

insolvency orders pas¬ 
sed by the Distnci J. dge unde. S. 22 read with 
S.23 caanol be aopealed against except with leavf^ 
Obtained under S. 46 I3y. [Piggott and Wahh^, 
Balli V. Nand Lal. 33 j c 773 

,T7 "S-68—(1907) S. 22—TJmitation Act.S.5. 

applicability of. ' 

S. 5 of the Limilation Act does not apply to 
applications under S. 22 of the ProvincUl Insol¬ 
vency Act and n . extension of time can be granted 
in respect of such an application (ludbailand 
Rafique. JJ. Thakur Prasad v. Punno Lal. 

36 All. 410 : 20 I. C. 673 : 11 A. L. J. 608, 
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-—S 68—11907)8 22—Aggf'ievcd person — 

Attachment of properly as Insol' ent's. 

Wien a Receive attacnes property of the 
insoKct t for the benefit of the creditors a third j 
person cUiinmg ihe nropertv becomes aggrieved | 
and he must apply under the section vvitnin 2l i 
days nf Receive' s taking p.»s-iess»on. [I'eunon and 
NewbouUi, JJ.) Cha><u Chandra Bhattacharjee 
ih Hem Chandra Mookerjee. 47 I. C. 62. i 

-—S. 68—(1907; S. 22 — Receiver, position \ 

of — Count's power review conduct of Receiver — | 
Person aggrieved — Meaning of. j 

A Receiver in iosolveocy is an officer of the j 
Coutt and if he is abojt to act m excess of his 
auih irity, even a stranger cao bring ihe faci to 
the notice o( die C ^urt, which has inherent power 
to review t)ie conduct of the Receiver and to 
make an appropriate order soth^ttne stianger 
may not be prc|udiced by the unlawful act ot iis i 
own officer The Court may hJld a summary 
inquiry for t ns purpose. 9 I- C. 344 Appr. j 
Where a mortgagor was declared insolvent alter | 
the moitgigcd property was sold in execution of i 
the mortgage decree, and the Receiver in ins 1 ] 
vency thereupon sent to the Court a notice of i 
proclamaiion l«)r s.ile of the insolven.’s property I 
including the property sold. Held, that the pur* ' 
chaser in execution is not a ‘‘pers.).i a 4 gricved” ; 
bv the ac o the Receiver and his appiicaiion to , 
the Court objecting to Receiver's act, is not subject j 
to the p liod of limi ation prcsccib(.d by the pro 
viso. Tne Court must inquire into the pplication. 
[Mookerjee aid Ueuchoroft, JJ.\ Hanseswar 
Ghosh v, Rakhaldas Ghose. 18 C. L. J. 359 : 

20 I. C. 683 : 18 C. W, N 366- 

-S 68—(1907i S, 22 —Error of Official 

Receiver—J urisiiiclion. 

A Court oi itself ran reetdy or reverse or 
modi I y I he ac s or decisions of the Official Recei¬ 
ver and S. 22 of the Act is no bar thercio. Fhc 
conduct of the Oificial Receiver can be brought to 
the notice ni tt'c Court by any person. [RaiUgatiy 
C. J ) U^TA Ram v. Deoki Mandan. 

1 Lah. 307 : 58 I. C. 6 ; 3 P. L, R. 1931. 

--Ss. C8. 75—(19U7; Ss. 22 and Appeal 

—Par ties-Order confirming sale —Appeal by 
insolvent — Auciion-purohaser, if necessar^f party. 

The auciion-purchascrs are necessary parties 
to an appeal of an insolvent against aa order 
cO'ifirming the auction sale of the property. It 
they are impleaded beyond tlie period of limita¬ 
tion, the appeal not only as against them but 
agains tne oiher parties as well will be time 
barred. 1H8 P. R. 1892, K »11. [Ratiigau^ C J. and 
Oundas, J.) KjIaika v, Salem Raj, 

61 1 C. 935. 

-S. 68—(1907) S. 22 —Official Receiver re- 

fusinglo take action — Remedy. 

The wr^td ‘‘act” in S. 68 cannot mean a mere 
omission or refusal to cake steps at the request of 
a credit r, Where an Oiticial Recei er refuses 
to take aciion under Ss 53 and 54, the crediior’s 
only remedy is no by way of appeal uoder S. 68 
He can ai .*ny liinc himself apply and move the 
court uoder Ss. 53 and 54. [Spencer and Uevadoss, 
jjj Rannai Anantanarayana Aiyak V Kama- 
subba Aiyar. 18 I. W. 8d7 : 1924 M. 345. 


PROVINCIAL INSOLVENCY ACT (V OF 1920), 8. 68. 

---S- 68—(1007) 8. 22— Sale by official recei~ 

Dcr — Refusal to conform—Appeal to District 
Indue—Reversal of order of Official Receiver. 

The Official Receiver refused to confirm a sale 
held bv him on ihe ground ihat the purchase 
money had not been paid by the purchaser within 
the time noted in the proclamation of sale and 
res3ld the properties to another person. The 
original purchaser applied to the District Judge 
who rescinded the order of the Official Receiver 
without giving reasons. Held that the order of 
the Di. Judge was not supportable and the case 
should be remanded [Spencer and Venkatasubba 
Ruo JJ.) Panja Rama Chandra Rao V. GURRAJU 

18 L. W. 232 : 1924 M. 147. 

-S. 68 —11907) S. 22 —O ffrcin/ Receiver — 

Sale held by—Interference by Court Powers of. 
The Courts' power to interfere with a sale held 
by an Official Receiver is no» limited to cases 
Where there lias been some mala fidcs on the part 
of the Receiver or of the purchaser. It can also 
inttrfere in a case in which the action of the 
Receiver was irregular and has prejudiced the 
general interests of the creditors [Spencer and 
Venkafastibba Rao^ JJ.) Ramabadra Chetty v. 
Ra.maswami Chetty. 44 M. L. J. 284 : 

17 L. W. 622 : 1933 Mad. 350 

-S 68 —(19071 S. 22—Sale by Official 

Receiver—Application to set aside—Jurisdiction 
of District Court. 

S 22 of the Act is wide enough to cover the 
case ot an application to set a>ide a sale by the 
Official Receiver and to accept the bidoi the ap¬ 
plicant lor the property sold and the District 
Court has jurisdiciion to do it on t ic application 
itself. A separate suit is unnecessary. [Abdur 
Rahim and Sadastva Aiyar, JJ.) Kamalingam 
1 iLLAi V. Official Receiver, Tricminopoly. 

41 M L. J. 211 ; 64 I. C. 624 (1; : 14 L. W. 234. 

-S8. 68. 60 (2)—11907) Sb. 22 and 26 (2)— 

Application under S. 26 (2)— Limitation. 

The 21 days rule of limitation in S. 22 of the 
Prov. Insol Act docs not apply to the court tak¬ 
ing action under S. 26 Cl (2). [Spencer and Krish- 
nan, JJ,) ChavADI RAMASWAMIA PlLLAl V. 

Venkateswara Iyer. 42 Mad. 13 : 

48 I. C. 962 : 35 M. L. J. 631. 

-S. 68—(1907) S. 22— Official Receiver- 

Contract of sale —Jufisdiction of Dt Judge to 
stop —C. P, C.. O. 21, R. 00—Applicability 

O. 21, R. 90 of tlic C. P. Code has no applica- 
ti m to a comr.aci of a sale entered into by a Re¬ 
ceiver under the Prov. Ins. Act on an application 
made witnin 21 clays of the contract. The Dis- 
tt ici Judge may in the exercise of his powers of 
supervision over Ihe Receiver direct him not to 
c iinplete ihe sale, (^d^asft'a Aiyar and Bakewell 
JJ.) Avanashi Chetty v. Muthukabuppan 
Chetty. 23 M. L T 319: 

7 L. W. 406 : 44 I. C. 885 : 
(1918) M. W. N. 846. 

-8. 68—(1907) S. 22—Person ^aggrieved' 

— Meaning of. 

The word * aggrieved** in S. 22 is a somewhat 
wider teim than ‘injured* and a person is ‘ ag* 
grieved* If a decision has been pronounced 
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which has wrongfully refused him something he 
IS legally entitled to. {Phillips, J.) Alagappa 
■Chettiar V. Nagaratna Mudaliar. 

33 M. L. J. 612 : 22 M, L. T.371 • 

42 I. C. 789 : 6 L. W. 445 : l9l7 M. W. N. 677. 

-Ss 68, 80-ri907) Ss 22. b2—AdJudica- 

tion petition tor ciiimiisal — Appeal. 

An apoeal lies to the High Court against an 
order of the District Judge confirming an order of 
the Official Receiver dismissing an application 
for adjudication. {Oldfield and Seshagiri Iyer, 
JJA ALLAPICHAI V. KUPPA PiCHAI ROWTHER. 

40 Mad. 752 : 39 I. C. 429 • 

32 M L. J. 449. 

-S. 68—(1907) S, 22—Person aggrieved — 

Meaning of—Application for directing Receiver 
to execute a conveyance. 

A •' person aggrieved’* within S. 22 is a man 
agamsi whom a decision has been pronounced, 
wnich wrongfully deprived him of something or 
wrongfully affected bis title to something. The 
•decision must not merely impede the person 
concerned in his assertion to the right claimed 
but should atfect the right claimed. One V was 
adjudicated insolvent and his property vested in 
the Omcial Receiver and on 24-5-1908. K had 
executed m favour of his father, the respondent, 
a pro-note and an agreement, that in case the 


PROVINCIAL INSOLVENCY ACT (V OF 1930), 

S. 68* * 


——-S. 68-(1907) 8. 2i~"Person aggrieved" 

—Meaning of Conditions of sale changed hist 
before sale—Power of Court to set aside sale. ' 
Where an Official Receiver changed the con¬ 
ditions of sale just before holding the ^ale by 
stating that the property was to be sold free of 
incumbrances while as originally ananged. it 
was to be s-ild subjeetto two prior mortgages 
held, that the Court had jurisdiction to set aside 
the Sale at the instance of a creditor under S 22 
Where an action of the Official Receiver was 
irregular and had prejudiced the interests of the 
creditors the Court will interfere. Any person 
who is eoiiiled to demand a decision of the 
Court in respect of the property of an insolvent 
and would be damnified il the decision goes 
against him is a person aggrieved within the 
meaning of S. 22. Case law considered. [Spencer 
c^d Seshagiri Aiyar, J},) THiRuvhNKATA 
Chariar V. Thangayi ammal. 39 Mad 4?9 • 
29 I. C. 294 : 17 M. I. T. 432 ; 29 M. L. J. 755.' 


iormer were not discharged within a year it 
should be discharged by a conveyance of ceitam 
property. The respondent asked the Court 
on fi-lU*l9l3» to order the Receiver to execute the 
nece^sary conveyai ce alleging that he bad 
already applied for such execution either by the 
Court or Receiver and mat no order had been 
passed therein. One of the creditors who held a 
m‘/f-gage over the property opposed the peti¬ 
tion The Receiver was not made a party 
originally to tne proceedings in the lower court 
and tnerefore the High Court remanded ihe case. 
The Receiver had no objection to execute the 
conveyance and accordingly the Court directed 
the execution of the conveyance- Held, on appeal 
by tne mortgagee creditor that as the application 
of ihe 6ih October 1913 was founded on the 
failure ot the lespondent's previous petition to 
Court and not to the Receiver the order of the 
Court was wiihnut jurisdiction either under 
S. 22 or any other provision oi the Act. {Oldfield 
and Krishnan, JJ ) MUNJULURI Sivaramiah v. 

Singamahanti Bhujanga Rao. 

20 M. L. T. 486 ; (1917) M. W. N. 75 : 

37 I. C. 773 : 6 L. W. 256. 


S. 68—(1907) S. 22—Appeal to District 
Court—Orders to Official Receiver. 

The right of appeal given by S. 22 to the Dis¬ 
trict Court against an order of the Receiver is 

not confined only to such orders as are passed 

appeal lies to ihe 
Dt. Court against an order of ihe Receiver dis- 

missing an insolvency petition under the powers 
given to him under S. 52 (2) of the Act. {Sundara 
Aiyar and Sadasiva Aiyar, JJ.) Chidambaram 
Chetty V. Nagappa Chetty. 38 Mad 16 ■ 

16 I. C. 820: 24 M. L. j. 73.’ 

——Ss. 68. 28. 56—(1907) Ss. 22. 16 and 18- 

Umission to move Dt. Court under S. 22 —Effec t 
of. 

Omission to move the Dt. Court under S 22 
to set aside an order of the Receiver does not 
deprive the person setting up tide as owner of 
his ordinary remedy by suit {Drake Brockman 
/. C.) Basodi V, Lala Mamhamand Rao. 

42 I. C. 799: 13 N. L. B. 210. 


--S. 68—(1907) S. 22—Suit against In 

solvent—Recetier no party—Direction to Receiver 
to extcute conveyance — Revision. 

The Court below acted with material irregu- 
lariiy in passing the order directing the Official 
Receiver to execute the deed without making 
him a party 18 All. 4, Foil. The High Court 
converted a time barred appeal into a revision 
and set aside the order under S, 107 of the Govt, 
•of India Act. [Oldfield and Sadasiva Iyer, JJ.) 
MANGULURI SiVARAMAYYA V, SlNGHUMAHANtU 
■Bhujanga Rao. 

30 I. C. 708 : 18 M. I T. 200. 


S. 68 (1907) S. 22 —Stranger aggrieved 
-ffejnerfy « both in Civil Court and in Insolvency 

A stranger to the insolvency proceedings if 
aggrieved by any act of the Official Receiver may 
seek his redress in the ordinary Civil Courts or 
may apply under S. 68 to the insolvency court. In 
the latter case, he must cornply with terms of 
the section. IDalal. A. J. C) Mt. Husaini v. 
Mahammad ^Tamir. 26 0 C 319* 

74 I. C. 802; 9 0. & A. L.’ E. 44o! 

—— and 76-(lO07) Sb. 22 and 46— 
Decision 6y Official Receiver—Appeal 

UnderS. 22 an appeal lies from the decision 

of an Official Receiver that a debt is due by the 
insolvent as the decision would aggrieve ihe 

“‘'“'’g under the Act can go 
behind the judgment and inquire into the validi¬ 
ty of debt, if there is fraud, collusion or miscar- 
nage of justice. [Kincaid, J .C.) Anan'dji v James 
Finlev&Co. 62 1. C. 441 : 15 S. L. E. 28. 

® (1907) S. 22— Suit against Recti- 

ver—Leave of Court, 
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PROVrNClAL INSOLVENCY ACT (V OF 1920), 

S 09. 

No leave ol the iDsolvency Court is necessary 
before a plaintifl sues the Keceiver in Insolvency, 
and S. 22 does not prohibit a suit without such 
leave be-ng obtained. [Hayward, J. C. and 
Crouch, A. J. C.) Halima v Mathradas Kam- 
chand 40 I. C 122 : 10 S. L. B. 179 

_S. 69 —(1907) S, Concealment of pro 

perty - Liability. 

An ins( Kent who has the means to lind out 
where bis property has been disposed of. even if 
lie is not a'-lually a party to the making awav 
with it, and who does not use the means, is just 
as gu'liy of concealment within 69 ot the Actas 
if he actively concealed the locality in which the 
property aciuaily is. (Piggo// and Watt>h, JJ.) 
Oasim Ali V. Emperor. 43 All. 406 ; 

64 1. C. 37 : 22 Cr. L. J. 725: 19 A. L. J. 378. 

-S. 69—(1907) 8. 43 —Cr. P. Code (189H). 

Where proceedings unde' the section are likely 
to result in insolvency proceedings tliey should 
be carried on in analogy with the Criminal Pro¬ 
cedure Code and that something in the nature of 
a charge should be drawn up and a d ly or lime 
fixed for the hearing of the evidence on that j 
charge, the iosoKcnt being given an opporiunhy 
to defend h irnseW, \Richards,C J. and Raftque 
J.) Muhammad Ashanullah v. Emperor. 

38 I. c. 969 : 18 Cr. L. J. 409. 

-Ss. 69, 75 (2)- (1907) Sa. 43 (2) and 46 (2) 

— Person aggrieved—Offence under S. 43 —Nature 

of* 

A creditor whose allegations against the insM- 
vcnl are found against by Court, «s not “aggrie¬ 
ved, ■ and so cannot appeal. The term 'aggrieved 
person* under s. 46 (2) ot the Act is not ap. litable 
to a creditor against whom the court decides that 
his allegations of an insolvent’s rifience under 
S. 43 (2) of the Act are not made out and such a 
creditor has i-o right of appeal against the deci¬ 
sion ot the Court. The offences dealt with under 
S, 43 (2) are in the value of disciplinary offences 
and n< t offences against the criminal law. [Walsh 
aud Stuart, JJ.\ Ladu Ram v, Mahabir Prasad, 
39 All. 171 : 37 I. C. 996 : 16 A. L. J. 31 


PROVINCIAL INSOLVENCY ACT (V OF 1920)r 
S. 69. 

No appeal lies to the Dt Judge against an order 
of the Sub-Judge invested with the insolvency 
jurisdiction under S 3 declining to take action 
against the insolvent under S. 43 (2) cf tne Prov. 
ins. Act. Per Newbould. J :—The word ‘court' 
in S. 43 of the Act does not mean the Court or 
original jurisdiction crnly. 40 Mad. 630 Foil. 
[Tcunon and Newbould, JJ.) Digendra Chandra 
Basak V. Kamani Mohan Goswami. 

48 I. C. 333 : 22 C. W. N. 958 

-Sb. 69. 75—(1907) Ss. 43 (21 and 46— 

A ppeal—Ordi r to sh^-xv cause why an order under 
S. 43 (2) should not be made-^Names of Judges^ 

! etc. 

An order requiring a person who has already 
been adjudicated to show cause why an order 
under S. 43 (21 should not be made against him is 
not appealable under S. 46 (2) but it is doubtful 
' whether H can be appealed against by obtaining 
i permission under S. 46 (3). [Mookerjec and Rich- 
ardson, JJ.) Manmohan Roy v. Hemanta 
Kumar. 34 I. C. 777 : 23 C. L, J. 653. 

_S. 69—(1907) S. 43— Proceedings under 

— Nature of. 

Proceedings against insolvents under S. 43 of 
the Act aro in the nature of Criminal proceedings 
and the procedure adopted in a Criminal trial 
should be followed. If a Judge arrives at ihe con¬ 
clusion of guilt of an insolvent not on evidence 
but substamially on the report of Ihe Official 
Receiver, the conviction cannot be sustained 
[Jenkinsand N. ChatUrjec, JJ.) HapihaR SiNOH 
V. Mohbswar Prosad. 16 Cr L J. 138 : 

18 C W. N. 692 : 27 I. C. 199 

-S. 69—(1907) S. 43 — Imprisonment— 

Charge—Opportunity to answer charge. 

I II an order under the section results in a sen* 

' tcncc of imprisonment, tliccase i* a criminal case. 
An oppoituoity should be given of answeiiag 
the charge when it is framed.tyrrifeiws. C. /. 
Roy,J.) Amiruddi Karikar r. Jadab Karhcar. 

19 I. C. 920 : 19 C. L J. 436. 


-S 69—(1907) S. 43—Order of Addl. Dt. 

Judge—A ppeal —Jurisdiction. 

An order by an Addl. Dt. Judge under S. 43 of 
the Act is appealable to the High Court and not to 
the Dt. Judge. [Karamat Hussain and Tudball^ 
JJ.) MakhaN Lal V SRI Lal. 34 All. 382 ; 

14 I. C. 162 .9 A. L. J. 371. 

-8. 69—(1907) Ss. 43 and Sentence 

under S. A ppeal—Suspension of sentence 

pending disposal of appeal—High Conri—Powers 
of. 

UnderO. 41. R. 5. read with S, 47 (2) Prov. 
losol. Act, the High Court can suspend the sen¬ 
tence of imprisonment under S. 43 nl the PrOv. 
Insolvency Act til) the disposal ed the appeal from 
the sentence. [Heaton and Pratt. Jf.) N*giNDAS 
Bhukhandas V. Ghalanuani Chalabdass Ghk- 
labhai Gulabdas. 44 Bom. 673 : 

56 1. C. 449 : 22 Bom. L B. 322. 

- Si. 99, 76—(1907) Ss 43(2) and 46 — 

Subordinate Judge—Declining to take action 
under S. A3(2]—Appeal to Dt. Judge against 
order—''Court", meaning of. 


- 8i. 69. 76—(19071 Sa. 43 suxd^e—Applica¬ 
tion by creditor to take action against insolvent 
Apbeal. 

An order refusing an application by a creditor 
to take action against the insolvent under S. 43 of 
the Act is not appealable because the application 
is not one which the Insolvency Act entnUs a 
creditor to make, and the applicant is theiefore 
n .t a “person aggrieved'’ by the order refusing 
the appi cation within S. 4G nor is the order open 
to rcvi-ioii. 40 Mad. 630 : 39 All. 16), Folk 21 
Q. B. D. 24 Dist. (Martmeau. J.) Gujar Shah v. 
Bakkath Ah Shah. 66 I. C, 744 : 1 Lah. 213- 

--—-S. 69— (1907) s 43 ( 2 )—Owissiow to 

enter property in schedule — Offence. 

An insolvent who. not knowing that an eQOity 
of a redemption was valuable property failed to 
show it in his schedule of assets is not guilty 
an offence under S. 43 (2) cf the Act. [Chevts.J t 
Lal n. Ganhar. 3 P. W. B, 1918 (Cr) : 

44 I. C. 126 : 19 Cr. L. J. 9T2 : 

168 P. L. B. Ibl7. 
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Sb. 69.75—(1907) Ss. 43(2) and 46— 
Forum of Appeal—Small Cause Court invested 
with powers of Dt. Judge—Conviction under S. 4^ 
—Benefit of doubt. 

Where the oowers of a Dt. Judge are conferred 
on a Small Cause Court an appeal against an 
order passed under S. 46 of the Prov. Ins. Act 
lies to the Chief Court. OMatfre—Whether the 
Small Cause Court, Lahore, is given the powers 
of a Dt. fudge ut»der the Prov. Ins. Act. The in- 
so'vents were convicted under S. 43 of the Prov. 
Ins. Act on the statement of a person appointed 
to examine their account books and who had no 
pe^-sonal knowledge on any point in the case. 
Held the evidence was dvmbtful and the sentence 
unjustifiable. [Broadway, J.) Palimal v. Govind 
ram. 94 p. I,. B. 1917, 

-S. 69—-(1907) S. 43 —Nature of proceed¬ 
ings—Effect of irregularity. 

Proceedings under S. 43 being in the nature of 
criminal proceedings it is necessary that there 
should be a charge, a finding and a r'onviction as 
a foundation of the sentence, if a substantial 
defect should appear in any one of these parti¬ 
culars the proceedings must be reversed 27 B 
394 ; 27 I. C. 199 ; 17 C. 209 ; 30 I C. 839 Kol ^ 
[Rattigan^ J.) Nawab v. Topan Ram. 

62 P. W. R. 1916 : no P. R. 1916 : 

17 Cr. L. J. 318 . 38 I. C. 494 : 

148 P L. R. 1916. 


half of the creditors when they were opposing, 
his aprlication to be adjudged an insolvent. 
[Lindsay^ J.C.) Patan Din v 1i.mpkror 

39 I. C. 986: 18 Or. L. J. 613 : 20 0. C. 123. 

-Ss. 69. 75 -(1907) Ss. 43 and 46— 
mcnt for Acts under S. 43 need not be deferred, 
Puoishrnent tor acts and omissions meniianed 
in b. 43 ot the above act need not be doerred bv 
the court until the insoKent applies for an order 
of his discharge. [Stuart, A. J. C.) Ram Behari 
Lal z». Jagannath. 31 I. C 638- 

28 Cr. L. J. 270 : 19 0. C. 89! 

_ s. 69-(lft07) S. ^-Action under-When 
to be taken. 

The power ot the Court under S. 43 of the 
Hrov. Ins. Act can be put in motion bv a creditor 
a» any time li is not necessa»^y that before taking 

f court should wait 

till the debtor makes an application for discharge. 

[Saunders, J, C.) Kobeinwa z;. District Court 

AS Receiver. 49 I C. 55; 3 U.B.R. ii918) 9?! 


•S. 69—11907) S. Creditor applying— 

is a person aggrieved—Appeal. 

Where a creditor's petition to take action under 
S 43 is dismissed, he can appeal as he is an 
aggrieved person. [Spencer and Devadoss, JJ.) 
Karuthan Chettiar V. Raman Chetti. 

45 M. L J. 804 : 18 L. W. 837 : 

(1923) M. W, N. 838 :33 M. L. T. 188 iH- C ) : 

1924 Mad. 185. 

-S. 69—(1907) S. ^Z—Permission to Official 

Receiver to prosecute insolvent, if can be granted 
by court —Cr. P Code, Ss. 476> i9^-Receiver's re¬ 
port— Evidentiary value of — Penal Code, Ss. 421, 
A 2 ^—Genefal Clauses Act (X of 1897), S. 26. 

A Dt. Court can grar t permission to the Official 
Receiver to prosecute an insolvent for an otfeoce 
under Ss. 421 and 424 of the 1. P. C. upon the 
strength of ihe Receiver’s report which is suffi¬ 
ciently material for that purpose though it 
not be evidence on which a emvietton cj... __ 
legally based. 37 All 429 Dtst. Tbe permission 
relerred to above does not amount to a sanction 
under S. 195 or to an order under S. 476 of the 
Cr. P. Code. [Abdur Rahim, J.) Srguballiah 
V RaMASAMIAH. 42 I C 608 : 

8Cr. L. J. 992 : 16L. W. 283. 

- S. 69—(1907) S. 43— Criminal prooeed- 


may 
can be 


% 

ings—Procedure. . . , 

Proceedings under S, 43 3re cf iniinal proceed- 
ings and a Judge has therefore to observe the 
formalities in an enquiry into the commission of 
offences. There ought to be definite charges and 
evidence ought to be taken in support ^f the 
charges, as also any evidence which the accused 
may let in on his side. An insolvent cannot be 
punished under S. 43 on evidence given on be- 


S. 69—(1907) S. 43— Non-mentioning of 
property. 

OrniRsion of a person to mention property in an 
insolvency appl-cation was held to be fraudulent 
ar^d vexatious under S.43 (2) (b). Transfer in 43 
means, a sale, a gift, a mortgage. {Shaw, J. C.) 
Nga CnoK V. Mi Pwa On. 24 I. C- 767- 

HU. B. R. (1914) 1.' 

— — S. 69-(1907' S.43-^c/5 of bad faith— 
Ques.ton of, when to be determined — Punish¬ 
ment. 

The question whether the insolvent has or has 
not committed acts of bad faith should be con- 

sidr^red at the time of an application for dis¬ 
charge and not when an adjudication has to be 
made. 20 B. 297; Dist. Zl A. 547. Diss. An insol- 
veotcommithng an act of bad faiih can either 
be dealt with under S. 43 or may be refused a 
discharge. (A/c Co/I, J C.) Mi Bu v Nga Po 
Saung. 11 I. C. 743; 1 U. B. R (I9ni 84. 

- S. 69 (a) (1907) S. 43— Bad faith—Proof 

of, * 

Under S. 43 a Judge can take cognizance of 
the bad laith of a debtor at any time whether be¬ 
fore or after adjudication though the co^rt has 
no power to refuse adjudication because an act 
of bad faith was committed 6 I. C. 748 -7 1 0 
394 Dist [Lindsay, J. C.i Nanhe Mal v. E.mpe- 

25 I. C. 363: 17 0. C. 138. 

■Sfl. 69(b) (i), 75—(1907) Se. 43 and 46 (11 

• w 4 a A. A. ^ A. jt ^ # 


—Application under S Order refusing to 

take a- Hon against Insolvent- Appeal—Failure 

of insolvent to produce his books. 

Under S. 43 of the Prov. Ins. Act the creditor 
has no right to set the Court in motion for the 
insolvent’s failure to produce bis books of account 
although in piactice the Court may avail itself of 
a”y assistance which the creditor may render to 
it bv bringing to its notice, the de«inquency of the 
debtor. The person who is aggrieved by the fai¬ 
lure of the insolvent to produce his account-books 
is the Court and not the creditor. No appeal 
lies at the instance of tbe latter against the order 
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of the Court refusing to pri'ccci agains>t tbc in¬ 
solvent u«der S. 43 of the A .t. (Seshogtn Aiyar 
an'i Moore, JJ ) Falaniappa Chetty v. Subka- 
MANIA Cmetty. 11 L. W. 145 : 

(1920y M W. N. 135: 54 I C 740: 38 M. L. J. 338. 

-8. 69 (b) (i)—(1907) a. 43 (2) ib)—P/occerf- 

ings under — Lharge. 

In a proceeding under 3. 43 (2) of Pro- Ins. 
Act it is not essential that there should be a deh- j 
nitc charge, hndmg and a conviction. It is enough 
if the principles uoderiving a ciiininal trial are 
observed in essentials, |n such a proceeding 
if the insolvent is informed of the nature of the 
proceedings, the offence he is charged with, and 
its consequences ihe essentials of a criminal tiial 
would be held to have been complied w th iind 
Offg. A, J. C.) Ganapathy V. Chimnaji. 

45 I. C. 676: 19 Cr. L. J. 627. 

I 

-S. 73 — order confirming — Appeal — 

Par fics. 

When an appeal is filed against the order of a 
District Judge confirming a sale effected in in- 
solveiicv proceedings, the auction-purchaser and 
Official Receiver arc mcessary parties and the 
omission to make them parties is fatal to the ap¬ 
peal. (Mnt liricnti, J.\ Mt Tah.ok Devi v. )oTI : 
Ham. 68 I. C 716: 1923 Lab. 58 (1). 

-S. 75 - 

Aggrieved Person. 

Applicability. 

Jurisdicti<^Q. 

Leave to Appeal. 

Limitation. 

Notice of Appeal. 

Pai ties. 

Miicellaueous 

Aggrieved Person. 

-Sa 76, 68 — (i907i Sa, 46 and 22—Prison 

aggrieved Insolvent, if has right of appeal. 

A pc' son aggrieved within Ss 22 and 46 of the 
Prov. Ins 'Ivencv Act must be a person who has 
suffered \ real grievance, a person against whom 
a decision has been pionounced which has 
wr ingftillv deprived him ol something, and 
wro'igtiillv relused him something. The words 
do not mean a person who was disapp tinted of 
a benefit which he might have received if some 
other order has been made. During the adminis¬ 
tration of an insolvents* estate, an insolvent has 
no legal interest in the property vested in the 
trustee and to us slandt in tlie administration of 
the e-tatc. He is thcrelorc not a person ag¬ 
grieved bv the sale of property in which he has 
no interest and no right of appeal agamsl an 
order of the Disti id Judge coi.firming a sale of 
the property which is under ihe direction of the 
Receiver. {Piggott and ^i'alsh, JJ.) Sakha Vat 
ALi z;. Badha Mohan. 41 AU. 243-49 I. C. 816: 

17 A. L J. 229. 

- 8 . 76—(1907) 8 . 4Q —Aggrieved person — 

Creditor's interest and rights. 

C'reditors ean have no legal interest in or 
right to represent an insolvent’s estate though 
they can supply the Receiver with information 
regarding the insolvent’s claim on others, and 


PBOVINCIAL INSOLVENCY ACT (V OF 1920), 

S 75—Aggrieved person. 

bring the Receiver’s conduct to the notice of the 
Court. A creditor can iotervene only through the 
Receiver and where he is not a proper party to 
an application, he has no right to appeal except 
for costs which ought not to be ordered against 
him. He is not a person aggrieved under S- 46 of 
the Act. An aggrieved person is one with a grie¬ 
vance in law. 33 I. C. 773; 20 C. W. N. 995 Dist. 
[Walsh and Stuart, JJ.) JhabBa Lal v. Shib 
ChakaN. 39 All. 162: 37 1. C. 76: 16 A. L. J. 1. 

-S. 75 — 11907) S 46— Aggrieved person — 

Receiver appointed by Resident's Court—Order 
of. ngatnst debtor, 

A receiver appointed by the Resident’s Court 
at Aden not under the provisions ot the Provin¬ 
cial Insolvency Act has no power to make art 
order against the debtors ol the insolvent. If the 
debtors do noi comply with his demand, the re¬ 
medy of the Receiver is to sue lor the debt. If 
such a receiver makes an order against the deb¬ 
tors of the iiisolvcol. ti c aggrieved party can ap¬ 
peal t'-' the Court app umiiig the Receiver or to 
the higher Court. {Maclcod, C. J. and Crump, J.) 
Moses Menahim v. Ahwain Solomon. 

47 Bom. 548: 25 Bom. L. B. 155: 1923 Bom 233. 

- 8 . 75- (1907) S. Aggrieved person— 

Creditors of the insolvent. 

If the Court refuses lo annul the transfer by 
the insolvent in fav. or of a person other than a 
a creditor, the Receiver is Ihe 'aggrieved person’ 
who lias evidently the right to apneal fhe 
creditors of the insolvci t arc not 'persot>s aggrie¬ 
ved' and therefore cannot appeal aga>n>t the 
Older. {Marlineau, J.) Ishar Das i>. L^dhaRam. 

62 I. C. 924. 

-Ss. 76, 69—(1907) Ss. 46 and AS—Aggrie¬ 
ved I>erson — C* editor—Order under S. 43— 
A ppcal. 

No appeal lies from an order dismissing the 
anplication o! a crcdiior under S. 43 to take ac* 
tion against the insolvent- The cicditor is not an 
aggrieved person. 39 A. 171; 38 M. 15 Rtl. on. 
{Chevis, J.) OuLA 3 inoh v. Attar Singh. 

95 P. L. R 1917; 43 I C. 287: 162 P. W. E. 1917. 

-S. 76(11— 19071 8 . 4« il) —Aggrieved 

person —Auction-purchaser — Order canceling 
sale of outstandings — Auction-purohascr whethtf 
c<i*i at>pcal. 

Where a sale of the outstanding of an insolvent 
fetched a very low price and the cciut cancelled 
the sale, the auction purcha’^ers had a right of ap¬ 
peal from that order. J.) C^^uni Lal 

V. Behari Lal. 33 I. C. 995 : 21 P. W. B. I 9 I 6 . 

- 3. 75—(1907) S. A6—Aggrieved person— 

Creditor is an. 

Where a creditor is a party to an application to 
take action under Ss 53 and 5* of the Frov. Ins. 
Act and the same is dismissed, he is a “ person 
aggrieved" and can appeal [Spencer and Deva- 
doss, JJ.) Anantanarayana Aiyar v Pannai 
Ramasubba Aiyar. 18 t. W. 887r 

S3 M. 1. T. 196: 1924 Had. 346. 

- S. 76—(1907) 8 . AQ—'Aggrieved persott 

—Insolvent when a. 
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PKOVINCIAL INSOLVENCY ACT (V OF 1920), 
S. 75—Aggrieved person. 

Wherp the Insolvency Court admits the proof 
of a creditor whose debt is alleged to be not pro¬ 
vable in insolvency, it is open to the insolvent to 
appeal against the order. The insolvent is a 
person aggrieved ” by the order within the 
meanicg of S. 46 <1) of the Act III of 1907. -Old- 
field'and Venbatasuhba Rao, JJ ) Siva Subra- 
MANIA PlLLAI V. THFETHAPPA PILLAI. 

45 M L. J. 166 : 18 L. W. 636 : 

(1923) M. W. N, 896 : 1924 Mad. 163. 


PROVINCIAL INSOLVENCY ACT (V OF 19201 
S. 76—JnrisaictioD. 


S, 76 (1907) S. 46— Aggrieved person — 
Official Receiver superseded by special receiver— 
Right of appeal. 

Where by an order of f^ourt a special Receiver 

is appointed in supersession of the Official Re¬ 
ceiver, who had been originally appointed recei¬ 
ver. the Official Receiver is a person aggrieved bv 
tbe order and has a right of appeal against it 
under S. 75 of the Provincial Insolvency Act. 14 
Ch. D. 558 and 33 M. 134 rehed on. {Sfen'er 
and Ve'^katasuhha JJ.) Official Receiver. 
Tanjore V. Nataraj* Sastrigal. 

46 Mad. 405 : 44 M.L J. 251 : 
a923) M W. N. 212 ; 1923 Mad. 355. 

-Ss. 76. 69—(1907) 83. 46 and Aggrie¬ 
ved person—Creditor — Order refusing action 
against insolvent, if appealable. 

A creditor is not a pers n aggrieved under 
S. 46 (1) «if 'he Prov. Insolv. Act, by an order re¬ 
fusing fo lake action against an insolvent under 
S. 43 (2) tb) and he has therefore no right of ap¬ 
peal 17 C 209 Foil (Sadasiva Iyer and Napier, 
JJ.) lYAPPA Na»NAR V. MANIKA ASARI. 

27 I. C. 241 ; 40 Mad 630. 

-S. 75—(1907) S Aggrieved person — 

Appeal by creditor- Sale affeeied by S. 37— Dis¬ 
charge of Receiver. 

Where the Receiver was discharged by the 
order of the Court and one of the cred»t rs who 
made other c’editors respondents appealed from 
an order in matter of alienation affected by S 37, 
held, the appeal was maintainable. {Kotwal, A. 

J. C.) VlTHAL V. GOPAL. 

1922 Nag. 260. 


S. 7t' (1907) S. 46— Applicability — Ap¬ 

peal—A gainst order under old Ai t. 

All orders passed alter ihe Prov Tns. Act in 
the Insolvency proceedings are governed by (his 
Act as tar as ihe right of appeal or revision is 

concerned although the adjudicalion had been 
made before it came info force. [Rtiitigan, j,) 
Chuni Lal V. Behari Lal, 831. C 995** 

21 P. W R. 1916. 


S. 75 (1907) S. 46— Applicability — Pro¬ 

ceedings commenced before the Act General 
Clauses Act, S. 6 \c), 

S. 46 of Prov. Ins. Art does not apply where 
the in-f Iver.cy proceedings commenced before 
the Act came into force. The right of appeal in 
such cases is regulated by s. 353 of the C. P. 
Code (1882). 32 Bom. 337 : 9 M. L T. 259, Ref 
{Sundaia Atyar and Ayfing, JJ.) Salimm-^mma v\ 
Valli Hussanbha Beari 21 M. I J. 764 ; 

10 M. L T. 78 : 11 I. C 653 : 
(1911) 2 M. W. N. 99. 

Jurisdiction. 

;;-S. 76 (3)- (1907) S.46 [Z]-Jurisdiction- 

Provisions of C. P. Code tOi^pply. 

In dealing wilh appeals urder S. 75 (3) of the 
Prov, Ins Act. the pn visions of the C P. Code 
ought to guide the Court. KPiggoil and Walsh, 
JJ.) Munnu Lal V, Kunj Behari Lal. 

44 All. 005 I 

_ 4 U P. I E. (A). 66 : 

1. R. 3 A, 296 ; 20 A. I. J. 817 J 1922 All 206. 


Ss. 75, 69 — (1907) Ss. 46 and 43— 

Aggrieved'* person—Creditors. 

To entitle a creditor to apoeal against an order 
passed in a proceeding under S 43 rf the Prov. 
Ins. Act. he must show that he is a “ person ag¬ 
grieved ” by the order withm S. 46 of Act. 
He is not so aj*grieved if the order merely holds 
that there is n > prttra iacie case against the in¬ 
solvent. 40 Mad. 630 ; 39 All. 171 II (M'tra, 
J. C.) ViRCHAND V. Bulakidas. 56 I. C. 717. 

Applicability. 

Ss. 75 (21. 69—(1907) Ss. 46 (2 and 43 (2) 


—AppUcahiliiy—Order to show cause why order 
under 43 (2» should not be taken 

Ao order requiring a person who has already 
been adjudicated to show cause why an order 
under S. 43 '2i should nr t be made against him 
is not appealable under S 46 i2i but it is doubt¬ 
ful whether it can he appealed again t bv obtain 
in^ permission under S. 46 (3). {Mookerjee and 

RU hardson, JJ.) Manmohan Roy v Hemanta. 
lUc haras i ^ ^ ^ ^ ^ ^ 


- -; Se. 76 (I). 69—(1907) Ss. 46 (1) and 43— 

Jurisa*ction—Appeal^ Forum-'Additional Judge 

tf suhotainate to Dt Court—Appeal from order 
under S. 43— Where lies. 

An additional judge is not subordinate to a Dt. 
Court within S. 46 ( 1 ) and an appeal from his or¬ 
der ol conviction of a peison under S 43 lies 
only to the High Couit. The Court subordinate 
to the Dt. Comt in S. 46 (1) is tbe subordinate 
Court mentioned in S. 3 of the Act. An appeal 
trom an order under S. 43 is a Civil appeal 
{Richards, C. J. Knox, and Banerjee, JJ.) Chi- 
RANji Lal V Emperor. 30 §^6 • 

25 I. C. 986 : 15 Or. L, Ji 668 : 12 A. L. J. 1106. 

——— 8 76 (1907/ 8. 46— Jurisdiction —C. P. 
C. 5s. 104, 106 O. 43, R. 1— Foium of appeal. 

Ano*derofa Deputy Commissioner setting 
aside a transfer of an insolvenl’s house and shop 
IS appealable to the District Judge and not to the 
Hith Court. [Stephen aud Chatterjee, JJ.) Chag- 
MULLI v. Jainarain. 13 J c 005 . 

15 C. L. J. 289.' 

-8. 76 (1) (4)—(1907) 8. 46 (1) [A-Juris¬ 
diction — Dt. Court — Divisional Court—Punjab 
Courts Act, S. 23 (6)— Notification under—Effect 
of. 

Under Govt. Notification No. 889, dated 18th 
November 1908, made under S. 23 (b) of the 
Puniab Courts Act. 1884, the Divisional Court is 
deemed to be the District Court or the Principal 
Civil Court of original jurisdiction for the pur¬ 
poses of any proceedings under the Prov Jos. 
Act. {Chtvis, J.) Ram Kisbfn v. Umfao Bibi. 

38 I. C. 780 : 80 P. W. B. 1916, 
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PBOV^NCIAL INSOLVENCY ACT {V OF 1920). 

S. 75—J urisfliction. 

-Sfi 75. 80--(iy07) Sa. 46 and 52— Juris- 

dirtton — • tsfriissal of Insolvency pciiiton by 
Off f dill Receiver ^Appeal—Revision. 

i H a construction ol S. 52 (1, with Ss. 15 and 
16 the Ohicial Receiver who is invested by S. 62 
(1) with tbe same powers as the Ccmit reterrcd 
to i<* the Act can dismiss an insolvency petition 
just a'^ the court itsi.lf can do. No appeal lies to 
the High Court against an order of the Otbcal 
Receiver as no provision is made in the Act for 
appeals to the H'gh Court directly and as S. 22 
provides for an appeal to the District Court 
against all the orders of the RecPiver. Quaere :— 
VVheiher the H'gh Court wijuld n.torlerc in re 
vision? Aiyar and i^adasiva Atyar^ 

JJ) (.'HIDAMBABAM ChETTY 2/. NaGAPPA ChET 

TY. 38 Mad- 15 : 16 (. C. 820 ; 

24 M. L. J. 73. 

-3. 75 (11—( 1907) S. 46 {i)—Jurisdiction 

—Subordinate invested with iniOtvc ncy jurt^dic- 
lion — Appeal from order — Forum. 

Although the Insolvency Act orovides that, so 
far as original proceedings under it are concerned 
a subordinate court when it is specially invested 
with insolvency jurisdiction shall exercise it con 
currently with the District Court yet for the pur¬ 
pose of appeal il makes that Couit subordinate to 
the Dt. C urt under the Act, therefore the appeal ] 
lies to the District Court. {Kotwal, A. J. C.) ^ 
Madhorao Deorao V. Nago. 

1923 Nag. 80. 

-8b. 75 and—69 (1907) Sb. 46 and 43 — 

Jurisdiction — Conviction—Appeal heard by Judi¬ 
cial Commissioner —fJalure of. 

For the North-West Frontier Province an ap¬ 
peal heard by the Judicial Commissioner under 
S. 75 ol the Act against an order passed by the 
Distiict Judge under S. 69 of the same is a 6rst 
Civil appeal heard in the exercise of the Civil 
jurisdiction of the Court. (Pipont J. C ) Gnu* 
LAM Haidar v. Emperor. 73 I C. 129. 


PROVINCIAL INSOLVENCY ACT (V OF 1920). 

S. 75—L'mitAtion. 

-S. 75 (3)—(1907) S. 46 [^\~Leave to 

appeal—Chief Court. 

The Chief Court is competent under S. 46 (3) 
of the Prov. Ins. Act to gram leave to appeal not 
withstanding the District Court refused to grant 
\t i[Broadway, J ) JUGAL Kishore v. Ishak Das. 

51 I. C. 693 : 63 P. R. 1919. 

-S. 75 (31—(1907) S.46 {Z)—Leave to 

appeal— Order refusing - Appeal. 

No appeal lies against a discretionary order of 
a court refusing le^ve to appeal under the section 
Nn litigant can claim a rignt of appeal against an 
order which a Court has discretion to pass. (i4y- 
ling and Seshagiri lyer^ JJ.) Madhava IyER v. 
Muthia Chettiar. 5 L W. 168 ; 38 I C. 818: 

21 M L. T. 77. 

-8. 75 (3), (6)—(1907) Ss. 46 (3) and 47— 

Leave t appeal—Dismissal of appiicution—Fraud 
^Revision. 

Under S. 47 a Court can dismiss an insolvency 
petition if its presentation was an abuse of the 
process of the court, i.e.. to porpetuate a fraud, 
but not if the fraud is already commuted. Where 
the leave required under S. 46 i3) is not obtained 
from the District Court, the Appellate Court may 
deal with the appeal as revision under S. 4"^ (2). 
{Twomey and Ormond. JJ.} Maung Po VJya v. 

I MAUNG Po Kyin. 30 I. c 943 : 8 Bur. L. T. 282. 

Limitation. 

- S. 75—(1907) S. 46— Limitation -Limita¬ 
tion Act {IX of 19U8'. S. 12 —Applicability of. 

S. 12 of the Limitation Act does n<<t apply to 
I cases arising under the Provincial Insolvency 
I Act and consequently (he time requisite lor obtaia- 
I mg a copy of the order against wiiich an appeal 
I is preferred to the High C urt, is not excluded in 
' computing the perifd of lim tali >n as given in 
I S. 46 {knox and Pii:gott, JJ.) JI Gal Kishork 
v. Gur Narain. 33 All. 7a8 : lit. C. 197 ; 

8 A. L. J. 833. 


Leave to appeal. i 

-8. 76 (3)—(1907) 8 46 {Z) —Leave to 

appeal — Procedure. 

Where leave for appealing is necessary it 
must be expressly sougbi, and without leave an ! 
appeal is incompetent. {Piggott and iValsIi, JJ.) | 
Balli V. Nand Lal. 33 1. C. 773. ■ 

-8. 75—(1907) S 46— Leave to appeal — , 

Leave mast be obtained first. 

A third person objected to the seizure of certain ' 
moveable proper'y by the Receiver of the property 
of an insolvent and the objeotion was dismissed, 
Held, that an appeal would lie against such order 
by special leave ol the Dt. Court or the High I 
Couit. {Ryves and Pifigoll, JJ.) Mulchand v. 
Muraki Lal. 36 All. 8: 21 I. C. 702 : 

11 A. L. J. 979. I 

-8. 76—(1907 S. 46 —Leave to appeal— '] 

Concurrent jurisdiction. 

Tne High Court and the District Judge have 
concurrent jurisdicti m to grant leave to appeal 
under S. 46. Though the District judge has re 
fused leave to appeal, the High Coun can grant 
that leave. {IVoodroffe and Cove, JJ.) Madhu 
Sudan Pal v. Parbati Sundari Dasya. 

29 I. C. 406 : 19 C. W. N. 760 


"S 75—(1907) S. 46— Limitation—Limita¬ 
tion Act—ApplicaoilHy of. 

The Prov. Ins. Act though a special law witbin 
the meaning ol S 29 “f the LLnitation Act is not 
a complete code in itsilf, and fhcrc is nothirg to 
prevent tne application (hereto of ihe genera) pro¬ 
visions of Inc Liinitition Act. {'<colt Smiths J.) 
Waryvm Singh v. v/4Dhava. 88 P W. R. 1918: 
89 P. R 1918 : 46 1. C. 568: 87 P. L. R. 19L6. 

-8 75 (4)—(1907) S.46 (4)— 

Camputation — General Clauses Act ( A’ of 1896— 
97), ''5. 9 and 10. 

The princi lie of S. 9 of the General Chaoses 
Act iiu.st be applied to appeals under the Prov. 
li'Sol. Act and the day on which the act appealed 
against IS done is to be excluded, in ap- eal-* under 
the Prov. Insolv, Act, if the last day must be ex¬ 
cluded under S. 10 of Ihe Geneial Cfau'.es Act. 
{Spencer an' Krishnaiit JJ.) ChaVIOI KamaswaMI 
Pii.LAi v. Venkatbswaka .Aiyar. 42 M. 13: 

46 I. C. 9a2 . 35 M. L. J 531. 

- 8b. 75, 6—(1907) Si 46 and 47 —Limita¬ 
tion — Limitaiion Act, applicabiiity of. 

Ricourse should not be had to tue general pio* 
visions of the Lim. Aci in dealing with the 
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PBOVINCIAT. INSOLVENCY ACT (V OF 1920). 
S. 75—Limitation. 

admission of petitions and appeal presented after 
the time prescribed under the provisions of the 
Prov, Ins. Act. {Ayltng^ Seshagiri Aiyar and 
Bakewell, JJ.) Kopparthi Lingayya v. Arvati 
Chinnarayana. 41 Mad 169 : 

44 I C. 806 (F.B.l : 7 L. W. 443 :33 M. L. J. 866. 

S« 75 <4)—il907) S. 46 (4)— Limilation — 


Exclusion of time for obtaining copies —Ss. 12 (3) 
und\S) of the Ltm. Act—Revision — Govt.%of India 
Act, S 107. 

S, 12 (3) of the Litu. Act which provides for the 
exclusion of time occupied in obtaining the 
copies of the judgment and decree appealed 
against from the period allo^ved (or filing the ap¬ 
peal does IV t ap.ily to appeals under S. 46 of the 
Prov. Insol. Act In the e.xceptional circumstances 
of the case ihe High Court treated ihe appeal as 
a revision peiit'o i and dealt witli it as such under 
S. 16 ot the Charter Act 34 Mad. 505. Foil. 34 
All. 496, Mot Foil. Per Sadasiva Aiyar, J. :—The 
Court has power to excuse the delay in filing this 
appeal under S. 5 of the Lim. Act 8 C. 910 ; 12 
Mad. 2l0 ; 12 Mad 1, Foil. 18 M. 99 ; 20 M. 249. 
Diss. The Court bel)\v acted with material irre¬ 
gularity in oassi >g the order directing the Official 
Receiver to execute the deed without making 
him a party. 18 A. 4. Foil [Oldfield and Sadasiva 
Aiyar, JJ.) VIanguluri Sivaramayya v, Singu- 
MAHANTO BHUiANGA RAO. 39 Mid. 693 ; 

30 I. C 703 : 18 M. L. T. 200. 


•88.76 (4). 5—(19071 Ss. 46 (4) and 47- 


Limitation—Limitation Act, 5s. 5, 12. 

Ss. 5 and 12 (2/ of the Limitat on Act apply to ihe 
computation of the periods ol limitation provided 
in the Fro. Ins. Act [Stanyon, A. J. C.) Ganga 
Ram V. Ramachandra. 20 1. C. 268 ; 

9 N. L. R. 91 

Notice of Appeal. 

-S, 75—(1907/ 8. AG—i\oiice of Appeal to 

substantial number of oreditors. 

Wnen an appeal is preferred by a debtor against 
the dismissal of his application for adjudication, 
notice ol such appeal should be served oo a sub¬ 
stantial number of crediiors. {Walsh and Stuart, 
JJ ) CrfiRUNJi Lal V. ajodhia Prasad. 

37 I C.391. 

S 75 —(1907) S. 46—No//cd o/ appeal in 


insolvency p* oceedings—Notice. 

In an appeal against an order passed in insol¬ 
vency, only the parties directly affected by the 
order are entitled to notice. .Oldfield andTyabji, 
JJ ) Trasi Deva Rao V. Parame^hraya. 

39 Mad. 74 : 27 I. C. 144 ; 20 M. L. J. 451. 

Parties. 

_S Parties—Appeal by 

one creditor—Other oreditors, if necessary 

an appeal by one of the creditors against 
an Order overruling his contention that he was 
a secured creditor, the Appellant joined as party 
respondent, the Receiver. Two of the creditors 
anneared by leave to support the order appealed 

aeainst bur ocher crediiors were not made par¬ 
ties to the appeal. Held, that the appeal was com¬ 
petent and it was not necessary to make the 

c D— VOL. IV 65 


PROVINCIAL INSOLVENCY ACT (V OF 1920) 
S. 76—Miscellaneous. 

other creditors parties to it. {Mookerjee and 
Panton, JJ.) The East India Cigarette Manu- 
factijring Co., Ltd. v. Ananda Mohan Basak. 

58 I. C 10 : 24 C. W.N. 401. 


-—-S. 75 (3) — (1907) S. 4^* (3)— Parties— 

Aucitonp^nrchaser—Leave to appeal—Refusal by 
District Court—Grant by Chief Court. 

Where property is sold in insolvency proceed¬ 
ings and the sale is confirmed the auction-pur¬ 
chasers need n-^t be included as parties to an 
aopeal against Ihe order confirming the sale. 
{Brodway, J.) Jugal Kishore v. Ishar Das. 

51 I.C. 695 : 63 P R. 1919. 

76—(1907) S. Par ties—Sale of 
property of insolvent—Purchaser. 

The auction-purchasers are necessary parties 
to an appeal by an insolvent against an order 
confirming an auction sale ol the property and if 
ihey are impleded as parlies after the time pre¬ 
scribed for filing an appeal, the appeal is incom¬ 
petent. {Rattigan, C.J. and Dundas,].) Khaira v. 
Salam Kaj. 51 I. c. 935. 

Miscellaneous. 

®- 75 (1)—(19071 8. 46 (1) —Construction 
— ^May appeal" and "shall be final.->' 

The words" may appeal’’ in S. 46 (1) means 
that a partv aggrieved with an order may prefer 
an appeal to ihe High Court and is not bound to 
do so. The words “ shall be final" in the same 
section do not mean that the decision of the In¬ 
solvency Court cannot be impeached in a regular 
suit but they simply emphasize that no second ap¬ 
peal lies against an appellate order of the Dis¬ 
trict Judge. 35 B. 473 ; 13 Bom. L. R. 13: 14 M. 
1. A 209 at 222 Fol. 26 A. 594 and 25 B. 574 
Dibt yShadi Lal and Broadway, JJ,) Dunichand 
V. Muhammad Hussain. 

22 P. R. 1917 : 40 I. C. 220 : 14 P. W. R. 1917. 

^- S 75 (1). (4)-(1907) S. 46 (1). {A)-Peti- 

tion of Insolvency—Subsequent composition—Can¬ 
not be adjudicated afterwards. 

When a person after petitioning for insolvency 
effects a composition in full discharge of all bis 
liabilities, he can no longer be regarded as an in¬ 
solvent and his petition should be d'smissed. 
[Chevis, J.) Ram Kishen v. Umrao Bibi. 

88 1. C. 730 :80 P. W. R. 1916, 


-Ss. 76, 68—(1907) Ss. 46 and 3G—Appeal — 

Right to—Order under 6s. 36 and 37—Creditor, 
if can appeal against. 

An a( peal against an order passed under 
Ss. 37 and 36 of the Prov. Ins. Act need not be 
necessarily presented by the Official Receiver but 
may be presented by a creditor of tie insolvent. 
But the creditor will not be entitled to conduct 
proceedi- gs in pursuance of an order of remand 
by tbe appellate Court. [Oldjield and Sesi agiri 
Aiyar, JJ.) Jagannatha Ayyangar v. Naray*na 
Ayyangar. 62 1. C. 761. 

-8. 76 (1 )—Order in appeal is not final 

and is open to revision. 

An order in appeal, directing the lower Court, 
in an insolvency proceeding, to take and submit 
additional evidence is not a final order under 
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PROVINCIAL INSOLVENCY ACT (V OF 1920), 
S 78. 

S.75 1) and ihe High Court has power in revision 
to set that order as'de. {Macnaitf A. J C.) 
Gangadhar V. Shridhar. 61 I. C. 689. 

—--S. 78 - ^copc of to excuse delay. 

S. 78 Pro. Ins Act does not create for the first 
time or take away any substantive right but 
merely regulates t^e procedure applicable 
to appeals and applications. The Court can 
excuse delav under S, 5, Lim. Act. {Spen er and 
Devadoss, JJ.) Karuthian Chi ttiar v. Ram»N 
Chetti. (1923) M. W N. 746 ; 18 L. W. 808 : 

45 M. L. J. 844 : 1924 M. 400 

-S. 78— Power of Court to excuse delay. 

S. 78 Pro. Ins. Act, empowers a court to excuse 
delay in the preseofation of an appeal or applica¬ 
tion if it is a case where delay is execusable 
[Spencer and Devadoss, J J.\ Pannai Ananta- 

NARAYANA AiYAR V. RAMAPUDBA AlVAR. 

18 L. W. 857 : 1924 M. 345. 

- -S. 78 — Limitation — Court cannot 

exten'*. 

The Court Itas no power under S. 78 of the In- 
solvcnc Act ol 1920, t j extend the limitation in 
case of an application made under and 
barred hy limitation under the Insolvency Act of 
1907. (Spenoer and Venkatasubbn Rao, JJ.) 
Aiyapuraju V. Veera Vbnkatkrishnayya. 

(1923) M W. N 195 • 18 L. W. 35 : 
44 M. L. J. 3U3 : 1923 M. 462. 

-S. 78— Applicafton under the old Act 

cannot be converted into one under the present 
Act^Time for applyinfi for adjudication. 

An application to adjudicate a debtor as insol 
vent, made uoder Act HI of 1907, cannot be con¬ 
sidered to be one made under the new Act V. ol 
1920 merely because it was pending disp sal 
when t^e new Act came into force. Hence, the 
discretion to extend the lime given to the Court 
under S 78 of the new Act in respect of applica¬ 
tions under the new Act cannot be extended to ap¬ 
plications made under the old Act. [Sadasiva 
Aiyar and Napier. JJ.) Pur pati Hanumayya v. 
Ravuri Ramavya. (1921) M. W. N 881 : 

64 I. C. 270 : 41 M. L J. 126 

---S. 79 —(19071 S. bi —Notice to agent is 

notice to the principal—Waiver of irregularity 
when iinplied. 

Where an agent was under a power of attorney 
from principal authorised 'to defend all suits, ap¬ 
peals and acting and generally to act for liim and 
to do all things and acts that may be necessary 
for the discharge of agent's duties, it was/;e/d 
that service of notice of insolvency proceedings 
on him is as effectual as it was on the principal. , 
If therefoic the agent appeared and filed a coun¬ 
ter-petition without objecting to the manner or 
time of service he is deemed to have waived any 
irregularities in the giving of notice A debtor 
who gets notice of hearing served on his autbo 
rised agent cannot complain that be did not also 
receive a similar notice. [Spencer and Phillips^ 
JJ.) Kamanji Singhi Bhai V Bank of Madras 

39 Mad. 693 : 29 M L J. 768 : 
3L. W. 13 : 31 I. C. 683 : 
(1916) M. W.N, 12. 


PSOV. SMALL C.C. ACT (IX OF 1887).-jTiriiaiction. 

- Se. 80 75*11—'1907' Sb 62. 46 G). and 22 

— Official Receiver, if a Court subordinate to Di. 
Court. 

An Official Receiver not a Court subordinate 
to the I ’is'rict Court ithin the meanirg of S. 46 
(1) Pro. Ins. Act. [Oldfield and Se^^hagiri A^yar, 
JJ.) Alt APicHAi Kvppat PicHAi thfr. ’ 
40 Mad. 762 : 39 I. C 429 : 32 M. T.. J. 449 . 

PEOVTKCTAL SMALL CAUSE COURT ACT (IX 
OF 1887). 

Jurisdiction. 

Sec C. P. Code, S. 102. 

- Small cause '‘asc. tried as regular suit. 

A deci*=^ior’ in a ‘mall cause suit tried hv the 
Munsiff as a regiTar ‘■nd is not appealabl#* but 
when ac'ua Iv reversed on appeal, 'he appellate 
decree shoiiM be set aside bv the High Cou»t in 
revision. [Knox, /.» Abdul Majid v Bfdyad- 
har Saran Das. 39 All loi: 

37 I. C 9*2 ; 14 A. L \ 984. 

- Small cause decree ean be set aside, for 

fraud. 

A decree of a Pmall Cause Comt though final 
in the sense th^t there is no appeal against it, 
can be set aside on th#* ground of fraud iTeunott 
and Newbould, jJ.) Rajani Kanta v PUrna 
Chandra. 63 I C. 712 : 48 Cal. 298. 

- Suit for rent. 

Where the pla'nt alleges that the defendant’s 
tenants agreed to cultiva'e lands and afterwards 
did not raise crops and that the plaintiffs were 
deprived of crops, held, that Ihe sirt was for rent 
and was not cogrnzable by the Sma'l Cause C^urt. 
{Moekerjee and Carnduff, JJ.) Lalaji Panoav v. 
Berhamedeo Panday. 

13 I. C. 29 : 16 C. W N. 89. 

-- Immoveable property. 

For the purposes o* the I’rrvincial Small Cause 
Court Act the d'» 6 nition in fhc Get erai Ciau'cs 
Act of immo' cable properly will applv. So stand¬ 
ing crops are immoveable property- 5 A. 5o4 and 
14A. 30. Foil. [Chaltctjee, Jd Puran Chandra 
Chowdhury t'. Kinkar Manjai. 9 1. C. 188 

--C. P. C'., S. 95— Compensation under, if 

Court can owatd. 

An order under S. 95 of the C. P. C parsed by 
a Small Cause Court dismissing an interim at¬ 
tachment issued bv itself is valid and such an 
order cannot be questioned on appeal. [Kumara- 
swamy Sa<tri, J ) Karumur VenkatfswaM! V. 
Lanka Tripuriah. 961- C. 369. 

- L- an on condition of marriage —burf fo 

recover—Jurisdictton 

A suit to recover money advanced as a loan, on 
cor'dition that >h‘*dcbtor would marry his daughter 
to the creditor’s nephew and on failure to do so 
would pay back the money, falls under Arl. 35 Ig) 
of the Act. (Lindsay, y.C.« Rameshwar v.GaCRI, 

40 I. C. 67 : 4 0. L. J. 171. 

- Suit for damages for not restoring croPS 

aitachmeni of which ti'fls objected to — Costs. 

A suit for damages for not rc’^ioring crops, the 
attachment of which was successfully objected to* 
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lies nnly on the regular side, not on the small 
cause side. A Small Cause Court dismissing a 
suit as not cognizable bv it should t ot order 
payment of costs by the plai- t'ff, woo p-esei ted 
his plaint on its being returned by a regu ar 
conrt to be presented to the Small Cause Court. 
(Stuart, 7. C ) Ramphal v. Muthra. 

3 0. L. J. 878 : 37 I. C. 169 : 19 0. C. 236. 


-S. 9 — Security bond for insolvent's 

appearance. 

Quaerei Whether a judgment-debtor arrested 
in execution of a decree could be required to 
furnish a sec^ritv bond for appearance by the 
Presidency Small Cause Court. Johnstone, C. J. 
and Le Rossignol, J ) Skinn’ER Badri K ishen. 

98 P. R. 1915 : 31 I. C. 196 : 179 P W. R. 1915 


-S 15 — Small Cause suit — Suit for 

money— Question of title involved. 

Where a suit is. in form, one for the paymet t 
of a sum ot money it is entertainable by a Small 
Cause Court though the principal purpose of the 
suit is to determi ne a right to immoveable pro¬ 
perty. (5 B, 472, Not applied.) (Scott, C B a- 
man and Shah. JJ.) Pattangcwda v. Nilkanth 
Kalo. 87 Bom. 675 : 20 I. C. 9-;4 : 

18 Bom. L. R. 773 


-S. 15 (2)-C. P. C. S. lOZ-^Jurisdiction. 

A suit to recover Katihari regarding a t^x for 
homestead paid by the followers ol certain 
trades is a small causes suit and a second appeal 
therefore is hatred under S 102, C. 1'. C 

(Chamier.C. 3 . and Sharfaddin, /.) Mahboob 

MoMMIN V. BHAGWAN PRASAD. ^ ^ 

1 Pat. L. W. 641 : 39 I C. 949 : 

(1917) 1*at. 250. 

—8 15, Sch. II) ( 8 * 'C. P. C., S. 102 — 

Second appeal—Suit for arrears of rent of a 
holding. 

S 102. C. P. C., does not bar a second aopeal 
in the case of a suit for arrears of rent of a holo- 
ine • such a suit not being within the cogni¬ 
sance of a Small Cause Court. 23 Mad. W Dist. 
(MulUck and Atkinson. JJ.) Sadanand Tewar. 
V Deb Nath Manjhi. 8 Pat. L. w. 2/0. 

DEB IN J ^ 

_S 16 ^ch.ll.OX.Zl—Suit for Specific sum 

for aocounts-Essencc oj juris- 

diction^ . - 

Suit for a specific sum of money on account of 

salary and bouse rent with an incidental pray¬ 
er that accounts may be gone into 'f necessyy 

counts Vnd is cognisable bv a Small Cause Court 
Merely because in the determination of the suit, 
may have to be examined the suit does 
not becom^ one for accounts. A suit for accounts 
rmnuirthat the delt. is under a Lability to rende. 

accounts to the pltf. 

KSHETRA Nath Bhuiva^. Kau Dasi. ^ ^ 

27 C. L, J. 96. 


-S. 16—Sanction under S. 195, Cr, P. C. 

The section bars the jurisdiction of the Dt^ 
Co‘it ill casts of a nature cognizable, by Sra. 
C. Court, the Small Cause Court is itself the prin¬ 
cipal Court of original jurisdiction wi h regard 
10 suits cognizable only by such Court. The Dis- 
tiict Court has no power even to grant sanction 
under S 195, Cr. P. C , in respect of cases institu¬ 
ted in Srn. C Court, ai.d where the Sm. C. Judge 
h^s refused sanction. (Roe, J.) Sukhd Singh v. 
Di«;trict Magistrate of Muzaffakpur. 

38 I. C. 764 : IB Cr. L. J, 370 : 2 Pat. L. J. 1, 

-S. \6—Jurisdiction—> Small Cause Suit 

not triable by Chief Court—-C. P Code, O 37, 

A chief Court has no jurisdiction to entertain a 
suit cognisable by a Court of Small Causes. U. 37 
oi the C. P C»<de lays d -wn certain rules of pro¬ 
cedure apilicdbJe only aiter the plaml had been 
admitied by tnc Chief Court {Ormond, O. C. J. 
and Parlett, J.) WoR Le Lone v. v. Rahaman. 

9 L. B, R. 69 : 42 I. C. 839 . iO Bnr. L. T. 165, 


-8. 16-C. P. C. and 37 0, S. \S—Karachi 

Small Cause Suit — Jurisdiction, 

Karachi Smail Cause Court has exclusive juris¬ 
diction to try suits on Negotiable instiUuie’ts up 
to the value of Rs. 1,(00. S. 16 of the Small Cause 
Courts Act bars the jurisdiction ol the said Judi¬ 
cial Commissioner’s Court to entertain ^uch a suit. 
The Small Cause Court alone can try such a suit 
C'^cti if it is brought under Order 37 of the 
C. P. Code. 0 Cal 499 Di^t. (Pratt, J. C. and 
Crouch, A, J. C.f Doulatram v. Halo Kanya. 

13 1. C. 244 : 5 S. L. R. 155. 

—-S. 17 (Proviso) — Consttuotion — Appli¬ 

cability. 

The proviso to S. 17. Prov. Sin. C. C. Act does 
not apply to an order setting aside a dismissal 
for default and neither costs nor security 
there for need be deposiicd. The words 
“ in pursuance of the judgment" must be 
read disiributively and applied to words for 
a review of judgment which precede. (Piggott, 
J} Girdhari Lal v Firm Achmal Singh 1'ak- 
HaT Singh. 45 A. 669 : L. R, 4 A. 277 : 

21 A. L. J. 822 : 1923 A. 605 (2). 

-S, 17—Ex parte decree—Application to 

set aside—Dtlay—No power lo excuse. 

The period of limitation for an application to set 
aside aii ex pat le decree is 30 days and the C mrt 
has no power to excuse delay in presc tation on 
the ground that t le applicant was bona fide pro- 
secut ng the apj lication in a Court which had no 
jurisdiction to entertain. (Lindsay, J.) Gadre 
v. BrijNANdan jjaran 45 a. 332 : 

21 A.L.J. 206: L. R. 4 4 {'>iv.) 144 : 

1923 A. 319 (2). 

-^S, n—Restoration of cast—Application 

for—Security furnished not valid — Effect. 

Where an applicant under S. 17 of the Prov, Sm, 

C. C Act filed an invalid security bond with his 
application but deposited cash after the expiry of 
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jO days, there is a failure to comply with the re- 
quireir.ents of S 17 of the Prov Sm C. C. Act. 
{Daniels, J.) Baplu Singh v. Panthu Singh. 

21 A. L. J. 173 : L. R. 4 A. 136 
y 0. & A.L.R. 433 : 1923 A. 270. 

-S. 17— Time for deposit — Court zannot 

e.xtcnd. 

An applicaot lo set aside an ex parte decree 
passed by a Small Cause Court hied a secordv 
bond aljnjr with his apolical-on. The C-nirt re¬ 
fused lo accept ihe security bond a^ being insufh- 
ciem but extended the lime for payment of the 
decree amount. Htld, that the Court had no 
jurisdiction to extend the tune tor depositing the 
decree amount and on the deposit being made t » 
orde» restoration of the case and that tnc security 
bond was nut accepted bv the Small Cause Cjurt 
as sufficient. {Gokul Prasad, J.) .VIool Chand v. 
Niranjan Singh. L R. 3 A 327 ; 

20 A. L. J. 667: 1922 All. 265 

-S. 17— Provisions are mandatory — No 

extension of lime, 

S 17 of the Prov. Sm C. Court Art is mandatory 
and an ap.'lication for setting aside an ex parte 
decree must be accoti.panied by ihc deposit of 
the ainonnt due trom the ludgmcnt-deblor under 
the decree The court has no power to extend 
the time for deposit. [Ryves, J.) Ski Bhagwat 
Chaudhupi V Balkaram Saithwar. 

4 tr P. L. B. (A ) 10 : 20 A L. J 209 : 

L R. 3 A. 141 ; 1922 All. 29. 

-—8. n—Decree — Ex parte—C/aim decreed 

tn full but incorrect amount entered — At>plica~ 
cation for rehearing — Deposit. 

VVhCie an ex parte small cause deerte was 
incorreedy drawn up ; held, th^t the deft, in 
applvng tor a re hearing had sufficiently com¬ 
plained with S. 17 (1) proviso when he dep'^sited 
the sum whicti was in fact named in the decree. 
{Tudbalt, J.) BAsDEO Ram Sakup V. MUL CHANO. 

43 All. 438 : 62 I. C. 689 : 

19 A. L. J. 245. 

-S 17 ^Procedure, definite following of 

— Decree ex parte — Security not deposited — 
Jurisdiction. 

When Ihc law lays down a definite procedure 
it must be followed. A Small Cause Court cannot 
set aside an cx parte decree unless the amount 
due under it is deposited in the Court lor it« due 
performance. [Knox, J.) Lal Gayend<a Singh 
V. Tirsa. 38 I. C. 139. 

-8. 17 — Ex parte decree, scl*ittg aside of 

— Deposit of decretal amount or security 
To sci aside an e.x parte Sm C Court decree the 
applicant must, at the time of presenting his 
application, either depo it in couri the am unt of 
the decree or give security as provided for by 
S. 17. [Rafique^J.\ Jai Ram V. Pukna. 

36 I. C. 625. 

-8. 17— Attachment before judgment — 

No Power to order. 

A Court of Small Causes cannot order an 
attachment bclore judgment of immoveable 
property or to adjudicate on claim proceedn'gs 
resulting out ot it. [Rankin and B. B. Ghose^Jf.) 
SadbK Ali V. Samed Ali. 26 C W. N. 16 : 

1934 Cal. 193. 


PROV. SMALL C. C. ACT (IX OF 1887). S, 17.| 

-8. 17 ^Construction of—Deposit beyond 

timc — Lim. Act, S S~Applioation for review 
of ju'ig*r>e*it on the las' day. 

.4 ' application for review of jui^gment of a 
Sm;ill Cause Court was made on the last day of 
Ihe period prescribed for limitation but without 
deposit ot the amount of costs or security for the 
'^amc as required bv S. 17. On the following 
dav the Court allowed the applicant time for 
making the den sit which was eventually made 
and ihe application for review was granted. 
He/d,'hat as t le application failed to comoly 
W'th S 17 and was barred under Art. 161, Limi¬ 
tation Act. It was doubtful whether S. 5, Lim. 
Act applied to the case at all ae the application 
as made wi hin time. [Sanderson^ C. and 
IValmstey, J.) Abpul Sheikh v. Mah »med 
Ayub. 24 C. W. N 380 : 56 I C 661 : 

31 C. L J. 197. 

-— S, 17— Applirabilitv of—Application to 

set aside dismissal of suit for default. 

A miscellaneous application for the restora¬ 
tion of an apphea'ion under O. 9, Rr. 4 and 9 of 
the C. P. Code dismissed for the default of the 
apnl'cant is not covered by S. 17 o( the Act- 
[D Chafterjec and Newbonld, JJ.) Bhpin Behari 
3aha V. .Abdul Barik. 44 Cal. 9.’'0 •. 

21 C, W. N. 30 : 35 1. C 613 : 

24 C L. J. 446. 

-S. 17 (Proviso)—S/rfef compliance, 

A strict comoliance with the provisions of the 
proviso is necessary. Where owing to a mistake 
in calculation, the compliance is onlv substantial 
the delect cannot be condoned. [Chetierjea and 
Beachcroftt JJ.) Purna Chandra sarkar V. 
Rassoraj Pramanik. 33 I. C. 133. 

-8. 17— Directory provisions. 

The w-^rds '* at the time of presenting his 
applicall >n*’ in S. 17 are directory and nnt man¬ 
datory and a deposit or security migh^ be made 
after the court has decided as to which of the 
two is t ) be done, [^hadi Lal, J,) Mukandi Lal 
V. Pars ram. 50 I. C. 917 t 19 P. L. R. 1919. 

-S. 17 — Provisions are maudatoty. 

The provisions of S. 1? of the Prov. Small 
Cause Courts Act are mandatory and it is not 
competent to be dispensed with the serurdv or to 
acceof the words of the defendant. ‘*2 M 577 foil. 
{Rrishnan. J.) Venkatapathi Defkshathalu v. 
Chbnga Reddi. 32 M L T. (H C) 316 : 

17 L. W. 579 : 1923 Mad. 594. 

-S 17— Deposit of decree amount — Delay 

in issuing chafan —Coat t can excuse delay. 

Where a person seeking to set aside an ex- 
parte decree of Small Cause Court applied with¬ 
in 30 days for a chalan to deposit the Court’s 
delay in issuing the chalan the deposit was made 
a‘ter the expiry of the 30 days. Held that in the 
circumstances of the case the application for 
chalan was e.iuiva!ent to a deposit and that even 
if there was a delay in depositing the amount the 
Coiiit had nower to ex’end the time under S 5of 
the Limitation Act. 45 Mad. 628 Kef 37 All. 591 
foil. [Ramesam, J.) KoilPILLAi Samban v SAP- 
PANiMUTHU SambaN. 17 L W. 187 » 

44 H. L. J. 247 : 1983 Mad. 354 (2). 
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-S. 17—Ex-parte small cause decree — Set¬ 
ting aside without security —Ultra vires. 

The setting aside of an ex parte decree in a 
Smnli Cause suit in the absence of deposit of the 
decree an^oui.t or security being furnished there¬ 
for, is ultra vires. The provisions of S. 17 of the 
Pro. S n. C. C. Act are mandatory. 41 M. 570 F 
B. Ref. {Ayling, O.CJ. and Odgers, J.) Peria 
Venkatakkishnamma V B. Venkatar*tnam. 

31 M. L. 1. 320 (H.C.) : 16 L. W. 606: 

1923 M. 83. 


-S. 17, (Proviso)— Scope. 

A Sma 1 Cause suic was decreed ex parte and 
the application to set it aside was made the next 
day without the necessary deposit or secu itv as 
required by the proviso to S. 17 The deit. 
filed Within 30 days a draft security bond but the 
actual bond was executed outside 30 days. Held 
the mere 6ling of the draft bond is not a sufficient 
compliance with the requiremenis of the proviso. 
The Proviso to S. 17 of the Provincial Small 
Cause Courts Act is mandatory and the deposit 
of the security tnu?.t be made or given withm 
the period of limitation prescribed for an appli¬ 
cation to Set aside an ex pa^U decree. [Ramesam, 
J.) Balakrishna Iyer v. Pichaimuthu Hillai. 

15 L. W. 186 : 1922 M. 330. 


-8. 17 —Construction of—Deposit with- 

in period of limitation for appiicatioft^ 

The provision as to the deposit of the decree 
amount or the giving of security under S. 17 oi 
the Provincial Small Causei Courts Act is manda¬ 
tory but is sufl&cienlly complied with, ii the 
deposit is made or the security is given before 
the time prescribed for s’^ch application in the 
Lim. Act has elapsed. 32 C. 339, Foil. 13 M. 178, 
Not foil. {Wallis, C. J. Oldfield and Seshagiri 
Aiyar, JJ,) Assan Mahomed Sahib v. Rahjman 
Sahib. 38 M. L. J. 539 ; 28 M L. T. 17 : 

11 L W. 543 i 66 I. C. 977 : 

(1920) M. W. N 375. (F. B.i 

[[Overruling 56 I. C. 6l8 and 53 1. C. 926.] 


_S n—Construction of—Deposit beyond 

prescribed period—Amount of decree if includes 
^Costs of execution, 

S 17 of the Pro. Sm. C. C. Act requiring the 
deonsit of the decree amount or the g.vu.g of se- 
cu.itv for it at the lime of the presentation of 
an animation to set aside an m parfe decree 
fs no^ madatory, but only directory ; and such 

rienosit may be made or security ^ive.i at any 

time the CoLl fixes for it belore the hearing. The 
expression “the amount due under .he decree' 
fn S 17 of the Act does not include costs of exe¬ 
cution, (Krishnaii, J.\ SUB.NARAYANA Ixer v T 
SOUNDARARAJA IYENGAR. 65 I- C 618. 

[Overruled by F. B in 65 I. 0. 977 above.] 

_S 17 —Construction of—Provisions of 

sections if directory or mandatory. 

The proviso to S. 17 of Prov Sm. C. C Act 
reouiring the deposit of the decree amount along 


‘i70and9«om. L R. 883 Not foil. {Seshagiri 
Aiyar and Moore, JJ.) Akula Achiah r. Challa 
Pa« LI Lakshminarasimham. 37 M L. j 433- 

10 L. W. 474: 53 I. C. 926: (1919 M W. N. 687 : 

[Overruled by (F. B.) in 11920) M W. N. 376 • 

11 L. W. 543 : 28 M L. X. 17 • 
65 I. C. 977 : 38 M L. J. 539.] 

-S. 17 —Time for deposit granted till a 

certain dote—If includes that date — Default _ 

Dismissal on that date— Impropriety of. 

When lime is granied by a Couri for the per¬ 
formance oi any act till a certain date, it includes 
that da'e. On application by a defendant to set 
aside an ex tarie decree in a small cause suit, the 
C urt granted time to the applicant till a certain 
date to deposit the decree amount but dismissed 
the same as no deposit was made before the ap¬ 
plication was taken up lor orders on that date. 
titld, that the Court had no junsdiction to pass 
the order di'^missiiig the application. Dawkins v. 
Wagner, tl832) 3 D )Wl 535; Knox v. Simmonds, 
(1791) 3 Bro. C C 358 and Jssacs v. Royal In¬ 
surance Co, {1870) L. R. 5 Ex. 296 F.ill. (0/d- 
field and Seshagiri Aiyar, JJ.) Perumal Nadan 
V. SivaNaNJI Nadachi. 39 Mad. 683: 

2 L. W. 729: 30 f. C. 544 (1.) : 18 M. I. T. 199. 

-^—S. 17—Ex parte decree—Setting aside— 

Security—Power of Court to determine nature and 
extent of. 

It is open to the Cou t in setting aside an ex- 
parte decree to direct whether the security should 
be paid ill casQ or in property and if it gives 
direction one way or the other a reasonable lime 
has to be allowed for carrying out that direction. 
{Kanhaiya Lai, J. C.) SiTA Ram v I.alta. 

9 0. & A. L R. 67 : 73 I. C. 219 : 1924 Oudh 181. 

-S. 17— Provisions are mandatory. 

S. 17 is mindatory atid before a new trial is 
granted, the aoplicant, at the time of ^resenting 
his application, must tender security. If the secu¬ 
rity bond, tendered by the aoplicant. is discover¬ 
ed to be invalid his appl'catirn should he reject¬ 
ed though the bond was accepted by the Court at 
the time of making the aiiplication, (/?oss, /.) 
Bishun Dayal Thakur V. Sheo Tahal Sahiu. 

62 1. C. 108. 

-S. 17 —Construction of—Provisions, if 

mandatory—Time for deposit — Extension of—C. 
P. Code, S. 148. 

The section is mandatory and at the time of 
making the aoplication to set aside ex parte de¬ 
cree the apolicant must furnish security for the 
performance of the decree. The Court cannot 
grant time for furni-htng it. (D^is, 7.1 Ramchari- 
tarmar V. Hakhim Khan. IPat L. T. 823: 

66 I. C. 810; 1920 Put. 20S. 

-8. n—Construction of—Deposit, when 

to he made. 

Under S. 17 nf the Prov. Sm. C. C. Act. it is a 
condition precedent to the granting of a new trial 
that the aoplicant should at the time of present¬ 
ing his applicat on d'^pisit in Court the decretal 
amouQt or tender security for payment of the 
same. {Adami, J.) Khantar Potdar v. Punni 
NadDAF. 54 1. c. 97U 
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-S. 17— Surety — Setting aside ex parte 

decree. 

Ill execution of a Small Cause Churl's decree, 
a bullock was attached which was relea'-ed on a 
surety executing a bond for the whole of the de¬ 
cree amount on judgment-debtor applying to sei 
aside the decree. On dismiS'>al of the application 
surety produced the bulljck. Held, surety’s liabi¬ 
lity extended to the wh le of decree amnuiii 
{Jwala Prasad, J.) Sehat Ali v. Farzand Ali 

38 1. C. 90. 

■S. 17— Review petition — Deposit or se¬ 
curity to Cfndition precedent. 

The provisions uf section 17 do not contemplaie 
an application for a review o( a judgment being 
admitted unless, within the peiiod allowed by 
law. there is a deposit in couit of the amount 
due from applicant or unless security is furnished 
within that p« riod to the satisfaction of the court 
(28 A. 47U foil.) ySaunders^J C.) Ham BilasTar 
BENI Kam V* Jai Singh. 

1922 U. B. 18. 

-S. 17— High Court's power. 

High Court’s power of imerference should be 
exercised only to cure injusnee. lA'incr?*// and 
Raymond, A. /. Cs.) Hur Mohammad v P'aiz 
Mahmod. 56 I. 69: 13 S. L. R 2.0 

-S 17 (1) — Applicability of— Application 

10 set aside —Dismissal for default. 

An application for an order to set aside an 
order ol dismissal for default is not an applica 
tion for an order to set aside a decree expartc and 
therefore he need not make the deposit asunder 
S. 17 1) Proviso. {Mooiicrjce and Richardson, J J .) 
Yusuf Akram v. Arfan ai.ikan 

35 I. C. 45: 23 C. L. J 147- 

- S. 17 (1)— Deposit — Court can excuse 

delay. 

Where an application to set aside an exparte 
small cause decree was made within the period 
of 30 days accompanied by a deOciciu deposit and 
the deficiei.ey. which was due to a bona fide mis 
take of the applicant, was made good after th? 30 
days.that the Court had power under S 5 
of the Liinitation Act to excuse the delay rn mak¬ 
ing the deposit. {Oldfield and Penkatasubba Rao, 
JJ.) bUDALAl MUTHU KuDUMBAN V ANDI PKD- 

42 M. L. J. 484: 15 L. W. 4tt4 : 

(1922) M. W. N. 266: 30 M. L T, 342: 

1922 M. 186. 

-S. 19 (q)— S’Mif to recover ornaments is 

small cause. 

A suit for the return of ornaments and cloth 
presented by custom by the prospective bride¬ 
groom at the lime of betrothal is not a suit for 
compensation for breach of promise of marriage, 
and tliercforc the Small Cause Court has jurisdic¬ 
tion to try it. {Maoleod, C. J. and Crump, J.) Ma- 
DHAURAO VISVANATH P. SHRIKKISHNA GoVIND 

Rao. 1923 Bom. 393. 

- S. 22— Applicability — Amount beyond 

jurisdiction of Small Cause Court — Decree foi 
some within jurisdiction — Costs. 

A suit was Bled in the High Court for a sum 
which was beyond the jurisdiction of the Presi- 
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dency Small Cause Court, but the decree was an 
amount which the Small Cause Cmitcan award. 
Held S. 22 did not anply and the H'gh C urt is 
c impetent to award costs. {Page, J.) CHA^^MULL 
Kangoru V. Debi ChaNd. 28 C. W. N. 6: 

51 Cal. 62: 1924 C. 405. 

-8. 22 Receiver—Functions of Court 

The functions of a court under S. 22 are limit¬ 
ed to rectiiyiDg. re\ erstng. or modifying the exe¬ 
cutive acts Ol a Kece ver and an order un. cr the 
section is no bai t.i the ordiuarv remedy oi the 
parlies. {Ormond and Twomey, JJ.) Kaman Chf.t- 
TY V. A. V. P. Fik.m. 31 I. C, 8b4 ; 

9 Bur. L. X. 61. 

- S. —RePeh, one of several, cognis¬ 
able only hy Munsif’s Court —Jurisdiction. 

A suit wherein alternative reliefs are asked, 
one f)i which can be granted by tne Small Cause 
Court, but ihe other onlv by the Munsif Court 
the suit is t iible only bv the MunsiPs court, 
{Ratique, J.) Dukki v. GhuRMU 33 1. C. 768. 

-S. 2Z —Return of plaint for presentation 

lo proper Court 

A Sm. Cause Court can return a plaint 
under S. 23 of tiie Act on the ground that the 
relief claimed inviilves a question of titii. This 
poMit musl be put by the C urt cleaily in passing 
an order [Piggolt, J.) Muham.mad Abdul Ghafir 
Khan v. Gokul Prasad. 25 1. C. 81: 

12 A. L. J. 334. 

-8. 2^ —Procedure — Court, duty of. 

The proper course for a Sma 1 Cause Court w'hen 
it linds that a suit is not cognizajle by it is to re¬ 
turn the plaint and not to dism>->s, the suit. S. 23 
Sets out a speci.tl case and does not stai>d in the 
wav of a S nail Cause Court from returning a 
plaint wiien the suit is not cognizable by it. 
{Griffin, J.) Sheo Boph v. Surjan 

19 1. C 427: 1 1 A L. J 238. 

—-- S. 23— Suit instituted as Small Cause 

suit — Tru'^sfer of case—Judee having small cause 
and rcgul ir juri!>dic tion. 

Where a judge, having both Small cause and 
regular jurisdiction Iransferieel a suit inst tuted 
as smal cause on lo the legular line, he rightly 
cxcicisedthe power under S 23, Prov. Small 
C.ause Couits Act and he need not reiurti the 
idaint as he himself had jurisd'cii.m. There was 
a right of appeal from the decree passed bv the 
judge. (Scot^. C. J ar-d Patchdor, J.) HaRI 
Balu Gaekwar V Ganpat Kao Sakhuji Rap. 

38 Bom. 190: 21 [. C 832: 15 Bom. L. B 1036. 

■Ss 23 and 34— Suit involving que:>tioH 
to title—Suit tried by Munsif on the regular side 
— Appeal, 

A small cause suit was tried by the Munsif on 
the rcgul.iT side without a » order returning the 
plaint to hi nself u ider S. 23 of the Prov. Sm. C. 
C. Act. Held, that tho igh there was an iriegula- 
rity in the form of the oroccedings th^^re was 
none in substance adecting his junsdi tion and 
an appeal lav against his decision (Mewbould, Jd 
Atul Chandra Seal v, Kobad Ali. 

64 1. C. 436. 
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FEOV. SMALL C. C. ACX (IX OF 1887). S. 93 . 

-S. 23— Title—Question of—Suit Jor da¬ 
mages. 

Although ihf'decision of a Small Cause Couit 
on a quesiion of title hj land in a suit .or dama¬ 
ges for trespass tbereon mav not be conclusive, 
the Court is not precluded from trying ai d 
deciding that question in such a sui'. 21 C**!. 244, 
Ret. {Chat terjca and Newbould, J J ,) S.4Herali 
Molla V . Bhola Molla, 

52 1. C 265 ;23 C. W. N.647. 


- -8 23 — Title to immoveable property — 

Retu' n of plaint. 

A Small Cause C)urt has power to return the 
plaint for presenting to the proper Courb wnen 
a question of title is raised even though it is 
alleged to be res ludicata. {Teunon '^nd Cuming, 
JJ.) Khettka Mohan Singh v. Shib Das Chan- 
DER. 4it L. 0 612. 

-8, 23 —Transfer of suit—Remand on 

appeal. 

When a suit of the nature of a small cause suit 
is transfeired to the original jurudlciion and an 
appeal is tiled thcrclroin it is open to certain 
expressions eicner absolute or provincial. A 
decree ID a <uit ot the nature of a small cause 
transterred to original jurisdiction is ap ^cal^blu. 
{Teunon and Xewbould, JJ.) Anhaye*4War Debi 
V . Hatu sheikh. ^0 I. C 64j. 

-8. 23—Sat/ by landlord for damages 

against tenant for outting trees — Jurisdiction. 

A Suit by a landlord against a tenant for 
damages f jr cutting trees on nis hjlding is not 
■cognizable oy Small Cause .^ourt as tne reli'^f 
claimed depends upon the deteimiiiaiion of the 
sta us of tlie delt as tenant. {Chatlerjee and 
Richardson, JI ) Surenoka Nath Bhaumick /». 
Gayashuddin. 41 1. C. 494. 

- _-S. 'ZZ^Return of plaint — Subsequent 

trial as small cause suit~^Legality. 

Where a district judge assigned a small causfl 
suit regularly triable by a second MunMrttoa 
third Munsiff owing 10 the secou J vj uns tl ’sabsence 
on leave and the third Munsiti returned ihc plain 
saying that as it involved complicated question of 
title It >s to be tried by an ordinary Court but the 
seco id Munsiff on bis return trom leave tried it 
as a MTiall cause suit ignoring the order ot the 
Munsi« and decreed it, held that the action of the 
second Munsiff in trying it as a small cause suit, 
wasiilegil. {O. Chutterjee and Chapman, JJ.) 
BhulusaROAk V . Mayan jamadar. 

27 I. C. 751. 

_.g 23_ Return of plaint ^or presentation 

to proper Civil Court—If Civil Court can refuse 

to entertain pluint. . • . r 

Where a Small Cause Court returns a nlamt for 

presentation to a regular Civil Co rt the latt^ has 

no jurisdiction to refuse to entertain it. {Holm- 

wood and D. Chatterjee, JJ.) Chanoer Baoan 

KOER .. SHEOOHAR , ,3 C. W. N. 380- 

,g Order returning a plaint — Revi- 

“ rlie High Court can revise an order returning a 

plamt “d^er S. 23. (CHcvis. J.) l-f »'i f “ 3 ^ 
MOLCHAND. 60 1 . C. 3.9 : 3 Lah L- v. 833. 


PEOV. SMALL C. C. ACT (IX OF 1887). S. 23. 

--8s. 23 and 25— Questio*^ of title not raised 

in pleadings Retum of plaint not ^ust'fied 
The power to act under S. 23 of the Provincial 
Small Cause Courts Act is a discreuoi ary poi?’er 
which only a Court having jurisdiction over the 
suit can exercise and where a Couit has ruled 
out that it has no jurisdiction over the suit, it bas 
no power to act under S 23 Where on the plead¬ 
ings no question has been raided as to title to 
immoveable property, nor any other question of 
title which the Court could not finally determine, 
the return of the plaint by a Small Cause Court 
on the giound that an account of the value ot the 
lands sold to and the value of the lands taken 
away from ihe pld and the profits due to the 
plff have to be ascerlained and some questions of 
tne ownership of the lands might arise, is un¬ 
sustainable. \Krtshnan, J.) RajaMMAL AyiyaR v. 

Krishnasami Aiyangar. 15 I. w. 35 : 

1922 Mad. 300. 

-8. 2Z~OuesUon of title—Suit instituted 

on Sm. C Side — Transfer to Original Side. 

A rent fruit was filed on Sm C. Side of the 
Munsitt’s Court but the deft, obtained an order 
under S. 23 to transler the case to a Couit autbo- 
iised to determine question ot titie. li w as then 
presented to the original side of the Munsiff’s 
Cou-t b .t on finding that there was no question 
of title the suit was re-traosferred lO Small Cause 
Side The de^t. objected thai the order under 
23 had not been set aside. Held the objection 
C‘iuld not be taken for the nrst time in revision. 
{.Mapier and Krishnan^ JJ.) Aro Ali Velman v 
■)UBARoyaN. 60 I. C, 145 : 12 L. W. 423.' 

S. 23 — Title, question of. 


W^ere in a suit brou^tht by executors in a Sm. 
C, Court the defendant pleaded that the testator 
had no power to dispose of the lands by will as 
tnev belonged to charity. Held, The Small Cause 
' OUT' had no power to try the sui'. yAbdur 
Rahim, C. J.) Vaithyanatha Aiyar v. Subra- 
maniya Aiyar. 38 I. C. 608 : 4 L. W. 349. 

S. 2Z—Title—‘Suit invt^lving quesiion of 


title, nature of. 

In a suit lor value of trees wrongtully cut and 
canied away, the delt. contested the piff.’s litle. 
The plaint wis then reiurned for presentation to 
proper Court. Held, thai though the case w is tried 
on tne regular side it none the less was a suit of a 
small cau^e nature. {Spencfr and K>ishnan, JJ.) 
NakANAPPA V. VENKATARAM4N. 

20 M. L. T. 281 : 4 L. W. 245 : 36 I. C. 202 : 

tl9i6) 2 M. W. N. 215. 

8. Jurisdiction to deterrnine questions 
of title—Suit for rent—Title found necessary for 
'ielerminati >n—Procedure. 

A Small Cause Court cannot inquire into ques- 
t oils relating to title, and where a suit f ir rent 
filed therein is found to involve tbe deiermina- 
tioii ol iitle, tbe Court should return the plaint for 
presentation to the proper Court {Sadasiva Aiyar 
and Tyabfi, //.jMUTHiAH Chettiar v. Authina- 
MULAGI. 15 M. L. T. 214 : 1 L. W. 208 : 

22 I. C. 799 : 26 M. L. J. 225. 

8. 23— Jurisdiction — Appcal-^Suit for 


damages. 
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PKOV. SMALL C. C. ACT (IX OF 1887|. S. 23. 

The Small Causes Court has jurisdiction to try 
suits lor damages tor trespass and removal <>/ 
wood. Tfic party t« crefore cannot perfer sec -nd 
appeal in such cases if they be below Ks. 500 
cvcti thoukh they in volve question of title. S. 23 
of the Act lays duwn the direciion lor ihe trial of 
suits mvolvinjj title-question as a reg lar suit in 
the interest of parties, and not a giound to hold 
that such suits are not cognizable by the Court. 
{Sun^iara Atyar and Sadasiva Aiyar JJ.\ Chin 
tai.a Raghava Reddi V . Chintala Kkishna 
Rf.DDI. 12 M. L. T. 206 : (19i2 M. W. N. 810 : 

16 I. C. 201 : 26 M. L. J. 193 

--8. '26 —Order reiuntin^ plaint—Effect of. 

The eflect of an order rcturn'ng the plamt 
under S 23 is lo remove the bar to the jurisdic 
tion of the ordinary Courts imposed by S 16. The 
suit may be presented to any Court having jnri-- 
diction to try the sui^, tAbdur Rahi m and Ayling, 
JJ.l SOWDAGAR NaBHEKHAN V. \1UHAMMAD 

Hussain. lo I . C. 267 : 9 M. L T. 372. 

-8. 23 — fo^ value of trees rut — Dejt. 

claiming ownerslnp—Return of plaint—Nature 
of suit. 

Wiiere, in a suit for v*ilue of trees cut by deft, 
the latter claimed ownership c f the trees, and the 
Court thereupon returned the plaint to be pre''ent- 
ed to a Court having jurisdiction to determine 
the question of title; held, that the fact of such 
return did not make the case any the less a suit 
of a Small Cause nature. {Lyle, A. J. C.i Kanwaz 
Singh v. Ujagar Singh 65 1. C. 93 : 

3 U. P. L. R. (J, C| 18 

-Ss. 23 and 2b-Question of title raised by 

deft. —Court, duty of. 

It the deft. laised the question of title in a small 
cause suit the Court may try the Question of a 
jurisdiction or return the case and direct the plff. 
to lodge the plaint in a Court competent to decide 
the question oi title. If he decides to try the ques¬ 
tion of title himself he cannot try it in a sum¬ 
mary manner [Lindsay A J.C.) HiraLalt^. 
Mahomed Shak’afit Ullah. 14 1. C 2. 

- S. 23— Question relating to title. 

A suit for wiongiul dcs ruction of a house and 
the removal of its materials is triable by a Small 
Cause Court although the question of title may 
incidentally arise for decision. [Ro$s,J) Maulvi 
Syed Razaur Rahauan V. Attar Hussain. 

64 I C. 490 ; 2 Pat L. T. 739. 

S. 26 —Returning of plaint — Ftivision. 
Suit On two Ftceipi8 opposed in dclencc by 
subsequent agreement which the plaintiff re¬ 
joined as rescinded owing to defendant’s default 
was held by Court of small causes to involve a 
question of title and the plaint was returned for 
presentation to proper court. Held, that the 
High Court can interfere as the Court below 
failed to exercise jurisdiction vested in it by law 
by not deciding the question of non-perfonnance 
of the sub.equenl agreement. \Das. J ) Mewa 
Lal Sahu V. Ramadhen Chowdhury. 

67 I. C. 602. 

« - S. 23 —Suit jor damages for use and oo- 

cupaiion—Question of title if can be gone into. 


PROV. SMALL C. C. ACT (IX OF 1887), 8. 26— 

‘Decided’, Meaning of. 

A Small Cause Court has jurisdiction to enter¬ 
tain a suii lof damages for use and occupation, 
and lor that purpose may iocide-tally go into a 
question of title. {Ormond,}.) Yoo Joo Sein 
V. Maung Ba Tjn. 

31 I. C. 893 ; 9 Bur L. T. 60. 

-8. 26—Question of title—Incidental de- 

U rwination of 

A Small Cause Court has jurisdiction to decide 
question of title fhafe come up incidentally in 
a suit within iis cognizance [Pratt, J.C, and 
Hayward. A. J. C.) Chiman Das v. Manghul 
Mal Hemraj. 16 I. C. 868 : 6 S. L. R. 85; 

-S. 23 (D— rf. 

S. 23 1) of ihe Act is designed 'o meet cases 
in which a Small Cause Court Jur^ge is satisfied 
'hat the question of title raised is ?o intricate that 
it should not t c decided summarily but in a Court 
in wh'ch evidence is recorded in lull and the 
decision is open lo appeal. The matter is one of 
disc'^etion. (Sharfnddin ar'd Roe, JJ.) Ganoa 
Prasad v. Nandu‘^am. 

20 C. W N. 1080 : 1 Pat. L. J. 465 : 

37 I. C 129 : 3 Pat. L. W. 55. 


-8. 2\— Power of Court—Interference on 

behalf of parties not applying in tevision. 

Where a decree is being reversed in revision 
as illegal the Higli Court has power to reverse it 
as regards those portions of the decree which is 
agai'-j-t parties who have not applied in rev ision. 
{Poster,}.) Mt. Bibi Nasiban v. Eknam Narain. 
Singh. 4 Pat. L T. 606 : 

1924 P. 135. 


-8. 25. 

'Decided*. meaniDg of. 
Error in procedure. 

En or of Law. 

Findings of fact. 

New p'ea. 

Question of coits. 
Question cf juriid'ction. 
Qneatioo o limitation. 
Review cas s. 
MiicellaneouB. 


‘ Dicided', Meaning of. 

-S. 25— Decided, Meaning of. 

A suit for comi'tnsatioD for bieach of a contract 
was brought in the Court of Small Causes at 
Agra. The defendant pleaded want ot local 
jurisdiction and many other defences. On the 
issue as to juiisdictiOD the Ccuit took evidence 
and htid lha the suit bad been propcrlv instituted 
at Agra. Held no levision lay as the case had 
not teen disposed of within S. 25 ‘ f the 
Piov. Sm. C. C. Act, [Abdul Rnoof, }.) MakhaN 
Lal '*f. ChUNNI Lal. 41 All. 48 : 

47 I. C, 610 : 16 A. L. J. 777. 


-8. 26— Decided, meaning of—Order sth 

ling aside ex paite rfrcrcf— Rttusior*. 

The word 'case' in S. 25 cf the Act does not 
necessarily mean the 'whole’ case but may mean 
a particular branch of a case having an indepen¬ 
dent remedy or procedure and intludes an 
inicilocutory order. The word decided'in the 
same Section means disposed of and a petition to 
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PROV SMALL C. C. ACT (IX OF 
Dec’ded, Meaning of. 


1887), 8. 25— I PROV. SMALL C. C. ACT (IX 

Eircr in Procedure, 



1887), S. 25— 


revise an order of a Small Cause Couri setting ! 
aside an ex parte decree is maintamable. i 
[Marimeatt, J.) Ram Lalz». Ganeshi Lal. 

59 1. C. 685 :47 P. W. E. 1921. i 


under S. 25. (Mookerj'e and Cuming^ JJ\ 
Tarapada Ghosr V . Jagat Mohini Dasi 

42 I. C. 751 : 26 C. L. J. 315. 


-S. 25— Decided, mcauiug of—Judgment 

of Small Cause Court- Contents. 

The judgmeot of a Smill Cause Judge should 
contain a brief statement of the reasons for the 
dec'Sion to satisfy the High Court that the Judge 
did apply his mind to the matters before him. 
\Seshagiri Aiyar, J.) Kandaswami Chetty v. 
Ramalinga Chetty. 

59 I. C. 906 : 12 L. W. 285- 

---S 25— 'Decided,' ncaning of. 

‘Decided’ in S. 25 docs not mean decided on 
the merits but simply means ‘disposed uf’ and a 
High Court’s power of Revision is not restricted 
to cases where there is a decision on the rnerns 
14 C. L. J. 118 Full. 13 C. VV. N. 403. Diss. 
ISesliagiri Aiyar, J.) Ramanathax Chetty v. 

MARUTHAPPA Kone. 

16 M. L. T. 502 : 25 I. C, 643 : 27 M. L. J. 494 


-S. 2b—Decided,' meaning of—Leave to 

withdrazv without giving reasons. 

Quaere. '— Whether a suit which has been 
allowed to be withdrawn with liberty to sue 
afresh is a case “decided” within S. 25 of the 
Prov. Sm. C. C. A^'t. The High Court will in 
terfere under S. 107 of the Government of India. 
Act in a case where leave has been given with¬ 
out adeqiiaiereasons, (Charner, C. J. and Shar- 
fnddin, J.) Luem Rai v. Raghubip Dube 

43 I. C. 455 : 2 Pat. L. J. 682. 


Error in Procedure. 

—- S. 25— Error in ptocedu*'c — Court taking ' 

up new case at 5 p.m.—Absence of exceptional 
circumstances—No notice to parties Concerned- 
Dismissal for default— Ua terial irrcgulatily— 

Interference in revision. 

Where without any special reasons or notice to 
parties the Court took up a fresh case alter 5 p.m. 
and dismissed it for plff.’s default, held the High 
Court will interfere. [ Piggott ^ J.) Bevis and 

Co. V. Ram Prasad. * 

20 A. L. J. 138 : L. B. 3 A, 25 : 

IQOO A 70 


3 25— Error in procedure whether good 

ground for—Practice. ^ o r 

The H>gh Court will not usually under S. 25 of 

the Provincial Insolvency Act, interfere in revi¬ 
sion merely for correcting errors of procedure 
where substantial justice has been done. 
iCHan,ier, J.) JANA. . NaR.a. Das^ ^ ^ 

_Ss 25 and 17 —Error in froccdure—Secu 

rity bond, accepted by Court, bui not registered 
—Ex-parte decree, if can be set aside—Revision. 
The requirements of S. 17 are raandatorv and 

compliance with the essential requisites is nece 

ssary before the ex parte decree can be vacated. 
Where a security bond was given and accepted, 
by the Court but not registered, it was ‘^^t an 
decree cannot be set aside 
where it was set aside the order was revised 

c D— VOL. IV 66 


S. 25 —Error iu procedure — Revision —• 
Admission- Power of Court. 

j Court cannot dismiss a suit for failure to prove 
consideration of the bond ii. suit where defendant 
admitted the claim but pleaded lor instalments. 
[Chatterjee and SmUher, JJ.) Gangaram Bhoraj 
V . Dhanman Sirdar. 41 I, C 393. 

I 

-^- s. 2b~Error in procedure ~ Specific 

Relief Actf 5. 12—Relief being not cognizable 
and not grantahle. 

When one of two alternative rrliefs sought in 
'he Small Cause Couft is not cognisable by that 

Couit bi‘t is not also grantable in law, a direc ion 
to strike it out and thus amend the plaint would 
be the proper course 01 action. [Roe and Jwala 
Prasad, JJ.) BaRat Mahto v. Nisarali. 

37 I. C. 665 : 20 C. W. N. 1020. 

-- s. 2b—Error in procedure—Charier Act, 

i>. Revision—Return of plaint—Jurisdiction 

refusal to exercise. ’ 

The High Court can revise the S. C, Court’s 
order returning plamt if the S. C. Court has 
thereby refused to exercise jurisdiction vested in 
it by law. [Mookerjee and Teunon. JJ.) Umesh 
(Chandra ?». Rakhal Chandra. 

15 C. W. N. 666 : 10 I. C. 8 : 14 C. L. J. 118. 

-S. 2b—Error m procedure—Genuineness 

of documcr-t, question of—If a ground for revi¬ 
sion. 

Where the genuineness of a document pur¬ 
porting to be a receipt (or the amount was doubt¬ 
ed the H'gh Court cannot revise as there is no 
error of law or procedure. {Shadi Lal, J.) 
Hukam Singh v. Makhan Lal. 

32 I. C. 793 : 73 P. W. E. 1916. 

- S. 2b—Error in procedure —When good 

ground for — Substantial Justice. 

A decision which though wrong in law does 
substantial justice, will not be interfered with in 
revision. [Ratttgan, J.) Ghasita r. Sultan. 

93 P. B. 1911 ; 151 p R Iftil . 

11 I. C. 446 ; 228 P. L. E. 1911. 

S. 25— Error of procedure—Revision — 
Record of evidence, meagre — Judgment after 
seven months. 

The law pre-supposes a prompt and continuous 
trial, usually finished in one hearing followed by 
an immediate decision while the evidence of both 
sides, most of it unrecorded is still fresh in all its 
details in the mind cf the judge. This is of the very 
essei ce of the Small Cause Couit procedure. The 
judgment in a case was delivered by a Small Cause 
ourt Judge seven months a.ter he had heard the 
evidence and Ihe record of evidence was very in¬ 
complete and imperfect. Held that bis judgment 
was without the basis necessary for a legal de¬ 
cision and, therefore, a retrial should be ordered. 
[Stanyon, A. J. C.) Rajabkhan v. Langdajj. 

15 I. C. 988 : 8 N. L. E. 91. 
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PEOV. SMALL C. C. ACT (IX OF 1887). S. 25 — 
£rror of Law. 

Error of Law. 

- S. 25 —Error of laxt^—Interference of. 

The High Couit will not ordinarily inteifere 
merely because of a mistaHen application of a 
law. But it will do so vvhere there has been a 
complete wrong done. [Walsh and Ryves JJ.\ 
Abdul Aziz v. Munna Lal. 63 I. C. 436 : 

19 A. L. J. 666 

-8. 25 —Error of law—Interference in — 

None where decision is just. 

Where the decsion on t^'ie merits does justice 
between parties the High Court will ntit interfere 
in revision especially where the question of law 
is very doubtful. [Pifi^otl, f.) Makhdum Bakhsh 
V. Shaukat Ali. 89 I. C. 1008 : 13 A. L. J. 668, 

--8. 25 —Error of law — Interference. 

In the absence of an error of law the High 
Cou. t will not interfere in revision under S. 25 
of the Prov. Sm, C. C. Ac». [^uhrawardy and 

Cuming^ JJ.) BaUL CHANDRA ADDYA ShEIKH 

Abdul Matllu. 67 I. C. 851. 

-S. 25— Error of law. 

The delendant produced a d.Kument purport¬ 
ed to be a receipt lor the amount for which he 
was sued. The Small Cause Court doubted its 
genuineness. No revision under S. 25 was ne¬ 
cessary as there was no error of law or procedure 
justifying intervention. {Shadi Lal. J.) Hukam 
Singh v* Makhan Lal. 82 I C 793 : 

73 P. W. B. 1916. 

-S. 25— Error of law—Substantial jus¬ 
tice. 

The Chief Court refused to interfere in revi¬ 
sion witli an erroneous decision on a question of 
law, when it appeared that substantial justice 
had been done by tlie decree ot t he Small Cause 
Court. [Leslie Jones, J.) Sher Khan i/ Gokal 
Chand. 171 P. L. E. 1916 : 30 I. C 429 : 

107 P. W. B. 19i6. 

-S. 25— Error of law—Question of law 

doubtful. 

The High Court will interfere in exceptional 
cases in suits tried by Small Cause Courts if the 
decision arrived at is capricious of perverse and 
contrary to Law but it is no good ground for in- 
terfercnco under S. 25 of ihe Act that the Judge 
had a doubtful issue ot Law for determination 
which the High Court will decide if it came in a 
second appeal. (Pfgguf/, J. C. and Lindsay^ 
A J. C ) Brig. Mohan Lal v. Munni Bihi. 

13 I. C. 803 : 14 0. C. 343. 

-Ss 25 and 23 —/i'rror o/ law—Omission 

to detern-me material issue. 

The omission to detennme a material issue 
as to the genuineness of the mortgage, amounts 
loan error in law and High Court can interfere 
under S. 25 of the Prov. Sm. C. C. Act. If the 
Court was of opinion that the question of the 
genuineness of the bond was beyond the scope 
of the suit it was incumbent on the court in the 
discretion vested in it by S. 23 return the 
plaint to be presented to the pioper court. Fai¬ 
lure to do so brought the case within S. 25. 
(Jwala Prasad, J.) Rajkumar Lal * Jaikaran 
0A3 6 L. J. 248 : 67 I. C. 663 : 

1 Pat. L. T .925. 


PBOV. SHALL C C. ACT (IX OF 1887). B. 25— 
Finding of Facto. 

-8. 26 —Error of law. 

Where ibe right sought lor was not the right 
of easement but the trial Court stated it as such. 
Held there was clearly misapi lication of law and 
revision was compe'cnt. [Duckworth, J.\ Maung 
Po ThaUNG V. Ma Gyi. 

1 B. 281 : 2 Bur. L. J, 136 : 1923 Bang. 205. 

-S. 26— Error of law — Rivision. 

Where the decree of a Court of Small Causes 
which must also include the judgment, involves 
a clear error »f law, causing failure ot justice the 
High Couit can inte. fere. [Maung Kin, J) Ko 
Kyaw Zan V. Daw Mya. 40 I. C. 890. 

-^8. 25 —Error of law--Intfrference. 

Under S. 25 of the Pro. Sm. C. C. Act, it is not 
open lo interference in revision unless there is 
some clear error of law and injustice resulting 
therefrom. [Kennedy, J. C. and Madgaonkar, 

A J. C ) Radhomal Keshowdas v Holomal 
k’esumal. 86 I. C. 489: 16 8, L. B 103. 

Finding of Fact. 

--8. 26 —Finding of fact—Power to inter¬ 
fere. 

Under S 25 of the Act, the High Court though 
averse lo interfere on pure question of fact, yet 
has the power to interfere with a decision on a 
question of fact. {Macleod, C. J. and Fawcett,!.) 
Nathuram V . Dhularam. 

22 Bom. L. E. 1199 : 59 I. C. 267 : 45 B. 292. 

-S. 25— Finding of fact—Finding opposed 

to evidence. 

The powers conferred by S. 25 though discre- 
lionary are very wide and when a Small Cause 
Court atrixcs at a finding entirely opposed to the 

evidence in the record, the decision will beset 
aside in revision on the ground of miscarriage of 
justice. 63 P. R- 897 ; 21 B. 250, Foil, (Leslie 
Jones, J.) IsHAR Das v. Ali Bos«a. 

42 I. 0. 198 : 165 P, W. B. 1917, 

-S. 25 —Finding of fact—Entry in credi¬ 
tor's hook. 

A finding of fact based on extremely meagre 
evidence can be set aside in revision. A mere 
entry in a credit r's book unsupported by inde¬ 
pendent testimony is of no avail as against the 
sworn affirmaiion of ihe person liable thereunder 
[Johnstone, J.) GoOdhu Mal v. Firm OF RaM 
Rakha Mal and Sham Das. 

173 P. L. B. 1914 : 24 I. C. 888 : 

70 P. W. R 1914. 

—-8. 25— Finding of fact — Revision 

.\ suit was based on a document which was oci* 
thcr on pro-note nor an acknowledgment of debt, 
bu» a mere receipt. A decree was passed on the 
mere statement of plaintiff that the receipt was 
f )r money advanced as a loan. It was admitted 
that the parties were at one time partners in busi¬ 
ness and it was impossible to make out whether 
the money was or was not really paid in the 
course of some transaction arising out of the 
firm’s business. The case was a fii one for revi¬ 
sion and the suit must be dismissed. (Kensing’ 
tou,j.) Fagal Husain V Mrs. Holmes. 

138 P. L. B. X218 : 19 C. 943 : 

189 p. w. B. leia. 



1045 


CIVIL DIGEST, 1911—1923. 


1046 


PEOV. SM&H C. C. ACT (IX OF J887), S. 25— 
Finding of Fact. 

-7-S. 2^—Finding of fact-When can be in¬ 
terfered with. 

Per O dfield, 7.—A finding of Small Cause 
Court on a question of fact reached without re¬ 
ference to material evidence must be rejected 
even in revision under S. 25 of the Prov. Sm. C 
C. Act. ^Oldfield and Seshagiri Aiyar, /J.) M. 
& S M. Ry. Co. V. Subba Rao. 

38 M. L. J. 360 : (ISiO) M. W, N. 198 • 
11 L W. 358 : 55 I. C. 764 : 28 M. L. T. 49. 


-S, 25~Findtng of fact Burden of proof. 

Per Sadasiva Aiyar, J .— The High Court 
should not interfere in revision with a finding of 
fact in a small cause suit on the mere ground that 
the Court misdirected itself as to the burden of 
proof. (Oldfield and Sadasiva Aivar, 7/,) Ran- 

GASWAMY BHATTAR V. SESHADRI AIYENGAR. 

36 I. C. 204 : 4 L. w. 611. 


P^y. SMALL C C. ACT (IX OF 1887). S, 26- 
Question of Jurisdiction. 

27 A. 531, Ref. IFawcett, J C. and Boyd, A. J C) 
Rupchand V. Minhomal Hardasmal 

27 I. C. 386: 8 S. L. E. 164. 
New Flea. 


finn ptea-Fresh plea of limita- 

lion—If can he raised in. 

limifation in 

the trial Court would not estop the deft, from 
raising that plea m revision before the High 
Court If such plea depends upon evidence, the 
case should be remanded for retrial. (Rafique, J.) 
Firm Debincin-Rhagwan Din v. Firm Sirkar 
& Co. 66 1. c. 613: 2 U. P. L. B. (All.) 143. 


—-S 25 —Finding of fact -Finding opposed 

to evidence. 

Even if a 6nding of fact arrived at by a lower 
Court is entirely opposed to the evidence the 
High Court has no power to interfere in revision 
under S. 25. (Sundara Aiyar, J) Ganapathy 
P iLLAi, In re. 15 I. C. 186 : 

(1912) M. W. N. 181. 

•S. 25 —Finding of fact—Powers of in- 


—--S. 2b—New Plea—Question of fact. 

o^ection whether the plaintiff is or is not 
^ ^ particular person on whose behalf 

c ® a suit to recover money in the 

Small Cause Court, cannot be taken for the first 
time in revision. (Knox, J.) Budhukhan v. Hanu- 
man Pershad. 27 I. C. 807. 


terfetence undey. 

Small Cause Courts have been given very wide 
powers with regard to decision on questions of 
fact and in revision the Court is always reluctant 
in questioning a decision on the facts. But where 
the findings are based on or involve a<:sumptions 
or inferences which there is nothing in fact or 
probability to support or are not justified by 
sufficient evidence or where finding is opposed 
to the evidence on record or is based on meagre 
or little evidence or on flagrant misinterpretation 
disregard of evidence or if injustice would dis¬ 
regard otherwise be done, the High Court has 
power to in'erfere otherwise. (Prideaux, A 7. C.) 
Padamsi V. Skeshrao. 19 N. L. B. 72: 

1923 Nag. 292. 

-S. 25—Finding of fad without any 


S 26 —New flea. 


There should be no interference in revision on 
a ground which has never been taken up in the 
lower Court. (Ashworth^ 7. C.) Chiranji Lal 

1923 Oudh 180. 

Question of Costs. 

T- of costs - Co5/s not 

allowed — lllegaltty. 

A judgment of a Sra. C. C. disallowing costs 
to a successful party without reasonable grounds 
18 against law and the Hign Court will interfere 
in revision, (Johnstone, J.) Thaker Singh v. Ish- 
AR Singh. 48 P. W. E. 1911: 10 I c. 847 : 

113 P. t. E. 1911. 


evidence- . . . ^ it ^ 

No revision of the decision of a Small Cause 

Court can be allowed merely because it is wrong 
in Uw but it would be allowed it the lower Court 
found a certain fact for the finding of which 
there did not exist an atom of evidence. (Ash¬ 
worth, 7. C,) Chiranji Lal v. Kali. 1922 Oudh 130. 

S. 25—Finding of fact—Power of High 

4 I 


Court to interfere in revision. ^ 

The High Court interferes with the findings of 
a Small Cause Court with very great reluctance yet 
theie are occasions when it should do so. (Buck- 
nill, J.) Parsotam Das v. Firm of^Jangu SAa 

__S. Hi—Finding of fact. 

The powers ol Couil under S. 25 are wider 
than under S. 115, C. P. C. (1908) where a Small 


5. 25—Question of costs—Arbitrary, re¬ 
fusal of. 

Ordinarily costs should follow the event When 
the Lower Court does not act on this rule it 
OQght to give a sufficient reason for not doing so 
Wtiere the reason given by subordinate judge* 
for disallowing the costs of a successful plff% 
not aufficient, the High Court can interfere under 
S. 25. (Sundara Aiyar, J.) Narain Aiyar v. 
Venkatarama Aiyar. 15 j 202 • 

(1912) M. W. N. 366! 

Question of Jurisdiction. 

-S 25~Question of jurisdiction. 

Decision of a suit not cognizable by Small 
Cause Court should be set aside by the High 
Court which should return the plaint to the plain¬ 
tiff for presentation to proper Court. (Mookeriee 
and Beachcroft, 77.) Padu Mohammad v, Chatra 
Nath. 41 I. c. 208: 27 C. L. J. 590. 


—S. 25-guestion of jurisdiction - Power 
of High Court to interfere, 

A revision application based mainly on the 
ground that the Small Cause Court had no juris¬ 
diction to try the suit, which objection was not 

urged in the lower Court, is not sustainable in 
the High Court. (Woodroffe and Mulliok, 77.) 
National Insurance and Banking Co. v. Bis- 
wambar Chowdhury. 39 I. 0. 550, 
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PROV. SMALL C. C ACT (IX OF 1887). S. 25— ! 
Question of Jorisdiction. , 

I 

_^S. 25 — Ouc^lion of jtirtsdictton. 

Even when no objeciion i'J taken to the jurisdic¬ 
tion of the Court, the High Court has powers to 
sei aside the decree of the SmaH Cause Court and 
direct the plaint to be returned to a Court hav¬ 
ing jurisdiction. {Chevis, J.) Nabi Baksh r*. Ma¬ 
homed ALI. 3 Lah. L. J. 380. 

Question of Limitation. 

-S. 26 —Question of limitation — Revision. 

Where a Small Cause Court dismissed a suit 
on an instalment bond without rcicrcnce to the 
provisions of Limitation Act applicable tathe 
case, though prtmn facie some of the instalments 
are within time, the High Court could interfere 
in revision and >et aside the decree and direct a 
retrial (Pi^^oH and Walsh, JJ.) Hira Lae v. 
Allah Baksh. 20 A. L J. 89: 65 I. C. 107 (1) : 

L E. 3 A. 67. 

— --S 25 —Question of limitation. 

When it is apparent on the face of the judg¬ 
ment of the Ciuri below that the Court would 
have done better to enquire into the facts of a 
case and to determine it as a w'hole includ’ng the 
question of limita‘ 1011 , when fully satisfied as to 
the tacts the High Court in the exercise of i*s dis¬ 
cretion, would be acting reasonably in interfering 
in the interests of justice. {Ptggott. 7.' Shanker 
Singh v. Mussammat Rekha. 28 I. c. 969: 

13 A. L. J. 894. 

— -8. 25—Q«tfs//Ort of limitation. 

The decision of a Small Caus*» C )urt on a ques¬ 
tion of H'ni'ation is reversabic by the High Court. 
{Tudball and Ra/ique. JJ.) Sheo Pershad v. 
Sheo Pbkshad. 20 I. C. 17S. 

— -S. 25 -Question of limitation. 

The questton ot limitation is a proper ground 
for revision under S. 25 of the Act. {Rafigiie^ J ) 
SHEO Ram v. Baokidas Bih\ri Lal. 

19 I C 782: 11 A. L J. 295. 

-^S. 25^Qitestion of limitation . 

An erroneous decision of a Small Cause Court 
On a question of limitaMon can be imerfered with, 
in revision under S. 25 of the Act. 17 I C. 470 ; 
15 1 C. 547 ; 15 A. 130 Dis-. [Lindsay, J.C.) 
Madho Singh v. Badil Singh. 46 I. C 804 : 

21 0. n. 139. 

— —' S 25 ^Question of limitation—Revision 

— Scope. 

S. 25 does not give any riiiht of appeal in la.v 
or fact and the powers conferred by it are His 
cretionarv and n -t to be exercised unless there 
has been miscarriage of justice. Revision docs 
not lie against an err rneous decision on the 
question of limitation. 39 C. 473; 15 A. 139 Con. 
13 277 Foil. [Stuart, J C.i R‘GHuRaj Singh 

V. Sahib Din. 17 I. c. 470 : 16 0. C. 3i9. 

Review Cases. 

-^8. 25 — Review cases-'Power of Hiftli 

Court to interfere with order rejecting review 
Petition. 

The powers of High Court in cases where 
review is refused by the lower Court are much 
wider In cases where the lower Court exercises 


PROV. SMALL C. C, ACT (IX OF 1887), S. 25— 
Miscellaneous. 

Small Cause jurisdiction. [Johnstone, 7.) Faiz 
Muhammad v. Muhammad Zakriya. 

140 P. W. R. 1911; 11 I. c. 15 : 195 P. L. R. 1911. 

-S. 25— Review cases — Erroneous grant 

of Review. 

Although O. 47. R. 7 of the C. P. Code is not 
applicable to Small Cause Courts its provisions 
may well guide the High Court in revising an 
order of the lower Court granting a review. [Old¬ 
field. J.) Valliammai Nadathi V. Aseerwada 
Nadar. 63 I. C. 44. 

— -8. 25 — Review cases. 

The High Court’s revi.-sional powers should not 
be e\erciscd to restore an erroneous order of a 
Sm. Cause Court but set aside by him on review ; 
it is ill the discretion of the Judge to deal in review 
with an order pr-.ceeding on a mistaken view of 
the law. [Twomey, J ) Macng Aung v. N. K. 
Kamanathan Chettv. 12I C. 903 : 

4 Bur. L. T. 147. 

Miscellaneous. 

-S. 26- Scope of—Powers under, wider 

th in under C. P. Codc—Eailurc to make ground 
of decision clear. 

S. 25 provincial Small Cause Courts Act 
confers upon the High Court wider power of 
interference in revision than the ordinaiy powers 
of revision conferred by C. P. C. and the High 
Couit has sufficient ground to interfere in revision 
in a case in which the judge has not made the 
grounds of his decision clear. [Walsh and 
Ryves, JJ.) Chandbr Sen v Man Mohan Lal. 

L. R. 3 A. 17. 

-S 2b— Revision—High Court. Powers, of 

— Duty of Judge of Smalt Cause Court. 

The Judge of a Coint ol Small Causes must 
place On record enough materials to make it clear 
to the High Court what the grounds really aic on 
which his decision proceeds ; otherwise the High 
Court will interfere in rcviiion. Duty of ajudge 
of ihe Couit « f Small Causes and limits of re- 
visional jurisdiction ol High Court pointed out. 
[Piggott, J.) Mangek Cha.mah V. Gajai Singh. 

41 I. C. 873 : 16 A. L. J. 680. 

-S. 25 — Reference — Dt. Court, power of to 

make a reference to the Hi^h Court 

The Small Cause Caun being a Court subordi¬ 
nate to the Dist. Court, the Dist. Judge is 
competent to make references of cases tried by 
thai Court to ihe High Court under O. XLVI, R. 
7, C. P. C. [Chaltcrjce and .\ewbould, 7M 
Ratan Bepari v. Hiralal. 34 I, C. 627. 

-S. 25— Revision — Discretion of 

Court. , 

It is purely discretionary with the High Court 
to exercise its rcvisional powers. The broad ml* 
is that this Court should not interfere to perpetuate 
injii'-tice but only to promote the end of justic^ 
[Bro.uiiiay, J.) The Firm Prabh Dial KishbN 

Chand V. 1 HE Firm Haki Chand-Sobha Ram. 

65 I 0. 809. 

-B. 25 —Revision, interference in-'Powers 

of High Couft. 
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PEOy. SMALL C. C. ACT (IX Of 1887), S. 25— 
Ikliscellaneous. 

Under S. 25 the High Court has wider powers 
of interfere:ice than under S. 115. C. P-Code. 
{Scott-Smith, J.) Prabh Dial v, Shambhu Nath. 

54 I C. 436 : 20 P. L. E. 1920. 

-S. Zb-'Reviston—Cotiti’fec — N. W. F. P. 

Regulation, S . 84. 

Where a suit was tried on the small cause side 
and a revision was presented to tlie Judicial 
Commissioner, N. W. F. P., and was admitted, 
such application must be deemed toia\ebeen 
admitted under S. 84 of the Regulation The 
Cuurt-fee on it is Rs. 2 by Art. 1 (d). isch. II of the 
Court-fees Act. [Oob, J. C.) Dhakam Singh v. 
Duni Chand. 14 P. L. E. 1915 : 

3 P.W. E. (N. W.F. P.) 1914. 

8. 25 — Revision—Grounds in. 

A Small Cause Court judgment is open to 
revisi m if it |1) assume iacts. |2) refuses to 
receive and consider pleas of the parties. (3 does 
not decide material points of dispute. {Scott- 
Smttlt.J.) PiR Bakhsh V. Harilal. 

54 P. W. E. 1914 : 25 I C. 26 : 

146 P. L. E. 1914. 

S. 25— Power of High Court under. 


The interierence of the High Court under S. 25 
is a matter of discretion. {Sadasiva Aiyar and 
Moore, JJ.) Govindaswamv Pillai v. Kamasami 
Aiyar. 3 L. W. 4U8 : (19161 2 M. W. H. 79 : 

84 1. C. 6 :30M. I. J. 492. 

—-s. 25 —Power of interference — Discre¬ 


tionary. 

The exercise of the power of interference 
under S. 25 of the Act is in the discretion of toe 
High Court and it need not interfere if it appeals 
that substantial justice has been done between 
the parties by the lower Court. [Sadastva Aiyar 
J.) Gopala Iyengar v. Venkatakrishna 
IYENGAR 17 I. C. 748 : (1913) M. W. N. 1327. 

_ Q. 25—Correctness doubiful—lj ground 

for rexision. ^ ^ , 

Where the applicant has not shown that ihe 

view 01 the case as lakeu by tne lower Court is 
wrong but has succeeded, at the utmost, in throw¬ 
ing some doubt on its correctness, the High Court 
will not inteifere in revision. {Hallifax, A. J. C.) 
Pitambar das V. G, I. p. KV. Co. 

__s 25 —Interference-Discretion. 

Though S. 25 gives autnority to the Court for 
interference io revision, yet to set aside ^ 
ground of fabricating signatures of intending 
executants, the decree ordering the executant, 
wh^did execute the document, to repay the money 
wWch he took as a loan and which he promised 
to repay would be to peipetrate an injustice and 
euMurage dishonesty merely lor ihc sake of vmdi- 
S a legal subtlety. (Huff,/ax. .4. /. C.) Ram- 

CHANDRA V. RUPRAO. 


64 I. C. 736 
4 N. L. J. 270 


_s 25-Revision-Hi^h Court, Powns of. 

r o Hioh Court, in revision under 

R « oUhe Ac't i^rohesfwide than under O. 41, 

I; °of tb% C P.C. HhmRAI .. 

PANNABAL. 61 I : » N- a®* 


PROV. SMALL C. C. ACT (IX OF 1887). S. 31. 
-S. 25—Evidence-Different view—No 

revision 

That the revi lonal Court might and take a 
different view of the evidence in the case, is no 
ground for revision. [Batten, A. J. C.) Lobhaji 
V. Narayan. 48 I. C, 907 


-S. 25 —Revision —Interference—Substan¬ 
tial justice. 

Ihe Court should only interfere to remedy 
injustice and where vub^tantial justice has been 
d jne it will not inierfere. in spite of a techn cal 
error on the part oi the Small Cause Court. 
[Duckworth, J ) Valab Das v. Maung Ba Than. 

1 Rang. 372 : 2 Bur. L. J. 154 : 1924 Eane. 64. 


S. 35 —Scope of — interference. 


The High Court will intervene under Sec. 25 
of tbe Act only when a substantia! injustice has 
directly resulted from a material misapplication 
or misapprehension of law or from a material 
error of procedure [Twomey, J) Gaggepo 
Francesco v. Emperor. 6 Bur L T, 144: 

14 Cr. L. J. 496 : 20 I. C. 752 : 7 L. B. R. 76. 

——S. 25—Interlocutory order. 

An interlocutory order of a Court of Small 
causes is not subject to revision under S, 25. 
13 C. W. N. 403, Kei. (Parlett, J.) Maung Ba 
Bakyavv V . ME 8AW. 9 I. C. 467 : 4 Bur. L. T. 23. 


“—;— ^5—Dt$creiion will not be interfered 
with if fairly exercised. 

Judge bas discretion to wait for pleader but 
his discretion will not be interfered with by 
High Court. [Kincaid, J. C. and Kennedy, A.J .C. 
Khemchand DaRYANOxMAL V. Menghomal 
Chutaknal. 66 1. C. 789 : 15 S. L. E. 172. 

—-S. 21—Small Cause suit— Tried as 

ordinary suit — Appeal. 

It a Court invested with Small Cause Court 
powers tries under a suit which should be tried 
as Small Cause Court suit, the decree ol tbe 
Munsif in tbe suit is not appealable to the Lower 
Appellate Court. [Beachcroft, J,) Manmatha 
Nath v. Kshetra Nath. 5g j, 342 


-Ss. 27 and 25—Execution on Small Cause 

side—Revision or appeal. 

S. 27 of the Act bars an appeal against the 
order m execution on tbe Small Cause side and a 
revision petition lies under S. 25 ol the Act, 
(Snrfrts/va Aiyar and Napier, JJ .) Alagamuthu 
Fillai V. Devasagaya Fernandez. 

19 M. L. T. 146 : (1916) 1 M. W. N. 78 • 

32 I. C. 484 : 8 L. W. 34. 

-Ss. 27 and 25—Execution in Small Cause 

— Appeal. 

No appeal is allowed from an order in Exe¬ 
cution Froceedings of Small Causa Court decree 
[Chapman and Jwaia Prasad, JJ.) Raj Aumar 
Lal V . Bulakki Myan. 

42 I. C. 467 : 3 Pat. L. W. 146. 


- ^mall Cause suit instituted in 

Court not having Small Cause Powers—Trial by 
Court having such powers. 

Where a small cause smt instituted in a Mud- 
sif’s Court having no Small Cause Court powers 
was registered as a regular suit and that by a 
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PROV. SMALL C.C. ACT(IX OF 1887). S. 32. 

new Munsif having such powers it was held that 
the suit having been originally instituted in 
Munsil's Court having no small cause powers and 
registered as a regular suit Ctjuld only have been 
tried as such by the new Munsif unless it bad 
been transferred to the smalt cause side by a 
regular order. {Griffin, J.) Jagmohan Lal v. 
Lakha. 9 I. C. 264. 

-Ss. 32 and 33— cause suit tried on 

regular side — Appeal. 

The character ot small cause suit though tried 
in the ordinary manner as a regular suit is not 
altered and the decree therein is therefore not 
appealable. Where in a suit for moneys realised 
of illegal distress and damages, the plff. gives up 
his claim on account of legal distress. There is no 
appeal therefore from the decree in the similar 
suit. (Carnduff and Bcachcroft, JJ.) Indra 
Chandra Mukhehjee v. Srish Chandra Baner- 
JEE. 21 1. C. 120 : 40 Cal. 587. 

-S. 32 (1) and (2) -Small Cause suit insti¬ 
tuted in Court of Munsif without small cause 
powers—Subsequent investment of small cause 
powers—Effect on suit. 

By virtue of tlie express provisions of sub¬ 
sections (1} and (2) ol S. 32 ol Act IX of 1887 
taken together, small cause suit instituted in 
the Court of a Munsif without any small cause 
powers at the time of the institution but in whom 
such powers are subsequently vested can only be 
tried as an ordinary suit. {Reid, C. J.) Dungar 
V. Nanha, 94 P. E. 1911 : 

146 P. W. B. 19U : 11 1. C 431 ; 

227 P. L. B. 1911. 

^ 8. 32 (2) —Procedure — Court not invested 
with Small Cause powers—Suit of small cause 
nature. 

A suit of a small cause nature was filed in tbe 
Munsif’s Court at a time when the presiding 
officer was not invested with small cause powers. 
The permanent incumbent who was invested with 
such powers took charge and tried the suit as a 
regular suit. Held, that the Munsif was right in 
trying the suit as a regular suit and an appeal 
therefore lay to the Subordinate judge. {Lindsay, 
J.) Bindeshri V. Ganga Prasad. 

18 A. L. J. 89 : 54 I. C. 428 : 

1 U. P. L. B. (H. C.) 170. 

—-8. 32 {2)—Small Cause suit—Institution 

in Court having no Small Cause jurisdiction — 
Trial by Judge having such powers — Appeal. 

Where a small cause suit was instituted in a 
Court having no power to try small cause suits 
but the suit was eventually tried by a Judge who 
was invested with small cause powers. Held that 
an appeal lay to tbe District Court, The character 
of the suit was determined at the date it was 
instituted. {Macleod, C. J. and Crump, J») Venkat- 
raman Rama v. Babu Raya Venkatesh, 

26 Bom. L. B. 616: 1923 Bom. 454. 

_8. 82, (2)— Small Cause suit in Court 

not invested with Small Cause powers—Trial of 
_ Procedure—Subsequent investment— Effect. 

It a small cause suit is instituted in the Court 
oi a Munsif not then vested with the powers of a 
Small Cause Court it should be tried as a regular 


PEOV. SMALL C.C. ACT (IX OF 1887), 8. 35. 

suit and not as a small cause even though after 
Us institution the toriner Munsif is replaced by 
another invested with small cause powers. {Roe, 
and Couits, JJ.) Cgrah SiNgh v. Motihari Co., 
LTD. 49 I. C. 208 ; 4 Pat. L J. 13. 

-8. 32 (c)— Suit instituted in a Court not 

having jurisdiction to try it—Subsequent ac¬ 
quisition of power — Effect. 

Wneie a suit for recovery of Rs. 157 was 
instituted in a Small Cause Court invested with 
jurisdiction to try suits up to Rs. lOU only, that 
Court cannot try the suit though it is subse¬ 
quently and at the time of the trial invested with 
jurisdiciion up to Ks. 250. (ffyvd5, J.) Chunni 
Lal V. Gokul. L. B. 3 A. 233 : 

20 A. L. J. 257 : 1922 All. 112. 

-S. ZZ— Small Cause jurisdiction — I'rial 

on the Orginal Side — Revision. 

Where a suit of a small cause nature is tried 
on the Original Side and confirmed on appeal. 
Held the High Court will not interfere and order 
a new trial, as there has been no prejudice to the 
deft. {Spencer and Ramesam, 77.) Subbayya v. 

Rajah of Venkatagiri. 

66 I. C. 207 : 14 L. W. 349. 

-S. 35— Jurisdiction—Suit tried as origi¬ 
nal suit—Appeal lies, 

A suit was insiituted on tlic small cause side 
where a Munsif had small cause jurisdiction bat 
he was succeeded by a Munsif who had no such 
jurisdiction and who tried it as a regular suit held 
that the suit was rightly tried and that aii appeal 
lay from that decision. {Banerji, J.) Zamirdl 
Hasan v. Imdad Ah. 64 I. C. 673 : 

19 A. L. J. 888. 

-8. 35—C. P. C., S. 24 \A)—Small cause 

suit—Transfer of Court to with no small cause 
powers—Decision of latter Court, if appealable. 
The Court to whiciiasuit of a small cause 
nature is transferred Irom a Small Cause Court 
must under S. 24 (4), C, P. C , be deemed to be a 
Cjurt of Small Causes as regards that suit and 
its decision is therefore not appenLible. {Baner' 
jee and Tudball, JJ.) Chaturi Singh v. Ramia. 

40 All. 625 : 46 I C. 893 r 16 A. L. J. 648. 

-8. 36— Small Cause Court abolished — 

EKCCution of Small Cause decree in the regular 

stde—AppeaU 

An order passed on an application (or execution 
of small cause decree presented and filed on the 
ordinary Court, the Small Cause Court having 
ceased to exist, is an order passed bv the Munsih 
Qua Munsif and is therctore appealable unless 
the right of appeal is taken away bv some special 
provision of Law. {Tudball, J.) Lac^maN Das v. 
Ahmad Hasan. 89 All. 857 : 

38 I. C. 105 : 16 A. L. J.306. 

--8. 36— Small Cause Suit — Transfer of 

Effect—C. P. Code,S. 24. 

A suit filed in a Court invested with Small 
Cause Court powers, continues to be small cause 
suit though the officer ol that Court is transfer¬ 
red and is succeeded by another who has no 
Small Cause Court powers or the suit is trans¬ 
ferred to a Court having no small cause powers, 
Therefore no appeal lies to the Dl. Judge from 
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the decision in such suit. 13 All. 325 ; 38 Mad. 25 
Foil, 13 A.L.J. 639, Dist. {Sundar Lai, /.) Udho 
Singh v. Mulchand. 86 I. C. 317 : 

14 A. L. J. 705. 

-S. Sb—Finding of fact—Negligence of 

bailor. 

The question of negligence is one of fact. The 
High Court will not generally interfere with a 
finding on that questijn in revision. Where it is 
not shown that the Judge of the First Court mis¬ 
applied the standard ot care required of a bailor 
under S. 51 of the Contract Act, or where it was 
not proved that there was a perverse finding, the 
High Court will not interfere. 21 M L. J. 156 
Ref. {Oldfield and Sadasiva Atyar, JJ ) Kaya- 
ROHANA Chettiar V. Nagalinga Chettiar. 

18 M. L.T. 119 : (ISiS) M. W. N.533 : 

30 I. C. 493 :2 L. W. 628. 


-S 35—Ex decree by Small Cause 

Court — Sub-Judge not having small cause 
powers—Power to pass orders — Procedure. 

Where pending an application to set aside an 
ex parte small cause decree the judge is transfer¬ 
red and succeeded by another without small 
cause powers, but there is a Munsif's Court with 
small cause powers, the application should be 
traosfened to that Court. The Subordinate Judge’s 
order dismissing tbe application was ultra 
vires as he had no jurisdiction to hear appli¬ 
cation. {Kanhatya Lai, A, J* C.) Sahi Din v. 
Hakin ABU Said. 22 0. C. 182 : 52 I. C 647: 

1 U. P. L. R. (J.C.) 68 . 


•S. 37 —Small cause suit—Transfer of, to 


regular side — Decision, ijappealable. 

A suit of a small cause nature was filed before 
the munsif with small cause powers. The raun- 
gif’s successor had no small cause powers and he 
ordered the suit to be transferred to the regular 
file and it was tried as a regular su t. Held that 
an app'^al lay against the decis'on. 22 I. C. 909 
Appr: 13 A. 324 Not. Foil. 31 C. i057: 6 C. 81 j 
23 B. 382. Rei. {Chamier and Piggoit, JJ,) Sarju 
Prasad v. Mahadeo Pande. 37 All. 450 : 

291. C. 996 : 13 A. L. J. 639. 

--Sch. II. Art. J— Su<7 for refund of—Pro¬ 
fession tax illegally levied Small Cause Court. 

A suit for refund of profession tax illegally 
levied is not one concerning an act purporting to 
be done by any person by order of the local Govt, 
and is not. therefore, excluded from the ,urisd.c- 
tion of a Court of Small Causes. {Scott-Smith, 
J.) Committee of the Motified 

Catar BEHAR. NARA.N.^ ^ 74P. W i. 1918- 

_Sch. II. Arts. 1, 3 and W-Suit by tolt-galc 

contractor against President of D,street Board 

for damages is small cause. rontractor 

A suit for damages by a toll-gate contractor 

a^^inst ihe President of a District Board for loss 

consequent on an unauthorised order of 

the President exempting certain carts from pay 

menT of tolls /TandTg of 

nf a ‘?mall Cause Court under Arts. 1 , 5 ana iv ui 

he Prov Sm, C. C, Act, Consequently no second 


PROV. SMALL C, C. ACT (IX OF 1887), Sch. II. 
Art. 7* 

appeal lies against a decree in such a suit. [Sah- 
wabe,C. J. and Odgers, J.) President of the 
Dt, Board. South Kanara v. Gopala Krishna 
Bhatta. 45 M. L, J. 125 : 46 Mad. 808 : 

«« 18 L. W. 82 : 

32 M. L. T. 378 (H.C.) : 1923 Mad. 689. 


~ “Sch.II. Art. 3-.4cf done by Officer of 
Govt.—Suits relating to—Nature of. 

Art. 3 of the Prov. Small Cause Courts Act 
IS applicable to suits relating lo some distinct act 
done by an officer of Govt, a mere failure to 
carry out a contract cannot be regarded as such 
an act. A suit for recovery of the contract 
amount due from the Govt, lor the repair of a 
tank by acor.tractor is a suit of a small cause 
nature Held the expression “ an act purport- 
ing to be done ’ in Sec. 8U of the Civil Precedure 
Code was not applicable to the failure to perform 
a contract. 35 B. 42 Expl. 20 B. 697; 17 C. 290 ; 
28 M 213 Ref. [Sundara Aiyar and Sadasiva 
Aiyar, JJ.) Secretary of State v, Aylavaj- 
JULLA Ramabrahmam. 37 533 * 

23 M. L. J. 732 : 12 M. L T. 299 : 

16 1 C. 400 : (1912) M. W. N. 964. 

4 — Title—Suit involving 
question of—Jurisdiction. 

A suit for damages for the illegal removal of 
a goat s head by a shebait lies in the S. C Court 
even It the title of the shebait is incidentally in 
issue. {Mooneriee and Teunon, JJ.) Umesh 
Chandra v. Rakhal Chandra. 

15 C. W. N. 666 : 10 I. 0. 8 : 14 C. L. J. 118. 


-- ^-Suit for price of skins 

of animals belonging by custom to plff. 

A suit to recover the price of skins of certain 
animals alleged to belong to the plff. by custom 
is cognizable by Small Cause Court. [Ratiigan 
/.) Billa V, Chutta. 159 P. L. B. 1911 ; 

101. C. 36 ; 174 P. W. E. 1911. 

Sch. II, Art. ^—Grazing dues—Suit 


- to 

recover. 

A claim to grazing rights under a village cus¬ 
tom is a claim to an interest in immoveable 
property not to be mooted in a Small Cause Court 
and it admits of second appeal. {Stanyon, A / 
C.) Nanhu V. Narbada Prasad. 

34 I. C 695 : 12 N. L. R. 83. 


Sch. II, Art 7 —Suit for apportionment 
of rent—Not small cause. 

Where a plff. suing for rent and claims only a 
rateable amount statii g in his plaint that the 
lessee failed to get possession cf a portion of the 
demised premises by reason of a decree against the 
lessor, the suit involves an apportionment of 
rent, if there is no agreement about it and is not 
a suit of a small cause nature and therefore a 
second appeal lies. [Wallis, C.J., BakewHl and 
Kumara%wami Sastri, JJ.) Vema Rangiah 
Chetty V. V, M. Vajravelu Mudaliar. 

41 M. 370 : 43 I C. 78 : 33 M. L. J. 618. 


Sch. II, Art. 7 —Apportionment of rent, 

suit for. 

Per Sadasiva Aiyar^ J. [Spencer, J. Contra)—K 
suit for arrears ot rent due under a lease after 
apportionment in consequence of transfer in 
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portions ol tiic demised premises is not a ‘su*t for 
apportionment ’ cornin'j under Art. 7 of Sch. II as 
t)ie oraver is for the recovery of a definiie sum 
Tlie fact tliat the Court will have to L^ive findiniis 
as to proper apportionment does not alter its 
character. {Sndasiiui Aiyar and Sfyencer, JJ.) i 
VeMA KANGlAft CHETTY V. V.AJRAVELU MUDA- 
I.IAP. 40 I.C. 655 ; h L- W. 80. 

[On appeal see 41 Mad. 370.] 

• '■ --Sch. II, Art. 7— "Suit for enhanced kal’ 

tubadi" — Not one u*'dcr Art- 7 of Srh, //. 

Claim for an enhanced kattuhadi below Hs. 500 
on the ground of delendant'a default in the pay¬ 
ment ol the money rate is excluded under Art. 7 
of Sch. II. 19 Mad. 329. Foil. Aiyar 

and Naficr, JJ.) Chilukuki Sitaramayva v 
Venkata Ranoayya Apfa Kao. 31 I. C. 871. 

— - ‘-Sch. II. Arts. 8 and 31— Suit in S*tiall 
Cause Cour' for price of floods—Counlei -claim 
for rent —l^on'cr to try suit. 

In a suit for the price of goods sold and deliver¬ 
ed the plaintiff in order to bring his claim with¬ 
in the period of limitation credited the rent due 
from him to the defendant in respect ol the lat 
ter’sshop. Too deicndant pleaded that the rent 
had been gros-ly undcr-cslimaied and that a 
much higher amount was due to him. Htld that 
the Coun could try the whole suit and give a 
decree for the balance found due to the defendant 
and that the claim of the defendant was not 
barred by Art. 8 or Art. 31 of Prov. Small Cau^e 
Coaits Act. {Ptggoit. J.) Firm I3a>deo Budhen 
p. Niaz Ahmad Khan. L. R. 4 A. 75 ; 

L. R. 4 A. (Civ.) 76 : 1923 A. 202. 


lease was a lease of immoveable property and a 
suit by the lessor to recover the said sum from 
the lessee did not lie in a Small Cause Court. 
{Pii^goU, J.) 13AI3U Lalv, Bhawani Das. 

15 I. C. 32 : 9 A. L. J. 776. 

-Sch. II, Art. 8— Money due under Kabn- 

hat. 

A suit to recover money on the basis of Kabu- 
. liat showing no tenancy is cognizable bv Small 
I Cause Co-irt. In such cases the Small Cause 
' Court has power to decide the question of the 
status of the defendant in soite of tnc decisions of 
the He venue Courts passed without jurisdiction, 
{Chatterjc^ and Ncu-bouldt JJ.) SHAIKH POKAN 

■ V. Rajani Kamal Chakkavakty. 

• 50 I. C. 285 : 23 C. W. N. 614. 

■ --- Sch. IJ, Art. 8 —Scope of. 

The authorization under clause 8 is entirely 
personal to the presiding judge. (Mooheijcc and 
8cachcrojt,JJ.) Safer Ali Manual:^. Golam 
Manual, 19 C. W. N. 1236 : 

31 I. C. 177 : 22 C. L. J. 249. 

-Sell. II. Art. 8 Suit for rent other than 

' house rent — Small cause '^alure—Second Appeal. 

A suit lor lent other than house rent is not 
cognizable bv a Small Cause Court and in the 
absence ol a Government nulilication to the con- 
I irary, a second appeal in such a suit will lie and 
IS not barred by S. 102, C- P, C., although the 
' value thereof does not exceed Rs. 50h, ‘J3 M.i47, 
I Oist. liY. Chatitrjee and beachcroft^ JJ>) 
Sahodora Mudiali V . Saruosouha Dasi. 

42 f'ai 038 : 20 C. L. J. 494 : 

27 1. C, 258 ; 19 C. W. N. 1030. 


' ■' — Sch. II. Art. 8— Landlord and tenani — 

Batiil rent—Suit by landlord for damages for 
noit'Cullivafion by tenant—Suit cognizable by 
Revenue Court. 

A suit by landlord for damages for non*cuIti- 
vatioD by tenant, by which he would be deprived 
ol his Batai rent lies only in Rev. Court. [Ryves, 
J^ Raja Narendka Bhaduk Pal v. Baf*ti. 

L. R. 3 A. 477 (Rt-v.) : 

20 A. L. J. 771 . 4 U. P. L. R (Ai. 206 : 

1923 A. 50. 

Sch. II, Art. 8— against partner for 
share of rent. 

A suit for rent by any one p.irtncr in the ten¬ 
ancy against another partner in the tenancy is 
not a sail lor rent uod- r Art, 8 and is maintain¬ 
able in a Court of Small Causes. ^Piggott, J.) 
Ram N.vth v. Sekhuak "^ingh. 

40 All. 51 : 45 I. C. 323 : 15 A. L. J. 862 

' ■ ■ Sch. II, Art. 8— Suit to recover arrears 
of rent under Agra Tenancy Act^ 1901— Junsdic- 
tion. 

A Provincial Small Cause Court has no jurisdic¬ 
tion to try suits for anears of ren t under the 
Agr.a Tenancy Act, 1901. (Ryves, J.) Manohar 
Lal v. Musammat Gauri Kautain 

22 I. C. 16 : 12 A. L. J. 36. 

--Sch. II, Arts. 8 and 11— Rent, suit for — 

Lease of—Right to collect rent from shopkeepers 
—If lease of immoveable property. 

A mortgagee in possession and entitled to re¬ 
ceive rents from the shopkeepers, let out this 
ri(^ht to deft, for Rs. 24 a month. Held, that the 


-Sch. II, Art. S^Civil Cour i, Jurisdiction 

of—Bengal Tenancy .Icl, i>cc. 193 —Money pay 
able for forest rights. 

Money payable in respect of torest right is rent 
and a suit for its recovery is not cognizable by a 
Small Cause Court. [Mookerice and Beachcrojl, 
JJ.) Bandi Ali Fakir v. Amud Sarkar. 

20 C. L. J. 227 ; 2U I. C. 380 : 19 C. W. N. 416. 

Sch. II, Alt. 8— Decree against tlcft.'s 


landlord—Attachment of tent due by deft, to Ins 
landlord -Suit lor recovery of the money tittachc.l 
— Nature of. 

Pllf. attached deft.'s rent due in cxecuticn of 
his decree against dett.'s landlord. He ihcii 
brought a suit for recovery of the money. Held, 
that the suit was not a suit for rent and the Small 
Cause Court had jurisdiclioo to try it. (.'^lookctjec 
and Caspers., JJ.} Amkita Lal 5-. ShyaMA Cha- 
ran. 10 1. C.d69. 

Sch. II, Art. 8 


- V 4A • * * ^ W • w - 

Suit for interest due on mortgage money is 
cognizable by a Small Cause Court. [bcotTSmiih, 
J.) Pakuu.man CiiANu V . Ganga Ram. 

66 1 C. 885. 

-Sch II, Art. 8— Sint for Jodi—Small 

Cause. 

A suit for )odi by ^Camindary or Miltadar from 
Inamdar is cognizable by Small Cause Court. 
\IVzii/rs, C. J. a*^d Scshagirt Aiyar, J.) SUUBA- 

RAYA GOUNDAN V. RaNGANATHA MUDALIAR 

40 Mftd. 03 : (1916) ) M. W. H. 216 : 
3 L. W. 273 : 32 I. C. 97l : 80 M, L. J, 387. 
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-Sch. II, Art. 8 —Suit on demand note for 

rent—Jurisdiction of Small Cause Court. 

A demand note or a bond does not cease to be 
an ordinary demand note or bond just because a 
part or the whole of its consideration is made up 
of rent whether in arrears or in advance. 
The defendant took a lease of a 6eld for Hs»l50 
for a year from the plaintiffs, and at the beginning 
of the year paid Rs. 75 in cash and executed a 
demand note lor the remaining Rs. 75 promising 
to pay interest on it. The plaintiffs sued on the 
demand note in the Small Cause Court. Held^ that 
the suit was not one for rent and was therefore 
triable in that Court, {hailifax, AJ.C.) Puranlal 
V. Chirkutya Mali. 1923 Nag. 285. 


Sch. II, Art. 8 of the Pro. Sm. C. C. Act exem¬ 
pts suits for rent other f han house rent, out of the 
cognizance of a Court of Small Causes. Hence 
S. 102, C. P. Code does not apply to suits of this 
j nature. {Mullick and Atkinson, JJ,) Sadanand 
Tewari V. Deb Nath Manjhi. 

1922 Pat. 154 ; 1922 P, 184. 

Sch. II, Art. Murlafa—Suit for — 

Jurisdic tijit. 

A Court of Small Causes can take cognizance 
of a suit to recover murtafa, a tax in toe nature 
of house-rent. [Miller, C. J. and Adami, J.) M. 
E. Milne I'. Jagmohan Carepi. 

51 I. C. 961 : 1919 Pat. 439. 


Sch. II, Art. 8— 'House rent' includes 
shop rent. 

A suit for the recovery of shop rent is cogni¬ 
zable bv a Court of Small Causes, shop rent being 
covered by the expression ‘ house rent’ in Art. 8, 
Sch. II of the Prov. Sm. C. C. Act. {Koival., A. J. 
C.) NaTHU V . SONASA. 

5 Nag. !• J. 241 : 1922 K. 15. 

-Sch. II, Art. Fishery suit for fee due 

for catching fish—Nature of—Rent, meaning of. 
There is no definition of rent in the Small Cause 
Courts Act. It is therefore to be taken in the 
ordinary sense as including compensation 
paid to the owner of immoveable property for its 
use and occupation. A suit for the recovery of 
the amount agreed to be paid to the plff. by the 
defts. in consideration of their being allowed to 
catch fish in the village river is not cognizable by 
a Small Cause Court. [Mittra^ A. J. C.) Sitaram 
V. Petia. 43 I. C. 962: 14 N. L. R. 35. 

.— Sch. II, Alt. Z—Nazrana—Rent—C. P. 

Ten. Act, Sec. 117. . , . r 

4 suit by a landlord against the tenant for 

realisation of Na^rana paid or agreed to be paid 
as price for the grant of a lease is not cognizable 
bv a Small Cause Court, being a suit for rent. 
(Stanyon, A.J. C.) Prasad. 

_.Sch. II, Art. %—Jurisdiction—Suit at en¬ 
hanced rate of rent after demand. 

A suit by a landlord against a tenant for rent at j 
an enhanced rate, on the allegation that he had 
served the defendant with noiice, to vacate by a 
certain date and in default, he would be ctiarged 
Jith an enhanced rate, is by the 

Small Cause Court. iHalltfax, 0#g. A. J. c.) 

__ ^Scb. n,Art. i^enhery-SHit Jotfee du^ 

under thelsa-Sma// Cause nature- 
^‘TTheka of a right to Hsh and collect a produce 

V’ot%:Xt fcT anTt^c^e^a s'u^h 

fXZe due under the Fhebu is not -e.pted 

State. 

_srh. II, Art. S-Snit for rent other than 

House rents. 102. C. P. Code .faPpl.es. 

C D—Voi-' 


-Sch. II, Art. S—Murtafa —Rent—Suit 

for—Small Cause Court. 

Whether rent is ground rent or house rent 
depends upon ihe contract between the lessor 
and the lessee. If a lessee takes a parcel of land 
and then builds a house upon ii, the rent he pays 
is a ground rent. If ihc lessor builds the house 
and then lets bouse and land together, the rent is 
a house rent. A suit fer tlie former is not cogni¬ 
zable by a Small Cause Court ; a suit for the latter 
whether regarded as a suit lor rent or for a tax 
is cognizable by a Small Cause Court. An objec¬ 
tion to jurisdiction must be decided by the Court 
itself. {Roe, J) Earnest Mylne v. Nathu 
SUNDI. 44 1. C. 887 : 4 Pat. L. W. 218. 

— -Sch. II, Art. 11— Suit for balance of 
consideration due on a mortgage is not small 
cause. 

A suit by a mortgagor for recovery of part of 
ihe consideration siill remaining unpaid is not 
cognizable by a Court of Small Causes. [Walms- 
ley, J.) Samsal Haq v. Abdul Karim, 

1923 Cal. 667. 

-Sch. II, Arts. 11, 12 and 13—S«/f for 

share of income of Durbar Sahib. 

A suit for a share of the income of a Durbar 
Sahib as well as for a share of jaghir aitached 
thereto is cognizable by the Court of Small 
Causes. (188 P R. lo88; 81 P. R. 1889; 20-f P. R. 
1889 ; 84 P. R. 1892 ; 21 B. 218 ; 80 P. R 

1898 ; 6 B. H. C. R. A. C J. 137;7B. H. C. 

R A C. J. 114 ; 9 B. H. C. R. A. C. J. 99 Cons. 
{Arthur Reid, C. J.) Arur Singh v. Dyal Singh. 

20 P. R. 1911 : 93 P. L. R. 1911 : 

9 I. 0. 579 : 64 P. W. B. 1911. 

-Sch. II, Arts. 11 and J5 — Unpaid pur¬ 
chase-money, suit for—Nature of, 

A suit by a vendor lor the unpaid purchase- 
money against the vendee where the sale-deed 
has been executed and registered and the vendee 
placed in possession of the lands sold is not a 
suit for the determination or enforcement of any 
light to or interest in immoveable property or 
suit for specific performance of a contract w’thin 
Arts. 11 and 15. {Odgers, J.) Cleruni Moothan 
V. AmMUNNI. 55 1. C. 541 : 11 L. W, 211 ; 

--—Sell. II, Art. 11— Unpaid purchase- 

money, suit jot—Small cause. 

A suit to recover unpaid purchase-money of 
land is net a suit for the determioatioo of a right 
to or interest in immoveable property within the 
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PK V. SM. C. C. ACT (IX OF 1887), 8CH. II, 
iU'.T. 11. 

meanin;: of S. 16, C.F C- of 1882 and is cognizable 
by a Small Cause Court. {Abdur Rahim and 
Avlinff, JJ.) SowoAGAR Nabheekan Sahib V. 
Muham.mad Hussain Sahib. 

10 I C. 267 : 9 m. L. T. 372. 

-Sch. II. Art. 11— Lac Produce. 

A suit by lessees of lac produce, to recover 
value of lac illegally removed is cognizable by a 
Small Caust. Court. [Drake Brockman, J. C.) 
Kalu Kam V. V. Kaoji. 60 1. C. 629. 

-Sch. II, Art. 13— Suit on contract for 

Right to collect weighment dues—Act applies. 

A suit for the recovery of a sum of money due 
to the plaintiff from the defendant under a con¬ 
tract by which the latter wa> allowed to collect 
weighment dues on payment of a fixed amount to 
the plaintiff is cognisable by a Small Cause 
Court. The suit was not one to enforce payment of 
cesses or dues from persons by whom they were 
payable [I'^amcls, J ) Collector of Buland* 
SHAHR V. Hah Sarup. L. B. 4 A. 539 : 

21 A. L. J. 312 : 1923 A. 420 (1). 

-Sch. II, Art. 13— Suit for customary dues 

—Not Within act. 

Where a zemindar brings a suit for the re¬ 
covery of certain customary dues irrespective of 
any contract to pay those dues ihe suit is not cog¬ 
nizable by a Small Cause Court. (Sfuarf, J.) 
Mahomed Asghar Ali Khan v, Raumon. 

1923 A. 378. 

-Sch. II, Art 18— Suil for haq chaburam 

is not cognizable by Small Cause Court. 

A suit lor chaburam ox one-fourth share 
of the sale-proceeds nf a house, is not cognizable 
by a Small Cause Court and is appealable under 
S. 102 of the Civil Procedure Code. [Lindsay 
and Kanhaiyalal , JJ,) Bechai v. BadRI Narain. 

63 I. C 292 ; 19 A. L. J. 719. 

-Sch. II, Art. 13— Trees sold by tenant — 

Suit for. price of. 

A suit by a Zamindar to half the price of trees 
sold by his tenant based on the terms of the 
village. Wajib-ul-arz is cognizable by a Small 
Cause Court. [Rafique, J.) Bohra Bhoj Raj 
V. Ram Chandra. 55. I. C. 950 : 18 A. L. J. 561. 

-Sch. II, Art. 13— Jurisdiction, 

A suit by a Zemindar to recover the price of 
oil, due by an oil-man resident in the village 
when under the terms of a Wajib uharz is ^’ith- 
iii Sch, II, Alt. 13 of tbe Act. [Abdul Raoof. J.) 
Bal Deva V. Ioanna Lal. 40 All. 663: 

16 A. L. J. 644. 

-Sch. II, Art. IS—C. P. C. (1908) 8. 102— 

Endowment, suit for income of, 

A suit for participation in the income of an en- 
dowment, though a part of the regular income is 
cognizable by a Small Cause Court, Therefore 
no second appeal lies when the value of the suit 
is Rs. 100 or less, 27 A. 200 Foil. 18 M. 202 Diss. 
(Richards, C. J. and Rafique, J.) Chintamani 
V. Mahima Uat. 19 1. C. 638. 

-Sch. II, Art. 13— Ferry toll, Suit Jor — 

Small Cause nature. 

A suit to recover ferry toll is not cognizable by 
the Small Cause Court, (Tudball.J,) Abdul 
Hamid Khan v, Babu Lal. 86 All. 156 : 

18 I. C. 282: 11 A. L. J. 138. 


P20V. SM. C. C. ACT (IX OF 1887), SCH. II. 
AET. 13. 

-Sch. II, Art. iZ^Dues payable to In- 

amdar—Suit for jurisdiction, 

A suit for recovery by an Inamdar of sums 
pavabie by a Khatidar in respect of certain im¬ 
moveable property held by him under the In¬ 
amdar as his superior holder is not cognizable 
by a Court of Small Causes. (ScoH, C,J. and 
Davar, J .) Madhav Rao Moreshwar v. Rama 
Kalu Ghadi. 39 Bom. 131 : 

27 I. C. 360 : 16 Bom. L. E. 746. 

-Sch II, Art. 13— Shrine — Claim to spare 

off offerings of—Small Cause Court 

A Court of Small Causes has jurisdiction to 
try a suil lo recover a share of the offerings of a 
shrine, [Shah-Din and Chevis, Jf.) TaB4 v. 
Mihan. 11 I. C. 410 : 92 P. W. E 1911. 

-Sch. 11, Art. 13— Suit by Archaka. 

A Court of Small Causes is debarred 'rom tak¬ 
ing cognizance of a suit by an archaka to receive 
the dues of bis hereditary office under Pro. Small 
Cause Courls Act, Sch. 11, Art. l-^. (Srfrripaia 
Iyengar, J .) Subraya Acharya v. Kesava 
Upadhya 31 I. C. 206 : (1916) M. W. N. 846. 

-Sch II, Art. Hereditary allowance 

—Suit for arrears, of—Second appeal. 

A suit for payment of the dues accruing to plff. 
by reason ot his hereditary office as purveyor of 
ghee to a temple for a fixed annual allowance is 
not of a small cause nature and a second apical 
lies therein even when the amount or value of the 
subject-raaiter does not exceed Rs. 500. [Spencer 
and Coutts-Trottcr. JJ.) Kunham Muthad v, 
BaNNERJBE. 30 1. C. 361: 18 M. L. T. 163 : 

(1915) M. W. N. 640. 

--—Sch. II. Art. 13— Suit to recover Kala- 

vellu. 

A Small Cause Court can lake cognisance of a 
suit lo recover Kalavettu (i e ,) price paid for the 
plaintiff's water used for iriigation by the de¬ 
fendant. (Snffnsfvd Atycr, J.) Subramania Aiyer 
V. Stievenson. 22 I. C. 144. 

-Sch. II, Art. 13— payable an- 

nually—Suit for balutlar, nature of—Second ap¬ 
peal. 

If money is payable annually to the plff, as 
uttar. he must show that the suit comes within 
one of the articles of the first schedule to the Act. 
Otherwise it will be treated as a suit of Small 
Cause nature, and no second appeal lies. [Abdur 
Rahim and Ayling, J J.) Raman.atha KalkORA 
V. Daramma Shehithi. 

16 I. C. 107: (1912) M. W. N, 637. 

-—Sch. II, Arts. 13 and 18.— Claim for tem¬ 
ple emoluments—fakid granting-Suit for emolu¬ 
ments and neivedhiam—Jurisdiction of SmciH 
Cause Court. 

A suit for temple emoluments secured to the 
plaintiff by a Takid by the author of the trust and 
registered on the same day as the trust de«d 
forming the same transaction, is not cognizable 
by the Small Cause Court and so also a claim for 
lice allowance when sued along with a clai'’^ lof 
such emoluments. (Benson and Sadastva Aiyur 
JJ.) Rangasami Pillai V. Muthu ChidambaRA 
GurUKAL. 13 I. C. 183: (1911) 2 M. W. N. 689 : 

-—-8oh.il, Art. 13— Local or Village oess 


Suit for. 
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PBOV. SM. C. C. ACT (IX OF 1887). SCH. II. 
ART 13. 


Art 13 does 
or Village cess. 
BAGiil KEDDI. 


not apply to a suit for local cess 
{Sundara Aiyar, /.) Bachu v. 

36 Mad. 126 : 
12 I. C. 171: 10 M. I. T. 282: 

1912 M. W. N. 251. 


-Sch. II, Art. 13 —SmiI for land oess—If 

of small cause nature—Second Appeal 

Suit tor the recovery of land cess is of a small 
cause nature and no second appeal lies from a 
decree ia such a suit. {Abdur Rahim and Sun¬ 
dara Aiyar, JJ.) Maharaja op Vizianagaram v. 
Kota Veeranna. 36 Mad, 18 : 10 M. I. T. 167 : 

(1911J 2 M. W. N. 139 : 11 I. C. 760 : 

21 M L. J. 819. 


——Sen. II, Art. 13 —Dues improperly collec¬ 
ted by deft,—Suit for. 

Art. 13 applies only to dues claimed from the 
persons liable to pay them as such and does not 
cover a suit against a person who has improperly 
collected dues from persons liable to pay them. 
26 A. 35X, Foil. (Urake-Brockman^ J.C.). Dhan- 
NYA V. Tanya. 32 1. C. 998 : 12 N. L, B. 47. 

Sch. II, Art. 13 —Suit by maguzar to 


recover value of manure — Nature of^'Dues*, 
meaning of. 

Plaintiff’s malguzart of a certain mouza sued 
to recover from the defendant Rs. 34 for wrong¬ 
ful removal ot manure to which they set up title 
under a clause of the wajib-ul-arz. Held, that the 
suit was one of a Small Cause nature and a 
second appeal will be barred under S. 10 2, C. P, 
C.. (1908;. This amount will not be “dues” with¬ 
in Art, 13. The dues contemplated by Art. 13 
are payments to which a person is entitled as re¬ 
presenting his interest in certain immoveable 
properties and not because he possesses some 
interest in immoveable property. {Drake-Brock- 
man, /. C.) Jairam v. Doma. 29 I. C. 815 : 

11 N. L. B. 100. 

Sch. II. Arts. 16 and IG—Mortgage-money 

^ J L ^ ^ ^ ^ _^ /t «« ^ Al 


■ ■■ ■■ OMU. bO. - 

^Suit fo^ recovery oj balance of^Cogntzabtlity 
6y Small Cause Court. 

A suit by the mortgagor for the recovery of the 
balance of the mortgage-money not paid to him 
is a suit for the spectHc performance of so muen 
of the agreemeot as has not already been perfor¬ 
med Such a suit is not cognizable by the Court 
of Small Causes. It is however open to the 
plaintiff in such circumstances to sue in the 
Small Cause Court for damages for breach of 
contract. [Mookerjee and Kichardson.JJ^bUAiK 

621 = 21 C^n. *532 

__^Soh II, Arts, 15 md Award, suit to 

rnforce-bmall Cause Court, if can try. 

A suit to enforce an award is m essence a sui 
. ^ nerformance of a contract and ts not 

lu rofioizabU bTa Small Cause Court. Arts 

iS^^and 24 of the second schedule of the Act 

U la hP ,ead together. (Uookeriee and Walm- 
3hould be 1 bardhan v. Go>t 

sley. JJ.l 22 C. W. N. 66 : 

BehaRi Bardhan. ^ ^ p ^ j ^gg 

_S^h, II. Art. 15-^S«<< by a nendor for 

balance of purchase-money is small cause. 


PBOV. SM. C. C. ACT (IX OF 1887), SCH IJ 
ART. 18. . i, 

A suit by a plaintiff to recover the balance of 
purchase-money due from the defendant, is not 
a suit for specific performance of a contract with¬ 
in the meaning of Art. 15, Sch. II of the Provin¬ 
cial Small Cause Court Act. and ihe suit is cog¬ 
nizable by a Court of Small Causes. {Martineau, 
J.) Dhuman V. Ranjimal. 1924 L. 314! 

■ —Sch. II. Art. 15 — Vendor and purchaser 

—Suit by vendor for sale price. 

Where a vendor suing for recovery of the 
unpaid purchase*money expresses his readiness 
to peiform his part of the contract and execute a 
conveyance, Ihe suit is one for specihe perfor¬ 
mance and not cognizable by the Small Cause 
Court. {Wallis, C. J. and Seshagiri Aiyar, 7.) 
Bhashvakarulu Naidu V. Nungambakkam 
Andalammal. 35 M. L. J, 89 : 9 L W. 19 • 
49 I. C. 385 : 1918 M. W. N. 896 : 20 B. L. R. 1. 


Sch, II, Art. 16 —Claim to reco'.er money 
on fulfilment of a stipulated condition. 

A suit to recover money on the fulfilment of a 
condition on which it was stipulated to be paid is 
not a suit for the specific performance of a con¬ 
tract and so can be tried by a Small Cause Cuurt, 
19 M. L. J. 220, Dist. {Miller and Sadasiva 
Aiyar^ JJ.) Kondugari Subbiah v. Kavupati 
Venkata Subbiah. 15 i. c. 352. 


Sch. II, Art. 15 —Suit foy specific move- 
able property is not small cause, 

A Suit for the recovery of specific moveable 
property is within Art 15 and is excluded from 
the cognizance of a Small Cause Court. [Lindsay, 
J. C.). Babu Ram v, Dy. Commissioner of 
Hordoi. 61 I. C. 803 : 8 0. L. J. 209. 

-Sch. II, Arts 15 and 35 (II)—Smz/ /or 

return of article or for compensation. 

A suit for the return ol an article lent by’ the 
plff. tothe deft, and for compensation in the 
alternative is not cognizable by Sm. Cause Court. 
{Lindsay, J.C.) Mata Din z/. Madho Charan. 

56 I. C. 877. 


-Sch. II, Arts. 15 and 35 (f) and (g)— 

Award—Suit to enjorce^Sm. Cause Court, if can 

try. 

A suit to enforce an award is not a suit for 
specific performance of a cooiract within Art. 15 
of Sch. II of the Act and is not excluded frorn 
the cognizance of a Court of Small Causes. 
{Saunders, J.C ). Maung Po Tek v. Ma Swe Mi 

49 I. C. 62 : 3 U.B.E. (1918) 109. 

--Sch. II, Art. IG—Pension, suit by school¬ 
master for - Jurisdiction. 

A Small Cause Court has no jurisdiction to en¬ 
tertain a suit lor pension by a Schoolmaster as 
its cognizance is barred under Sch. II, Art. 18 of 
the Act. [Oldfield, J.) Seiber v. Daniel Varki. 

25 I. C. 41. 


-—Sch. II, Art. 18—ProDfstott in partition 

deed for marriage of daughter-Suit relating to 
a trust. 

A suit for the enforcement of a provision in a 
partition defcd for the performance of the marri^ 
age of a daughter is a suit relating to a trust” 
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PROV. SM. C. C. ACT (IX OF 1887). SCH. il. 
ART. 18. 

within I-'' the Act ; 18 Mad. 252 Foil. 

{Oldfield, j ) SUNUAKAKAJU AIYANGAK V. LAK- 
sHMiAMMAt,. 24 1. C. 943 : 38 Mad. 78&. 

-Sch. II. Art. 18— by trustee — Claim 

on agreement by deft, to pay a specified sum. 

A suit by a trustee for ine recovery oi a spe¬ 
cified amount aj»reed to be paid to him by the 
deft./or being u-ied as a bust, is not a suit relat* 
ing to trust wilhic Art. 18; 26 iM. 200; 26 M. L. J. 
146 Kef. [Miller and Sadasiva Aiyar^ JJ ) Aiyya 
PiLLAI V. VKITH.VCHELAM PiLLAI. 15 I. C. 273. 

■ —-Sch. II, Art. 18 — Scope—Suit for rCLOvcry 

of properly entrusted to goldsmith for work to 
be done. 

A suit for recovery of property entrusted by 
the owner to a j^oldsmith, for work to be done 
OQ it, is not a suit relating to a trust within 
Art. 18. [Brown. .4. J. C J M \ TiN v. .M a CttlT. 

4 U. B. R. 154 : 1923 Rang.129. 

-Sch. II, Art. Id—Declarittion of right to 

Insurance policy, suit for. 

A suit tor declaration of plaintifi's right to an 
assignment ot an insurance policy by her hus¬ 
band is not cogniiable by a Small Cause Court. 
[Sadasiva Aiyar and Napier. JJ.) Y.\koob Sahib 
V. Fach A Bibi. 38 I. C. 248 : 4 L. W. 339. 

-Sch. II, Arts. 20 and .36 (j) —HVo«g/«/ 

attachment of crops — Objection to attachment 
struck off without enquiry—Suit tor compensti' 
tion. 

Where certain crops were wrongfully attach¬ 
ed in execution of a decree and the owner oi the 
crops made objection but it was struck off witii- 
out any adjudication, and the objector then filed 
a suit in the Small Causes Court for recovery of 
the crops. Held, that the Small Cause Cjurl 
could not eotertain the suit and that though the 
suit was limiled to i claim for the price or value 
of the crops which were handed to the decree- 
holder by the Court e.xccutiDg Ihe decree, yet the 
suit was a suit for illegal attachment within 
Art. ."^5 (/). Where an objection to attachment has 
been disallowed without adjudication. Art. 20 
does not apply to bar a suit lor recovery of the 
price of the propeity attached. [Uichards. ./.) 
KUP KibilliN V. SOBHI. 9 I. C. 537 : 8 A.L.J. Ib7. 

-Sch 11, Art. 24— Award — Suit on Small 

Cause Court. 

A suit to recover money due under an award 
made out of Court between the parties, is not 
barred by Art. 24 of the Frov, Sin. C. C. Act, 
[f.indsay. J.) Mizaji Lal Fartap Kuak. 

42 Ail. 169 : 68 I. C. 546 : 18 A. L. J. 70. 

-Sch. II, Art. 2%~Suil for moveable pro¬ 
perty by heir of deceased not sniiill can c. 

Where an heir of a deceased person brings a 
suit for the recovery ol property kit by the decea¬ 
sed as prefercnlial heir to the defendant, the suit 
is not cognizable by the Small Cause Court. 
[Richardson and B. Chose, JJ.) Friyanaiu Sar- 
DAK V. iMolIE.NDKA Nath Fahik. 1924 C. 536. 

-Sch. II, Art. 2^^Award—Suit to enforce 

— Jurisdiction, 


PROV. SM. C. C. ACT (IX OF 1887), SCH. II, 
ART. 29 (c). 

A suit to enforce an award is not a suit on con¬ 
tract and is cognizable by a Small Cause Court. 
I'be jurisdiciion of the Small Cause Court is 
excluded only in eases excepted in Sch. II of the 
Act 33 C. 881; 13 M. 344, Foil. [Woodroffe and 
Chapman, JJ.) SuKAR Hajam v. Om Mohammed. 

25 1. C. 826. 

---Sch. 11. Art. 2^'-Award—Suil on — Clai.n 

(or compensation submitted to arbitration — Mer¬ 
ger of claim in award. 

If a claim for compensation has been submitted 
to arbitration and an award made, the claim is 
merged in the award and the payment of money 
directed by the award is a simple claim for muDCy 
cognizable by a Court of Small Causes The fact 
that the defendant contests ihe award is imma¬ 
terial. [Saunders. J. C.). MaunG Fo T 'K v. Ma 
S llWE Ml. 49 I. C. 62 : 3 U. B R. (1918) lu9. 

-Sch. II. Art. 24— Suit for money due on 

an award. 

Although under Art. 24 the Court has no 
jurisdiction to try a suit contesting an award, yet 
It can adjudicate on the validity of an award 
wneii Ihe suit is to recover money due ou the 
award. The Court has jurisdiction to try questions 
of title that ariose incidentally. [Pratt and 
Hayward. A.I.Cs.) Chi.man Das v. Manghoolmal 
Hemkaj. 16 I. C. 868: 6 8. L. B 85. 

-Sch. II, Art. 2^—Moveable properly of 

dcceased^suit by him Jor denial ofpllf's title by 
defendant if ousts —Jurisdiction. 

Small Cause Court has jurisdiction to enter¬ 
tain a suit by the heir of a deceased to recover 
from the detendaot certain moveable property of 
the deceased detained by him. The denial oi the 
plaintiH'b title bv toe dcteodani docs not oust the 
jurisdictun. [X. Challerjee and G^taves. 7/,). 
riK.\ SHAHU ClllKKAT ShAHU. 

27 1. c. 773 : 19 C. W. N, 614. 

-Sch. II, Art. 28— Jewels presented to 

bride—Suit for the rcltiin of. 

A claim for the return oi jewels presented to 
the plff s. daughter in lier marriage made atter the 
death of the bride ai d the bridegroom does not 
fall within Art. 28 of tlie Act. (Sundarrt Aiyer and 
^adastva Aiycr. JJ.) boNDA Chinnayya v. 
POTHALA Achamma, 37 Mad. 538 * 

23 M. L. J. 282 : 12 M. L. X. 308 : 
16 1. C. 643 : (1912| M. W. N. 887. 

-Sch. II, Art. 2S—Suil by e.xccutor. 

\ Court of Small Causes can take cognizance 
of suit by an executor or administrator for pos¬ 
session i)f the deceasetl’s moveable properly. 
11 W.K. 93; 12 B. 573 Foil. \Parlet, J.) Ma FU r. 
Ma Su. 37 I. C. 75 : 9 Bur. L. T. $01. 

-“Sch. II, Art. 29-~-Partncrship—Suit for 

dissolution and iiccount — Jurisdiction — Revision. 

A suit for accounts of a parin<.rship alleging 
dissolution ol the partnership and lor an alter" 
native relief (i. e.) to declare its dissolution, is tri¬ 
able in the regular Court and not by a Sii>allCause 
Court. [Hafiquc.J.) Indakmal t'. BUdha. 

27 1. C. 629 . 13 A. t. J- 68. 

-Soh. II, Art. 29 (c)—S»if for definite sum 

—Loan to partrtership. 
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ART.2a 


A suit for recovery of Rs. 40 advanced by 
plaintiff to a partnership business and Rs. 9 being 
the proffts arising oat of the money so advanced 
is cognizable by a Small Cause Court not being 
one for the balance of partnership accounts. 
[Beachcroft, J.) Narain Prasad v. Rameswar 
Adya. 611. C. 435. 


PROV. SM. C. C. ACT (IX OF 1887), SCH. U, 
ART. 31. 


Sch. II. Art. 31 —Suit for accounts on 


basis of an agreement is Small Cause. 

A suit based on an agreement between the 
plaintiff company and the detendant whereby 
“the plaintiff company was to supply raw mate¬ 
rials and the defendant was to execute moulding 
and casting work to be paid for at certain stipula- 

-Sch. II. Art 2^~Suilona book entry >'3tes. subject to deduction for bad workman- 

after settling accounts of partnership. subject also to the return at the end of 

• • • '■ — - each month of all such materials or metals as the 

defendant did not use lor the work he had to per¬ 
form” is not a suit for account and is not exempt¬ 
ed from the cognizance of a Small Cause Court. 
21 C. VV. N. 784 loll. {Richardson, J,) The Russa 
Engineering Works, Ltd, t>. Bhadreswar Das. 

64 I. C. 827. 


A suit on a book entry after settling accounts of 
a dissolved partnership is cognizable by the 
Small Caus5 Coutt {Johnstone, J ) Faiz Muham¬ 
mad v. Maham.mad .^akriya. 140 P. W. R 1911: 

11 I. C. 15 : 195 P.L R. 1911. 

-—Sch. II, Art. ^l-Profits of mortgaged 

land—Suit for— Value of trees cut down—Small 
causes. 

A suit by a mortgagor after redemption to re¬ 
cover from the mortgagee the profits of the mort¬ 
gaged property and the value of certain trees 
alleged to have been cut down by the defendant, 
is exempted from the cognizance of a Small 
Cause Court by Art. 31- {Ryves, J.) Basdeo v. 
Behari Lal. 54 I. C. 117. 

-^Sch. II, Art. Zl^Rent, suit for, share of 

—Small cause. 

A suit to recover a share of rent realized by a 
joint co-owner, is a suit for money had and re¬ 
ceived and is in the nature of a Small Cause suit. 
{Ryves, /.) Sukh Lal v. Nannoon Prasad. 

40 All 666 : 46 I. C. 647 : 16 A. L. J. 679- 

-Sch II, Art. Zl-Mesne profits, suit for— 

Against trespasser — Jurisdiction. 

A suit tor recovery of the mesne profits from 
which the plff. has been wrongfully dispossessed 
is not a suit of a small cause nature and the 
Small Cause Court cannot lake cognizance of 
such a suit. 11 A. L. J. 238 boll. [Rafique, J.) 
Drig Pal Singh v. Kunjal. 40 All 142 : 

44 I. C. 689 : 16 A L. J. 55. 

_Sch. II, Art. 31—S«i7 for recovery of 

money based on accounts—Amount not precise¬ 
ly ascertained. , ^ • i 

Suit for recovery of money not precisely as¬ 
certainable unless the accounts are ascertained is 
cognizable bya S.nall Cause Court as it ts not a 

suit for accounts. (Ryvei «»d ^ : 

OARMAL .. BALDEQ DAS. 

■Sch. II. Art. 31 and S. 2 Z—Mortgagee 


keeting mortgagor out of possession after morl- 
6na^ amount was paid—Suit for damages. 

^ A suit for damages on the allegation that the 
t.lff was kept out of possession of the property 
Fof a^^ar from the date of depositing the amount 
Indl fdecree for redemptiou is not cognuable 
under the article by ‘h® Sawa Cause Court. 
^Griffin. J.) SHEOBODA^n. SURMN. ^ ^ ^ 

_Sch. II. Art. 31-s«ft for recovery of 

yunnev due on acknowledgment is small cause, 

A suit for the recovery of a sum of money due 
- acknowledgment is not deba-d cog- 

Sheikh Abdud Matleb, 


Sch. II, Art. 31 —Suit for accowtls — 

What is. 

Whe/e the relation between the parties to the 
suit is such that one of them is bound to give 
accounts to the other, the suit is one for accounts. 
The mere fact that accounts are taken in a suit 
does not make it a suit for accounts. (Chatterjee 
and Panton, JJ.) JogesH Chandra Mandal v. 
Chinta Mani Bodhan. 57 I. C. 951. 

Bch. II, Art. 31 —Suit for rent by one co- 
shaver landlord. 

A Small Cause Court cannot entertain a suit by 
one of several joint landlord for recovery of sums 
collected by other co-sharers from a tenant in 
excess of their shares. {Mookerji and Cuming, 
JJ.\ UziRv. Hari Charan Dal. 37 I. C. 671. 

Sch. II. Art. Zl— Accounts, suit for — 


Wha t is. 

If in order to grant proper relief to the plff. it 
is necessary to take accounts, the suit is one for 
accounts and the Small Cause Court has no juris¬ 
diction to try it, as it comes under Art. 31, Sch. II 
of the Act. {Mookerji and Cespersz, JJ.) Kailas 
Chandra v. Karenenda Ghose. 

10 I. C. 883 :24 C. I. J. 187. 

Sch. II, Art. 31 —for accounts — 


Nature of. 

A suit for an account within the meaning of 
the article is a special form of suit. The distin¬ 
guishing feature of these suits is the defen¬ 
dant’s duly to furnish detailed accounts; 
The plaintiff advanced money to defendant 
upon the security of yarn which the defendant 
agreed to sell to plaintiff for sale as commission 
agent. The yarn was sold by plairttff and the 
price credited to defendant. A suit bv plff. for 
recovery of certain sum due from defendant is 
not covered by Art. Zl.(Shadi Lal, J.) Muhammad 
Said v. Tiddoo Mal. 34 p . 

411 C. 46 : 109 P. W. R. 1917. 

-- Sch, 11, Art. 31 —Suit for damages for 

breach of covenant for title is small cause, 

A suit for damages for breach of covenant for 
title is net excluded from the cognisance of the 
Small Cause Court. iKrishttan, J.) Rajammal 
A lYAR V. Krishnasami Iyengak. 

15 L. W. 35 . 1922 Mad. 300, 

Sob. II, Art. 81 —Profits of land—Suit 


for—No Prayer for accounts—Small Cause, 
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ART. 31. 

A suit for a specific sum as a half share of the 
profits of land in which no accounts are asked 
ior is a suit of a sm ill cause nature. {Bakewcll 
and Phillips. Jj.) Hammakke HeNGsU v. 
Kocmappa R w. 52 I. C 631 : 26 M. L. I. 245. 

-3ch. II, Art. 31 — Definite sum—Suit for 

—Small Cause. 

The mere fact that accounts have to be looked 
into in order to ascenain the correctness or other¬ 
wise of the atno'UU claimed by the plaintiff would 
not render the suit one for a'^counts under Art 3l 
ot the Provincial Small Cause Courts Act. (Ku- 
maraswnmy Sastn, J.) Ukkandan Nayar v. 
Shankar Vauma Raja 24 M. L. T. 453 : 

48 I C 94 : (1918) M. W. N. 717- 

-Sch. II, Art. 31— Crops harvested before 

and after delivery of possession, claim fur — 
Nature of claim. 

Per Seshagiri Aiyar, 7, —The claim for the 
crops harvested and removed before delivery of 
possession is one for an account and is triable 
only by rej*ular Courts. The claim for subsequent 
cutting and carrying away of the crops is a claim 
for damages and thus cognizable by a Small 
Cause Court. (Abdur Rahtm, Offg, C. J. and 
Seshagiri Aiyar, J.) Ramaswami AiyanGAR v, 
Govinda Aiyar. 31 M. L J. 839 : 

20 M. L. T. 612 ; 38 I. C. 1 : 5 L. W. 443. 

-Sch. ll. Art. 31— Jurisdiction — Small 

Cause Court. 

Suit for specific sum between Principal and 
Agent when the accounts between them have jet 
to be settled, is a suit for an account within Art. 
31. {Sadasiva Aiyar, J.) Mariappa Nadan v. 
Arunachalam Chetty. 3 L. W. 143 : 

33 I C. 16 : (1916) 1 M W. N. 162. 

-Sch. II, Art. 81—S«i7 against Agent for 

value of goods not accounted for. 

A suit against an agent lor the value of go ids 
not accounted for is not a “suit for account” and 
is cognizable by the Court of Small Causes. 
{Miller, J.\ Malaya Pillay Nadan v. Venga- 
NAN. 24 I. C. 764 : 1 L. W. 180. 

-Sch, If, Art. 31 — Specific sum of money—^ 

Sui* for account — Agency — Jurisdiotion—Test of. 

Article 31 of the Act applies to ca-cs where the 
relationship of the parties is such that one of them 
is bound to render accounts to the other notwith¬ 
standing the fact tliat the plaintiff might have pul 
a dehnife money value upon his claim 1^12 M. 
W. N. 36 Foil. The mere f-ict t lat a question of 
agency arises is not enough to lake tlie suit out of 
the cognizance of a Small Cause Court. A suit 
to recover a specific sum of money would often be 
enteriainable by it. (Beusou and Sundara Aiyar^ 
JJ.) Varaoarajulu Chkttiar V. Patra Nara- 
YANA SWAMY Chetty. 14 M. L. T. 46 : 

24 M. L. J. 693 : 2o I. C. 618 : 

(1913) M. W. N. 879. 

-Sch. II. Art SI—Applicability of. 

Art. 31 of Sch. II applies only to cases where 
the relationship is such that one of (he parties is 
bound to render account to the idher. So where 
the plaintiff claimed Rs. 500 from a certain person 


PEOV. SM. C. C. ACT (IX OF 1887), SCH. 11 

ABT 31. 

without alleging that any other defendant was 
bound, held that the suit was of a Small Cause 
nature. {Sundara Aiyar and Spencer, JJ.) Chidrie 

KRISTAPPA V. SlDDAMOETTI YAMANAPPA. 

11 M. L. T. IS : 13 I C. 169 • 
(1912) M. W. N. 36. 

-Sch. II, Art. 31— Trespass—Suit for da¬ 
mages— Small Cause nature. 

A Small Cause Court has jurisdiction to enter¬ 
tain a suit for damages for trespass resulting in 
the carrying away of standing crops as land tres¬ 
passed, where such damages are capable of being 
measured by the landholder’s share of the stand¬ 
ing crops. 17 B. 42 Dist. {Ayling, J.). Ramu 
Aiyar v. Swaminatha Iyer. 35 Mid. 726 : 

21 M L. J. 442 ; 11 I. C. 31 : 

(1911) 2 M W. N. 189. 

-Sch. II. Art 31 — Title suit involving 

question of jurisdiction. 

A Small Cause Court is not deprived of 'ts juris¬ 
diction merely because a question of tide is in¬ 
volved in a suit 2^ I. C. 974 ; 37 B, o75 Foil, 
(Drake Brockman, J. C) Bhanya v Naka. 

31 I. C. 6 : 11 N, L. R. 160. 

-Sch. II, Art. 31— Suit for accounts— 

special feature. 

A “suit for an account’* is a special form of suit 
and does not include every case in which accounts 
have to be looked into in order to ascertain whe¬ 
ther the amount claimed by the plaintiff is correct 
or not. The disiinguishing feature of these 
cases seems to be the defendaot’s possession of, or 
duty to furnish, detailed accounts, the plaintiff 
being more or less precluded, by reason of the 
nature ot the relaii'^ns between the paitics from 
putting the precise pecuniary outcome of those 
relations of the Court. {Drake Brockman, J. C.) 
Maroti V. Balaji. 14 I C 786 : 

8 N. L. B. 36. 

-Sch. II, Art. 31— Accounts, suit for—Suit 

for ascertained sum—Profits wrongfully received. 

Plaintiff’s suit for a sum alleged to be the pro¬ 
fits of property received by oefendant under an 
arrangement is cognizable by Small Cause Court. 
A suit for an ascertained sum is not excluded 
from the cognizance of the Court of Small Causes 
under Art 3l of the Act by reason of the defen* 
dant raising a plea of accounts. F^very case in 
which accounts may have to be looked into is not 
a suit for accounts. The question whether a suit 
is cognizable by a Court of Small Causes or not 
must be determined only by reference to the 
plaint. {Roe and JJ.). Rajiva Nar.\Y.\N 

f. Kir.\t Narayan Singh-. 

3 Pat. L. J. 423 : 1918 Pat. 56 : 

43 I. C, 755 : 4Pai. L. W. 70. 

-Soh. II. Art. S\—Suit for mesne profits 

is not Small Cause. 

Art. 31 of Sch. IT of the Pro Small Cause C''urt 
Act withdraws from the jurisdiction ot a Court of 
Small Causes a suit for mesne pro6t9. ?5 B. 85 : 
25 M. 108 foil; 23 C. 884 not foil. iSaunders^ 
Maunq Tun E. v. Mauno Shwe Tha. 

66 t 0. 368 : (1921) 4 XJ. B. B. 83. 
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-Sch. II, Art. 32—Sa/vflgc, suit for—Small 

cause nature, 

A suit lor services rendered in saving cargo 
from a leaky boat is not a suit for salvage and is 
thus cognizable by :5maM Cause Court {Robin- 
son, /.). A. W. PiLLAT V. C. K. Sheikh Ebrahim. 

36 I. C. 10 : 9 Bur, L. T. 163. 


-Sch II, Art. 34 —Contract of Insurance 

—Suit on. 

A suit on a contract of Insurance is not main¬ 
tainable it' a Small Cause Court under Art 34. 
Sch. II of the Act. Held that the contract in 
question was one of life insurance. (Stephen and 
Mullick, JJ.) Rasik Chandra v, Chandra 
Kumari. 

20 I. C. 166. 

-Sch. II. Art. 35 —Suit for damages for 

misappruprtation is not small cause. 

The cutting down of trees belinging to other 
person^' and misappropriating them is an offence 
against prooerty punishable under Ch. XVII of 
the Indian Penal Code and a claim for damages 
is not maintainable in the ^mall Cause Court. 
{Rafigue, /.). Dukhi v. Dhanm Misir. 

21 A. L. J. 357 : L. B. 4 A. 215 : 

1923 A. 643. 

-Sch. II, Art. 35 —Sm*7 by landlord for 

recovery of trees cutaway by tenant is small cause. 

A Zamindar sued his tenant for a certain sum 
of money alleging that the latter had wrongfully 
cut and carried a tree belonging to him and the 
tenant pleaded the tree was his own. The Small 
Cause Court decreed the suit and the delendsnt 
applied for revision. f/eW that the case did not 
fall within Art. 35. Cl. l2i of the Prov. Sma'l 
Cause Courts Act and that the High Court was not 
oblif*ed to interfere even if the plea of the defend¬ 
ant was a good one. {Li'^dsay, J.) Konwar Pal 

V. Bakshi Madan Mohan. 

21 A. L. J. 213 : L. B, 4 A. 172 : 

1923 A. 428. 


the suit IS not excepted under the article. (Shadi 
Lai, C J. and Brasher. J.) Shiv Gir v. Kazan 
GiR. 3 L. 369 : 1922 Lah- 451. 

, Sch. II, Art, 35 (h )—Suit for damages for 

infringement of monopoly is small cause. 

A suit by the bolder of a monopoly for a cer¬ 
tain year against the previous year’s holder for 
damages for infringing his monopoly does not 
fall within Sch. 11, Art. 35 Ih) of the Prov. Sm. C. 
C. Act and is hence cognizable by a Small Cause 
Court. {Martineau, J.) Ramji Das v. Jai Gopal 

1923 Lah. 244.* 

-Sch. II. Art. 35 (i) as amended by Act VI 

of 1914 —Suit for damages for wrongful act _ 

Small Cause Court —No jurisdiction. 

The Small Cause Court has no jurisdiction to 
try a suit for damages for defendant’s tearing and 
damaging plaintiff's fish-net and allowing the 
fish therein to escape, as the allegaiions make 
out an offence against property under the I.P.C. 
{Chatterjee and Beachcroft, JJ.). Adu Malo v. 
Nagar Bashi Malo. 33 I. c. 728. 

Sch. II. Art. 35 (i )—Contract to allow 


plff. to drain land — Breach — Damages — Juris¬ 
diction. 

A suit for damages for breach of a contract to 
allow plff. to drain the water from his field into 
deft’s. IS not within Art. 35 (i; of the Act, and is 
triable by a Small Cause Court. {Seshagiri Aiyar 
J.) SooRiYAN V. Natesan Pillai, 

26 I. C. 44 : (1914) M. W. N. 497. 

®®h. II, Art. 36 (ii —Contraot of betro- 


thal-Breaoh of—Suit for damages-jurisdietton. 

A suit tor compensation lor breach of contract 
ol betrothal and loss of provisions, etc., is not 
cognizable by a Small Cause Court under An. 35 
(g) ol the Act. [Benson an i Sundara Aiyar, JJ.) 
Mohideen Kuttii'. Parker. 

38 Mad 274 : 13 M. L. T. 497 • 
19 I. C. 700 ; {1913> M. W. N. 637.’ 


Sch. II, Art. Sb-Suilfor compensation Damages-Suit 


-- xiy -• 

for wrongful removal of trees is small cause. 

A suit by the plaintiffs for the recovery of the 
price of certain trees alleged to bave been wrong¬ 
fully cut and misappropriated by the deferidants 
from the lands of the plamtiff, is maintainable 
in the Small Ci'ise Court. [Cuming and Panton, 
n \ MibzaDilbar Hossain n. Sadaruddin 
CHOWDHDRY. 27 C. W. N. 469 : 1923 Cal. 568. 

___Sch, II, Art. 35—S«i7 for damages—Ob¬ 
struction to irrigation is not small cause. 

A suit for recovery ol damages sustained in 
ronseauence of the defendant haying prevented 
the D?ain(iff from watering his fields ^ 

ain well fulls under Ar.. 35. Cl. 2 of Sch. II to .he 

Prov. Small Cause Courts Act. (Marttneau, J ). 
CHHAj;U U. Q'lTAB^D.Nj^ ^ ^ ^ gg 

_Sch. II, Art. is—Criminal intention 

necessary for the article to apply. 

Where iu the plaint there is no definite allega¬ 
tion that the defendants had the intention 

for th® meohoued, 


A claim for damages to the plaintiff's wall by 
the defendant’s diversion of his own water course 
is not wiihin Art. 35 (1) of Sch. II j20 B. 283 
Foil.) (Lindsay, J.C.) Jagdat v. Jagmohan. 

461. C. 801 : 21 0. C. 138. 

Sch. II, Arts 35 (ii| and 43 (a)—S mz7 to 


recover ornaments pledged—Identification im¬ 
possible — Procedure. 

A Court of Small Causes can take cognisance 
of a suit to recover pledged ornaments or in ♦he 
alternaMve for their value. Neither Art 35 '{,i) 
nor 43 [a) applies to such suits. Where identifi¬ 
cation of the ornaments in such suits is impossi¬ 
ble, the court should pass a decree for the amount 
compensating plaintiff tor the ornaments. (Ban- 
nerjte, J,) Mathura v. Raghunath Saha, 

18 A. L. J. 354 : 66 I. C. 663 ; 

2 U. P, L. B. (A.) 412. 

-—Sch. n. Art. 35 (ii )—Suit for paddy 
wrcngfuUy and forcibly taken away. 

A suit to recover the value of paddy wrong- 
fnlly and malidously cut and taken away by the 



CIVIL DIGEST, 1911—1923. 


1071 


1072 


PROV. SM. C, C ACT (IX OF 1887), SCH. 11. ABT. 
35 (ii). 

tldetidaot from the possession of the plaintiff is 
not tri »ble by a Court of Small Causes. {Teunon 
ituii Ncwbonld, JJ.) L\ll’ Sakd.^r v. Ouedali 
Mrioha. 45 I. C. 15. 

---Sch. II, Alt 35 (ii)—Sni{ for tiamage’i 

for cutting and carrying away trees. 

A suit for recovery of damages for trees alleged 
to have beeo forciblv cut and taken awav is not 
triable by a Small Cause Court. (Phtcho and 
^cwboiild, JJ.) Helali'Dui ^?OLLA V Abdul 
GAFUk. 41 I. C. 936. 

-Sch. If, Art. 35 (iil —Suit for comfen' 

saiion tot ttees wrongfnUy cut and removed not 
small oanse. 

Where a vendee of trees intcndc<l to be cut .nul 
sold brings a suit for d im tges. it falls under Art. 
35 (2) of the Second Sohedulc oi the I^rovincial 
Small Cause Courts Act as amended by Act VI 
of 1917 and it is excluded from the cognisance of 
a Court of Small Causes. ( Lc Rossignol. J.) Bik 
Sen V. Raja Ram. 1924 L. 71. 

-Sch. II, Art. 35 {iil— Suit to recover share 

of ofjerings at temple is small cause. 

A suit to recover ihe value of a share of certain 
offerings made at a temple and also the value oi 
certain movables alleged to belong exclusively to 
the plaintiff as Mahant of the lemple docs not 
come within the exemption contemplated by the j 
second clause of Art. 35 of Schedule II to tlic • 
Small Cause C'uirts Act and is. therefore, cognis- ! 
able by a S.mall Cause Court, [.ibdul Raoof,J.) \ 
Smv Gik V. Kha/an Gir. 69 1. C 275. I 

( 

--Sch. II, Art. 35 (ii)—Sni/ for value of \ 

fruit removed from a tree is not small cause. 

A suit for value of fruit removed by deft, from ' 
a tree which plff claimed to be his. a Small Cause ' 
Court has no jurisdiction to try. {Chevis, J ) 
Nabi Baksh V. Muhammad Ali 3 Lah. L. J. 380 

--Sch. II. Art. 35 (ii)— Suit for refund of — 

Misappropriated rent is not small cause. 

The plaintiff held certain land in an estate 
though he was not lormally recorded as tenant. 
The amount paid by him had not been credited | 
by the detendant Ziledar of the stale against tlie 
rent due from llie plainiifl and must therefore 
have been misappropriated. Hcld^ a suii to re¬ 
cover money paid to the defendant and 
misappropriated by him is a suit for compensa¬ 
tion Within the meaning of article 35 fii of sch 
V of the Prov. Sm. C. 0, Act. 4 8 Cal. 879 Foil. 
{Daniels, A. J. C.) Utta.m Prasau v. Kodai. 

26 0. C 200 : 9 0. & A. L R. 23 : 

1923 uudh 38 ( 1 ). 

-Sch. II, Art 35 (ii)— Suit for competisa- ! 

tion —Unlawful cutting of trees. I 

A suit for compensation (or unlawful cutting of 
trees which would constitute an offence of mis¬ 
chief or theft punishable undi r Ch XVIi of the 
Penal Code falls within Art. 35 (idol Schedule U 
of Prov. Sm. C. C. .Act and is »iot cognizable by 
a Small Cause Court. Wazir Hasan, J. CM. 

MT. SHAHIDAM V. J .iCJANNATH. 

4 U. P. L. B. (J. C.) 23 : 8 0. L. J. 694 ; 

1932 Oudb 161 


PROV. SM. C. C. ACT (IX OF 1887) SCH. II, ART. 

35 (I). 

---Sch. II, Art. 35 (ii)—Srut for damages 

for trees cut—No offence under Ch. XVII, Penal 
Code disclosed—Small cause. 

Where the plaint in a suit for damages for trees 
wrongfully cut. did not disclose an offence under 
Ch. XVII of the Penal Code and theie was no 
allegation that the act was done fraudulently or 
dishonestly : held that the suit was of a Small 
Cause nature and no second appeal lies from a 
decree passed therein. [Lyle, A. J. C.). Kannar 
S iNUH V . Ujagar Singh. 

3 U.P.L.H. (J. c.) 18 : 65 i C. 7 ; 8 O.L.J. 391. 

-Sch. II, Art. 35 (ii)— Criminal prosecu¬ 
tion—Suit for damages—Not small cause. 

A suit by plff. (or damages for mental and 
physical worry and the cost of a criminal pro¬ 
secution In wliicli the deft, was convicted of 
criminal breach of trust, is exempted from the 
jurisdiction of a Small C.iuse Court. (Dnwirfs, 
A.J. C.) .Musammat Sughra V, Ram Lal Misra. 

59 I C. 593 : 93 0. C. 362. 

-Sch. II, Art. 35 (j) — Illegal attachment — 

Suit for damages —Jm isdiction. 

A suit for damages for illegal attachment is 
excepted from the cognizance of the Small Cause 
Court under Art, 35 (j) of the Act. [Tudball,}.) 
Muzaffar Husain v. Busan. 

18 I. C. 695 : 11 A. L. J. 91. 

-Sch. II, Art. 35 (j)—SuH/or damages for 

wrongful execution is small cause. 

Where a dccrec-liolder omits to certify pay¬ 
ments of a decree outside court and executes 
the decree and realises the decree amount, a suit 
by the judgment-debtor lor damages is maintain¬ 
able in a Small Cause Court. (iVunng Ktn, J.) 
Maung Myo V. Maung Kiia. 

11 L. B. R. 429 : 1 Bar. L. J. 207 : 1923 Rang. 88. 

-Sch. II. Art. 35 (ll—/ njif^y lo the person 

—suit for—Assault with n shoe—Small Cause 
nature. 

A suit to recover damages from the deft, who 
ran after plff. with a shoe in his hand, thr»*aten* 
ing to beat him and using vulgar and abusive 
language, is a suit for “injury to the person” 
within Art. 35 (1) and therefore is not within the 
c 'gnizance of the Small Cause Court. The Act 
Cf^mplained of is au assault and an offence 
affecting the human body. {Scolt C.J. and Russel, 
J.) Gobind Balkrishna JOSHl V. PanduraNG 
ViNAYAK JosiH. 36 Bom. 443 : 

15 I. C 505 : 14 Bom. L. R. 323. 

-Sch II, Art 35 (1)— Suit for compensa¬ 
tion for wrongful cutting and removal of tree. 

A suit for compensation for unlawfully cuiting 
and removing a tree and misappropriating crops 
is not cognisable bv Small Cause Court. (.Woo- 
kerjeea^d Beachcrofl, JJ') Ram Prasad PRA- 
MANIK V. SKICHAHAN M \NDAL. 

31 C. W, N. 1109 : 41 I. C. 276 : 27 C. L. J. 694. 

-Sch. II, .Art 35 (I)—Smi7 to recover money 

—Jurisiiiciction of Small Cause Court. 

A suit to recover a sum of money from the de¬ 
fendant police orticers on the ground that it was 
a bribe extorted by them from the plaintitf is cog- 
niz.ible by the Small Cause Court. {Chilly nrtd 
Chalterjee, JJ.) Kakimuddin Ahmsd 
NAIMULL.AH. 9 I, c. 683 ; 16 C. I J- 810* 
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- Sch. II, Art. 35 ( 1 )— Jurisdiction~Com- 
fensatton for losing wife. 

A suit for the recovery of money as compen¬ 
sation for losing the wife is not cognizable by a 
Court of Small Causes and a sec nd appeal lies 
{Scott Smith and Dundas, JJ.) Abbas Khan v. 
Nur Khan 11 . 574 . 5 $ j. q jg-y. 

2 V. P, I. B. (L.) 160 : 68 P. w. fi. 1920. 

Sch. II, Art. 35 (1)— Personal injury 
caused through an animal, suit /or—Qui lacit 
per se— Applicability of maxim. 

A suit for damages for personal injury caused 
through an animal falls wiihin Art. 35 {l». To 
such an act the niaxim Qui facit per se applies 
and the position is the same as it the defts. have 
touched the plff. with the substance. 13 W. K 434 
Dist. {Urake Brockman, J.C.) Nama v. Gopalya. 

32 I. C. 236 : 12 N L.B. 7. 

-Sch. II, Art, Maintenance, fixed — 

Suit for arrears of fixed maintenan'e^Jurisdic- 

tion 

A suit for arrears of fixed maintenance against 
deceased husband's brother, on the allegation 
that the delendant took the property by bis father's 
will, subject to a charge of maintenance, is one 
for miimenance and thus not cognizable by the 
Small t'ause Court. {Piggoit, J ) Munir-ud-din 
V. Samira Unnissa Bibi. 40 All. 62 : 

42 1 C. 903 : 15 A. L. J. 667. 


PEOV. SM C. C. ACT (IX OF 1887). Soh II, Art. 

being based on a contract was not one relating to 
maintenance within Art. 38. 20 Mad. 2^ • 14 M L 
J. 480 Foil. 26 M. 321. Dis.. and Natt', 

JJ.) Annasawmi Sast^ IGAL V. Ramaswamy Sas- 

27 I. C. 824 : 2 I. w. 103 

■ II. Art 38— Jurisdiction, 

A suit for the recovery of the value of paddv 
by the maimenarce holder is crgnizabie bv a 

Court; such a suit does not tall under 

Art. 38. (A/»//cr, y.) Annasawi sastrigai. r. A S 

Kamasami Sastrigal. 38 Mad. 553 : 22 I. C. 39 * 

1 L. W. lo! 


Sch. * 1 , Art. S8'^Maintenance — Suit on 
agreement to pay maintenance to a chtld'-^Juris- 

diction- 

® nioney agreed to be 

paid for the maintenance of a child is a suit for 
maintenance and is, iherefore, not c gn.zable by 
me Small Cause Court under Art, 38 16 B 267 ■ 
^ 29. Ret. iRigg,J.) Maung Po Myang 

9I-.B.R. 61:38 1.0.209: 

10 Bur. L. T. 239. 


Bch. II, Art 38— Maintenunce—Juris' 

diction ^Small Cause Courts. 

Suit for damages as arrears of maintenance 
for three years is a suit lor maintenance and is 
not therefore not cognizable by Small Cau^e 
Court. Hence a second ao( eal lies in such suit. 
{Piggott, J.) Muhammad Husain v. Nur Jahan. 

16 I. 0. 13 : 10 A. 1. J 185. 


-Sch II, Art. 38— Maintenance^Suit for 
arrears of maintenance by assignee thereof. 

A suit lor arreais of maintenance due to a mem* 
bar ot an Aliyasaotana family and assigned to 
plff. is not cognizable by a Small Cause Coutt. 20 
M. 19, Poll. {Oldfield and Seshagiri Aiyar, JJ. 
Seshappa Heggade V Chandayya Heggade 

63 I. C. 665 ; 37 M t. J. 402. 

___Sch. II, Art. 38— Maintenance^ meaning 

of’ 

Mainfeuance is a sum of money payable by a 
person under an obligation either b^ law or spe¬ 
cific contract. A suit by the guardian of ihe per¬ 
son ol a minor against the guardian of the pro¬ 
perty to recover the money ordered by Court 
is not lor maintenance. {Kumaraswami Sasiri, 
J i MANIKA MAYIKAR V, SWARNATHAMMAL. 

32 1.0.547. 

_-Sch II, Art. SS—Mamtenance—Suit on 

agreement — Jurisdiction. , . 

Where two sons agreed among themselves that 
their mother should reside with one of them arid 
that the other should pay his brother a certain 
Quantity of paddy by way of maintenance to the 
mother but fell into arrears and therefore the sons 
of the brottiers with whom the mother lived, sued 
the other brother in the Small Cause Court for 
arrears due. Held, that the suit not being by the 
maintenance holder bersell for maintenance but 


#■ c 39 (iij— Obstructing irriga- 

tion—Suit for damage>--Noi Small Cause. 

A suit for damages for loss sustained in conse- 
quence ot I e defendants having prevtntedthe 
pla miffs from irrigating their fields from ce.tain 
wells fails Within Sch. ll, Art. 35 (iij of the Pro¬ 
vincial sm. Cause Courts Act as ihe acts would 
constitute the offence of mischief and is not 
cognizable by ihe Small Cause Courts Act. 

7 would apply. {Martineau, 

J.) CHAjju V, Muhammad. 6 Lah I. j. 91 • 

1923 Lah. 38* 


c / / ^0—Dharat collections-^ 

Suit for—Small Cause Suit. 

A suit for a share of dharat collecii )ns against 
a shaie-holder or a person who has wrongfully 
receded it is cognizable by a Civil Court and is 

D ^ Cause suit. {Arthur 

Ketd, C. J.) Mohar Singh v Taj Mohambd 

120 P. R. 1912 : 64 P W. R. 1918 * 

18 I. C. 632 : 103 P. L. R. 1913.* 


Jurisdicufn.^^' suit for- 

A suit by one of the heirs of a deceased Maho- 
medan for recovery from the other co-heirs of 
his share of debt due by the deceased and paid 
Off by the plff. js cognizable by a Small Causf* 
Court. {Richards, C.L and Tudbalt, /. Mahomed 
Ali V Tamiz-un-nissa Bibi. 41 ^ll 51 . 

47 I. C. 842 : 16 A. L. J.*787.' 

] ^^~^ontrihution — Judg¬ 
ment — Debt. ® 

Where a decree for maintenance has been 
passed against three brothers and one of ihem is 
made to pay the whole amount, and sues his 
brot^hers fur contribution the suit is maintainable 

in the Small Cause Court. 30 M. 212 • 14 M r i 

^0 R^. {Piggott and Walsh, JJ ) ’ Ant Ram v 

MITHAN LAL. 4q ^jJ jgg . 

45 1. C. 660 : 16 A. L. J. 44. 

Soh. n. Arts. 41 and \2—Contfibutien, 


suit for — Jurisdiction. 


C D—VOL. IV 68 
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aHOV 8 M. C C. act (IX of 1887). Sch. II, Art. 

4t. 

A suit bv one co*raortgafifor against the other 
co-inongigors for contnbunon in respect of 
luoocy paid by him for the redenptioti of the 
raorlgagtJd prope'tv is not cognizabl*^ by a Small 
Cau-^e Cjurt {Banerji, J > Pauaimand Singh v. 
GoviNL) Singh 29 I. C. 247 : 13 A. L. J. 694. I 

-—Sch II. Art. 41— Decree for arrears of 

rent against joint tenants realized from one 
tenant Contribution. 

Arrears of rent against several tenants occupy¬ 
ing 8 epara<e fields in one and the same khata has 
been realized ‘vo n piff. Hetd^ a suit lor contribu¬ 
tion against others is barred by Art. 41 from the 
cognizance of a Small Cause court. [Chamier, J ) ! 
Fatima Bibi v. Hamioa Bibi. 

28 I. C. 687 ; 13 A. L. J. 452. 

■ -Sch. 11 Art. 41— Suit to recover amount 

paid bv purchaser for encumbrance on property 
sold free of all encumbrances — Compensation. 

A suit by the vendee against ihe vendors for 
recovery of the mi>ne> paid by him for an encum 
brance on the properly sold represented lo be 
free of all encun.brances is a suit for compensa* 
tioo and not lOr contribation and is c igi izable by 
the Small Ciu-e Court. {Banerjie^ J.) Sakju 
Panday©. Mulloo ChaUdhuky. 

26 I. C. 909 : 12 A. L. J. 1279. 

-^Sch. II, Art. 41 —Suit for contribution 

against co‘fudgtnent debtors—ztmall Cause. 

Two suns, one for damages lor breach of con 
tract to deliver land in joint possession oi piff. 
and defts. and tne other for mesne profits we.*e 
decreed with costs and the decree-holder recover¬ 
ed toe decretal amount from the piff. aljne. hlffs. 
hied two suits against defts. for the share of the 
money. Hetd, die suits did noi fall within Art. 41 
and the subject matter being less than Rs. 500, no 
second appeal was competent. (Teunon and 
Ntwbouldy JJ.) Kailash Chandra v. Chandra 
Kanta 621.0.651. 

-Sch. II, Art. 41— Suit for contribution 

against joint tort-feasors is Small Cause. 

A su t lor contribution by one tort-teaser aga 
insi his joi il tort-feasor where the sum claimed 
is belovv Rs. 500, is a Small Cause suit and n • 
second appeal lies. [Teunon and Abdul Majid. 
JJ.) Govinda Sundar V. Mohesh Chandra. 

62 I. 0. 504 

■ Sch. II, Art- 41— Contribution^ suit for — 
J urisdiction. 

A suit by some of several persuns bound by a 
common liability, who have discharged the joint 
obligation, to compel their co-sha'crs to make 
good their shares falls wiihin Ait. 41 of the Act. 
{MooKerjee and Beachcrof>, JJd Rajani K*NTa 
Ghosh v. Ram Nath Roy. 2o C. L. J. 200 : 

27 1. C. 66 : 19 O. W. N. 468. 

—-Sch. TI, Art. 41 —sad for conlrtbulion 

—Suit for money paid by plaintiffs for the benefit 
of defendants. 

Whe.e the plaintiffs deny that they were liable 
lo satisfy the judgment-debt which they satisfied 
and which was recoveiable only from the defend- 
arils, a suit for recovery of monoy paid by them 
is not a “ suit for contributijn ” and is therefore 


PHOV. ISM. C. C. ACT (IX OF 1887). Sch. 11, Art. 
41. 

c gnizable by a Small Cau^e Court. [Mookerjee 
and tieaclwt oft, JJ.) Satya Bhushan Bando- 
padhyaya V . Krishna Kali Bandopadhyaya. 

20 C. L J. 196 ; 24 I C. 2o9 : 18 C. W. M 1308. 

-Sch. II, Art. 41— Contribution, suit for — 

Jurisdiction. 

A suit for contribution by a co-sharer against 
another co-sharer whose name appears as re- 
eorutd tenant though he has sold away his share 
in respect of money paid by the plft. towards a 
decree passed agiinst the delt. as recorded tenant 
comes under Art 41, as the deft, hlls a represen- 
lative capacity in such suit [Stephen and 
Richardson, JJ.) Batuk Nath Manual v. Bipin 
Behari Chaudhuri. 16 C. W. N. 976 : 

17 I. C. 9u ; 17 C. L. J. 179. 
■■■"Sch II, Art. 41— Contribution, Suit for — 
Second appeal. 

Where an ex parte decree was obtained against 
the I laioiiff for rent ol certain lands of which he 
was the legistercd tenant but in which he had an 
ii.tcrtsi at the time of suit and the plaintiff paid 
off the decree and sued for coninbuiion the per¬ 
sons who bad an interest in ihe land and the suit 
amount was less than Ks. 50U held that the 
suit was nut excluded by Art. 4 1 of the Act and 
that no second appeal lay. {Stephen and Rich’ 
arason, JJ.) Gagan Chandra Das v. Ramdhan 
Dhak. 14 1. C. 736. 

-Sch. II, Art. 41— Contribution, sud for-^ 

Decree jointly against two—Satisfaction iy one, 
A decree against cenain joint owner was exe¬ 
cuted against pltf alone who sued defendant, 
Ihe other owner in the Small Cause Court to re* 
cover hall of the amount paid by him, Held, that 
the Small Cause Court has no power to take 
cognizance of the suit being one for contribution 
by a shaier in joint property in respect of a pay¬ 
ment ma c by him of money djc from a co-sharer. 

I he fact of the plaintiff pa> ing a decree against 
nim and ihe dett. instead of paying the ainooDt 
beiore it was sued lor, makes no diflerenco. 
40 A 135 Kc! and 15 w. 15S [Martineau, J*) 
Nand Lal V . Harbans Lal 2 Lab. L. J. 887. 

-Sch. II, Art. 41—Cow^ribw/ion. suit for — 

Undissolved partnership. 

A suit for contribution will lie on the small 
cause side even ihough the dcot in respect of 
which ihe decree was obtained was one relating 
lo a partnership trade carried on between plain* 
tiff and deft, jointly unless the partnership is onc 
undissolved and continuing (5'andara Aiyar, J.) 
Gudlavbllaru Veskataratnam t». Vella 
Thambi Venkataratnam. 11 M. T.. T. 188 : 

16 I. C. 218 : (1918) M. W. N. 384. 

-Sch 11, Art. 41 —Smi7 for contribution— 

CognizabiHty. 

A Court of Small Causes can try suits for 
C'^ntrib 'tioD. (S/war/ and Kanhaiya Lal, A J. Cs>) 
Bhagawati Prasad Singh i'. Muhammad abdul 
Hasan Khan. 46 I. C. 936 : 6 0 L. J. 109. 

-Sch. II. Art. ^ 1 — Suit by one of several 

joint under-proprietors against others for cohtrt- 
button 

A suit by one cf several joint undcr-propnetors 
who satisfied the decree for arrears ol lent 
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PKOV. SM. C. C. ACT (IX OF 1887), Sch. 11, Art 

passed jointly against them for contribution 
against the other joint undc'-proprieiors »s not 
within Art. 41 and so cognizable by a Small Cause 
Court. 28 4^92 Foil. 23 C l 8 :t Disc (Lindsay, 
J. C.j SURAj Bakhsh SiSGH V. Raghubar Singh. 

24 I. C. 28 : 1 0. L. J. 244 

Sch- II, Art. 41 —Claim under Ss. 69 and 
70 of the Contract Act is small cause. 

A su t for the recovery of money under Ss. 09 
and 70 ot the Contract Act does not fall within 
Art. 41 of Sch II to the Prov Small Cause Courts 
Act and is therefore not excluded irom the cogniz¬ 
ance of a Small Cause Court. {Buckmll, /,) Sura- 
DHANl DEBI V. HARI ChARAN MaHTON, 

1921 P. H. C, C 298 : 3 Pat. L. T. 122 : 

1922 P. 337. 

-Sch, If, Art. 41— Payment of rent by 

mortgagor for the mortgagee — Contribution. 

A mJrtgaged his holding to B, who agreed to 
pay portion of the rent to the landlord A having 
paid the whole rent to the landlord to pre¬ 
vent ihe sale of the holding, sued B for contri- 
buiioo in the Court of Small Causes. The suit 
was held to be barred irom its cognizance by 
Art, 41 as A and B were joint holders of the 
holding and the suit by A is to recover nione' 
due by another co-sharer. [Jwala Prasad^ J.\ 
Ram Sarup Palhak v. Hazari Mahton. 

57 I. C. 595. 


PUBLIC COKVEYANCES ACT (VI OP 1863), S. 18. 

defendant in collusion with some Railway ser¬ 
vants took some coal belonging to the plff. and 
misappropriated it. Plaintiff and defendant had 
B .me discussion over it as a result of which the 
defendant executed a chit promising to pay a par- 
ticular sum rn^dc up in a particular way. The 
plaintiff iD.suing on the chit alleged fraud and mis- 
appropriaiion on the part of the defendant 
o. his executing a chit. The plaintiff claimed in¬ 
terest at 24 per cent, which was awarded by the 
court b^low. Held in revision,that the suit was one 
upon the chit executed by defendant and was not 
one lor damages either for theft ot coal or for the 
conversion of the coal in any sense. Consequently 
the suit was maintainable in the Small Cause 
Court. Though 24 per cent, was a high rate of 

interest it could not be said that the Court had no 
jurisdiction to execute it. (Rankin, J.) Rakhal 
Chandra Chatterjee v. Rohine Kumar Chat- 
TERjee. 27 U. W. N. 649 : 37 C. L J. 399 : 

1923 Cal. 650. 


Sch. II, Art. 43 (A) —Criminal offence 


———Sch II. Art. ^2—Joint mortgagors — 
Meaning of - Liaoility. 

Where one of two executants of a mortgage 
had no interest m the mortgaged properly and did 
noi purport to transfer any interest still they coii- 
sUlute joint mortgagors and b tn of them would 
be persoiiaUy liaole. KGokul Prasad, J.) Amar 
Deo Pande v. Gava Pande. 

1923 A. 408. 

-^ Sob. II, Art. ^2~~Compensatio ,, suit for 

— Jurisdiction- 

A-^uit by .he plaintiff to recover money from 
the defendant for a wrong commi ted oy him and 
another in mortgaging plaintiff's property for 
their Ovvn purposes which mortgage the plaintiff 
had to pay off se'-.ure his property is a suit 
for compensation and cog .izable by the Small 
Cause Court. (Chamier, J) Raza Husain v. 
Hasan Jan. 29 I. C. 245 : 13 A. L. J. 632. 

__Sch. II. Art. 43 (A)—Smi# to recover 

Properly Or its value—Alleged misappropriation. 

On a su.t for recovery of ceriaio ornaments or 
their value it was not alleged that defls. had 
CO omi ted any cri.ninal nffe.ice ia respecH of the 
ornamsnti but cer.ain ot .er persons we-e said to 
have inis.ppr >P'>a<e‘^ "'em and pledged them with 
fhe deu H Vthat Arts. 35 ti.) and 43 were no, 
applica ;ie lo the case. f 

RaOHUNATH SAHA..^ ^ ^ ^ I'.'e -ti,, llV 

_Sch II Art. Suit for value of coal 

wrongfully appr prialcd ,s small causc-Iniorest 

at 24 P^r —Power to grant. 

The plaintiff instituted a suit for the recovery 
of a sum of money due on a chit executed by de 
fendant under the following circumstances. The j 


Plff. accusing deft, of- Jurisdiction, 

If plff. accuses <he deft, ot conduct amounting to 
acrirninal misappropriation the jurisdiciion of the 
bmall Cause Court to try the suit is barred bv 
Art. 43 A. (Drake Brockman, J. C.) Nanda Lal v. 
aWaravan. 55 1. C. 328. 

PROVINICAL DECREE. 

See C. P. Code, s. 2. 

PUBLIC AUTHORITY. 

See (If CohpORATiON. 

(2j Crown. 

(3j Secretary of State. 

PUBLIC BODY. 

See (1) Community. 

(2) Company. 

(3) Corporation. 

PUBLIC charity. 

See C. P. Code, S. 92. 

PUBLIC CHARITY AND CHARITABLE TRUST 
Stfc (1) C. P Code, S. 92. 

(2) Hindu Daw~~Religious Endowment 

(3) Trust. 

(4} TRUbTs Act . 

PUBLIC company. 

See (1) Companies Act. 

(2) Company. 

(3) Corporation. 

PUBLIC CONVEYANCES ACT (VI OP 1863). 

-Sb. 1 and ?—Public conveyance — Hand- 

drawn lorry 

A public conveyance need not necessarily be 
one drawn by animals, and a hand-drawn lorry 

plied for hire is a public conveyance within the 

meaning of the Act. (Batchelor and Rao J J) 
Emperor v. Banubhai Hadubhai 
15 Bom. L R. 66 : 18 I. C. 414 : 14 Cr. L. J. 78 : 

37 Bom. 374. 

^^~‘License of conveyance—mission 
lo produce list of fares on demand by Police 
offioer. 



1079 


CIVIL DIGEST, 1911—1923. 


1080 


i . UVO DEMANDS BECOVEEY ACT (I B. C. OF 

j 

S. 18 is meant for the benefit of the hirer or 

the pa'Senger. and when the list ot fares is ooi 
produced on demand by the hirer or the pas¬ 
senger tne penalty provded in the section can be 
imposed; but It cannot be imposed on the licen¬ 
see for iailure to produce the list oi fares when 

required to do so by a Police-officer at the car¬ 
riage stand. fSco/f, C. J. and Chandavarkar, J.) 
Emperor v. Alibhai Meabhai. 

13 Cr. L J. 787 : 17 I.C. 531: 14 Bom. L. E. 876. 

PUBLIC DEMANDS EECOVEBY ACT (I B.C. OF 
1895). 

- Suit for sgtitng aside sale —Valuation. 

A suit for setting aside a sale under the Bengal 
Public Demand Recovery Ad should be valued 
for purposes of jarisdiclion and Court-fees at the 
value of the whole property hold. (Walmstey 
and Suhrawai'dy, JJ.) PRan Krishna Ghakai 

II. Nitya Gopal Maiti. 

60 Cal. 893 : 1934 Cal. 239. 

- —‘Sale for arrears of road oess — Certifi¬ 
cate issued to person uoho has no interest in the 
propert\—Validity of sale. 

A sale of propertv held under the Act by issu¬ 
ing cerlificdlcs for ariears of road cess against 
a person on the books of the Collecior, when the 
person has no interest in the property, docs Dot 
affect the real owner ot tne propeity. [Chamier, 
C. J. and MuUick, 7.) Shahzaui Begam v Easl 
UDDiN Ahmad. 41 I. C. 252. 


FUNBJAB ALIENATION OF LAND ACT (XIII OF 

1900;. 

date if at all dispossessed. Return of the serving 
(ifficer stating that notices have been served 
producing receipts of the judgment-debtors is 
prima facie proof of due serv'ce. {Mookerjee arid 
Beaclicroft, JJ.) Bepin Behari Bbra v, Shashi 
Bhushan Datta. 18 C. L J 628 : 

22 I. C. 95 : l 8 C. W. N. 766, 

PUBLIC DOCUMENTS. 

See Evidence Act. Ss. 65 and 74. 

PUBLIC NUISANCE. 

See Nuisance. 

PUBLIC OFFICE. 

See (1) C. P Code. S. 6. 

(2) Contract Act, S. 23. 

PUBLIC place. 

See (1) Gambling Act. 

(2) Municipal Acts. 

PUBLIC POLICY. 

See Contract Act, S. 23. 

PUBLIC PURPOSE. 

See Land Acquisition Act. 

PUBLIC BELlOluUS TRUST. 

See (I) C. P. CoDR, S. 92. 

(2) Religious Endowments. 

PUBLIC ROAD. 

Ste (1) Highway. 

(2) Tort. 

PUBLIC SERVANT. 

See C. P. Code, S. 2 (17). 


-*8. T—Certificate. 

A ceriihcate cannot be issued for a claim (or 
damages as it does not fall under S. 7. A tenant 
cannot get refui dof money recovered as damages 
for use and occupation for certain non-agncul- 
tural lands when be had notice ot the increase in 
demand by the Settlement Officer. {Stephen and 
Muliick, JJ.) Abdul Rahim Choudhury v. 
Secretary of State. 22 I. C. 626. 

- 8. 7 — Rent, certificate, procedure. 

If it is not settled cither by agreement or by 
Court, no rent can be levied for occupation ot 
Government land by the certificate procedure. 
{Mookerjee and Ttunon, JJ.) JuTHi Singh v. 
Secretary of State for India. 

10 I. C. 335 

-^ 8 . 9 {Z)—Object of granting certificate. 

The obvious intention under S. 9 (3> is that the 
Officer shall use his discretion as to the issue of 
a certificate and decide whether the case is a 
proper oue and whether the money is due or not 
A certificate issued under cl. (1) though not duly 
signed or verified is not valid in law. {Mookeriee 
and Beachcroft, JJ ) Mohiuddin i». Pirth»chand 
Lal. 81 I. C. 664 : 19 C. W. N 1169. 

-Si. 10, 19 (2) and 21— Sale under Act- 

Right of purchaser—Non service of notice — 
Effect 

A purchaser at a sale under the Act acquires 
the rights and interests of the judgment-debtors 
mentioned in the Collector’s certificate. Non- 
service of notice upon the judgment-debtors in¬ 
validates the sale and the original owners can 

^co ver the property within 12 years from that 


PUBLIC STREET. 

See a) C. P. Code. S. 91. 

(2) Highway. 

PUBLIC TEMPLE. 

See (U C. P. Code, S. 92. 

(2) Hindu Law—Religious Endowment. 

PUBLIC TRUST. 

See (DC. P Code. S, 92. 

(2) Hindu Law—Religious Endowment. 

(3) Mah Law —Waqf. 

(4) Rsl. and Cha. Endow, Act. 

(5) Trust. 

(6) Trusts Act. 

PUBLIC WAY. 

See (1) C. P. Code, S. 91. 

(2i Highway. 

(3) Tort. 

PUBLIC WORSHIP. 

See (1) C. P. Code, S, 9. 

(2) Rrl. Endowments. 

PUISNE MOBTOAOE. 

See T. P. Act, S. 74. 

PUNJAB ALIENATION OF LAND ACT (XIII of 
190n.) 

- NoUfication under—Kureshi tribe — No* 

tification if retrospectite. 

A mor'gagc effected by a member of a Kurosht 
tribe prior to the date when the Kureshis were 
no»ified as agriculturists under the Punjab Alie¬ 
nation of Land Act (Xin of 1900 ) can be given 

effect to in a suit filed subsequent to the Said 
notification No. 44, dated 4th March, 1911 j by 
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PUNJAB ALIENATION OF LAND ACT (XIII OF 
1900). 

which the Kureshis were included in the list of 
agricultural tribes. (27 P.L. R. 1906, 7 P. R i9io 
and 90 P. R. 1904 ,F. B.) Foil. [Broadway,]) 
Miran Baksh V. Milkhi Ram. 

1923 Lah. 678. 


- Applicability-Service of notice within 

one year. 

The Land Alienation Act does not apply to a 
case as where the service of notice of foreclosure 
is effected within one year before the Act came 
into operation. The proceedings for the enforce¬ 
ment of foreclosure of mortgage comprising a 
stipulation of conditional sale remain pending 
until the year of grace has expired. [Le Bossignol 
and Harrison^ JJ.) Bajrang Das v. Ghani Ram. 

1923 lah. 299 (2t. 

'Sanction by Collector to permanent alie 
nation—Date of operation — Pre’Cmption, 

The sanction of the Collector under the Act to 
a permanent alienation relates back to the date of 
alienation which is therefore effective from the 
dale on which it is made. (19 I. C. 239 Fol.) 
{Rattigan, J.) Muhammad Bakhsh v. Chhanga. 

66 F. W. B. 1914 : 25 I. C. 69 ; 

143 P. L. B. 1914. 


plantatut solo solo cedit cannot be accepted in 
India as having ihe wide meaning attached to it 
in England it does cover the - ase of trees grow, 
ing on the land 52 P. R. 1906 Foil Standing 

definition of land in 
S. 2 (3) of the Act and are exempt from attachment 
and sale under S. 16 ■ f the Act. [Wilberfotce, ],) 
Rulia Ram v. Sultan Khan. 641. C 33 


- 8 . 2 3)— Right to receive rent, '* mean¬ 

ing of. 

3 S included in 
the definition of ‘land’ means a right to receive 

rent payable in future and not a right to realise 

already due. [Kensington, C J. 
and Shah Din, J.) Shankbf Lal v. Uallu. 

132 P. W. B. 1914 : a?0 P L. E »9l4 • 

2d I. C. 68 : 13 P. E. 1916.’ 


. . 8 - 2 ( 8 ) "Land' if includes mortgagee's 

rights in land. 

® in land, prohibited by 

the Act to be alienated, are land within S. 2 (31. 
[Shah Dm and Chevis, JJ.) Asa Singh v. Buta 

12 P. B. 1911 . 6 P. L. B. 1911: 
9 I C. 396: 23 P. W. B. 1911. 


8b. 2, 16 —Attachment of mortgagee — 
Rights in execution ot money decree, whether 
valid—Transfer of mortgagee rights. 

Defendant No. 2 was the mortgagee of a certain 
piece of land. Defendant No. 1 obtained a money 
decree against defendant No 2 who transferred 
his mortgagee rights on the mortgage to the 
plaintiff (his brother). Defendant No. 1 got the 
mortgagee rights of defendant No. 2 attached in 
execution of his decree. The plaintiff filed a 
suit for declaration that the defendant No. 1 had 
no right to attach mortgagee rights. Held» (1) 
that the mortgagee rights of defendant No. 2 
come within the meaning of S. 2 (3), Punjab 
Alienation of Land Act, and could not be sold in 
execution of the decree; ( 2 ) the moitgage by 
defendant No. 2 was made six weeks before the 
attachment and was not fiaudulent in law, and 
he was not bound to keep his property in a shape 
convenient for bis creditors to proceed against ; 
.( 3 ) that • the plaintiff’s interest? being vitally 
bound up with those of defendant No. 2, he was 
entitled to object to the action taken againsi 
defendant No. 2 in the shape of e.xecution pro¬ 
ceedings, when such action injured plaintiff s 
interest. (Johnstone, C. J.) Karam I^ahi v. 
Gulab Rai. so P- * 


,, . ®* (b)—Trees on land of agri¬ 

culturist, if liable to attachment. 

The protection afforded by S. 2 (3) ( 6 ) extends 
only to incorporeal rights and thereiore trees 
standing on the land of an agricolturibt are liable 
to attachment in execution of a decree. [Jones, J.) 
Ahmad Khan v. Jhandaham. 

64 I. C. 262 : 68 P. L. B. 1919, 

^ 7 "] Alienation—Covenant to convev 

*n future. ^ 

A covenant by a vendor ihat he would convey 

an equal extent of land in case fhe vendee was 

dispossessed of the plots actually conveNed, is 

not an alienation in pracstntt but an agreement 

to convey in future a.,d is effected by S. 3 . 

(Chevts and Shadi Lal, JJ.) Fakika Ma -j 

Nabbu. 83 P. W. E. 1916 : 29 I. C. 761 : 

166 P. L E. 1916. 


102 P. W. B. 1916. 


_.8 2 ( 3 ) And [6i" Bands] if include trees. 

The term 'land' as defined in the Act includes 

trees situated on a land belonging to a member 

of the agricultural tribe ; and so they cannot be 
sold in execution of a decree against an agricul- 
turist (Wilberforce, J.) Amir Khanv.Lahari 
MEL. 38 1 c. 638 108 P. B. 1919. 

_SB. 2 (3) and 16—“ Land '•—Trees grow¬ 
ing on land—Attachment. , u * * 

The definition of '•land” in S 2 (3) ^ 

is not exhaustive. Although the maxim Quteputd 


8.3 12 ) and (3)-~Sale-—Sanction of the 
Deputy Commissioner —When to be got. 

There is no provision i- the Act that an appli¬ 
cation for sanction must be made before an 
alienation takes place. Sancll.n can be given 
even after ihe alienation has been otherwi<e 
completed. The Deputy Commissioner must 
enquire into the circuuistances but has discre¬ 
tion to grant or refuse sanction. (Martineau J) 

.Maula Dad v. Muhammed. 63 I. C 700 

- ~ S. 4—Ado^/»o« of a profession—Effect 

of—Marriage with non-agriculturist. 

The adoption of a profession cannot change a 
man’s status for the purposes of the Act Mem¬ 
bers of agricultural iribe do not cease loh. Id their 

status as such, if they adopt or if their ancestors 

^ _ ,. a<« a profession nor can 

such adoption vary their custom in respect of 
inheritance. a Mahomedan bafong- 

ing to an agricultural tribe marries a woman 
who is not a member ol such a tribe, she does 
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PUNJAB ALIENATION OF LAND ACT (XIII OF 
J900), 8 4 

not attain the status or a member of his agricul - 
tura] tribe. (Ahdul Raoof, Bt^avan and Pctman, 
JJ.) Mussammat Umkao Biiu v. Muhamn^ad 
Haksh. 65 I. C. 236- 

-S, A—Inclusion as agricultural tribes in 

list under — Effect. 

The inclusiOD of a tribe in the list under S. 4 
of the Act is not conclusive proof ibat the tribe 
lias adopted the general rule of customary law. I 
{Agnew and Shadi Lai, JJ.} Nathu v. UaFIQUE 
Muhammad. 270 P L. R. 1913 : 20 I. C. 2a7 : 

171 P W. R. len. 

- 80 . 6 and 17— 'New mortgage' — Terms 

11 nchattged. 

Where a mortgage is effected before 8 th June 
1901 and a further advance is made after ihai , 
date on the same security the further advance is I 
not a new mortgage if the terms of the original 
transaction are unchanged. (Jones and Marttneau 
JJ.) Kemal Das V. JaMat. 62 I. C. 789 : 

2 Lab 2u2. 

- 8.6 —Mortgage by agriculturist to pay 

off a debt due to a non-agriculturist is not ilUgal. 

If a third person takes the land ot an agricul¬ 
turist on tiiorigage and undcrtaKCs to pay off in 
exchange, the deots of tne moilgagor due to a 
non agriculturist, the agrecmeni is not illegal or 
opposed 10 public policy. yChcvis, J.) Ladha 
Singh v. Ahmed Yas. 60 I. C 463 

-Sa. e, 7 and 6 — Punjab Rectemption of 

Mortgages Act, S 1 proviso. 

S. 1 proviso ol the Redemption of the Mort¬ 
gages Act excludes from ihc operation ot that 
Act mortgages under Alienation of Land Act, 
S. 6. (Eagan, E. C.) Sakupa v. Khandan Lal 

7 P R. 1917 Re : 42 I. C 3«3 ; 

2 P. W. R 1917 Rev 


PUNJAB ALIENATION OF LAND ACT (Xin OF 

1900). S. 9. 

in favour of C is supported by consideration. 
(Chevis and Shadi Lal,JJ.) MUZuffak Khan 
V. Waisakhi Ram 4 P. L- B. 1916 : 

80 I. C. 509 ; 106 P. W. R. 1915. 

-S. 9 — Mortgage by conditional sale — 

Regulation XVII of 1806-S. 8— Expiry of notice 
after the Act. 

On 20 3-1896 a mortgage by way of conditional 
sale w<*s executed by an agiiculturist in favour 
of a certain person- The moitgagee in October 
1900 caused a ooiice to be seivcrt on the mort- 
t<agor under Sec. 8 of Regn. XVII ot 1806. The 
Punjab Alienation of Land Act came in lorce on 
8 th June 19^1. An aj. pl'cation was made Io the 
Deputy Commissioner under Sec 6 of ihe Act io 
I9u4 by which he prayed that he should be grant¬ 
ed a mortgage in any of tiie forms permitted by 
Sec. 6 in l>eu of the previous conditional mort¬ 
gage. And Ihcieiipon the Deputy Commissioner 
ordered ihe mortgagor to execute in favour of the 
mortgagee a mortgage for twenty years under 
Sec. b (1) (a). But ihe mortgagor did not comply 
with the order and the morigagee sued the mort¬ 
gagor for pcssession. Held, ihal no sooner the 
year of grace expired the title of the mortgagee 
became absolute aod his former rights at mort¬ 
gagee maluied into ownership. 

Held, luriher that the suit was not on a mort¬ 
gage covered by bee. 9 . sub section 1 or 2 of the 
Land Alicnaiion Act and the mortgage being 
no longer current it was incumbent on the Civil 
Court 10 refer the case to the Uepuiy Commis¬ 
sioner who could intcriere wiih a condnioiiaV 
mortgage only during its currency. The Deputy 
Cointuissioner was not bound to interfere though 
he was entitled to do so under Sec. 9 (2) and he 
could in his discretion refuse to take action under 
the section and to relegaie the parties to 
original possession (Rober tson and Rattigan. JJ.) 
Bhero Das v. Mona. 14 I- 0. 788. 


- Si. 6 and 7 (Z}-’Powcr of Deputy Com- ; 

mtssioner to fix yroportion of mortgage debt 
Under vbe Act the Deputy Commissioner is ! 
required to inquire into toe extent ol realizations 
by mortgagee towards his debt and if u is l-qui* 
dated he may grant redemption wiihout an\ 
funher payment. The cqmtabilitv of toe pro¬ 
portion is to be determined by him irrespective 
of arithmetical calculations. (Jagan, J. C.) 
Sultan v. LakhU Ram. 2 P. K. 1917 Rev : 

39 I. C. 341 : 6 P. W. R. 1917 Rev. 

- 8 . 6—Scope of Act. 

The Act does not prohibit a non-ag^icuUuri^t 
from induct g an agiiculturist to liquidate a debt 
due to him and 10 a mortgage of land from hia 
debtor as security for him>elf. 48 P. L. R. I9u8 . 
53 P. R. 1916 Foil. (Btoadway. J.) Haidar 
V. Fatteh Khan. i19 P. L. R. 1916 : 

37 I. C. 193 : 114 P W. R 1»16 

- Sb. 6 and 6—Bond bv agriculturist in 

Jat'our of mortgagee — Non-agrtculturtsi— 

Consideration. 

Where A, in consideration .of money due to C, 
executed a registered mortgage ol his land to B. 
without contravening the Punjab Alienation of 
Land Act, and B executed a registered bond for 
the same amount in favour of C, the bond by b, 


-S 9—Mortgage—Expiry of year of grace 

—Agricultural tribes — Declaration—Effect of. 

when aftei the year of grace, a mortgagor 
who was served w th notice of loreclosure was 
declared tv> belong to an agricuUural tribe a suit 
by the mortgagee after that year is one for 
possession and not on ihe mortgage. The liviL 
Ctiurt IS Hot bound to make a reference under 
S. 9 i3) ol the Aci and the Deputy Commissioner 
iB precluded iiom exercising powers of interfer¬ 
ence. 38 F. R ; 20 P. R. 1905 Rel. on. 

\Shadtn, J.) Bulanda v. DiwanU. 

14 1. C. 538 : 109 P. W. R. 1918- 


___s. 9 (3' and fS)— by condittonal 

sale -Discharge—PUa of enquiry into. 

Where a mongagec by cond tional sale appliw 
direct o** is referred by a Civil Court to tnc 
Deputy Coinraissiom r under S. 9 (2) or |3) * 

Punjab Land Alienation Act and the mortgagor 
denies execution of the mortgage or pleads pay¬ 
ment of the mortgage-debt, the Deputy Comrots- 
sioner must decline to exercise the -.t 

lettcd upon him by S. 9 (2) ot the Act. (H* * 

E.C.) Lakhmidas V. Hayat. . « «ao . 

2 P. B. 1916 Bev. : 29 I.C. ^ • 

S P. W. B. 1916 
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S. 9 (3)—iVo applicability to a suit 
to enforce f-gisfratton of a mortgage 

S. 9 of the Act dues not apoly to a suit to 
enforce registration of a deed under S. 77 of the 
Registrati* n Act as the expression m that sub 
section that if a suit is instituted in any Civil 
Court on a mortgage to which sub-section ( 1 ) or 
sub-section 2) applies the Courts Fhal I teier ihe 
case to the Deoufy C •mmissioner lor the exercise 
of the power conferred by the sub-section applying 
thereto, means a suit instituted to enforce some 
of the terms of a mortgage. {Scott-Smith an,i 
Martineau^ JJ.i Nakain Dass v. Sahib Bano. 

1 Lah L. J. 212. 

-8. 9 (3) —Mott gage by conditional sale — 

Reference by civil Court to Dy. Commissioner — 
Offer of Commission rejected—Jurisaiction of 
Civil Cou^t to proceed uith the case. 

A Civil Court made a reference in regard to a 
mortgage by conditional sale to a Dy. Commis¬ 
sioner. The latter made an offer to the mortgagees 
but tue offer was rejected; /reW, that a Civil 
Court had no jurisdiction to proceed any lunher 
with the case. [Johnstone and Rattigan, )J.) 
Must Bakhtawari v Shibban Lal. 

66 P. R. 1916: 167 P. L B. 1916. 

35 I C. 632: 155 P W. B. 1916' 


PUNJAB ALIENATION OF LAND ACT (Xlir OF 

1900), S. 17. ^ 

security, and a sale of debt carries with it its 
security. [Rat igan.C.J. and Chevis, /.) Lal 
Chand V. Allah Dad. 16 P R 19lfl* 

37 P.W.R,1918 : 44 I.C. 628 (11: 16 P.L. B. 1918. 

-- -S. 16—Execution of decree— Tern tor ary 

oliendtton of land— t^onet to otder. 

A Civil Court can in execution oi a decree order 
a temporary alienation of the land of a judg- 
inent-deotor wbo is a member ol an agricultural 
tribe S. 36 of the Punjab Alienation oi Land Act 
prohibits only a sale and not a temporary aliena¬ 
tion of such land. 4 P. R. 1903 hull. (Shadt Lal, 
Le Rossignol and Broadway, JJ.) Sardarni 
Uatar Kuar V. Kam Rattan. 1 Lao. 192- 

68 I.C. 603 2L L. J. 333 -F. B.)‘ 


• 

--S. 9 (3)-— Foreclosure proceedings con¬ 
signed — Year of grace unexpired—No pending 
proceedings. 

Where foreclosure proceedings have been con¬ 
signed to the lecord room b fore tbe expiry of 
the year of grace and after the consigt ment but 
before the expiry of the year of grace, the new 
Act came into force, held, that there ere no 
pending proceedings for enforcement of the con¬ 
ditional sa e cUii!-e [Johnstone and Raftigan, JJ.) 
Bakthawar V. Shibban Lal. 69 P. W. B. 1912: 

121 P. L. B. 1912. 13 I, C. 621: 69 P. B. 1912. 

8. 10- Applicability—Conditional sale 

mm A 


mm 9 ^ ^ 

clause in decree of Court — Validity. 

S. 10 of the \ct must be strictly enforced re¬ 
gardless of consequences flowing therefrom. The 
^rms of the sectmn are very wide and they apply 
to a mortgage created by a decree based upon a 
compromise, and passed after the commencement 
of the Act. quite as much as to a mortgage crea- 

ted by 

[Shahdi 

Ramji Lal, 6 127 p. w. B. 1918 

« 

- 8. 10 — Mortgage— Conditional sale— 


\ct. quite as much as to a mortgage crea- 
pri.'ate agreement between the par-ties. 
in and Scott-Smiih, JJ.) Debi Sahai 
T *T 66 P. B. 1918: 46 I. C. 460: 


Agriculturist. , ... 

S 10 of the Act is wide enough o include every 

mortgage which contains a stipulation as to con- 

FATEH UIN. o ^ ^ p 

__ g IQ^Mor/gagees not entitled to sell se- 

Mortgage inseparable from se'urity, 

16 of the Act prevent the de¬ 
cree-holder from selling m. the mortgagee s rights. 
h^an sell neither the debt nor the sec .r.tv mas- 
much as a mortgage cannot be separated from its 


- S. 16— Sale of mortgage debt apart from 
the security—Execution of decree. 

The sale of a mortgage debt in execution of a 
decree would carry wiib the security. As S. 16 ot 
the Punjab Alienation of Land Ait prevents Ihe 
sale Ol the moitgagee's rigrns to the land, the sale 
OI the debt rs equally pievented, 26 Bom. 305 
Kei. c. 7. and Chevis,!.) LalchaNd 

V. Allah Dad. 16 P. B. 1918: IB P. L. B 1918: 

44 I. C. 528: 37 P. W. B, 1918. 

" ~ 16 (i) —Land belonging to agricultural 

tube—Sale in execution. 

A sale in execution of a decree of land belong¬ 
ing to a member of an agricultural tribe is illegal 
under S. 16 il) of the Punjab Alienation 01 Land 
Act, and S. 72 of the C. P. Code clearly postulates 
and implies that the Collector’s representation is 
lo be made with reference to and in view of a 
prop ..Sal to sell attached land. No temporary 
alienation of Ihe land of such member can be 
ma e by the Collector under ihe autboiity of the 
laitcr section. The executing Court, though it can 
attach the land can take no luither action to¬ 
wards satislying the decree by selling or other¬ 
wise dealing wi.h that land. [Fagan, F. C.) Ah¬ 
mad Khan v. Parmanand. 8 P. B 1917 Rev • 

43 I. C. 366: 7 P. W. B. 1817 Bev! 
——— 8 . 16 (1)— Power of Court. 

A mortgage decree declared that in default of 
payment the property was to be sold. Held that 
the Court has no power to direct sale of the 
land to plaintiff who is a member of an agri¬ 
cultural tribe. [Rattigan and Scott-Smith, JJ ) 
Nihal Chand v. Ghulam Muhammad. 

236 P.L. B. 1913: 19 I. C 666 < 

146 P. W. B 1913. 


-8s. 17 (2) and 2 (2)—Sdle of land to Mem¬ 
ber of an agric-dtural tribeSanction of Dy. 
Commissioner, want of- Effect. 

Where a person is not resident of Lyalpur 
District not holds land therein, he must obtain 
Function to purchase land if he does not belong 
to the agricultural iribe. Under S. 17 (2i sale 
deed could not be registered unless a certified 
copy of sanction was given to the registering 
efiScer. Where hanction was not procured till 
the agreed date a subsequent obtaining of sanc¬ 
tion will not preclude the d»frndani from resiling 
from the agreement to sell to the plaintiff. 
tShadi Lal and Le Rossignol, JJ,\ Pal Singh v, 
Thakar Singh. 88 I. C. 16:120 P. B. 1916. 
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PUNJAB ALIENATION OF LAND ACT (XIII OF 

19001. S. 21. 

-8. 2\—Object of—Declaratoty decree, 

whelher can be contrary to Act — Application by 
Dy. Commissioner — Ptoceaure—Power of Chitf 
Court. 

The object of S. 21 {a} was merely to enable 
the coirect-ion of decree which on the face of the 
record tiifruige the provisions of the Act. A de¬ 
cree, even though ii be only declaratory which 
has the effect conferring a legal title where no 
such tide would otherwise exist may well be 
conirai y to the provisions of the Act. Evidence 
on the record being not sufticient for the disposal 
of an application made by a Dy. Commissioner 
under S. 21 {a) of the Act, the Chief Court has 
power to order a remand for further inquiry. 
{Rattigan, iihadi Lai and Leslie Jones JJ., Fbroz 
Din V. Basri. 62 P. K. 1916: 72 P. W. E. 1916: 

32 I. C. 446: 35 P. L. B 1917 (F. Bj. 

—- S, 21—Reference to Civil Court—Duty 

of Court Sale of mortgagee —Rights in execution 
contrary to Act — Effect. 

When under S. 21 a reference is made by a 
Deputy Commissioner to a Civil Court the latter 
is bound to adjudicate on the matter. If it re¬ 
fuses the reference it may on a representation re¬ 
consider iis order and pass a fresh order accord¬ 
ing to law When moitgagee-rights are sold in 
execution of a decree* in contravention oi the 
Act, ihe sale may be set aside upon a reference 
made by the Dy. Commissioner oithe district 
under 21 ot the Act. y:>hah Dm and Chevts, 
JJ.) Asa biNGH V. Buta. 13 P. B. 1911: 

6 P. L. B. 1911: 9 I C. 396: 23 P. W. B. 1911. 

- -^^2. 21-A—Alienation by widow — Subse' 

quenl decree of Court — Limitation. 

rne widow ofa Oaur-Brahman had sold her 
occupancy rights in land to some Kors, and after 
heroeatu her reversioners sued for possession of 
the laud The suit resulted in a compromise, 
aod tnc decree of the Civil Court was passed in 
1919. The Deputy Commissioner applied in re¬ 
vision on 12ch April. 1922. Held, the application 
is lime barred. Moreover it fails on the merits, 
as, even if thealienation by the widow Contraven¬ 
ed the provisions of the Land Alienation Act, it is 
noi explained in what way they are contravened 
by the suo'iequent decree of Court. {Martineau, 
J ) Ram Kala v. Hika. 1933 Lah. 218. 

-S. 21 A— Nature of — Limitation. 

S 21-A of the Punjab Alienation of La^d 
Act is retrospective aod a Deputy Commissioner 
can apply for revision of a decree passed before 
or afier the section came into force but he must 
do it within two months of notice of the decree or 
order. {Kensington and Johnstone, JJ.) Bhoia 
Ram V. Muhammad. i> 4 1. c 330:! 

235 P. W. B. 1912. 

“'"8 21-A —Application under—Limitation 
—‘Time spent in prosecuting application in wrong 
Court — Lim. Act, S. 14, 

The period of limitation for an application 
under S. 21 A by a Deputy Cjinmissioner against 
a decree in contravention ol Act XIII of 1900 is 
two months from the date when the Deputy 
Commissioner is informed of such a decree 
S, 21-A of Act (XIII of 1900) provides only for 
applications to a Court competent to interfere 


PUNJAB ALIENATION OF LAND ACT (XIII OF 
1900), 8. 21-A. 

with the first Court’s decree in appeal or rever¬ 
sion and time spent on prosecuting such an appli¬ 
cation in a wrong Court cannot therefore be 
excluded ; the period of 2 months is not subject 
to the provisions of Ss. 4 tj 25 of the Limitation 
Act. {Chevts, J ! Kataka V Akian Singh. 

200 P L.B. 1911 : 11 I. C. 34 : 168 P.W B. 1911. 

-8. 21, Cl. (2)— Derision of revenue autlio- 

rity not binding on Civil Lourt. 

The Civil Courts arc at liberty to form their 
independent opinion on the point and are not 
bound by the decision of a revenue officer as to 
whether a person is a member of an a^ricultuial 
inbc or not. {Siarlincuu, J.) Ladha Ram v, ALI 
Shah. 3 Lab. L. J. 489, 

-8. 21-A (3) —Tim^: prescribed for an 

application under — Whether Chief Court can 
extend. 

The Chief Court cannot extend the time pres¬ 
cribed lor an application under S 21-A (2) oi the 
Act Obiter. —It is doubtful whether a decree 
under S. 9 of the Sp. Rel. Act which does not 
settle anv question of title can be revised under 
b. 21-A, Cl (2) of ihe Punjab Alienation of Land 
Act iKensington, O. C. J.) Phuman Shah v. 
Chhanga. 7 P. B. 1914 : 

23 I. C. 299 : 135 and 163 F. L. B. 1614. 

-8. 21-A (2)—Cofiscnf decree—Alienation 

—Alteration of decree — Forum. 

An agiicuUunst sold his land to a non agri¬ 
culturist in 1879 but in the Revenue Records 
the transaction was desciibedas a mortgage. 
The parties compromised the litigation and ihc 
Court passed a declaratory decree whereby three- 
fourths of the land was treated as permanently 
alienated to the vendee, while the remaining one- 
fourth was released absolutely to the vendor : 
Held, the compromise decree merely construed 
the sale-deed of *ct79 in accordance with (he 
wishes of the parties and the compromise and 
the decree based thereon did not amount to an 
alienation by an agriculturist to a noo-agr'cu turist 
in opposition to the Alienation of Land Act. 
The proper Court for the Dy. Commissionci under 
S. 2t-A \2) ot the Act, to appl> to in the case of a 
consent decree, is the Chief Court, Quaere : 
Whether the power to “ Alicr'* a decree 
under S. 21-A (2) of the Aci, also implies the 
power to set it aside especially when the decree 

is a consent deci ee and i> not appc.alabie under 

S. 96 (3». C. P. Code? 200 P. L. K. 1911 
iKensington and Beadon, JJ.) MiLKi v. BisHBN 
Das. 8 P. B. 1913 9 P. L. E 1918 : 

16 1 C. 957 : 280 P. W. B. 1912. 

-S. 21-A (2)—Su/e under, recognised h 

Deputy Commissioner if can be interferedwith 
by successor. 

A sale under S. 21-A (2) once recognited by a 
Deputy Commissioner cannot be intcifcred with 
by his successors in office except on proof Ibal 
the former had not full knowledge ol the facts or 
was mislaid A Knowledge ol such sale bv one 
Deputy Commissioner is knowledge oi his succes¬ 
sor in oftice. {Rattigan, J.) SUkgianI Mal t'- 
Collector of Jullundur. 188 P. W. B. 1911 : 

11 I. C. 873 ; 816 F.L.B. 1911. 
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PUNJAB ALIENATION OF LAND ACT (XIII OF 
19001, S. 21 

•S. 21 i2)— Civil Court not to take cogni^ 


zance of Dy. Coinmissionef’s manner of exercising 
his powers. 

The Deputy Commissioner’s manner of exercis¬ 
ing his powers under the Act cannot be taken 
cognizance of bv a Ci^ il Court a:^ S 21 \2) debars 
such a procedure. {Johnstone, C. J. and Chevis, 
J.) Ganga Ram v. Raja Ram 

37 I. C. 763 : 124 P. &. 1916 

S. 44— Record of rights—Entry in — 


Caste—Onus of proof. 

An entry in the Revenue records about the 
cas(e oi a person does not relieve him of the 
burden of proving afB'mativel/, if the fact is dis¬ 
puted by the opposite pany. S 44 of the Punjab 
Land Revenue Act is not apnlicable to he case. 
{Martineau and Moti ^agat, JJ.) Sadiq Hussain. 
V. .Anup Singh. 4 Lah 327 : 6 L. L. J . 468 ; 

1924 Lah. 151 

PUNJAB canal and DEAINAOE ACT (Vill OF 
1873). 

-8. 10 {^)—'"Authorised distribution*' — 
Whether it includes internal distribution 
“Internal distribution” in a village by the 
village cominuiiity is not an authorised distribu¬ 
tion within S. 70 (4) as it is not formallv approv¬ 
ed or sanctioned by any canal authority where 
they have merely accepted tue distribution made 
by the villagers and disturbing the arrangement 
of the village community does n it jusiity convic¬ 
tion. {<c.hev%s and Dundas, J!.) Emperor v. 
Pakhar Singh. 60 I. C 69 : i Lah- 604. 

-Ss. 20 and 2^—Permanent right of irri¬ 


gation. 

Canal aaihjrities cannot confer permanent 
right of iirigation on a person without proceeding 
either under S. 20 or 23 ol the Act. {Martineau, 
J.) Kasai Lal v. Narain Singh. 

60 I. C. 299 : 177 P- W. B. 1918. 

■S. 32—(e)—t/stf of water course for irri- 


gation—Agreement to pay compensation to owner 
—Effect and validity. 

An agreement to pay compensation to the 
owners of a water course for the use of the same 
for irrigation amounts to a sale of canal water 
and IS not pennissable wit'iout the consent ..f the 
Superintending Engineer, except in tne circum¬ 
stances contemplated in S. 32 («) of Act VIli of 
1873 ; such an agreement is contrary to public 
Dohey and cannot be eniorced by the Court. 
ip^nton F C.) Mohammad Nasir Khan v 
fIrid 8P.B.1913lRev.»:22l.C 398: 

216P. L. R 1916 

■S, 47 — Payment of dues by Lambardar 

”A*'*'Lanjbardar paying canal dues from his 
,ocket is entitled to collect the same with 'merest 
rom subordinate zamindars including nmafidar. 
Tudball. J .) Ramkishen v. Maheswak 

_S .yo {^)—*" Authorised distribution ’ — 

leaning of -Private arrangement—C^nl remedy 

The^iutborised distribution- in S. 70 (4) mean« 
istribot on cxoresslv made bv the canal autho 
[ties : and any further distribution between a 

c D— VOL. IV 69 


PUNJAB COLONISATION OF GOVERNMENT 
LANDS ACT iV OF 1912), S. 19, 

landlord and his tenant is a matter of private 
contract, breach of which, only emitles a tenant to 
bring a civil action. {Kensington and Shahdin 
JJ.} Basan V. Emperor. 217 P- L. R. 1913 : 

14 Cr. L. J. 281 : 21 P. W. B 19 3 : 
19I.C. 713 : l9P. B. 1913 (Cr.) 

PUNJAB CANAL COLONY. 

- Residence-Condition of—Possession of 

a habitable house—Chenab Canal Valley. 

In the Lower Chenab Colony the fact that a 
grantee has a babiiual house in his chak must be 
accepted as conclusive evidence that he is fulfill¬ 
ing the condition of residence. {Mayr*ard, F. C.) 
Bahadir V. Emperor. 3 P. R. 1914 (Rev.) ■ 

26 1. C. 766 :228 P L. R. 1916. 

PUNJAB CHIEF COURT RULES (VOL III OF 1881.) 

— Rr. 3 and A—Pleader*s fees — Injunction, 
suit for. 

The pleader’s fee in a suit for an injunction is 
110 ' leit to the pleasure of the Court but should be 
calculated according to the valuation of the suit or 
according to such a sum not exceeding the valua¬ 
tion as the Court shall think reasonable under 
the rules. (Scott Smith, J.) Gurdit Singh v. 
ISHARDAS. 64 I. C. 905 : 166 P. R. 1919. 


30 (3| and (4)— Pre-emption suit — 
Pleader's fee—Method of calculation. 

it is R 30(4) which deals with the question 
of Pleader s fees in a suit for pre-emption and 
the fees are to be calculated with reference 
either to amount decreed or according to the 
valuation of the suit, or according to such sum 
not exceeding the valuation, as the Court thinks 
reasonable, and fixes with reference to the im¬ 
portance of the subject of dispute. {Rattigan, J.) 
Balu V. Madan Gopal. 149 P. L. B. 1911 • 

10 I. C. 38 : 192 P'. W. R. 1911* 

PUNJAB Colonisation of government 

LANoS act (V OF 19i2). 

- —Ss. 14. 16 and 19— Passing of propriet¬ 
ary right to tenants on payment of the first in¬ 
stalment—Small balance due—No hindrance to 
possession. 

If a tenant under the Govt. Tenants Act, paid 
the purchase money by instalments for the 
acquisition of proprietary pghts under the terms 
of Cl. 17 of the statement of conditions appli¬ 
cable, he geis proprietary rights on the payment 
of the first instalment S. 14 of the Colonization 
Act, 1912, prevents S. 15 ol that Act Irom operat¬ 
ing with retrospective effect and the latter section 
does not deprive the instalment purchaser of a 
light of property already acquired because there 
was a small balance of interest still due from the 
tenant to Govt, {Fenton, F. C.) Guru Dutt v 
Kartar Singh. 2 P. W R. 1916 (Rev.) • 

38 I. C. 125 : 32 P. L. R 1917. 

-S. 12—Will of occupanry —Validity. 

Where an occupancy tenant devised his occu¬ 
pancy land prior to the Act but acquired pro¬ 
prietary rights after the Act that the Will 
was not invalid under S. 19 of the Act. {Broad¬ 
way and Wilberforce, JJ.) Dal:p Singh v. Bal- 
WANT Singh. 69 I. C. 618: 1 Lab. 600. 
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colonisation OF GOVEKKMENT 
LANDS iCI (V Ot 1912). S. 21. 

-S. 21 —Government tenant—Succession 

— IViciow—Gift vf estate. 

A Government tenant died after acquiring oc¬ 
cupancy righ' and his land was mutated in fav¬ 
our of his widow. The widow subsequent^ ac¬ 
quired proprietary rights and gifted the land 
away In a soil by the reversioners of the ten 
ant. hdd that the widow had absolute control 
of the property on acquisition of occupa' cv righl> 
and thai S. 21 of Act V of 1912 was not appli¬ 
cable to the widow and her estate. Consequently 
the reversioners ot the tenant could not succeed 
to occupancy right. [Shadi Lai, C. J. and ll'r/- 
berfotce, J.) Bisakha Singh v. Ishar. 

4 Lab, L. J. 996. 

■ 8. 2\—Death of tenant before the Act 

came tnto force—Faynicn f of sums to Government 
for proprietary rights—Effect of 

On ^he death of the tenant, the tenaocy was 
mutated m tnc names of his son’s widow and hi> 
son’s son’s widow who paid necessary sun.s to 
Gov^rument for the acquisition of proprietary 
rights and the reversioners of the tenant sued lor 
the property. Held, that the section did not 
apply owing to the death of the tenant befo’e the 
Act came into force, and that the pavmcnt oi 
sums to Goveromeiit made them owners of the 
land in their own right. {Johnstone and Shadt- 
IaiI, j j.) Malap Kaur V. Hakim Singh. 

e P. R. 1915 : 28 I. C. 441 : 195 P. L. R. 1915. 

-8. Z^—Retrospeettve operation — Scope — 

Omission to do an act. 

S. 38 is not ictrospeefive and it cannot apply 
to punish a person for an act comniittcd before 
the Act came into force. 

Ad omission to d a certain act does not come 
within the purview of S. 33 of the Act and is not 
punishable. {Shadi Lai, /.) Miran Baksh v. 
Emperor. 26 P. R 1913 Cr.: 

91 P. L. R, 1914 : 15 Cr. L. J. 146 : 

22 1. C. 722 : 33 P W R. 1914 (Cr i 

PUNJAB COURT OF WARDS ACT (II OF 1903i. 

Ss. 8, 19 —( ourt of Wards assuming 
superintendence of property of Person othet than 
ward —Ultra vires. 

A Court of Wards, purporting to act under 
S. 8 ol the Act, wror>gly assumes superintendence 
of the properly of persons other than the ward, 
its action is ultra vires and objection to such 
action can be taken not only bv the person own¬ 
ing the propeity but by any person affected 
tbereby. [Chevis and Soott Smith, JJ.) Tar* 
Singh v Ganda Singh. 2 Lab 151: 

3 Lab. L J. 342 :63 I. C 606 • 

3 U. P. L. R. tLah.) 68* 

* 

— Deputy Commissioner's 

Jurisdiction. 

An order, by a Deputy Commissioner, res¬ 
training alienation when person and the property 
are both outside the jurisdiction, is not valid 
{Lord Buckmasier,} Mahamed Kustam Alikhan 
V Mustaq Hussain 42 All. 609 : 47 i. a. 224: 

32 0. L. J. 471; 18 A L. J. 1089 : 

39 M L J 268 : (1920) M. W. N. 666 : 
12 L. W. 639 : 67 I. C. 829 : 28 M, L. T. 220 (P.C.). 

[Affirmed 0, A See 35 I. C. 718.] 


PUNJAB COURTS ACT (XVIIl OF 1884). 3. H. 

-Sa. 13 (I). 20. 40 and 46 -Sm7 by Court 

of Ward.s—Death of a ward—Effect 

The suit is not abated by the death of one of 
the wards on whose behalf a suit has been insti¬ 
tuted by the Court of Wards nor does the Court of 
Wards cease to ba'-e an interest in the property 
io dispute. {Lt kosstgnol and Martineau, JJ) 
Karim Baksh v. Court op Wards Salarwaham 
Estate. 4 Lab. L. J. 891. 

■■ ■ S. 2^Substquctii application without 
certificate. 

The executing court has every power to enter¬ 
tain a subsequent application without the Deputy 
Commissn ner’h certificate under Sec. 26 of the 
Act, it it has bien once tiUd along with the ap¬ 
plication for executio n oi the decree or in pro¬ 
ceeding- relating ih^ieio. {Shah Din. J.) Deputy 
Commissioner Amrits*r v. Bala Mal. 

68 I. C. 685 ; 8 P. R. 1919. 

---Sa. 26 and 31— Property under the 

charge of Court of Wards — Execution. 

it the decree-bolder files the requisite certificate 
irum the Deputy Commissioner, the execu'ing 
court has power to issue attachment or other 
pn.ccsscs against the property ot the judgment- 
r*ebi''r under tho superintendence of ihe Court 
of Wards. [Shahdm, J,) Balwant Singh v. 
Mahimdar Singh, 49 I. U. 476 ; 23 P W: R. 1919. 

- S. 31— Ward of Court— Execution of 

decree agamst—Filing of cet tificaie if necessary 
on each application. 

It is enough if one cerlificate is filed in the exe¬ 
cuting court to the efttet specified in S 3 (2) and 
the executing court has every power to take 
action upon a subsequent application for execu¬ 
tion without a fresh certificate. The property of 
ttie ward can be attached and sold in execution 
without the consmt of the Court of Wards, 
{Shahdin, J.) Deputy Commissioner, Amritsar 
V. BaLAMal. 58 1. C. 635 : 3 P. R. 1919. 

- . S. 31— Powers of Executing Court under. 

The Executing court has power under S. 31 of 
Act to order the sale of the attached proj'Crty under 
Court ot Wards without their consent or conccur- 
renct. {Shahdin, J.) Dy. Co.mmissionbr, Amirt- 
sAR, V. Mahindar Singh. 58 1. C. 631: 

9 F. R 1919. 

I 

PUNJAB COURTS ACT (XVIII OF 1684). 

- Question of custom — No certificaie 

necessary. 

For agitating a question of custom in second 
appeal there is no necessity for a ceitificate. 
{Broadway and Moti Sagar, JJ,) Iftikhar Ali 
Khan v. Kisalat Khan. 6 Lab. L. J. 341. 

■ S. Reference of Full Bench by Ses¬ 

sions Judge—Verdict of Jury though given io be 
unanimous, was only of majority 

Tn a tr al by Jury, an unanimous verdict of 
guilty was given, but was subsequently found to 
be only the verdict of the majority of jurors. The 
Judge thereupon took action under S. 11 and re¬ 
ferred for the opinion of the Full Bench the 
question whether any proccfdmgs should be 
taken in the matter and if so, what course should 
be adopted. Held, that the Full Bench could 
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give the opinion a3 the q ue^tion arose before a 
JudRC sining as single bench, in a judicial pro¬ 
ceeding. {Reid, C. ]. Robertson and Ratitgan, 
//.) Emperor k. Brian Bouham. 

6 P. B. 1913 Cr. : 175 P. L. B. 1913 : 
9 P. W. K. 1918 (Cr) : 17 I. C. 669 : 

13 Cr. L. J. 815 (F. B.). 

-8. 13— Power of Superintendence — Ex’ 

tent of, 

S. 13 of the Act gives the Chief Court a power 
of superintendence and control only over Civil 
Courts. It does l ot apply where the Court is 
asked to revise the order of a Dt. Magistrate. 8 
P R. 1900, Dist. from. {Kensington, C, J. and 
Rattigan, J.) Sadruddin v. Emperor. 

18 P, B. 1914 tCr.) : 51 P. W. E. 1914 (Cr.) : 

25 I. C. 513 : 15 Cr L J. 6ul ; 

266 P L. £. 1914. 

-6. 14— Rules under — Copying agent — 

If Officer ot Court. 

Tne copying agent is not an officer of court 
to whom applicaiion for copies could properly 
be made ana that he could not be regarded as of 
higher status than an agent of tbc appellants. 
[Johnstone and Shah Dm. //.) Ashiq Hussain 
V. Ali Bakhsh. 

61 P. L. R. 1911 : 91. C. 381 : 

189 P. W. R. 1911. 


, PUNJAB COURTS ACT (XVIII OF 1884), 8. 40. 

(1) of the old Act that the plaintiff was not estop¬ 
ped fr.m contending thai the value of the suit 
was really less than what he put it at. (Johnstone 
and Rattigan, JJ.) Sukh Raj t. Kanhaya Lal. 
2 P.R. 1915 : 38 I. C. 113 : 194 P. L R. 1916. 

-S. ^0—Finding of fact without evidence, 

A 6ndi> g of fact based on no evidence on the 
record will be set aside in second appeal (John¬ 
stone, J.) Mam Chand v. Bud R\y. 

179 P. L. R. 19J4 ; 24 I, C. P02 : 
i 80 P. W. R 1914. 

-S. 40 —As amended by Act IV of 1912— 

Second appeal—Finding as to necessity o f mort¬ 
gage—If can bf gone into. 

The Chief Court will not interfere in second 
j appeal with ttiebndirg of lower courts on the 
question of legal necessity lor a mortgage. (Soof^ 
Smith, J.i Diwan Singh v. Bishna. 

31 P. \S. R. 1914: 23 l.C. 940 : 117 P. L. R. 1914. 

-S. ^^—Certificate appeals—Applicabihty 

of O, 43. R. 1 01 C. P, C. 

The certificate appeals under S 40 of the Act 
do not fall within the purview ot the second part) 
of Cl. (u) 01 Rule I of O 43 C. P. C. [Shah Din 
und Chevis, J J.) Sawan Singh v. Mothp. 

162 P. I. R. 1914 : 120 t'. W. R. 1914 : 

23 I. C. 817: 86 P. R I9l4. 


-^Ss. 39 and 40— Jurisdiction — First 

appeal—Test of> 

The question of jurisdiction in respect of a first 
appeal must be determined with reference to the 
claim made and not with regard to the deci¬ 
sion upon the claim. A distinction can be made 
between first appeals under S. 39 and further 
appeals under S. 40 oi the Punjab Courts Act, 
106 P.R. 1909. Rel [Kensington and Beadon, JJ,) 
ALLAH Baksh V . Ram Lal. 3 P. L B. 1913 : 

16 I. C. 865 ; 274 P. W. R. 1912. 

S. 39 (1) A and B—Svit for redemption 


,->Forum Of appeal. .* • 

In a redemption suit the value of the suit is the 
amount of the property. The value of the suit as 
stated in the plaint cannot be altered by the plea 
of the defendant, whether it be true or false. The 
iurisdicti'-n for purposes of a suit as wed as ap- 

oeal is to be determined with rcierence to the 

claim made and not to the amount which is ac 

tually adjudged to be due. [U Rossignol and 

Broadway, JJ.) Fateh Chano.. Mt. Jowahar 

1923 tah. 668. 

,g 40— of suit under Rs. 1000— 

^*7^*^cnit^for^declaration of the invalidity of a 

sale deed and injunction, plaii-tiff valued the suit 
•»t Rs 1 080 for purposes of jurisdiction and at 
Ks 750-^0 lor purposes of s-amp duty. The ower 
T'nnrts decreed the claim and the defendant ap- 
oeafeH to the Chief Court. HrW. that no further 

c h”“ rpiir,'s “ 

alter the coming into force of the new 
lot inm fseconi appeafor revision under S. 70 


-- — o. •±yj‘‘.-/is amenaea oy Arts I and IV of 

i9i2‘-Second appeal on question of custom — With¬ 
out certificate—Revision. 

Under S. 40 oi the Act as amended by Ihe .4cts 
of 19J2, no second appeal lies regarding the valid' 
i'y of exi-lence ol a cusiora without acertihcate 
even if a que&tion of law or error in procedure 
have occurred and it would oot be proper to in- 
tenere m rev isK.n either. [Chevts, J.) Aruka v. 
Imam Baksh. 4 P. “W. R. 1914 : 23 i. U 862 : 

28 P. L. R. 1914. 


S. 40— Unclassed suits—Same question 


Each decree less than Rs, 2,500 but both com¬ 
bined exceed Rs, 25u0 —Further appeal, if lies. 

Wbeie two decrees in unclassed suits involving 
the same question of inheritaiice. direetiy invttlv- 
ed together propeny worth more than Rs. 2,500 
but each decree inv. Ived less than that amoui t no 
further appeal lies under S. 40 of the Act as it 
stood beiore Amendment Acr ot l‘-12. [Johnstone 
and Shah Dtn, JJ,} Hukum Chand v. MUSAmmat 
JlNDO Bai. 129 (B P. L. R 1914 : 

23 I. C. 109 : 90 P. W. R. I9l4. 

-S, 40— Second Appeal — Declaratory suit 

— Reversionary interest—Valuation for Jurisdic¬ 
tion. 

The jurisd’ctional value of declaratory suit to 
protect a reversicnary interest in the land is 30 
times the assessment. There would be no second 
appeal under the Punjab Courts Act beiore 1912 
if the jumma is Rs. 8 only. [Kensington. J.) Har 
NAM Singh v, Rama Hitta. I 78 P. W R. 1913 : 

211. C. 308 : 811 P. L. R. Iul3. 

---S. 40-Pmw ja6 Courts [Amendment) Aot (i 

j of 19121 S. 6 —Appellate decree passed after Act 
, / of 1912 * Further appeal. General Clauses Act 
' (X of 1897). S.6.— Punjab General Clauses Act (X 
t oj 1898), S. 4—C. P, Code, S, 154. 
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.3A 3 COURTS ACT (XVlII OF 1884), S. 40. 

An appellate decree passed after the dale on 
which the Hanjah Act 1 of 1912 came into .‘orce 
is ouen to no fulher appeal, under S. 40 of the Act 
XVJIIol J884 to the Chief Court. The expiess 
saviiijj of the “present * right of appeal in S. 6 of 
the Hunjao Act I of 1912 shows the exclusion of 
any future right not in existence at the commence¬ 
ment of the Act. The word “oreseni" in S. 6 ol the 
Punjab Act (of 1912 means that there should be 
in exiytence a deciee or order si'bject lo appeal, 
12 F. R. 19U0 : 84 P. W. R 1912. 8 I. C. 8 ; 14 I. 
C. 53; 16 C. W. N 1015 Uc\- \Retd, C. / . 
Robertson Kensington Rattigan, Chevis and 
Beadon, JJ.) Deoki Nandan v , Haranam Das. 

122 P. R 1912 : 13 P L. B ltfl2 : 
Suppl. 266 P. W. B. 1912 : 16 1. C. 983. 

-8. 40 — Suit tor injunction compensation 

for Rs. 3000 -Appeal. 

Where in a suit tor injunction to stop the con¬ 
struction of a building the Lower Appellate Court 
awarded Rs 3,0 0 as damages. Held that a further 
appeal la' to the Chief Court a- the decree involv¬ 
ed a question regarding properly of Rs. 300h in 
value. 24 p.U 1903 ; 35 P.L. R. 1903 (F Bi. Fol¬ 
lowed (Shah Din and Chevis^ JJ.) Haider Hus¬ 
sain V. Muhammad hussai.v. 90 P. B 1911 : 

14 I. C. 40S : 204 P. W. B. 19U 

— --S. 40 (3) —Punjab Courts Amendment Act 

J of 1912, S. 2— Second appeal— Question whether 
validity of custom property raised before lower 
Court - Certificate, necessity for. 

Where the question raised in a si^cond appeal 
is not the validity or existence of a custom but 
whether the validity or cxi^^tence ol a custom was 
a question properly ra'sed bcf«.re the Lower Ap¬ 
pellate Court, a second appeal lies wiihout the 
certificate oi such Court unde» S. 40 13) of the Act 
(XVIII of 1884) as amended bvAct (I of 1912i S. 2. 
19 P. R. 1915. Foil. (Chevis and Le Ro^stguol, //.) 
Nur Ali V. Bahawal, 31 I . C 386 : 

64 P. W, B 1016 : 34 P. B. 1916. 

- S. 40 (1) (a)— Second appeal — Question of 

fact, whether common ancestor occupied land^ 
Punjab Tenancy Act, S. 59. 

In a suii by a collateral for succeeding under 
S. 59, Punjab Tenancy Act, to an occupancy hold¬ 
ing, the question whether, the land was occu¬ 
pied by a common ancestor is one of fact and can¬ 
not be made a ground of sec'lid appeal (John' 
stone, J.) Dhian Singh v. Santa Singh. 

190 P. L. R. 1914: 24 I. 0. 687: 92 P. W. R 1914. 

- 8. 4''(t) (&) —Validity or existence of 

c ustom—Second appral—Certificate. 

A decision which is c-mlrary to law, custom, 
or usage is open to second appeal and it is only i 
wheic the coniention is that the alleged custom 
is invalid or does or does not c.visi tnat a ceitifi- 
cate is necessary. t/?a//igau Shadi Lai, JJ,) 
Santa Singh, v . Waryam Singh. 

207 P. L. R. 1914: l9 P. B 1916: 24 I. C. 361: 

147 P. W. R. 1914. 

-S. 40 (1) la) (1) —Appellate decree declar¬ 
ing a house to be waqf prop rty—Further a npcal. 

A further appeal lies from an appellate decree 
declaring a house to be waqf if its market value 
#xcecds Ks 1.000. (Chevis, J.) Khair Ahmad v. 
Mir Ahmad Ullah. 62 P. W. R. 1912. 

13 I. C. 408: 93 P. L. B. 1912. 


PUNJAB COURTS ACT (XVlII OF 1884), 8, 70— 
InterlocQtory order. 

-8- 40 (1) (al (ii)— Further appeal—Failure 

to pay requited Court-fee in first appeal. 

Where the appellant failtd to pay the required 
Couit-lee as directed and the appeal was on that 
acrount rejected, the decree of the first court 
being conhrmed, S. 40. (1) (a) (ii) ot the Punjab 
C lurts Act. before its amendment by Act I of 
191 i preclude- a further appeal. (Shah Din and 
Chevis, JJ.) SuKju Mal V. Asram. 

160 P. L. R. 1914: 23 I. C. 461: 150 P. W. R. 1914. 

-S. 41. Sub-Sec. (3)— Custom, Question of 

Court—Certi fixate. 

Semble: —A certificate from the lower appellate 
Court on questions of custom or usage is neces¬ 
sary lor ihe maintainability ol an appeal under 
S. 41 Sub Sec. (3/ (Johnstone, C. J.) Allah Din 
V. Salam Din. 96 P. B. 1916: 311 C. 497: 

169 P W. B 1915. 

- S, 70— 

Delay. 

loterlocntory order. 

Material irregularity. 

Onus wrongly laid. 

Question of fact. 

Q- eeiioD of law. 

Scope of. 

Miicellaneous. 

Delay. 

-S. 70— Delay — Order setting aside ex 

parte decree. 

Where an ex parte decree was set aside on 
conditirm of payment ot costs, which w^re paid 
and received by the plff. without protest and a 
reply to the defi.'s pleas was put in by the plff., 
and two moi.ihs later he put in a petition (or re¬ 
vision of the order settirg aside the e% farit 
decree the piff.'s conduct amounted to acquies¬ 
cence in the order and no revision would lie. 
(Johnstone and Shah Din^ JJ.) PonnaLAL v. 
Cowsjl. 26 P. B. 1914: 93 L C. 919: 

167 P. L. R- 1914. 

Interlooutory order. 

-S. Interlocutory order-Court- fee — 

Court-Fees Act, S. 7 [tv) (f) and II. 

An interlocutory order in a partnership account 
snii diiecting piff.' to pay enhanced Court-fee 
calculated on a higher valuation, would not ordi¬ 
narily be interfered with in revision. (Keusing- 
ton, J.) Sant Singh v. Nathu Mal. 

115 F L. B. 1913 ; 18 I. C. 480: 94 P W. B. 1913. 

-S. *t0^1ntcrlocutory order— Revision. 

A High Court will not intenere on revision 
with inter locutory orders unless lor special rea¬ 
sons. and Circumstances (Robertson and Baner- 

jee, JJ,) Yusuf V. Na/re 17 P. L. B. ’9l3: 

278 P. W. R. 1913: 16 I. C. 996: 11 P R 1913. 

-8. 70—Interlocutory order—Application 

lo sne in forma pauperis. 

No reviMOn lies against an order granting an 
application to sue in forma pauperts as it is only 
an interlocutory order 99 P. R. 1882 Dist. 32 A. 
621 Foil. l/l. Reid, C. J.) Su^'dar Das v. NaraiN 
Devi. 198 P. W. B. b'lS: *7 P. B. 1912: 

14 I. C. 240 : 261 P. L. B. 1919 
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PUNJAB COUETS ACT (XVIII OF 1884), S. 70— 
Interlocutory order. 


S. 70 —Interlocutory order 


An interlocutory order is not otdinarily open 
to revision. But it can be interfered with by the 
chief Court where irieparable loss would result 
otherwise. [Johnstone, J,) Nihala Mall v, Bagu 
Kam. 164 P. W. R. 1911 : 11 1. C. 880: 

243 P. L. R. 1911. 

— S. 70— Interlocutory order—Final order 

appealable — Revision —Court'f^es, 

An interlocutory order in a case e.g. to pay a 
higher Court fee cannot be interfered with in 
revision by the High Court where an appeal li* s 
against the final order. [Johnstone and Rattigan, 
JJ.) Chando V. Jwala Pfrshad. 

169 P. W. R 1911: 111. C. 840 : 253 P. L. E. 1911. 

Material Irregularity. 

S 10—Material irregularity — Misapprt- 


PUNJABC0UR7S ACT (XVIII OF 1884), S 70— 
Material Irregularity. 

secoiid appeal but misconstruction of a document 
forming the basis ol a suit, or a contract or docu- 
mem of title is a sufficient ground lor second ao- 
peal. 10 I C, 325 Foil. iShch D,n. J.) Narain 
Singh v. Jaggat Singh 14 j. c ssi- 

190 P. 


hension of the nature of a claim and pleadings, 
Wnere the lower Courts have misapprehended 
the nature of the claim and the pleadings oi the 
parties and have wrongly dismissed the suit as 
barred by limitation, the chief Court will inter¬ 
fere in revision. [Robertson, J.) Sohan Singh v 
Lakhumal. 96F. W. B 1913: 19 I. C. 5: 

13& P. L. B. 1913. 

8 . 70— Material irregularity plea not 


adjudicated. 

Omission to adjudicate a plea is a good ground 
for revision under S. 70 (1) (o) of the Act. [Reid. 
C. J.) Mathra Dass V. KaraR Devi. 

5 P. W. R. 1913: 18 I. C. 610: 140 P. I. R. 1913. 

S. 70—Material irregularity-As amend’ 


~ S. lO—Matetial irregularity—Misunder- 

standing position of parties. 

Where, in a suit for possession under S. 9 the 
Court misunderstood the plff.’s position and ig¬ 
nored material evidence, and did not distinguish 
betweeo possessioo and U 5 >e or occupation held 
that all these consiituied material irregularity so 
as to neressitaie a retrial [Arthur Retd, C. J, 
and Rattigan, J.) O’Brien v. Ardul Rahman 
28 P. W. R. 1912 ; 14 P. L. R. 1912 : 13 I. C. 6 .' 

S 70—Material irregulurity—Over-look¬ 
ing statute. 

It is material irregularity to overlook relevanL 
portions of an Act of the legislature. {Johnstone, 
J ) Hussain Bibi v. Nek Alam. 

157 P. W. R. 1911 ; H J.c 883: 245 P. L. R. 1911. 

® irregulariiy^Subsian- 

Ital justice. 

The Chief f'ourt can interfere in revision only 
where the decree or order sought to be revised 
IS manifestly injust and inequitacle resulting in 
sub>taiitial harm to the litigant party. ( 'ohns- 

tone, J ) Saadat sultan Begam V. Muhammad 
Munir Khan 14y p. ^ g . 

11 I C. 831 : 249 P. L. E. 1911* 


ed by [XX.V of 1889.) 

If a Court bases its decision on a perverse view 

of the facts ar d on arbitrary assumption it com 

mits a material iiregulari^y which can be inter¬ 
fered with in revision. {Kensington, J) Jawahri 
Mal V. Dhanpat. 163 P. W. B. 1912: 

17 I. C. 328: 170 P 1. R. 1912. 

■S, 70 —Material irregularity—Order 

A t y* _ 


returning plaint for deficiency of Court-fee. 

An order rejecting a plaint for deficiency of 
the Court fee is not subject to revision. If, for 
noB-compliaoce with the order, the Court rejects 
the plaint the order of reject! m would be a 
decree and appealable as such. i/«ifl. C./.> 
Nawab V. Duni Chand, 69 P. R 1912: 

203 P W. R. 1912: 16 I.C. 475. 212 P. L. R. 1912. 

_S 70 —Material irregularity—Revision 

A deft must be limited to the defence setup 
by him in the erst Court. An appellate Court 
ca^nnot eo outside the merits, and consider a tech¬ 
nical point not raised in the original pleading and 
f if Hnes SO it will bo a material irregularity 
liable to be Interfered with in revision. {Chevis,J ) 

Karam Baksh r. Abdul Karim. 

81 P W I9l2* 14 !• C. 1008. 146 P. 1. H# 1912, 

_s. 70 —Material irregularity—Miscon¬ 
struction of documentary evidence. . 

Misinterpretation of a post card which is only 
a ffiece of evidence and not the 

suU is not such a substantial question ^ 

justify a revision petition to be treated as a 


— -—a. 70~Material irregularity—Erroneous 
decision on a point of limitation. 

An erroneous decision by lower Court on a 
question ol limitation, twhere it is a doubtful one 
especially) is not a material irregularity within 
the meaning of S. 70 (i) \a) of the Act and such 
an error is not a sufficient ground for revision 
{Chcuis, J.) Jalu V Sainand. 204 P. L. K 1911 

n I. C. 60 : 231 P. W. b’ 1911 


- 8 . 70—Material irregularitySuit for 

declaration—Decree for Possession, if can be 
passed in 

The passing of a decree tor possession under 
whatever ground in a suit for mere declaration 
is a material irregularity within the meaning of 
S. 70 (a). {Kensington, J.) Fazal Din v. Amir 
Baksh. 199 P. I. E 1911 : 11 I. C 33 r 

169 P. W. R. 1911. 


—-S. 70-Afa/cria/ irregularity—Dismissal 

of suit on technical construction. 

. A . ^ ft A A on a technical 

construction of S. 83 of the Neg. In>tr. Act con¬ 
stitute ** material irregularity ” under S 70 (a) 
{Reid,C J- and Kensington, J.) Khan ’chani> 
V. Golab Ram. 39 P E. 1911 : 142 P. L B J9ii • 

10 1. C. 133 : 284 P. W. R. 1911* 


• 8 . 70—Material irregularity. 


The Court will not interfere in revision merely 
on the ground that the construction placed on the 
words in a document is incorrect unless it Enda 
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PUNJAB COURTS ACT (XVIII OF 1884), 8 70— 
Uaterial Irregularity. 

that in the interpretation of those words a mate* 
rial irregularity has been roramitted. {Ratti^ 
gan, J.) Makhan V Nathu Kam 

125 P. L, B. 1911 : 9 I. C. 1008 : 

89 P. W. R. 1911. 

-8. 10 —Material irregularity* 

A mere misinterpretation of document or error 
of law does not amount to material irregularity. 
(106 P. R. 1908, con) {A. Reid* C, J.) Aruh 
Singh v. Dayal Singh. 

20 P. B. 1911 : 93 P. L. B. 1911 : 9 I. C. 679 : 

64 P. W. R. 1911. 

Onus wrongly laid. 

-S. 70 —Orifis wrongly laid. 

The judgment based upon a wrong adjustment 
of onus IS revisable under S. 70 (1) (tj) of the 
Act. {Scott Smith* J ) Tirath Ram v. Antar 
Singh. 8 P. W. B. 1914 : 

22 I. C. 861 : 32 P. L. R. 1914. 

—-S. 10—Onus wrongly laid* if ground for 

revision. 

A revision is not justified on the mere ground 
that the onus was placed on the wrong parly. 
64 P. R. 1885 ; 22 P. R. 1886 ; 20 A 78 ; 11 I. A. 
237. Ref. {Reid^C.J.) Kakimullah v. Kimon. 
102 P. B. 1919 : 207 P. L. E. 1912 : 16 I. r. 839 : 

213 P. W. R. 1912. 

Question of Faet. 

-S. 70— Question of fact — Possession not 

permissive—No revision. 

That possession is not permissive isa6nding 
of fact and cannot therefore be questioned in 
revision. {Chevis^ J.) Sham Singh v, Pkem 
Singh. 17 I- C. 608 : 260 P. W. B. 1912. 

-S. 10— Question of fact—Appeal-Res¬ 
pondent can support on independent grounds. 

At the hearing of an appeal, admitted under 
S. 70(11(6) of the Act, the petitioner cannot 
attack the lower Court’s decision on findings of 
fact, but the respondent may support the de¬ 
cision on any grounds. Including tho«c decided 
by the lower Courts, in favour of tne petitioner. 
{Shah Otn and Chevts* JJ.) Dcrga Das v. 
Kanshi Ram. 166 P. L B. 1912 : 

16 I. C. 769 : 273 P. W. B. 1912. 

——8. 70 — Question of faot — Custom—Mort¬ 
gage of house by occupant in village Abadi—Snit 
by some proprietors tn thetr own right* for pos¬ 
session. 

Where a suit by certain members alone of the 
proprietary and body of a village Abadi in their 
own right but not in a representative capacity (or 
possession of a house mortgaged by the occupant 
is dismissed on the ground that they did not es¬ 
tablish the individual rights asserted, held no 
question of custom was involved in the suit and 
thereiore there was no revision to the chief 
Cou»t. {Shah Din* J,) Bagoa Singh v. Harnam 
Singh. 

96 P. L. E. 1911: 11 I. C. 377:213 P. W. B. 1911. 

- —8. 70—Om^s/io« of faot — No revision. 

A finding that a mortgage was not a fictitious 
traosactioo as the greater part of the considcra- 


PUNJAB COUBXS ACT iXVHl OF 1884), 8. 70— 
Qaestion of law. 

tion had b^en paid and that the judgment-credi¬ 
tor had failed to prove collusion between the 
mortgagee and the mortgagor is a question of 
fact. {Shah Din, J.) I-HAR Kuar v. Ram 
Singh. 

j 114 P. L. B. 1911: 9 I. C 1018: 172 P. W. B. 1911. 

Question of law. 

-8. 70— Question of law — Wrong decision 

by lower Court. 

No revision lies where the lower Court has 
erred in law lo relying upon an inapplicable 
ruling of the chief Court. {Chevis, J*) Honda 
I Ram V. Chibbar Mal. 

I 19 I. C. 847: 132 P. L. B. 1913. 

i 

- —8. 10 —Question of Law—Wrong decision 

regarding jurisdiction—Net subject lo revision. 

An appellile Judgment though it mayeirone- 
ou«ly decide that the Court of first instance had 
jurisdiction to try a case cannot be interfered 
with ID revision by the Chief Court. {Shahdin 
and Scott Smith* JJ.) Hazura Singh v. Ilam 
Din. 19 I. C. 237: 2o4 P. L. B.-1913. 

-S. 10—Question of law—Inference from 

facts. 

An order of a Judge in chambers directing issue 
of notice on the ground that the amount involved 
was considerable and that some points were 
arguable is not an admission of the petition for 
revision under 3, 70 (1) (6). The mere fact that 
a finding as regards the nature of a contract is 
based on legal inference from lads does not 
sufficiently prove that an Important question of 
law is involved. {Shah Din* J.) Bru LaL v. 
Loku Ra.m. 

136 P L. B. 1912. 14 I. C. 16: 116 P. W. R. 1919. 

-8. 10 —Question of law — Revision. 

The fact that an appellate order may be open 
to some doubt on a quesnon of law of some diffi¬ 
culty is no ground for interference in revision 
under S. 70 (1; («). [Kensington* J.) Thakur 
Sing v. Gurdit Singh. 

12 I. C. 733: 178 P. W. B. 1911. 

--- S 70— Question of law. 

The Chief Court is not, in revision, competent 
to deal only with a pure question of law. (RatlP 
gan* J.) Ram Mahesh Singh v. Khuchi Ram. 

119 P.L.B. 1911 : 11 I 0. 618 : 256 P. W. B. 1911. 

-8. 70— of law — Jurisdiction-^ 

Remand by lower Appellate Court to try suit. 

An Appellate judgment deciding l^ai t^'e lower 
Court should hear a suit and remanding the case 
to it is not open to revision under S. 70 (1) (o) or 
second appeal under S. 70 (1) (6) {Reid,C.J*) 
(VfANNU L\l V Har Charan Das. 

147 P. L R. 1911 : 10 I C. 36 : 268 P. W. R. 1911. 

- S 10—Question of law — Jurisdiction. 

Under S. 70 (1, (a) of the Act, the Chief Court 
cannot interfere with an appellate judfil' 
roent deciding though erroneously that the first 
Court had jurisdiction. 46 P. R 1886 Foil. (Ar* 
thur Reid, C. J.) Arur Singh v. Bua Ditta. 

4 P B. 19U : 46 P. L. B. 19U : 
9 I. C. 674 : 26 P. W, B. 1911. 
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PUNJAB COURTS ACT (XVIIt OF 1884). S. 70— 
Scopa of. 

So«pe of. 


—-——-S. 70—Sco/id of—Amendment of plaint, 
A plaint can be amended in revision. {Robert 
SOHy J.) Maddu Mal V, Baggu. 

160 P. W. B. 1913: 20 I. C. 831 : 

2S0 P. L. E. 1913, 

-8. 70— Scope of—‘Order under S, 25 of 

the Punjab Law Acts, if open to 

An order under S. 25 of the Punjab Laws Aci 
of an Insolvency Court is not a decree : conse¬ 
quently no application for revision of such . rder 
lies under S. 70 (I) t6). 70 P. R. 1904 : 65 P R. 
1905 Foil. {Reid, C, J. and Shah Din, J,) Ram 
Chand Billa Mal. 64 P. R. 19ii • 

12 I. C. 867 : 187 P. W. B. 1911* 

Miscellaneoas. 

—— S. 10“Revtsion filed b-'fore new Act oame 
into force—Admission by niistaiee—Power of 
treating Has appeal. 

A revi^ioD petition filed nnder S. 70 of the 
Punjab Courts Act of 1834 wa>i admitted after the 
Act of 1912 came into force by mere inadve tance, 
Htld^ as at the time of filing it, the petitioner 
could file as appeal he could go on with the 
merits. (Broadway and Abdu> Raoof, JJ.) Jai 
Ohand V, Shahzada 67 I. C> 358 1 L. L. J. 126. 

-S. 70 and S. 70 of Act I of 1912—Swa// 

cause suit of the value of less than Rs. 2.500 — 
Second appeal not lying—Whether could be lreat‘ 
ed as Revision Petition. 

Whe^e under S. 40 (i) (a) li ol the Act a second 
appeal is precluded in the case of a small cause 
suit of a value of less than Rs. 2,500, the Court 
has no power to treat the memorandum of 
appeal as a revision petition as S. 70 of the 0>d 
Act has been repealed and S, 70 of ihe New Act 
gives no such power. (Shah Din and Chevis. 
JJ,) SURJU Mal v. Asram. 160 P L. B. 1914 : 

23 I. C. 451 : 150 P. W. B 1914 


PUNJAB COURTS ACT (I & IV OP 1912), S. 41, 


f under 

5. eV ( 1 ) (u) ChteJ Court, tf can consider matters 
under cl. <6). 

Where a revision prtition tn the Chief Court 
raising questions as to which law rustomary or 

personal governs the parties is inadvertently 
made under clause la) of S.70 1), the chief Court 
IS emiiled to consider them under clause (d) 
[Johnstone, J.) Muhammad Au v. Muhammad 
Ikbam. 63 .P E. 1911 r 194 P L B 1911 . 

HI. C. 63 : 171 P. W. B. 1911* 


S. 76 (2)— Di.^triot Judge—Power of, to 
transfer case to Additional Dt, Judge. 

S.75 i2) of the Act cannot be construed so as to 
prevent, a Dt. judge from transferring to a Sub¬ 
ordinate Court a case pending before himself. It 
IS merely intended to invest a Dt. Judge with 
power ol control over the disiribution oi business 
and does not imply that an Add tional Dt. judge 
has no jndicial powers until Dt judge confers 
them on him. IJohnstone and Rat igan, JJ.) 
Shib Nath v. Alliance B^nk oe Simla. Ltd. 
Lahore. 1 0 P. W. B. 1914 : 215 P. L. B. 1914 • 

25 I. C. 480 : 3 P. B. 1915. 

(I AND IV OF 1912.) 


“~—S. 40-Second appeal—Finding of fact 
—Dedication 

A finding that a house is a Dharmasala by de¬ 
dication to religious uses is one oi fact with which 
interference in second appeal is incompetent. 
[Shah Din, J,) Daulat Ram »•. Gadi Ram. 

49 I. C. 138 : I P. B. 1919. 


V 17 K of certificate-Appeal. 

Where a certiheate to appeal on ihe q lestion 
of custom IS not granted, no second appeal lies 

irrespective of the ground on 
which the same is refused. [ShahD^n,J\ Mula 
Hoshiara. 24 P. W. B. 1915 : 27 I C. 723 : 

85 P. L. a. 1915. 


- S.*l0—Second Appeal—Powers of Chief 

-Court—Amending Act I of 1912. 

The power of entertaining i second appeal in 
a land suit below Rs. 1,000 under S 70 il) (6) of 
the Act of 1884 has been wiihdrawn from the 
Chief Court by the Amendmg Act 1 of 1912. 
{Johnstone and Chevis, JJ.) NURDIN v. Mussama r 
iHAU 89 P. W. B. 1014 : 23 I. C. 85 : 


44 P. L. B. 1914. 


—-—S. 10 —Revision, 

S 70 (1) (5) of the Act precludes the chief 
Court from going into any question except the 
one on which the revisi >0 petition has been ad¬ 
mitted as a further appeal. [Agnew and Shadi 

T al JJ.) Manohar n. Dula. 

^ ’ 301 P.L.B. 1913: 203 P. W. R. 1913 : 

20 I. C. 766 : 16 P. B. 1914. 

_^S. 10 —Improvements. 

There is no authority for the proposition that 

a deft *s action pendente liU can aSect the value 
of the suit so that for purposes of lurisdiction lor 
an appeal in a pre-emption su't the value of im¬ 
provement eefected during suit should be includ- 
trh^vic J) Lal Hussaiv V. Hassa Khan- 
Is p! w! R 1912 : 13 I. 0. 438 : 96 P. t. E. 1912. 


.-1®- ^0—Finding of foci—Ignoring evi- 

dence—Grounds of appeal, ® 

A finding of fact will be set aside on second 
appeal, where the lower Court has decided a 
question by giving too exclusive an attention to 

evidence and ignoring the 
whole of the evidence in the case. 37 C 293 
Ref. (Johnstone. J.) Gobind Ram v. Hakim! 

174 P. 1. B. 1914 ; 24 I. c. 880 : 

76 P. W. K. 1914. 

41 (1) (c)-S«co«d Appeal—Finding of 

When Ihe decision of the lower Appellate Court 
is essentially based on a finding of fact pure and 
simple It IS open to question and it must ha seen 
whether the complaint that he conrrhas gravely 
erred by overlooking material evidence oresent 
on record is justifiable. In cases of old mortgages 

where mortgagors have expressly and imphedly 
admitted receipt of consideration. Courts will 
not expect mortgagees lo give the same precise 
proof of payme. t and • necessity ’ as in recent 
transactions. (Johnstone. J.) RoNZoR singb v . 
GAYAN. 114 P. L K. 191S : 29 I. C. 786 : 

238 P. W. B. 1916. 
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-S 70 Question of law — Succession certi¬ 
ficate, necessity for. 

Tlie question if a succession certificate is neces¬ 
sary in a case is open to revision under S 70 of 
Act XVIIl of 1884 as amended bv Punjab 
Acts I and IV of 191^. [Johnstone, J.) Bassa 
V. Amir Bibi. 175 P. L R 1914 : 

24 I. C. 693 : 73 P. W B. 1914. 

-S. 70—(as amended)—Scope of — Bcvtsion 

—Decrcee on private award, if open to. 

A decree based on a private award filed in 
Court cannot be revised by the Chief Court i 
under S. 70 of the Punjab Court’s Act (amended.. 
[Johnstone,].) THAKURDASt; RamdaS. 

13 P W. R. 1914 : 23 I. C 950 

114 P L B. 1014. 

S, 70— Delay—If ground for refusing 

Dilatoriness of the peutioner in making his 
application is a good groun«l for refusing a revi¬ 
sion. [Kensington, J.) Fazal Ilahi t;. M’JHAm- 
mad Jan. 79 P.L.R. 1913 : 16 I. C. 795 : 

76 P. W. B. 1913 

-lIII OF 1914). 

— - Jurisdiction—Decree before the Act — 

Appeal, if Dt. Judge unde*" the new Act can hear. 

A Dl. Judge under the New Punjab Court’s 
Act has no jurisdiction to hear an appeal from 
the decree of an officer who was a Dt. Judge 
before the Act came into force. Where there¬ 
fore, such an appeal w^s heard by a new D'. 
Judge the Chief Court set aside the judgment and 
decree, transferred the appeal to its file, and de 
cided it on the merits. [Shah l)iu,J.) Lashkar 
Khan v. Shah Din. 

38 I. C. 997 : 26 P. W K. 1016 

8. 10— Division Bench — Power to 

make reference, difference in point of law. 

A Division Btnch of the Punjab Chief Court 
cannot make a re erence under S. 10 (2) (6) oi 
the Act when the members ol that Bench have 
differed on a point of law The proper course is 
to refer the point under the proviso to S 98 
C. P C, [Rattigan, Shah Din and Le Rossignal, 
JJ.) GokalChandv. Hukam Chand Nathu- 
mal* 

109 P. W. R. 1916 : 164 P L. R. 1916 : 

70 and 71 P. R. 1917 : 34 I. C. 714 IF.B.» 

-Ss. 21. 28 and Appeal — Forum — 

Erroneous laluation ot Court fees. 

An appeal from a decree in a suit of the juris¬ 
dictional value of Hs. 5,500 was filed in the 
High Court. The figure Hs. 5,700 found its way 
into the decree apparently ; because the plaintiff 
assessed the market value of the land in suit at 
that sum, although the real value of the suit for 
purposes of jurisdiction calculated at 30 times 
the Jama was only Ks. 615- Held, that the 
appeal lay to the District Judge. [Ch(vis,C.J. 
and Le Rossignal, J.) Daim Shah v. Maya das. 

2 Lfth. t. J. 300. 

-Ss. 21 (8) 26 and 39— Decree by subordi¬ 
nate Judge who has been appointed Additional 
Judge — Appeal — Forum. 


I PUNJAB COURTS ACT (HI OF 1914), S. 41. 

An appeal from the decree of a subordinate 
Judge who has been appo nted Additional Judge 
when tue ca>e has not been transierred to him by 
ihe District Judge uiider S. 21 (2) of the Punjab 
Couit's Act, lies to the District Judge if the value 
ot the suit does noi exceed Rs. 5.001), and not to 
the Ch«ef Court. 46 P. R. 1898 ; 23 P R. (Cr.) 
1881 referied. [Shadi Lai and Broadway, JJ ,) 
Nikinjan Das Jethan Mal v. Kirobi Mal. 

36 P. E. 19i7 : 108 P. W. R. )917 : 41 1. C. 42. 

-S. 34—Ex parte decree by Subordinate 

Judge, if can be xet aside by Munsif. 

A subordinate Judge of the 2nd class exercises 
no control over a Mun>i( of the 2nd class and his 
Court is not superio’ to that of the Munsif. a 
M unsit to whom a case is transierred under S. 30 
of the Act can validly set aside an cx parte 
decree though it had been passed by a subordin¬ 
ate Judge. [Leslie Jones, J.) Shiv Lal v. Paras 
Ram. 

86 P. L. B. 1917 : 84 P. W. E. 1917 : 42 I C. 242. 

-S AO—Second appeal—Finding of fact 

—Dediea tion. 

A finding that a house is a dhat masala by 
dedication to religious u-es is one of fact with 
which iiperference in second appeal is incompe¬ 
tent. [Shuh Dtn, J.) Daulat Ram v. Gadi Ram. 

1 P R. 1919 : 49 1. C. 138. 

-8 40 \,Z)—Refusal of certificate—Grounds 

for—Revtuon. 

N' revisi.Ill ordinarily lies from an order of 
the 1 twer Appellate Court refusing to grant a 
c'irtificate under S. 40 (3; of Act 111 of 1914, If 
certificate is refused on the ground that no 
general question oi custom, etc., is invi Ived, the 
Chief Court can revise the order and remand the 
application. [Scott Smith, J.) Sahab DiN v. 
Daswandhi Beg 27 1. C. 722: 

23 F. W. R. 1915 : 86 P. L. B. 1916. 

-8. 41— Second Appeal — Custom — Certifi¬ 
cate, when necessary. 

When the question for decision before the 
lower Appellate Court was whether the general 
rule of custom had been abrogated by a specie! 
custom, no second appeal lies without a Ceitifi* 
cate. [Broadway and Dundas, JJ.) FlTHA V. 
Dbbkeb. 

2 Lah. L J. 50a ; 66 I. C. 661. 

!-8 41— Error of Law — Revision-^Mate¬ 

rial irregularity. 

An erroneous view of Hw or omission to decide 
a question ol fact tf.e.) whether or not a balance 
was strucE. is a material irregularity justifying 
revision. The omission to determine a question 
of fact on which the decision as to limitation 
depends is a matetial irregularity for which a 
revision lies. [Broadway, J.) Ramji Lal p. 
Manya. 

37 P. L. R. 1910 : 68I.C. US 

-Ss 41 and 44 —Refusal of certificates. 

The order of a District Juoge refusing certifi* 
cate under S. 41 (3) without considering the 
grounds therefor is open to revision and remand. 
18 P R. 1918 Followed. [Broadway,].) CHOTTO 
V. SONA Devi. 60 14^.661. 
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PUNJAB COUETS ACT (III OF 1914), 8. 41. 


-S. 41 —Second Appeal — Onui. 

Where a decisi n proceeds upon a wrong 
laying of onus there being no evidence on either 
side, the question of onus is one of law and a 
second appeal lies, but where onus being wrongly 
placed a case is decided on evidence let in by 
both parties, the case is different. {]ohn$lone, 

C. /.) Kaura V. KalU Ram. 

40 I. C. 1003 ; 36 P. W. R. 1917* 

---S. 41 —Onus wrongly placed. 

A finding of fact can be set aside in second 
appeal if burden of proof is wrongly allocated. 

[Shah Din, J.) Niaz Ali Khan v. Sher. 

^ a? P. W. R. 1917 : 40 I- C. 176- 

_S. 41 — tJecessiiy if a question of law 

Shamilat allotted on partition tf ancestral. 

Shan.ilat when alloited on partition to the 
oroprietor of a village which is an ar.cesiral 
property also becomes his ancestral prpoperty. 
Whether a question of legal necessity is a ques¬ 
tion of tact or law depends on a c -nsideration of 
the knowledge of the alienee about the use the 

oTtL 

, Broadu^ay, J ) Bcta Jshar^S.ngh^^^ 

_s, 41— Second appeal—Misreading of 

'"’Miv/ading of evidence is sufficient reason for 

the Chief Court to interfere m second appeal, 
ine L.niei v-vu tqwala Singh v Lakha 

8l’p E 1916 : 126 P. W. E. 1916 : 
SIN.H. ^ J, ggg . 39 p B. 1917. 

__a ilSecond appeal—Finding of fact. 

A finding of fact will not generally be gone 

....... 

_S3. 41. and SS-Appeal-Forum of-How 

rsXt vine ‘ap. 

land, it IS ina ^ decreed m the lower 

ES' S’- "-" 

! as I. c. 89 : 81 P. w. E. 1914. 

_ S 41 (1)—Second appeal—Question of 

law-lnt‘rpretaiwnj^d^^^^^^ 

patti to D” IS terpret » docutneni and 

5ues ion one has to^nG ^ 

consequently interpretation of a dpcu- 

‘*':ff“"oro°f lLw explained.'^ iJoHnslone. C. J.l 

SiwAN CHAND : ,82 P W. E. 1918 : 

®* 86 i. C. 199 : 77 P. L- E IS^- 

_ g 41 (1) (3)—Point overlooked — De- 

u ..He, S 41 (1) and <3) l**e Chief Couit 

Though under 41, ^^jiigcate. decide the 
can. in the •• ot a custom, it is not 

•‘existence or validity 

Q D—Vol. IV 70 


barred from remitting a case for decision on a 
point of custom overlooked or deliberately neg¬ 
lected by the lower Court. [Shadi Lai and Le 
Rossignal, JJ.) Sohmamal v. Nanakchand 
22 P. R. 1916 : 34 I. C. b04 : 212 P. W. R 1915. 

-- S. 41 [c)—Second appeal—Substantial 

error, defect in procedure. 

A second appeal cannot be entertained on the 
ground of mere alleged error in weighing evidei cc. 
{Johnstone, C. J. and Rattigan, J.) Ramji Das v. 
Thakar Devi. 

72 P. R 1916 : 138 P L E. 1916 : 
35 I. C. ;^66 : 119 P. E. 1916. 

-S, 41 (1) (c)— Second appeal—Omission 

to consider oral evidence. 

All omission by a lower appellate Court to 
consider the oral evidence and recoid a nnding 
thereon is a material irregularity and a giound 
for second appeal. [Shadi Lai, J.) Kalu v. Bir 
Singh. 

73 P. W. B. 1915 : 29 I. C. 9ol : 

149 P, L. K 1915. 

-Ss, 41 i2) 38 and 39— Decision by Addi¬ 
tional Dt. Judge in a case not assigned. 

Where a ca-e has been heard and decided by 
an Additional Dt. Judge which had not been as¬ 
signed to him by the Dt Judge and who had ne¬ 
ver been appointed a^; Sub rdinate judge an ap¬ 
peal from his decree lies to the chief Court and 
not to the Dt Court. [ocott-Smtth and MartineaUy 
JJ.) Ram Diyal V. Mahomed Raju. 

51 I. C.437 :46 P. E. 1919. 

I-S. 41 (3l— Decision on custom—No second 

appeal Without certificate. 

Although the Distrii.t Judge’s view was errone¬ 
ous, nevertheless, inasmuch as it was a decision 
on custom no sec md appeal was competent with¬ 
out the necessary certificate. [Broadway and 
Moti Sagaf, JJ.) Jita v. Har Chand 

6 Lab. I. J. 298 : i923 Lah. 589. 

-S. 41 (8)— Second appeal — Point of cus¬ 
tom. 

Where there is no certificate, a second appeal 
IS not competent on a qur'stion of onus in a case 
of custom. On a refusal of certificate on the 
ground that the case was not covered b S. 41 (3) 
a remand tor rec msideration of the questi.)n as to 
whether certificate should be granted cannot be 
ordered. [Scott-Smith and Leslie Jones, JJ.) 
SUBA V. Jalal. 69 I. C. 392 : 2 Lah. L. J. 479. 

-— — S. 41 (3)— Second appeal — Question of — 

Custom, 

Whether by the custom prevailing in the tribe 
to which the parties belong, a union between a 
man and his nephew’s widow is recognized as 
valid and whether by cusmm the iSdue o' such a 
union should be regarded as legitimate and enti¬ 
tled to succeed aie questions oi custom into 
which the High Court cannot enter in second 
appeal when there is no certificate [Chevts; C.J. 
and Wilberforce, J.) Maharam v. Basau. 

2 Lah. L. J. 370. 

---S 41 (3)— Second appeal —C««/oifi. 

The decision in the case of self-acqui>ed pro¬ 
perty, that a daughter’s son excludes a nephew 
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depended upon a finding as to custom which can* 
t)oi be cunte-ted in second appeal, wiihoul a cer* 
tiheate. (Scoli-Smtlh, J.) Fatkh UHAmmad 
y IMAM UD-JIN. 2 Lah. L. J. 188. 


- S. {Z}—Second appeal. 

Ad appeal was held to have been filed within 
tune where toe widow explaii cd that her delay 

in applMiig for a certificate was, until she dis¬ 
covered her inis'ake, due to an erroneous supposi¬ 
tion that a second appeal Irom the decree would 
lie as of right to the chief Court, {ffalltgan. 
C. J ) Ai.au Bi V. Lattu. 

5/1. C. 204 : 1 Lah. 245 


S 41 3)—Second appeal—Cuslont. 


PUNJAB COUETS ACT (UI OF 1914), S. 44. 

donee being exhausted ts erroneous. (SAah Dirt' 
C. J. and Le Rossignol^ J.) Chinti v Ishar 
109 P. E. 1917 : 43 I. C. 299 : 71 P. W E isiT 


, f- (3? — Second appeal — Custom— 
Certtftcate. 

Adhere the lower Court found that the parties 

are governed bv custom and not by Hindu Law 

the aggrieved party cannot in second appeal urst 
as a giound of appeal that the parties are govern¬ 
ed by Hindu Law and not by custom in the 
absence ol a ceriihcale under S. 41 (3) ot the Act 
{Shaft Oin, C J.) Thulsi Kam v. Amar Singh 

42 I. C. 116 : 141 P. W R. 1917 ’ 


A finding that the parties are governed by 
Hindu La v and not by custom cannot be chal¬ 
lenged in second appeal without a certificate 
(Scott Smith and Dnndas, J J .) Mussammat Aso 
7. Muss.vmmat Haknami. 1 Lah L J 60 • 

66 I. 0.944 : i U. P. L. K (Lah.) 114‘ 

41 i3) and 44 — Revision—Order te- 
fusing certificate. 

When an application fur a certificate under 
S. 41 I3i c f the Act IS relused bv the Dt. Judge on 
the erroneous ground that no question of custom 
arose ht re is a levision to the Chiei Court Irom 
the order of refusal on the ground that the Dt. 
Court has tailed to exercise the jurisdiction ve< 
ted in him. 86 F. L. R. 1915 Foil h F. R lyi7 dist. 
(Scolt'bmilh. J .) SaRUP SINGH V. Mt. Iowahki. 

44 I. C. 732 : 18 P. R. 1918. 

S 41 (3) Question of unns tn Custom 
case—When question of law. 

Ttie qu'Jstiuii ol onus probandi in a custom case 
is not a pure question of law, unconnected with 
custom; on the other hand, it is not under all 
circum>tances a question relating (o the validity 
of the enisience 01 a custom, a party to a Suit may 
be held t be entitled tn an initial jresutnpiion in 
his favour on the s rengih of a generally accepted 
rule ol cusioin as laid down by ihe judicial deci¬ 
sions .ir otherwise. {Shah Dm, C. J. and Le 
RossignoL J.i Mussa.mmat Hhari v. Khanam. 

44 I. C 162 : 7 P. R. 1918. 


— S. 41 (3 ,—Order af remand on question 
of custom — Appeal. 

No appeal fiom an order of remand as to the 
existence or non-existence of a custom lies, where 
however parlies are admittedly governed by cus¬ 
tomary law the order of remand should be set 
aside and a decree must be passed by the trial 
Court for what the plff was en itied to by custom. 
{Chevis.J.) Ali Akhar Shah ». Barkat Ali 

76 p, w. B 1917 : 

39 1. C. 775 : 109 P. L. B. 1917. 


--8.41 (3)—Sfcunrf appeal—Defective cer¬ 
tificate. 

A second appeal cannot be admitted on the 
strength ol a certificate not in accordance with 
S. 41 (3) ot the Act of 1914. {Shah Din, t.) Vad 
Ram Manbaaki. 4 w. R. 19i8 : 

441. C. 87 : 148 P. L. R. 1917 


S. 41 (Zi —Refusal of ccrtificate—Secou'* 

appeal—Gift'd property whether reverts to the 
donor. 

Where the question involved in anappealto 
the Dr. Judge was one of custom and he rejected 
an application for a certificate under S. 41 (3) of 
the Act, a second appeal is not maintainable 
against his decree. Even wh.re the lower ap¬ 
pellate Court, decided the rule of custom errone¬ 
ously and on a misconception of pri r decisions 
a certificate under S. 41 (3) is necessary to sustain 
a second appeal on the point ol custom. The 
view that giited property reverts to the heirs ol 
the donor in the event of all the heirs of the 


-S- 41 (3)— Unreasonable refusal to 

certify —Procedu re. 

The Chief Court cannot on the revision side 
consider the rc.isonableness of a refusal to grant 
certificate nor regard it as granted when it is un¬ 
reasonable. The question canci'-’t be considered 
in the absence ot a coititicaie. (Johnstone, C. J.) 
Sher V. Allah Dad. 39 I. c. 96 = 6 P. R. 1917. 

S. 41 (3) — appeal, crrti'icate for, 
on point of custom -When to be granted. 

The certificate relerred to m S 41(3) of the 
Act should be granted only whc'n the lower ap¬ 
pellate Cjuit is satisfied ihat the evidence regard¬ 
ing custom is conflicting or uncertain and there 
is substantial doubt regarding its existence. The 
Chief Court will not act upon a *'erlificaie which 
is not granted having regard to the afore'-aid 
te ins. {'^hadi Lai and Leslie Jones, JJ ) Bani 
Singh v. Surat Singh. 

82 P. R. 1916 : 199 P. W. R. 1916 : 

36 I. C. 684 : 38 P. L. R. 1917. 

S. 44 Revision—Arbitration cases. 

. Hign Court is reluctant to lolcrtcre on le* 
vision in arbitration cases uiile>'s it is compelled 
to do so in ciicumstances of tfross and material 
irregularities. The Judgment of the lower appcl* 
late Court being entirely based on inaccuracies 
or misunderstandings is vitiated thereby 
it is set aside. (^Vubgrforce, j ) Kesar Mal 
Shankar Das v. Hukan Chand Badri Nath. 

67 I. C. 260 : 3 Lah. L. J. 661. 


S. 44 Revision—Interlocutory order. 


It is not incumbent on the High Court 
to interfere on the revision side even though 
the lower Court acts- without jurisdiciioo un* 
less fa’liire of justice has diiectly resulted 
frorn such a detect. An order in a suit for 
partition alter the preliminary decree a-'d before 
toe final decree is an interlocutory order, and is 
non-appealablo. (Broadway, J,) G.anda MALV. 
SUNDAR Lal. 2 I,ah. L. J. 673. 
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__>-S. 44—/Revision —Interlocutory order. 

It is onlv in exceptional casesto shorten litigation 
that the chiei Couit should ordinarily imerfeie 
with an interlccatory order in revision. {Le 
RossignoKJ.) Radha Kishen v. Tirath Ram. 

1 Lah. L. J. 220. 

_S. ^^^Revision’-lnterference in--Equi- 


j • • * 

The chief Court would not be justified in inter- 
iering with the order of the lower Court in revi¬ 
sion, if the equities we'-e all against the appellant 
iBro^dway^ J.) Jiwan Singh v. Sawan ^al. 

' o4 I. C. 941 (1) ; 168 P. K. 1919. 

_S. 44— Ouus wrongly placed — Reviuon. 

A wrong placing of the onus, resulting id a to* 
tally erroneous decision is sufficient foi interier- 
ence in revision, [\Vnberforce. Js) SUGHRU M.al 
Harcharan Das v. Sham Lal Gokal Chand. 

46 I. C. 777 : 146 P. W. R. 19i8. 

_S. 44—“Dfcitfcrf” meaning of—C. P. C., 

O. 41 R. S—Interlocutory orders, , c .. 

A case cannot be said to be decided under b. 4^ 
of the Act. if there has been an order of remand 
under O 41, R. 25. C. P. C. <:hi^ 

will not interfere in revision with imerlocutory 
orders. {Shah Din, J ) GoPi Mal v. Ishar Das. 

68 P. L. R. 1918 : 46 I. C. 5o4 ; 

134 P W. R. 1918. 

__S 44— Revision — Limitation, 

A case is within S. 44 if a suit has been errone- 
ou'-lv held to be either within tune or barred by 
Umilation owing to the application to it oi an 
aihcle ot tbe Limitaiion Aci which cannot apply 
?o he fac s (39 C. 473 ; 20 A 7S Not fol.) {Ratli- 
^ 0,1 C 7 ? Sakab dial Ishar Dass e. Dev. 
D.ri A mac Gordhan^Das.^ ^ ^ ^ 

139 P. W. R. 1918. 

___ 44 _ Wrong decision on question of 

Jaio n'^ ground tor revision. 

^ Where the conduct ol the petitioners is inost 
'^‘’rppHcahon‘f‘or"rev!siorm 

tL lowej aPPt^‘,^„'=g"^‘th^*rhab?e“ ^o ° h! 

ciaim.° J-) E.'m?.' 

_c 44 — Revision—Material irregutari ty. 

The lower Court has committed a 

in omitting to determine whether tne 

irregalarity m omit^er-ed by the Limitation Act 

application of 1908. and that this is a 

of 1877 ur by the Act m IV 

good ‘manohar Lal v. Sadiga Bbgam. 

RossignoU, JJ) c. 292 : 101 P. E. 1916. 

_S. ii-Revision-Pindir,g offact-Bm- 

dence not ""f an aopellate Court without 

A hnd.nS of fact oy ,s 

fully ® ida in revision. {.Shah Din. J.) 

liable to be set aside u ^ ^ ^ . 

KARIM ILAHI V. nor MAH ^ ^ ^ 


S. a-Revision-lnterUrcnce in^Ends 


cf justice 


PUNJAB COURTS ACT (VI OF 1918), S. 41. 

The chief Court is not bound to interfere in 
revision if the order of the lower Court does 
justice as between the parties. (Shah Din. J,) 
BabU Lal v. Chanda. 6 P .W. R. 1916 : 

27 I. C. 589 i 38 P. L, B. 1915. 

-(VI OF 1918.) 

-S. Finding regarding custom — 

Whether can be challenged. 

The finding by the lower appellate Court that 
the parties ate gove:ned bv Hindu Law cannot be 
challenged in second appeal without a certificate. 
[Scotl-Smith and Leslie Jones, JJ.) Tani v. Kikhi 
Kam. 1 Lah. 554 : 2 Lah. L. J. 481 : 

56 I. C. 742 : 114 P. L. E. 1920. 

_-— S. 41—Second appeal—Question of law 

— Ouesiton whether property isa shep. 

Tne question whether a property of which pre¬ 
emption is claimed is a shop is one of law i.e. the 
facts found by the Court below are not to be 
disturbed, but the inference to be drawn from 
these facts is one of law. {Le Rossignal and 
Broadway, JJ.) Dewan Chand v. Basant Kai. 

2 Lah. L. J, 302. 

-S. 41. (3)—Af'o dispute as to custom— 

Certificate—Necessity for. 

Where the question of custom arisirg in a case 
is well established and there is no dispute be¬ 
tween the paities as to its existence no certificate 
is necessary in support of a second appeal lo the 
HishC.turt. {Abdul Qadf', J.) Uvsw. GUl. 
Mahomed. 1924 Lah 289. 

_S. 41 (3)— aVo finding as lo Custom- 

Certificate ^Necessity for 

Where it was clear from the judgment of the 
lower appellate Court that the question as to 
existence of custom was not decided on the merits 
no certificate need be produced, as required by 
S. 41 of the Punjab Courts Act. {Abdul Rauof and 
Lumsden, JJ.) Par.meshri Das v. PaRAS Ram. 

1924 Lah. 278 (1). 

_S. 41 (3)— Appeal without certificate — 

Question of custom. 

"" The question raised in anpeal was about the 
existei.ee ot a custom which a jat can contract a 
valid marriage with a Chuimbi woman whose 
first husba td though alive, has repur^iated her, 
Held ihe words “notwithstanding anything in 
sub-section (l» of this section” within which sub¬ 
section (3) of S. 41 of the Punjab Courts Act com¬ 
mences piecludes, a Court of second appeal in 
the absence of a certificaie from going into the 
question whether the first appellate Court has 
erred in law or procedure. {Campbell, J.\ Lehna 
Singh v. Jagat Ram. 1923 Lah. 377. 

---S 41 {S) —Question of Mahotnedan Law 

or custom. 

Where the question as to the respective rights of 
inheritance was in issue, the District Judge’s find¬ 
ing that the parties are governed by Muham¬ 
madan Law and not by custom cannot be chal¬ 
lenged in the absence ofa certificate. {Martincau, 
J.) Rasul Khan v, Mt. Hawasi. 

1923 Lah. 284 (2). 

--- : ■ S. 41 {Z)-'-Ctriificate-grant of—Discrc- 

iionr'^Nature of. 
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PUNJAB COURTS ACT rVI OF 1918). S. 41. 

The of a certificate under S. 41 (3) of the 

Punjab Courts Act for the purpose of carrying 
ihe matter to a higher tribunal is cfirely in the 
discretion of the lower appe'laie Court, but the 
Court refusing such a certificate must indicate by 
its order that the rcciuire"^enls of the Statute have 
been borne in mind in coming to the conclusion 
It has arrived at. {Broadivay, J.) NuR Muhammad 

Mehr Chand. 69 I, C. 426. 

- S.41(3)— Ouesfion of Grazing rights— 

Second appeal. 

The question as to the existence of grazing 
rights is one of custom and cannot be entertained 
in second appeal without a certifi'-ate. (S/mr/f 
Lai, C. J. and Abdul Qudir, }.) Saref Singh v. 
Kheman. 1922 Lah. 470. 


PUNJAB COURTS ACT (IX OF 1919) S. 44. 

__ s. 41 (3)—.<;cco«d appeal—Custom. 

If the appellants do not dispute the custom of 
reversion to the donor no certificate to prefer a 
second appeal IS necessary. {Martiueau J\ 
Mohar Singh v. Mangae. 60 I. C. 769 


-S. 44— 'Case\ meaning of. 

The word -case’, does not neccs^sarily mean the 
whole case, but it must at least mean a particular 
branch of a case for wh*ch an independent re¬ 
medy or different proci dure is provided by the 
Code An Older that the suit can be brought in 
its present torm t.e., as a suit for administration 
and rendition of accounts is not open to revision 
{Brasher, J.) Abdul Hafiz v. Mt. Rashida 
Khatum. 1923 288 ll). 


-S. 41 (3) —Scope of. 

The obj^'ct of the Legislature by enacting sub- 
S. 3 of S. 41 oi the Act whs to make an exception 
in matters of second appeal regarding a question 
of custom or usage, of sufficient importance and 
to allow an appeal on evidence also. To hold 
that the right of questioning a decision on custom 
exists in aiipcals from decrees and docs not exist 
in appeal from orders ol remand would create an 
anomaly. {Shadi Lai, C, J . Abdul Raoof and 
Martineau, 7y.) Musammat Umri v. S-^ah 
Mahomed. 4 L. L J. 369 : 

3 L. 218 : (1922) Lah 178. 

-Ss. 41 (3) and 44— Question of onus — 
Second appeal—Certificate necessary—Refusal to 
grant certificate — Rtvision — Interference. 

The question of onus probandi in a custom 
case cannot be raised in second appeal with''ut a 
certificate under S. 41 (3) the Punjab Courts 
Act. When an application for a certificate under 
S. 41 (3) of the Punjab Courts Act is refused by 
the District Judge on the erroneous ground that 
no question of custom arose, a revision to tbe 
chief Court from the order of refusal is compe¬ 
tent on the ground that the Dt judge had failed 
to exercise the jurisdiction vested in him. i8 P. 
R. 1918 Ref, (S<o//-Smi7^ and Harrison, JJ,) 
Nathu V. Batan Singh. 67 I. C. 769. 


-S. 44—‘Cnsc 

interrogatories. 


derided'—Refusal to issue 


The refusal to issue interrogatories for the ex¬ 
amination of witnesses does not amount to the 
decision of a “ case ” within S. 44 and heixe the 
order is not revisable. {ScoU-Smith. J.) Roop 
Chand V. The Church Missionary Trust 
Association. 1923 Lah, 382 (2). 


-S. 44— *Case\ meaning of. 

‘Case’ includes a particular branch of a case or 
which an independent remedy or a differcni pro¬ 
cedure is provided by the Civil Procedure C .de. 
An order staying proceedings under S. 10 of the 
Civil Procedure Code is a ‘case’ and is therefore 
open 1 1 revision. {Martineau, J.) Bishen Devi 
V. Bishen Chand. 61 I. C. 830. 


-S. ^^-Finding of fact—No Revision. 

Hr/rJ. that the finding based on the fact that 
there was no consideration for a bond is a ques¬ 
tion of fact and hence is not revisable. {Wilber- 
force, J.) Jetha Mal v. Hasal. 

86 P. W. B. 1921. 


-S. Revision-Substantial justice. 

The High Court may not exercise revisjnnal 
powers where substantial justice has been done. 
{Petman, J.) BuTA Ram v. Charhata RaM. 

66 I. C. 82 : 2 U. P. I R. (Lah.) 60. 


S. 41 (31 —Custom— Burden of proof — 
Second appeal — Certificate. 

The que>tion of onus in a case where a custom 
of adoption is set up is one relating to the exist¬ 
ence of a custom and cannot be agitated in second 
appeal in the absence of a certificate. {Jones and 
Broadway, JJ.) Ram Raki w Meia Ram. 

63 I. C. 657 : 2 Lah. 167. 


-S, 44— Misconstruction of document— 

Revision. 

A Court misconstruing a definitely worded do¬ 
cument commits an irregularity which invites 
revisi m, {Broadway, j.) Ali Muhammad v 
Manohar Lal. 3 p. w, a 1919 . 

60 I. C. 614 : 80 P, L. B. 1919. 


S 41 (3) Certificate necessary—Custom 
or Hindu Law—Finding as to. 

The lower Courts finding that the parties are 
governed bv Hindu law and not by custom can¬ 
not be challenged in second appeal without a 
certificate. {Scoii ^mith and Dundas, JJ.) Mus- 
SAMAT Aso u. Harnami. 1 Lah L J 60 ■ 

66 I. C. 944 : 2 U. P. L B. (Lah.) 114.' 

-S. 41 (3)—Scconrf appeal—Custom. 

It is not open to an appellain in second appeal 
to challenge a right on the basis of custom with¬ 
out a certificate, {Broadway, J.) Bhaomal r. 
Hari Singh. 60 I. C. 896 : 40 P. L. R. 1919, 


, 5 70 (1) (a|— Scope — Appellate Court 

no/atfig f/tal tt'ial Court had jurisittetion. 

An appellate Judgment deciding, though er¬ 
roneously, that the Couit of hrsi instance had 
jurisdiction to hear a suit, is not open to revi¬ 
sion by the chief Court ui.der S. 70 of the Pun¬ 
jab Couits Ac, the lower appellate Court having 
had jurisdiction to eiiteriain and decide the 
appeal. {Scott Smith, J,) Ayub v. Kirpal Sinqh. 

1924 L. 278 i2). 

(IX OF 1919). 

S. 44 Wrong placing of onus—Rtvi’ 


ston. 


A wrong placing of the onus of proof is » 
material irregularity justifying interferen:.e in- 
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PUNJAB COUEXS ACT (IX OF lai9), S. 44. 

revision. {Shadi Lai, C. J,) Ganda Ram v. 
Pehana. 64 I. C. 91 ; 3 Lah L. J. 417. 

- S. Revision—Powers of Chief Court 

—Interlocutory order — Interftfence. 

The Chief Court may interfere with, interlocu¬ 
tory orders, only in exceptional cases, to shorten 
the litigation but it should not ordinarily do so. 
{Le RossignoL JO Radha Kishen v. Tirth Ram. 

1 L. L J. 220. 

-S. 44 —Revision —Error of law—Not a 

sufficient ground. 

An error of law is not a material irregularity 
and is not a good ground for interference in re- 
viS'on nor is it a good ground that the Court be 
low had come to a wrong conclusion on the 
question of limitation. {Shadi Lai, C.J.) Faqir 
Chano V. Dullan- 56 I. C. 848. 

PUNJAB CUSTOM. 

See Custom (Punjab). 

PUNJAB ELECXOBAL RULES. 

-E. 3, Pt, I. Sch. IV. R 3. Pt. TI, Sch. IV— 

Personation without corruption is no offence. 

Mere personation, without corruption or a bad 
mind or intention in doing so, is not an offence. 
A person who is able to write and who, instead of 
signing the identity voucher of an illiterate voter 
thumb-marks it in order to enable him to vote in 
the name of that voter, is guiltv of ac>rrupt 
pract'ce under R.2, Part II. Sch. IV of the Rules 
Where, to the knowledge oi a candidate a cam¬ 
paign of personation is carried on in his interests 
and he takes no steps to dissociate himself from 
the practice of his agents, he must be held to 
have connived at these practices and is guilty ot 
corrupt practices. {Kennaway, Abdul Qadir and 
Dalip Singh, Commissioners.) Mahammad Irshad 
Ali Khan v. Mir Muhammad Khan. 

63 I. C. 666. 


PUNJAB GOVERNMENT TENANTS ACT (III OF 
1893,, S. 8. 

PUNJAB GENERAL CLAUSES ACT (I OF 1898.) 

-S. 22— Notification under repealed Act 

—If ipso tacto cancelled by repealing Act 

A notification under S. 7 of the Punjab Pre- 
' emption Act of 19U5, if it is not mcousisteni with 
S 6 of the Pie-empiion Act 1913, remains in torce 
till it is cancelled according to law, [Le Rossignol 
and Harrison^ JJ.) jolal Uin v. Nathu Ram. 

1922 Lah. 474. 

PUNJAB GOVERNMENT TENANTS ACT (HI OF 
1893). 

- Government grant of land— Abadkar — 

Widow enquifing proprietary rights in the hold¬ 
ing — belf-acquired property. 

In 1896 Government granted Abadkar rights 
in certain lands. Toe grantee died in 1898 leav¬ 
ing a widow and a daughter. In l899 the widow's 
name was in'^erted and m 1903 she was granted 
occupancy rights In 1912 she acquired full pro¬ 
prietary rights in these lands and made over the 
property to her daughter. Held, that ihe land be¬ 
came the self-acquiied property of the widow 
and the collaterals of her deceased husbano can¬ 
not impeach an alienation by the widow. 

Smith and Broadway, JJ.) Sewa Singh v. iVIt. 
Bholi. 129 P. R. 19x6 : 36 I C 382 ; 

83 P. L. K. 1917. 

- Lapsed occupancy tenancy —Re-grant. 

The Civil Courts have no jurisdiction to interfere 
with a regrani by ihe Revenue Authorities cf a 
lapsed occupancy tenancy coming within the 
Government Tenant s Act. It is their duty to 
scrupulously refrain irom any sort of encroach¬ 
ment on the powers of the Local Government 
where their action has no legal authority and may 
prove embarraaSiDg. [Kenstngton, C. J.) Kesar 
Singh v. Mussammat Dayali. 38 P. B. 1916 : 

102 P. W. R 1915 : 29 I. C 670 ; 

3P. L. R. 1916, 


__Sch. IV, Rr. 2 (A) and {B)-Corrupt prac- 

tice — Refusal by returning officer to receive 

mminatton paper. . «= * 

An improper refusal by the returning officer to 

receive a nomination paper, requires the strong¬ 
est possible evidence to uphold the election. The 
mere fact that the name and signature of the 
seconder is not in its proper space but some¬ 
where else in the form would not render the 
nomination invalid. The refusal of the officer, 
without proof of corrupt motive or intenUon 
would not amount to a corrupt practice. The 
oarties should be left to their costs, {hennaway, 
Ahdiil Oadir Dalip Singh Commissioners.) 
GOVERDH AN das .. LaI CHA«D. 6 l I. C, 316. 

PUNJAB EXCISE ACT (I OF 1914). 

_ _.g 01 —-Possession of illict liquor Joint 

^^TresuWiThThat possession and control of a 
plS are with some member of the 

s; S'.. u"’ ,S'; I 

c. J.) Tara v. EMPtROR. ' 


Illegal decree — Remedy. 


One S held a horse breeding colony which 
could devolve upon a single person as an impar¬ 
tible holding of which alienation was prohibited 
except with the previous sanction of the Financi¬ 
al Commissioner. S died without male issue leav¬ 
ing three brothers A. B and C. The C lonization 
Officer mutated the whole grant in favour of B 
only. On this A instituted a civil suit tor pos¬ 
session of the land on the ground that he as el¬ 
dest son of his father should succeed in preference 
to B A compromise was entered into whereby 
they agreed to hold the land jointly in equal 
shares. The Court passed a decree in terms of 
the compromise. Held, the decree in no way 
affected the right of the Government as landlord 
who were free to obtam ejectment or otherwise 
enforce the conditions of the tenancy; that as bet¬ 
ween A and B there was a valid compromise to 
which the Court was bound to give effect in a 
decree which was valid and binding on the 
parties {Robertson and Beadon, JJ.) Ali 
Marden V. Bakar Khan. 7 P. W. B 1913 : 

27 P. L. B 1918 : 17 I. C. 680 : 13 P. R. 1913. 

--S. 8 —Agreement by Govt. Tenant—To 

share whatever right may be acquired by him is 
valid. 
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PUNJAB LAM&RDABI RULES, R. 15. 

An agroeiner.t by a Government Tenant with a 
pUiiiiiH to tlic effect that if the plaintiff helped 
the loriner in bunging the land under cultivation 
the lorrner would give to the plaintiff o'-e halt of 
wliatever rights he raav acquire in the land is not 
opposed to public policy. {Abdul Ritoof aud 
Ihitnson, JJ .) Nathu V. Allah Ditta. 

1922 Lah 287. 

PUNJAB LAMBARDARI RULES. 

-R 16 -The question of appointing a suo- 

cessor to a lambardar dying without issue should 
be decided under K. 15. 

An officer acting under R. 15 should carefully 
coD^ide^ all reasonable maiters suitable to the 
apponnirent. He should, decide betw een rival 
clairnants looking to their claims and adminis¬ 
trative advantages and d''advantages. It reason 
able discretion has been used his decision should 
not be upset because the higher autootity diffeis 
from his view, {tinywardy F C.i M*shirali 
... Cmikajh Khan. 1 P. R. 1918 iRevi. 

2 P.W.R. 1918 (Rev) : 45 I. C. 87 : 

131 P. L. B. 1918. 

PUNJAB LAND REVENUE ACT, (18711 

-Hr. D—1. 3 — 1 . trarned und'r — Mna- 

fidar — Right to>ha*'e of f)ruduc€. 

An assignee of land revenue, cannot claim shace 
of t'le pre^duce, as of rigm ih''*ugi he may have 
taken it ni the past unless he has some title t> 
prv prietary rigiits as explained iii R. D, — 1, 3 — I. 
1 P. R. 1885 Rev. Dissent. {Fagan^ F. C.) Sant 
Hhim Sani V. Fa2al. »8 1. C. 41 : 

2 P. R. 1916 Bey. 

■-(XVII OF 1887). 

- Rules undrr—Lambardar—Succession to 

office —rtmogeniture — Adopted son, 

it is essential that the expression “nearest eli¬ 
gible heir according to the rule of priinogeni- 
tuie,’’ in R 17 (//I of the rules under the Luid 
Revenue Act, should be strictly coi strued ; it 
does not apply to an adopted son. The rule of 
primogeni'ure is by birth and does not embrace 
descent by adoption. Consequently, in the case 
of a vacaiicy In the ofTice of headman, an adopt¬ 
ed Son cannot succeed to or tlirougli h's adoptive 
father under any m e oi primageniture. 0 P. K 

1892; 14 P. R. 1880 . 10 P. R. 18v2 ; 11 P. R. 
18y2 ; 12 R. 1892 ; 13 H. R. (Rev). 1892 Expl. 
[Fevtou, F. C.) Hhao Sinqii v. jaura 6ingh. 

2 P. R. Rev. I9i2 : 15 1. C. 925 ; 

7 P.W.R. (Rev). 1912. 

-8a. 3 and 111— Partition —lPiV/otf''s right 

to—Suit to restrain partition of joint holding — 
Jurisdiction —Civil or Revenue Court, 

Among agricultural classes in ilic Punjab, a 
widow has a clear unequivocal statutory right un¬ 
der the Land Revenue Act to demand partition. 
A co-sharcr mav sue in a civil Court lo prove 
that by custom, the widow cannot obtain parti- 
ti n of the joint holding in which slie is a co- 
sha’^er for life. The burden of proving the exis- 
ten e of such custom clea-ly lies upon him. 82 
P. R 1898 Foil. The onl, question to be coosi- 
dtfCdin such cases is whether the plaii tiff has 
.succeeded in proving restraint imposed by 


PUNJAB LAND REVENUE ACT (XViI OF 1887), 

S. 36, 

custom. [Robertson and Kensington^ JJ.) Bhag 
Bhaki Wazir Khan. 70 P. R. 1912 : 

124 P L. B. 1912 : 14 I. C 46 : 91 P. W. B. 1913. 

-Ss. 6 and Whether Girdwar Konungo 

is a Revenue Officer — Power to attest. 

A Gird»var Kanungo is not a Revenue Officer 
under S. 6 and cannot attest mutation within the 
meaning of b. 34. {Scott-Smith, I ) Suba v, 
Mahomed Ai i. 67 1. C. 721. 

-Ss. 15(11 (a) and (3), 118 (3) and (4) 

— Review, Revision— Appeal —Partition — Discre¬ 
tion. 

An order passed on review is appealable if it 
does not merely confirm the previous order. A 
mere permission, however given to a subordinate 
Revenue Officer to review an order is nut in itself 
an 'order' and therefore no appeal lies from it 
though it may be open to revision, fields 
it is witliin the di crction of the Revenue Officer 
lo allow ifie withdrawal of an application for par¬ 
tition and that no action under S. 118 (4) Land 
Revenue Act was necessary because there was no 
apj licaid other than the first party who had been 
permitted lo withdraw his application. (Fenton, 
F. C ) Ahmad v. Ahmad. 

3 P. R. (Revi 1912 : 15 I. C. 937 : 

6P W. R. Rev. 1912. 

-S. IQ—Order of Revenue Court'-SetUrig 

aside. 

A revenue Court's order re-opcning a question 
which is res judicata between the parties is lia¬ 
ble to be set aside. \Domtc, J.} Bodha Ram v. 
Net Ram. 10 I C. 299 : 

4 P.W.R. 1911 (Rev). 

-St. 17. 110 and 117—Partition—Irre¬ 
gularities committed — Power of httancial Com- 
misstoner. 

Where, in a pai-tition case many share-holders 
were not consulted possession was disturbed 
and many other irregularities were commilled, 
the Fi •aocial Commissioner could set aside those 
pr >cecdings. [Maynard, J. C.) BashawaL v. NuR 
Khan 13 I. C. 815 : 1 P. W. R. 1912 Rev. 

- Q. QQ—Attachment under 5.146 of the 

Cr. P. Code-Procedure, 

S. 36 of the Act is not applicable to cases in 
which the properly has been attached by a Mag'S- 
tiaie under S. 116 of the Cr. P. Code. H one of 
the parties alter such altacnineot is put in pos¬ 
session of the property by a Revenue Officer un¬ 
der 36 of the Act the Chief Court as a criminal 
Court cannot interfere in revision- (C/icv;s, A) 
E.MPEROR p. Abdul Haziz. 

44 I. C. 117 : 19 Cr. L. J 261: 

46 P. W, R. 1917 Cr. 

-^S. 36 — Mutation — Revenue OJficer — 

Power to put persons tnto possession. 

S. 36 cl \2) of the Act does not empower a Re¬ 
venue Officer to eject a third party actually **• 
possession of the land in dispute. The section 
applies Only where the legal or constructive suc¬ 
cession is vacant. (Fogon, F. C. J.) ANUP 
V. Abdul Aziz. 43 I. C 816 : 

4 P. W. B. 1917. (Bev)- 
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PUNJAB LAND BEVENUE ACT (XVII OF 1887), 
S. 37. 


PUNJAB LAND BEVENUE ACT (XVII OF 1897), 
S. 111. 


-8. 87 (a )—Cofreding entry in annual 

record—Revenue Officer. 

A Revenue Officer in correct'ng entries in 
annual records cnustd by the mistake or fraud ot 
a Paiwari or Kanungo is not reviewing or revis* 
ing an order of a oredecessor or Revenue Officer. 
[Fenton., F. C.l Taj' v Karam Ali. 

4 P. W. B. 1913 Bev. : 4 P B. 1913 Rev 

19 I. C. 302 : 201 P. L. B. 1913. 


-8. 44 —Record of Rights—Entries in 

— Value of. 

An entry that the land in question was a grave¬ 
yard for Mahomedans is conclusive as toils 
charac er as waqi by user if rot by dedication. 
(Lord Macnaughten.) Court of Wards v. Ilahi 
Baksh. 40 Cal. 297 : 40 I A. 18 : 

1 P, W R. 1913 : 17 0. I. J. 360 : 27 P. B. 1913 : 
83 P. L. B 1913 : 11 A L. J. 265 : 13 M L.T 348: 
(1913) M W N. 270 : 15 Bom. L. B. 436 : 
17 I. C. 744 : 25 M. L. J. 6' ,P. Cj. 


— S. 44 — Mutation entry—Onus of proving 


mistake. 

The onus of proving that a mistake was made 
and that 'he intentioit of the one of the parties 
was not correctly expressed in iecoidin^( the 
mutation emne^ lies very heavily upon the party 
seekiDie to impugn the entries on that ground 
specially where Ji appears that the part-es were 
pre-em at ihe lime of muiation. the Revenue 
Officers made every effort to ascertain what thev 
wished to be done, and mutation entries them¬ 
selves are quite clear [RaHigan, C. J. a^d 
Chevis J ) W4DHAWA Singh v. Balwant Singh 
2 P. W. R. 1918 : 44 I. C. 2’'7 : 153 P. L. B 1917. 

S. 44 —Settlement records of 1868 and 


1892, entries tn—Presumption— Owntrshtp— 
Grazing cattle and cutting grass. 

The set lemc'^t rccotds of 1868 and 1892 are 
orepared with great care and accuracy and there¬ 
fore the presumption to be attached under S. 44 
of the Act to the correctness of the entries 
made therein ca mot be rebutted by the provi¬ 
sions of the Rcwa)-i-am prepared in i852. 

tChevisand Jones. JJ.) SANT Singh v. Frangu. 
{Chevis ana . ^ ^ ^ ^ ^ ^ 

_.gg 44 and 46—Cor^c/Mtfss of entry— 

Entry of amount due on the mortgage-Liet of 

An^e.ft'ry of the amount of mortgage money 
out io theslalement of tnortg^iges wuh 

due set o settlement of 1898. 

possessio P y_ption of correctness under 

!hrFu'’n7ah L^alld" Rev Ac. as alt Che. 
s. 44 01 me gucb statement being 

entries in ® . . pj under No. 86 of tne rules 

one «nder statement H U. C.J. 

framed under ^ MUBaRik Khan. 

and Rattfgan. J > 1915 . 50 p. L. B. 1916 : 

30 I. C. 87: 167 P. W. R. 1915. 

.8 i^^Presumption of entries—Onus of 


troof. been effected in favour 

Where a „ of B. burden of 

f A as the leg*'' f,gon tne person 

rovirrg the So.Hh.JJ I MahbUP 

Taj Khan. 26 I- 0-969: 265 P. W. E. 1915. 


-8. 44— Presumption-^Entries in Revenue 

Record. 

Entries in Revenue Records roust be presumed 
to be correct until proved to be wrong is proved. 
^Robertson, J.) Maddu Mal 2 ^. Baggu 

160 P. W. B. 1913 : 20 I. C. 831: 

280 P L. R. 1918. 

-S. 44— Onus — Pedigree Table. 

The presumt tjon oi truth as to *he entries in a 
Record of R-ghts under S. 44 extei ds also to a 
Settlement Pedigree Table forming part of the 
record, (kenstngton and Johnstone. JJ ) Ishar 
V. Dalip Singh. 216 P. W B. 1912: 

18 I. C. 218 : 111 P. L. B. 1913. 

-S. 44— Exisience of custom. 

The sec'ion is not much useiul where the fact 
to be established is the existence of custom. 
(Reidy C. J, and Johnstone. J.) Debi Singh v. 
Preun. 11 P. R. 1911 : 83 P. L. R. 1911 : 

9 I. C. 683 : 57 P. W. B. 1911, 

-8e. 45, 48 and 158 (1) —/«;'/srf/cf/ort— 

Civil and Revenue Courts — isuit by Jagirdar/or 
declaration of right to receive tent in hind 

Tne plft. sued tor a declaration that &s jagir- 
dar or assignee of land revenue he was entitled 
to receive the revenue in kind out of the land¬ 
lord’s share of the produce which had to be paid 
by the tenants to proprietors, but which as a 
matter ot fact, had always been paid to him by 
'he cultivators in the shape ot ooe fourths of the 
produce. Held, that the suii involved the ques¬ 
tion as to whe'her m the village concerned the 
land revenue >hould be paid 10 the jagirdar in 
cash or in kind. This being a question, which 
under S. 48 of the Land Revenue 4ct can be 
decided only by the Local Government no civil 
Court can exercise jurisdiction in respect of it. 
The fact that the present suit was one for a de¬ 
claration did not give the civil Courts jurisdiction 
to entertain it, ni-twithstanding S. 45 of the Act. 
('>hah Din and Chevis. JJ) JiwaN Das v. Piran 
Ditta. 48 I. C. 384 : 110 P. B 1918. 

-Ss. Ill and H7 —Sco^c 0 /— Question of 

title—Jurisdiction of Civil Court—Partition — 
Right of widow 

S. Ill does not deal with questions of the title 
or with the questions relating to the right of a 
loint land-.m ner to obtain or compel partition 
which in fact is governed by seciions 116 and 
117 of the Act. S. Ill merely concedes to a 
widow a locus standi before a Revenue Officer 
ft.r claiming, that is, for applying, for partition 
which she may or may not be entitled to obtain 
in virtue of her life estate ; the proper course for 
the Revenue Officer in such a case would be to 
procf'cd under S. 117 and to either stay the pro¬ 
ceedings for the determination of the question 
of the widow’s right to obtain partition by a 
competent Court or to determine the question 
htmseif as if he w ere a Civil C urt. The mere 
fact that the partition has Uken place is no 
sufficient reason for holding that a civil suit 
subsequently instituted to decide the question of 
title which has not been disposed of during the 
partition proceedings, is barred. A widow is a 
joint owner of lands though with limited rights 
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S. Ill. 

of ownership, and as such is possessed of a 
statutory rit^ht to dernand partiiion Applying (he 
ordinary rule of law of evidence the onus is (hen 
clearly u lOn the party who disjutes her rights to 
obtain partition to prove a custom to the con- 
trarv. {Marttne'in and Mali Sagar^ //.) Sant 
Singh v. Mussamat Basant Kaur. 

1923 Lah. 81 (2). 

-S. \\\ — Widows can apply for Partition. 

A widow has a locus standi under S. Ill of 
the Punjab Land Revenue Act to apply lor a 
partition of the joint estate of her husband. {Le 
Rossfgnol and Abdul Qad%}\ Jt.) Shadi v. Mt. 
jEONl. 'a Lah. 236 ; 1922 Lab. 362. 

-S. Ill— Partition proceedings — Mort- 

gagee of undivided share—Suil by, 

A mortgagee of an undivided share in joint 
property alleging injury to his interest by the 
collusive proceediogs of the mortgagor in pani 
tioQ pTvjceedings. can claim his remedy by a 
regular suit m t e civil Courts. A dispute of this 
character does not come within the functions ol 
a Revenue Olficer dealing wiia a partition under 
the Land Revenue Act. \iMaynard, F.C ) ThakaR 
Das V. Sultan Baksh. 2 P. B. 1918 Rev : 

45 I. C. 405 ; 3 P. W. R. 1918 Kev. 

-S». Ill, 115 and 117— Custom — Widow, 

right of to demand partition of joint holding — 
Procedure. 

A widow in the enjoyment of a life-estate in an 
undivided holding can under S 111 apply to a 
Revenue Officer tor partition which she may or 
may not be entitled to obtain in virtue ot her life- 
estate. 82 P. R. 1898, K.B ; 11 P. H. 1895. Rev. 
Foil. Agricultural custom in the Punjab does 
not confer on such a widow the right to obtain 
partition 100 P L. K. 1909. Ref. 70 P. R. 1912 
Diss. She can get separate possession of her 
share, as distinguished from a dc6nile partition 
through a civil Court but not through a Revenue 
Officer under Cnapier IX of the Act, I'he pro- 
cedun , to be followed when a widow in posses¬ 
sion of her life-estate in a joint holding applies 
for partition discussed. {Fagan, F. C.J AbdUl 
Gadir V. Rabia. 4 P. R. 1917 Rev • 

41 I C. 473 : 1 P. W. E. 1917 Rev. 

' 8. Ill— Adhasalidar's right to Parti¬ 
tion. 

Adhasalidar who gets part of profits for pay¬ 
ing pa't of revenue is neither a joint owner nor a 
joint tenant. {Arthur Reid, Kt.C. J Gadda 
V. Rijha. 191 P. W. R. 1911 : 76 P. R. 1911 : 

10 I.C. 147 : 152 P L. R. 1911. 

"■ ■ Se. 116 and 116— Wajih-ul-arz — Parti¬ 
tion of Shamilat^Duly of Revenue Officer. 

An entry in the Wajib-ul-arz prohibiting the 
partition of S/iami/af lands does not necessaiily 
operate as a bar to a pariition. It being the duty 
of the Revenue Officer dealing with the parti¬ 
tion to decide whether such a clause should pre¬ 
vail or not. Held, that as the conditions had 
changed and a large section of the community 
contested the Wajib-ul-arz the Revenue Officer 
was justified in sanctioning partition. {Diack, 
F. C*.) Lakhi V. Dost Mohamed Khan. 

1 P. R. 1916 Rev : 29 I. C. 498 :82 P.L.R. 1916. 


PUNJAB LAND REVENUE AcT (XVn OF 1887) 

S. 117. 

--8. 116— Partition — Discretion of Re¬ 
venue Officer. 

Under S. 115 of the Punjab Land Revenue Act, 
a Revenue Officer has a discretionary auihority 
absolutely to disallow an application for partition 
and he ought to use this authority in every in¬ 
stance in which the same question has been pre¬ 
viously decided unless it is shown that the cir¬ 
cumstances which made the previous order ap¬ 
propriate have changed. {Maynard, F. C.) Nathu 
V. BishNA, 6 P B 1014 Rev : 

27 I. C. 417 : 229 P. L. B. 1915. 

—-8s. 116 and 117— Civil and Revenue 

Court-Suit for declaration-Partition of Common 
lund effected by Revenue authorities. 

A suit for decUratiOD that a certain partition 
of common land effected by the Revenue autho¬ 
rities is inoperative so far as plff.’s inieres s are 
concerned, the oartitton having been affected in 
accordance with of 1880 sctilem^ nt and 

oot according to the Khewat of tne 1909 setilc- 
ment, is cognizable by Civil Court 99 P. R. 1905 
ref. The fact that the partition had actually been 
completed did not oust the jurisdiction of the 
Civil Courts. 61 P. R. 1897 (F B.) and 28 P. R. 
1913 (F B.i Ref. Smith and Broadway, JJ, 

Chajju V Dallu. 63 I. C. 419- Il2 P. R. 1919. 

-—Ss. 117 — Revenue Officer — Duty to 

record judgment. 

A revenue officer trying a suit under the pro¬ 
cedure laid down under S. 117(21(6) of the 
Punjab Land Revenue Act must give a judgment 
as directed by the C. P Code (oco'<-Smi fA and 
Le Rossignol, JJ.\ Gela Ram Ganuu Rau. 

70 P W. B. 1921. 

-'Ss. 117— Partition—Question of title — 

Application by third per<ion, notin possession — 
Onus. 

Where an applicant for partition is recorded 
as a co-sharer, ihe presumotion is that he is a co- 
sharer of the land of woich lie seeks partition. 
When a question ot title is raised bv the respon¬ 
dent, the Revenue Officer himself sh mid try it. 
{Fagan, F. C.) Kikpa ». Nasib Singh 

48 I. C 788 : 6 P. R. 1918 R«v. 

-8 117— Partition Proceedings - Revenue 

Officer—Rights in Shamilut —Decision—Effect 
of—Subsequent civil suit—Res judicata. 

The question raised m the suit, I'i^.. whether 
the Shamilat should be partitioned in accordaocc 
with the ancestral shares or hasab rasad khewat, 
being a question of title is oot res judicata by rea¬ 
son of the decision on (his ooint by the Reve¬ 
nue Officer in partition proceedings, the officer not 
having decided it in acc ordance with the pro¬ 
cedure laid down in S. 117 of the Act. {Rattigan^ 
C. J. and Le Rossignal, J.) Faiz Baksh v. 
Numat Khan. 48 I. C. 36.5: i05 P K 1918. 

-S. 117— Suit under — Mere declaration 

comPetent—Partition proceedings. 

A suit on title arising ou' ol parfition proceed¬ 
ings under S. 117 of Act XVII ol 1887 is not be¬ 
ing an ordinary declaratory sun under S. 42 of 
the Specific Relief Act no other relief except 
declaration of title can be obtained in it. A parly 
to partition proceedings can ignore them and 
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bring a Dossession suit for land not in pos=?essioD 
but he IS not bound to do so. (.S/«a/i Din and 
Smith, Jf.) Lachhami Bai v. Hondi Bai. 

100 P. E. 1913 : 21 I. C. 719: 7 P. L. R. 1914 

14 P. W. R. 1914. 

'■—Sb. 117 and 168— PartiUon-^Completton 
—Question of title not raised ^Sub^eqiien I suit 
for declaration that certain ptrsons were not 
entitled to Shamilat — Suit, if cognisable by civil 
Court—Questions of title —Revenue Officer 
If a party lo a partition proceeding allows a Rev. 
Officer t J effect a partition without raising any 
objection and thereafter institutes a suit averring 
that deft who was a parly to those proceedings, 
had no title under his deed of purchase to vari¬ 
ous portions of Shamilat land which had been 
allotted to him by partition, the suit is cogoizahle 
by a civil Court. If in delence to a suit of the 
above ki id, tne deft, raises the plea of estoppel 
or waiver, there is no a prior objection to the 
Court entertaining and deciding such point on 
the facts of the case, and the longer the 
silence of the plff. the more strongly would it 
affect his claim. A Rev. Officer as such cannot 
dispose of questions of title raised under S. 117 
of the Act, when he proceeds to determine such 
questions he acts eith'^r as a Revenue Court 
under sub-sec. 2 or as a civil Court under sub¬ 
sec. 2 til) of the said se .tion. 8 P. R. 1910 overrul¬ 
ed. 72 P. R. 1896 ; 61 P. R 1897 a^pr. xKensin^^ 
ton, Rattigan and Chevis, JJ.i Anwar v. Allahi 
Yar 28 P. B. 1913 : 10 P. T.. B 1913 : 

16 I, C. 967: 275 P. W. K. 1912. 

Sb. 117 and l59--Jurisdiction of Civil or 


Rev Courts, . 

A suit for partition must first be instituted in 
the Rev. Court and if that Court in taking the 
pleas of the defr,. finds a question of title involv¬ 
ed it may refer a party to the Civil C-*urt lor a 
decision on the question of title or it may resolve 
itself into a C'vil Court and hear and decide that 
question. Civil Court in part tiin cases can 
simply decide the question of title pure and simple. 
(Johnstone. J.) Aotar Singh v. Supain. 

' 10 I. C. 902 : 181 P. W B. 1911. 

—S 117 (2' ic)— Question of title — Deci¬ 
sion by Revenue Officet—Appeal—Amending Act 

(/;/of I9l4n S. 49. .. , 

An appeal from the decision of Revenue Court 

in its civil caoaeity lies t> the District Court and 

not the High <-ourt. In a Letters Patent A >peal. 

a Division Bench can rever.ea judgmentof a 

single radge which ignored the amendment oi 

the law not b-ought to his notice. A Revenue 

Officer deciding a question of ntle 

were a Civ 1 Court is to be deemed a Subordinate 

W«e for the purpose of determining t le forum 

^L^ina^ion onhe .uestion^of 

Subordin q of the District Judge. {Shadt 

n. 

K.RPAL* „ND ^ ^ ^ g ^ j jjgg 

__S, land-Dtlivtry of 

Possession—Uow effected. 

c D—VOL. IV 71 


Trees are land within the meaning of S 141 of 
the Punjab Land Revenue Act and delivery of 
possession can only be given by the Collector as 
provided by the section. (Aioh Sagor, J,) Nidhi 
Ram V. Parsa kam 1923 Lah 693. 

~ “Sa, 144, 168 (2) —Title to crop—Delivery 
by revenue officer—Suit in Civil Court—Jurisdic¬ 
tion. 

Defendants applied to the Revenue Officer for a 
division or appraisement of the produce of a hold¬ 
ing io which they were co-sharers with the plain¬ 
tiffs. An appraisement of ihe produce was duly 
made by the referee appointed by the Revenue 
officer but before division of the produce plaintiff 
removed it and stored it in a house The referee 
thereupon made over a whole Khatti of barley to 
the defendants in lieu of their share of the 
produce. In a suit by plffs. for the price of the 
barley alleging that it belonged to them exclu¬ 
sively : 

Held, that the question whether the barley was 
joint property or belonged exclusively to the 
plaintiffs, was a question of title which cannot be 
determined by a Revenue Officer. Consequently 
the Civil Court has (urisdiclion to entertain the 
suit which did not come within S. 158 (2j (xjx) of 
the Punjab Land Revenue Act [Shadi Lai and 
Harrison, 7/.i Ramji Lal v. Mangal Singh, 

2 Lah. 302 : 28 P. L. E. 1922 : 1922 Lah. 167. 

-S. 144- Punjab Tenancy Act, Ss. 17 and 

19— Division of produce—Power of referee. 

S. 144 ot the Act gives a Revenue Officer power 
to compulsorily tffect a division of the produce in 
spUe of the adja-tment of interested parties, 
\Maynatd, F, C.) Murad Bibi v. tCHADiM Hussain. 

43 I. C. 495 : 9 P. E. 1917 (Rev.). 

S. 145— Entry as owner in a summary 


settlement—Occupancy tenant in the subsequent 
regular settlement - Latter prevails. 

In deeding the question whether a particular 
person is an owner or occupancy tenant of cer* 
tam land, the entries of the summary settlement 
of 1847 Punjab in regard to rights in land can¬ 
not have the same force as those of the subse¬ 
quent regular seclement at which a detailed re¬ 
cord of rights was prepared after full inquiry. 
(Campbell and Scott Smith, JJ.) Mangal Singh. 
V. Rattan Singh. 1923 Lah. 12. 

S 158 —Property omitted tn Prior parti¬ 


tion by mistake—Suit in Civil Court—Question of 
title. 

Where after a partition among the co-sharers it 
was found out by one of them that certain lands 
were lett out by mistake and also that the lands 
allotted to him were smaller in area than it was 
assumed, a suit for a declaration of his rights 
would be cognisable by a Civil Court as it related 
to title and did not io any way seek to undo the 
prior partition in its entirety. Such a suit w-.uld 
be governed by Art. 120, Lim. Act. [Shadi Lal, 
C. J. and Abdul Qadir, J.) Shbr v. Piara Ram. 

1924 Lah. 324. 

---Sb. 158, 111 and 121—Sttt'f for declara¬ 
tion—Partition by Rev. Officer—Jurisdiction of 
Civil Court. 

The Civil Court has no jurisdiction to entertain 
any question as regards procedure when there is 
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no dispute about title to the land. The facts 
lhai the Revenue Ofhcer. did not specifically teicr 
to the trees »n his method of oaitit'On, that he dii 
not carry out the panitioD in the manner pre¬ 
scribed bv himself io his «''rder. that he did not 
express!' sanction as provided for in O 32, 

H. 7 C. F C. to the agreement between the 
minor's representative and delendanl to lake 
shares bv selection instead of bv drawing of t^'e 
lots ; and th^t the agreement was not sanctioned 
by the Dt. Judge under S. 29 of the Guardians and 
Wards Act, do not give the Civil Court jurisdic¬ 
tion in face of the clear prohibit'On in S. 158 of 
the Land Rev. Act. [Le Rossifiuot and Sevan 
Pelman, JJ.\ Ghulam Haidak v. Amik Haidar. 

1 Lah 298 : 2 Lah. L J. 192 : 5 P. LB 1921 : 

68 I. C. 19 : 2 U. P. L. B. (L.) 156. 

-S. 158— Quaere. , 

Whether the exclusion of civil jurisdiction 
provided in S. 158, Land Revenue Act, as regards 
partition is intended to be applicable where the 
partition is done by private agency. [John'^tone 
itnd Lai, JJ.) Ram Jawaya Mal v, Devi 

Ditta Mal. 107 P W. B 1916 : 

117 P. B. 1916 : 34 I. C. 192 ; 70 P. L. B. 1917. 

-— S. 158— Jurisdiction—Civil and Revenue 

L ourts — Muafi. 

Under Revenue rules the local Rrvenue Olheers 
arc enjoi' ed m case of resumption of muafis to 
settle ihe land with the heirs ot the late muafi- 
dars. and civil courts cannot imerferc even 
where the local Revenue Officers make the settle- , 
merit with the heirs of the last surviving muafidar \ 
igi or'iig the heirs of another joint wuafidar who j 
died earlier {Johnstone, J.\ HarcH'RaN Das 
V. DiwAN Chand. 96 P W. B. 1914 : 

25 I C. 623 : 198 P. L B. 1914. 

- S. 158 (U (2)— Jurisdiction — Civil and 

Revenue Court —Question oj title —Partition of 
Shatntlat. 

A su t for partition of Shatnilal io wliich the 
dispute was as to the nature of the alienations to 
the parties and as to the title to the suit proper¬ 
ties is cognisable by a Civil Court and is not 
barred by S. 158 o* the Act. A suit for 
partition of common land will lie in aC/^il 
Court so far as it seeks the determination 
of the plaintiff s share and a finding that hi«» 
riglit to partition is in accordance with such 
share. {Reid. C J, and Rattigan, J.) MadaN 
Mohan Lal Abdul Rahman. 

88 P L. E. 1913 : 18 I. C 356 : 68 P. W. B. 1913. 

- S 158 .2) ixvii) —Collector's order for 

partition—Declaratory sutt that land imPiiriible 
IS fiot maintainable. 

An agreement among some co-sharers of 
shamilat land that it should remain joint and in¬ 
divisible was entered in the Wajib-ul-arz. When 
the Collector ordered partition, a suit was insti¬ 
tuted in a Civil Court for a declaration that the 
lai d could not be partitioned : 

Held, under S. 158 (2) (xviii of the Land Rev. 
Act it was not cognizable bv a Civil Court. 
{Ahdul Raoof and Marttnean, JJ., SiNGH Ram v. 
Data Ram. 3 Lah 4 : 4 U P L B Lah.I 73 : 

63 & 70 P. L. R. 1922 : 1932 Lab. 88. 


PUNJAB LAND REVENUE RULES. B. 37 

- S. 158 (2) (vxii)—SwrV for partition — 

Tenant for a fixed term— Jurisdiction. 

A suit for pariition of agricultural land brouglit 
by a tenant for a fixed term of the sha’^e of one of 
the joint owners is no* cognizable by a Civil Court. 
{Scott-Stnilh and Ma*tineau, JJ,) Bhan Singh 
v. JAGAT Singh. 51 1. C. 645 : 56 P. B. 1919^ 

-S. 158 (2> (xvii)— Partition — Suit for 

declaration of right to— Civil Court - Jurisdiction. 

A Civil Co'iri has jurisdiction to entertain and 
decide a su't as framed. 82 P. R 1898, Foil. 
(Rattignn. C. J ) DiAl.l v Kala SinGH. 

123 P. W B. 1918 : 46 I. C. 11 : 7 P. B. 1919. 

- S. 158 l2l- Declaration under S. 45 

Suit for declaration that ei tries in the Record 
of Rights are wrong and that the land in su*t was 
Shamilat, is not for actual correctitm within the 
meaning of S. 158 hut only to obtain a declara¬ 
tion undrr S ^5. \Shah Dm. C. J and Le Rossig- 
uol, J.) Ram biNGH V Bakshi 102 P W. B. 1917: 

41 I. C. 895: 64 P. B 1917. 

-S. 158 (2) (xvii)— Pariition, collusive — 

iVidow and co sharers —Suil by reversioners — 
Jurisdiction—Civil or Revenue Court 

S. 158 (21 sub cl (xvii) only debars persons \vho 
were or should have been parties to partition 
proceed!* gs from going to ihc Civil Court and the 
proceedings are final as between them al »ne. A 
reversioner ot a childless proprietor is not his 
representative and a suit by him to avoid a parti¬ 
tion between the widow and the co-sharers on 
the ground of collusion is cognizable bv a Civil 
Court. [Rattigan and Chev^s, JJ.) Dasondhi v. 
Buta. 87 P. W. B. 1918 : 93 P. L. R. 191S : 

18 I. C 462 : 74 P. R. 1918. 

-S 158 (2) { 7 L\V^~Rev€tine suit tried by 

Civil Court- Ohjcclion by the defendant- Remedy. 

Where a revenue suit not cognisable by the 
Civil Court is tried by ihe Civil Court, and the de¬ 
fendant obiects all along, the decree should not be 
registered as a revenue decree and his remedy in 
such a case is lo set aside the whole proceedings 
and return the plaint for presentation >o the 
Revenue Court. (C/ieris, J.) RukmaN Devi v. 
Sain Das. 45 P. W. R. 1912 : 18 1. C. 401 j 

73 P. L. B. 1912. 


PUNJAB LAND REVENUE RULES. 

-R. 2^-Zaildar—Conditional resignation 

—Swccessiow of person designated» 

When a Zaildar who is so old as not to be able 
to perform pcisonallv the duties of his office the 
usual and proper course is for a sub>titute to be 
appointed. There is nothing in the Land Revenue 
Rules to preclude an um onditional resignation o* 
his office by a Zaildar though a rcs-gnation condi¬ 
tional on the succession of a particular 
designated by the resigning Zaildar is 
the >pirit of the rules regulating succes>ion to tne 
Zaildar. The initiation and prosecution of need- 
less proceedings in connection with such posts a 
this IS to be deprecated, [Fa^an, F. C,) 

MAD Ilahi V. Fazal Ilahi- 4 Lah. I». 
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— Insolvency proceedings are not a suit and 
an order therein is riot a decree. 

Insolvency proceedings under the special pro¬ 
visions of the Punjab Laws Act do not amount to 
a suit and an order releasing from attachmei t the 
residential house of insolvei t in accordance 
wi'h the conditions of the trust deed in respect 
thereof, is not a decree and hence an appeal does 
not lie from it. {Scott-Smitk, J.) Kadha Kishan 
V. MadaN Gopal. 67 I. C. 794 : 3 Lah. L. J. 338. 

-S. b Scope of -Custom’-Applicability of 

No presumption in favour of a custom against 
the general or personal law is created by 5 >f 
the Act ; it is only when a custom is proved as 
required by law, that it is made the rule of deci 
sion, 41 P R. 1906 Appr. [Lord Buckmaster ) 
Abdul Hussain Khan v. Bibi Sona Dero. 

46 Cal. 460 : 16 A. L. J. 17 : 4 Pat. L. W. 27 : 
22 C. W. N. 363 : 23 M. L. T. 117 : 27 C.L.J 240 : 

1 P. L. E. 1918 : 20 Bom. L. K. 628 : 
12 S. L. R. 104 : 46 I. A. 10 : 43 I. C. 306 : 

34 M. L. J. 48. (P. C.; 

-S 5— Custom—Proof of. 

The primary rule of decision in cases where a 
plea of custom is raised, is custom and the custom 
ought to be adjudicated upon. [Broadway, J.^) 
Kishan Singh v. Nur Din. 42 I C. 193 : 

156 P. W. R. 1917. 


. ■—S. 6— Residents in town—Personal law 

— Presumption. 

A Don-agricultural tribe residing in a town and 
living on Government service, are presumed to 
follow their personal law in matters of inheritance 
and tt^e onus of proving any particular custom lies 
on the person asserting it. Instances of exclusion 
ot daughters by sons, of sisters by brothers and 
of succession of widows in the absence of sons, 
do not raise the presumption in all matters 

their personal liw has been superseded. [Chevis 
andShadiLaLJJ.) Ayazuddin v. Mahpuzun- 
nissa 3 P. W. R. 1915 : 32 P L. R. 1915 : 

27 I. C. 543 : 63 P. R. 1915. 

S. 9 -~Pre-emption"Partly sale and partly 

transaction is partly a sale and partly an 
exchange and both are inseparably connected, 
there can be no pre-emption. Tbe panies 

^^e^erntbon'" M TsSS P R.' 1 « 9 S ' 

2Q P K 1893 ; 111 P. K. 1885 Ref. [Rattigan and 

ij I GUL Muhammad v. Tota Ram. 

Jones, JJ.) ^ 221 : 

172 P. W. R. 1915. 

_S. 2bSrdey under, refusing to discharge 

refusing to dis- 

lah rr. AbdOL GHAFO^ ^ ^ 

_Ss. 25 and 31-Orri«c under S. J5—A^ 

pcal-eailure to comply with Rules under S. 31 



PUNJAB LIMITATION (ANCESTRAL LANU 
ALIENATION) A^'T (I OF 1900). 

An order of the Judge of an Insolvency Court 
under S. 25 is not appealable. Failure to comply 
with R. 30 ol the rules under S. 31 ot the Act is 
not a material irregularity The dischaige of the 
burden cf proof on the creditor under R. 30 is 
not a condition precedent to proceedings against 
the insulvent under h. 25. S. 25 is not conhned to 
co)-duct in cunt acting debts. It covers conceal¬ 
ment of accouni bo' ks and talse allegations which 
go to constitute gross misconduct in reterence to 
debts, [Ptid, C.J. and Shah Dm, J.) Ram Chand 
V. Billa Mal. 64 P. R. 1911 : 12 I. C. 867 : 

187 P. W. R. 1911. 

-S. $1— Rules under, if ult a viies. 

The rules under S. 31 of the Act allowing ap¬ 
peal to the Chief Court Irom an order reJusing to 
discharge an insolvent are ultra iires ot the 
Government. [Kensington and Johnstone, JJ,) 
Aman Ullah V. Abdul Ghafur. 86 P E. I9il : 

13 l. C 808 : 209 P. W. R. 1911. 

-Ss. 47 and 50 (b) — Posst ssion of buoy. 

The possession of a buoy fur use in ciossing a 
river is not a punishable offence. [Kensington, J.) 
Emperor v boHAN Singh. 13 Cr. L. J. 185 : 

l3 1. C. 1001 ; 18 P. R. 19ll iCr). 

PUNJAB LIMIIATION (ANCESTRAL LAND ALIE- 
NATION) ACT (1 OF 190o). 

- Starnng point is date of attestation. 

Where the transactions were alienations ol an¬ 
cestral land by a male proprietor as moitgages or 
as sales, time begins to run from the date the 
attestations. Even if Art. 144 were held to apply 
the suits would still be barred as t:me would 
begin to run from tne date when the alienees came 
into possession as owners and under b. 9 of the 
Limitation Act would coittinue to run not only as 
against the orignul ali n^is but agauist all the 
world. 18 F. R. 1919 Foil, [Broadway and Camp~ 
belli JJ.t Sheolal w Moti. 1923 Lah. 133. 

-* Heir, ’ meaning of — Limitation Act^ 

bch If art. H4. 

'Heir in ihe iich. to the Act means only the 
next heir alter the alienor's death and does not 
include a remote reversioner. The Act therefore 
is not applicable to a suit for possession by a re¬ 
mote reversioner of i lie last male holder whose 
right to possession did not arise till .he death of 
the intervening reversioner. [bcoU-Snnth, J.} 
RULDU bINGH V. bAWAL SiNGH. 3 Lah. 188 : 

1922 Lah. 880. 

- Applicability of — Alienor’s death leaving 

a widow. 

The Act is not applicable where the alienor 
died leaving a widow during whose life-time the 
reversioner could not obtain possession of the 
property alienaied and it is immaterial whether 
the alienor died betore or after the Act c^me into 
force. 145 P. R. 19u7 : 62 P. K. I9i0 ; 33 P R. 
1911 ; 29 P- R. 1914 and 95 P. R. 1918. Rel. [Shadi 
Lai and Le Rossignolf IJ.) Hiru v. sohnun. 

139 P. B. 1919 : 64 I. U. 964. 

-- Applicability of~Deathofalitnor after 

the commenctment of the Act. 

The Punjab Limitation Act, 1900, is appli¬ 
cable to suits, whether tor declaration or for 
possession, provided that the alienor has died 
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PUNJAB LIMITATION (ANCESTRAL LAND 
alienation) act (I OF 1900). ' 

after the cotnmencennent of the Act. 91 P. L. R 
1906 ; 44 P. L, R. 1907 at.d l‘>6 P.L. R. 1913 Ref. 
{Shadi Lai, J.) Manna Singh v. Ladha Singh. 

49 I. G. 703 ; 16 F. B 1919. 

- Suit for recovery of land alienated — 

Starting point. 

Limitation f, r a suit to recover posse?sion of 
ancestral land alienated by a male proprielor 
during h’S life-tnne, runs primarily from the date 
on which the alicDafion is atte-ted. The proprie- 
tary title of a mortgagee arises only when the 
right ol redemption is extinguished and when mu¬ 
tation is sanctioned. {Leslie Jones, J.) Jagat Ram 
V, Dhakam Singh. 40 1. C. 446. 

- Scope of. 

The Act is conhned to alienations by male pro¬ 
prietors only. [Lhevis and Shadi Lul, JJ.) 
ThakaR V. GaNEsHI. 16 p. &■ 1916 : 

33 I. C. 161 ; 198 P. W. K. 1916 

- Scope of. 

If a person’s right to sue subsists when the 
new Act came into force, he is entitled to its 
benefit. The Punjab Limitation Act applies also 
to a sale of the equity of redemptioa by sonless 
male proprielor whose reversioner can maiotain 
a suit that the sale is not bind’iig on him. {Stnith 
J.) MaHIAMAL V- GHUeAM KaDIK, 

61 P. L R. 1915 : 27 I. C. 607 : 

U P. W. R. 1915. 

- Knowledge of alienation, if necessary. 

The period ol limitation in a case of alienation, 
governed bv the Punjab Limitation Act, com¬ 
mences irom the dale ol ths dale on which the 
alienee geis the possession, and a reversioner’s 
knov\ ledge of Si ch alienation not necessary. 
[Scolt-Sniith, /.) Ganda Singh v. Gulab Singh. 

66 P. W. E. 1914 : 25 1. C. 724 : 

169 F. L. R. 1914. 

- Suit by a plaintiff who w is a minor on 

date of tnntalion—lAmttation Act, S. 6. 

Under the Punjab Limitatmn Act limc runs 
from the dale of mutati 'ii and where the plaintiff 
in a suit governed b' that Act was a minor nn 
that date he is entitled under S 6 of the Indian 
Limitation Act, to bring his claim within 3 years 
of his altaining maj nit', {Raitigan and Bcadon, 
JJ.) Nath Singn v. Kishen mngh. 

84 P. L. R 1914 : 22 I. C. 637 : 

47 P W. R. 1914. 

■ Alienation—Smt by sons of reversioners 

to contest— Ltnntation. 

A claim for possession of ancestral property 
by a reversionet on the ground that donee's line 
being extinct, ihc property reverts to the family 
of Ihe donor, is barred by the Punjab Act il of 
1900), if no suit to contest it was brought within 
12 yea s from the date on which the mutation 
w.is effected id favour of the donee. {Agnew, J.t 
Kalu V. Savariya, 300 P.L R. 1913 : 

20 I. C. 667 : 164 P. W. R. 1913 

- A pplicability of, 

A suit by the sons of 13 to s( t aside his aliena¬ 
tion is governed bv ilie Punjab Limitation Act 
U of 1900) where B died alter the Act came into 


PUNJAB limitation (ANCESTRAL LAND 
ALIENATION) ACT (I OF 1900), Art. 2. 

foice. {Shah Din and Chevis,JJ.\ Atar Singh 
V Allah Din. 126 P. L. R< 1913 : 

18 I. d 445 : 94 P. W. R. 1918. 

- Applicabtlily — Alienation by sonless 

proprietor —Setting aside. 

An alienation was openly made and mutation 
published. There had been tw'-* settlements giving 
effect to the alienatioo. f/eld, that the alienation 
wa=5 not kci't Irom theknr wledge ol the plaintiff by 
fraud Where an alienation by a sonless male 
proprielor took place in 1888, and mutation 
was ejected at the same time, a suit insiituted in 
1909 by tne reversionary heirs repudiating the 
alienation is time-barred. In view of publicity 
given to the alietiation at the mulalion proceed¬ 
ings it is impossible to infer fraudulent co« ceal- 
ment on the part of the defts. —respondents, 
(5/ra^ Din and Beadon, JJ,) PhUlA SihGH v. 
PREM Singh. 177 P. L, R. 1912 : 16 I. C. 844 : 

236 P. W. B. 1912. 

- S 1—.Vo apptioability to rights accrued 

before Act. 

The Puniab Limitation Act I of 1900, does not 
affect any prescriptive right or title which had 
accrued or been acquired before the Act came 
ii'to operation ; limitation in such cases would be 
governed by the Indian Limitation Act. {Scott 
Smith and Fforde, JJ) (Sarup Sinqh v. *al 
Singh. 1923 Lah 648. 

-S. 41— Water-tax —Liability. 

Under S 44 water-lax is liable to be levied on 
buddings and lands so situated as to derwe 
benefit from the wortts as thev stand and not on 
lands which mav be benefited if further connec¬ 
tions were made A notification sanctioned 
Ihe imposition of water-tax on the rents of 
all h luses and buildings '*500 ft. from the public 
water main." Held, that the expression referred 
to the public water-m.ains from which water can 
be drawn and not public water-ma»ns abs dutely 
closed and from which no one can benefit as it 
stands. \Robertson and Bradon, J f.) StkPHBN- 
SON V. Municipal Committee, Lahore. 

266 P. W. R 1912 : 15 P. L. B. I9l« : 

17 I. C. 149 : 42 P. B. 1913. 

-Art. 1 — Applicability of—Right to sue 

uccrning under old Aot Lim'tation. 

Where tne time prescribed for setting aside an 
alienation had already expired when ihe Pun|ab 
Limitati n Act ca*iie into operation, that Act dow 
noi operate so as to expend tue time. This priHCi- 
ple however is not applicab’e lo a ca-'C in which 
the right to sue had accrued under the old Act 
but the period of limitation had not expired when 
the Punjab Limitation Act of 1900 was passed- 
{Lc Rossignol and Wilherforce, JJ.) HakuMAT 
Rai V. Wadhawa Singh. 4 Lah. t. i. 243: 

1922 Lah. S98. 

-Art. 2 -A pplicability of—Dea'h of ali¬ 
enor—Death of—Object of the enactment—Test of 
applicability of the section 

An action to recover possession of ancestra i 
land alienated by a male prop'ietor subject JJ* 
cusiomarv law of the Punjab is governed by the 
Punjab Act 1 of 19U0 if the death of the ahenor 
which gives rise to the cause of action fora suit 
lor possession, takes place after the enforcement 
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s'i'f ? “»» 

a So’S::? „"f r: 

comnHi^" =>bout titles to land by 

compelling the relatives of the male proprietors 

to '“peach their alienations within a '^limited 
period ot 12 years. The tide of the alienee is to 
be immune from attack if the alienation in his 

“'"ested within the 12 years of 
the date specified in the thud column ol An 2. 
Art. 2 should be read wi h Art 1 which prescribes 
the period ot limitation for suits lor a declaratory 
decree and the word "heir'' in ihe lormer article 
connotes the same peison or persons as the 
expression "sod or reversioner" in the latter 
article The word "heir" denotes a peison who 
succeeds by descent to an esiate of inheritance 
and as lung as a proprietor is living he has no 
heir. IS only after ihe death of the propiieior 
that the "son or reversioner" becomes an heir. 
[Shadi Lai, C. /. and Harrison, 7.) RuLbu Singh 
V. Sawal Singh. 3 Lah. 188 : 1923 Lah. 38o. 
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--Art. 2-Alienation by proprietor—Suit 

for possession—Limitation is 12 years from attes- 

taiton. 

Where property is alienated without considera¬ 
tion and necessity by a man proprietor, a suit by 
the heir to have it set aside and for possession is 
within time if filed within 12 years of the attesta¬ 
tion by the Revenue officer. {Lhevis, J.) Kundan 
t/. Mam Raj. 4 lah. L. J. 178 : 

31 P. W. B. 1922 : lk»22 Lah. 57. 

■Art. 2 —Reversioner 


Suit for recovery of ancestral land after alienors 
widow, A suit by reversioiiCis for recovery of 
ancestral land alter the death ol the altcnor’s 
widows is not governed by the Punjab Limita¬ 
tion Ac‘, but by Art. 141 of the Liinitatioo Act, 
notwithstanding that the alienor died alter the 
former Act came into lorce. {Broadway, J.) 
Ganesh Ram v. Panju. 

96 F. B. 1918 : 128 F. L. B. 1918 : 
47 I. C. 977 : 174 F W. B. 1918 


-Art. 2r-Suitfor possession by customary 

heir—Starting point—Attestation of mutation-^ 
Date of taking phytical possession.. 

A mortgaged ceriain land to B. oy duly register¬ 
ed deed on the lOth June 1893 ; Subsequently B 
sold his mortgage rights to C by deed of sale, 
dated 25th January 1898. He never obtained muta¬ 
tion of names but on the IStb August 1898. C had 
mutation effected in his favour. A died in 1905. 
Oq Ihe 9th March 1908, A's minor son, aged 
six years, sued for possessioii of the land on tue 
ground that the land was ancestral, that C took 
possession under the pretence that he was the 
mortgagee, that no mortgage existed in fact and 
that even it there was any such mongage. it was 
invalid as being neither for consideration nor lor 
necessity. Held, that the suit is not one for 
redemption of the mortgage of 1893 and that the 
defts. who pleaded the mortgage must establish 
that fact and that the suit was mstituied within 
twelve years from the date of the mortgage ana 
was not barred. Under the Act, the Court before 
deciding whether a suit is barred, has to l^ok, in 
case in which at the time of alienation, posses¬ 
sion is given, or agreed to be given first to the 


PUNJAB MCNICIPAT ACT (XX OF 1891). S. 38. 

fn a'nd 

only ol such atrestaiion to the I't" 
physical posses>ion of the land ali/^not ® 

which would lall under Ar. .A suit 

brought wiihin 12 .... i ' ?time, if 

48 P B. 1911 ;237 P. l! E, 1911 • 
11 I C. 165 : 141 P, W. E. 191l' 

gol"ns a S°uit for the "/^covery "f h" 

meXVinslaSe IT 22 L" " 

is applicable sufis „n alfbonds°':h^m""' 

Singh Sundar 

8 Lah. L. J. 622. 

remote reTrsioler^tT^ssfslio,T ~ * 1 ' 

irS>5Fv'"““ 

1922 Lah. 380. 

MDNICIPAL act (XX OF 1891). 

r. powers—Construction 

mittees oug‘h7to'be^L7jcd? eSnst^ued as 
an interference for the 

Committee to ‘exe'?cise''‘th^^^ 

r.L. STiVK': 

8 I. C. 889; 56 F. B. 191U 
'54 (fl of Act 

Rules made under S. 154 (;) of Act XITI of isaa 

by the Lieutenant Governor are still inVnrl ®^ 
virtue of S. 2 i2J. tRnd {' r J*1!^ lorce by 

municipal committee Xmb^ 

Mt^icipJ clmmitiee'^fTaTssaT 

No notice ol one monlh under S 18 ie 

sary for bringing against a Muoicioal 

a suit for declaration as to owner.hi 

of land. (Reid, C. J., Ishar n. MuNrapAr “7'°* 
MITTEE OF LAHORE. , J COM- 

34 P. B. E. 1914: 23 I. c. 317 : 32 ^ ^ 

The purpose^of‘ HiT^ aw Ys*th^ T m"' 

Coinmitiee should have reasonlhf r 

wer claims made against h TT *""■ 

the presentation of a plaiut’in ils fi^nal amende* 
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PUNJAB MUNICIPAL ACT (XX OF 1891), S. 66. 

stai>e may be looked to. if it satisfies ihe provi¬ 
sion of S. 3s ; 3 P. L. K 1900 Foil. {Johnstone 

and D’ti, JJ.) MaHOMEP Y.^sIM v. MUNICI- 

i-AL Committee. 9 I. C. 844 : llO P. L E. 1911. 

- S. 66 (r) —Sco^c — Trees not provided by 

Municipalitv—MtinictpalHy Power. 

S. 56 (li) d »es not apply to trees not provided 
by the Mantcipality itselC A Municipality can 
remove or plant trees; because it has full control 
over the samiaiion and general managemeot of 
the Municipal area, but on *’0 other ground, hut 
cannot sell to make profit cut of the trees which 
do not belong to it. {Johnstone, C. J.) Fazal 
Kakim Khan t/. The Municipal Committee of 
Urmur. 38 I C. 93 : 39 P. W. R. 1917. 

~ S. 92— Punjab Municipal Act \U of 
1911) S. 139 and 193— Sanction. 

lino leply IS given to a notice given to a 
Municipahtv for erecting, re-erecting (»i repair¬ 
ing a house within six weeks from the date of ser¬ 
vice, such silcMCC amounts to an irrevocable sanc¬ 
tion of tiie Municipality. [Robe* ton^ J.] Goi’al 
Das V. MUNICIPAL Committee, Lahore. 

52 P. W R. 1913: 19 I. C. 781: 122 P. L. B. 1913. 

--Sb 92 and 95 — Municipal Lommiitcc's 

powers. 

A Municipal Committee can order the removal 
of a buiMiitg <'r a portion thereof only under 
Ss. 92 and 95, under the former when the building 
is new, under the latter when it is desired to re¬ 
move projections or structures overhanging, pro¬ 
jecting into, or c. cro iching on the street. [John' 
stone and Shah Dtn, JJ.) MuhammaD Kasim v. 

Municipal Committee. Lahore. 

130 P. L. R 1911: 91 P. W. R. 1911: 

9 I C. 889: 66 P. R. 1911. 

___ S 94 (a) and {e) — Suprt structure on old 

Ckatta — Material alteration. 

The replacing of an old by a new superstruc¬ 
ture. upon an old chalta or bridge over a lane is 
a material altention within cl. (u) of S. 94 of the 
Act and affects the security of the old building 
within cl. (e) of the section. The Committee acts 
intra vties in calling on ihe plff. to remove such 
new sup rstructure erected without its permis¬ 
sion. [Robey>ton, J.) The Municipal Com.mittee 
OF Delhi v. Maman Chanu. 178 P. L. R. 1912 ; 

15 I. C. 6o8 210 P. W. R. 1912. 

-S. I95— Rrection of building — Notice to 

demolish — Injunction. 

Plaintiff coiutructcd a Ch.abntra in contraven¬ 
tion of the sanction of the Municipality and the 
Municipahty ordered its demolition. Plaintiff 
sued for an injunction urging that his plan was 
more advaiuagcoiis to tlie public than would be 
the building a>>sanctioned, but this was negatived. 
Held, that no second appeal lay in the case. 
The Court could not go into the quc'^tion of ad- 
vant'ige to the public. [Rattigan, J.) Marji Mal 
V. Municipal Committee, Delhi. 

107 P. I*. R. 1916: 29 I. C. 766 ; 67 P. W. R. 1915. 

- (Ill of 1911.) 

___ Adverse possession by municipality. 

The Municipal Committee is nol precluded from 
acquiring 'itte by adverse pL^ssession under the 
Act. (Abdur Raoof, J.) Mahomed Ramza^ v. 
Municipal Committee, Adipur. 1923 Lab. 634. 


PUNJAB MUNICIPAL ACT (III OF 1911) S. 3. 

-8. 3 (51 —Ac/ ALY of 1S91—S. 92 —Build¬ 
ing without Municipal sanction — Notice of 
deniolilion—Addition 

Plaintiff asked peimisi-ion to build a saiban the 
plan showing light gaps between the supports of 
the roof Tne plff. sub-equenilv metde adoitions by 
filling these gaps wnh doors and windows. The 
Municipality gave notice to demoloh tl e addi¬ 
tions. Ii. a suit for an injunction restraining the 
Municipality from demolishing the additions: 
Held, that the notice was not ill gal as the open¬ 
ing of di/Ors and windows constituted a material 
alicralion of the buUding within S. 3 (5) (a) of 

the Act. i.Sco/« Smith, 7.) Madan Mohan Lal 
t>. Municipal Committee, Delhi. 

68 P. L. R. 1915 : 28 I. C. 341 : 49 P. W. R. 1918. 

-8. 3 (10). lB8—by€-laivs—'VccitpitT*'— 

Definition in Act and bye-laws confluttng- Ultra- 
vires. 

A bye-law must conform with tbe provisions of 
Ibe cnacunent under wh ch it purj'Oris lo be 
made. The definition oP'occupier" in the by*»laws 
of the Delhi Municipality iraincd under S. 188 of 
the Municipd Act is ultra vires in so far as it is 
incoiisislcMit with the defiijition of that tcim in S. 

3 (lOj of tbe Act. A bye-law which nwkes the 
owner of a building respon>iDle for tlie u>c of the 
building by his tenani, where he h.is no legal 
power to control the acts of his tenant with re¬ 
gard to the use of the premises, is manifeitly un¬ 
just to the owner ai.d hvnee untcasoouLle A 
bye-law which is unreasonable is u-irn vires. 
(Abdul 0 idir, J JuTI PershaO 7 '. EMPEROR. 

22 Cr. L. J. 739 : 2 Lah. 239 : 64 I. t. 129. 

-S. 3 (13)—“ P»/'/ic slrcct" — Dedicct- 

lion— Evidence of user—Read through private 
market — Lie* nse lo trading public. 

In determining the question whether a r. ad 
through a private properly is a public highway, 
tnough not expressly dedicated to the puhbe. it is 
ol crucial importance to distinguish between 
evidence showing an intention lO dedicate to ihe 

public gtncrallv and evidence show mg that visi¬ 
tors to or tr.ulers w ith tenants wn se '-hops abut 
on the road have by permission, a right of passage. 
The Privy Council held that having regard to the 
evidence ni ihe case and the previ»ius conduct of 
the Municipality, tbe roao in quesiion was not a 
public street within S. 3. sub-stciion (13) ol the 
I’unjab Municipal .Act [Loid Shaw) Muham¬ 
mad Municipal COMMITTEE ('r Kaknal City 

1 Lah. 117 : 1 P. W. R. 1980 : 

13 P L. B I9i0 : 
11 L. W. 679 : 16 A L' J* * 
22 Bom. L R. .563 : 28 M L. L. I : 

2 U. P L. R. (P. C.) H7 : 38 M. L. J. 466 (P.C.) 

-S 3, (193), 18 and 193—“hfrer/’*— 

ing of—Permission to build—Condition can be 

given. 

The expression "Street" is defined as meaning 
any road, foot wav, square, court, alley o* 
sage accissible. whetiier pcrmaocntlv or tempor¬ 
arily to iheipnblic, whether a thoroughfare or not- 
As regards acceS'ibility n ere physical acces'^es 
apart irom the right of access cannot be regarded 
as test. 30 B. 568 ; 6 Bom. 686 ; 20 B. H6: 60 F.L 
R. 1918 referred to. Where ^^ermission is asked 


1133 


CIVIL DIGEST, 1911—1923. 


PUNJAB MUNICIPAL AGP (III OF 1911), S. 3. 

g'^ata condilional sanction 

befo;r he° b fn- ^ Particular wall 

betore the building is begun. \Broadway J\ 

Municipal Committee. Delhi v. aeDuL H*ssan 

1924 Lah. 393. 

-^cccss-bU to 

A lane which is accessible to the public whe 

S is a street within 

^•3 (U). ,A/^r/i«^aM,/.)GANGARAM v. The Muni 
< iiPAL Committee, Amritsar. 

1922 Lah 41 

® ‘131(b) and 56 (1) (g -^strcet^vcs- 
itngtn Municipaltty—Right of Municipality ovL 
public street. ^ vi^er 

When a street is vested hi a Municipal com¬ 
mittee jt has power only to the extent of exercis¬ 
ing its rights over it in order to maintain tt as a 
street. It cannot use the public street otherwise 

than a street and It cannot interfere with cniov 

ment of the right of way by the public by Jcasino 
portions of it to private individuals. 25 M 635 
foil. {Scott Smith. J.\ The Municipal Com 
mittee of Multan v. Tahlia Ram 

5 L. L. J. 26 ; 1923 Lah. 272 
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house and it appeared that the latrine had been 

hon r as private property, the convic¬ 

tion could not stand. \Shah Din. J.) Shahab- 
UD-DiN V. Emperor. ohahab 

60 P L. E. 1918 • 44 I C 4fi • 
19 Ci. L. J 254 : 15 P. W.’e. 1918 (Cr. 


comminf^ 33 162 and 428 —Powrri ofMuni ipal 
commiUet- Delegation to President- Prosecution 

b7:!::r can ttz 

It is not competent to the Municipal Committee 
to delegate ,o tts President the poiTers co^^er'ed 
It b S. 152 of the Punjab Municipal Art 
A^rcan^bp" oaence against the Municipal 

atient oftlf bv a duly authorised 

agent of the Municpality and the authority must 

be m writing and must give lull part°cufars of 

M? prosecuted. [Abdul Raoof, J) 

mt. Gulzar Jan v. Emperor. ^ 

4 Lah. 120 ; 24 Cr. L. J. 769 : 1924 Lah. 80. 


S 47 Contract by Secreta^-y. 


S. 3 (13) (b )—Public street. 
• • • 


Where plaintiff’s predecessors built a market 
on a plot of land and let it out to shnpk-epers 
and left an open space between the shops to be 
used as thoroughfare, this open space is a public 
place within S. 3 (13) (N. {Johnstone, C. J. and 

Scott Smith, J.) Municipal Committee, Karnal 

V. Muhammad Rustavi Ali Khan. 

108 P. E. 1916 ; 146 P. -W. B. 1916 : 

35 I c. 458, 

-S. 3 (13) (b)—Pw5/(c street — Limited ac¬ 
cess of public to a priiate place—Effect of. 

A limited access by the public to a private 
place does not operate to convert it into a public 
street. 6 B. 686 and 20 B 146 referred to) A 
private serai let to tenants had its gateways 
broken down. The Municipality cannot i- lerfere 
with the proprietors setting them up. (Johnstone, 
C.J. and Scott Smith, /.) Municipal Commit tee 
Karnal v. Mahomed Umar Daraz ali Khan 

109 P. B. 1916 : 145 P W. E 1916 • 
35 I. C 365 : 136 P. L. R. 19J6. 

4 

- S. 3 (18) (a)—“ Accessible to public** — 

Meaning of. 

" Accessible to the public ” means open (o all 
the public in fact whether by right or permission 
[Shadi Lai. C. J. and Fforde. J.) Abdul Hassan 
Khan v. The Municipal Committee Delhi. 

1923 Lab. 417 

-Ss, 13 (a), 175 and 2i^—Street~ObstruC’ 

Hon—Old latrine—Conviction for keeping. 

Unless it is proved that the site on which the 
projection or obstruction stands 'S part of a street 
within S, 13 {a) of the Act S. 175 of the Act will 
not ju&t'fy the Municipal Committee in calling 
upon a person to remove a Utrine. Where the 
petitioner was convicted under S. 219 of the Act 
and ordered to demolish a latrine which had 
stood for 65 years situated in a street close to the 


Contract with a Municipal Committee is not 
binding on t e Committee unless signed by "be 

Hres.dentrrihe Vice-President and one more 

member or members to w horn the functions had 
^en delegated as required by S. 47 oi the Puniab 
Municipal Act. (Shadi Lai and Le RosstgnoTjJ) 

Committee of 
39 P. H. 1919 ; 61 I. C. 891 : 80 P. L. R. 1919. 
Z Chanty well—Power of 

Municipal Committee to close the well, ' 

A well was sunk as a charitable act by a pri¬ 
vate person and dedicated by him to the pub^^c 

The well lay m a recess at the end of a lane 
which was a culdesac. Held, that the well togethe? 
with the recess was a public one and thefefore 

and that the Munici" 
pleased, provided 
r \ invaded. (Le Rossig- 

nol, J.) KiSHEN Singh i.. The Municipal Com- 
MrTTEE OF Amritsar. 

4 Lah L. J. 62 : 1922 Lah. 167. 

teachcr-Offering 

The profe-sion „f a theologian or religions 

' ‘ professions or^call- 

ngs and hence any income derived from oderin "s 

rnm disciples «ill be f'xable under S 61-R ihi 

{Shadi Lai. C J. and Abdul Qadir J f M, t 

Singh p. President, Committee of ANaNDPug 

1925 Lah. 127 ] 


- Ss. 82 and 2^2^Proiession »/r- r . 

dicHon of Civil Court to determine legali't‘fTt 

The power conferred by a Snerial A.-r „ 
local aut lOrity to impose a particular tax for°a 
par.icular purpose in a special manner does not 
oust the lu isdiction nf ,he Civil Courts ' 

relief aga.nsr an illegality co.nmitled by thlt b Hy 

under cover of s atm ory powers A Pwii ^ 
has iurisdicion to deteLLe "he qt^’tlon whe¬ 
ther the imposition of a tax is illegal and ultra 

vires and to give rel ef if a tax his been levied 
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from a person who is not liable to pay the same. 
{Scoit Smith, J) The Committee of the 
Notified Area. Uva v. Chatar Behari Narai^j. 
74 P L R. 1918 ; 44 I. C. 910 : 74 P W. R 1918 

_^Ss. 114 and 121— Notice to demoltfh 

must be spett/ic. 

A no ice under S. 114 of the Muidcipal Act 
(Punjab) must specitvthe pottion ol the buildmg 
which is dangerons and the repairs required to be 
made. [Shadi Lai, J ) Abdul A2iz v. Emperor. 

9 P. R. 1916 >Cr : 3*^ I. 0. 841 i 
17 Cr. L. J 105 : 11 P. W. E. 1916. 

_S. 121— Offensive business—Decision of 

Municipal Committee—Civil Co'irf. 

The question whether a certain business is 
ohensivc within S. 121 of the Act is to be decided 
by the Municipal Commiiteo and unless the Com¬ 
mittee’s action is wanton, unreasonable or tainted 
wi.h mala f^dcs, the C*vil Courts^ have no juris¬ 
diction to interlere w th its decision. [Le Ros- 
stiinol J) The Municipal Committee Sonapet 
V DINU. 49 I. C. 881 : 34 P. W. B- 1919. 


_ -3 i 2 \—Order—If Courts can interfere. 

A Civil Court has no jurisdiction to interfere 
with an order under 121 of the Act, unless the 
action of the Municipal Committee is wanton, or 
without jurisdiction or is t<iii ted by mala fides. 
[Le Rossignol, J.' Municipal Committee, 
Ko ITAK V. Karimuddin. i36 P W B. 1918 : 

6 P R. 1919 : 46 I. C. 671 : 11 P. I*. B. I9t9 

_Sb. 152 and IbZ—Brothel—Residence of 

prostitute — Notice—Summary trial—Cr. P. Code, 

D. 260 . 

Unless the owner or tenant of the house 
summoned bv the Magistrate fads to comply 
within live days with the Magistrate's order to 
discontinue the use of the house as a brothel, no 
offence is committed by him. Where no otlence 
is committed by the owner of a br.jthel at the time 
when the compiami is made to the M ‘glstrate, the 
Magistiatc had no jurisdiction to hold a summary 
trial under S. 260. Cr.P C. The house of a public 
proshtute di es not become a broihel wi hin S.153 
of the Act merely because the owner plies the 
trade of a prostitute therein. \Shah Din, J.] Mus- 
sammat Kank” V. Mathka Das 
12 P.W.B. 1918 (CD: 45 I.C. 113: 19 Cr. L. J 449: 

66 P.L.B. 1918 

___S. 163— House used as brothel—Magis¬ 
trate—Powers of. 

Under S. 153. a Magistrate passed an order to 
the effect that if the accused did not vacate the 
house by a certain date mentioned therein she 
Would be hoed Rs 20: held, ihat the order of the 
Magistrate was bad as it contravened the pro¬ 
visions of S. 153, but revision was refu ed as 
there was no injustice (Johnstone, C. J.) The 
Municipal Committee of Lahore v R^dha 
Rani. 17 Cr. L. J. 46 32 I.C 834: 

10 P. W. R 1916 I ur.i. 

---3 169 —Right to close a street'-Municipal 

Committee. 

A Municipal Committee can permanently close 
a street for a particular class ol trathc, though it 
cause-i some hardship to individuals. [Martinea.-, 
J 1 Kisanchand V. Municipal Committee, 
Lahore. 60 1- c. 216. 


PUNJAB MUNICIPAL ACT (HI OF 1911). 8. 176. 

_S. 172—Permission of the Municipality 

necessa*'y to construct balcony. 

It is clear from S. 172 that a person is not 
ciitiiled to build a balcony without the perrrission 
oi the Committee. The Committee has full power 
to withhold permission for the building of a 
structure that will project over a street and a 
Civil Court has no jurisdiction to interfere in such 
a ma ter. {Mari*neau, J.) GanGAF*M V Thk 
Municipal Committee. 1922 Tab 41. 

_S n2 —Notice by Municipal Committee 

rcquiiing dimontion of bridge constructed with 

per mission —I n)u**otion. 

The Municipality gave permission to plff. to 
build a bridge across a drain in front of his house 
on condition that he would^ at the end of ten 
years, eiiher applv lor Iresb i ermission to 
maintain the bridge or permit its demolition. The 
ten \ears having elapsed, the plff not having 
applied for fresh permi-sion (Punjab Pr-emption 
Act S. 3), the Municipality issued a notice under 
S. 172 calling upon the plaintiff lo demolish his 
brioge or Obtain fresh permission lo mail lain it. 

that the notice issued by the Municipality 
was u/frrt lurtfS and as the Municipality was ex¬ 
ceeding its statutory powers, it could be restrain- 
ed by an iniunction, {SItcidt Ijii aud DundaS% 
JJ .) The Municipal Committee of Ludhiana n. 
Ahad shah. 61 I. C. 831. 


_Ss. 172. 175, 196 and 2 id—Encr 0 aoh- 

ments—Action of Municipal Committee—Modes 

^S. 195 ot the Punjab Municipal Act is inapplic¬ 
able unless the C-*mmittee had delivered the 
notice to accused to remove certain ehappers, etc, 
within reasonable time. S. 172 is inapplicable to 
struciurcs or encroachments built from 8 to I> 
year-, prior to the date of the nonce. The section 
applicable to encroachments or structures which, 
are not recent or were made with permission is 
S. 175 tn under which the Committee rnustaward 
reasonable compensation. 6 I. C. 431 (435i : 23 B. 
248; 25 C. 161 (lOM Ref. (Ratfigun. J ) 

Ram V. Crown. 19 Cr. L. J. 360: 2 P B. 1916 (Or.). 

28 I. C. 784 : 18 P. I*. B. 1916. 


- S. IIZ —Deposit of goods in street—Stte 


let out to third person .«U 4 

If the Municipality has leased out the right to 

stock goods on a ^pecif^ed portion of a strec 
one person, it cannoi prosecute another peiso 
under S. 173 for dep siting goods thereon witho 

the permlision cf the lessee. (Scu/f La ♦ 

Sant Ram v. Empfror. 80 Cr. L. . 619 • 

61 I. C. 676 : 22 P. B. (Cr.) 1919- 

_ S.nb—Notice of removal of pr’ofection 


— Tender cf compensation. ^ . mi.,„;rl- 

Thc language ol S. 175 of the Punjab Mun ci 

pal Act ind cates that the requisition 

Municipality is subject to the V ° 

pensation (i e.,) the tender of compen«aHO“ 

accompany the notice. [Le Rossignol, 7.) 

V. Emperor. ^ og* 

24 Cr. L. J. 701 : 1994 l«i- 

_S. 176—Sttif to challenge acti^ of Mrinr 

cipal Committee—Civil Court— Jurisdiction. 
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The Municipal Committee first sanctioned the 
erection by plff. of a verandah on a chabuira in 
front of his house and afterwards required him to 
pull it down. The site of chabutra belonged to 
Municipality. The plff. then sued for an injunc¬ 
tion against the Committee. Held, that persons 
dissatisfied with the action of a Committee cannot 
appeal to a civil Court, which can interfere only 
when the Act is in excess of the powers of the 
Committee and cannot decide whether the Act is ; 
reasonable or not. Held, also that as the site under ' 
Ibe chabutra was not the property of the plff. and 
was therefore part of the Municipal property the ! 
verandah built on it was overhanging the street i 
and the Committee could rightly require it to be ' 
demolished on payment of reasonable compensa¬ 
tion under S. 175. {Shadi Lai and Le Rositgtrol, | 
77.) Municipal Committee, Ambala v. Madan i 
Lal. 104 P.R. 1916; 36 I.C. 599 ; 81 P. L. E. XU17. , 

-Ss. 169 and J93— Removal of Thara—^ 

Compensation^ [ 

A Municipal Committee is competent to remove j 
a Thara whether old or new, but m the former 
case it is necessary to give compensation. ! 
(Robertson, 7.) Gopal Das v. Municipal Com- i 
MiTTEE, Lahore. 52 P. W E. 1913 : ' 

19 I. C. 781 : 122 P, L. E. 1913. | 

--Ss. 189 (3), 193— Building not abutting a j 

road—No conditions enforceable. I 

The Municipal Committee has no power to en- i 
force conditions regulating the line of frontage 
unless the intended building abuts on a street. 
S. 193 empowers the commitiee to refuse sanction 
to build or grant to sanction either absolutely of j 
subject to such modification as it may deem fit in ! 
respect of all or any of the matters specified in ' 
sub-S. 13) of S. 189. That is to say the commit- ' 

tee may refuse permission to build at all but if 
permission is granted it can only impose such 
conditions as are provided fer in the sub section. 
(Shadi Lal, C.J and 7.) Abdul Hasan 

Khan v. Municipal Committee, Delhi. 

1923 lah, 417. i 

I 

_S. 189(3) (i) and (iii)— Conditional sane- ! 

— Condition, if fair, should be complied with, j 
In granting sanction under S. 193, the Munici- I 
pal Committee ordered that the pl£f. should not i 
build his wall within two feet of a certain open 
space which was originally about 5 feet and 4 
inches wide. In spile of this order, the plff. built 
his house and thereupon the Committee served a ! 
notice on him under h. 194 requiring him to de- | 
molish the upper siorey. The plff. sued for an in I 
junction. Held, that the condition was not illegal, * 
wanton, capricious or oppressive, but was emi- | 
nently reasonable and conducive to sanitation .tree 1 
ciiculation of air and ventilation within S. 189 (3) | 
( 1 ) and jiii). (RatUgan and Shah Din,JJ.) Abdul | 
Samad V. Municipal Committee of Delhi. i 

76 P. E. 1916 : 140 P. L. E. 1916: j 
36 I. C. 377: 164 P. W. B. 1916. 

__Sfl. 193 and 19b—Injunction, suit for, 

against the Municipal Committee—Question of 

Pood faith or mala fide. 

In granting sanciion under S. 193. the Munici¬ 
pal Committee ordered that the plff. should not 

C D—VOL, IV 72 


PUNJAB MUNICIPAL ACT (III OF 1911), S. 219. 

i build his wall within two feet of a certain open 
I space which was originally about five feet and 4 
I inches wide. In spite of this order, the plff. built 
I his house and thereupon the Committee served a 
J notice on him under S. 194 requiring him to de- 
1 molish the upper storey. The plfi. sued for an in- 
i junction. Held, that the question of good faith^ 
or mala fide of the Municipal Committee in im- 
i posing the condition was one of fact, and could 
j not be considered in second appeal. (RatUgan 
and Shah Din, 77.) Abdul Samad v. Municipal 
Committee of Delhi. 75 p. b,. 1915 . 

140 P. L. E. 1916: 35 I.C. 377: 154 P.W.R. 1916. 

-S. 193 — Alteration, 

The mere substitution of new bricks for old 
ones in a platform on the ground does not con¬ 
stitute anything more than repairs to such plat¬ 
form. (Robertson, J,) Gopal Das v. Municipal 
Committee, Lahore, 52 P. W. E. I9i3- 

19 I. C. 781: 122 P. L. R. 1913. 

—--S. 193— Building on private property. 

The section refers only to buildings to be erect¬ 
ed on private property. 62 P.R. 1907, Ref. (Marti- 
neau, 7.) Gangakam v. The Municipal Commit¬ 
tee. 1922 xah, 41, 

Sa.l 96 and 225— Municipal Committee 

Appeal to Commissioner against order of Com¬ 
mittee, 

The omission to appeal to the Commissioner 
uQ'^er S. 225 of the Act against the order of a 
Municipal Commitiee does not deprive a party 
01 the right to sue for an injunction restraining 
tne Committee from taking steps to remove a 
structure. (Broadway, J) Basanta Mal v. Muni¬ 
cipal Committee, Hoshiarpur. 

61 I. C. 708:62 P. E. 1919. 

Ss. 219 , 172 and \9b—Prosecution under 
—Composition order not legal. 

The accused errected certain projections over¬ 
hanging a public street without the permission 
of the Municipal Committee. The committee 
issued a notice under Ss. 172 and 195 for their re¬ 
moval. The accused removed all the projections 
with the exception of one which was about nine 
inches in width. The Committee thereupon prose¬ 
cuted the accused under sections 172 and 219. 
The trial Magistrate ordered that the accused 
should pay a penalty of Rs. 5 and that the projec¬ 
tion should be allowed to remain intact. Held, 
that the order is without jurisdiction and cannot 
be sustained. (Moti Sagar, J.) The Municipal 
Committee* Multan v. Moti Ram. 

1923 Lah. 666. 

-S, 219—Building without sanction—If 

continuing offence. 

A person who has been tried once for building 
a house without sanction of the Municipality and 
acquitted cannot be tried again for the same 
offence on the ground that the house continues to 
stand and thus constitutes a continuous offence. 
(Johnstone, C, J .) Saifuddin v, Emperor. 

38 I. C. 436: 18 Cr. L.J. 324; 14 P. W. R. 1917 (Cr.) 

-S. 219— Encroachment — Acquittal — 

Subsequent eonvietton for disobedience —Autrefois 
acquit. 
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A person was convicted for constructing an 
overhar^ging bulcony without permission of the 
^luoicipaiiiy and sentenced to hue of lis. 50 and 
to pay Kc, i per day for t le time the balcony re¬ 
mains undcinolisbed. In revision, it was held 
that the order for demolition and the fine for pros* 
pecttve d sobedience were bad The accused still 
persisted in disobeying the Municipality’s notice 
to remove ihe offending balcony. Then the 
Municipality prosecuted him and had him fined 
Ka. 60 lor di-. bedience and Rs. 2 for every day 
of his disobedience till judgment. Held, that tne 
subsequent prosecution was not bad on any prin¬ 
ciple ol Autrefois acquit. [Le Rossignol, J.) 
Crown v. Mohan Lal. 119 P L. B. 1916; 

30 1. C. 167: 

16 Cr. L. J. 605 ; 36 P. W. R. (Cr.) I9i6. 

-S. 221 —Disobedience of order proved by 

Munictpaltiy—Order not precise. 

A conviciion under S. 221 for disobedience of 
an Older passed by the Municipality is bad when 
the order IS vague and indefinite. [Johnstone, J.\ 
PiKTHi Singh v. Emperor. 6 P. L, B. luU: 

22 I. C. 767 : 16 Cr. L. J.191 ; 2 P.W K. 19l4 tCr ) 

-S. 228— Unauthorised complaint —Con- 

viclion. 

Under this Act complaints must be by authori¬ 
sed persons. A complaint bv an unauthuiisea 
uerson is no complaiiii and conviciion in such a 
case is bad. [Chevts. J.} Ahmed Uin v. Emperor 
18 Cr. L. J. 611: 39 I. C. 479; 4 P B 1917 (Cr.) 

-S. 928— Authjrityto prosecute must bt 

Personal. 

Except in cases specified in explanation to 
S. 22« the author ty to pros..cate must be personal 
ai d therefore a conviction based on the com¬ 
plaint of a person authoiised nut by a name but 
by designation is illegal. Where the “ Daroga 
Snjtii” was to institute a complaint under S. 219 
of the Act, the complaint is not made by a ‘ duly 
authorised' peison m accordance with S. 228 of 
the same Act, and is therefote illegal. [Uattigan, 
J.) Emperor V. Darma Shah. 

18 P. W. B. 1916 (Cri : 
34 I.C. 811: 17 Cr. L. J. 199 : 8 P. B. 19i6 (Cr ) 

-S. 240—Sonef/ott fa prosecute-Rule 26 

[2)~-Powcrs of Magistrate to grant sanction. 

A person appoinud by the Duputy Commis 
sioiier to prepare and revise voteis' lists issued a 
notice t-> one of ihe candidates and other persons 
at Ihe instance of a rival candidate to show cause 
why action should not be take.i undci S 476.Cr.P 
Code or sanction should not be given under S.W" 
Cr. P. Code. Held, thit under the Municipal 
Act n I Court could take cogn zance of any offence 
under rules made under S. 240, except on 
complaint made with the sanction in wrilinc ol 
the Deimty Coinmissimer and that Ihe proceed 

ings were without jurisdiction. Qadtr J] 

Shiv Dayal v. Takan Das. 37 P. L. B. 1922: 

1922 Lah. 183. 

-S. 2^2-Powers of Lo-ai Government- 

Imposition of taxes -Notified areas. 

S. 242 (u) of the Punjao Municipal Act gives 
power to the Local Government to improve oo a 


PUNJAB PBE-EMPTION ACT (II OF 1906), 8. 3. 

notified area only those taxes detailed in S. 6I-B. 
Those detailed in S 61-A cannot be impo^ied with¬ 
out the sanctmn of the Governor-General in 
Council. (Broadway, Harrison and Mott Sagar, 
JJ.) Notified Area Committee, Una v, Amar 
Singh. 78 I. C. 9U8: 4 Lah. 442 (F-B.). 

-S. 242 (1) (a) — Notification under — 

Profession tax—Naib i ahsildar if liable to pay. 

Where a Notification undei S. 242 (l)(a) of the 
Punjab Municipal Act imposed a tax on persons 
exercising a profession, a Naib Tahsildar will 
not be bable thereunder as he can appropriately 
be said o. ly to h.dd an office. [Le Rosstgnol and 
Broadway, J J.) Pala Ram v- Notified Area 
COMMITTEE, Kotaddv. 4 Lah. 256: 1924 Lah. 147. 

PUNJAB PRE-EMPTION ACT (II OF 1905), 

— Right to arrears of rent — If agricultural 
land. 

The right to realise arrears of rent of agri¬ 
cultural Uod is no' agricultural land and need 
not be i> eluded in a pre emption suit in respect 
of the land with which the said right is sold. 
[Kensington, C. J. and Shah Dm, J ) Shaneer 
Lal V. Dallu. 

132 F.W.B. 1914 : 230 P. L. B 1914 : 

26 I C. 66 : 13 F. B. 1916. 

-8 2 (2)— Puniab Tenancy Act [KVl o) 

1887), Ss 5, 6, Si, St) and to. 

Where one of two joint occupancy tenants 
sells his rights to the landlord, the other tenant 
is entitled to pre-empt and the landlord is estop¬ 
ped by reason of being a pany to the sales from 
suing to avo'd the sale under S 60 of the Ten¬ 
ancy Act. There is nothing in Tenancy Act or in 
the Pre-emption Act giving a landlord a right of 
pre-emption or a right to defeat a claim to pre¬ 
empt in tne case of a sale of an occupancy right 
under any section other than S. 5. 16 P R, 1905, 
Disl. [Chevts, J.) Amar Singh v. Husaina. 

16 F. W. R. 1912 : 18 P L. B. 1912 : 

13 I. C. S8 ; 36 F. B. 1919. 

-S. 3 (2) and (3)— Town—Municipal limits 

— Inclusion of rui al area. 

An administrative act including an area within 
the limits of a Municipality dues not necessarily 
operate to destory the pre-existiug chaiacier of 
the area and such an adinmisirative action is not 
in i'sell sufficient to make the area so included 
a sub-division of a town tor the purposes of pre¬ 
emption. At the same time the inclusion of an 
area in municipal limits is strong evidence of tne 
urban character of that area. It is not the law 
tliat any portion of an agricultural village may 
lose Ms ciiaracter as such and become, by the 
force of circumstances, a suburb ot a town, and a 
suburb of this nature is to be regarded as a sub¬ 
division of a town, [Ptpon, J. C.) Sher Ali v. 
Kalandar Khan. 73 1. C. 800. 

-Ss. Sand 6— Agricultural land — Test* 

The test to find out whether a certain land is 
lor pre-emption purposes agricultural or urban 
depends upon its character at the time ol the 
sale and not before or after sn that the fact that 
it was revenue free or abutting a road in a 
town extension scheme connecting the town with 


Ii41 


1142 


CIVIL DIGEST, 1911—1923. 


PUNJAB PRE-EMPTION ACT HI OF *905), S. 3. , PUNJAB PRE EMPTION ACT {II OF 1906). S. 11. 

S. Q—Custom—Banga Town, Jullundur 


a Railway Station will not make it urban if it is 
proved that it wa< used for agricultural purposes. 
[Shah Dm, J.) Jiva v. Rata. 21 P. W. R. 1912 : 
28 P. L. R. 1912 : 13 I. C. 167 : 26 P. R 1912. 

Ss 3 (1) and (2) and 4 —Tea factory — 


Agricultural land—Notification of Govt, nego¬ 
tiating pre-emption within specified area—Not 
re trospective. 

A tea factory outside ll\e village site and a 
tea garden not within the village siie or abadi 
though within the village bjuudarv are not liable 
to pre-emption under S. 4 of the Act. Neither 
the site of such building nor a stretch of natural 
forest is “agricultural land’’ under the Act. But 
the fields in which the tea is grown come within 
that denniiion. PJff. must sue to pre-empt the 
machinery as well as the site. A notification by 
the Government declaring that the right of pre¬ 
emption shall not exist in the area concerned 
could not affect the plaintiff’s statutory rights of 
pre emption in respect ot a sale which took 
place beiore the notification. [Le Rossignol and 
Wilberforce, JJ.) Kaju Mal v. Salig Ram. 

52 I. C. 563 : 91 P. R. 1919 

Ss 3 (3i (a) and 7 (1 )—House property in 


District^Nawan Bazaar. 

The custom of pre-emption prevails in Banga, a 
town in the Jullundur District. The Nawan 
Bazaar, in the town of Banga. is not a sub-divi¬ 
sion of that town. [Johnstone. J.) Thakardas v 
Kahna. 71 P. R. 1912 : 200 P. W. R. 1912 • 

16 I. C. 466 : 211 P. I. R. i9l2. 

S. 6 —Custom of pre-emption—Mohalla 


Cantonment — Notification—Effect of. 

Notmcation No. 677 of 10—11—1908 of the 
Punjab Government under S. 3 (3/ [a) declaring 

the Rawalpindi City and Cantonment to be a 
town, cannot confer a right of pre-emption in res¬ 
pect 01 uouse property situated in the Canton¬ 
ment of Rawalpindi for house property in a 
Cantonment is by S. 7 (1) made not subject to 
pre-emption, [kensington, J.) Ali Makdan v. 
Muhammad Hassan. 3 P. I.R. i9U : 

9 P. R. 1911 : 9 I. C. 388: 30 P. W. R. 1911. 

S 3 (5i —Execution of decree, possession 


given to decree-holder. 

A irajisaciion whereby possession of land is 
given to the deciee-holder in execution of a com 
promise decree does not give rise to a right of 
pre-emption, [tseadon, J.) Attakchand v. Umar 
Hayat 150 P W. R. 1913 : 20 I. C 656 : 

296 P. L. R 1913. 


— S. ^—Transfer by pre-emptor pending 


appeal by vendee—Effect under decree 

Wnere a pie-emptor obtained a decree and 
duii g the pendency of an appeal from that 
decree preiened by ihe vendee, he parted with 
his property, held, that the iraosfer docs not 
di'Cncitie him lo his rights and the vendee can¬ 
not ask the appellate Court to take away fiom the 
pre-emptor, t^'e benefit of the decree. [Johnstone 
and Ruttigan, JJ.) Megharam v. Mokhan Lal. 

126 P. L. R 1912: 67 P. R. I9l2: 13 I. C, 667: 

256 P. W R 1912. 


__Ss 4 and 5 —Scope of enquiry under— 

Right of pre-emption. 

No right of pre-emption can be set up in cases 
of a grant of occupancy rights even to a stranger. 
The initial question to be determined in cases of 
pre-emption is whether or not the transaction is 
a sale. S. 5 precludes inquiry into custom, in 
•cases of agricultural land while S. 4 limits pre¬ 
emption to sales. [Reid, C.J. and Kensington, J.) 
Hah V* Gulam Shah. 121 P, L. R. 1911 : 

37 P. R. 1911 : 10 I. C. 4; 104 P. W. R. 1911. 


Aoharijiau, Gumti Bazaar, Lahore City. 

The custom of pre-emption does not obtain in 
Mohalla Acharjan which is part of the recognized 
sub-division of Bazaar Gumti in Lahore city. 
[Rattigan and Shah Din, JJ,) Dukga Dtvi 
V. Ramzan. 91 r. 19 ^ 1 . 

127 P. L. R. 1911: 10 I. C. 330: 217 P. W, R. 1911. 

-S. 6 —Custom of pre-emption of houses — 

Mohalla Mimaran or Mohalla Pansanan in 
Kaithal Sub-dtvtsion. 

The custom of pre-emption of houses exists in 
Mohalla Mimaran, identical with Mohala Pansari- 
an, a sub-division of Kaithal. [Reid, C. J.) Muham¬ 
mad Hussain v. Ghclam Muhammad. 

78 P. R 1911 : 138 P.LR. 1911; 10 I. C 240 • 

241 P. W. R. 1911. 


®' (2)— Pre-emption— Notification of 
Govt, declaring pre empiion right not to exist— 
Retrospective. 

A notification of the Punjab Govt., dated 
^”12—1910 under S. 7 (2) of the Act. saying that 
the right of pre-emption does not exist in certain 
local areas has retrospective effect and affects 
a pre-emption suit pending on the date of the 
publication of the noiification 12 P. R. 1900 • 90 
P. R 1904, Dist. [R-id, C. J.and Rattigan, J,) 
Bishen Singh v. Ganda Singh. 

10 P. R. 1913 ; 264 P. W. R. 1912 : 

16 I C. 959 : 6 P. L . R 1913. 


--Sb. 10 and 19 —Money deposited in Court 

by pre-emptor—Attachment—Liability for de¬ 
ficiency. 

A pre-emptor deposited money under S 19 of 
the Punjab Pre-emption Act. but during the pen¬ 
dency of the suit, a portion of the amount was 
withdrawn under an attachment at the instance 
of a person who had a decree against the pre- 
emptor plaintifi. 

Held, under S. 10 of the Act, the money 
deposited by the plaintiff could not be attached 
but as he had presumably benefited by the pay- * 
ment lo the attaching-creditor, he was in equity 
bound to make good the deficiency. [Rattigan 
and Scott-Smith, JJ.) Panna Lal Natha 
Singh. 

27 P. R. 1916 : 29 I. C. 364 : 27 P. L. R. 1916. 


'S. 11 Member of same tribe—Darzi Mir 
and Darzi Mughal of Rawalpindi Dt 

Where in deciding whether persons belong to 
the same tribe the real facts are impossible to 
ascertain, names used are the only data leit and 
they should be dealt with in a liberal spirit. Held, 
also that in the absence of proof to the contiary 
Darzi Mir and Darsi Mughal arc sub-divisions of 
a tribe of Darzis. [Johnstone, C. J,) Girdhari 
Lal V. Attar. 

37 P. B. 1916 : 83 I. C. 967 : 101 P. W. B. 1916* 
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- S. 11 (Proviso) — Pre-emption suit — 

I'lffs. proprietors nt time of sale and date of suit. 

The pltts. were proved to have been proprietors 
it' the village at the time of the sale and the date 
of the suit Held, that thev were entitled to pre¬ 
empt. {Shadi Lai, J.) Nek Muhammad v. Mya 
r<AM 32 I. c. 605 : 35 P. W. R. 1916- 

- S. II (Provi8o)--il!/<i<?«;Mg of ' recorded'. 

Entry in the register of mutation by a patwari 
as owner and his report to that efifcct is no suffi¬ 
cient entry in the Record of Rights. {Ratttgau 
and Shah Din, JJ.\ Jagat Ram v, Mehar Din. 

9 P. B. 1916 : 68 P. L. R. 1917 : 

32 I. C. 628 : 205 P. W. R. 1915. 

-S, 11 (Proviso)— Scope of. 

The proviso to S. 11 of Act (II ol 1905) only 
enables a person who is recorded as owner of 
agricultural land for 20 years previous to the 
date of sale, to claim the right of pre-emption; so 
tliat the land should have been registered either 
in the name of pre eiiiptor or an agnate of his 
for a contiDuous period of 2c years preceding 
the sale without even a short break of the owner¬ 
ship in the middle failing which he will lose his 
right of pre-emption. [Shah Dm and Clievis, JJ.) 
Rrithvi Chand V. Safa Chand. 

75 P, R. 1915 : 31 I. C. 202 : 157 P. W. R. 1915. 

- S. 11 (Proviso) — Stile to subsequent 

vendee—Liniita lion—Mutation Register — Resi¬ 

dence in some village whether necessary. 

Limitation for a pre-emption suit against 
the subsequent vendee is 0 years from the 
date of sale in his favour. 18 I. C, 70 Foil. 
Under the proviso to S. 11 of the Act, resid¬ 
ence In the same village is not a Sine Quo Ron 
for success in a pre-emption suit. A mutation 
register is a record within S. 11 proviso and a 
presumption under S. 114, Evidence Act, will be 
drawn that proper entries must have been made 
in the Jama-bandt in pursuance of mutation 
order. (Chevis and Shadi Lai, JJ.) Haki 
Ram V. Alladitta. 17 P. B. 1915 : 

28 I. C. 695 : 186 P. L. R. 1915. 

—-S. 11—‘ Agnate’ — Meaning of — Joint 

sale by two vendors. 

The word ‘ agnate' in the proviso to section is 
not limited to a deceased agnate to whom 
the vendee has succeeded by inheritance. 
When a vendee buys from two vendors each 
owning a half, he should, when attacked by pre- 
emptor. be permitted to retain the half sold to 
him by one of the vendors if he can show that 
though plaintiffs’ rigUs are superior as to the 
other half, his rights are equal to the plaintiffs in 


-S. 11 —Member of an agricultural tribe 

—Rotificalion by Government-~Tenant holding at 
will* 

The expression “ member of an agricultural 
tribe’'means, according to the Government notifi¬ 
cation dealing the subject, a person (1) belonging 
to any one ot the tribes notified as agricultural 
iribcs for the district in which he claims that 
status and (2) either holding kiud or residing in 


PUNJAB PRE-EMPTION ACT (II OF 1906), S. 11. 

that district. It is very doubtful whether a person, 
who occupies land as a tenani-at will, can be said 
to hold land within the meaning of the notifica¬ 
tion. [Kensington and Shadi Lai, JJ.) Fateh 
Singh v.Sant Singh 

47 P. W. R, 1915 : 125 P. L. B. 1915 : 

27 I. C. 29 : 43 P. R. 1916. 

•- S. 11 (Proviso)—‘ Tribe'—Lohars and 

Tarkhans—Village Harnauli, District Mianwali. 

The word ‘Tribe’ in S 11 proviso of the Act 
should be construed broadly and each case 
should be decreeo on its merits. The Lohars and 
Tarkhans of the village Harnauli. District Mian- 
walli form one tribe, within the meaning of S. 11 
proviso of the Act. [Johnstone and Shah Din, 
JJ.) B'azil Husain v. Malik Jinda. 

49 P. R. 1914 : 262 P. L. B 1914 : 
25 I. C. 443 : 160 P. W. R. 1914. 

- S. 11 (Proviso) —• Scope of — Pre-emptor 

entitled to pre-empt only a portion—If bound to 
claim pre-emption of whole. 

S. 11 proviso of the Act does not require 
that the pre-emptor should own and be recorded 
as owning the same land for 20 years. It is 
sufficient if he owns and is recorded as owning 
any land in the village during that period. A 
pre-emptor need not clai n the whole of the pro¬ 
perty sold if his rights of pre-emption extend 
only over a portion thereof. [Agnew and Shadr 
Lai, JJ.) Mulchanda V. Uttam Chand. 

156 P. W. R. 1913 : 20 1. C. 186 : 

275 P. L. R. 191S. 

- Sa. 11, 12 and Pre-emption — Rival 

pre-emptors— Different tribes. 

The mere fact that a pre-emptor is a member 
i of an agricultural tribe gives him no preferential 
right of pre-emption as against a person who 
comes within the proviso to S. 11 of the Act. 
Shamilat land when separately allotted on par¬ 
tition to a proprietor becomes part of his Khewat 
holding. [Kensington and Shah Din, JJ.) DlL- 
NlER V. Dbvidas. 36 P. W. R. 1913 : 

19 I. C. 84 : 77 P. L. R. 1913. 

-Ss. 11 and 12— Pre-emption — IVaiver by 

father when binding on son. 

A pre-emptor claiming under S. 11 proviso of 
the Act is bound by the waiver of his father, but 
it is not so in cases governed by S. 12 of the Act. 
[Rattigan, J.) Sham Singh v. Suhel Singh. 

2 P. W. R. 1913 : 148 P, L. R. 1913 : 
18 1. C. 596 : 24 P, B. 1913. 

-Ss. 11 and 12— Pre-emPtion — Joint 

chase tf divisible—Vendee and stranger. 

For a sale to be divisible, the mere writing in 
the sale-deed of the shares of each vendee in the 
property sold is not sufTicient, and a vendee who 
claims the sale as divisible must show as a matter 
of fact, his purchase was in fact a distinct and 
separate purchase. 19 A. 148 ; 6 P. R. 1909, Ref.; 
48 P.K. I 9 O 7 , Kel. A vendee who joins a stranger 
with him in the sale cannot claim any status 
higher than that of his co-vendee. Where one of 
two rival pre-emptors is a member of an agricul¬ 
tural tribe while the other is qualified onder pro- 
vis# to S, II oif the Punjab Pre-emption Act 


the former. [Johnstone and Shadi Lai, JJ.) I 
DULHA V - Harikisan Das. 190 P. L. B. 1915 : ' 

28 I. C. 213 : 6 P. B. 1916. I 
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both can complete under S. 12 of thai Act 
{Robertson and Chevis, ]J.) Khota Ram v. Maju 
Din. 12 P. L. E. 1912, (Suppl) • 

16 I. C. 979 : 276 P. W. R 1912, 

-S?. 11 , 12. 12 (a) and 12 (c)—RigAi of 

vendee to assist — Pre-e/nptor 's right barred by 

S. n--Right of only some owners to sue under 
^• ^2 (c) ■ 

In a suit for pre-emption the vendee must 
show that he has himself a right to purchase the 
prooerty which is equal to, or superior than the 
right of the person who claims to pre-empt it. 
A person who is entirely debarred from any right 


—- -8 IZ-Owner of the Estate-Mere house- 

holder tn Abadi. 

A mere house-holder in the Abadi of a village 
IS not^n owner of the estate within S. 12 of the 
Act. 1 here is a distinction between “ Owner of 
estate" and " Owner in the estate.•' 

C.y. and Kensington, J.) Narain Singh v Gop\l 
SINGH. 252 P. t. R. 1913 167 P. W. R. 1913 . 

20 I. C. 2 : 106 P. R. 1913.* 


- ;-S. l2—SaU by father-^Son, a Minor- 

Acquiescence, %f can be presumed^Right of son 
Under S. 12 a son has got an independent 
^W 4 ^c»ii«u ilijiii 'duy ngtll right ot pre-emption and so the fact of his being 
of pre-emption by S. 11 of the Act cannot claim ! ^ guardianship of his father 

that under S. 12 he has, as a defendant a right of ! ^>^001 give rise to a presumption of his acquies- 

pre-emption which enables him to defeat Ihe right ' father. (Shah Din and 


•of a person to whom the Act gives the right of 
claiming pre-emption. A vendee who is debar¬ 
red under S- 11 fr.om claiming pre-emption as a 
plaintiff is not entitled to resist a suit for pre¬ 
emption as defendant on the ground that as the 
next heir of the vendor he has a superior right 
to that of plaintiff, under S. 12 (n) of the Act. 
S. 12 ( 0 ) does not debar some out of many 
•owners from suing in respect of their indivi¬ 
dual and several right, while, the rest elect to 
stand aside without taking any action in the matter 
(Robertson and Rattigan, JJ.) Daulat Ram 0 . 
SUBBA Singh. 

2 P. L. R. 1912 (Suppl.) : 15 I. C. 102 r 

179 P. W. R. 1912. 

-S. 11 (Proviso)—‘ Agnate'—Meaning of. 

A Sapinda is not synonymous with agnate and 
so the widow of a male agnate is not an agnate 
within the meaning of S. 11 of the Act. (John- 
stone and Battigan, JJ.) Chajjumal v. Tklumal. 

61 P. W. R, 1912 : 13 I. C. 665 : 

108 P. L. R. 1912 : 53 P. R. 1912. 


S. 12 Shamilat. 


Scott'Smith, JJ.) Ni-K Khan v. Sultan Khan 
54 P. W. E. 1912 : 14 I. C 352 : 89 P. L. K igis. 

- -— 12—Right of each collateral is inde- 
pendent—Guardian waiving right to pre-empt- 
IVard not bound. ^ 

As by S. 12 each of several agnates has an in¬ 
dependent right to claim pre-emption, the right 

of one agnate cannot be extinguished by waiver 
oQ the part of a nearer agnate, so also the guar¬ 
dian s acquiescence in a sale and the consequent 
giving up of minor’s right to pre-empt will not 
m the absence of proof that he was acting on 
behalf of his ward bind the ward though the 
guardian were the father of the ward. 121 P R 
1889, referred, [Raitigan and Chevis, JJ) 
Muhammad Baksh v. Hasan Baksh. 

7 P. R. 1912 : 239 P. L. R. 1911 : 
HI, C. 708 : 155 P. W. R. 1911. 


A plaintiff has no right of pre-emption under 
S. 12 if he claims by virtue of his shamilat 
which is a mere appendage of the proprietary 
land, since that only gives a right of pre-emption. 
(Johnstone, CJr) Javala Singh v. Ladha. 

173 P. L. E. 1916 : 31 I. C. 272 : 

114 P. W. R. 1915. 

■Ss. 12 and 16— Pre-emption land under 


building—Improvements — Compensation for 
Costs, 

A person owning a plot of land under building 
is not a land-owner within S. 12 of the Punjab 
PrC'Cmption Act. even if it is assessed to land 
revenue. S. 16 of the Act is not exhaustive and 
doe? not exclude equities. A vendee can get the 
market value of the lands purchased, but he 
cannot get his costs of the pre-emption suit, 
except in exceptional circumstances. In a case of 
foreclosure of a mortgage, compound interest 
may be allowed to the mortgagee where a suit 
for a pre-emption of that property has been 
brought. It is the duty of the vendee or mortgagee 
to support his claim for improvements by pro¬ 
duction of account. {Johnstone and Shah D/«, JJ.) 
Sham Sundar v. H.\rbans Singh. 

13 P. L. E. 1916 : 71 P. R, 1915 : 
30 I. C. 617 : 109 P. W. R. 1915. 


S. 12 (a)— by husband to wife — Suc¬ 
cession under custom—Widow and reversioners-^ 
Precedence. 

A widow takes by succession to her husband in 
precedence of her husband’s reversioners under 
S, 12 (a) of the Act and in the case of a sale of 
land by a person to his wife, the reversioners 
have no right of pre-emption against the vendee 
(Reid and Rattigan, JJ.) Mahomed Khan v 
Akbar Khan. 

84 P. L. R. 1913 ; 83 P. W. R. 1913 : 

18 I. C. 384 : 70 P. R. 1913. 


- S,\2(z)—WidowH right to pre-empt as 

heir—Customary law. 

If a widow has a right to succeed collaterally, 
she has a right to pre-empt under S. 12 (a) of the 
Act. Under S. 12 (a), the right of pre-emption 
IS not confined to agnates alone. Obiter Under 
the customary law as under the Hindu Law 
a widow is an heir of her husband. 9 P. R I 899 ’ 
Ref. (Chevis, /.) Bhagi v. Muhammad. 

205 P.L.R. 1912 ; 15 I.C. 734 : 212 P.W. R. 1912 

12 (a), 14 (b)— Equal relations 
Where two persons are equally related to the 
vendor, the fact of sharing in the holding in which 
the land is situate give the suoerior right to either. 
(Robertson. J.) Pathana v Naba. 

87 P. B. 1911 : J3 I C. 802 : 246 P. R. 1911. 


1® (b) (3) (4) and (c), (2) ^Mother 
or widow- RigH to exercise pre-emption—Succes¬ 
sion—Mother's fight 
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A mother or widow not being ‘heirs’ under 
customary law cannot exercise a right of pre- 
emoti in under sub-cl (3) but can do so as co- 
snarers under sub-cl (4) of S. 12 (6) of the Act. , 
Nor has the mother of an occupancy tenant any 
npht to succeed on his death to occupancy rights i 
Iield by him; her claim to pre empt can only fah 
under Cl (c)12). [Rattignn and Ucadon, JJ.) \ 
Fateh Nishan v. Ahmed shah. 

46 P R. 1914 : 103 P W R. 1014; 
231 C 632 : 65 P. L. R. 1914 

8s. 12 (b) and 14— Pre-emptor and vendee 
equally related — Former also co-sharer in hold- 
*/ pre-empt. 

Where the pre-emptor and the vendee are 
equally iclated to the vendor, but the former is 
also a co-sharer id the holduig, the pie-emptnr is 
entitled to a preterentiai right. {Robertson. J.) 
Naba V. PathaNa. 

63 P.L.K. 1913: 72 P.W R. 1918 : 18 I. C. 86 . 

60 P. R. 1913 

— 8. 12 (c)— Pre-emption—Patti — Proprie¬ 
tors rights of 

A ‘Patti ■ created purely for fiscal purposes and 
inno way showing homogeneity of area or descent 
of the proprietors is not a “sub-division” wiihm 
S. 12 (c) and therefore, a proprietor in such Patti 
ha< n » right of pre-emption A pre-empt'^r is given 
a very special and peculiar right winch overrides 
the ordinary rights of contract, and If he asks the , 
Court to give effect to that right, he must be care¬ 
ful to SCO that he complies with his honest plt^s. ' 
with Ihedtcrce which follows. (Kensifglon. C.J | 
and Rattigan. /.) Waravam Sinc.h v. Mahtab 1 
Singh, 21 P.R 19I6 : 1 

26 I. C. 433 : 31 F. L. R. 1916. I 

f 

-8, 12(c) and (dl—— Recognition of 

fur ther divisions of sttb-aivisions. 

The Legislature iotended in enacting clauses (cl 
and (d) of S. 12 not only to recogni/.c the pri¬ 
mary sub-divisions of a village, but also any 
further divisions of such sub-divisions as may 
well be marked or auihcnticated by Settlement 
Record and hisiory of the village. 45 P. R. 1H97 
and 142 P. L R. 1905, Dist. \Shah Din and ' 
Chevis. JJ.) Basawa Singh v Nath* Singh. 

60 F. B. 1914 : 128 F L. B. 1914 < 
23 I. C. 161: 83 P. W. R. 1914. , 

— -s. 12 (c) — 'Occupancy tenant.' ^ 

S. 12 of the Pie-emption Act refers to occu- ■ 

pancy tenures as contemplated by the Tenartcv 
Act and not to tenants entitled to hold possession I 
on ceriain special terms not mentioned in the ! 
Tci ancy Act. {Shah Din and Chexis^ JJ ) Kishen 
V Gurdit Singh. 

113P. L. R 1911 : 9 I. C. 838: 235 P. W, B. 1911. ' 

-S. 13 — 'Shop' — Meaning. j 

The question whether the disputed pr<»perly is • 
"Shop’* and as such exempt from right of pre¬ 
emption under S. 13 of the Act is to be decided | 
with reference to the primary pU’posc for which ' 
it has been u^ed. If it is oi Iv residential and not ! 
a building or apartment primarilv used for buy- ; 
ing and selling goods It is not a ‘Shop” although ' 
there was in it an oven for cooking rotis and there 
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were cash dealings with regard to rotis prepared. 
iShadi Lat and Lc Rossignol^ JJ.) Bhamba Rao 
V . Allah Baksh. 69 P. B. 1915 : 31 1. C 191 * 

166 P. W. R. 1916. 

-S. 13 (Fifthly)— Pre-emption — House in 

Towns—Common entrance. 

To bring a case within S. 13 (fifthly) of the Act, 
there must be an entrance Ire m the street common 
to both the proprietors. It is not enough to prove 
! that each house has an entrai.ce from the sircet. 

A public sireet leading from the road to the two 
houses cannot be taken as a ‘Common entrance 
' from e streei.’’ {Rattigan, J.) Ram Chand v. 
Ram Jowaya. 29 P. L, B. 1912 : 

14 I. C. 494 : 264 F. W. B. 1912. 

I 

, - Ss.l8 (1) and 14 (e)—'S/afr-cflsr’-A/cflniwg 

of—Step leading to Thara—Entrance from the 
street — Rr al 'laimants—Option of vendor. 

A step leading to the Thara rannot be called 
a stair-case within S 13 (1) nor an entrar-ce from 
j the street within the fifth clause of the section. 
The sale having taken place while the old Act was 
in force and the suit having been instituted and 
the decree of the trial Court having been passed 
before the picsent Act came into force, the suit is- 
g verned by Act II of 1905 and the pie emptors 
were entitled to the beneht of the election made 
by the vendors in their favour under S. 14 
[e) of the Act. {Sco't-Smith and Abdul Baoofs V.) 
Nanuk Chand v. Tek Chand. 

66 I. C. 17 ; 2 Lab. L. J. 630. 

-S. 13(1). Seventhly — Mosque —Mutta- 

wdiWxs if can clann pre-emption. 

The Miitfawalti of a mosque can claim pre¬ 
emption on behalf and for the benefit of the 
mosque 1S3 P. R. 1884. Foil ; C. A. No. 1525 of 
1882, overruled. {Johnstone and Shah Din, JJ.) 
JiNDU Ram t». Husain Baksh. 

52 F. W. B 1914 : 147 P. L. B. 1914 ; 

24 I. C. 100 : 59F. B. 1914. 

-S. 13, Cls. (11 and (6)— Rival pre-emptors. 

A co-sharer in a part o> the property sold has a 
superior right nf pre-emption under S. 13 il) to 
the vendee whose claim falls under S, 13 (5). 
[Rattiganf J.) Rama Bhija Mal r. Muhammad 
Amin. 60 r. W. R. 1913 : 19 I. C. 784 ; 

U9F. L. B 191S. 

---S. 13 (1) (Fifthly)—PHrt>n6 Munioipat 

Aot {-VA' of 1891), S 3 rA)-’"Strcet" —Meaning of. 

The word ‘‘Street” in the Act is used much ii> 
the same sense as in the Municipal Act as inclnd* 
ine an alley whether thoroughfare or not over 
which the pubi c have a right t*f wav. Wh^e it 
is shown that four houses opened into a blind 
alley which gave access to the houses from thfr 
street that there was an arch or door, that the alley 
was not the priv.ate property of any one of the 
owners and that there was nothing to show that 
no one oihcr than the owner of those houses or a 
right to own the blind alley, fields that the blind 
alley was not a common entrance trom the sttcet 
vvi hill the meaning of S. t3 1 1) fiithlv of the Act. 
{Robertson and Shah Din, JJ) Naba v PlARA 
Mal. 79 P. W. R. 1912 : 44 P. B. 1912 : 

13 I. C. 427 : 95 F, L. B. 1912. 
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S. 13 (1) (Seventhly)— Right in ivhoffi 

vests. 

The right of pre emption under S. 13 (li (seven¬ 
thly) vests only in the owner of adjacent property 
and the person not yet the owner but only the 
next heir to the owner cannot pre-empt. (Chevis, 
J ) Seiva Ram v. Balu Ram. 

8 P. L. R. 1912 : 12 I. C. 623 : 

264 P. W R. 1911. 

-;-Sg. 13 (1), (2) (a)— Owner of shop, if can 

claim i>re-emption—Execution of agreement to 
sell his own property by pri~emptor, effect of. 

The fact of that shops are excluded from pre¬ 
emption by S. 13 (2) at d ;es not disentitle the 
owner of a shop from claiming pre-emption 
by virtue of being its owner. *• Immoveable pro¬ 
perty” in 13 ill seventhly of the Act includes a 
shop while a pre-emptor may lose his right of 
pre-emption it he parts with the property as 
owner oi which he claims the right. A mere 
agreement to sell such property does not destroy 
his right. (Reid, C. J.) Gulam Hussain v Ganga 
Singh. SOP. R. i9il 

177 P. L. R. 1911 : 10 I. C. 404 : 

93 P. W. R. 1911. 

-S. 13 (2)~Prt!-etnptioti, tf exists in res¬ 
pect of shop With reiideniial quarters. 

There is no neht ot pre-emption in respect of a 
shop having residectial quarters attached there«o. 
(Johnstone and i>hah Din, JJ.) Sard\r Raghubir 
Singh v. Amik Baksh. 58 P. L R. 1914 : 

22 I. C, 960 : 93 P. W. R. 1914. 


^ S. 14 of the Act. (Rattigan and Chevts, JJ,) 
Chanda Singh v. Ismailji. 46 P. W. R 1913 ': 

95 P. L. K. 1913 •. 18 I. C. 463 : 

76 P. R. 1913. 


14 Lis pendens— Doettine when ap¬ 
plicable. 

The section may be used where during the con¬ 
tinuance of a suit for pre-emption, the vendee 
sells the property to a person who possess equal 
right ol pre-emption, the doctrine of Us pendens 
does not apph if the right of the subsequent 
vendee subsists at the date of sale and is not time 
barred for no new right is created by the sale. 
(Johnstone, J.) Karam Ilahi v Hira. 

74 P. L R. 1911 : 10 1. C. 842 : 

175 P. W. R. 1911. 

-S. Rival pre-empiors, 

S. 14 of the Punjab Pre empti(jn Act applies 
only to cases in which several pie-emptora in 
respect of one panicular sale, are lound by the 
Court to be equally entitled to the right ot pre¬ 
emption. It does not apply to a case in which a 
pie-emptoris claiming to eniorce his right of 
pre-emption by suit against an original vpnoee or 

a second vendee who has an equal right of pre¬ 
emption with such pre-emptor. (Shah Dtn and 
Chevts, JJ.) Sunder Singh v. Sajjan Singh. 

63 P. R. 1911 : 164 P. I. R. 1911 : 
10 I. C. 367 : 166 P. W. R. 1911 : 


8. 13 (2) —Custom. 


There ij. a custom ot pre-emption in respect of 
houses in Mohalla Sathan in the City of Lahore 
The character of the property at the date ol sal** 
determines whether S 13 (2) applies to the pro 
perty. If at the date of the sale, ihe property 
sold is a house, it is immaterial whether subse 
quently to that date the house was converted into 
and used as a Darmasala. (Shah Din and Chevis, 
JJ.) Kripa Singh v Maya Singh. 

22 P. R. 1611 : 186 F. L. R. 1911 : 

10 L C. 848 : 02 P. W. R. i911. 

-- S. 14. els. tc) and (e)— Properties in three 

patties sold—Proprietor of tnrte potties—Pre¬ 
ference of, to proprietor in one patti only. 

When lands situate >n three patties are sold, ii 
one of the rival pre emptors is a proprietor in all 
the three patties he cannot have a preferential 
right 10 one who has land only none of ihe f atties, 
so far as the land situate in that patti is concer¬ 
ned Htld. t^ai such a case iri\ within cl. ic) of 
S. 14 and the fact that the vendor in the plead 
ings preferred one of the rival pre-emptors did 
not bring the case within cl. (e) of ihe section. 
(Rattigan and Shadi Lai, JJ.) UrrAM Singh v 
SUNDAR Singh. 218 P. L R. 19 4 : 

24 I C. 913 : 136 P. W. R 1914 


-S. 14— Rival pre-emptors — Equal nght a 


\ 


— ...... g ^ ^ 

regards one portion and superior right as regards 


other. 


Where a pre-emptor ha®, as regards one por¬ 
tion, an equal right with a rival pre-emptor and 

a superior Tight as regards another, the former 

portion must be shared by both equally accordii g 


- S. Notice through Naib-Tahsildar^ 
Effect. 

Where an owner of land sold his land to a non- 
agriculturist after issuing a notice to the agricul¬ 
turists of whom the plaintiff was one through 
the Natb-I'ahstldar, of his intended sale fixing the 
price at a sum far in excess of the market value 
and which the pUintiff conside ed prohibitory and 
Unfair, held that (l) the notice served was not given 
ihrougn a Court “under S. 16 as Naib-TahstJdar»’ 
was an executive officer only, t2) that there is no 
waiver by plaintiff of his right of pre-emption as 
he all along proclaimed his intention of suing to 
pre empt the land «>n what he coosidered to be 
“the right price/’ (Shah Dm andChevit, JJ) 
Karim Chand v. Gulam Hassan. 

74 P. B. 1916 : 31 I. C. 199 : 

169P.W. B 1916. 

Be. 17 and 16— Notice to pre-emptor — 
Waiver of right. * 

Where a pre-emptor receives a notice issued 
under S. 16 of the Act, but takes no action thereon 
he must be deemed to have waived his right to 
pre erapt A notice under S. 16 need not be sign¬ 
ed b> the presiding officer of the C run, nor need 
it g ve minute details of title. The law of pre¬ 
emption interferes with the right to transfer and 
p ircbase property. (Beadon and Smith JJ.) 
Abdullah Shah v. Hussain Jahana Khan 
Shah. 260 P.L.R 1913 : 179 P. w. R. 1913 ; 

20 t. C. 564 : 14 P. R. 1914^ 


-S. 19— Pre-emption decree—Plff. Allow¬ 
ed costs—Form of 'iecree^Power of Court to 
grant time for payment of oosis. 

A pre-emption decree should direct that the 
purchase money together with the costs decreed 
against the plff. should be paid into Court within 
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the specified lime, but when the decree omits to 
direct the costs to be paid with the purchase 
money, the Court has inherent power to allow 
the prc-emptor further time for payment of the 
costs [Robertson and Raittgan, JJ.) Baghela 
V Sallo. 228 P. L. R. 1913 : 18 I. C. 994 : 

3 P. R 1913. 

.S. 19 — Rival pre emptors—Money raised 

a ^1 ^ a -A 


by mortgaging to vendees—Effect of. 

Where there are rival pre-emptors aod the 
superior pre eraptors sues to establish his right, 
it cannot be defeated simply because the money 
for prosecuting the suit and making the deposit 
was .'secured by mortgaging the lana to the ven¬ 
dees. (119 l\ R. 1898 ; 7 P. R. 1912, Foil. Where 
a deposit has been made by a prc-e nptor by 
order of Court, the Court cannot reject the plaint 
simply because the deposit has been subsequently 
withdrawn. The penal provision of sub-section 
(3) applies only when the deposit has not been 
made within the fixed lime. [Robertson and Shah 
Din. JJ.) Sheru V. Jawahir Singh. 

240 P. W. R. 1912 : 13 I. C. 662 : 

58 P. R. 1912. 

S. Duty of Court to decide the issues 


suomo'b 1 j -j 

Tne Court is bound to investigate and 
the issue specified in S. 20 and cannot be guided 
by the admissions of ihe parties nor docs tbeir 
omission to adduce evidence on the point relieve 
the Court from the obligation created by the law. 
[Chevis and Skadi Lal.J.) Wisanda Mal v. 

Ganesha Mal, 195 P. W. R- 

33 I. C. 813 : 14 P. R- 1916. 

Sa. 21 (1) and (2). 26 and 29—Saftf subject 

. ^ ^ T ^ a 4 f a /S *4 - 


to sanction of Dy. Commissioner — Limitation^ 

Starting point. , ... 

Limitation in a suit to pre-empt a sale, which 

requires the sanction of the Dy. Commissioner 
under the .Alienation of Land Act, runs from the 
date of sanction given by the Dy. Commissioner, 

A suit filed within a year of that date is in time. 
(Scott Smith, J.) Said Khan v. ^^atwala. 

82 P. R 1912 : 219 P. L. R- 1912 : 
16 I. C. 775 : 219 P. W. R. 1912. 

_8. 22 —Consideration entered in sale- 

deed actually paid—Good faith—Market value. 

A pre-emptor must pay to the vendee the 
amount paid by the latter in good faith to the 
vendor the price mentioned in the sale-deed ir¬ 
respective of the market value. The question of 
the market value of the property cannot be gone 
into in such a suit. (Shah Oin and Smith, JJ.) 
Lachman Das v. Dyal Das. 198 P W. R. 1912: 

14 I. C. 658 : ll4 P. R. 1912. 

S. 22—Pre-emption pnee—Consideration 


___s. 22 (2) (Proviso)—.4^hoa6»7i7y of. 

The proviso to S. 22 (2) of Act II of 1905 does 
not apply to a case in which the price does not 
consist mainly or a debt greatly exceeding in 
amount the market value of the property. (Shah 
Din J.) Fateh Chand v. Gandamal. 

’ 94 P. W. R 1915 : 29 I. C. 160 : 

72 P. L.R. 1915. 

— S 22 (2) — Pre-emption price. 

If a Court finds that the price at which a sale 
purports to have taken place was duly paid in 
<»ood faith it must fix such price for the suit, ir¬ 
respectively of sums subsequently paid by the 
vendee to other preemptors to forego their 
claims. A successful pre-emptor is not the legal 
representative of the vendee and so he cannot 
rely upon agreements between the latter and the 
former claimants for pre emption in a suit for a 
share of the property. (Rattigan, J.) Shammas 
V. SarfaRaz. 182 

_ S. 22 (4) — Security bond filed after the 

dale fixed—Extension of time. , ^ c j 

A security bond was filed after the date fixed 
for filing it and was placed on the record. This 
docs not by implication extend the time for nling 
the bond and in such a case the plaint should be 
rejected under S. 22 (4). [Shah Din and Chevis, 
JJ.) Muhammad Hayat v. Haghbar Dial. 

33 I. C. 487 : 67 P. W. E. 1916. 

__S. ^9—Delivery of possession—Attorn¬ 
ment of tenants—Limitation. 

In a suit for pre emption where the sale sougbi 
to be pre-empted was an oral one and had taken 
place some six months prior to 26th July 190/ and 
possession was delivered to the vendors in Jun 
1907 by getting the tenants to attorn to the ven¬ 
dees and by pointing out on the spot each and 
every field which had been sold, the vendees were 
held to have come into physical possession ot tac 
land sold in June 1907 within the meaning oi 
S. 29. (iicoff Smith and Broadway, JJ.) . 

Singh v. Feroz Chand. 97 P. E. 1917 . 

93 P W. B. 1917 :40I. C.6U : 

113 P. L.B. 1917. 


tors. 


—Old debts. . ^ r *u 

If in a pre-emption suit the price fixed for the 

sale is wholly made up of old debts, the real con¬ 
sideration for the sale is tlic actual value of the 
debts and the amount payable by the prc-emptor 
is the market value, if the total debts exceed it. 
(Johnstone and Shah Din, JJ.) Tota Mal ^ Sri 
Ram 54 P. R. 1911 : 168 P. W, R. 1911 : 

12 I. C. 601 : 260 P. L. E. 1911. 


— S. 29—/l^/>/fca5i7i7,v of—Rival fre-tmp- 

's. 29 of the Act doQs not apply to pre-emption 
suits by rival pre-emptors in respect of 
sale but applies only to a case of contest 5elwe 
the pre-emptor and the original vendee. (5 
Dtn,J.) iLAHi BUKSH -J. Mahomed Rab Nou^ 
Khan. 186 P. W. B. 1912 : 14 I. C. 8 W • 

80 P. B. 1918‘ 

--S. 29—Pre-emption suit after more than 

a year sinoe — Redemption of mortgage by 
chaser. » 

An agricultural land which was s-, 

gage was sold and the vendee ®- 

cumbrance took physical possession 
that year neither cultivated the land nor did 
thing which could have the effect ot jjys 

he had laken physical possession. ^ K'^^fthe 
after the completion of a year from the date 
change ot possession, a pre-emption Sdi 
brought in respect of the sale. Heid% tnw 
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suit was barred since more than a year has 
elapsed since the date of the change of posses¬ 
sion. {Chevis, J.) Wazira v. Narain Singh 

264 P. W. R. 1911 : 12 I. C. 512 : 

257 P. L. R. 1911. 

-II of 1913). 

■ - Right of pre’Cmption—of accrual — 

"Owner ", meaning of. 

There is nothing in the Punjab Pre-emption 
Act which declares that a pre-emptor’s title vests 
at the date of the sale or which modifies the ex¬ 
plicit direction of O. 20, R. 14, Code of Civil 
Procedure, that Courts shall declare the title of 
the pre-emptor be deemed to accrue from the date 
of payment into Court of the purchase-money 
aher decree Nor has the Act qualified the term 
owner " so as to mean a person who is not 
in danger of losing his ownership right at the 
suit of a prC-emptor. (Campbell, J.) Hadayat 
Ullah i;. Ghulam Mahammad Beg. 

1923 lah. 529. 

- Right not existing at time of suit docs 

not affect. 

If the right to pre-empt exists at the time of sale 
it does not matter if it does not exist at the time 
of suit. (Abdul Raoofs J,) Azim Khan v. Sewa 
Ram. 1923 Lah. 458 (2). 

-Ss. 2 (8), 22 (4) \^)—Retrospective opera¬ 
tion. 

Where a pre-emptor withdraws the amount 
deposited by him in Court in compliance with a 
previous order of the Court, before he appeals, 
S. 22 (4) (a) does not retrospectively operate. 
Read with S. 2, sub-sec. (3), it does not cause a 
forfeiture of pre-emptor’s right to have his appeal 
adjudicated on the merits, when he withdraws the 
money since the Act I of 1913 came into force. 
(Shah Dtn and Chevis,JJ.) Prithvi Chand v. 
Safa Chand. 157 P. W. R. 1015 : 3l I. C. 202 : 

75 P. R. 1915. 

■ Sb. 3 and 4—Sardrakhti rights — Agricul¬ 
tural lands—Village immoveable property— 
Pre-emption 

Sardrakhti right is neither agricultural land 
nor village immoveable property within S. 3 of 
fhe Act and is not liable to pre-emption. (Scoff- 
Sniith and Abdul Raoof, JJ.) Mahomed Ismail 
i». Shamsuddin. 1 Lah, 567 : 

2 U. P. L. R. (L) 164 : 2 Lah L. J. 684 

_S. 3 (1)—Safe of Sardrakhti right*. 

Sale of Sardrakhti rights of a lessee is not 
sale of agricultural land under the Act. IScQ't- 
Smith and Abdul Raoof, JJ.) Muhammad Ismail 
V. Shamsudin. 2 Lah. L. J. 684 : 

1 Lah. 567 : 2 U. P. L. R. (L.) 164. 

— 8,3(3)— Town or village—Padhana in 
Lahore Tahsil—Pre-emption 

A town may be defined as an area inhabited 
by residents not bound together by a common in 
terest in agriculture, that is, a place which de 
pends mainly on trade while a village appears to 
mean the area occupied by a body of men 
mainlydeoendent upon agriculture or occupations 
subservient thereto. The question whether a 
place is a town or village for the purposes of the 

C D— VOL. IV 73 


PUNJAB PRE-EMPTION ACT (I OF 1913), S. 3. 

Act is a question of law. Padhana in the Tah¬ 
sil and District of Lahore is a village. (Shadi 
Lai and Wilberforce, JJ. ). Shankar Das v. 
Mathra Das. 55 I. C. 520. 

-Ss. 3 (3l and 5 (a)— Pre-emption — Tkaun- 

sa— Town or village. 

The Thauiisa is a town for the purpose of the 
Act. It is doubtful if the question whether a 
place is a town or village can be raised in second 
appeal. 96 P. R. 1910 Dist (Shadi Lai and Wil- 
berforce, JJ.) Mahmud v. Jumma. 

54 I. C. 646 ;28 P. R. 1919. 

—S. 3 (3)— Pre-emption — Thaunsa—Town 
or village—Census Register, 

Thaunsa is a »own for the purposes of the 
Punjab Pre-emption Act. In deciding whether 
a place is a town or a village the fact that it is 
described as a town in the Census report is of 
importance. (Scott-Smiih, J.) Allah Baksh v. 
Topan Ram. 54 I. C. 642 : 

28 P. R 1919 (Note). 

-S. 3(3)— Mahatpuf in Jullnndur Dt.— 

If town. 

Mahatpur in tahsil Nakhodhar of the Jullundur 
District is not a “town” for the purpose of the 
Act. (Shadi Lai, J.) Ram Kishen v- Ganga 
Ram. 46 I. C. 173 : 65 P. W. R. 1918. 

---S. 3 (3)— Urban immoveable property — 

Test of. 

To determine whether any specified area is 
part of a town or part of a village, the test to be 
applied is whether such an area has retained any 
of its original characteristics which would be 
consistent with the organization of a society to 
whom the principles of pre-emption in agricul¬ 
tural communities would apply or whether it is 
one to which the principles of town pre-emption 
apply. (Pi^o«, J. C.). Mahomed Ali Khan v. 
Makhan Singh. 73 I. C. 855. 

-S. 3 (5)— What is a sale. 

Where the sale price was Rs. 100 and the sale- 
deed was unregistere d, the fact does not render 
the transfer something other than a sale within 
the meaning of the Punjab Pre-emption Act. 
7 All. 482 Foil. (Campbell, J.) Ganda Singh v. 
Bhan. 1923 Lab. 310. 

-S. 3 (5) (a)— Sale of minor's property 

with leave of Court under S. 29 of the Guardian 
and Wards Act—Right to pre-emption. 

In a suit for preemption, if appeared that 
terras of the sale were settled between the par¬ 
ties privately but to complete a sale on behalf of 
a minor permission had to be obtained under 
S. 29 of the Guardians and Wards Act. It was 
therefore obtained by the guardian and the sale 
was completed by the guardian privately in 
favour of the vendee. Held, that the sale was a 
private sale and a claim for pre-emption was not 
prohibited by S. 3, clause 5 (a). 46 P. R. 1909, 
dist. ; 52 I. C. 337. (Abdul Raoof, J>) Har 
Kishen Singh v. Kala Ram. 67 I. C. 924 : 

2 Lab. L. J. 261. 

-S. 3 (6) (a)—S j/c by Guardian appointed 

by Court with sanction of Court — Presumption. 
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S 29 of the Gaardians and Wards Act prohi¬ 
bits the sale by a guardian of the property of a 
ward without pe^mi^sion ol the Court. The 
under this section makes no order for salt^. but 
merely authorises a transaction which w^ncl 
otherwise not be binding upon the minor. The 
sale is in fact of a transaction inter partes approv¬ 
ed of bv the Court. The Court having approved 
of the contemplated sale has no further stay »n the 
matter. Consequently such a sale i^s not exerap 
from the law of pre-emption and S 3 (6) I**! 
the Pre-emption Act has no applica ion to the 
case {Shadi Lai, C. J. and tforde, J.) bALlG 
Kam V. BaRKAT Ali. 4 Lali. l64 : 

5 Lah. L. J. 406 : 1924 Lah. 48. 

_S. 3 15) (rt)— Sale during course tf sutt 

Sate in execution of decree not for money— 
Liable to pre-emption. 

Under the Act, a sale during tne course of a 
suit and a sale in executioo of a decree l ot for 
money, are iiaole lo pre-emptiow. {Wtlberfoyce, 

J.) Bhaqha V. Bik Singh. , ^ » oi 

3 U. P. L. B. (Lab.) 37. 

-3. 4 — Adalphi tenure~~N >/ a sale. 

The creaiion of an adalphi tenure in which no 
consideration passed docs not amount lo a sale 
and hence does not give rise to a light of pre¬ 
emption. {Scott-Smith, J.) Allah Rakhiya Khan 
r. AHMAD. 1923 L. 70. 
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— S. 6 {h)Shop--Building when deemed a 


Where no goods are sold in a building, the buil¬ 
ding cannot be said to be a shop, the word 
*'ShoD*' denotes a building or an apartmci t which 
IS pr.manly used (or buying and selling goods. 
,Mart,neau. J.) Wadhawa Malv Lachman 
Das. 1924 1. 21». 

S. 5 (a)- Binlding — Shop or residtntial 


’’“The queltioii whether a building in Lahore 
Citv is a ‘hop or a residential house must be de¬ 
cided with the releterce to 'he chiel or ">09' 
rortact purpose to which the building <9 devoted. 
Where the primary vitlin of the building in dues- 
non lav in certain shop the rest of the bouse he¬ 
ms neglected and of co.nparatnely insignificant 
value, DO right of pre-emption ex sts m respect 
of tne property {hroariway and 
LAL CHA.o V. MT. 

8 5 ption—Building or shop 


_S, 4 —Adalphi transaction ts not a sale. 

A tran-'action known Adalphi tenure under 
which a person becomes the proprietor of a 
piece of land in consideration of his clearing 
some other piece of land is oot one of sale and 

not therefore subject to pre-emption. In a tran¬ 
saction of sale, some money consideradoo musi 
pass. [Broadway and iVtlberforce, JJ.) Ghulam 
Mahomed V. Tek Chand. ,^0 

69 I C. 932 : 2 Lah. 199. 

- 3 , 4 — Inlikalnama — Sale of decree. 

A decrcc-h Oder for p'>ssession of land con¬ 
ditional o • his paviog Ks. 300 sold the decree to 
the delt. together with all right, title and iniercsi 

in the land, the subject-maltcr of the decree. The 
deed of sale was described as inttkalna***a. Held, 
that what was sold was not land or immoveable 
properly but a right to obtain the property bs^ 
complying with the decree. The sale did not 
therefore give rise to a right of pre-emption. 
[Broadway, J.) SiUMSUDDiN v, Gulam HassaN- 
42 P. R. 1917 : 38 I C. 658 ; 61 P. W. R. 1917. 

-S. 6 — Shop building site— Part used as 

shop and part as residential quarter- 

The building in suit was situated in a lane not 
a bazaar and was originally Dure’y resideniial- 
There bad b^eu some subsequent alieration m 
the struciufe and three rooms abutting on the 
lane were used as shops. The upper storey had 
been used a^ residential quarters by different per¬ 
sons including the owner. Held, that at the time 
of the sale the building was not used for erm 
roercial purposes, it was not a shop and the P’^m- 
tiQ was entitled lo pre empt {Kosstgnol, J.^ 

H \NNOMAL V. AtM*RAM. 47 P. L B. 1916 ^ 

HANNUMAL ^ ^ ^ p ^ ^ 


' A^5U» WAS brought tor possession bj P« empt on 

Of A house it appeared that the plaintiff when moft 
Sagee rthis prope.iy described it as coiisisling 
,nUr aha of shops. Tne buildiogs m dispute were 
suited (or use as shops as well as (or use ol resi¬ 
dential buildings. Held. 

lease deeds winch show that the building, were 
leased as residences and in ihc absence o'» V 
clear evidence that they were ever actual y ““das 
shops, the inicrence drawn from 'be “d* 
learned Dis.ricI Judge was c rreet. (Lc Ro^^tgnol 
and Broadway. JJ.) DewaN CH»NP 
Kai. 


_3. 6 (a)— Pur^os^ for which building is 

used guides the delerminatfon of its nature for- 

pre-emP'lon purposes. ..a umiI 

^ The main pu••^' 0 ^e for which a bg. 

guides the dettrmination of ihe ^ 

ing ash p or re-^.dence. for P^*^ Ch 

poses. Thus a building, the lower 
was used for more than 60 vears for ^ 

uDper storev being a Halta Khatia. was held t 

aXp of an indivisible namre. "p/,; 

and U Rossignol. Ja ^ JAITHO NlAt-^v.^ ^ 

_ S 6 — Pre-emption—of house apart 

^'Tstanding building in a o'p,?- 

village immoveable properly aod'table to P 
emotion even apart from the site , ^^,5 

emptor wO-Hd hold iu<;t nn J-) 

vendor did. 10 P R- 1909, Poll. Y»V: 

Wagha i'. Muhammad Aui. ^ L. i-646. 

--Sb. 7 and 19 —Ciis/oni of 

Presumption—Right of owner of adtacent 

*”lf there is one thing which is clearly 
ed in Pre-emption Law it is that *J o! 

mohalla or sub-division ol a »own the cu , ..p- 
nre-emption exists it must be treated as 
I throughout the whoL of sub-divis’on. j |q. 

1 1903 ; 122 P. R 1888 ; 62 P. R. 1903 refctiC 
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Where the owner of a site has sold it, the owner 
of the adjoiaing bnilding has a righ' oi pr#-emp- 
tion so long as the building subsists. [H'^rrison 
and Martineau, JJ ) Allah Din v Shankar 
Shah. 1924 L. 335. 

-S 7 —Custom of pre-emption—Where to 

be proved to be extsttng. 

Where a town is sub-divided, the pre-emptor 
must prove the exisience of the custom of pre¬ 
emption in the particular sub-division in which 
the property is situate and instai ces of such a 
cu tom io the neighbouring sub-divisions are oj 
no value. {Broadway and Abdul Qadir, JJ.) 
Gaindamal V. Rada. 63 I. c 766 

-S. 7— Village or town — Test. 

Naraian^arh in the Anibala district is a town 
within S 7. Whether a place is a town or village 
can be determined bv the important test which is 
the presence of a substantial bazar and the pro¬ 
fession of majority of the inhabitants \Le Ros 
signol^ J.\ Mansa Ram v. Joti. 

63 I C. 808 

-S. 7 — Pahar Ganj is a Town and Custom 

of pre-emption must be proved. 

* ^’ahar Ganj* is a suburb of the city of Delhi 
and must be treated as a town for the purpose o‘ 
the Punjab Pre-emption Act. The cust'm of 
pre-ernrtion is not proved lo exist in Pahar Ganj 
[Shadi Lai, C J. and Wilberforce^ J.) Imperial 
Govt. Oil and General Mills Co. v. Misbah- 
UD-DiN. 61 1. C. 325 : 2Lah. 83. 

■■■ S. 8 (2) Notification of Local Govern^ 
ment—Effect of. 

Pending a su't for pre-emption, the Punjab 
Government declared by notification that there 
would be nn right of pre emption with regard to 
agricultural lind and village immoveable proper¬ 
ty in a certain area which comprised the suit 
lands. Hel't. the rules had no tetrospecive effect. 
The usual method of dealing with pre-empiion 
suits is to decide the questions at issue according 
to the state of affairs exis'ing when the plaintiff’s 
cause of action arose. {Abdul Raoof and Camp¬ 
bell, JJ.) Mohindar Singh t>. Arur Singh. 

3 Lah. 267 ; 1922 Lah. 344. 

-S. 9— Sale—Sanction by Dy. Commr. _ 

Effect of. 

Once, the Deputy Commissioner grants sanc¬ 
tion to an alienation, the sale becomes immune 
from pre-emption under S. 9 of the Act, and it 
cannot be objected to on the ground tha^ the 
Deputy Commissioner did not make an enquiry. 
{Mariineau, J.) Maula Dad v. Muhammad. 

63 I. C. 700. 

' — - — — Ss 9, 31 (2)( and 2A—‘Punjab Alienation 
of Land Act {XtUofi900), Ss. 3(2l, 5, 2l i2)--Wo 
right of pre-emption when sale sanctioned by 
Deputy Commissioner. 

Where a sale is sancMoned by the Deputy Com- 
. missioner under S. 3 (2) of Punj'»b APen^ition of 
Land Act, no rieht of pre emption exists in res¬ 
pect of such a sale as S. 9 of the Act of ( 1013 ) 
peals S. 5 of Punjab Alienation of Land Art 
(1900). {Johnstone, C. J. and Chevis, j.) Ganga 
Ram V. Raja Ram. 87 I C. T6S ; 

124 P. B. 1916. 


PUNJAB PRE-EMPTION ACT (I OF 1913), S. 13. 

-Sb. 12, 17 and 26— Pre-efnptton-~ Rival 

claims—Priority—Rule of decision—Rtlationship 
—Proof of — Tradition-Oral tesUmony. 

S. 12 of the Punjab Pre-emption Act does not 
contemplate merely inheritance by one person, 
or even by a group of people, who at the critical 
moment would be together equally entitled to in¬ 
herit the property sold, if the vendor were d<ad, 
but it assumes that there will be different priori¬ 
ties as between the ^different claimants and that 
such priorities shall be determined in due order 
of succession. To be in a position to cnlorce by 
su«t a claim to pre cm pi under the Act the clai¬ 
mant mu'*! unde** S 17 of the Act have given a 
notice within a limited time of his intention to 
enforce his r-ght ot pre-emption A claimant to 
be successful need not have been at the date of 
the sale or at any time the heir pre-umptive of 
the vendor The heir presumptive may not have 
the meai s t.) purchase or for any reason may not 
be desirous to purchase ard may have omitPd to 
give within theiime limited a notice of his nten- 
lion to pre-empt. Whete among the community 
to which the rival pre-emptors belong, there are 
no accessible records of births and deaths or 
famil)- memorials tbe proof of relaiionstip de¬ 
pends on oral tradition which requires close scru¬ 
tiny. \Lord Buckmaster.) Sabz Ali Khan v. 
Khair Mahomfd Khan. 3 Lah. 48 - 

80 M. L. T. 237 ; 20 A. I. J. 427 : 49 I. A. 74 ; 
43 M. L. J 49 : I P. L. R tP.C.) 1922 : 
35 C. L J. 614 : 4 U. P. L R (P. u.i 39 : 
80 M. L. T. 237 ; 7 P. W. R. 1922 ; 

(1922) P. C. 139 ; (P. C.). 

-S. 12 (a)— Persons entitled to pre-empt — 

N. W. F. Provinces. 

The law of pre-tmption in N. W. F. Provinces 
deprives a ler on claiming to succeed by will or 
other form of artific allv regulated succession 
from putting forward claims under S, 12 (a ol the 
Punjab Pre-emption Act. but it includes all cases 
where the pre-empior would be entitled to suc¬ 
ceed to the property by right of blood relation¬ 
ship, whether such relatiouship is with the ven¬ 
dor or hi*^ heirs. {Pipon,J,C.) Habib Gi l v. 
Shahdad Khan. 73 i c 694. 

Ss. 13, 16 (sixthly)— Vicinage—Suit by 
one Co-owner. 

One co-sharer of a share can sue for pre¬ 
emption of an adjacent house even if all the co¬ 
owners do not loin in the suit. {Abdul Raoof, J.) 
Amir Chand v. Hem Raj. 19 P. L. R. 1921 : 

69 I. C 243 : 12 P. W R. 1921. 

-S. 13 —Building or shoP—Question of 

lawSecond appeal. 

Whether upon certain facts found, a building 
should or should ni^t be held to be a “shop” within 
the meaning of the Punjab Pre-emption Act. is a 
question of law and gives a good ground for 
second appeal. [Shadt Lai and Le Rossignol, JJ.) 
Bhamba Ram v- Allah Bakhsh. 

69 P. R 1916 : 31 I C. 191 : 166 P. W, R. 1915. 

-S, 13 { 0 )—'Agricultural land,' meaning 

Though a plot of land is assessed to land 
revenue, it dees not become an agricultural land 
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unless the plot is proved as occupied or let for 
agricultural purpose or purposes sub-servient to 
agiiculture. {Marlincan, J.) Mahamad Said r. 
Shaha Nawaz. 60 I. C. 580. 

_s. 14— Munioipaliiy — Sale in non- 

agriciiltiirisl cannot pre-empt. 

Though under the notification issued by the 
Govt, under the Alienation of Land Act. a non 
agriculturist may buy land from a member of an 
agricultural tribe without restriction in a Munici 
pality he cannot pre-empt a sale of such land. 
[Leslie Jones, J.) Lachman Singh v Sundar 
Das 3 L. L. J. 430 : 67 I- C. 816 : 

4 U. P. L. R. (Lah.) 98. 

-Ss. 15 and 2l~-Salc of ocoupancy rights 

—Person having right of pre-emption—Suit by a 
landlord does not lie. 

Where an occupancy tenancy is sold to a per¬ 
son having a right of pre cmplion under S. IS (a) 
or (b) of the Punjab Pre-emption Act, the land 
lord is not entitled to sue under S. 21 for pre- | 
emption. (Can^pbelL J.) Ahmed Khan v. Jang- 
BAZ Khan 1924 L. 210. 

--S. lb—Pre-emption — Right to— Co- ' 

sharers in well and not agricultural land — j 
Adjunct^ Appendage. 

The fact that the piff, is a CO sharer in a well 
with path attached to it would not give him a 
right of pre-emption to other land held separately 
being a mere appendage or adjunct to the other 
land. The well and the path to the well being 
clearly an adjunct or appendage to the otlicr land 
the plff. cannot treat it as a property separable 
from the rest of the land and claim a right of 
pre-emption in it alone on the strength of his 
being a co-sharer therein when he has no such 
right in the other land sold. 44 P.R. 1900, Foil. 
There has been no change in the law by the 
passing of the Pre-emption Act. The omission 
of the word ‘‘undivided" which occurred in S- 12 
(a) of the Punjab Laws Act is not material. 1 
[PJartineaUf J.) SUBA v. Sahab Din*. 

1 Lab. L. J. 238. 

-S. 16 [a)—H ouse—Reversioner is prefer- 

red to owner of land. 

Reversioners have a better claim to pre-empt a 
standing house than owner ol the land. [Marti- 
neau, J.) Sardar Din v, Mt. Ajah Bibi. 

1923 Lah. 394 (2) 

-’S. 15 [&) —Relationship — Proof. 

A pre-emptor claiming by relationship must 
prove it by some specific evidence ; the mere 
fact of his being of the same got as the vendor is 
not sufficient. iScoll Smith, J.) Ghulam Hus¬ 
sain V. SuLLAiN Mahomed. 

39 I. C. 717 : 8 ?. W. R. 1917. 

-S 15 (b) — Widow cannot pre-empt — 

Co-sharer—Shamilat land. 

The widow of a vendor of land, not being his 
heir, is not cniitled to claim pre-emption. Where 
the plaintiff in a pre-emption suit is found to be 
a co-sharer in the proprietary land, the mere fact 
that a portion of the Shamilat land only has been 
sold cannot deprive plff. of the right to maintain 
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the suit as a co-sharer, [Abdul Raoof and Abdul 
Oadir, JJ.) Mt. Amir Nishan t. Kanshi Ram. 

1924 L. 333. 

--S. 15 (c)— "Patti'' or other sub-divtsion 

—Meaning of. 

Where at the Settlement of 1864 two tarafs or 
pattis were created but they were nominal divi¬ 
sions created for purely fiscal purpose and in fact 
there was no real sub-division of the village 
except that some properties had been allotted to 
one lambardar and some to another merely for 
the convenience of collecting land revenue, they 
are not pattis or tarafs within the meaning of 
S. 15 tc) of the Punjab Pre-emption Act [Cltevis, 

J.) Uttam Chand V. Mehtab Singh. 67 I. C. 48. 

-S. 15 [c)—Owners of estate—Right to 

pre-empt — Mali Kabsa. 

A man is not debarred from pre-empting 
though he is only a malik kabza and owns no 
share in tbc village or only an owner 

by purcliase. A person is not necessarily one of 
the owners of the estate merely because he owns 
some immoveable property in the village. The 
words ‘‘Owner of the Estate" in S. 15 (c) refer to 
the villago proprietary body. A man who owns 
only a small plot of 8 marlas unassessed to 
revenue, and almost uncultivated and destined to 
be a building site, is not one of the owners of the 
estate. 106 P.H. 1913. Foil. [Chevis and Dundass, 
JJ.) Javala Singh v. Tara Singh. 

1 Lab.503 :2 Lab. L. J. 565 ; 

57 I. C. 159 : 2 U. P. L R. IL.) 122. 

-S. 16 {c)—Rupar —Pattis —Whether sub¬ 
divisions. 

Rupar is divided into patiii which are well 
recognised and which are ‘sub-divisions* within 
S. 15 (c) of the Punjab Pre-emption Act. 21 P. R. 
1915. Dist. [Shah Din. J.) Shib Ram v Maqsum 
Ali Khan. 40 P. R. 1919 : 51 I. c. 894 : 

. 81 P. L. R. 1919. 

-S. 15 (c)— Pattis Sub-division — Question 

of fact. 

The question whether a Patti is a real sub 
division of a village is a question of fact under 
S. 15 (c) of the Act. (C/icWs, /.} Waryam SiNGH 
V. Harnam Singh 109 P. R. 1918 : 

48 I. C. 379 : 23 P. L R 1919. 

I 

-S. 16— Co-sharers— Plaintiff co-sharcr 

acquiring portion under decree for pre-emption — 
Subsequent suit. 

The right to pre-empt is a right to be substituted 
for the vendee. A successful pre-emptor is vest¬ 
ed with the rights of the vendee whom he dis- 
1 lodges not from the date of ihe sale but from the 
dale on which he enforces his right (/. c*.) from • 
the date on which he sati ties tlic condition of his 
decree and brings it into ooeralion. No doubt, 
he is substituted for the vendee in all the rights 
that were transferred by the sale, but it is un¬ 
reasonable to conclude that the process of sub- 
stitution takes places on any date prior to the 
satisfaction by the presumption of the conditions 
on which his decree has been granted to hi®- 
I Any other conclusion will really increase tb® 
difficulties of persons desiring to dispose of their 
properly by sale for they would have to enquire 
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Ss. 19 and ZO~Nolice—Defective-Suit 


regarding the existence not only of ostensible 
protenrial pre-emptors but would also have to 
epquire into the history of contiguous estates. 
(Le Rossignol and Harrison, JJ.) MahqMed 
Akbar Khan f. Mahomed Azim Khan. 

4Lah. 137 : 1923 Lah. 461. 


— S. IQ^Right of i^re-enfption^Existence 
Of common party — Wall, 

Plaintiff the owner of a shop adjoining a bouse 
which was sold has a right of pre-emption over 
the house .^old on the ground that the rafters and 
beams of the house and the shop rest on a com¬ 
mon wall, {Broadway and Wilberforce, JJ.) 
Chela Ram v. Mehr Chand. 

70 1. C. 901 :5 Lah. L. J. 53 


-- -S'!. 19 and 20-~Ndtiae to pre-emptor _ 

Non^spectfication of property or Price-^0mission 
to reply—Effect of. 

Held, that under the circumstances there was 
sufficient notice of the sale given to niff whn 
attend^ the Court and for the purpose of S 19 
of the Pre-emptmn Act and that the plff. had 
failed to prove that he had duly complied with the 

provisions of S. 20 The right of pre-emption 

had been extinguished before the suit was insti¬ 
tuted and the plfif. cannot claim anv relief 
(ffafWgaw, C./.> Jesa. Ram w, Mehr Chand. 

45 I. C. 936 :104 P. W. E. 1918.' 


whether barred. 

If a notice issued by the vendor to the ore 
emptor under S. 19 does not state the price at 
which the vendor is willing to sell and the ven¬ 
dor sells the land before three months after the 
notice i^s issued the right of suit of the pre-emptor 
IS not barred. {Johnstone, C. J. and Shah Din J\ 
Amir Chand v. Amir Singh. * ' 

53 P. K. 1917 : 41 I. C. 266 115 P. W. R. 1917 


S. 22 Order for deposit or securitx 


— s. \^~~Pre-cmption on the ground of 
victnage-Plff, selling land to his wife. 

flh. sued for pre-emption on ibe ground of 
vicinage. It appeared that he had sold the house 
to his wite who bad in her turn mortgaged it. It 
was contended that the sale in favour of the wife 
was ineffectual, //e/if that the sale in favour of 
the whe was ineffectual meant that it was ques¬ 
tioned by plff.'s Creditors and therefore as be- 
tween husband and wife, the wife was the owner 
and plff. had no right to pre-empt. {Abdul liaoof 
and Broadway. JJ.s Abdul Razzak v. Fazal 
Ilahi. 60 I. C. 271 : 3 U. P L. B. ‘Lah.) 60. 

' 16”*“/c)iw/ wall—User of, not an ease- 

ment. 

The existence and user of a joint wall between 
two houses is not an easement under S. 16 of the 
Act. {Scott-Smith, J.) Atma Singh v, Hemraj. 

69 I. C. 939. 

/ ^^—Preemption-Sale of a house— 
Rights of owner. 

The owner of a site cannot exercise the right 
ot pre-emption if a non-proprietor effects a sale 

M site. 2 

^ Raoof, J.) BuTA 

V, Ali Buksh. 56 I. C. 609 : 2 Lah. L.J. 252. 

! ^ Building or structure—What 

IS—Owner s right of pre-emption. 

The owner -of “ building or other structures’* 
on a site is like a co-owner m the property sold 
and his right of pre-emption is inferior only to a 
co-sharer therein. The word “ building” or 

structure” is not defined but it may be stated 
every building is a structure though every struc- 

ture is not a building, {Broadway and Zafar Alt 
JJ.) Mahomed Umar v, Fayaz-ud-din. ' 

1924 Lah. 172. 


Deficient security filed out of time—Suit to be. 

dismissed. 

In a pre-emption suit, the plaintiff was directed 
to put in a security bond for Rs. 12.000 the price 

mernioned in the sale-deed or in cash one-fifth 

of the amount. The 9th Dec. 1920 was fixed for it 
one fiUh of the produced nor 

vvas deposited. On the 

o r/ iTnno^ ' ^ amount 

ot Ks. 11.000 was filed which bore an end¬ 
orsement which showed it was acceoted 
Held, plainti^ |had failed to carry out the 
order of the Court which required the filing of a 

security bond for the full amount of tSfsale- 

should be dismissed 
{Abdul Raoof, J.) Sultan v. Shera. 

4 L. L. J. 526 : 1923 Lah. 257 (1).. 


S. 22—Extension of time for deposit _ 

Discretion—Appellate Court. deposit 

//«/d, under the ciicumstances of the ca«?a 

lower appellate Court, ought not to have gone 
out of Its way to exercise the discretion of ev- 
tending time in favour of the plaintiff to deposit 
the sale price. An Appellate Court has all 

“"ginal Court has and "an do 

all that the original Court can do. S, 22 ( 2 ) of the 
Punjab Preemption Act was enacted rather to 
enlarge he powers of an Appellate Court au!L 
rising It to make the same orders with resnect 

Court can with ?lgard 

55 I. C. 621. 

- ~ S, 22 Pre-emption money — Mon^n 

“ n rn r- 

of both the Plffs. but decree was passed ?n 

already in Court on his behalf 1 .. 

paid Rs. 6,000 on 25th June 191S anH^n 

1914 the plff. depositing Rs 1 000 ml .h 

cation lor refund^He/di “PP'‘- 

(SHah Din. J ) Gh.Sa n. Mr^zUK^nl^HAO* 

39 I. C, S7 : 10 P. L. E. 1917. 


time for ® ^^^~DePosit-Duiy of Court to fix 

Pre-emption Act is 

to so fir ^ Court fails 

the time the pre-emptors cannot be 
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penalized lor having disobeyed an order which 
was not made. [Wilberforce, J .) Bolmakand v. 
Lachhman Bai. 67 I. C. 796 : 3 1. L. J. 545. 

- S. 22 (4) — 'Shall be rejected' — Meaning 

of- 

The phrase ‘'his plaint shall be ’rejected”* read 
with the provision as to an extension of lime 
means that the plaint shall be rejected if the 
Couit should not deem it proper to allow further 
nme and though the Court may not exiend time 
sMo tnolu It >hould not all the same, act with such 
celerity in rejecting the plaint as not to allow the 
plaintiff even a moment lor reflection t.»r action 
[Marlmcau and Zafar Alt, 77.) Ram Rattan v. 
Kajakam. 5 L. L. J. 464 : 1923 L<»b. 643 

- S. 22 (6) (a)— Withdrawal of dePosit — 

Dismissal of suit. 

Where, in a pre emption suit the money deposit¬ 
ed by the plaintiff is withdrawn, the suit is liable 
to be dismissed. (Martmeau, J,) Paras Ram v 
Dalpat Rai. 64 I. C. 268 : 7 P. W. B. 1920 

-S. 24 —Sale opposed to Alienation of 

Land Act— Efeet. 

Where a ^ale is opposed to the Alienation of 
Land Act a sui» for pre-emption in respect of the 
sale IS liable to dismissal under S. 24 of ihc Pre¬ 
emption Act. [Johnstone, C J. and Chevis, J ) 
Manga Ham v. Raja Ram. 37 1. C. 763 : 

124 P. E. 1916 

——S. 2b —Good faith—Meaning of Paying 
more than market value to dtter yre-emptors. 

The words “in good faith” in S. 25 do not cover 
the word “paid” so that where full r^aymeni is 
proved, the question oi go jd laith need not be 
discussed In order to deter pre-crnpiors a pur¬ 
chaser may pay mure than tbc market value of the 
property purchased [Chevis, J.) Tiiakar Singh 
V. Nabi Baksh. 

2 P. B. 1018 : 138 P. L. B. 1917 : 391. C. 735 : 

67 P. W.E 1917. 

-S. 29— Suit for pre-emption — Limita¬ 
tion — Starting point. 

The underlying principle governing the limi¬ 
tation in pre eniption suits is that it runs froiti 
the date of notice If physical possession is given 
under the sale the whole wur|d is given not’cc o 
the alienation. If a registered deed is executed, 
con^tructive notice is given and the same 
construciive notice is given by mutation. 
Where under the terms of an agreement own¬ 
ership was to pass only on tulfilmeiit of cert >in 
conditions but possession was given to facilitale 
the fulftlment of the conditions, and alter they 
were complied with mutation of names was 
effected held in a suit for pre-emption time bega 
to run fiom the date of mutation under S. 29 ol 
the Punjab Pre-emption Act. [Abdul Raoof and 
Harrison, 77.) Tola Ram v. Lorinda Ram 

3 Lah. 261 : 1922 Lah. 210. 

-S. 29-~~Sale— Dispute about validity — 

Limitation, 

A p’aiiitiff in a pre-emption suit could not for 
the purpose of bringing his suit within limitation 
claim that time shoold be computed from the date i 


, PUNJAB PB£-EMPTION ACT (T OF 1913), S. 30. 

of t''e decision of previous suit In which the vali¬ 
dity of the sale was in que-tion, [Scott-Smilh and 
Broadwav, 7M Sundar Singh v. Dhian Singh, 
16 P. B 1919 ; 49 I. C. 358 : 43 P. L. B 1919. 

-S 30 Pre-emption—Sate of property in 

physical possession of sendee —Ltniilati n, 

Where prior to «hv sale the vendee was already 
in physical poss ssion of the propeity Sold as a 
tenant and no physical pos'-ession culd be given 
to bun, ihe period of limitation for a suit for pre¬ 
emption starts from the date where mutation was 
attested. [Brasher, J.) MisRi Khan v. Shamji 

1924 Lab. 394. 

-S, 30— I,and in possession of tenants — 

I,imitation for suit for pre-emption. 

In the case of land in the pos'-ession of tenants, 
it IS capable of physical possession and a suit for 
pre-emption brought more than a year alter the 
evetion of ihe tenants is barred. [Le Rossignol, 
7 I Tulsi Ram v. Ganwa. 1924 Lah. 196. 

- 8 SO—Physical possession—Possession 

of tenants is » ot. 

" I h\sical possession ” in S. 30 of the Punjab 
Prc<*mpt»oi> Act means personal and immediate 
possess on When the land is in the pos^es^ion of 
1C' arts-al will.it is not capable of.physical posses¬ 
sion lor the purposes of Ihc stenen, ['-<cott-Stnith, 
7.1 Haider Ali Shah v. Bhikhe Shah. 

1923 Lah. 94. 

-- 8. 30 —Safe of u*^diviiicd shate — Liniita- 

lion runs from date of physical posses--ion. 

If the assignee irom a co-sharer of joint undi¬ 
vided properly gets possession ol any portion of 
rhe property, time begins to run under S. .50(2) of 
the Pre-emption Act iiom the time of such assu¬ 
mption of posicssion [Le Rossignol, 7 l Sardar 
Ali v. Fazil. 1923 L h 76, 

-S. 30—5/rare in undivided mahal not 

capable of physical Possession, 

A share in an undivid-d mahal is mri suscepti- 
b'e Ol physical pi ssessiou within the meaning of 
30 (citing Ellis',Law of Pre-cinpti' n. 4ih Edn., 
p. 40), (Broadway, J,) Md. Ata Ullah KHAN 
V. Gopala Mal. 1923 Lah 74. 

-S. 30— Sale including a share in the 

Shamilat — Limitation Act, Art. 10. 

' Suit inr pre-empli n in respcci of a sale in 
eluding a share m the shamilat is covered bv Art. 
10 Ol the Limitation Ad and imt bv S. 30 of ihe 
Act. (Sco//-Smi//». 7.) Lrhna Singh v Hagat 
Singh. 68 F. E I9i8 : 166 r. W. B. 1918 : 

47 1. C. 369 : 108 F L. B 1918 

-S. 30 (1)— Pre-emption — Vendor not 

in e.xclusive possession. 

vendors sold certain land which belonged 
to them and their ne, bew, who was a muior 
Ignoring his ngh»s. The land being free of 
crep. the vendors reported to the Patwari that 
they had placed the vendee iu p s essioo 
Held that in these circumstacces it must be 
held that vendee took p<'‘ssession on the date ol 
sale from which period of limitation began to run. 
RoS:ignol, J.) Udm* r. Ram G.iPAL, 

62 1. C. 48 : 9 F. L. B. 1919. 
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- Punjab Act (III of 1900). S. 9 [2)~Mort- 

TZUrJ-BtcT ~ 

Wt.ere the ino.tgagee was in possession of the 

land and had the Revenue authorities not inter 
veoed, It would have been ihe busine s ot the 
m^rigagor to bring a suit tor possession bv re¬ 
demption. Held the summary proceedings taken 
by the Revenue autnorines cannct affect the 
rights ol Ihe parties and a suit for declaration of 
charge and fur possession unlil payment of the 
charge raooey is thus virtually a defer:ce against 
an order divesting ihe mortgagee of possessim 
before payment ot the full >um due. In such 
circumstances the question .-f limitation does not 
arise and the provisions ot 0 . 2 . rule 2 are in¬ 
applicable. [Shadi, C. /. and Lumsden, / j Ram 
SaRANUasi; Mula. 4 Lah. 34^ , 

5 L. L. J. 613 : 1923 Lah. 648. 
—- CoUeUorys order-Eff.ci on rights of\ 

parties Right to remain in possession Dutv to 

restore benefits. ■' 

and in a disputed case neit er party should oe 
prejudiced by ihe Collector’s act when the mat 

ter IS later on submiued to the decisions of the 
■Civil Courts A suit under S. 12 of the Act is 
raeiely declaratory. In a suit under S. 12 by an 
usuiructuary mortgagee oi ihe property of a Maho- 
mcdaii m.Dor trom his d, facto guardian for 
dtclaralion of the validity of hi» mor.gage. Htla 
thai as ii.e minor must, before he recovers pos¬ 
session restore the benefits he has derived under 
the mortgage, the morlgigce would be entitled 

to remain 111 possession even incase of the in¬ 
validity ol the inirtgage provided the minor is 
urider aduty to resiorc he efiis. (Le Ros,,gnol. 
J.) Sakdar XI. Kaura Kam. 36 p. k 1 bi 8 ! 

7 P W. B. lUtg : 44 I. c. 2l» : 

loa P. L. B. 1»17. : 
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-S 12—Powfr of Civil Court to set right a 
. wrong done by Collector. ^ 

' ® enough for a Civil Court to set 

I right a wrong done by the Collecior in fhe'Lm 

maiy proceedings, and if necessary to restore 
possession to the mortgagee on the grom d ha" 
the sum due under the mortgage is lar^t^r tl A 

‘""J Colfecmr nJlterforce 

Qadir. JJ.) N,2am-ud-d,n xi. Daulat 

63 I. V. 890 : 2 Lah. 234. 

"77 ^^—^eposit by mortgagor—Deliverv 
of posse$sion-~A ttachment of deposit ^ 

The provisions of S. 15 cf Punjab Act II of 

iagorof Ihe mort- 
wh depositing the money 

Where therefore the depositor is given possession 
of .he land, the money becomes iL properly of 

attached L S^uch' 

{Broadway and Martineuu. JJ.) Mohana Mal 

Tulsi Kam. 3 Lao. 141 ; 1922 lah. 290, 

" PEB^® fe'p ^foF 1918^ 

A restriction order under S.^re/’the‘’”Act fol- 

C- J.) kI^r BArsH^'y.’^CrowN "" 

ILah. IOO:21Cr. L. J 386 : 55 I. C. 993 

95 E. L. B. 1920. 

Vd.'rriJr;?; -ri. t 

X.s 1 : fi;;, 

60 I. C. 832: 20 Cr. L. J. 35^- 

84 P. L. B. 1919. 


--Si. 6 ta) and (b, and XI- Order for re¬ 
demption- Remedy of aggrieved party. 

A iiioi tgagec aggriet ed by an order oi redemp- 
•vion parsed by the Collector under the Punjdb 

Redemption of Mungages Act. Ii#l3, may sue tor 

a declaration that there is a further charge on 
the mortgaged land and is not bound to sue for 
recovery ol tnc additional mortgage money to 
Which he claims to be entitled and S. 42 oi the 
?$pecific Relief Act is im bar (51 P. K. 1897 • I 4 
1. C. 510.) [Shah Dm, C. /.» Balvant Kai v 
•Chsru. 86 P. B. 1917 : 187 P. W. E. 1917 •’ 

3tf 1. C. 461.6 P. L. B. 1918*. 

- S. X2~Mortgago'‘ in possession after 
tedemption — Suit for declaration that more 

money due wiU he—Objection not be ratsed 
in second appeal. 

Kven after redemption and putting the mort¬ 
gagor in possession, a suit by a mortgagee lor a 
bare declaration that some more money is due 

under the mortgage IS mauiiainabie under S 12 

of the Red. u ption ol Mortgages Act. Such an 
objection cannot be raised f ,r the 6 rst time m 
second appeal. {Sco't’Smith and Cumtbeli JJ , 

Narijan Singh a/. Diwan Cmakan Das. ’ 

3 leh. 239 : 1922* Lah. 363. 


j:z.:;ron. cu„- 

An order of restriction for a period exceeHina 
hrm d by ihc Sessions Judge (Shadi r d 

Emperor V. SuHEL*. ® r o',. ’ 

c T. ^ 108 • 69 I.c 412 • 

6 P. W. E. 1921 Or : 17 P. L fi. I92l'. 

j PUNJAB TENANCY ACT (XVl OF 1887) 

The morigagee who is dissatisfied with the 
amc.u ,t ascertained by Revenue Othcer as Ihe 

r. .‘i*® mortgage deed which w "d be ‘ 
cha ge ou the purchase mouey can brn g a decia 
..toiy suit under S. 42 of the Specific Kel Art' 
fur declaring that the mortgage debt due m hi 

large, man t^he sum so ascifamed by^LRe e'^on^ 

I Officer. [Johnstone and S^ahdin j) 

NATH das o. RahimaN *t3"F^4|. b‘^J9iT: 

14 I. C. 776 : 23 P. E. 19 J 2 . 

‘>e‘‘i»sl occupant of 
A suit lor rent dup fmrv, tu 

water mil. is not govLoTby the rcr^sfhelitl 

be held to be agricultural land 
and the occupant cannot be said to ‘’hold” land 
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within the meaning o( the Act, Such a suit is 
cognisable by the Civil Court. 77 P. R. 1904, Foil. 
(cTk: /^ ^ ' Df-Vla Jambu v. Hahi Das. 

39 P. L. R. 1912 : 13 I. C. 348 : 

47 P. W. E. 1912. 

__S iMud,"—' Agricultural purpose 

^Manufacture of saltpetre ts not. 

The manufacture of saltpetre i ‘5 not an agri¬ 
cultural purpose or a purpose subservient to 
agriculture and property is Dot land within the 
nTcaniog of S. 4 (1) of the Punjab Tenarcy Act 
unless It is occupied or has been left for agri* | 
cultural purposes rr for purposes subservient to : 
agriculture or for pasture. What has to be con¬ 
sidered is the character and use of the property ' 
at the time Immediately before the cause of action : 
arose and the nature of the suit will not be affect- ■ 
ed by the act of the defendants which gives the 
plaintiff his cause of action. It must be held . 
thCTClore as defined in the T enancy Act, and that • 
the suit is triable by a Civil Court. {Martineau, J.) ■ 
SETH Karori Mm- V. Wasawa. 

1923 Lab. 462 (1). 

_^S. 4 {b)^Posilion of Muqarridar is a 

tenant and not inferior proprietor. 

A Muqarridar is a tenant and not an inferior 
proprietor. A tenant is a person who holds land 
under another person, and but for a special con¬ 
tract would be liable to pay rent lor that land to 
that other person. Muqarridar holds the land 
which is subject to his right under the proprietor 
to whom he pays a fixed rent. [Harrison, J.) 
Kanshi Ram v. Shah Navaz. 1923 Lab. 296 (2). 

-S. 4 [6]—'Landloid*—Mortgagee with 

possession. 

The term 'landlord’ as defined in S. 4 of the -Act 
includes mortgagee in possession. A suit lor pos¬ 
session by pre-emption of certain land sold by an 
occupancy tenant to the mortgagees with posses¬ 
sion of the proprietary rights does not lie inas¬ 
much as the sale must be held to have been made 
in favour of the landlord [Murtincau, J.) Nanas 
V. Bhagwan Singh. 

47 I. C. 3 *. 149 P. W. R. 1918. 

- -Ss. 4 (7), 6 ID (d) and S^—'Tenanp, 

meaning of-OcCHpancy nghtS'-Jagirdar’s descen¬ 
dants—Right of—Revision. 

If the other conditions of clause (rf) of S. 5 (1) 
of the Act ave satisfied a successor or descendant 
ofajagirdar or cx-iagirdar is entitled toclaim under ■ 
the clause for occupancy rights. The new provi-| 
sion in S 4 (7) of the Act includes in the definition , 
of ‘tenant’ predecessors and successors-in interest . 
of a tenant. Where the lower Court dismissed a 
claim on the ground that the claimant is a de¬ 
scendant, held, there was a failure to exercise ju¬ 
risdiction and that the case was one for imerfer- 
ence in revision under S. 84 of the Act. [Fenton, 
F, C.) Shiv Dyal v. Paritam Singh. 

7 P. E. 1912 (Eev) : 18 I. C. 56 : 178 P. L. B. 1913. 

--Sb. 4 (16) and 5 (1) (d)-'*Vitlagc Servants" 

Khaiigah service. 

The Muafi granted by the Zamindars of the 
village for the service of Khan ah brings the per¬ 
sons responsible for such service within the cate¬ 
gory of “village servants" and excludes them 
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, from being "Jagirdars" for the purpose of S. 5 (1) 

(^) of the Tenancy Act. Fenton, F.C.) Sohna v. 

I Kahwaja. 4 P. E 1918 (Rev.) : 

I 31 I. C. 238 : 6 P. W. E. 1915 (Eev.) 

j-S. 5 (1) (a) and (2)— Ejectment—Suil to 

\ contest — Presumption. 

Where the presumption given in cl. 5 (2) has 
not been rebutted the plff. a tenant who sued to 
contest a notice for ejectment cau have occupancy 
rights under S. 5 (1) (a) [Fenton, F. C ) Kanwan 
V, Natua Singh. 30I.C. 845: 2 P.WE.1915 (Rev). 

—-Sb. 5 (1) (a) and 5 (2 )—Conditions as to 

continuous occupation by more than two genera¬ 
tion > in male line. 

The provisions of S. 5 (1) (^J) as to continuous 
occupation ol land by more than two generations 
in the male line, apply only to the tenant in occu¬ 
pation at the commencement of the Act. and if in 
respect of his occupation such conditions are sa¬ 
tisfied, bis subsequent succes^oIS•in-iI)terest are 
entitled to the benefits of the same and they need 
not themselves be in the male lineal descent. 
[Fenton^ P- C.) Polar v, Khayali. 

7 P.R. 1913 (Rev.) 22 I. C. 552 : 76 P. L. E. 1914. 

- S. 5 (1) [\iVMuafidars are occupancy ten¬ 
ants. 

Muafidars are not village servants but jagirdars 
and therefore there are occupancy tenants and 
hence can be ejecled. [Maynatd, F. C.) Gilani 
Shah v. Mussammat Hasan. 2 Lab. L. J. 714. 

-S. 6 (1) [h)—Owner losing ownership- 

inability to pay revenue—Occupancy tenant. 

An owner who through inability to pay the reve¬ 
nue loses his ownership, ceases to be a landowner 
by an involuntary act within S. 5 »1) [b) of the Act 
19 F. R. 1871 : 6 P. R. 1881, Dist. [Fenton, F.C.) 
Ghipi V. SiGARU. 16 I. C. 937 : 

3 P. W. R. (Bbv) 1913, 

---Ss.5 (1) (c). Ill and 112 —Erroneous state¬ 
ment—Entry in Rcc^'rd of Rights—Effect of. 

An erroneous statement by the tenants that they 
arc non-occupancy tenants, even though recorded 
in the Record of Rights riill not operate to deprive 
them ol their right. [Maynard, F, C.) Jiwan v. 
Mohamad Hayat. 64 1, C. 969 : 

3 P. B. (Eev). 1919. 

---S. 5 (1) (c) —"Settlement along with Ma 

founder" explained. 

Under S. 5(l)(c) of the Act, the meaning of “set¬ 
tlement with the founder" is settlement contem¬ 
poraneously with or ill association with the oiigi* 
nal founder in the initial stages of the foundauon 
and development of the village. But “settlement 
bv the founder“mi{;ht be after these initial stages. 
There is a fair rebuttable presumption in favour 
, of a cultivator being settled in a village by the 
founder as cultivator thereof when there is evi* 

' dence of his commencing to reside in and culti¬ 
vate Shamilat land in a village during the life¬ 
time ol founder who was at the time a latnbardar 
or had direct concern otherwisewith the Shamiled 
management, the requirements of S.5 (1) (C/ being 
so far fulfilled [Fagan, F. C.) Lakhi Amar 
Singh. 37 I. C. 1006 : 3 P. B. 1916 (Eev.). 
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-S. 6 {2)'—Thirty years-—How reckoned. 

The term thirty years means thirty years from 
the commencement of the suit and not from the 
Act. [Maynard, 0. F. C.) Chailu v. Man Singh. 

3 P. B. (Eev) 1911 : 268 P. L. E. 1911 : 
12 1 C. 442 : 5 P. W B. iBev.) 1911. 

- Ss. 6 and 8 —Sale of occupancy rights — 

Collaterals, right of. 

Where occupancy rights are sold to the land¬ 
lord, the collaterals of the vendor cannot pre-empt 
against ♦he landlord though the said rights are 
not covered by S. 6. [Johnstone, CJ. and Shadi 
Lal,J.) Akbar Hussain v. Ali Ahmeh. 

38 I. C. 712 : 116 P. E. 1916. 


-Sb. 7 and ^ — Transferability of rights of 

grantee—Cause of action. 

The liRht of a grantee under S. 7 is not transfer¬ 
able under S. 8 unless it is consented to in writ¬ 
ing by the Financial Commissioner. Transfer in 
any form even by conduct is prohibited, and a 
cause of action arises by transier of a share. [Le 
Rosstgnol and Broadway. JJ,) Uttam Chand v. 
Jinua Ram. aiah. L. J. 697 : 

68 I. C. 298 : 2 U P. L. B. (L) 168. 

- s. 8 — Occupancy right — Acquisition of 

—Basiku Opahus of the Kangra District. 

Basiku Opahus or tenants who had settled 
upon land and have built themselves a bhasti or 
homesiead on or near it are entitled to occupancy 
rights under S. 8 of the Act, if there is an express 
or implied contract that they shall hold so long 
as they larm well and pay their rent or in other 
words, 'ta guasur,' i. e., till commission of fault 
against their tenure. A contract to that effect 
may be implied where the tenants and their pre¬ 
decessors have occupied the lands as basiku 

for 100 years and have built houses on 

the land occupied by them paying half produce 
as rent. (6coi/ Smith, J.) Parman v. Ganthu. 

61 I. C. 484: 60 P. B. 19j9. 


- S B-~Acqutsition of occupancy rights— 

Agreement not to eject. 

Occupancy rights may be decreed under S. 8 
where there has been a promise not to eject the 
tenant, which promise may be injplled from the 
conduct of the parties. A promise not to eject does 
not, however, mean a promise not to eject under 
all circumstances but *ta guasur', i.e , till com¬ 
mission oi a lault against the tenure. (Maynard, 
F. C.) Kirpa v. Tjrhu. 6 P. B. 1918 (Eev.): 

46 I. C. 671 : 4 P. 'W. B. 1918 (Bev.). 

8. 2^Trans}er of tenancy right. 


PUNJAB TENANCY ACT (XVI OP 1887). S. 12. 

occupation for 28 years, through two genera¬ 
tions, without payment of any rent over and 
above land revenue and cesses a tenant of Mauza 
Mauli Bhoj Rajpura, was held entitled to 
occupancy rights under S. 8 of the Act (Maynard 
F. C.) Patram V. Abha. 3 P B. iBev.) 1917 . 

41 I. C. 34: 8 P. W. K. (Bev.) 1917* 


S. S—Sub’letting, if void. 


An agreement by which a Govt, tenant sub-lets a 
portion ot Government grant to his three brothers, 
without the previous permission of Financial 
Commissioner is void. (Fenton, F. C.) Vir Singh 
V. Kala Singh. 3 P. B. 1916 (Bev.) : 311, C. 400 : 

6 P. W. B. 1916 (Bev)! 


S. 2—Occupancy Right—Butamari. 


Butaraari per se connotes no occupancy right. 
As to whether it does or not must turn on the 
question whether at the time when the land was 
first broken up and occupied the C( mpeiition for 
land was such that the tenant could dictate 
his own terms or such that the landlord could do 

so. (Maynard, F. C.) Newab Ali v. Lal SiNGH. 

6 P. E. 1914 (Bev) : 27 I C. 791 : 

230 P. L. B. 1916. 

S, 8—lVa;ib-ul arz—Butamari 
The Wajib-ul-arz of Mouza Rambura, Sirsa 
rahsil prepared in I8b2 and revised in 1882 
does not imply that Bulamari per se confers an 
occupancy right. But as the village was Barani 
and the demand for tenants grew up to i882. land 
personally broken up in 1882 and cultivated bv 

ITWA occupancy tenaoti^ 

(ihorburn,F. C.J Arjan v. Mandas. 

6 P. B. 1914 (Bev ) Note : 27. I C. 746 : 

231 P. X. K. 1916. 


UT ■ u '^12— Occupancy rights— 

Wajtb’UFarz— Entry in, 

1 J” ^ Wajib-ul-arz signed by the 

landlords and tenants to the effect that the ten¬ 
ants shall be entitled to occupancy rights under 

} lu IS binding upon the signatories 

^d their representatives ior ever, and its non- 
rcpetitionin a subsequent settlement does not 
amount to its cancellation. The question whether 

an agreement in an administration paper would 

operate only for the term of the settlement or 
beyond It IS one of intention. (Fenton F C\ 
Dara .. Matu. 2 p. V. E mb (E,v?. 

18 I. C. 598 : 148 P. L. B. 1913. 


Where owing to a dispute between an occup¬ 
ancy tenant and his sub-lessee a compromise was 
arrived by which the former gave up a portion of 
the bolding to the latter and the compromise 
acted on by the Court, it is effective to transfer 
title though not sanctioned by the Financial 
Commissioner. (Scott Smith and Broadway, JJ.) 
Ganda Singh r. Bata Singh. 88 P. B 1917 - 

42 1. C. 380: 175 P. W, B, 1917.’ 

- — ^-'Occupancy rights—Tenants of the 

Morni hill tract—Tahstl Naraingarh. 

Looking.to the Worm tract tenures as detailed 
in the settlement lepori and to the fact of 

C D— VOL. IV 74 


. Capitalist grant- 

private agreement with another * 

An agreement among two applicants as 

capitalists grantees to share in the ciiltivation U 

alone succeeds is not opposed to S 8 
of (he Act. (Reid and Robertson, 77 j Hussain 
Khan i^. Jahan Khan. 48 P. t. B. 1913 :18 I C 5 

36 P. W. E. 1913 : 68 P. E, 1913 


Court-Claim by water carrier against brobrie- 
tary body based on Wajib ut-urz ^ ^ ^ 

A suit by a village “water carrier'* against soma 
of the proprietary body to recover from them his 

return for 

and af iht>- Water carrier at marriages 

and at the camps of officers on tour, is cognizable 
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b, a Civil and not a Rev. Court. Hag Buhf or 
k'ooch Baki, etc. are cesses recoverable independ¬ 
ent of any service. {Broadway, /.) AziM v. Gopi. 
74 e E. 1917 : 40 I. C. 487 ; 44 P. W. E. 1917. 

-S. 13— Commutation of Rent—Mortgagee 

with possecsion. 

A mortgagee with possession cannot under S. 13 
of the Act commute produce rent into cash 
rent so as to bind the mortgagor landlord after 
the redemption of the mortgage {Maynard, J.) 
Sanwan Singh V. Buta. S P. R idis (Rev) : 

46 I. C. 6 : 132 P. L. R. 1918. 

-Ss 14, 60 and 77 (3). {g) —Tenant-Suit 

for compensation^Suit after dispossession^ 
Forum. 

A suit by a tenant who is dispossessed for 
compensation, more than a year after disposses¬ 
sion is cognizable only by a Revenue Court and 
not by Civil Court. 17 Cal. 926; 20 All 47l and 21 
All. 204 )^ef. {Shah Dm, C.hevis and Le Rossig- 
not, JJ.] Akbar Hussain v. Karm Dad. 48 I.c. 8; 

90 P. B 1918 (F. B.) 

-Sa 14 and 77 (3) (o)— Civil and Revenue 

Court—Plaintiff entitled to possession, if land¬ 
lord. 

A person entitled to possession of land is a 
landlord within the S. 14 of the Act, and a suit 
for mesne profits in respect therof is cognizable by 
a Revenue Court under S. 77 (3) of the Act. 82 P. 

R. 1894; 1 P R 1393 Foil. 145 P.R. 1893 not Foil. 
{Shah Dm and Scott Smith, JJ.) Rattan Das v. 
Battan Singh. 46 I. C. 437 : 63 P. K. 1918. 

"■-S. Holding land in Contravention of 

agreement—Plff.*s right. 

When defts. cultivate in contravention of tbe 
agreement and without the consent of the piffs. 
the latter can claim that defts. should pay them 
foi the use and occupation of the land. Under 

S. 14 aforesaid the Rev. Court is precluded from 
decreeing a larger amount than the rent payable 
in respect of me land in one agricultural land, 
{Shah bin and Leslie Jones, JJ .) Kakam Chand 
V. Nawab Khan. 30 P. R, 1917 :38 I. c, 680 : 

41 P. W. R. 1917. 

—Ss. 14, 84 [b)—Ejectment — Person in ad¬ 
verse possession of land made over to another tn 
partition proceedings, 

A person in adverse possession of land which 
has been made over to another in partilion pro 
ceedings to which the former was not a party 
cannot be liable to ejectment proceedings under 
the Act. {Maynard, P. C.) Mahan Singh v. 
Narain Singh. 1 P. R. 1914 (Rev ) : 25 I. C. 867 : 

199 P. L. R. 1916. 

-® Appraisement—Record of Rights 

— Entries—Punjab Land Rev. Aci, S. 144. 

Both of S. 17 of Act XVI of 1887 and S. 144 
of Act XVII of 1887 give a co-sharer in a 
joint holding a right to apply far appraise¬ 
ment. All the co-snarers need not join in 
it. In disposing of applications under S. 144 
of the Act of 1887 and S. 17 of the Act of 1887. 
the Rev. Officer should not go behind the 
entries in the Rev. Records. He should act 
as it tbe co-sharers recorded therein were in 


PUNJAB TENANCY ACT (XVI OF 1887). 8. 38. 

fact the co-sharers in the holding. A procedure 
is provided for those who dispute the cor¬ 
rectness of the Record of Rights entries to 
have them altered and pending alterations, the 
Rev. Officer should, in a proceeding under S. 17, 
Tenancy Act, treat the entries as correct’ 
{Fenton.F. C.) Nihal uevi v. Kishore Chand. 

15 I.C. 914 : 4 P. W. R (Rev) 1912 . 

-S, 19'-Appraisement—Confirmation— 

Objeriions. 

The refusal by a tenant to accept the result of 
an appraisement is no reason for declining to 
confirm it. The failure by a Revenue Officer to 
give effect to the direction contained in S. 19 (2) 
of the Act does not affect the admissibility or the 
value of the evidence contained in the appraise¬ 
ment record. In suits for the value of produce 
rents there is no conclusive presumption that 
produce calculated according to the Finarcial 
Commissioner's instructions in paragraph 12 in 
Standing Order No. 2 is the actual produce of the 
paiticular land in the particular harvest in suit. 
{Mookerjee and Beachcrofl, JJ.) Secretary of 
State for India v. Sibaprasad Jana, 

45 I.C. 983 : 27 C.L.J. 447. 

I -S. 19— Appraisment — Refusal of order 

S. 19 —Evidentiary value of proceedings. 

The refusal by a tenant to accept the result 
of an appraisement is not an adequate reason 
for declining to confirm it by an order under 
S. 10 (2). 

An omission on the part of a Revenue Officer 
to make an order under S 19 either confir<»j!ng or 
varying an appraisement does not affect 'he 
value of the evidence contained in it nor is it a bar 
tolifa admissibilily,where value of pioduce rents is 
in question, it cannot be conclusively presumed 
that the actual produce of a particular land is the 
same as that calculated according to the Financial 
commissioner s instructions in O. 2 para 12. The 
object of the executive instructions there given is 
to provide a Revenue Court witn a means of 
calculating the probable produce and iis probable 
selling value from the records of ciop inspection, 
the settlement officer’s estimate of aveiage out¬ 
turns and other available sources, in those cases 
in which reliable evidence of the actual produce 
actual selling price is not available. 

For the validity of an appraisemeut under 
chapter II of the Punjab Tenancy Act the consent 
of neither the landlord nor the tenant is neces¬ 
sary. F.C.) Mulk Shah v. Nathu. 

4 P. R. 1918 (Rev) : 46 I. r. 9S0 : 

1 P.W.R. 1918 (B#v.) 

-S. 36 —Abandonment of holding—Proof of 

—Possession of proprietor. 

Where occupancy tenants did not for a long 
time cultivate the land without sufficient cause, 
and did not arrange for paymeut of rent when 
due. Held, that abandonment is established and 
adverse possession by the proprietors mav be 
presumed from the fact that they gave the land 
to their own tenants-at-will, 2 P. K. (Rev.) 1901. 
Ref. {Bevan Petman, J ) Muhammad Unak Khan 
V. Razi Khan. 64 I.C. 873 : 170 P. B. 1919. 

;- Si, 38, 69 and 60— Abandonment—Relin¬ 

quishment—Test of — Sub-lease for more than a 
year. 
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To constitute abandonment of the occupancy 
holding within S. 59. there must be relinatiish- 
meni of possession and also the absence of inten¬ 
tion to retain. A gift unaccompanied bv any 
other art or omission cannot be regarded "either 
as relinquishment under S. 38 or abandonment 
under S. 59 of the Act. {Shadi Lai and Broad 
"way, JJ.) Thakur Singh v. Bihari Lal 

61 P. L K. 1917 : 1 P. W. B. 1917 : 

t39 I. C. 163 ; 41 P.R. 1917. 

- Ss. 38 and 69 ( 1 ) (b )—Abandonment by 
widow — Effect. 

Abandonment terminates the rights of the 
widow and the occupancy righi at once devolves 
upon the next claimant. Under S. 38 the tenant 
who is alleged to have abandoned, must have 
been, at some time, in possession of the tenancy 
in question The moment the period required to 
bring S. 38 into operation, is completed the 
widow ceases to be the ‘tenant having the right of 
occupancy’ by operation of S. 39 (1) ( 6 ) {May¬ 
nard, F.C.) Rugha V. Mughli. 

200 P. L. B. 1915 . 25 I. C. 854 : 

2 P. E. 1914 (Rev.) 
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■ . . It was not the intention of the 

legislature to render the action of a tenant ir¬ 
revocable once he had made an application under 

right to refuse to carry on the proceedings as the 
andlord has to refuse to accept the valuation of 

if ^ Revenue Ofi&cer. 

Revpn ^ 53 the 

hoc ^ having decided on the value 

has to fix a date by which the landlord has to pay 
the ascertained price, but that the landlord is not 
compelled to pay that price and may resile from 
the position taken up by him under snb clause ( 3 ). 
Similarly a proper construction of this section 
enables the tenant to \vitbdraw bis offer up to 
Such time as the landlord makes tlie payment 
conternplated by sub-clause (5) {Broadway and 
MoU Sagar, JJ.) Ghulam Qutab ud-din v. 
Sardara. 4 Lah. 173 ; 5 Lah. L. J. 338 : 

1923 lah. 521. 


Ss. 39 and 77 (31— Landlord and tenant 

— P^ilure to cultivate—Damages, suit for^Civil 
and Revenue Courts^ 

A Suit for damages against occupancy tenants 
for noQ-culiivation of a part of the land does not 
fall within S. 77 (3) of the Act, and is not exclud¬ 
ed from the cognizance of a civil Court {Shah 
Din, C.J ) Ram Singh v. Roda. 

99 P. L. R. 1917 : 42 I. C. 279 • 

90 P. W. E. 1917. 

% 

— --8. bO—Tenant—Wrongful dispossession 

— Limitation, 

A person wrongly dispossessed of his tenancy 
is bound to sue for recovery of possession in a 
Revenue Court within one year from disposses¬ 
sion. {Shah Din, J.) Lochangir v. Sada. 

64 I.'c. 832. 

-Ss. 60 and 51— Applicability^Suit by 

under ienant-at-will. 

These sections do not apply to a suit by an 
under tenant-at-will of an occupancy tenant tor 
recovery of possession of land from the occu¬ 
pancy tenant as it is not between landlord and 
tenant. {Shah Dm and Scott Smith, JJ.) Kesah 
Singh v, Mangal Singh. 102 P. w R 1913 • 

84 P. R 1913 : 19 I. C. 346 : 

198 P. L. B. 1913. 


f»orl^a^e‘' of-Discharge of 

t" occupancy tenant, had alone paid 

be enihlln morigage by himselt, he a'Lld 

be entitled to retain possession of the share of the 

mortgaged area until bis mortgage righis had 

been satisfied. (Shadi Lal and Le Kossignol JJ) 

SUBA V. KUTBA. 52 I. C. 525 : 95 P E. fgfg 


Sg. 60 and 77 (3) (i )—Suit for share of 
produce removed. 

A suit by a tenant for recovery of his share of 
produce forcibly removed by tne landlord is a 
suit cognizable by the Revenue Court] {Chevis 
/.) Heta Ram Chandan. ’ 

49 P. W,R. 1912 : 13 I. C. 447 ; 

101 P L. R. 1912. 

*-Ss. 63 and 76(1)— Occupancy tenant- 

issue of notice of sale to the landlord—Withdra¬ 
wal from proceedings—Jurisdiction. 

In answer to a suit for possession brought by 
the plaintiffs the defendant-appellant se® up a 
3ale to him under the provision of S. 53 of the 


, . 56—Sa/e of occupancy holding 

by joint tenant to co-sharer landlord—Right of 
reversioner of tenant. ^ op 

A sale by one of several co-tenants to one of 
several co-landlords of a specific share of the 
holding, which had fallen to his share in a private 
partition is valid and cannot be challenged^ the 
reversioner of the tenant. The vendee landlord 

will occupy the same position as jjjg vendor co- 

pT holdiug 31 

P.R. 1896 ; 24 P.R. 1902 Foil. {Chevis J] 
Gurdit Singh n. Musa. 66 P. W. E. 191 7 ! 

41 1. C. 301 : 137 P. L. E. 1917.’ 

Reversioners have no right to control aliena¬ 
tions by occupancy tenants under these provi¬ 
sions. {Johnstone, C. J.) Sher r,. Alloh Dad 

39 1. C. 96 : 6 P. R. 1917. 


Ss. 53 and b^—Nature of tenanc\— 
Limitation to avoid gift, ^ 

of occupancy tenant is not 
affected by presence or absence of statutory heirs 
io avoid a gift by an occupancy tenant of his 

holding to an adopted son, time runs a^aiti<!f 

laudlo.d from the date of'giff Vnd LTf om 

date of the donor’s death since he can ou” the 

donee during the donor’s life time, otherwise the 

gift ceases to be voidable and if it j, not voidable 
by the reversioner the donee hprnr«^= \ oioaoie 

Wenton.F.C.) RuHEI.n Dula 

6 P. W S' 1918, Rev : 6 P, B. 1913 Rev : 

19 I. C. 344 : 200 P. L. R. 1913. 

y,/- AX If Bar of Suit not pleaded—Power 

ofappellaU court not to raise objection suo motu. 
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If the defendant in a declaratory suit fads to 
plead in the first court or in his grounds of app¬ 
eal that the suit as regards its form is barred un 
der S 42 of Spec. Rel. Act it is noi for the appel¬ 
late court to raise the objection s»o mofu and 
dismiss the suit. [Johnstone 

Raghunath Das i». Rahiman. 14 I. C. 77 

i 

_Ss. 63 and bQ—Mortgage of occupancy— 

Uights by tenant, if can be questioned by rever- 

A*^r^eversioner of an occupancy 
impugn a mortgage of occupancy rights hv me 
tenant in favour of the landlord. Ss. , 

the Act apply to every kind ot 
gift or mortgage and a tenant complying with the 
provisions of the sections has an absc utc right of 

alienation. [Johnstone r IQII • 

MULA Singh. 73 P. R. 19*1 : 113 19U • 

11 I. C. 427 : 208 P. L R. 1911. 

--S 53 (b)—Sco/xJ of. 

The scope of the Act is to legislate between 

landlord and tenant and S. 53 (6) means only that 
on the landlord purchasing occupancy lights 
under the provisions of the section, the rights ol 
the occupancy tenant or any one who would have 
a ridht to succeed him under S. 59 alter his death, 
are finally extinguished. {C/ictJis, ;.) 

K„*N .. G.RDHAR. KaM. ^42^1.0. 468^. 


———S. 83 (3) and (5)—Loews penitentiae. 

S 53 (3) does not deprive the occupancy tenant 
of a'Locus Peuitentiae He may withdraw from the 
proceedings at any time prior to the coiiipletion 
of the purchase by the landlord as determined by 
S. 53 (5). [Fagan, F. C.) Labhu v. Hambia. 

38 I. C. 944 : 1 P. R. (ReT.) 1917. 


_SB. 68, 74. 77 (3) (b). eo—Improvement- 

Compensation — Sub-letting by tenant. 

The planting of trees by a tenant is an im¬ 
provement within the dehnition of that term in 

ihe Act. ^ ^ . 

A sub-letting by an occupancy tenant operates 

to create privity of contract as landlord and ten¬ 
ant between the landholder and the sub-leoant. 

An award of compensation for improvements 
to a tenant on ejection can be made by the ex¬ 
ecuting Court when it is omitted in the decree. 
The Court ordering the sub-tenant’s cjectracnt i^ 
bound to award him compensation for improve¬ 
ment*? made by him. [Fenton, F. C.\ Waswa 
Singh v. Mahana Singh. 34 I. C. 248 : 

1 P. W. R. 1916 Rev. 

-6. 69—Parfifion of occupancy tenancy— 

SMrvivors/ii ^—Claim by landlord* 

Joint tenancy according to the Punjab custom 
is not the same as the estate known as joint ten¬ 
ancy in English Law. As regards the landlord, 
joint tenants of a holding, even though it was not 
held by their common ancestor, arc to be regard¬ 
ed as single tenant and as long as any of them or 
the descendants of any of them survive, the land¬ 
lord cannot claim the share of any tenant when 
the line has died out. Where a holding is divided 

for purposes of cultivation or in order to raise 


money it does not amount to a partition [Le 
Rossignol and Zafar Ali* JJ.) Amir Khan v. 
Minh Mal. 5 Lah. L. J. 381 ; 1924 L. 127. 

_-—s 69 — Swccessicw of occupancy tenancy 

is governed by the act-Gift by uidow to het 
tilegitimate son—Right to contest alienaiton — 

Onus. 

Succession to an occupancy tenancy is govern¬ 
ed not by customary law bul by the provisions of 
3 59 of the Tenancy Act Unless the plaintiff can 
prove that the land was occupied by the common 
ancestor, he has no locus standi to contest an alie¬ 
nation by the widow of an occupancy tenant be¬ 
cause he is not her heir and is in no better posi¬ 
tion than any stranger even though he may be a 
collateral of her deceased husband and so far as 
he is concerned, the consent or otherwise of Ihe 
landlords is immaterial. [Shadi Lai, C,J.and 
Leslie Jones, J.) Mussammat Toti v. Maluka. 

66 1. C. 919 : 3 Lab. L. J. 89. 

_S. 69—7o»»/ tenancy— Tenancy in oom- 

nion —Distinction—Survivorship* 

Where there arc defined shares in a tenancy m 
common but not joint tenancy the principle of 
survivorship applies only in the case of joint ten¬ 
ancy. (Chrris. ;.) Uti'AMi v. Nihal Chand- 

__S. 69 —Joint tenancy and tenancy in 

Common—Test—Principle of survivorship* 

The test to determine wbciher a tenancy is 
joint tenancy or tenancy-in-common, is to sec 
whether definite shares have been allotted. 
The principle of survivorship applies only in the 
case of a joint occupancy tenancy, J.) 

Hako V. Sultan Mohamad Khan. 60 !. C. 613. 

_ S. Collaterals of deceased occupancy 

tenant—Succession to tenancy—Onus of proof. 

In a dispute as to the succession to tenancy be¬ 
tween collaterals of the deceased tenant and the 
landlord the former must prove that the provisions 
of S. 59 proviso, arc complied with ; and the 
fact that they arc in possession and mutaiion has 
Dccn effected in Ihcir name docs not shift the 
, onus of proof. The Civil Court must, in such cases 
• come to an independent finding and should not 
base their judgment on the view of the Bcv. auth- 
i onties. (C/rtfvis, J.) Bahadur v. Ram Singh. 

60 I. C. 456. 


-S. b^—Adopted son—Status of. 

Where a Jat occupancy tenant in Gurgaon Dt., 
adopted A and died thereafter, held in a suit by 
the plifs-landlords for possession ot the occupancy 
lands, that A's adoption being a formal one, A 
must be regarded aa a male lineal descendant of 
the adopter within the meaning of S. 59 of the 
Act and that the suit for possession must fail. 
[Shadi I.al, C.J. and Wilber force, 7.) GiASU v. HaR 
Dial. 89 I. C. 82 : 6 P. W. B. 1921 

-S. 69—SMCf^ssioM —Occupancy rights — 

Entry in settlement record—Presumption of cor¬ 
rectness. 

Held, that as it was not proved that the land en¬ 
tered in the name of S as whose heir pifif, claim¬ 
ed was the same as that entered in the name of K. 
father of the plff. it could not be presumed to be 
the same. A presumption of correctness does. 
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attach to the entry in the Regular Settlement of 
1860 and S ha dng at that time been declared as 
having been declared occupancy tenant of the 
land in suit, K having had no part or share in 
bringing the land under cultivation, the piff.’s 
suit was not maintainable. Presumption could not 
take the olace of positive proof. [boott-Smith. J.) 
Hayat Muhammad v. Mahmud. 45 I. c. 938 : 

107 P. W. R. 1918. 

■ -S. 69— Occupancy right—Joint tenants — 

Defined shares — Survivorship. 

The right of a landlord to claim the extinction 
of an occupancy right when there are joint ten¬ 
ants does not arise on the death of one of them, 
as they collectively constitute a single tenant and 
the right continues to exist in the survivor or sur¬ 
vivors. 

The fact that the occupancy tenants are record¬ 
ed as having defined shares in the tenancy does 
not make any difference and does not affect the 
right of survivorship. 11 P. L. R. 1903 ; 6 P. R. 
1917 Rev. Foil. /.) Udmi v Munshi. 

45 I. C. 574 : 95 P. W. R. 1918. 

--S. Occupancy holding joint—Death 

of one tenant without heirs — Landlord, right of. 

On the death of One joint tenant of an occu¬ 
pancy holding without heirs his share devolves on 
the other tenant or his heirs and not on the larid- 
lord. 109 P. R. 1894 Foil. {Maynard, F .C.J ) 
Chandra Singh v, Giwan Singh. 

6 P. R. 1917 Rev : 42 I. 0. 87 : 

5 P. W. R. 1917 Rev. 

-““Ss. 59 and 112 — Succession—Burden of 
proof. 

A person who rests his case solely upon an ag¬ 
reement overriding the rules of succession in S. 
59 must show that the language of the agreement 
is clear and that the intention is unmtstakeable. 
{Shadi Lai. J.) Mussammat Walayat Begam v. 
Sher Ali Shah. 39 I. C. 232 : 19 P. R 1917. 

——S. 59-^Transfer of occupancy tights by 
widow. 

Even a transfer of occupancy rights by a 
widow in favour of the landlord in contravention 
of the provison of the Punjab Tenanc’» Act shonld 
not be recognized by the Mutatinn Officer, [Fenton 
F.C.) Khanam Nur V. Hayat Khan. 

6 P.R. 1913 Rev.: 22 I 0 660 • 

120 P L.B, 1914. 

-r—S. b9^0ccupancy rights — Succession — 

Long possession — Presumption. 

Where the lands are proved to have descended 
from a common ancestor who had himself 
occupancy rights in the property and the settle¬ 
ment of 1862 also showed the same about a 
portion of the holding, the Courts were justiOed 
in presuming from this fact of long possession 
that the holding came from the ancestor. 
(Fattigan. J.) Ude Singh v. Nur Muhammad 

331 F. L. R. 1P13 : 211.C. 661 : 

192 P.W.R. 1913. 

—Ss. 69, 111 and 112— Occupancy holding — 
Oift^Extin.tion of donee's line — Reversion. 

ThedoneCiOf an occupancy holding with the 
consent of the landlord becomes the tenant of the 
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landlord and on his line becoming extinct the 
bolding is extinguished in the landlord’s favour 
and does not revert to the donor. The rule that 
land reverts to the donor’s family on the extinc¬ 
tion of the donee's line does not apply to S. 59 of 
the Act. The rule affects only the lines of the 
donor and donee and cannot prejudice the rights 
of the third party. [Shah Din and Agnew. JJ.) 
Dewan Singh v. Kishen Singh. 

303 P.L.R. 1913 ; 113 P,R. 1913 - 
20 I.C. 771 : 198 P.W.R. 1913* 

-S. 59 —Male lineal descendant — Illegiti¬ 
mate son of Rajput. 

An illegitimate son of a deceased Raiput is not 
a male lineal descent of liis putative father with¬ 
in S. 59 of the Act and cannot succeed to the occu • 
nancy tenancy left by the deceased. (12 W. 
R.P.C.) 41 ; 10 I.C. 152, Dist. 30 A. 308, Rel. on. 
[Agnew and Shadi Lai. fj ) Manohar v. Dula. 

203 P.W.R 1913 : 16 P.R. 1914 : 
20 I C. 756 : 301 P L.B. 1913. 

■ -S. 59 - IVajib-ul-arz—Meaning of words. 

The phrase “it he goes away leaving possession 
of the land of his own accord, his nazadakt bhai 
will be entitled to possession if he so desires ’ in 
t ie Waiib ul-arz does not touch the matter of in¬ 
heritance of occupancy rights at all. {Johnstone. 
J.) Sahib Ditta v. Khanda. 39 P. W. R. 1913 • 

19 I.C. 243 : 70 P. L R. 1913.* 

‘ —S. 69 (1) (a)— Adopted sou— Lineal 

descendan t, 

A formally adopted son under Hindu Law is a 
“ male lineal descendant” of nis adoptive father 
within S. 59 (1) (a) ot the Act and he is entitled to 
succeed to the holding of the latter. A customary 
adoption or an appointment of an heir is outside 
within this section [Retd. C. J. Robertson, Ken¬ 
sington. Rattigan, Chevis and Beadon, JJ.) 
Duni Chano V. Mussammat Padman 

30 P. W. R. 1918 : 

2 P. B. 1913 : 19 I. C. 40 : 
71 P. L. R. 1913 IF. B,). 

-S. 69 {b\—Occupancy rights—Mortgage 

by widow—Assent of Landlord. 

A mortgage of occupancy rights by a widow 
whether for necessity or not is void under S. 59 
(3) of the Act, even if he receives the assent of 
the landlord, and a reversionary heir is entitled to 
take possession of the land without payment, on 
the death of the widow, [Beadon. J.) Allahditta 
V. Hassan, 26 P. W. R. 1913 : 18 I. C. 623 ; 

60 P. L. R. 1913, 

-S, 59 (3; —Sale of occupancy land 6v 

widow—Void sale. ^ 

The sale of occupancy land by the widow of a 
deceased tenant succeeding to a right of 
occupancy is absolutely void. [Johnstone J.) 
Hayat Baksh v. Gauhar. i95 p. w. E. 19ii • 

9 1. C. 339 : 64'p. L.B. 1911* 

. , . 5®' Succession to occupancy 

rights—Rights of collaterals. 

Where an occupancy tenant dies without leav¬ 
ing male lineal descendants and collaterals claim 
to succeed as against the landlord they must 
under S* 59 show that the common ancestor o£ 
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themselves aad of the deceased occupied the 
land and also must establish an agreement refer¬ 
red to in S. 111. {Chevis and Shadi Lai, JJ ) 
HIPA V. MahaMADI 21 P. W. B. 1916: 

64 P. L. R. 1916; 20 I. C. 404; 16 P. H. 1915- 

-Sg. 59 (b) and IVZ^Succcssion—Occupancy 

Rights —Wajib-ul-arz— Attested aftet 1871. 

t-’or purposes of S. 112 of the Act a Wajib-ul- 
art of the revised settlement alone is to be con¬ 
sidered. Where a Wajtb-ul-arz forming part of 
the settlement record taken up in if^72 and not 
attested by the Settlement Taisildar till 1873 does 
not fulfil the conditions laid down in S. 112 of the 
Act- (Remiitigton and Shah Din, JJ.) NaRaiN 
Devi v. Hira 

212 P. W. R. 1913 : 339 P. L. R. 1913 ; 
22 P. R. 1914 : 21 I. C. 843 : 12 P. L. R. 1914 

-Ss. 70. 70 (2). 74 and 84 (6)—iVoffce e/ 

ejectment — Compensation — Court-fee. 

The Court has no power to ask the tenant to 
pay Couit-fce for improvements claimed by him, 
but is bound to determine the amount in the suit 
to contest the notice ejectment, A finding on 
the merits could not be disturbed on revision. 
{F'nlon, F.C } Wasaya v. Isa. 

30 I. C 848 : 4 P. W. R. 1916 Rev- 

-S. TJ—Claiming a share in occupancy 

holding - Civil Court, jurisdiction of. 

Where the plaintiffs claim a share in the 
occupancy holding and not as tenants under de¬ 
fendants the suit is tenable by Civil Courts. 
[Le Rossignol and Martineuu, JJ.) Santa Singh 
V. ViK Singh. 4 Lah. 196 : 1923 Lah. 600. 

-S. n—Proviso — Swif for possession— 

Civil and Revenue Courts. 

The plaii.tiff stated that defts. were mere 
trespassers and the defts. pleaded that the plffs. 
had no rights On examination by Court, plffs. 
urged that the delts. were their lenanls-at-will 
and the defts. pleaded that they were occuparcy 
tenants. Held, that the order returning the plaint 
to the Revenue Court was right, for it was im¬ 
possible in a case of this kind tor the Civil Court 
to ignore the plea put (oward by the defts. having 
regard to the Act III of 1912. (Rattigan,C. J.) 
ATa Ullah Khan 7*. Umardin. 

68 P. L. R. 1918 ; 47 I C. 694 : 

171 P. W. R. 1918. 

-Ss 77 and 100— Panahi tenant — Suit for 

establishing occupancy right. 

Act III of 1912 cLes not set up any bar to 
action under S. 100 of the Tenancy Act. 

A panahi tenant is not debarred from cslablisli- 
ing occupancy rights under the Punjab Tenancy 
Act. 1886. [Johnstone and Le Rossignol, JJ.) 
Wadhawa V. Musammat Hassi. 

Ill P. L. R. 1915 : 73 P. R 1916 : 
29 I. C. 778 : 64 P. W R. 1916. 

•- S. 77 (1)—SHif for price of tree cut by 

occupancy tenant—Revenue Court. 

A suit tor the price of trees cut by an occu¬ 
pancy tenant in contravention of ihe terms of his 
tenancy is cognizable only by the Revenue Court. 
IHarrsion J.) AbdULI.AH v, Bishan Das. 

64 I. C. 152 
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--8, 77 (3)— Proviso — Suit by lessee for 

possession—Civil and Revenue Courts — Juris¬ 
diction. 

A suit by a tenant to establish a claim to a 
right of occupancy or by a landlord to prove that 
a tenant has not such a right, is exclusively tri¬ 
able by a Revenue authority under S. 77 t3) (a) 
of the Punjab Ten. Act. The Civil Court has no 
jurisdiction to decide that the tenants had a sub¬ 
sisting right of occupancy, having regard to the 
proviso fo S. 77. {Scott-Smiih and Harrsion, 

JJ.) Chusa V. Asa. 

3 Lah. 84 ; 4 Lah. L. J. 196 : 

4 U. P. L. R. (Lah.) 44 : 1922 Lah. 33. 

-S 77 (3) [d)-Occupancy Rights—Adverse 

possession—Civil or Revenue Court. 

A claim that plaintiff has acquired occupancy 
rights by more than 12 years’ possession coupled 
with assertion of occupancy rights adversely to 
the owners falls within S. 77 {3) [d) and is not 
cognizable by a Civil Court (Broadway and Abdut 
Raoof, JJ.) Bishen Singh v. Jai-far. 

169 P R. 1919 : 64 I. C. 91L 

-S. 77 (3)— Land Revenue Acts, S. 158 (2). 

Where a suit was not covered by S 77 (3). a 
Revenue Court could not try it since S. 158 (2) of 
Punjab Land Revenue Act which debars a Civil 
; Court from trying suits mentioned therein did not 
confer jurisd'ction on a Revenue Court as dis- 
lingui>h‘‘d from a Revenue Olheer. A suit for 
correction of an entry in Record of Rights, 
Annual Record or the Register of Mutations is 
not cognizable by Revenue Court. [Shah Din, 

C. J. and Rossignol, J.) RaM SlNGH v Bakshi. 

102 P. W. R. 1917 :41 I. C. 895 : 64 P. R- 1917. 

-3. 77 (3)—(/Is amended by Punjab Act 

III of 1912) Procedure—Civil and Revenue 
Courts. 

Uuder the proviso to sub-sec. (3) of S. 77, the 
question whether defts. are occupancy tenants of 
tne land arising in the suit, should be deteriained 
by a Rev. Court in the manner laid down in the 
said proviso. (Shah Din, J ) Mihan Sinoh r. Mt. 
Bhagwan Kaur. 37 I C. 390 ; 111 P. B. 1916. 

-S 77 (3)—Sii*l by mortgagor for redemp¬ 
tion—Defence o f occupancy right. 

When plffs. mortgaged their lands with pos¬ 
session to defts. who were tenanls-at-will and 
the defts. in a suit for redemption, set up occu¬ 
pancy right, held, that the Court could not take 
cognizance of such a plea under S. 77 (3). 
and Leslie Jones, JJ.) Jhanda t». DataraM. 

69 P. R 1916 : 35 I. C. 597: 93 P. L. R. 1916. 

-S. 77 (3l—Cii'i/ or Revenue Court. 

A suit tailing within the purview of S. 77 (3) oi 
I the Act must be heard by a Revenue Court 
whether or not the suit also tails within the 
purview of the Specific Relief Act. 7 1. C. 717 
Dist. (Jo/irtsfone, C.J. Chevis and Shahdi Lai, JJ.) 
Ibrahim i>, Akb4R. 104 P. W. B, 1916 : 

34 I. C. 209 : 68 P. L. B. 19U. 

-S. 77 (3)—Crt'i/ and Revenue Courts— 

Punjab Land Rev. Act, Ss. 46 and 158— SpecifiK 
Relief Act, S. 42 —Declaratory suit. 
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In all cases coming under statutory provisions 
excluding the jurisdiction of Civil Courts such as 
S. 158 of tbe Land Rev. Act and S. 77 (3) of the 
Tenancy Act ; a declaratory suit is also excluded 
from the Civil Court's cognizance. Revenue 
Courts are not debarred from giving the equitable 
relief for which the Specific Relief Act makes a 
provision in cases otherwise within their jurisdic¬ 
tion- {Fenton^ F. C.) Sajawal v. Sodagan 
Singh. 81 P. L. K. 1913 : 2 P. B 19l3 Bev. ; 

16 I. C. 796 : 3 P. W. B. 1913 Bev 

4 

-S, 77 l3) (a)— Civil or Revenue Court 

A suit for possession by the purchaser from a 
deceased occupancy tenant against one who claim¬ 
ed under a gift from the same tenant but the vali¬ 
dity of which was disputed by the plaintiff falls 
under S. 77 (3) of the Act and is cognizable by 
the Revenue Court. {Broadway^ J,) Ahmad Din 
v. Kishore Chand . 46 1. C 882: 

141 P. W. E. 1918. 

-S 77 (3) (a)—S«i7 by one proprietor 

against another for occupancy rights—Decree of 
Civil Court, if can be registered in Revenue Court 
-^Return of plaint. 

A suit by one proprietor against another for 
claiming occupancy rights in the land of the latter 
falls under S. 77 (3) {a) of the Act and is triable 
only by a Revenue Court. A decree by a Civil 
Court in a suit of such a nature cannot be regis¬ 
tered as that of a Revenue Court. In such cases 
Civil Courts should return the plaint for presen¬ 
tation to Revenue Couris. {Chevis, /.) Kirpa 
Ram V. Kirpa Ram. 

282 P. I. B. 1914 : 26 I. C. 89: 

166 P. W. B. 1914 

- S. 77 (3) (b) [D—Plaint going behind 

decree of Revenue Court—Civil Court cannot 
entertain. j 

Where the plaintiff in substance wanted to go i 
behind a decree of Revenue Court commuting 
rent from cash to kind held the Civil Court bad no 
jurisdiction, though plaintiffs asserted that defen¬ 
dants acted fraudulently in obtaining tbe decree 
of Revenue Court. {Campbell, J.\ Dalipa v. 
Barkkt Ali. 1923 Lab. 412. 

——S. 77 (3) (b)— Ejectment — Sub-tenant. 

A suit to eject a sub tenant on the death of the 
occupanv tenant without heirs who had granted 
tbe sub-lease is simply a suit in eiectment of a 
person holding under time expired lease and is 
not a suit falling under S. 77 (3) |b) of the Act. 
{Fenton, P. C.) Waswa Singh v. S. Mahana 
Singh. 34 I. C 248 : 1 P. W. B. 1916 (Bev.) 

-S, 77 (3) (c) [d)—Occupancy rightcreat¬ 
ed by widow — Reversioner's suit 

A suit by a reversioner to contest tbe 
validity of the creation of occupancy rights bv the 
widow is cognizable by a Civil Court. {Wilber- 
force, J.) Sards v. Lakhu. 56 I. C. 465. 

-S, 77 (3) (d)— Claim to establish occu¬ 
pancy right—Revenue Court 

A claim to establish a right of occupancy bv 
adverse possession is governed by S. 77 (3) (^) 
and no enquiry can be made into this question by 
tbe Civil Court. [Broadway and Abdul Raoof, JJ.) 
Bishen Singh v. Jaffar. 69 P. W* B. 1921. 
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- S 77 (3) (d)— Person ejected from tenancy 

under S. ^Z^Suit for possession of holding in 
Civil Court. 

A Civil Court has jurisdiction to try a suit for 
possession of the land as occupat cy tenant 
brought by a person who has been dispossessed 
from his tenancy in accordance with a notice 
issued under S. 43 of the Act, and who has been 
unsuccessful in a suit to contest his liability in 
ejectment, S 77 (3) {d) of the Act having no 
application to such a suit. 73 P. R. 1093 Foil. 90 
P. R. 1917 Dist. [Scott-Smith and Martineau, JJ.) 
Parman V. Jhassu. 61 I. C. 443 : 49 P. B. 1919. 

—'S- 77 (3) {d^—Civil and Revenue Courts 
—Suit by proprietors on death of occupancy 
tenant's widow. 

A suit by landlord to eject the reversioner on 
the ground that he is not entitled to succeed to 
the land as occupancy tenant thereol, on the 
death of the widow of the last male owner, is 
cognizable by a Civil Court only. 22 p. R. 1894. 
Ref. Ill P. R. 1916. Dist. {Shah Din, J.) 
GhULAM V. JOWALA SiNGH. 

103 P. B. 1918 : 130 P. I. B. 1918 : 48 I C. 363 : 

179 P. W. E. 1918. 

S 77 (3) (d)— Civil and Revenue Courts 
— Jurisdiction. 

A plaint filed in Civil Court for possession of 
certain land, wherein the plff. in order to succeed 
must establish a claim to a right to occupancy 
v^hich is within tha cognizance of a Revenue 
Court under S 77 (3) (d) of the Act and mast 
therefore be returned for presentation to the pro¬ 
per Court. {Soott-Smith, J.) Paraman v. Ghantu. 

46 I. C. 811 : 147 P. W. E. 1918. 

——-S, 77 (3) (d)—Proviso (1) and 100 (3)— 

Civil and Revenue Courts — Jurisdiction. 

A plaint filed in a Civil Court for possession of 
certain land wherein the plaintiff in order to 
succeed must establish a claim to a right of 
occupancy which is within the cognizance. 
[Chevis and Jones, JJ.) Jhanda v. Dataram. 

93 P. L. E. 1916 ; 36 I. C. 697 : 69 P. K. 1916. 

-S. 77 (3) (d)—Suit for declaration of ten¬ 
ancy by one proprietor against another—Triable 
by Revenue Court. 

According to S. 77 (3) (d) of the Punjab Tenancy 
Act a suit by one proprietor against another for 
a declaration that the former holds lands belong¬ 
ing lo the latter as aw occupancy tenant, can be 
tried only by a Revenue Court and the Chief Court 
will refuse to register a decree passed in such a 
case by a munsiff having no revenue power. The 
proper course is to return the plaint for pre¬ 
sentation to a competent Court. {Chevis, /.) 
Kirpa Ram v. Kirpa Ram. 

282 P. I. B. 1914 : 27 I. C. 89 : 

166 F. W. B. 1914. 

-S. 77 (3) fp)— Declaration of right tore- 

cover dues—Revenue Court, 

A suit for a declaration of a right to recover 
dues in kind is one arising out of the conditions 
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of a tenancy and is cognizeble only by a Revenue 
Court. iPtpon, J. C ) Hunnu Lal v. Bhoja Ram. 

73 I. C. 760. 

-S. 77 (3) Proviso [\)—Declaratory suit for 

rents not triable by Civil Court. 

A suit for a declaration that the plaintiffs are 
entitled to receive rent in kind and not in cash, is 
not triable by the Civil Courts and is covered by 
S. 77 (3) (1). But even if the contention that the 
suit is one for the correction of a revenue entry 
be sound it would be iriablo by a revenue court 
alone, and that the jurisdiction of the Civil Courts 
would be barred under S. 158 (2) (vii of toe Land 
Revenue Act. {ScothSmitli and Moti Sagar^ JJ.) 
Dasondhi V. Badar Bakhsh. 

4 Lab. 127 : 5 Lao. L. J. 336 : 1923 Lab 405. 

-S. 77 (3)—Prov. (1)—Scoi>c of—Return of_ 

plaint. 

When after having entertained the suit the 
Court reaches a point in the trial at which it 
holds that the plaintiff is a tenant and is suing 
as such, the proviso lakes effect and makes it 
incumbent on the Court to return the plaint for 
presentation to the Collector. {Abdul Raoof and 
Harris jn, JJ.) MuRiD Hussain v. Fasal Illahi. 

1922 Lab.17S. 

-S. 77 (3) (l|— Sh(/ for declaration—Plffs. 

not liable to pay rent as entered in Revenue re¬ 
cord — Jurisdiction. 

A suit for declaration that plffs. are not liable 
to pay rent as entered in the Revenue records 
falls within S. 74 (3| (1) of the Act. and is exclu¬ 
sively triable by a Revenue Court. {Broadway, 
J.) Swan Singh v. Rahman. 55 I. C. 739. 

--S 77 ( 1 ) —Civil and Revenue Court — 

Suit for injunction—User of site. 

Plffs occupancy tenants, sued for an injunc 
tion restraining defts. members of the proprietary 
body from preventing them using a certain site. 
Held, that as plffs. claimed to use the land not by 
reason of their having been enjoying the use 
for it for many years, the suit did not fall under 
S. 77 (3) (1) of t he Act and was cognizable by a 
Civil Court 44 P. R. 1914 Disl. {AJartineau, /.I 
Khairati V. iNDAR. 65 1. C. 720. 

--- S. 77 (3) (1)— S«*/ by tenants for posses¬ 
sion—Civil or Revenue Court. 

A suit by occupancy tenants against the land¬ 
lord for possession of the land in suit as a thrash¬ 
ing floor is within S. 77 (3) (1) of the Act and is 
cognizable by the Revenue Courts alone. 
{Johnstone and Chevis, J J.) Bir-Singh v. Kahan 
Singh. 44 P. R. 1914 ; 26 i. C. 602 : 

264 P. L. B. 1914. 

-Ss 77 (3) (1) and \00~Revenue payable by 

deft, paid by plaintiff—Suit to recover. 

A suit for the recovery ot the money from the 
deft, which the plaintiff w.w obliged to pay as 
land revenue when it was payable by the delt. is 
not cognizable by a Civil Court. {Chevis,J.) 
BucKMAN Devi v. Sain Das. 

45 F. W. B. 1912 : 13 LC. 401 : 

73 P. L. R. 1912. 


PUNJAB TENANCY ACT (XVI OF 1887), S. 84. 

-—S. 77 (3) (j) — Applicability— Jurisdic¬ 
tion 

Clause (;1 of S. 77 (3k applies only to suits 
between the person cUiming dues and cesses 
and the person by whom they are payable. 
Therefore a suit between parties each of whom 
claims entitled to collect such does, is r>ot govern¬ 
ed bv the clause when the persons by whom such 
dues are payable are not parlies thereto. Such a 
Suit is cosnizable by the civil Courts {Robert¬ 
son and Rattigan, JJ.) KamiRA v. LaLU. 

30 P. L. R. 1913 : 17 I. C. 907 : 

110 P. R. 1912. 

___s. 77 (3) {k'i—Limitation Act, Art. 120. 

A suit by a to-sharer in a holding under S.77 (31 
(k) of the Act fora share of the profits comes 
under Art. 120 of the Limitation Act. 23 Cal. 799 
28 All, 161, 37 All, 318 Kef. {Fenton, f. C.) 
Khadim Hussain Khan v. Murad Bibi. 

6 P. R. 1915 Rev : 

32 I. C. 103 : 7 P. W. R. 1916 Rev. 

-S 77 (3) {k)—Applicability—Suit for 

value of trees. 

S. 77 (3) {k) of the Act does not apply to a suit 
for ihe value of a tree on the ground that it is 
plffs own exclusive property even though tbe 
ending is that it is the joint property of the plain¬ 
tiff and the deft. 62 P. R. 1910 Dist. (S/ia/i Din, 

J.) Kanwal V. Sri. 10 P. R. 1911 ; 

9 I. C. 685 : 81 P. L. R. 1911 : 

50 P. W. R. 1911. 

-S, 77 (8) (n)—/ur*S(iic/io» — Civil or 

Revenue Court. 

The defts. held cultivating possession of the 
land in suit under the plffs. who were mortga¬ 
gees thereof. They had agreed to surrender pos¬ 
session to the plffs. and not to cultivate in future 
and promised that if they did cultivate the 
land in future they would pay Ks. 80 a year. The 
plffs. sued tor recovery of Rs. 16U alleging that 
defts. liad cultivated the land for two years con¬ 
trary to the agreement. Upon the question 
whether the suit was cognizable by a Civil or 
Revenue Court, /ir/ff, that as the object of the 
agreement was to enable plffs. to get back posses¬ 
sion of the land from the defts. who had agreed 
to give it up and to ensure Ibis object it was sti¬ 
pulated that the defts. should be liable to pay Ks. 

80 a year as damages, the agreement was not a 
lease and from the date of agreement the rela¬ 
tion of landlord and tenant, it it existed before, 
ceased to exist between the parties, and therefore 
the suit was cognizable by the Rev. Court under 
S. 77 (3) (rt). and that the compensation assessed 
in .accordance with the terms ol the agreement 
did not .atlect the jurisdiction of that Court. 
[Shah Din and Leslie Jones, JJ.) Karam ChaND 
V. Nawab Khan. 30 P. R 1917 : 

38 I. C. 580 : 41 P. W. R, 1917. 

-S. 64 {b)—Revision—Powers when to be 

e.xercised. 

The broad principle to follow ii to interfere in 
revision only where a refusal to interfere would 
result in injustice or a failure of justice. (If«y- 
nard, F. C.) Mahan Singh v. Narain Singh. 

1 P. R. 1914 Bev. 
25 I. C. 867 : 199 P. L. R. 19i5. 
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PUNJAB TENANCY ACT (XVI OF 1887), S. 84. 

— --S. 84 {S)Revision — M.Jiertal and 

technical irregularities. 

A technical irregularity is not a good ground 
lor revision. Tne powers under S. 84 (5) oi the 
Act will be exercised only where it is necessary 
lor doing substantial justice. Ttie inclusion in 
the notice ot ejectment and in the subsequent 
delivery of possession of a particular held, held 
in previous judicial proceedings to be part of the 
land from wh ich the tenants were not liable to 
ejectment is a material irregulairty, but the 
omission of the direction for ejectment, from tne 
order of dismissal oi the suit couiesimg the liabi¬ 
lity of ejectment, is only a technical irregularity. 
(Maynard, t'. C.j Hika v. MiHaL bi.MGri. 

4 P. K. I»i4. Kev. : 25 I. C. 831: 

188 F. L. E. I9i5. 

- ' ■■■ S t. 84 (3) and 98— Revenue Record — 

Presumption oj correctness. 

In a suit for arrears ot rent in respect of a 
holding, the entaes in the Jamabandi were-- 
“ In the ownersiiip column Shamilat Oeh and 
the cultivators column, certain tenants on oenali 
of Haidar 'Shan co*sharer OQe*third and Tola 
Singh two-third.*' Dett, pleaded that tney had 
paid in tue entire rent to Haidar Shah wuo was 
Ihen joined as dett. and he repudiated Tola 
Singu’s claim alleging that Tola Singh was out ot 
possession altogether and tnat toe entry in 
Jamabandi was wrong. Held, that a presump¬ 
tion ot correctness attaches to Keyenue Records. 
The proper course would have oeen to postpone 
the case tor two months to allow Haidai Shah to 
prove his exclusive title if so advised. If no suit 
was brought, the Court suould decide in favour 
^f the pltf. (fderedithi F* C'.j Tola Singh v. 
Muhammad. 6 P, W. &. 1912 Mev : 

16 I. C. 487: 64 P. L. K. 1812. 

' -S. 98—Cri»i7 Court does not get jurisdic¬ 

tion by reference. 

When a Revenue Court refers parties to a civil I 
suit under S. 98 of the Punjab Tenancy Act, the 
Civil Court does not thereby acquire jurisdic¬ 
tion to hear a suit which it would otheiwise be 
incompetent to entertain under all other provi¬ 
sions of law. (Pipon, J. C.) PUNNU Lal v 

Bhoja Ram. 73 I. G. 760* 

» 

— 8. 98— Postponement of — Limitation, 

Where the Bevenue authorities refuse to sanc¬ 
tion mutation of the land in suit in che plaiutiH's 
name, limitation begins to run from ihat date 
for obtaining declaration of title and is not post¬ 
poned by any reason of compliance with any 
jequisition made by Revenue authorities under 
S. 98. (Shah Dm, J,) Kalu v. Ram Lal. 

7l P. L. B. 1916 : 34 1. C. 968; 91 P. W. B. 1916. 

■8. 100 —Civil Decree—Registration as 
Revenue Court decree — Memo, of appeal sent to 
Revenue Court. 

Under S. 100 of the Punjab Tenancy Act, High 
Court has the power to order that a decree passed 
by a Civil Court be registered as a decree of a 
Revenue Court. Therefore the memo, of appeal 
was directed to be sent to Rev. Appellate 
Court after the registration ot the decree of tnat 
Court as decree of a Revenue Court. (Scot/ Smith 

C D— VOL. IV 75 


PUNJAB TENANCY ACT (XVI OF 1887), S. 153. 

and Moti Sagar, JJ.) Dasondhi t; Bader Baksh. 

6 Lah. L. J. 335: 4 Lah. 127: 1923 Lah. 406. 

-S. 100 (2)—Registering Collector's de¬ 
cree. 

S. 100 (2) of the Act gives the Chief Court po¬ 
wer to act only where it appears that the parties 
have not been prejudiced by a mistake as to 
jurisdiction. If the effect of registering the Col¬ 
lector's decree in a suit ot value under Rs. 500 
(Small Cause, if heard in Civil Courts) is to de¬ 
prive the defendant of all further remedy, the 
Chief Court will not intervene. (Kensington, C.J.) 
Nawab Khan v. Karam Chand. 56 P. B. 1914 : 
164 P. W. K. 1914: 26 I. C. 606: 235 P. L. B. 1914. 

---Ss. Ill and 112— Occupancy tenant — 

Rights of succession on alienation. 

The provisions of the Act in regard to the 
alienation of, and succession to, an occupancy 
tenancy may be overridden by an agreement valid 
under Ss. Ill and 112 of the Act. An agreement 
entered in a settlement record must be interpre¬ 
ted in a'reasonable manner and all the provisions 
in it must be taken into consideration. (Maynard, 
F. C.) Ram Chand v. Kishan Chand. 

53 I. C. 631 : 2 P. B. 1919 Rev. 

——Ss. Ill and 112 — Claim based on agree¬ 
ment—Agreement how proved. 

A collection of a deceased occupancy tenant 
claiming to succeed to the tenancy upon an ag¬ 
reement must prove the agreement in one of the 
three following ways:—(1) By producing a docu¬ 
ment containing terms agreed upon between par¬ 
ties; (2) By an entry made before 18th November 
1871 and attested by proper officer in the record 
of regular settlement sanctioned by the Local 
Government; (3) By an entry in Record-of-Rights 
made after the above-mentioned date or an entry 
in the Annual Record prepared under the provi¬ 
sions of the Punjab Land Revenue Act, 1887. 
An entry in No, 2 is by law presunaed to be an 
agreement and its production is sufficient but an 
entry in No. 3 not being so, the party relying on 
it has to prove that it embodies the terms of the 
agreement between the parties. In the absence 
of express intention to the contrary agreements 
recorded in a Settlement Record are not intended 
to take effect after tbe expiry of the period of 
settlement. {Chevis and Shadi Lal, JJ.) HiRA v. 
Muhamadi. 16 P. B. 1916: 64 P. L. B. 1916: 

26 I, C. 404: 21 P. W. B. 1916, 

-S. Ill— Quarabattis— Succession — Agree¬ 
ment. 

The quarabattis of a deceased occupancy ten¬ 
ant succeed to the land in suit under S. Ill of tbe 
Act in the absence of an agreement to that effect. 
(Shah Din and Agnew, JJ.) Labhu v. Ganda 
Singh. 2 P. L. B. 1914: 20 I. C 628: 

186 P. W. E. 1913. 

-S. 153 (h) (ii)— Bye-law 18— Construction 

—Appointment of agent without notification. 

Under bye-law 18. the agent shall be held to 
be appointed v\hen the owner has duly notified 
the same in writing to the Engineer Secretary 
and no agent can be recognised as an agent 
unless and until his appointment is so notified. 
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PUBAEUDI. 

Failure to notify renders the owner liable ro the 
penalty provided in cl. (4) of the bye law. {Ratti- 
y.) Emperor v. Bbja Ram. 

61 P. W. B 1911 (Cr.) : 
14 I. C. 198 : 13 Cr. L. J. 193 : 21 P. R. 1911 (Cr.) 

PURAKUDl. 

Sec Land Tenure. 

PUECHASEE. 

(1) C. p. Code., O. 21. Rr. 93 and 94. 

(2) T. P. Act. Ss. 54 and 55. 

PUBOHIIT OFFICE. 

See (1) Hindu Law—Religious Office. 

(21 T. P. Act. S. 6. 

PUTRA PAUTRADI. 

Set (Ij Deed—Construction. 

l2i Deed—Will -Construction. 

(3) Grant. 

(4) Hindu Law—Gift—Will. 

(5) Words and Phrases 

PUTRAVAKASAM GIFT. 

Malabar Law. 

PYATBAINGS. 

See Buddhist Law. 

QUANTUM MERUIT. 

Sec Contract Act, Ss. 69, 70 and 73 . 

QUARRIES. 

See Mines and Minerals. 

QUASI EXECUTOR DE SON TORT. 

Sec (11 Executor. 

{2t Will. 

QUASI JUDICIAL ORDER. 

See (1) Judicial Order. 

(2) Judicial Proceedings. 


RAILWAY COMPANY RULES. R. 67. (G. T. P.) 

QUESTION OF LAW. 

See C. P. Code., Ss. 100, 110. 

RABID ANIMAL. 

See Animal, 

RAILWAY RECEIPT. 

See also (1) Contract Act, Ss. 107, 178, 

(2i Railways Act. 

- Assigiunent when passes title. 

Assignment of Railway receipts passes title to- 
the goods only when they are proved to be nego¬ 
tiable. \Robinson and Maegregor, JJ.) Aruna- 
CHELLAM CHETTY V. Ko PO YaN. 

1 Bar. L. J. 90 : 11 L. B. R. 341 : 1933 Rang. 1. 
RAILWAY COMPANY RULES, 

- Rules for the guidance of Public and 

Railway Officials having business on Railway 
Premises. 

The desire ot a person to see his friend off 
does not constitute business especially when his 
friend does not require any assistance from him. 
{Retd, C. y. and Kensington, J.) E. I. Ry. Co. v. 
Moti Sagar. 116 P. L. R. 1911: 36 P. B. 1911: 

9 I. C. 1011: 102 P. W. B. 1911. 

———R 67 (G. I. P.) Change of maund rate 
into waggon rale. 

Where a Railway Cottpany has accepted a 
consignment of goods and charged for their con> 
vcyance at maund rate, the maund rate cannot 
be changed into waggon rates for though the 
Company may have under the consignment note, 
the right of re*measuTement, re-weigbment, re¬ 
classification and re-calculations of rates at desti¬ 
nation, this is not a cate of re-calculation. {Haner‘ 
jee, J .) Allauddin Hadi v. G. I. P. Railway 
Company. 84 1. C 104. 


INDIAN RAILWAYS ACT (IX OP 1890.) 


STATUT1-: INDKX. 


Absolute sanction for railway opcn»ng, S. 19 (4) 
Accident, omission to give notice of. 8. 103 
Accidents, Ss 83—87 iCh. V1U.‘ 

Accidents at sea, limitation of liability of Railway! 
Company for, S. 82 j 

Accidents on Railway, Reports of, S. 83 
Accidents, power to make rules about inquiries 
into. S. 84 

Accidents, power to make rules about notices' 
for. S. 84 

Accidents. Submission of return of, S. 85 
Accident, temporary entry on land to prevent, S. 9 
Accommodation works, S. ll 
Acts of children, endangering safety of persons 
travelling by railway, S. 130 

Adminietration. Railway defined, S. 3, (6) 

Agents, representation of, in Courts, S. 145 


Agreement with Governor-General for construc¬ 
tion of rolling stock, S. 49 

Agreement with Governor-General for lease of 
rolling stock, S. 49 

Alteration of pipes, wires and drains, S 8 

Altering pass or ticket. S. 116 
Alle*'nativc character of remedies, S. 98. 

Amendment of Indian Penal Code, S, 149 
Amendment of Sindh-Pi'shin Railway Act, 1887, 
S. 150 

Animals. Burden of proof in suits of loss of, S. 76 
Appeals irom orders of Railway Commission. S. 
31 

Appointment of Inspectors, S. 4 
Appointment of Railway Commission by Gover- 
I nor-General. S. 26 ( 1 ) 
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Arrest for offences under Ss. 100,101, 119,120 
121, 126. 127, i28, 129, and 130 (0. S. 131 
Arrest oi persons likely to abscond or unkno*vn, 
S. 132 

Articles of glass, Sch. 

Articles of marble, Sch. Il’(lt) 

Articles of special value, liability of Railway 
Company as a carrier of, S. 75 
Articles, Plated, Sch. 

Articles to be added further by Governor-General 
Sch, II-(s) 

Articles to be declared and Insured, Sch. II 
Art pottery, Sch. II-(j%) 

Assessors, S 33 
Assessor’s capacities. S. 33 (i) 

Assessors, remuneration to, S. 33 (2) 

Attempt to travel without proper pass or ticket, 
S. 112 

Authority of Railway administration to do neces¬ 
sary work, S. 7 
Bank notes, Sch II-(A) 

Bar of ordinary courts in matters cognizable by 
Railway Commission, S. 41 
Bars, S. 13 

Bengal Embankment Act, 1882. Ss. 16 and 17 
Repeal of, Sch I, art. 5 
Bills of Exchange, Sch lI-(/i) 

Bridges, roads over and under, S. 14 
Burden of proof in suits of loss of animals and 
goods, S. 76 

Capability of assessors, S, 33 (1) 

Carriage in motion, entering into, S. 118 
Carriage of passengers, Ss. 62—72 (Ch. VI) 
Carnage of property, Ss. 53—62 (Ch. VI.) 

Carriers Act. 1865. Repeal of, Sch I. art. 1 
Carvings, Sch II-|;) 

Cases to be referred to Railway Commission, 
S. 28 

Cattle trespass, S. 125 

Certificaiion by railway servant in charge of work 
S.21-A 

China wares, Sch Il-tJfe) 

Clocks of any description, Scb II-{e) 

Clothes, golden and silver laced not of men 
wearing uniform Sch II-(c) 

Clothes, Golden and Silver tissued, not of men 
wearing uniform. Sch. n-(c) 

Collector, defined. S. 3 (18) 

Commencement of Act. S. 1 (3) 

Communication between passengers and railway 
servants in charge, S. 62 
Commissioners, lay, S. 26 (4) 

Commission, Railway, Ss. 26—42 (Ch. V) 
Compartment tor females, reservation of, S. 64 
Compelling passengers to enter carriages already 
full, S. 102 

Comoensation for injuries to officers and soldiers 
and followers on duty, S. 79 
Compensation for losses, notification of claims 
for, S. 77 

Compensation, payment of, for damage consequent 
on lawful exercise of power,'S 10 
Compulsory medical examination of persons in¬ 
jured by accidents, provisions for, S. 86 
Conditional sanction for Railway opening, S. 19 

(4) 

Conditional sanction to re-open a closed railway, 
S. 24 (3) 

Constitution of Railway Commission, S.'26 


Constitution of Railway Commission in Session 
S. 29 

Construction of rolling stock, agreement with. 

Governor General for, S. 49 
Construction of works, Ss. 7—16 (Ch. Ill) 

Contravention of Ss. 16, 18. 20. 21 and 24 Penalty 
for, S. 88 

Control of Governor-General on the control of 
Railway’s powers. S. 7 (2) 

Coral, Sch. 

Costs of proceedings in Commissions, S. 35 
Dangerous goods, S. 59 

Dangerous goods, unlawfully bringing on Rail¬ 
way, S. 107 

Defacing pass or ticket, S. 116 
Defacing public notices, S, 111 
Delay in submitting returns under S. 52 ai^d 85 
penalty for, S 92 

Delegation of powers of Governcr-General, S. 144 
Delegation of railway opening powers to Inspec¬ 
tors, S. 25 

Disobedience of omnibus drivers to the Railway 
Servants* orders, S. 123 

Disposal of differences between Railways carry¬ 
ing joint traffic. S. 48 

Disposal of fines for travelling without ticket and 
transferring any half of it, S. 115 
Disposal of unclaimed things, S. 56 
Dissolution of Railway Commission, S. 39 
Documents, evidence of, S 37 
Drains, alteration of. S. 8 
Drunkenness, S. 100 
Drunkenness on Railways, S. 120 
Duties of Inspectors. S. 4 

Duty of Railway to arrange for receipt and des¬ 
patch of goods, S. 42 
Ebony. Sch. Il-f^) 

Endangering the safety of persons, S 101 
Endangering safety of persons in railway by acts 
of children, S. 130 

Endangering safety of persons in Railway by 
rash or negligent act, S. 129 
Endangering safety of persons in Railway by 
wilful act or omission, S. 128 
Engravings Sch. II-(;) 

Entering carriage in motion, S. 118 

Entrance into compartment over full or reserved 
S. 109 

Entrance into compartment, resistance to, S. 109^ 
Establishment of ferries for traflfic.S 51 
Establishment of roadways for traffic. S. 5l 
Evidence of documents, S. 37 
Exceptional provisions, S 21 
Execution against Railway propery, Restriction 
on, S. 136 

Execution of order of High Court, S 36 
Execution of order of Railway Commission. S 36- 
Exhibition of passes and tickets, S. 69 
Exhibition of quoted rates to public of authority, 

S. 60 

Exhibition of time-tables and fare-tables at 
stations, S. 65 

Exoneration from responsibility for falsely 
described goods, S. 78 
Extent of the Act. S 1. (2) 

Facilities and equal treatment, provisions for^ 
where ships and biats are used, S 44 
Facilities, Railway, Ss. 42—47 (Ch. V) 

Facilities to Inspectors. S. 6 ’ ■ 
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Failure to maintain communication between rail¬ 
way servants and passengers, penalty for, S 94 
Failure to reserve compartment for females, 
penalty for. S 95 

Failure to show quoted rates, S 99 
False account of goods, giving of. S 106 
Falsely described goods, exoneration from res¬ 
ponsibility for, S 78 
False returns. S 105 

I'are-tables, exhibition of, at stations, S. 65 
Females, reservation of compartment tor, S 64 
Fences, S. 13 

Ferries for traffic, establishment of, S. 51 
Ferry, defined, S. 3 (2) 

Finality of Kail ay Commission’s orders, S 40 
Fines for Iravelhng without ticket and trans¬ 
ferring any half oi it, disposal of, S. 115 

Followers on duty, compensation for injuries to. 
S# 75 

Forfeiture by Railway Companies. Ss. 87—99 
(Ch 1X) 

Furs, Sch, n*(/i) 

<iates. S. 13 

Gates, improperly shutting of. S. 124 
Gates, opening of, S. 124 
General. Ss. 47—53 
Giving false account of goods, S. 106 
Glass articles. Sch. Il-(ft) 

Gold and silver, Sch I['(<7) 

Gold and silver coined, Sch. II a 
Gold and silver manufactured. Sch Il-(fj) 

Gold and silver unmanufactured. Sch. n-(«) 
Golden and silver laced clothes, not of men 
wearing uniform, Sch. Il-(c) 

Golden and silver tissued clothes not of men 
wearing uniform, Sch. II-(c) 

Goods, burden of proof in suits for loss of, S. 76 
Goods, dangerous and offensive. S. 59 
Goods, defined, S. 3 (9) 

Goods, duty ol railway to arrange for impartial 
receipt and despatch of, S. 42 

Goods through booked, compensation for injuries 
to, S. ^0 

Governor-General, delegation of powers of, 
S. 144 

Governor-General, mode of signifying communi¬ 
cation from, S. 139 

Governor-General’s control on Railway’s powers 
S. 7 (2) 

Governor-General to hear special reports of 
Railway Commission. S. 38 
Governor-General to sanction the power of 
engines, S. 16 

Governot-General s power to make rules for 
Railway Commissions, S. 34 
Government sanction necessary for opening of 
Railway, S. 18 
Government Securities. Sch. 

Government Stamps. Sch. Il-ig) 

Gross charges, requisition on Railway Company 
for details of, S. 61 

Grounds for order to close Railway, S. 23 (2) 

High Court Judge to be the Law Commissioner. 
S. 26 (3) 

Fligh Court's order, execution of, S. 36 

HjghCouttto hear appeal from Railway Com¬ 
mission, S 31 (2) 

Hundies, Sch. 

mproperly shutting of gales, S. 124 


Improper travelling on Railway, S. 118 
Indian Renal Code, amendment of, S. 149 
Indian Railways Act, 1879, repeal of, Sch. I, Art 2 
Indian Railways Act. 1883, repeal of. Sch I, Art 3 
Indian Tramways Act, 1886, Sec 49. repeal of, 
Sch. I. Art 4 

Infectious person, permitting person to travel by 
Railway. S. 117 

Injuries to through booked goods, suits for com¬ 
pensation for, S. 80 
Inland water, defined, S. 3 (3) 

Inspection of Railways, 9s. 4—7 (Ch II) 

Inspector, defined, Ss. 3 (8) 

Inspector’s appointment and duties, S. 4 
Inspectors, delegation of Railway opening 
powers to, S. 25 

Inspectors, facilities to. S. 6 
Ini>pector’s inspection necessary before Govern¬ 
ment sanction, S. 19 (1) 

Inspector’s powers, S. 5 

Inspector’s report and Governor-General’s sanc¬ 
tion to reopen a Railway, S. 24 (2) 

Inspector’s report, postponement of Railway 
opening upon, S. 19 (2) 

Ivory, Scb. Il-fj)) 

Jewellery, Sch. n-(d) 

Joint traffic, disoosal of differences between 
Railways carrying, S. 48 

Jurisdiction of Railway Commission, restricted 
in special cases, S. 27 

Jurisdiction under Act. Magistrates having, S. 133 
Land, temporary entry on, to prevent accident,S.9 
Land, temporary entry on, to repair, S. 9 
Lace, Sch. II-(w) 

Law Commissioner, High Court Judge to be, 
S. 26 (3) 

Lav Commissioners. S. 26 (4) 

Lease of rolling stock, agreement with Governor 
General for, S. 49 

Level-crossing, obstruction to, by unnecessarily 
keeping rolling stock on rails. S. 104 
Liability of Railway Company as a carrier of 
articles of spc'-ial value, S. 75 
Liability of Railway Company for accidents at 
sea, limitation of, S. 82 

Liability of Railway Company for luggage, S. 74 
Lien for other charges, S. 55 
Lien for rates. S. 55 
Lien for terminals, S. 55 

Limitation of appeal from Railway Commission's 
order, S 31 (3) 

Limitation of liability of Railway Company for 
accidents at sea, S. 82 
Lithographs. Sch II-i/i 
Load for wagons, m'^ximum, S. 53 
Loc.il authorities, taxation of Railways by, S, 135 
Local authority, defined, S. 135 (5) 

Local authority’s power to cause additional 
accommodation works, S. 12 
Locomotives, right to use, S. 16 
Magistrate’s permission to fell trees, S. 15 
Maintenance of works, Ss. 7 — 16 (ch. Ill) 
Magistrates having jurisdiction under Act, S. 133 
Malicioiisly hurting or attempting thereto the 
persons travelling by railway, S. 127 
Malicious wrecking or attempting to wreck 
a train, S. 126 

Managers, representation of, in Courts, S. 145 
Maps, Sch. II-(j) 
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Marble articles, Sch. II-(A) 

Material alterations of railway, application of 
S. 17. S. 20 

Material alterations of railway, application of 
S. 18, S. 20 

Material alterations of railway, application of 
S. 19. S. 20 

Maund, deBned, S, 3 (17) 

Maximum load for wagons, S. 53 
Maximum number of passengers for each 
carriage, S. 63 

Means of communication in a train, needless 
interference with, S. 108 
Measure of responsibility of Railway Company 
as carrier of animals, S. 72 
Measure of responsibility of Railway Company 
as a carrier of goods, S. 72 
Mode of signifying communication from 
Governor General, S. 139 
Musical instruments. Sch. ll-(r) 

Musk, Sch. II*(q) 

Needless interference with means of communi¬ 
cation in train, S. 108 

Negligence about carrying capacity of rolling 
stock, Penalty, S. 93 

Negligent act endangering safety of persons in 
railway by, S. 129 

Non-compliance with decision under S. 48, 
Penalty for. S, 91 

Non-compliance with S. 13, Penalty for, S. 87 
Non-exhibition of certain documents at stations, 
penalty for, S. 89 

Non-fulfilment of conditions, sanction void upon, 

S. 19 (5) 

Notices by Railway administration, Service of, 
S. 141 

Notice of accident, omission to give, S. 103 
Notice of intended opening of Railway, S. 17 
Notice served by post. Presumption where, 
S. 142 

Notices on Railway administration, mode of, 
S. 140 

Notification of claims for compensation for losses, 
S. 77 

Notification of claim for refunds, S. 77 
Nuisance on Railway, S. 120 
Number of passerges of each compartment, 
maximum, S. 63 

Obstructing level crossings by closure, S. 104 
Obstructing level crossings by unnecessarily keep¬ 
ing rolling stock on rails, S. 104 
Obstructing railway servant on duty, S. 121 
Occupier’s power to cause additional accommoda¬ 
tion works, S. 12 

Offences of railway servants. Ss 99—131 (Ch. IX). 
Offences under Ss. 100, 101, 119, 120, 121, 126 
127, 128, 129, 130 fi), S. 131 
Offensive goods, S. 59 

Offensive goods, unlawfully bringing on railway. 
S. 107 

Officers on duty, compensation for injuries to. 
S. 79 

Oils to use iter and perfumes, Sch. ll-fg) 
Omission, endangering safety of persons in rail¬ 
way by, S. 128 

Omission to give notice of accident, S. 103 
Omission to give notice of accidents, Penalty for 
S. 96 

Opened railway, power to close, S. 23 


Opening of gates, S. 124 

Opening of railway, notice of intended, S. 17 
Opening of railways, Ss. 16—26 (Ch. IV) 

Opening of railways, power to make rules about, 
S. 22 

Operaiion of orders of Railway Commission, S. 32 
Opium, Sch. Il-(o) 

Order of Railway Commission, execution of, S. 36 
Oiders for money payment, Sch. 

Orders of Railway Commission, appeals from, 
S. 31 

Orders of Railway Commission, operation of, 32 
Ordinary courts barred in certain matters cogni¬ 
zable by Railway Commission, S, 41 
Other charges, lien for, S. 55 
Other securities for money payment, Sch. II-(/t) 
Other works of art, Sch. II-(;) 

Over and under-bridges, S. 14 
Over-full compartment, entrance into, S. 109 
Owner’s power to cause additional accommoda¬ 
tion works, S. 12 
Paintings, Sch, 

Pass, attempt to travel without. S. 112 
Pass, defacing or altering of, S. 116 
Pass, defined, S. 3 (16) 

Passengers and Railway Servants, communica¬ 
tion between, S. 62 

Passengers' carriage. Ss. 62—72 (Ch, VI) 
Passengers, compelling them to enter already full 
carriages, S. 102 

Passengers with injection, power to refuse to 
carry. S. 71 

Passengers with tickets but no accommodation,. 
Provisions for, S. 67 

Passes, exhibition and surrender of, S. 69 
Pass, prohibition against travelling without, S. 68^ 
Pass, travelling wiih insufficient, S. 113 
Pass, travelling without, S. 112 
Payment of compensation for tiamage consequent 
on lawful exercise of power, S. 10 
Pearls, Sch. 

Penalties and offences, Ss 87—135 (Ch. IX) 
Penalty for omitting to give notice of accidents, 
S. 96 

Penalties, Recovery of, S. 97 
Penally for failure to reserve compartment for 
females, S. 95 

Penalty for contravention of, Ss. 16, 18, 20, 31. 
and 24, S. 88 

Penalty for negligence about carrying capacity 
of rolling stock. S. 93 

Penalty lor non-compliaoce with decisions under 
S. 48. S. 91 

Penalty for non-compliance with S. 13, S. 87 
Penalty for noo-exhibition of certain documents 
at stations. S. 89 

Penalty for not maintaining communication bet¬ 
ween passengers and railway servants, S. 94 
Penalty lor not making rules under S. 47. S. 90 
Penalty for submitting return under Ss. 52 and 85. 
S.92 

Permission of Magistrate to fell trees S. 15 
Permitting infectious person to travel by Rail¬ 
way, S. 117 

Persistance in smoking after warning. S. 110 
Persons, endangering the safety of, S. 101 
Persons likely to abscond, arrest of. S. 132 
Persons travelling by Railway, maliciously hurt¬ 
ing or attempting thereto, S. 127 
Persons unknown, arrest of, S. 132 
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Photographs. Sch, 11*0) 

Pipes, alteration of, S. 8 
Place oi trial, S, 133 
Plated articles. Sch. U-(6) 

Postponement of Railway opening on inspector’s 
report. S, 19 (2) 

Post, Presumption where notice served by, S. 142 
Pcttery, Sch. II-(A) 

Power for local authority to cause additional ac¬ 
commodation works, S. 12 
Power for occupier to cause additional accommo¬ 
dation works, S. 12 

Power for owner, to cause additional accommoda. 
tion works, S. 12 . 

Power for rules about opening of Railways, S. 22 
Power of Governor-General to dispense with such 
notice, S. 17 (2) 

Power of Governor General to make rules for 
commission, S 34 

Power of Railway Commission to fix terminals 
S. 46 

Powers of Railway company to enter into work¬ 
ing agreements, S. 50 

Power of Railway company to impose conditions 
ter working traft^c, S. 54 

Power of Railway company to take indemnity on 
delivery of certain goods, S. 57 
powers, of Governor-General, delegation of. 
S. 144 

Powers of Inspectors, S. 5 
Powers of Railway Commission, S. 30 
Powers ot Railway opening, inspectors delegated 
for, S. 25 

Power to close an opened Railway. S. 28 
Power to extend act to steam tramways, S. 147 
Power to make rules about inquiries into accid¬ 
ents, S 84 

Power to make rules about notices of accidents, 
S. 84 

Power to refuse to carry passengers with infec¬ 
tions, S, 71 
Precious stones, Sch. 

Preliminary. Ss. 1 —4(Cb. 1) 

Presumption where notice served by Post, S. 142 
Proceedings in Commissions, costs of, s. 35 
Procedure. Ss. 131—135 (Cb. IX) 

Procedure lor summary delivery to Railway com¬ 
pany of property detained by Railway servant 
S. 138 

Procedure in sai.ctioning the Railway opening 
8. 19 

Prohibition against travelling without pass, 8. 68 
Prohibition against travelling without ticket. 
S. 68 

Promissory notes. Sch. ll-ffi) 

Property, carriage of. Ss. 53—62 (Ch. VI) 

Provisi )n lor Railway company carrying luggage. 
S. 74 

Provision for passengers with tickets but no ac¬ 
commodation, S. 67 
Provisions, Exceptional, S. 21 
Provisions for Compulsory medical examination 
of persons injured by accidents, S. 86 
Provisions for equal treatment where boats are 
used, S 44 

Provisions for equal treatment where ships, are 
used, S. 44 

Provisions for facilities where boats are used 
S. 44 


Provisions (or facilities where ships are used, 
S. 44 

Provisions for railway company carrying animals, 
8. 73 

Provisions, supplemental, Ss. 135—150 (Ch. X) 
Provisions with respect to rules, S. 143 
Public notices, defacing, S. ill 
Public servants. Railway servants as. under Ch. 
IX of I. P. C-. S. 137 

Quoted rates, exhibition to public of authority. 

S 60 

Quoted rates, failure to show, S. 99 

Railway accidents. Report of, S. 83 
Railway administration, authority of, to do all 
necessary work, S. 7 
Railway administration defined, S. 3 (6) 

Railway as carriers, responsibility of, 8s. 72—83 
iCb. Vll) 

Railway carrying luggage, provision (or, S. 74 
Railway Commissions and traffic facilities, Ss. 26 
-47 (Ch. V) 

Railway Commission’s constitution in session, S. 
29 

Railway Commission, constitution of, S. 26 
Railway Commission's dissolution, S. 39 
Railway Commission’s jurisdiction restricted in 
special cases, S. 27 

Railway Commission’s order, Execution of, S. 36 
Railway Commission’s orders, finality of, S. 40 
Railway Commission’s order. Limitation ol appeal 
from, S. 31, 3 

Railway Commission’s orders, appeals tiora, 
S. 31 

Railway Commission’s orders, operation of, S 32 
Railway Commission’s powers, 8. 30 
Railway Commission’s powers to fix terminals. 
S. 46 

Railway commission's special reports submitted 
to Governor General, 8. 38 
Railway companies, forfeiture by, Ss.87—99 |Ch. 
IX) 

Railway company as carrier of animals, measure 
of responsibility of, 8. 72 
Railway company as carrier of goods, measure of 
responsibility of, 8. 72 
Railway company defined, S. 3 15) 

Railway company's power to impose conditions 
for working traffic, S 54 

Railway company's power to take inuemnity on 
delivery of ctTtain goods, S. 57 
Railway company’s powers to enter into work¬ 
ing agreements, S. 50 

Railway, defined, S. 8 (4) 

Railway, drunkenness and nuisance on, 8. 120 
Railway, improper travelling on, S. 118 
Railway, notice of intended opening of, S. 17 
Railway opening, power for rules about, S. 22 
Railway opening, Procedure in sanctioning of, S.19 
Railway opening, sanction ot Government, neces¬ 
sary for, S, 18 

Railway, power to close an opened, S. 23 
Railway property, restriction on execution 
again.st, 8. 136 

Railway, reopening of a closed. S. 24 
Railway servaol, defined, S. 3 (7) 

Railway servant in charge of work, certification 

by. S. 2l (a) 

Railway servant, matters supplemental to, S. 11 
Railway servant on duty, obstruction to. S, 1248, 
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i^ailway servants, as public servants for Chapter 
IX of I. P. C, S. 137 

Railway servants, offences of, Ss. 99—131 (Ch.IX) 
Railway servant’s orders, disobedience of om 
nibus drivers to, S. 123 

Railway servants, rules for conduct of, S. 47-(e) 
Railway, suppletnental matters to. S. 148 
Railways, Inspection of, Ss. 4—7 (Ch. U) 
Railways, opening of, Ss. 16—26 (Ch. IV) 
Railways, working of, Ss. 47—72 (Cn Vi) 

Rasb act, endangering safety ol persons in Rail¬ 
way by, S. l'^9 
Rate, defined, S. 3 (13) 

Rates, Lien for, S. 55 

Recovery of Penalties. S. 97 

Referencejof cases to Railway Commission. S. 28 

Refunds, notification of claims for. S. 77 

Refusal to desist from trespass. S. 122 

Remuneration to assessors, S. 33 (2) 

Removal of trees dangerous to railway working. 
S. 15 

Removal of trees obstructing Railway working, 

Reopening of a closed railway, S. 24 
Requirements against postponement of Railway 
opening, S. 19 (3) 

Requisition on Railway Company for details of 
gross charges. S. 61 

Requisitions tor written accounts of description 
of goods. S. 58 

Repairing, temporary entry on land for, S. 9 
Repeal, S. 2 

Report of Railway accidents. S. 83 

Report to Governor General within 72 hours after 
entry, S. 9 (2) 

Representation of managers and agents in courts, 

S. 145 

Reservation ol compartment for females, S- 64 
Reserved compartment entrance into, S- 109 
Resistance to entry into compartment not full 
S. 109 

Responsibility of Railway as carriers, Ss. 72—83 
(Ch VII) 

Restriction of Railway Commission’s jurisdiction 
in special cases, S. 27 

Restriction on execution against Railway Pro¬ 
perty, S. 136 
Returns, falf^e, S, 105 
Returns of Railway revenue, S. 52 
Return tickets, S. 70 

Return ticket, transferring any half of, S. 114 
Right to use locomotives, S. 16 
Roads over bridges, S. 14 
Roads under bridges, S. 14 
Roadways for traffic, establishment of, S. 51 
Rolling Stock, defined, S. 3 (10) 

Rules tor accommodation of passengers, S. 47 (b) 
Rules for carrying infectious passengers, S. 47 (d) 
Rules for offensive goods, S. 47 (c) 

Rules for regulating the mode of rolling slock, 

s. 47 (a) 

Rules for retaining goods of consignee, S. 47 (f) 
Rules for use of Railway, S, 47 (g) 

Rules, provisi ms with respect.to, S. 143 
Rules to be approved of by Governor General S 
47(3) 

Safety of persons, endangering the, S. 101 
Sanction absolute for Railway opening, S. 19 (4) 
Sanction conditional for Railway opening, S. 19 
- (4) 


of conditions 


Sanction conditional to reopen a closed railway 
S 24 (3) 

Sanctioning the railway opening, procedure in 

Sanction of Governor General for rules, S. 47 (31 
Sanction of Government, necessary fer Railwo^ 
opening, S. 18 

Sanction void on non-fulfilment 
S. 19 (5) 

Sandalwood, Sch. II (p) 

Sandalwood oil, Sch, II ( 9 ) 

Screens, S. 13 
Sculpture, Sch Il-(y) 

Season tickets, S. 70 
Section 81, Repeal of, S. 81 
Securities, Goveroraent, Sch II-(/) 

Scientific instruments,.Sch ll-(r) 

Servant,.Railway, defined. S 3(7; 

Service of notices by Ry. administrations S. 141 
Services of notices on Ry administrations S*" 140 

Services, undue preference to unequal rates for 
S • 43 


Session, constitution of Railway Commission in. 

Shawls, Sch. II-()«) 

Silver and Gold, Sch. ll-{a) 

Silver and gold, coined. Sen Il-(rt) 

Silver and gold, manufactured Sch. n-{a) 

Silver and gold, uncoined. Sch Il-(a) 

Silver and gold, unmanufactured, Sch II-(nJ 
Sindh Pishin Ry. Aci (1887), Amendment of S 150 
Smoking against consent of fellow passengers, 

w» X XU 

Soldiers on duty, compensation of injuries to S 79 
Special reports of Ry. Commission to be submitted 
10 Governor General. S. 38 
Stamps, Government, Sch. II (g) 

Steam tramways. Power to extend Act. to S 147 
Stock, rolling, defined. S. 3 (10) 

Submission of return of accidents, S, 85 

Suits for compensation for injuries to through, 
booked goods, S. 80 ® 

Summary delivery to Ry. Company of Prooertv 
detained by Ry. servant, Procedure on S 138 ^ 

Supplemental matters to , Railway and railwav 
servant, S. 148 ^ 

Supplemental! Provisions. Ss. 135—150 (Ch X) 
Supplementary Character of remdies, S. 98 ' 
Supply of tickets on payment of fares, S 66 
Surrender of passes and tickets, S. 69 

Taxation of Railways by local authorities S 135 

Inspector of Raiiwav 

o. 21 (b) 

Temporary entry on land to prevent accident S 9 

Temporary entry on land to repair S 9 

Terminals. S. 45 
Terminals, defined. S. 3 (14) 

Terminals, lien for, S. 55 

Terminals Power of Ry Commissionlto fix S 46 
Through Traffic, defined, S. 3 I12j 
Ticket, altering or delacing of. S. 116 
Ticket attempt to travel without. S 112 
Ticket, defined S. 3 (16) 

Ticket prohibition against travelling without, S.68. 
Tickets, exhibition and surrender of. S 69 
Tickets, return and season, S. 70 
Ticket supply on payment of fares S. 66 
Ticket, travelling without, S. 112 
Timepieces of any description. Sch Il-(e). 

Time tables Exhibition of. at Stations. S. 65. 
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Title-deeds Scb 
Title, of ihe Act S. 1 (1) 

Traffic, defined S. 3 (2) 

Traffic facilities and Kailway Commissions, Ss. 26 
~47(ChV) 

Traffic, through, defined S, 3 (12) 

Traffic undue preference to unequal rates for like, 

8. 43 

Train, malicious wrecking or attempt thereto, S. 
126 

Tramway, defined, S 3 (1) 

Transferring any half of return ticket, S. 114 

Travelling beyond authorized distance, S. 113 

Travelling with insufficient pass, S. 113 
Travelling without proper pass. S. 112 
Travelling without proper ticket, S. 112 
Tree? dangerous to Railway working, removal of. 

S. 15 

Trees obstructing railway workings, removal of. 
S. 15 

Trespass, S- 122 
Trespass of cattles, S. 125 
Trial, place of. S. 134 
Trinkets, Sch Il-(d) 

Unauthorized distance, travelling in, S. 113 


Unclaimed things. Disposal of, S. 56 

Undue prelcrence to unequal rates for like 
traffic, S. 43 

Undue peiference to unequal rates for services, 
S. 43 

Unlawfully bringing dangerous goods on Rail¬ 
way, S 107 

Unlawfully bringing offensive goods on Railway, 
S. 107 

Uowroughi and unmanufactured silk, Sch. Il*(li) 

Wagons, maximum load for, S. 53 
[ Watches. Sch. II-(c) 

! Water, Inland, defined, S. 3 (3) 

Wilful act. endangering safety of persons in 
Railway Co., S. 128 

Wires, alteration of, S. 8 

Working of radways. Ss. 47—72 (Ch VI) 

Working traffic, Power of Ry. company to impose 
conditions on, S. 54 

Works construction and maintenance of, S. 7—16 
(Ch. nil 

Works for accommodation, S. 11 

Writing. Sch. Il (») 

Wrought and manufactured silk, Sch. 11(0 


RAILWAYS ACT (IX OF 1890). 

- Resolution of the Govt, of India, at pp. 

18, 19 Supp. Gazette of India, 1884— 

The Government of India resolution pp, 18 
and 19 of the supplement of the Gazette of India, 
1884, does not constitute a rule under Act IV of 
1870 as it merely defines the conditions under 
which all but ticket-holders may be excluded. 
The Railway Company has tbe right to exclude 
irom Railway premises all persons excepting 
those having business with them and may impose 
on the rest of the public any terms they think 
proper. 22 Bom. 525 ; 26 B. 609 Foil. {Arthur 
Reid, C.J.and Kensington, J.) Last India 
Railway Company v. Moti Sagar. 

118 P. L. B 1911 : 36 P. B. 1911 ; 
9 I. C, 1011 : 102 P. W. B. 1911. 


--Se. S and 140— Connotation, 

The connotation of the words “Railway Admi- 
nistration*' in S. 3 of ihe Act is not in any way 
cut down by S. 140 of the Act. {Chatter jee and 
Beachcrofl, JJ.i Kadha Sham Basak v. Secre¬ 
tary OF State. 44 Cal. 16 : 34 I. C. 130 : 

23 C. L. J. 547. 


-Si. 3 14) and b—^'Railway” and*'Railway 

Company"— Meaning—New pica 

“Railway ” includes all ferries, ships, etc., 
used On inl.ird waters for the purposes of the 
traffic of a Ra Iway and belonging lo or hired by 
the authoiity administering ihe Railway ; hence 
a navigation company which undertakes to con¬ 
vey goods despatched by Railway lo otlior places 
is also a “Railway’’. A plea that the deft, 
company is not a Railway Company within the 
meaning of the Act cannot be raised for the first 
time on appeal {Reid, C. J. and Rattigan, /.) 
India General Navigation Ry. Co., Ltd. v. 
HaRCHAKAn Das. 233 P. L. B. 1912 : 

111 P, E. 1912 : 15 I. C. 12 : 284 F. W. B. 1918. 


RAILWAYS ACT (IX OF 1890), S. 3. 

-S. 3 {4)~"Railway’*—Meaning. 

“Railway^” includes all stations, offices, ware¬ 
houses, etc., constructed for the purpose or in 
connection with a Railway Company, {Reid, C. 

J. and Kensington, J.) E. I. Ry. Company r. 
Moti Sagar 116 P. 1. B- 1911 : 

36 P. B. 1911 : 9 I. C. 1011 : 102 F. W. B. 1911. 

-S. 3 (4'— Staff-quarters—Whether rail¬ 
way. 

S'aff-quarters for residence are not part of 
Railway within S. 3 (4). {Ayling and Oldfield, 
JJ.) Margam Aiyar V. S. J. Mkrcar. 

15 Cr. L. J 225 : 23 I. C. 177 : 
(1914) H. W. N. 124. 

-Si 3 (6), 77 and 140—Loss of consign¬ 
ment—Notice on General Trafic Manager , not 
enough. 

A plaintiff claiming damages for loss of a con¬ 
signment ot goods sent by a Railway must serve 
notice of the claim on the Agent and not upon 
the General Traffic Manager. 28 A. 552 ; 31 B. 
534 ; 35 C. 194 ; 36 M. 65 Ref. {Le Rosstgnol and 
Zaiar Ali,JJ.) Agent, B. B. and C. I. Railway 
Co, V. Firm of Manohar Lal. 

5 Lah.L. J. 3 ; 4 Lah. 46 : 1923 L. 84« 

-Si. S (6) 77, 1^0— Notice of claim — 

Notice to Traffic t)Uperintcndent is sufficient, if 
agent has knowledge of claim within 6 

A person suing a Railway Company for 
damages will not be entitled to it unless he has 
given noiice of the same in writing to the Agent 
of the Company In the absence of any rules of 
conduct giving the agent the right to delegate the 
receipt of such notices to the District Traffic 
Superintendent, notice to the latter is insufficient. 
Per A'u»nur<jsu*tJ»ni Sastri, J. —S. 140 of the Act is 
an enabling section and the word ' may” should 
not be construed as “ must.” The knowledge 
‘d the agent of the claim within 6 months is suffi¬ 
cient to create a right for the plff. to snc. (Aylmg, 
A\C.J., Kumaraswami Sastri and OdgefS,JJ.) 
Mahadeva Aiyar V. S. 1. Ry. Company. 

14 L. W. 685 (F.B.). 
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RAILWAYS ACT (IX OF 1890), S. 3. 


S. 3 (ll)-rr^j^c. 


TraEBc does not include person going to a 
Railway station tq see a friend off, {Arthur Reid, 
C. J, and Kensington, J .) E. I. Ry. Company v. 
Moti Sagar, 116 P L. R. 1911 : 36 P. R. 1911: 

9 I.C. 1011: 102 P. W. R. 1911. 


Sa. 7, 10 and 11— Level crossing—Public 
street—Street nested in Municipality—Sanction 
of Government. 

The resDondent Railway Co., constructed a line 
of railway across a public street vested by statute 
in the appellant Municipal Corporation without 
obtaining the consent of the latter and without 
taking proceedings under the Land Acquisition 
Act for the acquisition of the highway. 

Held, that the provisions of the Land Acquisi¬ 
tion Act did not cut down the power of the Rail¬ 
way Company under S. 7 of the Railways Act, to 
carry a line of railway across a public street, 
subject to the control of the Governor-General in 
Council, that the construction of the railway line 
across the street was not an acquisition of im¬ 
moveable property within S. 7 and that the 
Railway Company had power to lay the railway 
lines under S. 7 without obtaining the consent of 
the appellant Municipality, {Viscount Haldane.) 
Municipal Corporation v. Great Indian Pen¬ 
insula Ry. Co. 41 Bom. 291 

21 M L. T. 1 : 19 Bom. L. R. 48 
15 A. L. J. 63 : 21 C. W. N. 447 
25 C. L. J. 209 : 43 I. A. 310 
38 I. C. 923 : (1917) M. W. N 83 (P. C.l. 

[On appeal from 23 I. C. -765 : 38 Bom. 565.] 

-S. 7— Level crossing^Closing of, if jus- 

ti liable. 

Railway Company can close the level crossing 
and open a new one at any point lower down the 
line. {Macleod, C, J. and Crump, J.) Harilal v. 
B. B. AND C. I. Ry. 22 Bom. L. R. 822 : 

67 I. C. 601: 44 B. 705. 


RAILWAYS ACT (IX OF 1890). S. 42. 

reasonable preference in favour of a particular 
class. {Macleod, Kt. C. J. and Shah, J.) Vishva* 

NATH GaNESH JAVDEKER V. G. I. P. Ry. 

62 I.C. 1004 : 23 Bom. L. R. 809. 

-S' 41— Undue or unreasonable preference 

--Ordinary Court, if could consider. 

Ordinary Courts cannot in view of the provi¬ 
sions of 26 to 41 of Chapter V of the Railways 
Act. consider whether there has been any undue 
or unreasonable preference within S. 42 of that 
Act. {Crouch and Hayward, A. J. Cs.) Mathra- 
DAS V, Secretary of State for India. 

21 I. C. 499: 7 S. L. R. 42. 

Ss. 42, 45, 47 and 109— Reservation of 
seats—Legality of—Breach of the rules—Offence. 

A bye-law or rule providing for special accom¬ 
modation or for tbe special convenience of a 
particular individual or of a particular class of 
individuals and for the general convenience of 
the travelling public is legal under S. 47 of the 
Railways Act. The “preference” forbidden by Ss. 
42 and 43 refers to goods traffic and rates char<y- 
ed upon traders and does not apply to passen¬ 
gers. A person who enters a compartment of a 
Railway carriage reserved by a Railway Co., for 
the use of passengers of a particular class to 
which he does not belong, and refuses to leave 
when required to do so by a Railway servant is 
liable to penalty under S. 109 of the Railway Act. 
{Piggoti and Walsli, JJ.) Birjbasi Lal v. Empe- 

ROR. 42 All. 327 : 

a U. P. L. R. (All.) 65: 21 Cr. L. J. 294* 

66 I. C. 343; 18 A. L. J. 254. 


S. A2—'Traffic'. 


-S. 7-Laying line across Municipal street 

—"Notwithstanding anything in any other enact¬ 
ment*’, etc. 

Tbe words “Notwithstanding anything in any 

other enactment.” in S. 7 empower a Ry. 

Co. to do certain acts specified in it, regardless 
of provisions in other enactments so that a Ry. 

Co., desiring to lay a line across a Municipal 
street, need not proceed under Land Acquisition 
Act, nor obtain permission under S. 293 of the 
City of Bombay Municipal Act. {Scott, C.J, and 
Batchelor, J.) G. I. P. Ry. v. Municipal Cor¬ 
poration OF Bombay. 38 Bom. 565 : 

23 I. C. 766 : 16 Bom. L. R. lo4 

[On appeal 38 1. C. 923 :41 Bom. 291 (P.G.)]. 
Ss. 41, 43, 28 and 2—Reservation for a 


particular section whether reasonable — Jurisdi¬ 
ction of a Civil Court. 

A Railway Company as carriers of passengers 
are at liberty to set apart whatever accommoda¬ 
tion they may choose for the carriage of the 
various classes of their passengers apart from the 
liraUation imposed by the statute and it is not 
open to a civil Court to consider tbe question 
whether such reservation is an undue or un- 

C D— VOL. IV 76 


S. 42 applies both to the goods traffic as well as 
, passenger traffic. {Macleod, Hi, C.J. and Shah, J.\ 
j Vishvanath Ganesh Javdeker V. G I. P Ry 

I 62 I. C. 1004: 23 Bom.‘ L. R,’809.‘ 

I Ss, 42, 47 and 109— Reservation of com¬ 
partment for Europeans and Anglo-Indians _ 

Legality of—"Another Passenger" meaning of— 
Object of the rule making tower. 

It is lawful for a Railway Company to reserve 
a compartment by its train for the use of Europ¬ 
eans and Anglo-Indians only. ^ 

The accused entered and persisted in remain¬ 
ing in a third class compartment to which a card 
had been attached purporting, over the initials of 
the senior ticket examiner, to reserve it for Euro- 
peans and Anglo-Indians, Held, per theOmdat- 
tng Chief Justice and Oldfield, J. {Krishnan J. 
dissenting) that the accused had committed an 
offence punishable under S. 109 of the Indian 
Railways Act. 

Per The Officiating Chief Justice and Oldfield 
/. -The term ‘passenger’ in the expression an¬ 
other passenger’ in S. 109 (1) is not restricted to a 
person who actually enters a Railway carriage 
for the purpose of travelling but also includes pos¬ 
able passengers who may join at any later station. 
The object and the result of making rules un¬ 
der S. 47 ( 1 ) of the Act with the sanction of the 
Governor-General m Council are only to make 
ffieir br^ch an offence punishable by the 
Courts. The Traffic Working Orders are not 
I general rules published under S. 47 of the Act 
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They are not available and in no way resemble a 
power ol attorney from which the statioi -mas¬ 
ter's authority is derived; they form merely a 
domestic code which every organisaiion roust for¬ 
mulate for the guidance of its employees. The re¬ 
servation of accommodation for Anglo-Indians or 
any class of passengers is not an undue or unreas¬ 
onable preference in favour of a paniculardescrip- 
tion ot traffic within the meaning of S. 42 (2) 
of the Act. Her The Officiating Chief Justice .— 
There is nothing in any of the rules of the Traffic 
Working Orders to indicate that a compart'T'‘eDt 
can only be legally reserved by a label or notice 
signed or initialled by the Station-master 1'he 
direction in K. 172 (a) to the effect that the 
Station-master should label the carriage or com¬ 
partment docs not imply that he must do so with 
his own hands or sign the label, 

Per Krishuan, ].—The third class compart¬ 
ment in the case was not reserved for European® 
and Anglo-Indians, as the label that was in the 
carriage door was not the usually printed label 
signed or initialled by the Station-master under 
S. 172 (a) of tlie Traffic Working Orders. The Sta¬ 
tion-master has to observe the formalities requir 
ed by the rules before properly he can reserve a 
compartment as his authority to do so is given to 
him by the Kaihvay Administration subject to 
the rules. 

The expression ‘‘Traffic" in S. 42 (2) is nol 
restricted to conveyance of animals and goods 
and the fixing of charges therefor. [Awhng, Offg. 
C. J. and Oldfield, J.) Komar.vn, In re. 

45 Uad. 215: 42 M. L. J. 21: (1922) M. W. N. 34: 

30 M. L.T. 134; 15 L. W. 207: 23 Cr. L. J. 296: 

1922 Mad. 35. 

-8. 42 (2 )—Reserved accommodation for a 

class is legal. 

The railway is entitled to reserve accommoda¬ 
tion for a particular class of persons without 
showing undue preference. The onus of proving 
undue preference is on the person who asserts it. 
It is a question of fact whether there has been un¬ 
due preference. I'er Shah, A. C. J.— A penal 
provision ought to be strictly construed and it is 
for the prosecution to make out that the compan- 
ment could be legally reserved in tiie manner it 
was reserved on the occasion. A reservation of 
this kind is apt to involve a transgression of the 
limitation laid down in S. 42 (2), (S/mli, A. C J , 
Crump and Marten, JJ,] Emfehok N.aiuvan’ 
Krishna Goote. 

47 Bom. 465: 25 Bom. L. R. 26: 24 Cr. L. J. 297: 

1923 Som. 1. 


■ S. 47— Rules, scop>c of. 

Kule controlling or limiting statutory liability 
of railway under S. 72 of the Act. is illegal. 
[Piggott, Walsli and Gokul Prasad, JJ.\ SohaN 
PAL Munnalal V. The E. 1. Ky. 

20 A. L. J. 31: 44 A. 218: 1922 A. 9. 

■ S. 47 —Rules adopted by Companv and 
published in the Gazette, tf satisfy, S- 47. 

Rules adopted by the Company though not 
originally prepared but which bad received the 
sanction of the Governor-General and published 
in the Gazette, are completely covered by S. 47 


and it is unnecessary that the identity of the rules 
made by the Company ai'd those published, 
should appear in the circular or Gazette. [Jenkins, 

I C. J. and Chatterjee, J.) Bengal-Nagpur Rail¬ 
way Co.. Ltd. v. Ram Pratap- 

16 C. W. N. 360; 13 I. C. 529 ; 16 C. L. J. 215. 

I 

j -S. ^l^Rules, f>ublication of. 

The rules imposed on all Railways by Govern¬ 
ment by a notification do not become the rules of 
a particular Railway Co., till they are published 
in the India Gazette in the manner provided by 
S. AT. {Jenkins, C. J. and Woodroffe.J.) Hari 
Lal Sinha 5'. Bengal-Nagpur Railway Co. 

15 C. W. N. 195 ; 9 I. C. 331 ; 13 C. L. J. 150. 

-S. 47—06;Vc/ of. 

Object of making rules under Sec 47 is to re- 
, gulate the traltic. [Ayltng, C. J.) In re Komaran. 

^ 45 Mad. 215; 42 M L. J. 21 : 30 M. L T. 134 : 

1922 M. W. N. 34 ; 1922 M. 35. 

-Ss. 47 and 101 (c)— Rr. 87 and 87 (ti) 

j — Accident—Message by guard. 

If under Rr. 87 and 87 (n) of the rules framed 
under Railway Act, the guard of a train sends a 
message asking for assistance, it is the duty of the 
' diiver to ascenain the terms ol the message His 
omission to do so would make him liable under 
S. lOl (c) of the Act, if it results in endangering 
the safety of any person. [Mitra, J, C.) Local 
Govern.meni V. Khaikat Ali. 

1 641. 0. 988: 21 Cr. L. J. 304. 

1 

-S. 47— 'Day' definition of — Xolice^ 

What is sufficteni, 

A rule by a Railw.ay Company that the inter* 
val between the time of issue of a return ticket 
and the midnight of the same day shall be count¬ 
ed as one day is neither unreasonable nor ultra 
j vires. A specification on the ticket itself of the 
d.iy of expiry is siPi'icient notice ot the rule. 
[Haywar.i, J, C. and Poyd, A. J. C.) Secretary 
OF State v. Sahdram asanmal. 

25 I. C. 801: 8 8. L. B. 14. 

-Ss. 47 (1) (fl and 72—K* (2) of rules fr¬ 
amed under S. 47— 1.lability of Railway Co. 

A “delivery to be earned by Railway" means 
something more than a mere depositing of goods 
I On the Railway premises, it means some sort of 
I acceptance by Railway, a l.aking as well as a giv¬ 
ing. The coinmeiicemcni of the Company's li.ibi- 
lity for gojtls delivered to be earned under S. 72 
' does not depend upon a receipt being granted 
and must be determined on the evidence in the 
case. 23 A. 3o7 Dist. {’-^eaton and Shah, JJ.) 
Uamachandka V. G. I. P. Ry. 

39 Bom. 485; 29 I. C. 645; 17 Boro. L. R. 496. 

-S, 4; (l) {fl— Xorlh-Western Railway 

Taiiff Rule No. 464 (T)— Negligence of servants — 
Liability of Railway. 

Tariff Rule No. 461 (V) of N. W Ky. is a rule 
passed under S. 47 (1) (/) and has the force ot law. 
The rule is wide enough to include the loss due 
to the negligence of Railway or the servants. So 
the railway is nol liable for the damage caused 
by the negligence of its servants after the goods 
h.id arrived for delivery. [Pratt, J. C. and Hay- 
ward, A. J. c.) AjUMAL V. SECRETARY OF STATE. 

! 17 I. c. 37 : 6 8. L. R. 103. 
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■ Ss. 56 and 80— Carriage of goods by rail 
—Delivery to consignee—Damage to goods — De¬ 
mand for clear receipt—Refusal^Sale of goods. 

A consigoee has no right to demand that the 
goods shall be opened and inspected on the railway 
premises before he can be called upon to take 
delivery, 11 A. L. J. 772 Ref. There is no provi¬ 
sion oi law which obliges a railway company to 
make or allow to be made in its delivery register 
an y note alleging that goods are in a damaged 
condition, A consignee cannot refuse to take 
delivery because the Ry. Co. refuses to make an 
entry in their books that the goods are damaged 
and the consignee could not insist upon an entry. 
If he'had any complaint, he was entitled to make 
his representation to the company in any other 
way. here in such a case the consignee refuses 
to clear the goods and the Ry. Company sells them 
under S. tt of the Act, it is guiltv of conversion, 
11 A. L. J. 775 r 39 C. 311 Ref. Where goods are 
despatched through several railway systems and 
the consignee sues one of the railways for damage 
to goods he could only recover damages from that 
Railway by proving that the damage was caused 
on its system. 34 A. 422 Ref. {Lindsay and Kan- 
haiya Lai, JJ.) SRI Gangaji Cotton Mills Co., 
Ltd. V. East Indian Railway Co. 

20 A. L. J. 761 : 4 U. P. L. R. (A) 222 : 

44 A. 76 : 1922 All. 514. 

' Ss. 56 and 72— Detention of consign¬ 

ment by^ Railway — Liability. 

A Railway Company has by S. 55 power to 
detain goods consigned, for recovery of some 
other amount other than that due by the consig¬ 
nor on that consignment. This is not so with an 
ordinary bailee. When the power of detention 
is exercised illegally or wrongfully by the Railway, 
the Company is liable for illegal or wrongful 
detention. {Banerjee, J.) E. I. Ry. Co. v. Sheo- 
ratan Das. 19 I. c. 370 : 11 A. L. J. 335. 

■ ' S. 56— Suit for surplus proceeds of sale 
— Limitation, 

Art. 62 governs a suit to recover the surplus 
proceeds of sale held by the Railway Company 
under S. 56 as the proceeds are received for piff.’s 
use. 41 Mad 871 Dist. {Oldfield and Ramesam, 
jJ,) Tarachand V. Madras and Southern 
Mahratta Ry. Co., Ltd, 44 Mad. 823 : 

13 L W. 693 : 41 M L, J. 205 ; 62 I. C. 742 : 

(1921) M. W. N 422 

■ ■ S. 57— Railway receipt not forthcoming 
—■Station master, duty of — Demurrage, 

A station master is not competent to deliver 
goods unless the Railway receipt is produced. 
But demurrage cannot be charged for the period, 
taken in enquiry as to the identity of the person 
entitled to delivery. {Das and Adami, JJ.) E.I.R. 
Co. V. Bhagwan Das. 63 I. C. 266 : 

2 Pat L. T. 623 

• 

-Sa. 63, 93, 108 and 109—Pulling the 

chain — Overcrowding—Reasonable and sufficient 
cause. 

Accused pulled a chain used as an alarm signal 
in a railway carriage on the ground that the 
compartment bad become over-crowded on ac¬ 
count of 70 passengers having entered into it, 


RAILWAYS ACT (IX OF 1890). S. 72. 

! whereas the compartment was marked for 27 

I ' passengers only. He also complained to the Rail¬ 
way autfjorities but received no attention. Held, 
that he had reasonable and sufficient cause ior 
pulling the chain within the meaning of S. 108 «.f 
the Railways Act. To prevent any danger to the 
health and life of passengers S. 63 of the 
Railways Act provides that the limit of passengers 
to occupy a compaitment must be fixed and must 
be exhibited in some conspicuous place inside 
or outside the compartment on pain of penalty. 
A corresponding obligation has been cast under 
S. 109 of the Act, upon passengers to obviate 
entering a compartment which already contains 
the maximum number of passengers exhibited 
therein. These provisions of the Act therefore 
confer a right upon the occupants of a compart¬ 
ment to resist the entry of passengers when the 
compartment had already contained the maximum 
number allowed under the rules {Jwala Prasad, 
J.) IsHWAR Das Varshani v. Emperor 

1 Pat. 260 : 3 Pat. L. T. 195 : 
23 Or. L. J. 257 : 1922 Pat. 63 : 1922 P. 8. 

-S, 66 cr 68 —Rules for the guidance of 

Public and Railway officials —R. 29—Platform 
ticket—Sale whether unlawful. 

Under rule 29, a Railway Administration has 
the right to exclude from platforms any person 
not haying business on the Railway premises ; 
such right is not repugnant to S 66 or 68. Quaere: 
Assuming that the demand of payment for a 
platform ticket is unlawful, whether a suit for 
the recovery of the amount paid lies. {Reid, CJ. 
and Kensington, J.) E, I, R. Co. v. Moti Sagar. 

116 P. L. R. 1911 : 36 P R I9ll : 

9 I. C. 1011 : 102 P. W. R, 1911. 

Ss. 68, 69 and IIZ—Person travelling 
without ticket. 

It is not a criminal offence to travel in a train 
without a pass or ticket, when there is no intent 
to defraud the Company, but a person so travelling 
is liable under S. 113 of the Railway Act to pay 
on demand an excess charge in the nature of a 
penalty. {Choudhury and Newbould, JJ.) Muham¬ 
mad Hussain v. Farley. 25 C, L. J. 610 • 

40 I. C. 295 : 18 Cr. L. J. 647 : 44 Cai. 279. 

. Risk note Form H—Consignor 

sigmng^LiabiUty of the Company. 

Where a consignor signs a risk note in form 
H. which frees the Company from all responsibi¬ 
lity for any loss, the Company cannot be held 
liable for compensation for loss, {Colvin J. C) 
Ram Gopal v. Agent, Bombay-Baroda and 
Central India Railway Co. 

13 I. C. 297. 

T ^ '72—Rrsfe rates and ordinary rates — 

DesirucUon of goods—Liability—Burden of proof 
Where goods were carried at owner’c risk rate 
over part of the journey and at the ordinary rate 
over the rest and were destroyed during the latter 
part of the journey the Railway Company are in 
the position of bailees and have to prove affirma¬ 
tively that they took the same degree ot care as 
a prudent man would take over his own property 

Pigiott, J.) Messrs Gadodia 
& Co, V, G. I. P. Ry. Co. L E. 4 All. 619 : 

22 A. L. J. 1 ; 1924 All. 254. 
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-S, 72— Carriage of goods—Contract as 

freight — Parties if bound. 

VVliere ihere is an original contract to carry 
goods according to the maund rate the Railway 
Co., is not authorised to alter that agreement, 
but if there was no such contract at all and the 
Company having originally charged at the wagon 
rate but there being a miscalculation on the am¬ 
ount which was charged the company can re¬ 
cover the balance. [Sulaitiian, J.\ Bt B and C, 1. 
Ry. Co. V. Firm of Budh Sen Fusp Chand. 

21 A. L. J. 8S0 : L. R 4 A. 670 : 

9 0 A A. L. R. 1074 : 1924 All 180. 

• - -S. 72— Loss of goods — Suit for damage 

— Risk note Form B—Onus of proof 

In a suit for damages for goods consigned to a 
Railway under Risk-note, Form B naturally the 
burden of proof lies on the plaintiff consignor to 
show wilful neglect or theft apart from mere Joss 
of goods. Wilful neglect is mostly to be inferred 
from the circumstances. Where the sealed wag- 
gonlwhich contained the goods is kept at a jungle 
side railway yard for 2 days with no protection 
against thieves and the seals arc found broken 
the court can infer the loss is due to wilful 
default. (Suiannan, J.) East Indian Railway 
Company v. Sri Ram Mahadeo. 

21 A.L J. 896 : L. B. 4 A. 612 : 

46 All. 125 : 1924 Ail. 177- 

— — - S, T2‘—Railway—Consignment of goods 

— Owner's risk rale and ordinary rate—Liability 
of destruction. 

Where goods were carried at owner's risk rate 
for part of the journey and at ordinary rate over 
the rest and were destroyed during the latter 
part of the Journey the C'ompany must prove that 
they took as much care of tlic goods as tliey 
would had the goods been (heir own. {Mears, C. 
J. and Piggott, J,) Messrs, Gadodia Co. 

G. I. P. Ry.Co, L R. 4 All 619 : 

22 A. L. J. 1 : 1924 All. 253. 

-S. 12—Risk-note form B—Delay. 

Damage suffered by the consignor owing to 
delay during transit entitles him to sue the com¬ 
pany for damages. Risk-note 13 does not protect 
the Company in such cases. 20 A. L J 973 and 
1923 All. 426 Dist. 1924 All. 7 : 46 All. 530 Ref. 
{Daniels, J.] East Indian Railway Company v. 
Firm Gopi Klmshna Kashi Prasad. 45 A. 634 : 

21 A. L. J. 448 : L. R. 4 A 242 : 

1924 A. 8. 

S. 72— Short dcliverv—Liability for — 
Risk-note B. 

In a suit for damages for short delivery of 
goods consigned to a Railway Company, risk-note 
B does not protect the company, and the plainliff 
is entitled to succeed in the absence of evidence 
of loss. {Daniels, J.) East Indian Railway 
Co. V. Firm Kishen Lal Tirkha Mal. 

45 A 630 : 21 A. L. J. 438 : 9 0. & A. L. R 531: 

L. R. 4 A. 249 : 1924 A 7. 

■ 72'-i?isfe note Form X‘-Los 5 of goods 

—Liability of raihvay. 

If the article in respect of which a risk-note in 
Form X was given, was not one of the excepted 
articles, the mere giving of the risk-note X would 


take away the liability of the Railway Company, 
{Raftque, J.) Kedar Nath Rajnakain v. East 
Indian Ry. 21 A. L. J. 351 (2) : 

1. B 4 A. 204 : 45 All. 453 : 

1923 A. 636. 

-S. 72— Risk-note, Form B — Deterioration 

of goods — Damages—Liability of Railway—Loss 
—Meaning of. 

The plainliff made over to the defendant rail¬ 
way several parcels of mangoes for transit from 
Saharanpore to Lahore. At the time of sending 
the goods, the plaintiff executed a risk-note in 
Form B. Tlie goods were delayed in transit and 
did not reach Lahore till a fortnight after and by 
that time the fruits had become rollen. Delivery 
was offered to the consignee but was refused by 
him and ihc goods were tlien destroyed by the 
railway. In a suit by the plaintiff to recover the 
value of consignment, the Raihvay Company 
claimed the protcclion of the risk-note Form B, 
pleading tliat as there was no loss of the goods 
by them, the plaintiff could not recover. The 
Court below found lhat the delay in the transit 
of the goods and the resulting deterioration of the 
fruit was due to gross negligence on the part of 
the railway servants. Held, lhat though the de¬ 
terioration was due to (he neglect of the Railway 
servant, the contract of indemnity contained in 
the risk-note excluded the defendant's liability. 
The word “ loss " in the risk-note meant loss by 
the Railway Administration and could not mean 
loss to owner in the sense of injury to him aris¬ 
ing out of his being deprived of his goods. 1897 
P. R. 23 referred to. {Lindsay, J.) Secretary 
OF State, p. Jiwan, 45 A. 380 : 

21 A. L J. 220 ; 1923 A. 426. 

-—-S. 73 — Risk-note — Consignment — Deferi- 

orafion of goods—Cause of aettoa. 

Certain quantity of wheat Hour was despatch¬ 
ed bj railway under tlic terms of a risk-note 
which held tlie Railway Company concerned lia - 
ble only in case of loss of one or more packages 
forming part of the consignment. Owing to a 
mistake on the part of the Railway the bags were 
sent to a wrong station ; during the course of the 
transit the goods deterioiatcd. Held^ that the 
consignor liad no cause of action against the 
Railway, {^iuarl and Gokul Prasad, JJ.) Ram 
Kjshun Kamp. North-Western Railway. 

L. E. 4 A. 20 : 20 A.L.J. 978 : 

1933 A. 122 (2). 

-S 12—dotation—master [reiatning goods 

—Acceptance of bailmcnl — laability of Railway 

Where the stition-m.isier never definitely 
directed tlie plainliff to remove the goods, and 
never definitely told the plaintiff in unmisiakeable 
terms that ihc goods were being kept on the rail¬ 
way premises at his own risk and also never de¬ 
finitely accepted the goods at railway risk. Held, 
Itis conduct retaining the goods in the railway 
shed affords evidence that he accepted the bail¬ 
ment of the goods on behalf of the Railway Com¬ 
pany and S. 72 of the Railways Act came into 
operation and the Railway Company was respon¬ 
sible for their sale custody. (Sfrriir/ and Sulai- 
man, JJ.) MuNNA LaL v, EAST INDIAN RAILWAY 

Co. 1923 A. 71. 
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S. ^2—Ri^k-noU Form A'-Dclay’-Lia- 

biliiy. 

Where certain goods are despatched by rail¬ 
way but there is no prool that they were despatch¬ 
ed under a risk-note m Form A the Railway Lorn* 
pany is liable in damages tor the delay in the 
delivery of the goods at the proper time. The 
liability ot the Ry. Co, is under S. 161 ot the Con¬ 
tract Act. (Banerjee, J.) East Indian Railway 
Co. V. Fikm OF Indekman Kulshi Ram. 

20 A. L. J. il4 : L. K. 3 A. 101 : 1932 A. 63. 

--Sa. 72, 47 and 54— Delivery of goods to 

railway—Grant of receipt by railway not essential 
to complete delivery—Rules to that effect ultra 

Liability of railway—Contract Act, S, 149. 

Plaiiitirt handed over goods to a Railway Com¬ 
pany for despatch to another place, which was 
accordingly done. He however lailed to tane a re¬ 
ceipt lor the goods despatched which never reach¬ 
ed their destination and in a suit for damages 
the company pleaded that under a rule framed 
under S. 47 (1) (/) “ delivery ” will be deemed to 
be complete only as a receipt in the proper lorm 
being granted by the company’s authorised ser¬ 
vants, and that as the rule had not been complied 
with in the case, they were not liable. Heldy 
overruling this plea, goods had been ‘deliver¬ 
ed* to the Railway authority wiihin ihe mean¬ 
ing of S. 72 and the company could not escape 
liability for their negligence. 

Fox Piggott^ J ,—It IS not open to a Railway 
Company to enact, by means of a rule, that al¬ 
though as a matter ol fact goods have been deli¬ 
vered to a duly authorised servant of the admi¬ 
nistration to be carried by the Railway, nevenhe- 
less the Court shall not deem them to have been 
so delivered unless and until the Railway ser¬ 
vant in question has performed a particular act, 
such as granting a receipt. 

Per IValshy /. —No rule which any company 
can make can cut down, control or limit its liabi¬ 
lity which is a creature of statute under S. 72 and 
if a rule is relied upon by the company which is 
inconsistent with that liability, it has clearly gone 
beyond the authority created for making rules. 

S. 72 of the Railways Act, defines the responsi¬ 
bility of a Railway Company entrusted with goods 
as that of a bailee for reward as defined in Ss.151. 
152 and 161 of the Contract Act. The definition of 
‘'bailment” involves ihe definition of '* delivery ” 
as contained in S. 149 ot the Contract Act and 
the two Ss. 148 and 149 of that Act arc equally 
incorporated with the Railways Act and define 
and control the liability ol the Railway Company. 

23 All, 367 Dist. [Piggott^ Walsh and Goknl 
Prasad^ JJ.) Firm Sohanpal Munna Lal v» 
The East Indian Railway Co. 44 A, 218 : 

20 A. L. J. 31 ; L. fi. 3 A. 38 : 

1922 A. 9. 


RAILWAYS ACT (IX OF 1890). S. 72. 


S. 72 Loss of goods—Goods left unclear¬ 
ed for unreasonable time. 

A consignee of goods cannot make the carriers 
J responsible for aoy loss if he for his own con¬ 
venience or by his own laches allows them to re¬ 
main with them lor an unreasonable time after 
the goods have arrived at their destination and 
the carriers are ready to deliver them. A differ¬ 
ent liability as warehousers would arise if the 
evidence established such an agreement. The 
charging of demurrage does not necessarily give 
rise to such an implication. {Piggott and Walsh, 
JJ.) B, N. W. Railway v. Mool Chand. 

18 A. L. J. 764 : 3 U. P. L. R. (All.) 268 : 

58 I. U. 1000 :42 A. 665. 


“’■■■■■ , S. 72 —Risk note Form H—Loss of goods 
Liability of Ry. Co.—Burden of proof. 

Where goods are consigned, under risk note 
Form H, the Railway is held free from all res¬ 
ponsibility for any loss except where it is shown 
that the loss was due lo wilful neglect of 
the Railway or to theft or to the wilful neglect 
of its servants. The burden of proof does not lie 
on the Railway to show that the loss was not so 
caused. Held, that in the present case the loss 
was not due either to a theft by their Ry. servants 
or to their wilful neglect. [Richards, C, J. and 
C. Banerju J.) East Indian Railway Co- v, 
Nathmall Behari Lal. loA. L. J 321 • 

39 I. c, 180 : 39 A. 418! 


R^ilway^^' 73—i?/s* note—Liability of. 

A risk note not signed by the consignor or on 
his behalf, but filled in by the Railway Clerk 
cannot relieve the Railway of its responsibility! 
(Banerjee, J.) Arrutoon. m. J. v. East Indian 

38 I. C. 148. 


S. *12— Railway Company—Position of — 


- —S. *l2-Consignmcnt under Risk-note, 

neglect—Sale of goods— 

Certain perishable goods consigned under risk 
note Form H from a station on B. B. and C. I 
Railway to a station on G. I. P. Railway were 
carried by the former Company to a junction 
station and put in an empty wagon of the latter 
company. Not having been retranshipped at 
another station, they were carried to a wrong sta¬ 
tion and remained there unnoticed, but when 
they were ultimately sent to the proper destina¬ 
tion they were in a slinking condition and so 
hey were sold by public auction without notice 
to the consignors or their agents. On a suit bv 
the plaintiffs, held that the Railway Authorities 
were not gmlty of wilful neglect resulting in a 
loss of the complete consignment within ihe 
meaning of the risk note, [Chamier, J.) Ihunni- 
lal V, B. B. AND C. I. Railway, 

35 I. C. 265 : 14 A. L. J. 396. 


Is that of a bailee. _ , 

The position of a Railway Company carrying of goods—Rights of loZigneT^^^^^ 

goods for another is that of a bailee and it is .. « • 

bound to carry the goods under ordinary circum¬ 
stances within a reasonable time. [Stuart and 
Kanhaiya Lal, JJ.) Fazal Ilahi v. E. I. Ry. Co. 

43 All, 638 : 64 I. C. 868 : 19 A. L. J. 654. 


K Vu** .'L'’'® A is simply an indemnity 

bond by the sender lor ibe comoanv It rannnf 

**^5 nghis of the consignee who is 

consignments as ordered 
by him and to claim compensation in t^e event of 
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the cunsi.Unment sufferioB loss or damage. Rights 
of the consignee considered. (Pigi'ott. J ) Hohil- 
khano and Kumaun Railway Co. v. Ismail 
Khan. 29 I. C. 207 : 13 A. L. J. 417. 

-S. 72— Risk note Fonu B — Theft from 

f'unnittg tratfi —Burden of proof. 

The plaintiff sued tbc delendant Railway Com¬ 
pany for damages in respect of short delivery of 
goods. The plaintiffs had signed the risk note B, 
aod in order to recover, the plaIntiQ had to prove 
that the loss was due to thell by or to ihe wilful 
neglect of ihe Company's servants, transport 
agent, or carriers employed by tliem before, dur¬ 
ing and after transit over the said railway or 
other railway lines working in connection there 
with, etc , provided that the term “wilful neglect” 
could not be held to include fire, robbery from a 
running train or other unforeseen accident. Held, ' 
that although in equity the railway company ought 
to give such information to their customers as is ; 
in their possessioti with regard to the loss of 
goods delivered to them under the law it was not 
incumbent upon fhem to do so and they were not , 
obliged to go out of their way to assist the plain¬ 
tiff in proving wilful neglect. In this country it 
may be adopted as a safe lule that the railway 
should produce before the Court for examination 
those of their servants who were in a position to 
be acquainted with the facts relating to the dis¬ 
appearance of their customer's goods. Smith, Ltd. 
V, G. W. Ry. Co. (1922) 1 A. C. 173 Ref. [Muclcod, 
C. J. and Crump, / ) G. I. P. Railway v. Himat- 
LAL JagjivaNDAS. 25 Bom. L. R. 360 : 

1923 Bom. 389. 

- - -3. 72 and Sch. II (Mj—' Shawls ’ does not 

cover cheap cloth. 

The word ” Shawls in the Railways Act is 
used in a special and restricted sense as meaning 
a costly woollen fabric and docs not cover articles 
of cheap manufacture at home or abroad. 39 C. 
1029, Foil ; 42 A. 76 not foil. {^Jaclcod. C. J. and 
SImh, J.) Thl East Indian Railway Company 
V. Davadhai Vanmalidas. 

24 Bom. L. R. 416 : 1922 Bom. 416. 


liability is thrown on the Company, of proving 
that the loss was due to a theft in the running 
train. [Maclcod, C. J. and Shah, J.) B. B. AND 
C. I. Railway v. Daya Ram Bechardas. 

64 I. C. 4 : 23 Bom. L. R. 583. 

-S. 72— Loss hy fire —Goods delivered to 

be earned—Liability of Company — Negligence. 

Held, that the plaintiffs goods were “ deliver¬ 
ed to be carried ” within S. 72 of the Railways 
Act as soon as they were taken into the goods 
shed of the Railway station and that there was 
negligence on the part of tlie Railway Company, 
inasmuch as they did not do their duty in taking 
ail measures for the protection of goods sbed 
when the risk of fire was imminent or had actual¬ 
ly occurred. The liability of a Railway Company 
in respect of the goods is that of a bailee under 
S. 151, Contract Act, unless moditiod by contract 
approved by Government. (Scu//. C. J. and Shah 
Din, J.) Narsingiji Manufacturing Co. v. 
The G. I. V. Ry. 51 I. C, 309 : 

21 Bom. L. R. 406. 

-Ss. 72 and 76— Loss of goods by f.rc — 

Liability of Railway Company* 

Though fire was not due to the negligence of 
the Company, the company did not take proper 
precautions to extinguish it, held the plaintiff is 
entitled to the value of the bales at the same rate 
at which the rescued bales were sold. (Scott, 
C. J. and Batchelor J.) Lakhi Chand Ramchand 
y. Great Indian Peninsula Ry. Co. 

37 B. I : 14 I. C. 793 (2) : 14 Bom. L. R. 165. 

-S. 72— Goods delivered for carriage — Loss 

— Liability— On us. 

A railway is responsible for the loss or des¬ 
truction of goods delivered for carriage in the 
same measure as a bailee. The Railway is not 
in the positijn of an insurer or common carrier. 
Where goods are not delivered to the consignee 
at the place of destination, the onus lies upon the 
Railway to prove circumstances exempting it 
from liability for negligence. (Mookerjee and 
Cuming, JJ.) Surbndralal v. Secretary of 
State. 43 I. C. 263 ; 21 C. W. N. 1125. 


— -S. 12—Risk note Form B—Theft in a 

running train—Onus ofd'foof* 

Where there is a risk note in Form B in the 
case of a theft in a running train, the company is 
protected by the risk note. It is open to the con¬ 
signor in such a case to prove (hat (heft did not 
occur in the running train or that the theft was 
brought about by the company's servants But if 
nothing more can bs proved except that there was 
a theft in a running train, then the company by 
the risk note Form B will be protected, 
(Maileod, C. J. and Shah, J.) B. B. and C. I. 
Railway v. Sarkar Chand Kalid.as Shah. 

24 Bom. L. R. 787 ; 1922 Bom. 356. 

-S. 72 —Risk note Form H—Witfut neg- 

Icct—Onus of proving loss. 

A person suing a Railway Company for dama¬ 
ges for the loss of goods consigned, under the* 
risk-note in the Form H. is required to show that 
the loss was due to the wilful neglect of the 
Company. It is only after showing (he wilful 
neglect on the part of the Company, that the 


-S. 12—Risk note—" Package," 

The word “p.ackage'' in a risk note means both 
that which is packed and that in which it is pack¬ 
ed. i.c., its covering or receptacle. (Wootiro^c and 
Cuming, JJ.) Kali Das v. E. 1. Ky. Co. 

40 1, C. 620 : 31 C. W. N. 815. 

—-S. 73— Liability—Loss due to vis major. 

The liability of a Railway .Administration lor 
loss of goods entrusted to it for carriage is the 
same as that of a bailee. A plff. suing a Railway 
Company for dam.ages lor non-delivery of goods 
consigned lo it lor carriage need not prove how 
the loss Occurred. The Company must show 
circumstances which exempt it from liability. Flff. 
made over to Railway Company certain goods for 
despatch. The Railway Company loaded and 
despatched them in the ordinary course of busi¬ 
ness tliat very day without unnecessary delay* 
Part of the distance the goods had to be carried 
over a river on Hats wliere the goods were lost by 
the sinking of fiats by a cyclone. The Railway 
Company was not liable, the cause of the loss 
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being an act o£ God and not the negligence of 
the Company. {Mookerjee and Cwmtng, //,) 
SURENDRA LAL V. SECRETARY OF STATE. 

38 I. C. 702 : 28 C. L. J. 37. 


railways act (IX OF 1890), S. 72. 

must show that i! was lost. [Zajar Alt, 7.) East 
Indian Railway Co., Ltd?^. Firm of Mohan 
Lal Pannamal. 1923 Lah. 432. 


--S. 72—Loss of goods—Taking benefit of 

reduced freight—Effect of. 

Where tins of ghee w’cre consigned to be 
carried by a Railway Company and some of them 
being lost, the owner agreed to take the benefit of 
reduced freight uoder S. 72 of the Railways Act 
in lieu of the loss. Held, that the Company was 
discharged from the onus, if any, that lay on 
them and they were not responsible for the ioss. 
(Holmwood and Chapman, 77.) J-AL Chand Sen 
Karan v. East Indian Railway Co. 

19 I. C. 242 : 17 C. W. K. 635 (note). 

--S. 72— Loss of goods — Liability — Con- 

tract — Onus. 

In case of loss of goods consigned through a 
railway company with a contract providing that 
the company would be liable for any loss only if 
it is due to wilful negligence or theft on the part 
of the company’s servants, the burden ot proving 
that the loss was due to such causes making the 
company liable for it, is on the plff. [Harrington 
and Caspersz, 77.) Sheo Barat Ram v. Bengal 
North western Railway Co. 

15 I. C. 66 : 16 C. W. N. 766. 


-Ss. 72 and 77 — Loss of consignment — 

Notice, 

j When there is a loss of consignment, notice of 
loss to the Railway Company under S. 77 is 
; necessary; (Lc Rossignol, 7.) The East India 
Company v. Rahi Buksh. 1923 Lah. 72. 

--S. 12—Carriage of goods— Railway's 

risk-shortage in weight— Open delivery—Re¬ 
fusal to give—Suit for damages does not he. 

There is no provision in the Railways Act or 
. any rule or regulation made under it, making it 
jncumbent upon a Railway Company to effect an 
, open delivery and the consignee could not insist 
On the Railway authorities to open the parcel and 
compare its contents with the items given in 
the beejak in his possession. The consignee is 
, nut justified in refusing to lake delivery of the 
parcel for that reason and he cannot prefer-a 
: claim for the price of the goods as on a relusal to 
deliver. 11 A L.J. 772 Foil, [Abdul Raoof, J.) 
SECRETARY OK STATE FOR INDIA V. SHAM LaL 
Deoki Nandan. 4 U. P. L. R. (Lah.) 65 : 

1922 Lab. 448. 


-S 12^Effect of breach of sale rules. 

A sale contrary to rules is a nullity and the 
consignee is entitled to damages. [Jenkins, C, 7. 
and Chatterfee, J.) Jankjdas d. B. N. R. Co. 

15 C. L. J. 211: 13 1. C. 509 : 16 C. W. N. 356. 

-Ss. 72 and 77— Loss of goods—Liability 

of Railway Company—Risk^noie—Effect of. * 

It is not the law that in the case or non-deli* 


-Ss. 72 ^TiAI^'-Risk-note—Suit for com¬ 
pensation for loss—Onus, 

Where goods consigned to a Railway Company 
under the special terms of a risk note are lost and 
a suit is filed lor damages, the plaintiff has to 
prove how the loss occurred. [Oldfield and Deva- 
doss, 77.) Narayana Aiyar v. S.I. Ry. Company, 
Ltd. 75 r. c. 260 : 18 L. W. 822’. 


very, loss ought to be presumed and the plaintiff's 
suit dismissed on the ground that he failed to 
prove that the same was due to the wilful neglect 
of the Company or of its servants. In such cases 
the Railway Company must give proot oi the 
actual loss of the goods that it is not sufficient 
that they have n.»t been delivered. After the loss 
is proved, it is lor the claimant to prove the ex¬ 
ceptional circumstances mentioned in the risk- 
note making the Railway Company liable for 
damages as wilful neglect on the part of the Rail¬ 
way servants or theft by them. There is no 
authority for the contention that*' loss.” in a risk 
note includes loss by non-delivery or conversion. 
[Moti Sagar, J.) G. I. P. Ry. Co. v. Firm of 
PANNA Lal Gopalji. 1923 Lah. 609. 

-S.72— Risk-notes A and B — Short deli- 

very—Onus on Railways$ 

In case of short delivery of a consignment 
booked under Risk-notes in forms A and B the 
initial onus of establishing loss, destruction or 
deterioration of or damage to the said consign¬ 
ment, lies on the Railway Administration con¬ 
cerned, and the onus of proving that it was due 
to the neglect of the Railway Administration or to 
theft by» or to the wilful neglect of. its servants, 
etc., should not be thrown on the person claim¬ 
ing compensation for it. A Railway company 
seeking shelter under a risk note for the non¬ 
delivery of the whole or a part of a consignment 


---S, 12—Carriage of goods-Liability fot 

loss—Contract Act, Ss. 151 and 152-’‘ Loss 
Meaning of—Default of servant. 

Railways in India are common carriers • and a 
Railway Company has not the liabilities of an 
J insurer but only those of a bailee under Ss 151 
t 152 and 161 of the Contract Act. 40 Cal 716 and 18 
I Cal. 620 Foil. It is open to a Railway Company 
to limit Its liability under a special contract in 
respect of the minimum care which the Contract 
; Act imposes on bailees 32 Mad 95; 25 M.L.J, 162 
Ref Where in pursuance of a special contract 
I embodied in a risk note a Railway in considera¬ 
tion of acceptance of a reduced charge, limited 
its liability only to cases of loss through wilful 
j negligence. HHd, the Company can be held liable 
I only lor the loss of a complete consignment or 
I one or more complete packages and the company 
would be exempted from liability where there has 
, been merely** destruction, deterioration and dam- 
i age”. It cannot be said that there is no loss what- 
i ever to the contents if the outer cover which en- 
I closes the parcel was delivered by the Company. 

I Per Seshagtrt Aiyar, J. Persons who undertake to 
; do certain things and who employ servants to do 
those things must be responsible for the careless 
; negligence or wilful default of the servants in the 
i discharge ot their duties. {Oldfield and Seskagiri 
Aiyar, JJ,) The M. & S* M. Ry. v, Mattai Subba 
Kao. 38 M. L. J, 360 i (1920» H. W. N. 198 : 

28 M, I. T. 49 : 55 I.C. 764: 11 L. W, 868. 
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-S. — note Form B — Non-delivery 

— Onus IS on Company to show loss. 

In a suit by a coDsi|»nor for damages for non- 
deiiverv of goods consigned under risk note in 
Form B if the Railway (ails to prove that the i 
circumstances in which the risk note is intended ' 
to operate and exempt them from liability have 
occurred, that is to say, that the goods in the par¬ 
ticular case have actually been lost or destroyed, 
the Railway Company will be liable in damages. 
{Batten^ J. C.) Daudbhai v. G. 1. P. Railway, 

6 Mag, L. J. 97 : 1924 Nag. 43. 

‘ —-Sb. 72 and 151— Delivery and accep- \ 

tance—Loss by fire. 

The making over oi the goods to and the ' 
receipt of them by the station-master following 
upon the letter of instructions by D. T. S. is 
delivery for carriage within the meaning of S. 72. | 
Loss or damage by hre having been committed, it 
is for the defendant company to prove that they [ 
had taken the care described in S. 151, and that \ 
there was no negligence on their part. [Kotwal ' 
and Pridcaux, A. J. Ci.) C.I.p, Railway Co. v. 
Whittle & Co. 1923 Nag. 174. | 

-S. 12 —Non delivery of QoodsSmt for | 

damages — Nei^ligence—Burden of proof. 

In a Suit by a consignor for damages for non* I 
delivery of goods the Railway company must | 
prove actual loss of goods to come within the ■ 
exception clause. The onus probandi of due 1 
diligence is primarily on the railway and it is only I 
then that the consignor will have to prove the ' 
existence of exceptional circumstances excepted 
ill the risk note. [Dhobley, A. J. CM Daudbhai 
V, G. I. P. Ry, Co. 69 I. C. 750: 6 N. L. J. 233. 

-8. 72— Risk-note Form B~-Loss of goods 

— Theft—Want of carc^ Burden of proof. 

The right of a Railway Company to limit its , 
liability in consideration of a reduction of the 
freight by special agreement hasjbceii recognised. 
The burden of proving wilful neglect on the part 
of the Railway Administration or its servants lies ' 
on the plaintiff. Wilful neglect may be inlcrrcd i 
from the fact that the steps taken to secuic the ' 
goods against loj>s by tlieft were inadequate. A 
theft is not the same tiling as robbery from a 
running train because the latter imports the idea 
of the use of force. [Kauhaiya Lai, J. C'.) Rohil- 
KIIANU AND KUMAUN Rv CO.. LtD V. BrIJ KAJ. ' 
10 O.L.J. 58 : 9 0. 6: A. L. R. 421: 1923 Oudh 212. ' 


Contract Act applies where the Railway makes 
a special contract contrary to risk note. The 
individual with whom the contract is made can 
take advantage of the coniract. {Foster, J.) The 
East Indian Railway Company v. The Nadia 
Coal Company. 1 Pat. L. R. 336:1924 P. 39. 

-S. 72— Risk note form B — Protection 

under when available to Railway Company —> 
Liabiiily of consignor — Raii/ication. 

Where a plaintiff who consigned his goods for 
carriage by the defendant Railway Co, under a 
risk-note in Form B brought a suit for compensa¬ 
tion for non-delivery of the goods, the defendant 
company cannot escape liability by having 
recourse to the risk-note unless they have plead¬ 
ed loss or destruction in their written statement. 
In such a case the plaintiff may rest bia claim on 
the presumption ihat ihe goods were still in the 
possession of the Railway Company,a piesumption 
which may be raised under S. 114, Illn. (rf) ol the 
Evidence Act. The reason why it is so necessary 
to lay stress on the pleading in such a case is 
this—that the plaintiff lias already a very heavy 
burden indeed and that it wouldi not be just 
to increase the burden by excusing the defendant 
from the necessity of pleading ‘loss’ or ‘destruc¬ 
tion’. It may be loss in the ordinary sense of the 
word or it may be destruction by fire or water or 
vermine but Ihc plaintiff should at least have 
some knowledge that the goods are no longer in 
company's possession. Where a broker signs a 
Risk-note B on behalf of a buyer of goods, tlic 
latter may ratify the contract including the con¬ 
tract of carriage with the Railway under the 
Risk-note B. [Foster, J.) East Indian Ky. Co. 
V. Firm Sukhdeo D.\s. 4 Pat.L.T. 443: 1924 P. 25. 

-S. 12-^Risk-note—package—Meaning of 

Held, following 41 C 670 and 21 C. W. N. iil5 
that the word “package" means bolh that which 
is packed and that in which it is packed i.c. its 
covering or recepiacle. [Das and Adami, JJ.) 
Bhagwan Das ?. The East Indian Ry. Co. 

4 Pat. L T. 392: 1923 P. 487. 

—-Ss. 72 and 80—Lo-ss of goods—Misdeli¬ 

very—Neglige nc i—Liability of Railway Compa ny. 

Under Ss. 72 and SO ol the Railway .\cl, loss of 
goods includes loss suffered by the consignor or 
ilie owner whether such loss occurred by re.ason 


-S. 72— Risk Hole form B — ResPonsi^ 

bilily of railway—Rights of consignor. 

S. 72 (2) of the Railways Act limits the respon¬ 
sibility of the railway company to the e.xtent 
specified in a risk note filled up and signed by 
the consignor. In the case of a conaignment lost 
in transit and covered by a risk note in form B 
the enus of proving neglect or theft by the rail¬ 
way administration or its servants lies on the 
consignor 39 All. 418; 43 Bom 761) ref. [Dalai, 
A. J. C.) Ha/.ai Lal V. Secuetaky of State 
FOR India. 8 0, L. J. 688: 1922 Oudh 170. 

“ ■■ S. 12-—Contract contrary lo Risk note— 

Contract Act Ss. 151 & 152 apply. 

The ordinary law as to the performance of 
contracts to be found in Ss, 151 and 152 of the 


( ol misdeliNCry or non-delivery. 41 M. 871; 45 M. 

, 617; 43 B 386 Foil. Where a contract, as for 
instance a risk-note, contains an exception and a 
’ proviso, the paity who dt sires to take the benefit 
of the c.xception must not only plead it but prove 
it, and if that is done, the ether party who desires 
to take the benefit ot the proviso must ptove that 
the subject-matter is not within ihc exception. 
In the case ol a risk-note in form B. the onus is 
in the first instance upon the Railway Adminis¬ 
tration to prove that there was loss of the des¬ 
cription for which the Railway is entitled to 
claim exemption from responsibility and when 
that is done the onus shifts to the consignor to 
prove that the loss was due to the wilful neglect 
of the administration or their servants within the 
meauing of tlic proviso, 45 Bom. 1201; 44 1,C. 395 
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distinguished, [Mullick and Bucknill^ JJ.) The 
G. I* P. Ry. Co. V. JiTAN Ram Nirmal Ram. 

2 Pat. 442 : 1923 Pat 82 : 4 Pat. L. T. 173 : 

1 Pat. L. R. 169: 1923 P. 285. 

——S. 72— note signed by agent^Con- 
signor is bound — Loss—Onus of proof. 

Under S. 72, if a person who delivers the goods 
to the company signs the Risk-note, the consig¬ 
nor is bound and he cannot impugn the autho¬ 
rity to sign. Where a risk-note is proved to be 
valid and the company has proved loss, the 
burden is on the other party to establish that the 
loss was due to wilful neglect of the Ry. adminis¬ 
tration or to theft by or due to the wilful neglect 
of its servants. (Macpherson, J.) East Indian 
Ry, Co. V. Messrs. Gopiram Gourishankar. 

1924 P.315 

-Sa. 72 and 76— Risk-tiotc—Forms A and 

B—Effect of^Liability of company—Onus-^Dif- 
fere nee. 

The effect of risk-notes A and B is to limit the 
ordinary liability of the Railway Company under 
Ss. 72 to 76 of the Railways Act. The company 
becomes bailee under Ss. i5l, 162 and 161 of the 
Contract Act and are common carriers. The 
ordinary liability to which under Ss. 72, 76 the 
Railway Coy, will be subject for loss, destruction, 
etc., as carriers, is intended to be limited under 
these Risk-notes, the consideration being the re¬ 
duction in the tariff rate, Under them, the com¬ 
pany is only liable for the loss of one or more 
complete packages due to wilful neglect of its 
servants, transport agents or carriers. The plain¬ 
tiff in such a case must set forth all the particu¬ 
lars constituting wilful neglect or default and 
substantiate the same, the onus being on them. 
The onus would have been otherwise in the ab¬ 
sence of risk-notes, if the case were simply under 
the Railways Act. Case law on this point of 
distinction referred to. (Jwala Prasad, J.) G. 
I. P. Ry. Company v. Jitan Ram Nirmal Ram. 

3 Pat. L.T. 222 : 1922 P. 17. 

—-S. 72— Liability of railway for goods 

consigned on risk notes-^Onus, 

In a suit for compensation for non-delivery of 
goods consigned to the railway for carriage on 
an approved risk-note, it is for the railway com¬ 
pany to prove the loss, and for the plaintiff to 
prove that the loss was caused by the theft or 
wilful neglect of the company’s servants. 39 A. 
418, Foil. {Robinson, Offg. C. J.) Jamnadhar Bal- 
DEVDAss V, Burma Railways Company, Limited. 

64 I. C. 395 : 13 Bur. L. X. 190- 

--8. 72—Loss of goods—Negligence — Ex¬ 
tent of liabiHty of Railway Company, 

The nature and extent of the responsibility 
for the loss of goods delivered to a Railway to be 
carried is clearly laid down by Sec. 72 is that of 
a bailee under Ss. 152 and 161 of the Indian 
Contract Act. The Railway are bound to take 
such care of the goods bailed to them as a man of 

C P—Voi,. IV 77 


ordinary prudence would, under similar circum¬ 
stances, take of his ovvn goods of the same bulk, 
quality and value as the goods bailed. 

In the present case, the train was travelling 
from Shewan to Dadu in open day light with a 
valuable cargo. The doors of the waggon were 
not locked. It was known that thefts from run¬ 
ning trains had frequently occurred. In spite of 
this knowledge no measures were taken to guard 
against theft by the Railway Company. Held. 
that the Railway Company is responsible for 
the loss as no man of sense would leave valuable 
goods stored in an unlocked ware-house, situated 
in some out of the way place, altogether unguard¬ 
ed knowing that there were thieves in the neigh¬ 
bourhood. Also the Ry. Administration cannot be 
absolved from all obligations to watch the goods 
in their charge merely because the ware-house in 
which they are stored is in a state of rapid move¬ 
ment. {Crouch, A. J. C.) Firm of Nikoomal 
I Lokumal V. Secretary of State for India in 
I Council. 39 I. C. 904 : 10 S. L. E. 196. 

j 

I-- S. 72 iD —Consignment of goods—No 

j receipt taken—LiabiHty of Railway Company, 


\ When delivery of goods was made to com¬ 
pany’s servant without Ry. receipt, the Company 
was held liable for the loss by Railway Act. 
{Piggoit, IValsh and Gokttl Prasad, JJ.) Sohanpal 
V. The E. I. Railway. 20 A. L. J. 3i : 

44 A. 218 : 1922 A. 9. 


i 


———S. 72, Cl. (a) and (b)—Goutis consigned 
under Riskmote Form H'—Loss of goods—Onus 
of pfoving negligence. 

Where goads are consigned to a Railway under 
Risk-note Form H, the Railway is not liable for 
the loss of goods unless the loss was caused by 
theft by one or more of the Ry. servants or by 
their wilful neglect and the consignor must prove 
wilful neglect since he has entered into a special 
form contract. Whether the expression “robbery 
from a running train” in Risk-note Form H. 
means anything more than an ordinary theft is 
doubtful. {Richards, C, J.and Banerjce J.) E 
I. Ry. V. Nilkant. 39 AH. 418 :15 A, L. J, 321. 


41 Cal 576 : 22 


See. also, 19 C. L. J. 142 : 
I. C. 679: 19 t . W. N. 95: 


39 I. C. 130. 

*———S, 72 (1) Loss of goods—Responsibility 
of Railway Co.- Risk-note—Burden of proof. 

The plaintiff sued the defendant Railway Co 
for damages for failure to deliver a bale of cotiori 
which he bad consigned at Nagpur for delivery 
to himself at Ahmedabad. The plaintiff had exe¬ 
cuted Risk-note in Form B. that to lav a 
foundation for the company’s liability the plain¬ 
tiff would have to prove non-delivery, loss 
destruction, or deterioration of the grods bailed 
but the responsibility under s. 72 (1) might be 
limited by special contract as provided in S. 72 
(2). Risk-aote, Form B is one form of such con- 
tract. Where the Railway Company admit non¬ 
delivery but set up in defence the Risk-note, it is 
for them to plead and prove the circumstances 
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ID which (he 1'kisk‘Dotc is intended to operate 
and excnnpt them froni liability or in other words, 
the i^oods have been lost or destroyed. Neither a 
mere allegation or loss by the Cotnpanv nor an j 
admission of non delivery by the plaintiff is proof 
of such loss. If the Kailway Company prove 
the loss, which they may do, they are exempted 
from liability by tlie risLnotc unless the plain¬ 
tiff prove that his cases come within the excep¬ 
tion meotioned therein, it may be that the loss 
alleged by the Railway Company is admitted by j 
the plaintift. In such a case the Company need | 
not adduce evidence to prove the loss. 14 N. L. ' 
K. 122 Dist. [Halhfax, A. J. C.) Hanumant Ram ! 
V. G. I. P. Railway Co. 19 N. L. R. 56 : 


1 RAILWAYS ACT {IX OF 1890), S. 72. 

j packages of consignment. (C//i7fy and Tennon, 
J}.\ Williams Dring v. Shiv Prasad Bhakat. 

18 I. C, 316 ; 17 C. W. N. 620. 

S. 72 (2) — Railway Cofnpany—Ltabililv 
for loss of consigmnent. 

Where the plff. sued to recover money paid by 
him for a Railway receipt for charas sent to him 
by the deft, wbicli consignment was lost by the 
Railway, held in the absence of any special rate 
paid or tendered by the consignor as required by 
b* 72 (2) the Railway administration was not 
liable. {Le Rossignol, J.) Sobha Singh v. Mela 

2 P. L. B. 1919. 


1923 Nag. 223 , 

- 72 {2)~Rtsk‘noic, Form B^Thcfl of^ 

goods in hansit—Robbery-Company not liable \ 
for loss. 

The meaning of the tc:m "Robbery” in risk-> 
note, form B is the same thing as (heft and not as ' 
defined by the Indian Penal Code. Where goods ■ 
consigned under risk-note form B were stolen ; 
during transit the railway cannot beheld liable; 
for the loss under the terms of Risk-note Form B. ' 
(ffyec.s, J.) G. I. P. Railway Co. v Firm of 

Bhola Nath Debi Das. L R. 3. A. 464 ' 

I 

- 'Ss. 72 (2) and IG —Risk-note, Form />'— ! 

Proof of negligcnce — Onus—Contract Act, Ss 151. 

1 52 and 161. 

In a suit for compensation for the loss of goods 
consigned under a risk-note in form B. the deft. 
Railway Company would not be liable if the plff, 
fails to prove that the loss was due to the wilful 
neglect of the Railway Administration or to theft 
by, or to the wilful neglect ol its servants. 16 C. ' 
W.N. 766. Foil. The case would be guided by the i 
terms of the special contract embodied in the ! 
Risk-note, Form‘ B’’ and not by Ss. 151, 152 | 
and 161 ol the Contract Act or the other provi- , 
sions of the Railways Act, {Richardson and ' 
Bcachcroft, JJ,) THE E.l. Ry. Co.. Ltd. r;. KaNak I 
Behari Haldar. 44 I. C. 691 : 22 C. W. N. 622 

See also 15 I. C. 56 : 16 C. W. N. 766! ! 

- S. 72 {2) —Improper signing of a Risk- > 

note—Company not free from liability only. 


^-5. 72 [2)—Risk-notCx Form B — Neglect of 

Railway servant—Burden of proof. 

Where a consignor has agreed with a Railway 
Company to limit his liability by executing a risk- 
note in horin B the onus is upon the consignor 
or consignee to prove that the loss was due to 
wilful neglect or theft by the Railway Administra¬ 
tion of Its servants. [Adami, J ) BadRi Das v. 
East India Ry. Co. 4 Pat. L. T. 185 ; 

1933 P. 335, 

S. 72(2) (b)— Risk-note — Form B — Devia¬ 
tion from route—Liability for loss. 

Where a railway company carries goods cover¬ 
ed by a risk-note in Form B otherwise than by 
the agreed route to suit its own convenience, 
vyithout notice to the consignor and without 
giving him an opportunity to consider whether 
he should sign a risk-note in Form B. the Com¬ 
pany’s liable for damages for loss of the goods 
and could not rely on the protection afforded by 
the risk-note. {Macleod. C. J, and Coyajee, J.) 
V.ALi M.ahomed Hamad r. G. 1. P. Railway Co, 
46 Bom. 830 : 24 Bom. L. R. 316 : 1922 Bom 74. 

— - S. 72 (21 (bl— Form H—loss 

of goods—Wtlftd rcglect—Inference from conduct 

— Onus of proof. 

Goods were delivered to a Railway Company 
to be conveyed to a ccrt.iin place under the usual 
risk-note Form according to which in considera¬ 
tion of a specially reduced taritf. under which 
the consignor agreed to hold the Railway Com¬ 
pany free from all responsibility for any loss, 
dcslruction, or deterioration of or damage to ail 
or any of the consignment from any cause what- 


The signing of the name of the principal by 
the agent without signing his name as agent in a 
risk-note is not ‘signing’ and therefore the Com¬ 
pany is not free from liability. Provisions of S. 72 j 
must be very scrupulously observed. {Holni^- ' 
wood and Mullick, JJ.) Moiiabasha p. Secre¬ 
tary OF STATE. 32 I. C. 393: 20 C. W. N. 685. 

; W— Risk-note, Form B—Con-\ 

tract in Public policy—Short delivery of goods ' 
— Railway Company's liability. 

The agreement known as “Risk-note Form 
B’’ IS not contrary to public policy and .absolves ’ 
a Railway Company from all liability for sliort 
delivery of goods, provided there is no loss of a 
whole coiisigninciit or of one ^r more complete 


ever e.xcept loss due to wilful neglect or theft, 
wilful neglect not including fire, robberv or any 
unforeseen accident. In a suit by plaintiff for 
shortage of a part of the goods, held on the facts 
the loss was duo to (heft owing to wilful negli¬ 
gence of the Company also. Plaintiff having 
proved a prima facie case the onus was on the 
Railway company to offer some re.isonablc ex¬ 
planation to escape liability. [Maclcod, C. J. and 
Shah, J.) The Central India Spinning and 
Weaving Company j-, G. I. P. Railway Co. 

24 Bom. I. R. 972 : 1922 Bam. 46. 

S. 72 (2) {b]— Risk-note form H -Goods 
consigned under—l,oss of-Suit for damages 
for—Onus on plff. * 

I JV compensation tor the loss of goodf 

booked for carriage by railway under a risk-note 
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(Form H), the onus lies on the pltf. who alleges 
that Ihecase fell within the exceptions mention¬ 
ed in the risk-note to prove the facts necessary ; 
to charge the company with liability. {Kumara- 
swanti Sastris J.) Albuquerque and Sons v. 
The South Indian Railway Company. 

43 M.L.J. 90 : (1922) M.W N. 328 : 16 L. W. 667 : 

31 M. L.T. 470 (H. C.) : 1922 Mad. 231. 

-S. 72 (2) {h)~Risk notc H or B—Liabi¬ 
lity of railways. ^ 

In cases where goods are consigned under risk- i 
note B or H it is incumbent on the plaintiffs to ' 
prove in order to succeed wilful neglect on the i 
part of the railway or theft. [Adami, J.) The : 
Bengal North Western Railway Company v. 
Abdul Karim. 1922 P. 419. 

-S, 72 (3 )—Loss of goods —Swif for dam-\ 

ages. 

Consignee alone can sue for damages for loss j 
of the goods consigned. [Philiips, J.) M. & S. 
M. Ry, Co. V . K. Rangaswamy Chetty. 

1924 M. 517. 

-Ss. 73 and 'J2‘-Death of birds consigned 

— Value—Ascertainment of. 

On the death of certain birds due to the negli- , 
gence of the Railway Company the Railway Com- ; 
pany is liable to pay compensation at the rates . 
specified in Sec. 73, if the consignor omits to i 
declare value. {Banerjee, J.) Arratoon M. J. v. 
E. I. R. Co. 38 I. C. 143. j 

► 

--S. 75 —Exemption from liability^Onus. 

To avoid liability under S. 75 of the Railways i 
Act, a Railway Company must establish, first, ' 
that the articles composing the consignment j 
were articles mentioned in the second schedule i 
to the Act, and, secondly, that the total value of 
the consignment exceeded Rs. 100. {Stuart, J. C.) \ 
Shudarshan V. E. I. Railway Company. 

42 All. 76 : 53 I.C. 644 :17 A. I.. J. 1081. : 

I 

S. 75 —Loss of package—‘Company's Liab- 1 
iliiy necessity of declaration, package meaning of, 
“When any article mentioned in the second 
sch., contained in any parcel or package, for 
carriage by Railway are delivered to a railway ' 
administration and the value of the articles of 
the parcel exceeds Rs. 100 the railway adminis-! 
tration shall not be liable for the loss of the | 
parcel or package or for the destruction or dam- i 
age, unless the sender or person delivering the 1 
parcel to the administration caused its value and ! 
contents to be declared or declared them at the | 
time of the delivery of the parcel for carriage by 

Railway.’’ i 

A parcel booked as a luggage is no less a pack- ; 
age within the meaning of S. 75 of Railway Act. 
(Tudball and Chamier, JJ.) East Indian Rail¬ 
way V. M. K. Roy. 13 A. L. J. 658 : 

30 I. C. 400 (All.) : 37 A. 463. 

———S. 75 —Precious metal—Theft in transit \ 
—Mode of theft. | 

S. 75 lays down that the consignor must de- , 
dare the value of precious metal consigned and ' 
pay the percentage to hold the company respon- ; 
sible for the loss. Mere signing of a risk-note i 
does not bind the Company. The section em¬ 
braces the thefts of goods in transit even though 


RAILWAYS ACT (IX OF 1890), S. 75. 

the actual way of the theft is not proved. 
{Richards, C. j. and Banerjec, J.) N.arayan 
Das V, E. I, Railway Co. 34 All. 656 : 

10 A. L. J. 297 : 16 I. C. 369! 

-Ss. 75 and 80— Suit for damages—Short 

delivery—Matters to be proved. 

In a suit for damages against a Railway Co. 
for short delivery of certain packages sent, the 
plff. must prove that the packages were lost while 
in the possession of the Ry. Co. S. 75 of the Act 
affords protection to, not only articles which 
ought to be insured, but to all articles contained 
in the package in which the articles protected 
were placed. 33 Bom. 703. Foil. (Banerjee, J.) 
Great Indian Peninsula Railway v. Sham 
Manohar. 

34 All. 422 : 14 I. C. 803 ; 9 A. L. J. 492, 

-S. 75— Value of articles — Loss of in¬ 
cludes consequential damage—Articles of special 
value — Damages—Measure of. 

Plff. delivered to the deft. Railway Company a 
parcel containing the account books for carriage 
from Bombay to Nagpur.The parcel was misdeli¬ 
vered to a person who thinking that the parcel 
was the one which was sent to him from Khand- 
wa for destruction of the papers therein destroy¬ 
ed the account books. The plff, sued the deft. Rail¬ 
way Company for damages for Rs. 25,000 ; Held, 
Per Scott, C. J. S. 75 of the Railways Act applies 
to articles of special value declared by the legis¬ 
lature in the schedule. They must therefore be 
articles free from any preiium affectionis on the 
part of the owner that is to say, which could be 
valued by any sufficiently trained expert quite ap¬ 
art from the feelings of the owner. The damages 
recoverable against the Railway Company, was 
the value of the property lost and nothing more. 
The plff, could not sue for any remote or conse¬ 
quential damagss which he might allege he had 
suffered from the loss. The plff. could recover 
Rs. 70 as the actual cost of the books and no 
more. Per Macleod, /—The protection under S.75 
lasted as long as the Railway Company w’ere 
liable as carriers and in this case their liability 
would continue after the goods bad arrived at 
their destination for such reasonable time as would 
be required for the consignee to come to take deli¬ 
very. The whole object of S.75 would be defeated 
if the consignor could claim consequential dam¬ 
ages for the loss of an excepted article without 
insuring it on the ground that its value was over 
Rs. 100. The section was an absolute bar to an 
action against the Railway Company for any 
amount exceeding Rs. 100 for the loss, and the 
consequences of the loss of excepted goods entru¬ 
sted to them for carriage unless a declaration had 
been made under the section. The word “value” 
in S. 75 did not necessarily mean “market value.” 
If an article has a special value to the owner be¬ 
yond the market value and if he wished to recot^er 
that value he must declare and insure the goods. If 
however a loss occurred the liability of the Rail¬ 
way Company was limited by S. 75 (2) to the true 
value. (Sro/f, C. J. and Macleod, /.) Great 
Indian Peninsular Ry. Co. v. Ramchandra 
JagaNNAth. 43 Bom. 386 ; 49 I. C. 396 : 

21 Som. L. R. 6- 

[On appeal from 20 Bom, L.R 591: 41 I.C. 401.] 
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S. 'ib —Misdelivery of goods—Liability 
for loss—'Value loss’ — Meanin;^ of. 

The value of the articles in S. 75 means intrinsic 
value of the articles, i e. market value, i.c. price 
for which they would reasonably sell at the time 
ill the market as well as the value in the market 
independently of any circumstances peculiar to 
the plff. Under S. 75, the loss for which a Rail¬ 
way Company is protected from liability, must be 
tbc loss to the Railway Company itself and it 
must be the loss which occurs while the goods 
are in their custody as carriers and cannot apply 
to a loss to the owner. Negligent misdelivery 
of goods to a person other than the owner is not 
such a loss of goods within llie meaning of S. 75- 
(Kanjiji, J.) RamachaNdra Jagannath v. 
Great Indian Peninsula Railway. 

44 I. C. 401 : 20 Bom. L. R. 591. 

[On appeal 43 B. 386 : 49 I. C. 396 : 

21 Bom. L. R. 6.j 

■" 8. 75— Parcel coniaimng silk—Value of 

over /v6, 100— Parcel not insured — Liabilily. 

Where a parcel consigned to a Railway Com¬ 
pany contains silk, in a manufactured or unma¬ 
nufactured state and whether wrought up or not 
with other materials of the value ol Ks. 100, the 
Railway Company are not responsible for the loss 
and for anything coniained in it, if the parcel 
wore not.declared or insured. (Hohnwood and 
Miillick, /;.) East India Railway Co. v. 
CHANGA Khan. 42 Cal, 888 : 19 C. W. N. 1034 ; 

28 I. C. 245 : 22 C. L. J. 212. 

S- 75 and Sch. II. Item 't{m)—'*Shawl'' 
alwan of small value—Arlicle sent through 
Railway and Steamer Companies—Loss in trau" 
sit over Railway—Liability of Steamer Com¬ 
panies. 

The term "Shawl" need In item (mj, Sch. 11, 
Railways Act refers to valuable Indian Sbawals 
such as alw.ins. Where a p.arccl containing al- 
wans was delivered to a Railway Aclininistration 
for carriage and the value of the articles exceeded 
Rs. LOO, the Railway adininistratiun shall not be 
responsible for the loss of the parcel unless the 
sender caused its value and contents to 
be declared under S. 75 of the Railways Act. A 
parcel was delivered to a Railway to be carried 
by the Railway and certain Steamer Companies, 
and the parcel was lost in transit over the Rail¬ 
way. The Steamer Companies are in no way liable 
for the loss. [Brett and Sharfuddin, JJ.) SaRat 
Chandra Bose v. Secretary of State, 

14 I. C. 726 : 39 Cal. 1029. 

-B. 76 and Sch. II. els. (M) and (S)— 

'Shawls'—Meaning of. 

S. 73 applies to all articles speci6cd in Sch. II 

whether they are of any special or exceptional 
value or not. ‘Shawls' in Cl. (M.) of Sch. II 
sliould not be interpreted in a restricted sense by 
reference to the use of the phrase * article of spe¬ 
cial value’ in the marginal note to S. 75, [Spen¬ 
cer and Ramesam, JJ.) TheG. I. p. Railway 
C o., Chella Ram Giancaand. 

14 1. W. 614 ; (1921) M. W. N. 862 : 

66 I. C. 99 : 41 M. L. J. 603. 
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--S. 75— Applicability, 

?. 75 does not apply when the value of a pack¬ 
age does not exceed Rs. 100. [Benson, O. C.J. 
and Sankaran Nair, J.) Madras and SOU¬ 
THERN Mahahatta Railway Co. v. Bhimappa. 

17 I. C. 419 : 23 M. L, J. 811. 

-8. 16—Consignment — Shortage—Burden 

of proof — Risk-note Form A. 

A person consigned goods under a Risk-note, 
P'orm A which stated that the consignment was 
in bad condition and was liable to damage, leak¬ 
age and wastage as the cases in which the goods 
were contained were old, torn and wet. Further 
the consignor agreed to hold the iRaitway free 
from responsibility for the condition in which 
the goods may be delivered to the consignee at 
destination and for any loss arising therefrom. 
In an action by plf^. (consignor) for damages for 
short delivery held that the onus lay on the con¬ 
signor to prove that under S. 76 of the Railways 
Act the shortage was due to pilferage by the 
railway servants and the Risk-note, Form A pro¬ 
perly protected the railway. [Ryves^J] Firm 
OF Parbhoolal Ram Ratan v. The Bengal 
North Western Railway Co. 

1923 A 234 (2). 

-S. 16 —Railway Risk-note, B—Short de¬ 
livery—Railway admitting loss — Liability. 

Where in a suit for compensation lor non-deli¬ 
very of goods entrusted to a Ry. Company under 
risk-note B form, the company admits that the 
goods were lost, it cannot escape the liability but 
must prove that goods were lost by leading evi¬ 
dence. [Macleod, C. J’ andShah, J.) Chelabhai 
P uNsi V, East Indian Railway Company. 

45 Bom. 1201 : 63 I. C- 241 : 23 Bom. L. B. 525. 

-S. 16—Burden of proof ns to time of loss. 

The burden of proof as to when the goods were 
lost IS on the Railway Company, (Stinson, O. C.J, 
and Sankaran Nair, J.) Madras and Southern 
Maiiratta Rv. Co. v. Bhimappa. 

17 I. C. 419 : 23 M, L. J. 611. 

-Ss. 76and BO—Railway Company—Suit 

for lessor dcstrnciion of goods —Onus of proof — 
Risk-note. 

In a suit against a Railway Company for com¬ 
pensation for loss, destruction, etc., of goods 
entrusted to them for transit, the plaintitis ordi¬ 
narily need prove only the loss. The Railway 
may then eiiher show that the loss occurred in 
circumstances which exempted a bailee from the 
responsibility for the loss or they may rely upon 
a special coutract which exempts them from 
liability. When there is a risk-note which is a 
special contract exempting the Railway from all 
liability except in certain specihed cases, the 
plffs. can succeed only if they establish that their 
case comes within these exceptions. Under 
S. 80 of the Railways Act no suit will lie against 
a Railway Company to whom the goods 
were not entrusted unless it is shown that the 
loss occurred while the goods were in their i^s- 
sassion. In no case can a decree be passed against 
both the companies. {Milra, A. J.C) Agbst, 
G I.P. Ry. Co. Karaval. 

48 I. C. 294 : 14 N. L. R. 122. 
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-8. 76— Non-delivery — Wilful neglect of 

Hallway Co. — Liability. 

The Railway Company cannot plead in defence 
the risk-note as treeing it from all responsi¬ 
bilities, when the loss of the property in 
question is due to the wilful neglect of the Rail¬ 
way administration or theft or neglect of its ser¬ 
vants. (Jwala Prasad, J.) East Indian Ry. Co. 
V . Kali Charan Ram Prosad. 

3 P. L. T. 216 : 1922 Pat. 146 : 

1922 P. 106. 

' S. 76— Contract undcr.risk-note, form B- 

The burden of proof lies on the plaintiff, to 
prove facts from which it can be fairly and rea¬ 
sonably inferred that loss was due to wilful 
neglect of company which cannot be presumed 
from loss of special contract. (Pratt, J. C. and 
Crouch, A J.C,) Firm DoulatRam v. Secretary 
OF State. 32 I. C. 661 (2) ; 9 8. L. E. 177. 

-8. 77— Notice. 

See also Railways Act (1890), S. 40. 

-8. 77 —Notice to Traffic Manager if 

notice to Agent. 

A notice to a Traffic Manager making claims 
on the company is a claim preferred ‘ to the 
Railway Adniinistration*’ within the meaning of 
S. 77 of the Act and notice of the claim to the 
Traffic Manager is equivalent to notice to the 
Agent. 2 l.C. 107, Foil. [Colvin, J.C.) Ram Gopal 
V, Agent, B. B. & C. I. Railway Co. 

13 I. C. 297. 

-8. 77— Damages^Short delivery — Lia¬ 
bility, 

In a suit for damages for short delivery, the 
company cannot plead a Risk-note in defence 
unless it is shown that the loss was due to theft 
from a running train or some such cause. 
[Gokul Prasad, J.) East Indian Railway v, 
Makhan Lal Bindesri Prasad. 

46 A. 676 : 21 A. L. J. 616 : L. B. 4 A. 280 : 

1923 A. 606 (1). 

----8i. 77 and 140— Damages for short deli- 

very-Notice of suit'-Notice to subordinate official 
and not to the agent—Not sufficient. 

Plaintiff delivered certain bales to the defend¬ 
ant Railway for despatch from Cawnpore to 
Bombay. The Railway delivered the consign¬ 
ment at Bombay with shortage of one bale. The 
plaintiff sent a notice to the Deputy Traffic 
Manager of the defendant Railway Company who 
had been appointed by the Agent of the said 
Railway for disposing of claims lor damages. 
The plaintiff however made no direct communi¬ 
cation to the Agent of the defendant Railways 
within 6 months of the date on which the goods 
were delivered for tran.sit. In a suit by plaintiff 
for damages held that the suit must fail for want 
of a proper notice under S. 140 ol the Railways 
Act. The notice of suit sent to a subordinate 
official of the Railway who had been appointed to 
dispose of claims was not a sufficient notice 
within the meaning of S. 77 of the Railways Act. 
28 A. 552 ; 33 A. 544, Foil. (Lindsay and 
Daniels, JJ,) Cawnpur Cotton Mills Co., Ltd. 
V. G. I. P. Ry. 

45 A. 368 : L. B. 4 A. 371: 21 A. 1.. J. 228 : 

1923 A. 301. 
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-8. 77— Notice — Proof. 

Where there was evidence of the plaintiff's son 
that notices were sent by registered post to the 
Agents of all three Railways, and there was on 

record the registered receipt of the Agent of the 

B.N Railway, and plaintiff swore that the receipt 
was for the notice sent and there were letters on 
tbe record from the B and N.W. Railway actually 
making an admission that they were prepared to 
pay a small sum in full satisfaction ol the plain¬ 
tiff's claim, held it was impossible to hold that 
notice was not sent within the meaning of S. 77 
of the Railways Act. (Ryves.J.) Dukhi Ram 
Barai V. B. N. W. Railway. 

1923 All. 145. 


“■“Ss. 77 and 140— Loss of goods—Notice to 
Traffic Manager—Not enough. 

Where a person sent his goods for carriage by 
a railway and they were lost in transit, notice of 
a suit for damages must be given to the Agent of 
the Company. Correspondence with the traffic 
manager or notice sent to him does not, in law, 
amount to notice to the Agent. 28 A. 552, Foil. A 
direction in the railway receipt given for the 
goods despatched that all claims should be sent 
to the Traffic Manager does not dispense with the 
necessity oi giving the notice contemplated by 
S, 77 of the Railways Act. 33 A. 544, foil. (Gokul 
Prasadt /.) Ram Sahai Chhidda Lal v. East 
Indian Railway Co. 

44 All. 646 : 20 A, L. J. 664 : L. B. 3 A. 311 : 

1922 A. 280 (2). 

-S. 77— Notice of claim — Proof of — Offer 

hy Ry. Co. to pay — Estoppel—Limitation Act 
Art, 81. 

For a suit for compensation for non-delivery 
of goods consigned to a Railway Company for 
carriage, notice of claim as contemplated in S 77 
must be proved. The fact that an offer was 
made by Railway Company to pay a certain 
amount in satislaction of the plaintiff's claim 
would not estop the Railway Company from rais¬ 
ing the plea of notice. (Stanley, C, J and 
Banerji, J.) G. I. P. Ry Co., v. Ganpat Rai 
33 All. 544:10 1.0. 122 : 8 A. L. 1.643. 


Railways~-Nottce not given to one—Liability 

Where plff.’s agent at Aleppey in the Madras 
Presidency consigned to the South Indian Rail- 

Tbe carried to 
Wadi Bunder, Bombay, and where the consignor 

I nsktnote whereby he undertook to 
hold the Railyway administration and all other 
Railway administration working in connection 
therewith over whose Railways the said goods 
may be carried in transit from Alleppey to Wadi 
Bunder harmless and free from all responsibility 
for any loss destruction, or deterioration of, or 
damage to, the said consignment from any cause 
whatever before, during, and after transit over the 
said Railway or other Railways’ lines working 
in coBnection therewith, or any other agency 
employed by them respectively for the carriage 
of the whole or any part of the said consignment, 
and whereby mistake on the part of the Railway 
servants the goc^s went from Jalarpet via Madras 
along the East Coast up to Waltair where they 
were delivered to the B. N. Railway Co. which 
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carried tiiem to Ramkrisbtapur at Calcutta and 
where the delendant' Company brouj^ht (hem back 
to Wadi Bunder vui B.N.K. and G.I.P. after long 
time considerably damaged and infested by insects 
and where the surveyors ot the pK^. and the G. I. 
P. Co. assessed the damages at Rs. t3 per bag. 
Held, that the deft. G. I. P. Railway Co. were 
not liable for the acts of M. & S. M. Rail¬ 
way Co. who were liable for a breach of contract 
but not for any tortious or wrongful act ; but 
the notice to the M. S.M. and S.I. Railway Co. 
being not given vvithin six months though it was 
given to G. 1. P. the M. &S. M.andS. 1. Rail¬ 
way Cos. were not liable for damages. [Mnclcod, 
C. J. and Shall. J.) Sh.\nkar v. S.I. Ry. 

64 I. C. 390 : 23 Bom. L. R. 866. 

-S. 77—‘floss’ inoludes — Hon-delivery. 

A claim for compensation for non-delivery in¬ 
cludes the case of the loss of the goods just as 
much as the case of the detention of the goods. 
Where detention is not pleaded or put in issue, a 
claim simply for comp(.^^atioD for non-deli¬ 
very must be understood as including or involv¬ 
ing a claim for the loss of the goods within the 
meaning of S. 77. The word ‘loss’ used in S. 77 
is wide enough to include all cases where the 
goods are not forthcoming and therefore in¬ 
cluded a case of non-delivcry, {Richardson, and 
Ghose, JJ.) The Assam-Bengal Railway Co., 
Ltd. V. Radhika Mohan Nath. 1923 Cal. 397, 

-;- S. 77—Notice to "Maua^ier." 

The agent of the Easlcm Bengal Railway is 
the Manager within the meaning of the Act, and 
the notice under S. 77 must be given lo the Agent 
and not to the Traffic Manager. (D. Chatterjen 
and WahnsUy, JJ.) Kala Chand Shaha i'. 
The Secretary OF State. 

38 I. C. 844 : 21 C. W. N. 751. 

-Ss. 77 and 140— Notice to Claims Super¬ 
intendent." 

Notice of a claim against a Railway Company 
served on the Claims Superintendent of the 
Company, who generally settles such claim 
is not a sufficient notice under S. 140 unless it is 
proved that the olhcc was authorised by the 
agent to receive such notices. [Chatterjee and 
BeachcroflJJ.) E. I. Ky. Co, 2 -. Ram Autak. 

38 I. C. 502 : 20 C. W. N. 696. 

; 3. n—Notice served on Governincnt. 

Notice of claim ag.ainst a State Railway under 
S. 77 of the Act is effective if served on Govern¬ 
ment. {Chatierjee and Beaclicroft, JJ.) Radha 
Sham Secretary of State. 44 Cal. 16 : 

34 I. C. 130 : 23 C. L. J. 647. 


-Ss 77 and 140— Claim jot damaged 

goods — Notice- 

Notice of a claim under S. 77 of the Act in res- 
; pect of goods delivered in a damaged condition 
must be served under S. 140 on the Agent and 
not On the Traffic Manager 13 C. W. N. 24. 

, Dist. {Harrington and Car ndtiff, J J.) £. 1. Ry. 
Co. Madhe Lal. 18 C. L. J. 147 : 

19 I. C. 673 : 17 C. W. N. 1134. 

-S. 77“S/((f against Railway Company 

—Notice not sa ved according toS. IJ—Consigne'c 
imposing unauthorised conditions- 
\ Where notice of a claim against a Railway 
I Company was not served according to S. 77 and 
otherwise did not satisfy the requiretnents of 
S. 77, the suit against the Company must fail. A 
' l^ailway Company is not responsible for non- 
I delivery of goods if it was due entirely to the 
j imposition of a condition by the consignee which 
! he had no right to impose. {Jenkins, C. J. and 
Chatlencc, J.) Janki Das v. The Bengal 
Nagpur Railway Company. 15 C. L. J. 211 : 

13 1. C. 509 : 16 C. W. N. 356. 

I-S. 77 —Notice received by a subordinate 

to agent, not enough. 

S. 77 of the Railways Act insists th notice 
shall be given in writing to the Agent of the 
Railway Company in India and notice to a 
subordinate of Jthe Agent is not notice contem- 
i plated by the section. {Le Bassignoi and Jafar 
Alt, JJ.) B. B. AND C. 1. Ry V. The Firm 
Manohak Lal. 

4 Lah 46: 5 L. L. J. 3 : 1923 Lab. 84. 

- 77—Notice of loss uecsssaty. 

When there is a loss of consignment, notice of 
loss to the Railway Company under S. 77 is 
necessary. {Le Rossignol, J.) The East India 
Company v. Rahim Buksh. 1922 Lah. 72 (1). 

-S. 71— Railway—Hisdelivcry—Suit for 

damages—Notice of claim for compensation 
essential. 

In a suit by the plaintiff as endorsee of the 
Railway receipts against the defendant Railway 
Company for damages for misdelivery, held that 
it was barred by limitation because the notice 
prescribed by S. 7 7 of the Railways Act had not 
been given to the defendant within 6 months. 
{Wallis,.C. J. and Spencer, J.) The Madras and 
Southern Mahkatta Railway Company, 
Limited v. Hakipas Banmali Das. 

41 Mad. 871 : 24 M. L. T. 38 : 8 L. W. 340 : 

49 I. C, 69 : 35 M. L. J. 35, 
See also 49 I. C. 493 : (1919) Pat. 150. 


S. 11—Suit against Railway for loss of 
goods Noticeof Agent—Setvice on Goods Super' 
iniendent, if sufficient. 

Notice served 00 the Goods Superintendent 
which however never reached the Agent, is bad 
for, under S. 77, notice is to be served on the 
Agent. A promise by the Goods Superintendent 
to pay a liquidated sum without the knowledge 
of the agent is not binding on the company. 
{Fletcher and Chalterjee, JJ.) Radhakissen 
E. I. Railway Company. 

21 I. C. 970 : 19 C. W. N, 62 


-Ss. 77 and 140— Notice-Service on Offi¬ 
cer other than Agent — Agent's knowledge of claim 
—Legality of notice—Maintainability of suit. 

A suit against the Railway Company is main¬ 
tainable even though the notice is served on any 
officer other than the Agent provided that it is 
shown that the Agent had knowledge of the claim. 
(Phillips, J.) Agent and Manager, S. 1. Ky. 
Co. ;. Vangu Pattar. 10 M. I. T. 382 : 

12 I. C. 169 : 21 M. L. J. 1061. 

--S. 77 —Notice to manager or agent— Not 
sufficient. 
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S. 77 Railways Act. will apply to all claims for 
compensation whether due to loss, destruction 
and deterioration or non-delivery or mis-delivery 
In every case notice must be given in strict ac¬ 
cordance with ths section. A letter addressed to 
the Manager or the Agent in the alternative, 
unless it lis proved that the Agent actually 
receives such letters as a matter of course is not 
a valid notice. [Baker, 1. C.) Jiwandas v. The 
Agent, E, i. Ry. Co. 

ION. L. R. 139 : 1923 Nag. 314. 

-Ss. 77 and 140— to General Traffic 

Manager—Not sufficient. 

A notice under S. 77 of the Railways Act must 
be served within the time prescribed by that sec¬ 
tion on the Agent or Manager of the Railway 
Company in one of the modes prescribed by 
S. 140 of the Act. [Batten, A. J.C) Deorad v. G 
I. P. Ry. Company. 14 I. C. 684 : 8 N. L. E. 34. 

“ ;-77— Suit for compensation for non- 

delivery ^Notice necessary. 

In a case where compensation is claimed 
against a Railway Company for non-delivery of 
goods, S. 77 applies and a notice of the claim 
m writing must be sent within the time hited. 
[Macpherson, J.) East Indian Railway Com¬ 
pany V. Messrs, Gopiram Gourishankak. 

1924 P. 315. 

" S. *1*1 —Non-applicability to case of non¬ 

delivery Notice to General Traffic Manager when 
sufficient. 

In a suit for possession or compensation on 
account of non-delivery ot the goods consigned to 
the company which the defendant is bound to 
deliver to the piff. S, 77 has no application and 
the company is not entitled to any notice in case 
of non-delivery. When the assignment of power 
to settle claims is proved, notice to the General 
Traffic Manager is sufficient. [Jwala Prasad, J,) 
East Indian Railway Company v. Kali Charan 
Ram Prasad. 3 Pat. L. T. 215 : 

(1922) Pat. 145 : 1922 P. 106. 

' 8 - 80 —Goods sent over several Rys .— 
Loss on particular line not proved ^Liability. 

Where goods were handed over to B. N. Ry 
and travelled over E. I, Ry., O. R. Ry., and B. N 
W. Ry.. also but it was not proved that the 
loss was caused while passing over the latter, 
held the B. N. Ry, are liable for the damage 
caused to the goods. [Ryves, J.) Dukhi Ram 
Barai V. B. N. W. Railway. 1923 All. 145, 

■-S. 80— of goods^Loss, 

Where goods were consigned at a station under 
one Railway Administration and the loss of the 
goods consigned occurred at a place under ano¬ 
ther Railway Administration, a suit for damages 
for the loss of the goods can be brought against 
either of the Railway Administrations [Piggott, 
J.) Makhan Lal V. B, B. & C. I. Railway Com¬ 
pany. 28 I. C. 77 : 12 A, L. J. 339. 

•-^ 8 . 80— Open delivery—Consignment not 

tampered with — Damage. 

Where the consignment was intact so far as 
the seals and package was concerned but some 
little metal clips on the edges were loose, the 
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plaintiif could n^t compel the Railway Company 
to give open delivery, though there may be some 
difference in weight; and so the Company's 
refusal to give such open delivery did not make 
it liable for damages. [Tndball. J>) Jwala 
Prasad v. G. I. P. Ky. 

21 I. C. 448 : 11 A. L. J. 772. 

S. 80— Carriage of goods — Non-delivery 
—Different Railways carrying goods- — Consign¬ 
ment — Bags lorn — Refusal to re-weigh. 

Where the consignment was bjoked in one 
Railway and was to be delivered at a station 
belonging to another Railway, the latter were 
agents of the former and are not liable to be 
sued for non-delivery. Where the consignee 
on finding the bags loose and torn, requested 
the Railway staff to re-weigh them and on 
refusal by the staff did not take delivery or pay 
freight. Held, that railway authorities were 
right in selling the bags after due notice to the 
consignee. The plffs'. suit for damages was 
unsustainable. (Chamier and Rafique, JJ.) 
Kokamal V. G. I. P. Ry. 

21 I. C. 428 : 11 A. L. J. 775 Note. 

——— S. 80— Carriage of goods by different 
Railways—Loss of goods—Liability of -barticular 
Railway. 

Where goods carried by different Railways 
were lost in the course of the transit, it is neces¬ 
sary for attaching liability on any particular 
Railway to prove that the loss occurred on the 
line of that Railway. [Fletcher and Chatterjee, 
JJ ) E. I. Ry. Co. V. Nopechand. 

23 I. C. 22 : 19 C. L. J. 434. 

-S. 80 — “Loss’’ includes loss by mis¬ 
delivery. 

*' Loss ’’ in Chap. VII of the Act includes loss 
of goods made over to a Railway Administration 
which have been misdelivered and so have been 
lost to the person entitled thereto. [Scott-Smith, 
Le Rossignol and Abdul Raoof, JJ.) Hill Saw¬ 
yers & Co. V. The Secretary of State. 

2 Lah. 133 : 61 I, C. 926 : 

3 Lah. L. J. 297 (F. B.). 

-S. 80—‘ Deterioration '— Meaning of — 

Agreement between two Companies^Liability. 

"Deterioration” in S. 80 includes decrease in 
market value consequent on detention. Notice 
of an agreement between two companies that 
each is responsible to the other but not to the 
public would not relieve the company with 

whom the goods were, at the time of loss, from 

liability to the public. [Reid, C. J. and Ratiigan 
J.) India General N. and Ry. Co. Ltd v 
Harcharan Das. 233 P. L. R. 1912 i 

111 P R. 1912 : 15 X. C. 12 : 234 P. W. E. 1912. 

-S. ^d—Scope of. 

Section 80 which gives an option to a plaintiff 
to sue one or other of two Railway Administra¬ 
tions in cases where goods have been booked 
through cannot be construed to mean that where 
the plaintiff has sued both Railway Administra- 
tions he IS entitled to a decree against that one 
of iheiD which has satisfied the Court that it was 
in no way to be blamed for the loss accruing to the 
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plainliff. {Lindsay, J. C.) Secretary of State 
FOR India v. Xvzal Husain. 7 0. L. J 250 

2 U. P. L. R. (J. C.) 109 : 56 I. C. 714 • 

23 0. C. 96. 

-S. S^^Powcr of Magistral to inquire 

about heirs of deceased Railway Servant. 

The Railways Act docs not empower a Magis¬ 
trate to make an inquiry as to the true heirs ol a 
deceased Railway Servant. {Hayward, A. J.C.) 
ALLAHWA RAYO V. EMPEROR. 

36 I. C. 672 : 17 Cr. L. J. 368 : 

10 S. L, R 64. 


--S. 101 — R 100— Object of ride — Breach 

—Punishment. 

The object of S. 101 and rule 100 is to lessen 
the risk of accidents through shunting on a 
through line after the line clear has been given. 
1 be disregard of the rule enhances the danger to 
passengers. The breach of the rule will render the 
rule breaker liable to punishment even though no 
accident might have occurred. In determining 
the punishment, the gravity of the offence should 
be estimated not by the ultimate consequences 
but by the risk involved. 6 Mad. 201, Rel. {Scott, 
C. J. aud Shah, J.) Emperoh v. Ra.m Chandra 
Hari. 15 Bom. L, R. 702 : 14 Cr. L. J.460 : 

20 I. C. 620 : 37 B. 685. 

— -S, 101—“ Endangering " — Meaning of 

—Shunting train to a wrong line, 

III every case where a travelling train is un¬ 
expected shunted on to a wrong line by an errone¬ 
ous laying of the points in a station yard, the 
safety of the persons in the train or about the 
yard is endangered within the meaning of that 
term in section 101 ; and if the error in the points 
is due to such disobedience as is referred to in the 
Act, an offence punishable under the Act is com¬ 
mitted. From the facts ol one case, no safe 
analogy can be drawn as to whether danger has 
arisen in ihe other case. {Stanyon, AJ.C.) Local 
Government v. Har Pershad. 18 Cr. L. J. 822 : 

41 I. C. 646 : 13 N. L. R, 90. 

8. ICl —Off CHOC falling under tioo enact • 
inents—Punishment under both, whether legal. 

When an accused by one act endangered the 
lives of the public and committed an offence 
under S. lOl of the Act and 353 of Penal Code he 
can be punished under one Act only and not 
under both. (Roe and Jwala Prasad, JJ.) Rah.ma- 
talla V. Emperor. 1 Pat l. J. 373 : 

18 Cr. L. J. 321 ; 38 I. C. 433 (1) ; 

1 Pat. L. W. 340. 

—;-S. 101— Disobedience of a rule. 

S. 101 does not provide for cases in wliich the 
disobedience of a rule is merely ‘likely’ or ‘calcu¬ 
lated to endanger the safety of any person. To 
render a person liable to conviction under S. 101, 
it must be proved that the safety of a person was 
actually endangered in point of fact. \Twomcy, J ) 
liAUN V, Emperor. 7 L.B R. 72 : 15 Cr. L. J. I 7 : 

22 I C 161 (2) : 7 Bur. L. T. 101 

— -S. 101. Sub-S. (al,(b) and (c)-“Ge/icrn/ 

Rules and Regulations •' apply to all Railways, 
R. 86—G. I. P, Ry. Working Instructions, R 9— 
Protection of trains standing outside distant 
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signal—Breach of R 9 whether to be under Sub- 
S. (u) or (6) of 5. iOl —Construction of rules 
framed by Railways. 

The omission of the guard to place detonators 
to proteci the train when it is stopped outside a 
distant signal amounts to a disobedience under 
R. 9 of G. I. P. Ry. Working Instructions and is 
punishable under S. 101 (a). Where a guard is 
charged under S 101 (b) the onus of proving that 
a guard charged under S. 101 (b) did not comply 
with general rule 86 is on the prosecution which 
burden cao be discharged by the Ry. authorities 
inspecting the line to see if any metallic remnants 
arc formed there. When a train stands 
outside the distant signal, it is " authorised " 
detention and not due to “ accident, failure or 
obstruction.” The wording of G. I P. Ry. rule 9 
is somewhat inappropriate and allowance should 
be made, considering that even a District Traffic 
Superintendent misreads the rule. [Mittra, Offg. 
A. J. C.) K. Bezanji V. Emperor. 

21 I. C. 996 ; 14 Cr. L. J. 676. 

■Ss. 108. 121. 128 and n\~ Liability of 


Railway Co., Assault by Railway servant. 

Where the driver and guard of a Railway Co„ 
assaulted the plaiotifif a passanget, for slopping a 
running train by pulling the aiaram chain. Held, 
that the Ry. company itsell had no power of 
arrest and was not liable for the tort of its 
servant, as the assault committed by its servants 
was outside the scope of their authority and the 
course of their employment of the company. (ScolL 
C.J. and Batehelor, J.) Girjashankak Daya- 
shankar V. B. B. and C. I. Ry. 43 Bom. 103 : 

45 I. C. 716 : 20 Bom. L. R. 136. 


-8. 108— ^Su^eient cause'—Test of — Over- 

ctowdin^ is one. 

No hard and last rule can be laid down as to 
what must constitute reasonable and sufficient 
cause within the meaning of S. 108, Railways Act 
and it must depeud upon the circumstances of 
each case whether there was such a cause as to 
, justify a passenger io pulling the communication 
j chain. Where a passenger's complaints as to the 
overcrowding of a compartment are not listened 
to by the authorities, and finds the compart¬ 
ment packed to suffocation, he is justified in 
pulling the chain. [Iwala Prasad, J.) IswAR 
Das Varshani v. Emperor. 1 Pat. 260 . 

1922 Pat. 63 ; 3 Fat, L. T. 196 ! 

23 Cr. L. J. 357 ; 1922 P. 8‘ 

• 

-8. 109 — 'Passenger' includes possible 

passengers. 

The expression a ” Basseogcr ” includes 
possible passengers. {Aylitig, C. J.) KomaRaN 
lu re. 45 Had. 215 : 42 M L J. 81 • 

SO H. L. T. 134 : 1922 H. W. N. 34 

1982 H. 35’ 


-S 109—KVsisfiirtCtf on ground of tnajci’ 

I mum number—Ho offence. 

Passengers are entitled to claim that a com¬ 
partment does not contain more than the maxi¬ 
mum number. {Jwala Prasad, J.) Ishwar 
Das V. Emperor. 1 P. 260 : 3 P. L T. 196 : 

1922 Pat 63 ; 23 Cr. I. J. 957 : 

1982 P. 8. 
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' ' ' S 109— Reservation of Ry. Compartment 

for huiofeaus — \\hi.lhtr comt.any can remove a 
passenger entering a reserved carriage. 

S. lUy of ihc Act confers a general power on 
the Kiilwa> Con>pany lo leserve a companmeni 
to pasbtiigets 01 a pariicular cla^s, coinmunny ur 
race anu there is DOihing illegal in sucb a 
provision. 1 he leinoval oi a peis^n by a threat 
of bSirg lorce, is a forcible removal. Ihc 
Railw a> auuioriiics aie not entitled to remove a 
passaiiger iioin a compartment which is resetveo 
for another passenger or class ol passengers 
{Fawceit^ A, J. C.) MATHARADAS V. bbChETARY 
OF bTATE FOK iNhlA. 18 1. C. 23? : 

5 s. L K. 140. 

-S. 112— Conviction—Legality. 

A person charg d under S 112 lor entering a 
railw ay cairiagc without a ticket pleaded guiiiy 
as to enteiing the cairiage but said that he did 
Dot puichasc the ticket because the tiam waS 
about to siait. Hcla, that this conviction is bad as 
his staitmen* amounts to a positive demat of an 
intention to defraud. {Wulsk, J.) Banwahi Lal 
V. Emp&kok. 07 I. C 82a. 

•-Ss. 112 and Q8 —Wrong ticket. 

Where a passci.ger travelling by a Katlwiy train 
on being called Ur^on, proouces a ticket ueating 
dale Ol a pievious day throwing away anothei in 
bis possession, he cannot be hcla to have dis¬ 
honest intention so as to justify a co..viclion 
under S. 112 as ihe essence ol the offence unocr 
that section s an intent to dettaud the Railway 
Company. Unless vnere is clear evi'^ence to show 
that a pas>enger knows tnat the ticket he is uold* 
iog has been uocd before, an intention on bis part 
to cheat the Kailway Cum^aDy cannoi beiuiencd 
from tue mere fact that the passenger knows 
that he is comuiiUmg a breach of the 
Railways Act or rules framed under the 
Act. the ticket does not snow to us bolder 
that, ui dcr the Railway rules it is only available 
for a p.irticular train or on a paiticular uay, his 
know.edge Oi the Railway rules posted on the 
Stations will not be assumed unlj-s it is proved 
that the alianiioii of toe traveller w <8 diawn to 
them \,tiarrtnglon and Teunon, JJ .1 MaNindro 
Nath MiTitR v. Bengal Nagpuk Railway 
Company. C* 660 : 17 Or. L. J 3dl. 

_S, IIZ—Conviction — Liability to pay 

higher fare—Distress warrant. 

The petitioner was prosecuted for an offence 
undei S. 133 ot ihe Railways’ Act (f.c.) travel¬ 
ling witnoui a ticket a’ d he pleaded in deience 
that he had nut travelled by the tram. The Magis¬ 
trate wiihout any enquiry issued di:»tress warrant 
for the amount of penally imposed. Held, tne 
Magistrate could pass orders only after taking 
evidence op the question woeiner the accused was 
liaoJe to pay and hv.w much was payable by him. 
(WalmHey and Huda, JJ.) Station Master, 
Rannghat V, Kabul Sheikh. 21 Or. L. J. 321 : 

do 1. C. 693 |lj : 24 C. W. N. i9o. 

____S. 118— Passenger, meaning of. 

The word **l'assenger”in S. 118 01 the Railways 
Act IS used in a restiicied sense aid denotes a 
person who without permission ol a Railway 

C D— VOL. IV 78 
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seivant enters any Railway carriage for the 
purpose of travelling as a passenger. [Heaton 
and Shah, JJ ) Ladhu v. Emperor. 

16 Bom. L. E. 9a6 : 14 Cr. L. J. 654 : 21 I. C. 894. 

— Ss. 120 and Removal of passengers. 

There is no provision in the Railways Act 
for ejecting passengers except in certain circum¬ 
stance specified in S 120 of the Act and the 
express'Oii ‘railway* in S. 122 does not include a 
railway carriage. [Choitdhury and Newbouldy 
JJ.) Mohammad Hussain v. Farley. 

44 cal. 279 ; 18 Cr. L J. 647 ; 
40 I. C. 295 : 85 C. L. J. 610. 

-S. 120 —Travelling without ticket does 

not justify removal. 

Travelling w thout a ticket is not one of the 
circumstances mentioned in S. 120 of the Rail¬ 
ways Act as ju»lii yn.g removal from a Railway 
carriag*^ by a Railway servant. [Campbell, J.) 
Kadha Kishen V. Emperor. 

23 Cr. L. J. 622 : 1923 Lah. 71 (1). 

8. 120— Railway official removal of 
passenger. 

The word “person” in S. 120 of the Act incln- 
des railway official and a railway guard who 
removes a passenger from a compartment which 
he is entitled to occupy is guilty of an offence 
ur.der S. 120. [Abdur Rahim and Napier. JJ.) 
CuFFLV V. Muhamadali Muhamad Ibkahim 
Khan. 44 I. C. 329 : 19 Cr. L. J. 313, 

-S. 120 (b)— Using the delivery shed as a 

market place for selling fish. 

A person who persists in selling fish in the 
delivery shed of a Railway, which is net meant 
to be H market, and obstructs the business for 
which the shed is prepared is guilty oi nuisance 
within S 120 ib). [Tcunon and Ghose. JJ.) Deoki 
Sha V. EmpEkor. 25 C. W. N. 603 : 

62 X. C. 876 : 22 Cr. L. J. 604 : 33 C. L. J. 293. 

-S. 121— Abuse —// amounts to obstruc¬ 
tion. 

Abuse or insult to a railway authority does not 
necessarily constitute obstruction or impediment 
to a railway servant in the discharge 01 his duty 
and a conviction under S. 121 is not sustainable. 
{Campbell. J.) Radha Kishen v. Emperor. 

23 Cr. L. J. 622 : 1923 I. 71. 

- S. 121— Station Master — Delegation of 

duties to Signaller — Obstruction—General Rules 
229 231 and 244. 

Rules 244, 229 and 231, of the General Rules 
empower a Stadon Master to appo nt a Signaller 
lempofarily to do the duties of a Ticket Collector, 
When a Signaller so appointed undertakes such 
duties and acts in the discharge thereof, be is a 
“railway servant” wiihin S. 121 of the Railways 
Act. Oostruciion to him is punishable under 
that section. {Sadasiva Aiyar and Burn. JJ.) 
ChitRALA Bheemanna, In re. 10 L. W 669 : 

(1920) M. W. N. 166 : 21 Cr. L. J. 62 : 
54 I. C. 414 : 37 M. L. J. 656. 

■8. 122— Unlawful entry — Essence of 

offence. 
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Unlawful entry is the essence of the offence 
under both the clauses of S. 122 of the Railways 
Act. If the entry was lawful, refusal to leave on 
beioR desired to do so would not make the 
original en ry unlawful. Nor would it make a 
perSfjn guilty under cl. 2 which is but an aggra¬ 
vated form of the offence under cl (1). {Chitty 
and Smither, )J.) DURREL V. KuMUD KANTA 
Chakkkabarty. 19 Cr. L. J. 878 : 

47 I. C. 74 ; 22 C. W. N. 576. 

-Sfl. 132 and 47 [g)—''Unlawful"-Mean- 

—Trespass on railway line—Oifence under 
.S. 122 or 47. 

Th^ Word “unlawful” in S 122 means without 
the leave ■)( the Railway Administration and a 
person entering the railway line without such 
leave is guilty under S. 122. S. 47 or the bve-laws 
made under Cl. (gj thereof have no reference to 
this offence of trespass. IIC. W. N. 583 rel. 
(Johnstone and Shah Din, JJ.) Mohan Malik v 
E.mphkor. 165 P. L. B. 1914 : 15 Cr. L. J 468 : 

241. C,348 ; 4P. E. 1914 (Cr.) : 

--Bs. 122 (2) and 3 (4)— Railway employee 

rejection of, from staff quarters—If Section ap- 
piuah^e. 

S. 122 (2) of the Railways Act is inapplicable 
to eject a Railway employee from the staff 
quarters occupied by him while under service, 
because they are not part of a Ry. under S. 3 (4) of 
the Aci. (Ayling and Oldfield, JJ.) Margam 
Aivak V S. J. Mkrcer. 15 Cr. L. J. 226 : 

23 I. C. 177 : 11914) M. W. N. 124. 

-S. \22—Scope of—Original entry lawful 

—Subsequent breaking of wagon. 

Subsequent unlawful act. i,e., breaking lock of a 
wagon docs not make the original entry itself 
unlawful under S. 122 of the Act when It was found 
that the Dalals like the accused were Irer’ly 
allowed to cmer the station premises. (Mitra, 
A J.C) Bashir Ahmad V. Emperor 

20 Cr. L. J. 9B : 48 I. C. 896 : 16 N. L. R. 34. 

S' 1^22 - Rescf'valion of compartment— 
Trespass — Removal Oy Compaity. 

There is nothing i.i the Railways Act to forbid 
the reservaiion oi conipanment for different 
communities and any member of any other com¬ 
munity entering such compartineiu becomes a 
trespasser and could therefore be removed under 
S. 122. (Crouch and Hayward, A.J.Cs*) Mathu- 
SADAs V. Secretary of State. 

21 I. C. 499 : 7 S. L. R. 42. 

S. 125— Keeper's negligence — Owner's 

liabiUly. 

The owners of cattle straying on a Railway line 

cannot be convicted of an offence under S. 125 
for the negligence of their keeper, (Chamicr, J ) 
Gur Rkasad V. Empekok. 34 /^\\ 9 ^ . 

12 Cr, L. J. 814 : 12 I. C. 990 : 8 A. L. J. 1249. 


RAILWAYS ACT (IX OF 1890). 8. 140. 

tried by a competent Magistrate. (Macleod and 
Pratt, JJ.) Emperor v. Uhondya Dudya. 

43 Bom 888 : 62 I. C. 687 : 
20 Cr. L. J. 699 : 21 bom. L. B. 768. 

-S. Possession of staff quarters by 

Railway employee—Whether dismissal puls an 
end to possession. 

Possession of staff quarters lawfully obtained 

by a Railway employee can be determined only 

by steps taken under S. 138 and for that posses¬ 
sion to become unlawful there must have been an 
interruption thereof and a re-entry. The fact of 
dismissal of the servant by itself does not pul an 
end to his right of possession. Staff quarters for 
residence a»e not part of a Railway within S. 3 
(4) of the Act (Ayling and Oldfield, JJ.) Mahgam 
Aiyak V. S J. Mercer. 15 Cr. L. J. 226 : 

23 I. C. 177 ; (1914) M. W. N. 124. 

-S. 140— 

Notice. 

See also Railways Act, IX of 1890. S. 77. 

--—S. 140— Notice—To whom to be sent. 

Notice to Traffic Manager is not a notice to 
Agent. (Gokul Prasad, J.) Ram Sahai Chhidda 
Lal V. East Indian Railway Co. 

L. R. 3 A. 311 : 44 A. 646 : 20 A. L. J. 664 : 

1922 A. 280 (2), 

77. ! Object of—Notice on manager — 

Whether sufficient. 

The object of S. 140 of ilic Act is to provide a 
convenient course of action for ibc parties aggrie¬ 
ved. S. 140 ol the Act does not mean that the 
Manager is the only person on whom notice ot 

action against a Slate Railway can be served ; it 

only says, if notice is served on him, it must be 

done in ihc manner provided (Per Chatterjee. J, 
Bcachoroft, J dubitanlc), A notice served on the 
Collector will be treated as equivalent to noMcc 
on Government. (Chatterjee and Bcachcrojt, JJ,) 
Radhashau Basak V. Secretary of State. 

44 Cal. 16 : 34 I. C. 130 : 23 C. L. j! 547 

^ 140 and 77— Notice to District 

Traffic Superintendent—Whether notice to Agent. 

A notice to the District Traffic Superintendent 
of a Railsvay company is not a notice to the 
Agent. 3 1. C. 479 Disl. (Stephen and Nullick, 
JJ.) East Indi.vn Railway Co v. Ramg.\ti 

28 I. C. 142 : 19 C. L, J. 180. 

1^0 —Notice some how reaching agent 

sufficiency. 

So far as S. HO is concerned, it is only an 
enabling provision and gives the party the option 
of serving the notice on manager of the company 
instead oi on Railway administration at its regis¬ 
tered utbee. The object of the section is to see that 
the company gets notice. The word “ may” does 
not mean “must”. 0. C. J., Kumaraswami 

Sastri and Odgers^ JJ.) Mahadeo Aiyar v. 
South Indian Railway Co. 14 L. W. 684 : 

SO M. L. T. 113 : 45 M. 136 ! 
1921 M. W N. 878 : 
42 M. L. J. 202 : 1929 M. 363 (F. B.) 


8b. 130 and 126 (a)—M inor offender — 
torum of trial. 

An offence punishable under S. 130 read with 
S. 126 (a) ol the Railways Act, 18^0, is not cxclu- 
.sively triable by a Court of Sessions, but can be 


—S. 


scribed by rules. 


140 —of notice — Modes pre- 
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RAILWAYS ACT (IX OF 1890), S. 140. 

Where a mode of service of notice of a claim 
be prescribed the company cannot plead insuffi¬ 
ciency of notice. Notice to the Traffic Manager 
is good notice when allowed by the Rules of the 
Company. [Benson, O. C. }. and Sankaran Nair, 

/.) Madras and Southern Mahratta R4il- 
WAY Co. V. Bhinappa, 17 I. C. 419 : 

23 M. L. J. 511. 

-^S. 140 —Suit against Railway Company 

—Notice to whom should be given. 

Under S. 140 of the Act, all notice-^ of claims 
against Railway Companies should be given to 
the Agent or any nfficer designated for the pur¬ 
pose or wno, according to the practice of the 
Company, deals with such claims. {Sundara 
Iyer, J.) In re Manikonda Seshachellam. 

36 Mad. 65 : 10 M. L T. 236 : 
12 1. C. 76 : (1911) 2 M. W. N. 195. 

-8. 140— Notice^ Service must be in form 

prescribed: 

The notice on the agent is effective only when 
it is served in the form and manner indicates in 
section 140 ot the Act. (Batten, A.J.C.) Deorao 
V, G, I. P. Ry, Co. 14 I. C. 684 : 8 N. L. E 34. 

-S. 140— Notice, Service of — Proof. 

Where a claimant addressed his notice of 
claim to the Agent of the Railway Company, bat 
the letter was opened by the General Traffic 
Manager, he is entitled to prove that notice was 
in fact delivered to the agent and that there was 
service under S. 140 (a) (MuUick and Bucknill, 
JJ.) Dukga Prasad v. G. I. P. Railway and 
E. I. Railway. 1923 Pat. 284 : 1924 P. 98. 

-88 140, 141—C. P. C., O. 29.—Suit 

against Railway Company, form of. 

Neither O. 29 of the Code nor Ss. 140 and 141 
of the Railways Act say anything about the man¬ 
ner in which a suit against a Railway Company 
is to be framed. The form in which a Company 
is to be sued is given in Sch. 1 App. A. of the 
Code (Ross, J) Sinehi Ram-Benari Lall v. 
Agent, E. I. Ry. 

64 I. C. 126 : 2 Pat. L. T. 679 

—•Sch, II. Cl. (k)— Liability for loss of wax 
^pearl—Risk note. 

If an article in respect of which a risk note is 
given is not one of the excepted articles under 
Sch. II, the mere giving of the risk note will not 
take away the liability of the Railway Company. 
Wax pearls wiih a thin covering of glass are not 
articles made of glass within Sch. II, cl. (k). of the 
Railways Act. (Rafique, J.) Firm Kedar Nath 
Raj Narain v. The East Indian Railway 
Company. 

45 A. 453 : L. B. 4 All. 204 : 1923 A. 538 (2). 

KAIH WATER. 

See Easements Act. 

3AIYAT* 

See (1) B. T. Act, Ss. 3-5, ETC. 

(2) Mad. Est. Land Act. S. 3 and other 
Local Acts. 


RANGOON RENT ACT (II OF 1920). 

RANGOON MUNICIPAL ACT (VI OF 1922). 

8. 80 (2)— Annual value—Meaning of — 
Taxation of lands and buildings—Basis of 
assessment—Standard tent—Rangoon Rent Act, 
1920— Sub'tenants—Rents paid by. 

The Corporation must in the absence of special 
circumstances take as its basis the standard rent 
in these cases on which the standard rent has 
been fixed by the Rent Controller. In other cases 
it must fix the rateable value on a consideration of 
all the surrounding factsand circumstances includ¬ 
ing the effect that the Rangoon Rent Act has or 
may have o^ the matter. It cannot be said in 
every instance that the amount that a tenant is 
able to obtain from his sub-tenants is always to 
be taken as the rateable value ; but that amount 
may be taken into consideration with all >he 
other facts governing the question. In other 
words in arriving at a decision as to the amount 
for which the pretnises may reasonably be ex¬ 
pected to let the Assessor will consider the rent a 
tenant can extract from his sub lenants ; but 
this will not be the only matter to be considered 
in arriving at a decision. (Robinson, C. J., May 
Oung and Po Han, JJ.) The Municipal Cor¬ 
poration OF THE City of Rangoon v. The 
S wATi Bara Bazar Company, Ltd. 

1 Rang. 668 (F. B.) 

- S. 91 (2)— Notice—Orders reserved— 

Failure^f Commissioner to inform complainant 
the date of final disposal—Date from which four¬ 
teen days' period begins. 

Before advantage Cuuld be taken of the require¬ 
ment of notice within fourteen days of any parti¬ 
cular date the requirements of the Act with 
reierenceto that date must be fully and properly 
complied with. When orders are reserved, the 
Complaint is not disposed of, and will not be dis¬ 
posed of, within the meaning of the Act until the 
order is delivered. Where nothing remains but 
for the order to be wiitten and delivered, the 
date on which it is disposed of will be the date, 
of the delivery of the order, and notice of that 
date, the Commissioner is. by the Act, bound to 
give to the complainant But where no such 
notice of the final disposal is given, but notice is 
served on the complainant with a copy of the 
Commissioner’s order, the date of receipt of that 
notice and copy of the order constitutes a suffici¬ 
ent compliance with the requirements of the Act 
as to notice of the date for final disposal. And 
if notice of an intention to appeal is served on the 
Corporation within fourteen days of the date on 
which the appellants received a copy of the Com¬ 
missioner’s order, the Court would have jurisdic¬ 
tion to entertain the appeal. (Robinson. C. J. and 
May Oung, J.) Davdoodjee and sons v. The 
Municipal Corporation of the City of Ran¬ 
goon. 1 R. 220 : 1923 Rang. 193. 

RANGOON rent ACT (11 OF 1920) 

r- stipulation for payment of premium-^ 

Favourable lease—Enforcement. 

A stipulation by the landlord for payment of a 
preoiium of salami in addition to the rent in con- 
sideraiion of his granting a lease on specially 
favourable terms is void as being repugnant to 
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RANGOON RENT ACT (II OF 1920i. S. 2. 

S. 9. Cl (1) of tlic HaiiRoon Rent Act, {Maung 
Ktn,J) Ismail Vacoobjee Doodha v. Ab- 
Dooi.LA Hajke Abba Co. 

1 Bur. L. J. 143 : 1923 Rang. 80. 

-S. 2— Motive. 

Motive is of no account when the landlord 
satisfies the Court ihai he war.ted the premises lor 
his reasonable use. {R>binsuu, C. J. and Mny 
Onug^J.) Mahomed Moosa t*. Goolam KA'^booi.. 

2 Bur. L. J. 161: 1924 Rang. 64. 

-S ’0 —Requiring property for purpoi,es 

vf suPerf'isiou—if sufficient 

A landlord requiring ttic building for the u«-e 
(jf his servant to enable him to supervi>e the 
construction of a budding c'ose by cannot main¬ 
tain an ej**ciinent suit, as the r-rov*s ons of S. lO 
arc not comolied with. [Htald,J,) Isvaacs v. 
Mamsa Brothers 

1 Rai g. 634 : 2 Bur. L. J 252 : 1924 Rang. 164. 

- 8, 10— Guardian of minor — If can sue 

tn ejectment 

Under S. 10 of amended Rangoon Act a 
guardian of a minor cannot eject b> a suit a 
tenant on the ground that premi'^es are wanted 
by minor for his use lor the guardian is not a 
landlord. (Cuf r, J.) Maung I’k Thkin’ v. S. Boon 
ICyan. 2 Bur. 1. J. 280 : 1924 Rang. 163. 

-S. 10— Ejectment — Reasotiailc use — 

Erection of bigger building. 

Rtsp indent purchased cenain premises held 
by appelUnt as tenants. He gave notice to the 
appcllar t to quit the premises inenliontiig thrt he 
wanted to demolish the old onc-slnried building 
standing thereon and to erect a four storied one. 
He then brought a suit for cieclmcnt held it is 
not the objcci of the Act to interfere with the 
legal use of piivatc properly ; it is aimed to pro 
tcct tenants from ejcclment where they aic un¬ 
able or unwilling to pay an enhanced rent. But 
if the respondent has the means to cany out Ibs 
purpose and has a bona fide intention to do so if 
he can obtain possession he is entitled to a 
decree for ejectment. It would be for (lie public 
benefit that the s-te should be tiut to a use that 
would be to ihc advantage of a large number of 
persons more paiticulatly at a time wlien resi¬ 
dential premises arc very scarce. (R<binson, 
C. J and Maegregor, J.) The Punjab Motor Co 
Shaik Juman. 1 Bur. t J. 87 ; 1923 Rang. 13. 

(M Proviso 'Hina fide* requiremetit 
means genuine fcquirefnent and 'own occupation' 
includes occupation by employees. 

A landlord alleging bona fide requirement is 
not bound to prove that the requirement is 
reasonable under the ciicuinstanccs but he has 
only to show that it is a genuine requirement. 
The words ‘ own occupation’* in the proviso to 
S. 10 (1) include the occupation bv the employees 
of the landlord. [Robinson, C. J. and Maegregor, 

].) S. Joseph Brothers and Company v O 
Raisee & Company. 

64 I. C. 290 : 11 L. B. R. 7. 

-S. 13—Orrer payment of rent—Right to 

deduction must be exercised within 6 months. 


RANGOON SMALL CAUSE COURTS ACT (1920.) 

The right to deduct overpayment cf rent given 
by S 13 of the Rangoon Rent Act must be exer¬ 
cised within 6 months alter ihe date of the last 
uver payment and in default the right is barred. 
{Duckworth, J.} Jaishankar v Jivankam San- 
THal. 1 Bur. L. J 169 : 11 I. R. R. 427 ; 

1023 Rang. 46. 

-S. 14 (A)— A'acc5S taken hy tcnaid 

from sub-lcnanl ~ Application by landlord lo re¬ 
cover — Mainlainaothly—Cirltfica le. 

All application by a landlord under S. 14 A. of 
the Rangoon Rent Act to recover the excess of 
rent levied by Ins tenant from the sub-tenani will 
not in the absence ol a ceruficate of the controller 
fixing the ^tandard rent. {MayOuug,J.) Bahadur 
p. Jadawjee Mehta. 1 Rang 687 : 

2 Bur. L. J 235 : 1924 Rang. 172^ 

-S. 18—/Cent ContfoUcr—Civil Court 

Under the Rangoon Rent Act the bent Control¬ 
ler is a civil Court and as such subordinate to the 
High Couit. [RMnsou C. J., Pratt and Macgtc- 
gor, JJ.t IVlAHOMMhD EUKAHIM MoOLI.A P. S. K. 
JANDASS. 1 Bur. I. J. 138 : 11 L. B. R. 387 ; 

1923 Bang. 94. 

S' 18—C. P. C'., 6'. 115— Pirst Judge, 
Court of Small Causes, Rangoon, w/ieiher Court 
subordtnalt to High Lourt, 

The Isi Judge oi the Court of Small Causes 
when disposing of a reieiencc under the Ran¬ 
goon Kent Act, is a Court subordinate to the 
High C urt within the meaning of Section 116 of 
C. V. C. He de:idts questiorib of civil rights in 
the same manner as a Court exerisii.g civ.l juris¬ 
diction would do and he iDust be regarded as a 
Civil Court and as a Court snboidinatc to 
High Court. Section 13 provides that his decision 
snail be tinal, but there is nothing to show that 
this expression is used in any other meaning 
then Its ordinary legal meaniog. viz , that his 
order shall not be appealable. \Robinson, C.J., 
Pratt and Maegregor. JJ.) Mohamed Ebrahim 
Moola V. S. R. Jandass. 1 Bur. L. J. 138 : 

11 L. B R, 387 : 1983 R. 94. 

S. 18 —Rent Controller —Powers o/—Ex- 
parte dcciston—Setting aside revision—Powers 
of High Court 

The Kent Controller under Burma Act U of 1920 
is a Civil ('ourt subordinate to the H'gh Court 
and the High Court can entertain an application 
for revision irom his decision. A Kent Controller 
has inheiciii power to set aside an cta parte order 
in accordance with the provisions of the C. P. 
Code. A person aggrieved by a decision oi the 
Rent Coiitioller may apply in revisi- n to the 
High Court or be n.ay impugn the order when 
making a representation to the Small Cause 
Judge. It !l)c objection is one to an order hxing 
a standard rent. 1 Bur. L J. 138 Kcl. [Duckworth, 
/.) Mohamed Ebraim Moolla u. S. K. Jandass. 

1 Bur. L. J. 2u0 : U L B. R. 894 : 

1 1933 Rang. 49. 

RANGOON SMALL CAUSE COURTS ACT 11930). 

B, 14 (S)—Declaratory relief prayed in n 
case of tort—Effect. 

Merely asking for a declaration in a suit in 
which the real cause of action is one ol tort 
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BASH AND NEGLIGENT ACT. 

does noi necessarily make it a suit for a declara 
tory decree wicbin the meaning of S. 14 of the 
Rangoon Small Cause Courts Act, IQ20. Th*s 
applies to suits where only declaration is a>^ked 
for. {Rutledge, J.) Takir Ram Kalwar M. N. 
SWAMI Naidu. 1 R. 283 : 1923 B. 21S. 

BASH AND NEGLIGENT ACT. 

Ste (1) Tort. 

BATEABLE DISrEIBUTlON. 

See C P. Code. S. 73. 

BATIFICATION. 

See also (L Contract Act, Ss. 196—200. 

(2) Minor. 

- Void transaction. 

A transaction which is ab initio void cannot 
be ratified. {'^cott-Smith and Dundas, JJ.) 
Allah Ditta v Gian Singh. 4 Lah. L. J. 454. 

SEASONABLE AMO PROBABLE CAUSE. 

See Malicious Prosecution. 

BECEIPT. 

See (1) Stamp Act. S. 35. 

(2) Registration Act. S. 17. 

BECEIVEE. 

See aho (1) C. P. Code O. 40. 

[2i Prov. Insolvency Act, S, 69. 

- Compromise — Sanction of Court — 

Practice. 

Where a Receiver is appointed by a judge in a 
particular action, it is for that judge to say what 
action should be brought on behalf ol the esta e 
what deieoded and what compromised. It is not 
the duty of the Court under whom an action be* 
tweeu the estate and some third party to grant 
■the necessary permission is tried. Reason for the 
rule explained. {Marten, J.) Bapuji Sorabji 
Patel v. Lakhmid.as Ravji Tersi. 

25 Bom. L. R 1180 : 
48 Bom. 200 : 1924 Bom. 89 

- Appointment of — Execution against pro- 

.perty—Omission to obtain leave of Court does not 
make it void. 

The rule that possession of a receiver may not 

be disturbed without leave, does not apply so far 

as third parties are concerned, until a receiver 
has been actually appointed and is in actual pos¬ 
session. Even where a receiver is in pj-session, 
a sale of property in his hands at the instance ol 
a stranger to tne buit without leave of Court is not 
void but only voidable. It can only beset as'de 
by appropriate proceedings and if the persons 
intetested do not impeach the sale, it »s pot onen 
to others to do so. {Chatterjea and Pearson^ JJ.) 
Raja Jagadish Chandra Deo Dhabal De'o v. 
Bhubaneswar MiTRA. 37 C. L. J. 265 : 

27 C. W. N. 38 : 1923 Cal. 121 

- ^^Conditional order of discharge^^Decree 

got after—Effect, , 3 . i , 

.Where a conditional order discharging a re¬ 
ceiver had been .passed, but the order had not 
been carried out nor possession taken and subse¬ 
quently the Receiver was even continued in office 
by an order of Court a decree ob ained by the 
JRgceiver in a suit for rent subsequent to the 


RECEIVER. 

above order was quite valid and binding. Even 
on the footing that the Receiver had been dis¬ 
charged before the rent decree, it would only 
result in a devolution of interest and the decree 
would enure lor the benefit of the persons on 
whom the interest had devolved. Under the cir¬ 
cumstances there was neither in fact nor in law, 
such a discharge as made it incumbent on the 
Receiver to disclose it to the Court, (Woodroffe 
and Gliose, JJ ) Bepin Behari Bose v. Bonner- 
JEE. 70 I. U. 104 : 26 C. W. N. 361. 

- Pr inciples governing—Joint tenancy. 

The principle applicable to the competency of 
one joint tenant giving notice on behall of all, 
does not govern the case ol joint receivers. 
Where tw ) or more persons are appomied joint 
receivers of an estate, in all matters which re¬ 
quires the exercise of judgment and are not 
purely ministerial conctming the management of 
the estate, they should act after united deliber¬ 
ation. {Sanderson, C. J., Woodroffe and 
Mookerjee. JJ,) Casim Ahmed Molla v. Eusuf 
Haji Ajam PepaRdi. 34 j. c. 221 : 

23 C.L. J. 453*. 

-- Criminal offence—Sanction of Court 

whether necessary for prosecution. 

It is n )t a general rule 01 law that in all crimi¬ 
nal proceedings, the leave of the Court is not 
necessary to prosecute a receiver. 30 C. 593 • 30 
C. 721, Rel On. Sanction is required t"^ proceed 
against a Receiver for defamation when he acts 
lor the protection 01 the estate in his hands, c.g. 
where the alleged act ol dcfamaiiou arises out of 
the matter lor repairs to the estate and is based 
on a letter written with reference thereto. 
{Holmwood and Imam, JJ.) Anath Nath Dey 
V. Mohendka Nath Srimani. 16 1. c. 489 • 

13 rr. L. i. 489! 

- Proceeding against—Leave when to be 

taken. 

Leave to proceed against a receiver need not 
precede instiiution of proceedings. {Mookeijee 
arid Casptrsz, JJ.) Maharaja of Burdwan v 
Apurva Krishna Roy. 14 C L J 50 * 

10 I. C. 627 : 15 C. W. N. 872.' 

- Decree in favour of—Attachment with¬ 
out leave of Court—Assignment by receiver—Right 

of assignee. 

An act done without the Court’s sanction to 
proceed against a Receiver could subsequently be 
validated on ootaining leave. 43 M. 793 ; 42 M. 

L. J. 339 ref. Wuere however a decree obtained* 
oy a receiver was atiached without the leave of 
the Court that appointed him and the receive- 
subsequently tra.islerred the decree to a third 
person who took the assignment in good faith and 
without knowledge of the aiiachmei.t, held that 
toe at^chment was irregular and did not aftect 
the^t-tlejl the assignee of the decree. {Spencer 
and Venka asubba Rao,JJ.\ Kalyana Sundaram 
Aiyar V. Narasimha Iyengar. 44 M L. J. 427 : 

18 L. W. 280 : 1923 Mad 567. 

■ Receiver appointed after final decree in 
mortgage suit —Ref usal to add him in execution 
Proceeding^ is a material irregularity. 
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RECEIVEB. 

Where after the 6nal decree on a simple mort¬ 
gage is passed in a mortgage suit and before the 
sale, a receiver appointed of the properties of the 
mottgagor i a partition suit between them and 
Receiver applies to be made a partv to the execu- 
ti' n proceedings, he ought to be made a party. 
The mere fact ihat there is a mortgage on the 
property in the hands oi the Receiver would not 
take the case out oi the general rule that no pro¬ 
cess can be permitted in respect of the properties 
in the hands ol a receiver, without the sanction 
of the Court which appointed him. 
Pioperty in the possession of a receiver is in 
the custody of the law and cannot be seized under 
a writol attachment or execution. It is in the 
discretion nf ihe Court to refuie to permit a sale of 
the pio, erty in its possession under a judgment 
though the levy was made before the Receiver 
was ai pointed. 26 C. 127 doubted. The Receiver 
in such a case is not a new party under O. J. 
R 10, C. P. Code a d that rule does not stand in 
the way ol the eceiver being made a party. The 
refusal to make toe Receiver party to the exccu 
tion proceedings is a mateiia! irregularity in the 
exercise of the Jurisdiction of the lower Court 
justiiying the mtenerence of the Higli Court 
under S. 115, C. P Code, (Oevadoss, J.) Fraser 
AND ROsS V. KRlSHNAS\VA^fl IyER 

43 M. L. J. 211 : 16 L. W. 322 . 

31 M. L. T. 290 : (1922) M W. N. 745 ' 

1923 M. 144 (2)' 

- Leave to sue—Want of objection if fatal 

to the anil. 

Failure to obt tin the sanction of the appointing 
Court for suing a Receiver can be effectively 
cuitd by obtaining ihe ^amc during the course of 
the iifigalion. Where the Receiver originally ap¬ 
pointed had ceased to exist and had been substi¬ 
tuted by the heirs of one of the parties who were 
On r«.c(»rd the obicction that the suit against the 
receiver was instituted without leave will not 
stand, [^adasiva Atynr and Spence’', JJ.) JaganA 
Sanyasuh y. M. P. Atchama NaidU. 

16 L. W. 289 : 70 I.C. 769 : 

42 M. t. J. 339. 

-- f^tmuneration of—Insolvency — Official 

Rciciver. 

Where any part tif tlic insolvent’s properly is 
subject 10 a mortkiagc the v.'>Iuo ol the insolvcni's 
right t ’ redeem that property can only be his as 
Sets available for distribution. If tlie receiver 
sells the properly free from the mortgage and rea¬ 
lises the purchase money ihe whole of it is not 
assets available frr dis rihulion bvit only such 
part as remains in his hands after paying off the 
mortgage e. He is not entitled to a percentage on 
the whole of the purchase-money. Notification 
35 B-XIX, dated I9ih Apnl 19-0 fixes the remu- 
neraiioD oi the receiver. East to Berar, Amravathi 
at 5 per cent, on the assets reaU>ed and available 
for distribution. {Kohval, A.f.C.) Govinda 7 ' 
Audul Kahir 1923 Nag. 160 

- ^PPotntmeni when not to be made. 

Appointment of a Receiver should not be 
made if decree holder objects. (Jwala Pfasad 
and Buoknill JJ.) Mokhtak Ahmbd v. Bibi 
RAHIMUNNtSSA. (l9‘>2) Pftt. 66 : 

4 P. L. T. 68 ; 1933 P. 369. 


BECORD OF BIGHTS. 

- -Appointment of—Effect on title and pos¬ 
session. 

A receiver is entitled to be represented in a 
suit the result of which may be to affect the pro¬ 
perty tn custodia Icflis, but here no attempt has 
been made to interlere with right of the receiver 
to the property entrusted to his care. Though the 
appointment of a receiver may in raan> cases 
operate to change possession it has no effect 
whatever on the title of the party to the property 
which is placed in the possession of the receiver. 
{Adami and Buckntll, JJ.) Madhewa SURENDRA 
Sahm». Awadh Misser. 3 Pat. L T. 316 : 

1923 P. 86. 

- Right to sue for rent accruing due prior 

to appointment. 

A leceiver who has been appointed to manage 
certain properties, is the only person who can sue 
in respect of rent whether it accrued due prior to 
liis appointment or not {Das and Adami, JJ.) 
Hai.ki Lal V. Surendra Nath Kay. 

1 P. 266 : 1922 P. 480. 

- Appointment —\ot to be made in execu¬ 
tion proceeding under mortgage decree. 

Appointment of a Receiver should not be made 
whereby the Mortgage decree-holder has a 
a right to sell the property. (Jivala Prasad 
and Bucknill, JJ.) Mokhtar Ahmad v. Bibi 
Kahimunnissa. 1922 Pat 66: 

4 P. L. T. 58 ; 1932 P. 369. 

RECIPROCAL PROMISES. 

See Contract Act, S. 2. 

RECISSION OF CONTRACT, 

See (1) Contract. 

(2) Contract Act. 

RECITALS. 

Sctfa/so(l) Deed, 

(2) Evidence. 

- Effect of—Pre empiion. 

Recitals in deeds are evidence only against the 
parties to the deeds and persons claiming through 
them. A pre-emptor does not claim through the 
vendor or vendee and he is not bound by a reci¬ 
tal of delivery of possession in the sale deed. 
{MnriincaUy J .) DharamSinqh v. Kru'ai. Singh. 

1928 Lah. 31 (3). 

RECOGNISED AGENT. 

See C. P. Code, O. 3. 

RECORD. 

See Evidence Act. 

RECORD OF BIGHTS. 

See also B. T. Act. S. 103. 

- Wrong entry subsequently corrected-^ 

Effect. 

Where the plaintiff in a suit for profits was a 
recorded co-sharer at the date of the institution of 
the Suit, his right to a decree will not be taken 
away by an order subsequently passed by the 
Revenue Court removing his name from the 
Khetvat even though the decree is based on a 
finding that the original entry was wrong 43 All. 
177, Foil. {Daniels, J.) DhiRja x\ Mithan Lal. 

1083 A. 663. 
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BECOBD OF BIGHTS. 

- Entry in—Presumtd to be correct. 

Where it is contended that an entry in the Re¬ 
cords of Right is wrong, it lies on the party so 
contending to prove that it is <vrongand not on 

the opposite party to prove that it is right. {Mr, 
Ameer 4li.) Raja Srinath Ray v. Maharaja 
Pratap Udai Nath Sahai Deo, 

33 K. L. T. (P. C.) 408 : 28 C. W. B. 145 : 
(1923) M. W H. 702 : 1923 P. C. 217 (P. C ) 

- Entry in —Pritna evidence of title. 

An entry in Khewat is frima facie evidence o^ 
title which may be rebutted by showing tha^ 
there is no likelihood of there being any title- 
{Simpson, A J. C.) Saivad Ghulam Muhammad 
V. Shiyad Sabit Ali. 1922 Oudh 140. 

- Entry in — Presumption — Limitation. 

An entry in the record-of-rights merelv raises 
a presumption of correctness, and is not a start 
ng point lor the computation of the period of 
li mifation. , R. Chatterjee and Suhrawavdy, 
./y. I SoRAj Kumar Achari Chowdhuri v. Umed 
Ali Howldaf. 25 C. W. N. 1022 : 

35 C. L J. 19 ; 1922 Cal. 261. 

■ “Entry in^ does not nullify previous deci¬ 

sions. 

Where a prior decision operates as res judi 
cata, the subsequent publication of the record of 
rights does not nullify the effect of that decision 
nor dees it sweep out all decisions between the 
parlies. {Mookerjt, A. C. and Fletcher, J.) 

Jaladur Bhowmik p. Birendka Nath Roy. 

60 1. C, 389. 

I 

--- Entry in—Presumption as to correctness 

Suit for declaration of right—Onus of proof. 

In a suit by plaintiffs for declaration of their 
right to lands as the record of rights 

showed an entry that the lands were Khudkasht. 

that the onus was on defendant to show 
that the entry was wrong. {Fletcher, Greaves 
and Huda, JJ.) Gajadhar Prasad Singh v. 
Sheo Nandan Prasad Singh. 61 I. C. 115* 

23 C. W. N. 304. 

- Entries tn—Presumption as to corrzet- 

ness of — Rebuttal. 

Where both the parties to a suit repudiate an 
entry in the Recf>rd of Right?, the presumption 
as to its correctness isrebuttted. {Walmsley and 
Newbould, JJ ) Mdrali Dhar Aditya v. Thakur 
Das Mondal. 61 I. C. 60. 

- Entry in — Presumption. 

• An entry in the Record of Rights against the 
plff. only raises a presumption against him and 
he has to prove by evidence that it is incorrect. 
{Chatterjea and Suhrawardy, JJ.) Saraj Kumar 
AcHERji V. Umed Ali. 25 C W. n. 1022 

36 G. I. J. 19 ; 1922 Cal. 251. 

- Entrv in—Value of. 

An entry in the R#*cord of Rights in Berar 
though not supported by a statutory presumption 
as in thi* Central Provinces does raise a presump¬ 
tion of correctness. {Stanyan, A. J. C.) Raghoba 
V. Palhoba. 46 I. C, 217. 


RECORD OF RIGHTS. 


Entry in—No further proof necessary. 


There is no authority for the proposition that 
although the record of rights is in favour of the 
tenant, it is still necessary for him to establish by 
clear evidence that the entry to the effect that he 
has occupancy right of the holding is correct. 49 
J. A. 339 dist. (Das and Kulwant Sahai, JJ,) 
Stonewigg V, Kameswar Narayan Singh. 

(1923) Pat. 122 : 1923 P. 340. 


—Presumption of accuracy—Rebuttal _ 


What evidence Admissible—Acquisition of occu¬ 
pancy rights. 


Evidence of facts documentary and oral prior 
to that of the publication of the Record of Right 
IS admissible to rebut the presumption of accur¬ 
acy * attaching to the Record of Rights. Pro¬ 
vincial Settlement Records are of high value 
in determining the status of tenants and an 
entry therein is sufficient to rebut the presump¬ 
tion of correctness attaching to Records of Rights. 

Rafa-tankidars are occupancy raiyats and not 
tenure holdeis Under raiyats may by custom 
acquire certain privileges possessed by occupan¬ 
cy tenants, but that does not confer upon them 
the sUtus of occupancy tenants. {Das an^Adami, 
JJ.) Raghunath Misra V. Ram Behera. 

1 P. 167; 5 P. L. T. 140; 19 22 P. 648. 


Entry^Construciion. 


In a suit for rent where the Khatian contained 
an entry as to rent as follows. “ Every year th« 
land which actually grows crop is measured. The 
tenant pays to themalikand Dhan and Moong 
LaegiO feetOinches”. HeW the entry, meant 
ffiat the rent was payable at the rate of Rs 3-3-6 
KigM of land grown with Dhan and 4 annas per 
bigha of the land grown with moong the actual 
quantity of land grown with Dhan and Moong 
being ascertained by measurement every year 
{J^wala Prasad, J.) Gobind Raut v. Thakur 
Prasad Choudhuri. 1922 P 481 


tion. 


Publication, Certificate of—Presump- 


The production of the certificate of publication 
of the Record of Rights by the defendants 
raises a presumption that there was publication 
according to the procedure laid down in the Re¬ 
gulation, throwing the onus on the plaintiffs to 
establish that there was no regular publication of 
Record of Rights. {Das and Adami, JJ.) 
Dwarka Prasad v. Jai Barham. 1922 P. 822 


Value of entry—Adverse possession. 


A mere entry in the Record of rights of (he 
possession of the redeeming mortgagor, is of no 
effect to prove adverse possession against a co- 
mortgagor. But It IS valuable evidence on ad¬ 
verse possession if the Record is one of exclusive 

r mortgagor and he proves knowledge 

of It by the co-mortgagor. {Jwala Prasad and 
Das, JJ.) Ram Narayan v. Ram Devi. 

63 I. C. 262. 


missible. 


Presumption—Evidence to rebut is ad- 
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RECOBD OF EIGHTS. 

An entry in the Record of rights raises a pre¬ 
sumption winch can be rebutted by evidence 
oral and documentary of a da e prior to that of 
the publication ol the Record. Such evidence is 
admissible and should be weighed. {Oas a^d 
Adawi, JJ.) Ali Khan v Secreta'^y of bXATE 
FOR India. 6 l I- C. 78: 2 P. L. T. 133. 

- presumption as to entry in — Circum¬ 
stance negativing. 

A circumstance relied uoon as negativing the 
presum Jtion of correctness of Record*of Rights, 
must not only be inconsis’cnt wiih the Record 
but it must be incapable ot c.vplanation on any 
other hypothesis ilian that the Kecord-of-K ghts 
is wrong. {Uas, J.) GoBiND Prasad v. Chatur- 
BHUJ. 160I.C. 482. 

- — Entry in~Effect. 

An entry in the Record of Rights opera'es in 
the same way between landlords of oeighbourirg 
estates, as between landlord and tenant or bet¬ 
ween landlords of the same estate or between 
tenant and tenant. (Dras and Adami, JJ.] Bibi 
Wakilan V. Nandan Prosad. 6 Pat, L. J. 681: 

69 I. 0. 298: 2 Pat. L. T, 81. 

—- Entry in—Presumption as to correctness 

— Evidence—Duty of Court. 

An entry in the Record of Rights is presumed 
to be correct so long as it is not rebutted by suffi¬ 
cient evidence. {MuUir.k and Sudan Ahmed, JJ.) 
Janki Kuer V. Saudagar Ham. 

1 Pat. L. T. 221: 66 I. C. 417 : 1990 Pat. 177 

-Swit for declaration that entry is wrong 

entry barred by limitation—Suit for consequen¬ 
tial reliefs if barred. 

The fact that a claim for a declaration that an 
entry in the Kec'^rd of Rights is wrong is barred 
by limiiation would not prevent the Court irom 
determining that the entry is wrong if it is essen¬ 
tial for the mam or consequential reliel claimed. 
A claim is not necessarily barred by an ent<y in 
the Record ol Rights wnich if pr »duced in evi¬ 
dence and unrcbutted would be iaial In the relief 
claimed. {Miller, C. J, and Jxvala Prasad, J.) Ut 
TIM SaHU V. AKJANI. 

46 I. C. 229 

- Entry in—Presumption as to correct¬ 
ness of. 

An entry in a Record of Rights r.ai^es only a 

presumption, but where evidence is Ut in to rebut 
the presumption the judgment must show that 
the rebutting evidence lias been carefully consi 
dered and that tlie Court has come to a conclusion 
whether or not the evidence has rcbulicd ihe 
presumpiion. If nothing to that effect appears 
in the jndgment, the suit sliould be remanded 
{Imatyi, J.\ Durga Prasad v. Harihar Prasad. 

45 I C. 916: 4 Pat. L. W. 448. 

Presumption to correctness 

There is a presumption of correctness attached 
to an entry in a Record of Rights, to rebut which 
strong evidence to the contrary will be necessary 
{Atkinson^ J.) Dkbi Raut v. Ashutosh Bhatta- 

CHARJEE. 39 c. 661. 


REFORMATORY SCHOOLS ACT (VIII OF 1897), 
831. 

-La^an abtak nahin dia — Meanings 

The descrioiion Lagan abtak nahi n dia’’ in the 
seitlemeDt record may po'Sibly denote that the 
lands mav be 3'lagan” i. e rent free or "Kabil- 
lanan" i. e. capable of being assessed. {Kmgs- 
fotd, J.i Hakbansa Parsad Tiwari V. Hama- 
KANT Tiwari 35 I. C 588. 

RECTIFICATION, 
bee ID Deed. 

(2) Sp. Rkl. Act. Ss. 31—34. 

EECORRINO RIGHT. 

See Lim, Act, S. 23 and .art. 131. 

REDEMPTION. 

bcc (I) C P. Code, O. 34. 

{2) Moktgage. 

t3) T. P. Act. Ss. 60 and 91. 

re-entry. 

Sec ID Landlord and Tenant. 

(2) T. p. Act S. in. 

REFERENCE. 

See (1) C P. Code, S. 113, and O. 46. 

REFORMATORY SCHOOL* ACT iVIII OF 1897). 

-S. 4— Boy of l5 not south'ul offender. 

Under S. * of the Reformatory Schools Act a 
boy ceases to be technically a n outhlul offender at 
the age of 15. (Hcatd. J.) Hamid v. Empbror, 

2 Bur. L. J. 96: 1924 Bang. 16- 

- B. 6— Scope—Fine or detention for de¬ 
fault. 

A boy under 12 vears was convicted for stabbing 
a companion wi'h a knife and was sentenced to 
pay a hne nf Rs 100 or in default of payment to 
go to the Reformatarv School for three years. 
The order was illegal. Under S. 8 betore such 
an order is passed the offender must have 
been sentenced to i nprisonment or transportation 
and not to mere fine. [Hartnoll. D Ng\ Po 
T oK V. Emperor. 12 Cr. L. J 244 : 

10 I.C. 773 : 4 Bur L. T. 69. 

-S 9 (2) —Second Magistrate —To 

ivhom he may refer a case u>hic/i he cannot try. 

A second class Magistrate not empowered to 
ac* under S.8 of the Act must refer the ca^e to the 
Dt. Magistrate after convicting the accused and 
not to the joint Magistrate to whom be may be 
immediately subordinate, {Oldfield. J.) KaNu- 
KAYYA V Emperor. 26 I. C, 336; 16 Cr. L J. 32. 

- S. 1^—Order of detention in lieu of im¬ 
prisonment—High C‘'>urt, if can interfere with. 

The ^^Igh Court will not interfere with an 
order directing deten*ion in a Reformatory 
School rather than imprisonment but it is noi 
precluded from altering the sentence of impri¬ 
sonment into a sentence of whipping, and in the 
lat'cr ca'-e the order of detention falls to the 
ground. 21 A, 301. Rel on. {Pratt, J C.) 1mp»^ra- 
Tor V. Rajab All 13 I C 284 : 

13 Cr. L. J. 44 : 6 S. L. R. 173. 

--8. 31 —Minor gtrl^ConvicHon of mw^der 

S 31 of the Act is appPable to the case of a 
minor Rir! found guilty,even of murder. (Oanigls. 
A.J.C.) Parbati n. Emperor. 66 1 C. 809 : 

84 0. C. 305. 
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REFUSAL OR OlfISSION TO DECIDE PARTI- ; REGISTRATION, 


COLAR issni!.s. 

Sec (1) Civil Procedure Code. 

(J) PRACriCE. 

REGISTER ENTRY IN. 

See Evidence Act. 

REGISTERED HOLDER. 

See Local Acts. 

REGISTERED FATNIDAR. 

See Bengal Patni. 

REGISTRATION. 

- Notice to strangers. 

Registration of a doiufnent die^not atnount to 
notice to third persons. {Chatterji an-i Richard¬ 
son^ JJ.) Aekov Kumaki Debi v. Kanailal 
KUndu. 16 I C. 618 : 17 0. W. N. 224. 

- Mistake as to proprietorship of land — 

Suit in Civil Court does not lie. 

Wnere a document is by mistake admitted to 
reg’strati jn the mistake arising trom the fact 
that toe transfe’'ees are co-pr iprietors of other 
land in the same viUage, the proper remedy of 
the party is by application to a Revenue Officer 
and the jurisdiction of ihe Civil Coart is ousted. 
{Hallifax^ AJ.C.) CtiUNGA Prasad v. Phulwa. 

1922 Nag. 126 

—“Title not necessarily transferred — Inten¬ 
sion of parties can be looked to. 

Mere registration of a deed of sale does not 
nece:.sarily pass me title, if the parties intend 
t^^at no title shall pass till tne consideration 
money has been paid in full. For this purpose 
the Court may look to previous as well as subse¬ 


quent conduct of the parties. 85 P. R. 1911:3 
1. C. 177 approved. ['-icoti-Stniih and Abdul 
Raoofs JJ.\ Ram Singh v. Ganga Ram. 

3 Lah. 389: 1922 Lah. 356. 

— - Is notice. 

The registration of an instrument is tanta¬ 
mount to constructive notice of its contents. 
(Shadi Laly C. J. and Harrison, J.) Malan v, 
Tara Singh. 63 I. C. 744. 

- Notice. 

Registration of a prior sale deed is prima 
facie suffi'-ient notice to the subsequent transfers. 
{Sadasiva Aiyar and Napier, JJ.) Sami Asari v. 
Azhagiya PiLLAi. 12L. W. 718 : 

61 I C. 580 ; {1921} M. W. N. 497. 

— - Notice of non-possessory hypothecation 

of moveables. 

A registered deed of the hypothecation of 
moveables without possession is neither a con¬ 
structive nor actual notice of such hypothecation 
to stiangers. (Stanyon, A.J. C.) Nanhuji v. Chin- 
NA. 10 I. C. 869: 7 N. L. B. 72. 

- Liability of document to—Test, 

The liability of a document to registration must 
be determined with reference to the consider¬ 
ation money entered therein and not the real value 
of the property dealt with thereby. {Daniels, 
A, J, C.) Bikaroo V. Anant Bahadur. 

63 I. C. 551 : 8 0. L. J.311. 

——Not necessarily notice* 

Even in cour^tries where registration is compul¬ 
sory, registration is not necessarily notice. 
(Kennedy, J. C. and Raymond, A J. C.) Begraj 
V. Alisher. 16 S. L. R. 278 : 1923 Sind 50. 




THE INDIAN REGISTRATION ACT 

(XVI OF 1908). 


STATUTE INDEX. 


Abetment, Penalty for, S. 82 

Absence of Registrar, S, 10 

Absence oi Registrar on duty in district, S. 11 

Absence of Sub-Registrar, S, 12 

Acceptance for deposit at private residence, S. 31 

Act, Exemptions from, Ss. 90-92 (Pt. XV) 

Addition, defined, S. 2 (1) 

Admission of execution. Procedure on, S. 35 
Agent to present document for ^registration 
S. 32 (c) , 

Alterations, documents containiti^, S. 20 
Amalgamatioo of Office of Registrar with Sub- 
Registrar, S, 7 iZ) 

Appeal to Registrar, from Sub-Registrar’s refusal 
to register. S 72 . 

Appearance at registration, persons exempt from, 
S. 38 


Appearance of executant and witness, prcceduie 
for, S. 36 

Application. Registrar’s procedure on such, S. 74 
Application to Registrar from Sub-Registrar’s 
Refusal to register, S. 73 

Appointments, reports of certain S. 13 ( 1 ) 
Attestation of power of attorney by Registrar, 
Sub-Registrar or Magistrate, S. 33 (2) 

Authorities to adopt, persons entitled to, S. 40 
Blanks, documents containing. S. 20 
Book, dehned. S. 2 (2) 

Books, registering officers to allow inspection of 
certain, S. 57 
Boxes, fire proof, S. 16 
Branch Inspector-General of Sind, S. 4 
British India, Execution of documents out of, 
S. 26 
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Burmese Rcf^isUatTOn rules confirmed, S 92 

Cases where Registrar registers, S. 30 

Certificate of Registration, S. 60 

Cerliheate to be copied and document returned 
S. 61 

Certified copies of entries to be given by Register- 
iBg officers, S. 57 

Cla.ina.it to present document for registration, 
o. 32 {a) 

CnrmnencemeDt of Prosecution by Registeiiue 

Commencement of the Act. S. 1 ( 3 ) 

Commissions, law relating lo, S. 39 

Compulsory registration for certain documents, 
17 

i-onfirmation of Registration rules of Burmese, 


Contents of Indexes, S. 55 

Controlling Powers of Registrars and Inspectors- 
General. Ss. 68-70 (Pi* XI E) 

Control r*f Sub-Registrar by F^egistrars, S, 68 
Copies. Ices for, Ss, 78-80 (Pt. XIII) 

Copies of certain orders, certificates and instru¬ 
ments to be sent to registering officers and filed, 
89 


Copies of such documents, S. 91 
Copying incorrect, Penalty for. S. 81 
C ourt t.> issue and cause service of 
s 37 


summons. 


C urrent indexes and entries therein, S 54 


Death of depositor, Proceedings on. S. 45 
Defect in appointment, no invalidation by, S. 87 
Delect in Procedure, no invalidation by. S 87 
Delivery nf false copies. Penally for. S 82 
Denial of execution. Procedure on, S. 35 
Deposit, acceptance of, at private residence, S. 31 
Deposited sealed cover, withdrawal of, S. 44 
Deposit of will at any time, S. 27 
Deposit of wills, Ss. 42 48 (Pt. IX) 

Deposit of wilh, Procedure on. S 43 
Depositor's death, Proceedings on, S. 45 
Description c-f houses and lands, referred by 

Government maps or surveys, S. 22 
Description ol maps, plans and property, S. 21 
Ucilruction of unclaimed documents, S 85 
Dismissal of Officers, S 13 ( 3 ) 

District Court, defined, S. 2 (4) 

District, defined. S. 2 ( 3 ) 

District includes Presidency town, S. 10 ( 2 ) 

Districts and Sub-districts, S. 5 

Districts, military cantonments to bo declared as, 


Documents by Govt. Officers and Public functioi 
aries, Registration of, S. 88 

Docurnents containing interlineations, erasure 
blanks and alterations, S. 20 
Documents, copies of such, s. 91 
Documents, destruction of unclaimed. S. 85 
Documtnts executed by Govt., exemption of, S. 9 

Documents executed by several persons 
different times, S. 24 




Documents executed out of British India S 26 
Documents for compulsory Registration, S. 17 
Documents in language unknown to Rogisterinc 
officers, procedure on presentation of S 62 
Documents, inspection of such, s. 9 l 
Documents, Place of registering other, S 29 
Documents, Registrable, Ss. 17-23 (Pt. i'll) 


Documents, Regislra'ion of certain, S. 23-A. 

Documents relating to land in several districts. 
Procedure where. S 65 

Documents relating to land in several Sub- 
di tricts Procedure where, S 64 

Documents relating to land, place of reizistration 
of S. 28 

Documents, time ot presenting, S. 23 
Documents with language not * understood by 
Registering Office. S 19 
Documents with optional registration, S. 18 
Duties and powers of registering officers. 

Ss. 51-71 (Pt. XI.) 

Duties in special of Registrar. Ss. 66-67 (Pt XI 
Duties in special of Sub-Registrars, Ss. 64-66 

IPt. XIC) 

Duiies of registering officers when document 
presemed. S. 62 

Duty, abset-ce of Registrar on. S, li 
Effect of non-rtgistraiion of documents to be 
rerisiercd, S. 49 

Effect of registered documents about property 
against oral agreements, when. S 48 
8 ffects of registration and nonregistration 
Ss. 47—53 (Pt. X) 

Enactmrnts repealed, Schedule 
Endorsed, defined. S. 2 (5) 

Endorsement, defined. S 2 (5) 

Endorsement of particulars on documents 
admitted to registration. S. 58 

Endorgemcnis to be dated and signed by register¬ 
ing officer. S. 59 * 

Endorsements to be copied and document return¬ 
ed. S. 61 

Endorsing incorrect Penalty for, S 81 
Enforcing the appearance of executants and 
witnesses, Ss. 36 39 (Pt VII) 

Enquiry before registration by registering officer,. 
S. 34 

Entries in current indexes, S. 54 
Entries in Indexes to be sent by Sub-registrars to 
Registrars and filed, S. S 6 
Entries. Registering officers to give certified 
copies of. S. 57 

Entries to be numbered consecutively. S. 63 
Erasures, doouments containing. S. 20 
Executants and witnesses, enforcing appearance 
of.Ss 36 39 (Ft Vlli 

Executant’s appearance, procedure for. S. 36 
Execution of documents bv Government officers 
and its registration, S. 88 
Execution of document^ by public functionaries 

and its registration, S 88 

Execution of documents by several persons at 
different times, S. 24 

Execution of documents out of British India. 
S 26 

Executor to present document for registration. 
S. 32 {a) 

Exemption of certain documents executed by 
Govt, or io their favour. S. 90 
Exempted persons. S 38 
Exemptions from Act. Ss. 90-92 (Pt. XV) 

Extent of the Act. S. 1 (9) 

False copies, delivery for and penalty for, S 82 

Kals-i Personation. Penaltv for, S 82 

Fah© statement. Penalty for. S. 82 

False traniactions. Penalty for, S. 82 

Fees to be fixed by Local Government. S. 78 
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Fees for Registration, Searches and copies, 
Ss. 78 80 (Pt. XIII) 

Fees pavable on presentation, S. 80 
Fees, publication on, S 79 
Fines. Inspectoi-General's power to remit, S. 70 
Fire proof boxes. S. 16 
Fixing of fees by Local Government. S. 78 
Government maps, description of houses and 
land referred by, S. 22 

Houses, description referred by Govt, map or 
surveys, S. 22 

Immoveable Property, defined. S. 2 (6) 

Incorrect copying, penalty for, S. 81 
Incorrect endorsement, penalty for, S 81 
Incorrect registration, penalty for, S 81 
Incorrect translation, pena'tv for, S 81 
IndexfcS and register books, Ss. 51-58 (Pt. XI) 
Indexes, contents of, S. 55 
Indexes current and cntiies therein, S. 54 
Indexes, registering officers to allow inspection 
of, S. 57 

Indexes to be made by registering officers, S. 55 
Inspection and copies of such docuirents, S. 91 
Inspection of such documents, S. 91 
Inspector-General of Registration, S. 3 
Inspect if-General's controlling powers, Ss. 68- 
70 (Pt. XI E) 

Inspector-General’s powers to superintend 
Registration offices and to make rules. S. 69 
Inspector*General’s power to remit fines, S 70 
Inspector-General to appoint Registrars and Sub- 
Registrars, S 6 (Proviso) 

Inspectors of Registration offices, S 8 
Inspectors, subordination to, S. 8 (2) 
luterlineatioos, documents containing, S. 20 
Land, Procedure on Registration of d cuments 
relating to, S 66 

Lands, description referred by Government maps 
or surveys, S. 22 

Lands in several districts, procedure on docu¬ 
ments relating to. S 65 

Lands in several sub districts, Procedure on 
documents relating to, S. 64 
Lasv as to summonses, comm<ssioDS and witness¬ 
es. S. 39 

Lease, defined, S. 2 (71 
Limits ot districts and sub-districts. S. 5 
Local Government to appoint Registrars and Sub- 
Registrars, S. 6 

Local Goveroment to fix fees, S. 78 
Magistrate's attestation of power of attorney, S. 33 
( 2 ) 

Making statement false, penalty for, S. 82 
Maps, description of, S. 21 

Military Cantonments declared, districts or sub- 
districts^ S. 9 
Minor, defined, 2 (8) 

Miscellaneous, Ss. 84—93 (Pt. XV) 

Moveable property, defined, S. 2 (9) 

No invalidation by defect in appointment or 
procedure, 87 

Non liability of Registering officer for refusal 
in official capacity. S. 86 

Non-Iiabilily of Registering officer for thing done 
bona fide in official capacity S. 86 
Non-registration >f documents to be registered, 
effect> of, S. 49 

Number of entries to be consecutive, S. 53 
Oaths, Hower to administer. S. 63 
Office of sub-registrars amalgamated with Regis¬ 
trar, S. 7 (2) 


Officer’s suspension, dismissal and removal, 
S. 1.1 (3) 

Officer to issue and cause service of summons 
S. 37 

Offices of Registrars and Sub-Registrars, S. 7 

Operation of registered documents, time when. 
S. 47 

Optional registration of certain documents, S. 18 
Order by Registrar to register and Procedure 
thereon, S. 75 

Order of refusal by Registrar, S. 76 
Oi'der of refusal by Registrar, suit case of, S. 77 
Particulars to be end. rsed on documents admitted 
to registration, S. 58 
Penalties. Ss. 81—84 (Pt. XIV) 
penalty for false statement, delivery of false 
copies or transactions, false personations, abet¬ 
ment, S 82 

Peoallv for incorrectly endorsing, copying, trans¬ 
lating or registering with intent to injure, S. 81 
Personation, Penalty for »alse, S. 82 
Persons entitled to present wills and authorities 
t i adopt, S. 40 

Persons exempt from appearance at Registration^ 
S 38 

Peismsto present documents for registration. 
S. 32 

Place for registering other documents, S. 29 
Place < f Registration, Ss. 28—32 (Pt. V) 

1 lace of R'gistrati n of documents relating to 
I'‘nd, S. 28 

Plans, description of, S. 21 
Power of Inspector-General to remit, S. 70 
Power of Registrar to superintend and control 
Sub-Regiatrar'i, S. 68 

Poweia of attorney recognizable for, S. 32, S, 33 
Powers • f contf'illing of Registrars and Inspec- 
tors-General, Ss. 68 7u Pt. XI E) 

Powers of Inspector-General to superintend 
Kegistiation offices and to make rules, S. 69 
Power to a'^minister oaths, S. 63 
Preliminary, Ss, 1—2 (Pt. I) 

Prese tation, fees payable on, S 80 
Presenta ion of d icuments in language unknown 
to Registeiing officers, Proceduie on, S. 62 
Presentation of will at any time. S. 27 
Presci tatioii of wi I, person entitled to, S. 40 
Presentation time, Ss. 23—27 (Pt. IV) 

Presrntiiig documents for registration, Ss. 32-36 
(Pt. vn 

Pre-enting wills and authorities to adopt, Ss. 40- 
41 (Pt. VIII) 

Presidency tjwn, included in district, S 10(2) 

Private residence, acceptance of deposit and 
registration at, S. 31 

Procedure after registration under, S 30, S. 67 
Procedure on admission and denial of execution, 
S. 35 

Proced ure on admitting to registration, Ss. 68- 
64 (Pt. XI B) 

Procedure on deposit of wills, S. 43 
Procedure on documents relating to land in- 
several districts, S. 65 

Procedure on documents relating to land in 
several sub-dislrtcts, S. 64 
Procedure on presentation of document in langu¬ 
age unknown to registering offices S. 62 
Procedure on Registration of documents relating 
to land, S. 66 

Procedure on Registrar on such application, S. 74 
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Procedarc on Regisirar’s order to register, S. 75 
Procedure where executant’s or witness s appear¬ 
ance is desired, S 36 
Proceedings on dca-h of depositor, S. 45 
Property, description ot, S. 2* 

Provisions for unavoidable delay in presentation, 
S. 23 

Pro^ecut'on bv Kegistering officer, commence¬ 
ment of, S 83 
Publication on fees, S. 79 

Public servants Registering officers to be 
deemed. S 84 

Reasons lor refusal to register to be recorded. 
S 71 

Record of reas ms for refusal to register, S. 71 
Record of substance of statemenrs. S 63 
Refusal by Registrar, order of, S 76 
Refusal to register. S>. 71-78 (Pt. XII) 

Reiu'^al to register, reasons to be recorded for. 
S. 71 

Rei^i^ter book<5, S 16 

Register bjoks and Indexes, Ss. 51-58 {Pt. XI P) 
Register books to be kept in several offices, S. 
Regi'tcrcd documents about properly when 
effect against o-al agreements. S 48 
Rcgisiered documents, time whence operates, 

Registered documents to take effect against un¬ 
registered ones. S. 50 

Registering documents relating to land. Place of, 
b, 2S 

Registering incorrect. Penalty for. S 81 

Rcgisleriog officer, copies of certain instruments 
t. be sent to 

Regist"ring officer, copies of certain orders to bo 
sent to, S. 89 

Registering officer, copies of certificates to be 
sent to. S. 89 

Registering office, documents in language not 
understood by, S. 19 

Registering officer, endorsements to be dated and 
s gned bv, S 59 

Registering officer may begin prosecution S 83 
Registering officer, not liable for refusal in 
official capacity, S, 86 

Registering officer not liable for thing done bona 
fide in official capacity, S. 86 
Registering officers deemed public servants, S. 84 
Registering officers, duties and powers ol 
Ss. 51-71 (Pt. XI) 

Reg-stc'ing oiticers’duties when document pre¬ 
sented, S. 52 

Registering Officer’s duty in case of exempted 
persons, S 38 (2 

Registering officer, seal of, S. IS 

Regislering oihcer's enquiry before registration, 
o* .54 

Registering officers, remuneration and establish¬ 
ment of, S. 14 

Registering officers to give certified copies of 
entries. S. 57 

Registering officers to ui'^ke indexes, S 5.S 
Registering other documents, nlace S 29 
Register, refusal to, Ss. 7l-V8 (Pt. XII) 

Registrable documents, Ss. 17-23 (Pt. Ill) 

Registrar, appeal from Sub-Registrar’s refusal 
to register t ). S. 78 

Registrar s absence, S. 10 

Registrars and Sub Registrars, S. 6 

Registrar's attestation of power of attorney 
S. 33 t2) 


Registrar’s controlling powers. Ss. 68-70 (Pt. XI 
E) 

Registrar’s office, S. 7 
Registrar’s office, vacancy in, S. 10 
Rrgibtrar’s order of refusal, S. 76 
Registrar’s order of relusil. Suit case of, S. 77 

Regi-trar’s order to register and Procedure 
thereon, S. 75 

Rcgi-trar’s power to superintend and control 
Sub-Registrars, S. 68 

Registrar, special duties of, Ss, 66-67 (Pt. XI D) 
Registrar’s procedure ou such application, S. 74 
Registrar’s registration in certain cases, S. 30 
Registration and non-Registration, efiect* of, 
Ss. 47-50 (Pt. X) 

Registration at private residence, S. 31 
Registration by Registrars in certain cases, S. 30 
Regisi ration compulsory, documents having, 
S« 17 


Registration establishment. Ss. 2-17 (Pt. II) 
Registration, fees for, Ss. 78-80 (Pt. XllI) 
Rcgistialion. lospectir-General of, S. 3 
Registration of certain documents, S. 23-4 
Regibtraiion of certificates, S 60 
Registration of documents executed by Govern¬ 
ment Officers and Public functionaries, S. 8S 
Registration of documents relating to land, Pro¬ 
cedure on. S. 66 

Regisiration offices, Inspector of, S 8 
Registraiion o( wills and authorities to adopt, S. 41 
Rigist aiion optional of certain documents, S. 18 
Registra’ion, Particulars to be endorsed on'docn- 
roents admiUed to. S. 58 

Regi.stration, Persons to present documents for, 
v). 32 


Registration, persons to 
S 32 


present documents for. 


Registration, place of, Ss. 28-32 (Pt. V) 

Regis ration, presenting documents for S<. 32- 
36 (Pt. VI.) 


Registrathn rules confirmed, Burmese. S. 92 
Registration under S. 30, Procedure after, S. 67 
Removal of Officers, S 13 (3) 

Remuncralion and establishment of Registerin'^ 
Officers, S. 14 

Repeal ol enactments, Schedule 
Repeals, S. 93 

Report of certain appointments, S. 13 (1) 
Reoresentative, defined, S. 2 (10) 

Rule making power of I nspectur-General, S. 69 
Savings of certain enactments and Power of 
courts, S. 46 


Seal of registering officer, S. 15 
Searches, 'ees for. Ss. 78-80 (Pt. XlIl) 

Service of Summons, Officer or Court to issue and 
cause. S 37 

Several offices, register books to be kept in, S 51 

Scveial persons executing documents at several 
limes, S. 24 

Si'id, Branch Inspector-General of. S. 4 
Special duties of Registrar. Ss. 66, o7 (Pt. XI D) 
Special duties of Sub-Hegisirars. Ss. 64-66 (Pt. 
XI C) 

St.atemcnts. record of substance of, S. 63 
Suh-dislnct. defined, S. 2 (?) 

Sub-districts and disiricts, S. 5 
Sub-distnets, militarv cantonments to be declar¬ 
ed as, S. 9 

Siibordinaiton of Inspector to, S. 8 (2) 
Sub-Rcgisirar’s absence, S. 12 
Sub-Registrars and Registrars, S, 6 
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Sub-Registrar’s attestation of Power of Attornev 
S. 33 (2) 

Sub-Registrar’s office* S. 7 

Sub-Reg’strar’s office, vacancy in. S. 12 

Sub-Registrar, special duties of, Ss. 64-66 (Pt. XI 
^ C) 

Sub'Registrars to send entries in indexes to Regis 
Irars to be Hied. S 66 
Substance of statements, Record of. S. 63 
Suit case of order of retusal bv Registrar, S. 77 
Summonses, law relating to. S. 39 
Superintendence of Sub Registrars by Registrars, 
S« 68 

Superintending power of Inspector-General 
S. 69 . 

Surveys, description of houses and lands referred 
by, S. 22 

Suspension of officers, S 13 (3) 

Time of presentation, Ss. 23 27, (Pt. IV) 


rime of presenting documents, S. 2H 

lime whence regisltred document operates,. 
S. 47 

Title of the Act, S. 1 il) 

Tran>actioiis, lalse, penalty for, S. 82 
Translati g incorrect, Penalty for, S. 81 

Uiiavo dable delay in piesentaiion, provision, 
where. S. 25 

Unclaimed documents, destruction of, S. 85 
Unregistered, defined, S 50 
Vacancy ni Regi-l-ar s Office, S. 1C 
Vacancy in Sub-Registrar’s Office. S. 12 
Will depos t.d at any tin e, S 27 
W-lIs. deposit of, Ss. 42-48 (Pt. IX) 

Wills presenied at any time, S. 27 
Wills, registraiion if, S. -41 
Withdrawal of deposifcd sealed cover, S. 44 
Witnesses’ appearance, Procedure for. S. 36- 
Witnesses, law reJatii g to, S. 39 


REGISIBATION ACT (XVI OF 1908). 

- Duty of Registrar before Registration of 

deeds. 

Held., that it is the duty of the Registrar, before 
registering a deed to examine the granmr or 
someone wnom be is satisfied is the proper re¬ 
presentative of t le grantor before he aUuws the 
deed to be registered. {Lord Phillimore.) Munshi 

EHTISHEM AlI V JAMNA PROSAD. 

48 I A. 365: 64 I. C. 299: 24 0. C. 2t2. 


Board of Revenue — Powers. 

A ^ ^ 


_ — - - — - A V • 

The Board of Revenue cannot refer to High 
Court a question under the Registration Act. 
(Ba»icr;>i5 and Tudball, JJ.) Somwa^puRi v. 
Matabadal. 

38 All 351: 34 I C. 280: 14 A L J. 422. 

- ;—Unsigned memorandum^Registration. 

Unsigned memorandum reciting the names of 
the parties to it and the amount of the charge, 
the period for the mortgage and the names oi 
witnesses is not a mortgage and does not require 
any sfaiement. Before a document can be 
registered it must be shown tnat it has been 
signed by the e.xecutor. [Harrison, J.) Tirkha v. 
SoHLU. 5 Lah. L. J. 75 : 1923 Lah. 242 

- ‘Registration, obfeot of. 

The object of Registration is to check forgery 
and to provide good evidence of the genuineness 
of writien instruments, and noi to give informa¬ 
tion to third parties. \.Benson and Sundara A$yar^ 
JJ.) Veerappa Chetty V. Kadiresan Chetty’ 

(1913) M- W. N. 625: 24 M. L. J. 664 
20 I. C. 386: 14 M. I. T. 237. 

S. 2 (6)— Immoveable property ^Stan¬ 


ding trees» 

Standing timber has been excluded from S. 2 (6i 
of the Act and therefore standing trees are not 
immoveable property for the purpose of regis¬ 
tration. [Karamat Husain, J.) Mangalsen & 
Nauli. 9 1. C. 478. 

S. 2 (6 )—Right of way—Easements Act. 


A right of way created by writing requires 
registration if the value of the right be more 
than Rs. 100 as it comes under the term immo¬ 
veable property'* in S. 2 (6i of the Act. Chatterjee 
and Richardson, JJ.) Sital Chandra v. Allen 
J. Dilani. 34 I. C.450: 20 C. W. K. 1168. 


RfiGISTKAriON AjT (XVI OF 1908), S. 2 


'S. 2 (6)— ^'ImntoienbU property"--Stand¬ 
ing timber and standing trees—Distinction be¬ 
tween. 

Standing timber” means trees, the wood of 
which IS u eful lor building or repairing houses 

or lor other iiidus-rial purposes, and implies an 

intention, sooner or later. to sever the trees 
from the soil. The terms ” standing trees.” how- 
evrr. d »es not suj.gesi any sucn severance. A 
mortgagee to ^k a usufructuary morigage . f the 
tenant’s right in a grove, consisting m istly of 
fruit bearing trees, and the parties to the mort¬ 
gage never contemplated the severance of the 
trees and use of their wood for industrial pur¬ 
poses. The trees oi the grove could not be con¬ 
sidered lo be -standing timber” and that there¬ 
fore the mortgage ol the grove-holder’s rights was 
a transfer of an ** immoveable property ” wiihin 
the Reg... Act, S 2 (•>). 9 I. C. 478 D ss ; (1887) 
A. W. N. 59 E^l. 18 O. C. 122 ; 30 I c! 281 
I oil. {oiuart and Muhammad AH A J 1 
Raman Lalv. kam Gopal. ’ ' 

3a I. C. 713; 3 O. L, J. 367. 

7," 2 (6) and {9)Stan(intg trees—Move- 

able and immoveable property ~R gisHalion. 

Where there is a transaction regarding trees 
in connection with which an instrument ot traus- 
ter has been executed, the cf'aracter of t le tran- 
saction will de ermine whe her the trees referred 
to are moveable or immoveai le property. 6 M 
H, C R. 71; 28 I. C. 180 Ref. Where a nitn tree- 
is mortgaged without any intention of its beinff 
severed from the land and used as timber, the 
tree IS immoi eable property. [Lindsay, J C.\ 
Muhammad Ahmad Shah v. Muhammad Taqui 

SOI. C. 281:2 0. L. J. 285*. 


Meaning ot to lease- 

An agreement to grant a lease on a fu-ure con¬ 
tingency 13 not with.n the definition of a lease 

and does not require registration. {Lord Buck- 

ntnster.) Rani Hemanta Kumari n. Midnapur 

JEMINDARI Co., Ltd. 

46 I. A. 240: 24 C. W. N. 177; 37 M. I. J 525 

A. L. J. 1117; (1920) M. W. N 66 

27 M L. T 49 : H L. w 30|1: 63 T. C 634 
47 C. 485 : 22 Bom L B. 488 (P.C ) 
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BEGISTBATION ACT (XVI OF 1908), S. 2. 

-8fl. 3 (7) and 17 —Agreement to lease not 

importing a present demise — Registration. 

An aKreemeot to lease, which does not imp'^rt 
a present demise or the creation of an immediate 
ioteresf, is not compulsorily registrable. 10 Bom. 
101 Ref {Pratt. J.) Secretary of State v. 
Mahomed Vusui-. 

54 I. C. 134 : 21 Bom. L. R 1130. 

-Ss. 3 (7) and 17 (d)— Document creat¬ 
ing immediate interest in g*'antee~-Registration. 

A document specifving the boundaries of a 
certain plot of land and fixing ihe rent and stating 
that a lease is granted to the grantee who under¬ 
takes to execute a Kabuliyat within a certain 
time, is in substance a lease It creates an imme¬ 
diate interest in the grantee in the land leased 
out and is therefore compulsorily registrable. 
(Mookerjee and Beaclicrofl, //.) Bhuban Mohan 
Banrrjee V- Edan Sardar. 27 I. C. 91. 

-“8. 2 (7)— Agreement to lease. 

Unless the agreement operates as an imme¬ 
diate demise of the property it need not be regis¬ 
tered 47 Cal. 485 (P. C.) Foil, {Wallis, C. J. and 
Seshagiri Aiyar. J.) Swaminadha Mudaliar v. 
Ramaswami Mudaliar 

44 Mad. 399 ; 40 M. L. 3. 161 : 
13 L. W. 327 : (1921) M W. N. 145 : 
62 I. C. 364 : 29 M. L. T. 152. 

-S. 2(7} — Lease—Agreement to lease. 

Agreement settling the terms of a “lease” are 
leases within S. 2 whether the creation of ano¬ 
ther document is intended or not. (Ayling and 
Napier^ JJ,) Morgon v. Fernandez. 

3 L. W. 370 : 30 M. L. J. 519 : 
(1916) 1 M. W. N. 373 : 33 T. C 439 : 

19 M L. T. 377. 

-8. 2 (7) —Agreement to lease crealing in¬ 
terest immediately is within section. 

An agreement to lease, in order that it may fall 
under S. 2 (7) of the .Act. must grant an immediate 
interest, even before the execution of any other 
document, agreements creating interests which 
are to come into existence at some future ddc 
are not covered by S 2 (7) of the Act. {Hallifax, 
A.J.C.\ SoNoo V Bhadakia. 

6 N. L. J. 161 : 1923 N. 171. 

-8 2 (9)— Moveables—Cash allowance. 

An allowance paid by Govt, to u Deshpandc 
family as a remuneration for public services is 
moveable property, (Sco/f, C. J. and Hayward^ 
J.) HANMANTADI’A Rao V. Ramabai Hanmant, 

ai I. C. 954 : 21 Bom. L. R. 7l6. 

-Ss. 2 (9), 17 (1) (a) and 49 —Grotic— 

Moveable or immoveable property—Timber and 
irees^ 

Standing timber and standing trees are not 
convertible terms. The question whether a grove 
transaction amounts to merely a transfer of stan¬ 
ding timber or to a larger transfer of an inlercs* 
in immoveable property is one to be determined 
on the circumstances of the case. Where there 
was no intention in a deed of transfer of a grove 
that the trees should be severed and used as 
timber, the transfer is Onc of immoveable proper* 


REGISTRATION ACT (XVI OF 19081, S. 17. 

tv and requires registration. 6 M. H, C. R. 71 
Ref. {Lindsay, J C) Ali Baksh v. Ghurai. 

18 0 C. 122 : 28 I C. 180 : 2 0. I. J. 97. 

-Ss. 17 49 and 50— Obiect of registration 

— Registration, if notice to the Public 

Notice cannot in a*l cases be itifcrred from the 
fact that adocument is tound on the register of 
deeds. Whether registration is a sufficient notice 
is a question of fact depending on the circutn- 
st mces of each case. The test is whether 
omission to search the registry amounts to gross 
negligence on the pan of the person to be affec¬ 
ted with notice. {Lord Buokma^tcr.) Tilakdhari 
Lal V Khedan Lal. 48 Cal 1 : 

(1920) M. W N. 691 . 13 L. W. 161 : 
25 C. W. N. 49 : 22 Bom. L. R. 1319 : 
32 C. L. J. 479 ; 2 Pat. L T 101 ; 
28 M. L. T. 224 : 18 A L. J. 1074 : 
67 I . C. 465 : 47 I. A. 239 : 

2 U. P. L R. (P C,) '39 : 39 M L. J. 243 (P.C.). 

-8. 17 —Mortgage — Agreement between 

first and second mortgagee. 

Where first and second mortgagee agree that 
they would share equally the money real sed, the 
bond is admissible to prove the agreement 
though it is not registered. {I.ord Buckmaster.) 
VyRAVAN CHBTTY ^ SUBRAMANIA C tETTY 

43 Mad 660 : (1920) M. W. N 368 ; 
18 A. L. J. 726 : 39 ML. J. 37 : 12 L. W 143 : 

66 I. C 642 : 24 C. W N. 1053 (P. C.). 

- -Si 17 and 49 — in mutation 

proceedings—Admission of title — Registration 
not r.omt>ulsory. 

Where in an application in mutation proceed¬ 
ings. there is an admission of title, the same can¬ 
not be said to oe a document of title and as such 
is not compulsorily registrable. [Daniels, 7.) 
Ram Kishbn Rai v. Shbo Sagar Pandry. 

1024 A. 304. 

-8. 17— Compromise petition —Presented 

in mutation case —Mo stamp—Mo registration 
necessary. 

Where a petition was presented in the mutation 
case and it onlv informed the Court of the com¬ 
promise which the oar^es had effected, held that 
the petition did not require to be stamped or re¬ 
gistered as a transfer of interest in immoTcable 
property {Banerii, J.) Jagrani Misrani 
V Bisheshar Dubs. 

26 I. C. 791 ; 12 A. L. J. I3l6. 

-8 17 requiring registration — 

Transfer—Can be effected only by registration 
or decree of competent Court, 

Transfer of property, where registration is 
compulsory, can only be effected by a registered 
instrument or by a decree of a competent Court. 
{Kno.\ and Piggott, JJ.) RusTAXf ALI Khan r. 
Gawra. 

33 All. 728 : 12 I G. 109 : 8 A. L. J. 918. 

-Ss 17 and 54—C£»».v/r«c/io» o/4c‘/. 

Macle'^d, 7.—If paragraphs 2 and 3 of S. 54 of 
the r.P. Act were read at the end of the Regn. 
Act there it would not have Ihe effect of introdoc- 
ing instruments relating to transfers of prorertv 
under (he value of Rs. 100 into S. 17, Registration 
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BEGISTBATIOH ACT (XVI OF 1908), S 17. 

Act. {Beaman ana Macleod, 77.) Dawal 
Piranshaha V, Dharma Rajaram. 

19 Bom. T.. K. 622 : 41 I. C. 273 : 41 B. 650. 

■-S. 17— Construction. 

The section should be strictly cc-nstrued and 
unless a documenc is clearly within its scope, its 
non-registration should not bar its adm-ssibility. 
Before such a docurcent is barred, it must be 
proved that at the time of its execution the pro¬ 
perty to which it relates is worth more than 
Rs. 100. {Leslie Jones and Moti Sagar. JJ.) 
Abdulla v. Fateh Mahomed. 62 I. C. 809, 

-Ss 17 and sufructuary mortgage for 

over Rs. IQ0~-Absence of registration—Nature of 
fossession. 

In a su t on ao unregistered usuiructuary 
mortgage for more than Rs. 100 it can be receiv¬ 
ed in evidence lor proving that the defendant 
was in possession as mortgatiee and as such that 
he prescribed for the limited interest of usufruc¬ 
tuary moitgagee. Per VcnHatasubba Ruo, 7.—It 
can be looked at for ascertaining the quantum of 
interest which the adverse possessor has been 
prescribing for. Per spencer. 7.—In a suit for 
redempiioii on such a document, the terms of the 
document have to be proved and no other evi 
dence will suffice to prove it {Ramesamy J. on 
a difference between Spencer and Venkatasubba 
Raoy JJ.) Nadbpena Appamma v. Saripalli 

•CHiNNAVADU. 

45 M. I. J. 667 : U923) M. W. N. 825 : 
33 M. L. X. 146 (H C.) : 1924 M. 292. 

— --S. 17— ^'Documents" — Meaning. 

The word “Documents” in S. 17 covers more 
than one letter creating a leaje, {Ayling and Na- 
.piety JJ.) Morgan u. Fernandez, 

3L. W. 370 :30 M. L. J. 519 : 
11916) 1 M. W. N. 373 : ;j3 I. C.439 : 

19 M. L. X. 3?7. 

-Sft. 17 (1) (ai and 49— Recital of gift in 

petition for mutation—Gift unregistered —Ad 
missibUity to prove character of donee’s possession 
as owner. 

A petition by the donees reciting a gift of a 
mittah village and praying tor the mutation of 
names in favour of the dooee tnougb inadmissible 
in evidence to prove title by g«ft, may be yet ad- 
roissiole to prove the character oi the donee’s 
possession of the mittah as absolute owner. 
{Viscount Cave.) Varatha Pillai v. Jeeva- 

-RATHAMMAL. 

(1919) M. W. N. 724 : 10 L. W. 679 : 
24 C. W. N. 346 : 38 M. L. J. 3l3 : 
53 I, C. 901 : 18 A. L. J. 274 (P, 0.}. 

-Ss, 17 (1) (a) and 49— Unregistered deed 

■of gift—Effect of—Title to property. 

Where the source of title for a property is an 
unregistered deed of gift and the property iiscli 
is worth more than Rs. 100 in value, the gift is 
inadmissible it evidence If the gilt had been 
the outcome of a compromise of a disputed claim 
then it might be admissible. {Broadway and 
Moti Sagary JJ.) Chanan Singh v. Sucha. 

4 L. L. J. 7 : 1922 lah. 112. 


KEGISTEATION act (XVI OF 1908), S 17 (1) (b) 
—Family Arrangement. 


■S. 17 (1) (a )—Gift already complete. 


A mere memorandum of an already completed 
oral gift does not require registration. (Johnstone 
and CheviSy 77.) Rahim Bakhsh v. Rdbhan 

92 P, L E 1914 : 74 P B. 1914 • 
221. C. 712 : 141 P. W. R. 1914. 


bridge (a) —G/// by bridegroom to 

Kanwin property,property given by the 

bridegroom tp the bride ai the lime of marriage 

forthejoiQi purpose of the married pair; it is a 
gift and rnusi be rn writing and registered as 
required by b 123 of the T. P. Act. otherwise if 
there IS mutual divorce the property will revert 
to the husband as being only paying property. 

{ManngKin.J,) Maung Shwe Kho 2 ^. Ma Mya. 

33 I. C. 129 ; 9 Bur. L. I. 87. 


-S. 17 (1) ib)~ 

Family Arrangement. 

Lease. 

M''rtgago. 

Partition Deed. 

Relinquishment or Release. 

Sale. 

Scope of. 

Transfer of future interest 
Trusts. 

Miscellaneous. 

« ,, -^^^rangement. 

^ (1) (b)—Fumi/y arrangement — Re- 

gistraiion. 

An instrument which is not testamentary but is 
hnal, irrevocable and immediately operative 
against immoveable property is void if unregis¬ 
tered. [Litd Macnaughten ) Umrao Singh v 
Lachman Singh. 33 All. 344 : 14 0. C. 133 ‘ 
38 I. A. 104 : 15 C. W. N 497 : 8 A L. J 465 

13 C. L. J. 519 : 9 M. L. T. 507 
21 M L. J. 637 : 10 I C 2«*i . 
13 Bom. L. B. 401 : (i911) 3 M. W. N. 242 (P. C.j. 

- S. 17 ( 1 ) (b)— Family arrangement 
A document which purports or operates to cre- 
a^ or extinguish any right or interest m immove¬ 
able property with Rs. 100. even though it re- 
cords a family settlement is compulsorily regist¬ 
rable 7.) Chhajju v. Go'^ul. 

1923 All. 338. 


Ss. 17 (D lb) and 2 \^i)'‘Family arrange- 
ment-Mutation proceedings^Petition of com- 
promise—Doubtful claims. 

Id the course of mutation proceedings in a Re¬ 
venue Court a petition was presented a hich stat 
ed a seitiemeiit out of Court fixing the share of 
each party, and a>ked for mutation accordinelv 
Held, lhat such a petition which contained noth¬ 
ing more than a recital Of the oral seitlement 
effected out of Court and did no. by iuelf our 
port to create, assign or declare ar y rights in im¬ 
moveable prnperty did not require t. be reeister- 
ed. 5 Bom. 232 ; z2 Mad. 508 (P C ) • 20 All 171 
(P.C.) Ref. 32 All. 206 Dist. Per PiggoU J -lll 
petition iniended by the parties to serve, and so 
dratted as to serve as a document ol title or an 
authoritative admission by such party as against 
the other^ ol t le title ol the ocner partyi to what* 
ever share has been agreed upon amongst them, 
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BEGISTBATION ACT (XVI OF 1908J. S. 17 (1) (b) 

—Family Arrangement. 

becomes a document purporting to declare the 
rigluo of tile parlies coucerned in immoveable 
properly, aod requires regisiialion, il ihat pro 
pcriy exceeds Ks. 100 in value. 38 All. 360 (K B.) 
Kel. (/ iggott and Ka.thinya Lai, JJ.) BaLUEu 
Singh v. Uoal Singh. 18 A. L. J. 8"7 : 

2 U. P. L, R. (All.) 202 : 58 I. C. 732 : 

43 All. 1. 

-- Ss. 17 (1) (b) and 49— Fatnily selilcmettt 

— Rcgnlta[ion, 

Family seUlemcnt under Hindu Law need not 
be regisiered though it involves the giving up of 
disputed land to sirangeiS. {Rtchatds and Ba- 
nerjt, JJ ) Dayashankak v. Hub Lal. 

37 All. 105 1 27 I. C. 497 : 13 A. L. J. 21. 

——-S. 17 ll) {b) —Family arraugement. 

A petition embooving a family setllcinent to 
the K.venue Couit is not compulsorily registra¬ 
ble. {Richards, C. J. and Banerji, /.) Musammai 
Kok Lal Flakeylal. 35 Ail. 502 : 

21 I. C. 29 11 A. L. J. 705. 

-—S. 17 (1) (b )—Fatntly arrangement —L'n- 

iry in Bahi — l<tgti>lralion. 

The ducumcDtwas an entry in Bahi lecitiog 
that a settlement had been arrived between un¬ 
cle ot the one part and nephew's brothcis of the 
plaintitt. 01 the otiier pari, by which the house in 
suit was given to uncle and anoihor house known 
as Nereluvala to the lour nephews in a partition. 
The entry siattd that two ol tlie nephews made 
themselves responsible for ihcii two brothers, 
and had ihereiurc executed the documeot. The 
entry was signed by ihem and by tluee wiinesscs. 
One ot the nephews below li'S tignaiure declared 
that the setllement had been made at the insiaoce 
of the brotherhood and that “ the above writing 
is accepted ” The purport of the decument was 
plainly to serve as a title deed ; it w.»s clearly a 
declaraiion oi will creating a detinue change of 
legal relaiioD to Ihc properly, and the inteiuion 
o( the executants undoubtci ly was to consiitutc 
the document and iis counter-part with the 
ncphtws the sole rej os tory and the appropriate 
evidence ot the partition- Held, the document 
required registration and was inadmis-ible with¬ 
out registraiion. {Campbell, J.) Naksingh Das 
V. Uttau Cuasd. 1923 Lab. 392. 

-Ss. 17 (1) (b) and 49 — Family arrange¬ 
ment — Uocumeti I admitting rctalionship and 
right to a share in property —Rrgislrativn. 

A document whereby K acknowledges the title 
of S to a >hare in certain imniovcablo properly as 
the son of K is compulsorily registrable and will 
be admissible in evidence in the abser>co of rc- 
gisiration to prove sonship in a suit for the sha^c, 
as it would atlect the immoveable property in suii. 
{Johnstone and Chevis, JJ.) Kessak Sjngh v. 
Sant Singh. 19 P. L. R. 1914. 

-S 17 (1) {b) —Family ai rangcmenl —!»- 

sirument declaring widow's right to mainten¬ 
ance. 

The document made by brothers declaring the 
riglrt and interest of the brotheis in an estate of 
large value and also slating in one clause that 
their widows sliould not inherit a life estate but 


REGISTRATION ACT (XVI OF 19081, S. 17 (1) 
vb)—Family Arrangement. 

receive maintenaoce only, must be registered, 
(C/ievis and Le Rossignol, JJ.) Moxi Singh v. 

Ml. JamNA DlvI. 8 i* R i9i6: 

32 I. C. 522 : 203 P. W. R. 1916. 

- S. 17 (11 {b)—tomily arrangement— 

Hindu Law—Revet stoucr—Unrcgislttcd deed of 
exchange of immoveable pioptrly worth more 
than Rs. lOU by sunless fai her— Decree on admis- 
ston of his wiaoiv— Right of reversumrs. 

Where theie is an unregistered deed of ex¬ 
change ol immoveable property wonh u-oie than 
Ks. lUO. it IS inadmis-ible in evidence for want 
Ol registration and a decree obtained thereon on 
the admission ol the widow can be challenged 
by ihc > e .crsionci s. {Johnstone, Ji Dalip 
Sjngh v. Munshi- 176 P- L. R- 1914 : 

24 I. C. 894 : 74 P. W. B 1914. 

- Ss. 17 (1) lb) and 48— Family arrange¬ 
ment— Lelier emhuaying agrttmenl of transfer — 
Recital of possession. 

Where a leiter from a vendor to a vendee 
contained an agiecnient to transfer ceitain lands 
and aLo a cDuse as lo possessii-n, the document 
could be a^miiicd as evidence ot an agreement 
lO convey ibe lands without it gistrativii. (sad«J- 
siVtj Aiyar and Bpencer, JJ.) Kama BkahmaN 
Kottayya. 21 I. C 777. 

-Sb. 17 (1) (b) and 49—fumi/y arrange¬ 
ment— Joini Hirxiu family— Throwing into the 
cemmoti stock— Rigisltation. 

\X here a divided member of a joint Hindu 
(aniily throw s bis pi opertics into the Ci'nimon 
stt ck so as to nibke it joiM family pri pcriy ot a 
reunited lamily, a registeied imNiruineni is neces¬ 
sary to validate il, {Aodur Rahim and Scshagiri 
.4i)<rr, JJ.) Kedbi v. Kepdi. 

8 L. "W. 400 : 47 I C. 7lG : (1918) M. W. V 680. 

- Ss, 17 (ll (b) and )V—Family arrange- 

ment—Recital of a prior gift in a pr tttior> Jor 
transfer of itgisiiy—Rtgistralivti optional. 

A petition to liie Lolleclor piayrng lor the 
transier of a legistrv of a ceitain Hitta in the 
namcot one D leciied that the village bad been 
given to D as stridltanam and concluded as lol- 
I, The said 1 oiaisani Ammal shall hold 

and enji y tlic villages, with the Tight ol aliena¬ 
tion ihereof by way of gilt, niongage, sale, ttc. 
Held, by the hull Bench tuai the peliiion contain¬ 
ing the abo'c recitals was not a document 
declaring ihe rights of D’s estaie. 5 Bom 232 
Foil. Per Trotter, 7.—Fxclusion ul evi¬ 

dence under statutory rules should be contined 
striclh to the lellcr of the statute iWaths, C.J•^ 
Abdu* Rahim and :>eshagirt Atyar, JJ ) jxEVA- 
KATHNA Ammal V. Vakada Imllai. 

19 M. L, T 52 ; (1916) 1 M. “W. N 17 : 

32 1. C. Ill : 3 L. W. 1 (F. B ). 

-S 17 (1) tb) — Fatnily arrangemint — 

Distributing proper lies. 

Di'tribution of properties a*nong relatives 
sliould Ol ly be made by registered instrument. 
{Miller and Abdur Rahim, JJ) i lla SqmanNA 
V. Maddala Settannama. 18 I, C. 636 : 

13 M. L. T. 102. 

-S. 17(1) (b )—Family arrangement — 

Maintenance to Hindu widow—Writing if neces¬ 
sary. 
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BEGISTRAIIOK ACT /XYI OF 1908), Sil7(l) 

(b,—Family Airanvement. 

Under Hindu Law, ro transaction need be in 
wntiiig and so ihe piant ol immovai le pro| eriy 
to a Widow foi maiDiei.auce is ptritcily \alid if 

pro\ td by o»ai ev-di iice {MiUa.O. A J. C.) 

GivvaN Lal V. ChUDAMAM. 26 1. C 835 : 

10 U. L. E. Ill 

-— -S, 17(1) (b)^family atrungtmenl-- 

Comprcmne uni cgaieiea^ ttUa in n.uiaiton 
procttamgs. 

S. 17 of the Registiation Act, aims at those 
documents which oj eiale b> lhl.nl^el^es to con> 
ter a iiesh title, and not at those in which no 
new iiitciest »s creaitd but sirups a dtciaratii n 
is made as to an ai>tecedt iit title of ceitain \ ersons 
by V ay of inberiiance. A iaroil> sctilcmeni ar¬ 
rived at be ween the several clain'ant.- to the pio* 
petty cl a deceased at d allotii g diherent paicels 
among them is i oi compulsi illy legistiatiJe, as 
no flesh iigl ts ate created but enU existins lules 
are ackiit wledgcd h> the ci mpremise. (Lindsay, 
J.C ) HamSa 1<VP&. BlNOIrSHtjn. 

18 O. C. 61 27 I. C. 838 : 2 0. L. J. 67 

Lease. 

“ S. 17 (1) (b) end (o)- Lease—Registered 
least-^bubsiqutni unregisteted agreement to take 
less—inaamissitile if* citdeme. 

VN here iheie is a registered lease fixii g a year¬ 
ly relit, a subseqnei t uoiegisUrc o ag> iinii ni to 
take less than the amt ui t fixed is inadnii^sible 
in evidence. ibi> Jihn Eage.) Dukga Pkasad 
S iNoH V. Raj&ndra Nafavan Bagchi. 

41 Cal. 483 : 40 1. A, 223 : 26 H. L . J. 25 : 

16 M. L. 1. 68 : 19 C. L. J. 95 : i8 C. W N- 66 : 

(1914) M W N. 1 : 21 1. C. 7t0 : 

16 Bom. L. B. 42. (P. C.). 

' S. 17 (1) (b)— Lease — Equitable mortgage* 
A letter accoiiipaiiving deposit ot title deeds need 
no' be re*«is ered. (Ltslie Jones ana Broadway, 
JJ.) The Firm of Ka8. Mchan Lal li. The 
Bharat National Bank, Ltd. 8 lah. L. /. 373. 

-17 (1) lb) end 49— Lease—Agreement 

to occupy vacant site, build on it and retain it for 
life. 

An underiakit}g to occupy land . cr ntained tn 
a d cumeni and to build on it is neither a lease 
nor an undertakii g to occupy within a. 17 t2j or 
S. 2 i7), KegiMraiion Act. The undertaking to 
occupy net being a lease no right or inie est in 
the lar d w as cieated and regi tration ol it was 
not th’ rcfwre c mpi Lor>. 16 Mad. V7; 27 All. 190 
Rel. S. 17 of the Ac« must be construed very 
strictly as read w i h S. 49 it imposes a serious 
disability. 16 P. R. 1895 ; 51 P. R. 1898 Foil. 
(Abdul Raoot, J.) Waryam Singh v- Basant 
Singh. 63 I. C. 451 : 124 P. B. 1919. 

— - Ss. 17 (1) (b) end 49— Least — Unregts- 

tered lease lor less than a year— Aamissibility to 
ptove character of possession. 

An uniegisteied Ca>e deed for lefs than a >ear 
is ad^li6^ible to pri.\e the character of the pos¬ 
session ol ihe 0 ( (upier of the cen'ised pri pertv. 
(Wallis, CJ, Ayling and Krtshnan, JJ.) Rama 
Sahu i>. Gowro Ratho. 44JIad 65: 

(1920) M W N. 7!l : 12 L. W. 649 : 

39 M. L. J 639 : 50 1 . C. 360 : 

£9M. X. T. 10 IF.B.). 

C D—VOL. iV 80 


BiGISlEAlION ACT^ (XVI OF 1908). S. 17(1) 
(b<—lAortgage, 

3 • (1) (b) — Li asc—Lease for drawing 

toddy if should be 1 cgisitied. 

A lease fu r drav^ing toddy does notcreaie an in- 
teiest in ‘ iniUH \abie \ ropeit^” wnbin the n ea- 
liing of S. 17 (6) i J the Registrati* n Act and does 
Dot itqu re legistration. 6 M H.C.R. 7J ; 20 Mad. 
58; 12 V\ .R 306. List {U hue, CJ. and Oldfield, 
J.) NatFSA GhAMAM V. lANeAyFLl Gf/mam 
88 Mad. 8«3 : 15 M. L. 1 i&7 : kS I. C. 1( 2 : 

(1914> M. "W. B. 827. 


Mortgage. 

--3- 17 (1) (b)-- Mortgage—EquitahU mort¬ 
gage in wrttmg— Rtgisii atior. 

If a memoiandun. is of such a nature that it 
could be irta«er as the contract lor the mortgage 
which the paiiits ccnsideied to be the cuiy jc- 
p. siiory and apprcpiiate evidei ce of their agree¬ 
ment it would be the intiiument ty which the 
equitable moiigagt was created, and would come 
Within b. 17 cl the Regn. Att. Where title deeds 
aie handed ovei with nothing except that they are 
to be security the law rupposts that the scope of 
the security is the scope of the title. W here, howe¬ 
ver ti le deeds are 1 anoed over accompanitd by a 
bargain, the bargain must lule. Lazily, when the 
baiga'D IS a wriiien bargain it alone must deter¬ 
mine the scope and extent of stcuiity. Al¬ 
though it is a well esiaLluhed rule ol equity 
that deposit of a document of title without 
wriliiig, or without word ol mouth, will create 
in equity a charge upon the property reier- 
red to, that general rule will not apj ly when 
there is a deposi*^ accompanied by an actual writ¬ 
ten charge In that case the lerms of the written 
document must be referred to and any implica¬ 
tion that must be raised supposing that there was 
no document is put out of the case and reduced 
to silence by the documents by which alone the 
ca^e has to be gbverned. {Lord Carson.) Sdb- 
ramanian XI. M. L. R. M. Lutchman, 

44 M L J. 602 : 50 Cal 388 • 
32 M. I. T. (P. C.) 184 : 2 Bur. L J. 2R • 

38 C. L. J. 41 : Ig L. W. 446 : 

(1923) M. W. N. 762 : 2b t. W N. 1 ; 

1 Bang 66 : 26 Bom L B 582 • 
60 1. A. 77 : 1923 P. C. 50 (P.C.). 


red usufructuary friortgageSubstqutnixjLrtting 
providing tor variation of term- Not admissible. 

An unregistered document purporting to effect 
or vary the mode in which ihe rents and profits 
of the rroperty usufiuctuanly rrongaged are to 
be appropriated under the terms tf a registered 
mortgage is inadmissible in evidence {Lord 
Ma tning^^eti). Abdullahkhan v. Ba^harat Hu¬ 
ssain. 85 All. 48 : 40 1. A. 81 

I"? C. W. N, 238 : 18 M. L. X. 88 
19131 M. W. H 131 : 17 c, L J. 8l2 
16 Bom. L. B. 482 : 17 I. C 787 

26 M. L. J . 91 (P.c ). 


/■ p ^^—Mertgage-Redemp- 

Uon—Proof of-Unregistered receipt inadmissi¬ 
ble. 

No particular form of document is required to 
redeem a mortgage. An unregistered'receipt 
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BEGI8TR&TI0N ACT (XVI OF 1903). 8. 17 (1) 
(b)—Mortgage. 

cannot in itself be used as evidence of redemp' 
tion of a mortgage. {Ryves, J.) ChaNBF.Y Basdeo 
V. BEHARtLAL. 54 I. C- 117. 

-S. 17 (1) (h]—Morfea^e->Converston of 

simple into usufru'.fuiry m^rl^age —Mortgagee 
Putin Possession —Registration necessary, 

A subseq lent nnregis«ered bat comoulsorilv 
registrable mortgage in lieu of the previous mort¬ 
gage, beme invalid the mortgagee is entitled to 
sue upon the original moitgage. {Chamier, J.) 
Deo Chand v. Pearay. 27 I C. 430 t 

12 A. L. J. 1133. 

-S. 17 (1) (b)— Mortgage—Right of re- 

dem ption. 

The right to redeem a mortgage comes within 
the expression “other intangible ihing'’ in clause 
(2| of the section and as such cannot be transfer¬ 
red except by registration. {Richards, C. J. and 
Tudhail, J.) Rahamat t\u v. Mjhammao 
Mazha Has\N(. 19 1. c. 818 ; 11 A. L. J. 407- 

- Sb 17 (1) (b) and ^d—Mortgage—Deposit 

of title-deeds—Written agreement—Regist''alion . 

Where there is an agreement in writ ng with ' 
reference to the deposit of title-deed?, the Court 
must refer to that agreement in order to deter 
mine the conditions of deposit. If the writing | 
cont ins terms of contract it must be registeied. 
[Maclcod andCo\ajct, JJ] ChuN'lal So.mesu- 
WAR Bhattv. Vithaldas Kahs^ndas. 

21 Bom. L. R. 502 : 1922 B. 440. 

-8. 17 (1) (bl — Mortgage — Equitable mort' 

gage, deposit of title-deeds by lett-r not registered- 
Deposit of title-deeds by unregistered letter 
followed by advance of money does not create a 
valid cquttablc mortgage. {Lhatterjce and Ran 
ton, JJ.) Bhairab Chandra Bose v, Anath Nath 
De. 24 C. W. N, 699 : 57 I. C. 688 : 

31 c. L. J. 375. 

-8. 17 (1) (b)— Mortgage — Record of de¬ 
posit of title-deed. 

A letter w'iitcn by the mortgagor containing 
the fact of deposit of the title-deeds and execution 
of a pro-note for the amount due need not be reg¬ 
istered since the letter was not the evidence of 
the contract,but only a wri i-.g which was the evi 
dence of the fact from which the contract is t) be 
inlerred. 13 Cal. 322; 31 Cal. nO: 7 H.L R 55. 23 
I.C 129 Dist. {Leslie Jones and Broadway, J J.) 
Moti Rami'. Bharat National Bank 

3 Lab. L. J. 373 

8. 17 (I) {h)—Mortgage—Memorandum 
reeordtng deposit of title deeds. 

A memorandum recording the deposit of title 
deed as an equitable mortgage and the purpose 
thereof does ^ot create any interest in immove¬ 
able property and not a mortgage, 3S Bom. 3 72 
Dist. {Wilberforce, J.) Umrao Singh v. The Pun¬ 
jab National Bank, Ltd 3 V P L. B (L'lh.) 6 • 

69 I C. 678 : 3 L. L. J. 44. 

-S. 17 (II W~MortPage~-Recitul of mort- 

gage—Chau pa tta—Registration. 

An entry in a CHAU ATTA account book as to 
Ihe detail of money due on a mortgage effected 


BEOISTBATION ACT (XVI OF 1908), 8. 17 (1) 
(bl—Partition Peed. 

orally does not create the mortgage and is not 
comoulsorily registrable. {Adbul Raoof, J.) 
Ghania V. Shiamon. 57 I. C. 58. 

-S. 17 (1) [h) —Mortgage — Enhancement of 

interest. 

A deed abering the terms of interest payable 
on mortgage does not fall within S. 17 (1) (b) of 
the Registration Act, and is admissib'e in evi¬ 
dence without Registration. 24 C. 20 ; 22 M. 217 
Foil. 37 793 ; 39 C. 284 Dist. [Shadt Lai, J.) 

ISARMAL V, Tuka. 50 I. C. 647. 

---S. 17 (1) {h)—Mortgage — Receipt of pay¬ 
ment of mortgage debt. 

A receipt of a sum of money in full discharge 
oi mortgage-debt,the balance being excused, need 
not be registered for its admissibility in evidence. 
{Spencer and Krtshnan, JJ ) NeelaMaNI V. SUK- 
ADUVA. 43 Mad. 803 ; 60 I. C. 255 : 12 L. W. 269. 

-8. 17 (1) (b)— Mortgage — Equitable mort¬ 
gage —Transfer of Registration if necessary. 

A transfer of a mortgage by deposit of title- 
deeds need not be registered. (3 B. 312 Dist.) 
{Wallis, J,) Dwakka Dass V. Dinakoti Ammal. 

23 I. C. 129 : 15 M. L. T. 198. 

■S. 17 (1) {h}—Mortgage—Unregistered 
agreement for fedemption is invalid. 

The parties entered into a sale-deed which was 
registered. A subsequent agreement lor redemp¬ 
tion was entered into but it was unn gistcred. 
Held, that as it required registralion, it was 
unenforceable. {Maung Kin, J.) C. Chaing Ky 
Wan V, MauO. 

1 Bar. L. J. 333 : 11 I. B. B. 456 ; 1923 B. 63. 

-S. 17 (1) {h)—Mortgage—Equitable mort¬ 
gage — Memorandum—Registration 

A document merely reetting that certain docu¬ 
ments are handed over to an equi ubie moitgagec, 

IS a memorandum and is not a mortgage and Is 
not compulsorily registrable. {Rratt and 
Ormond, JJ.) Badri Dass v ChettyFirmof 
Oamk. 45 I. C. 918. 

-8. 17(1) (b) —Aforfgngtf— Redemption — 

Agreement creating interest tn immovable pio- 
petty. 

Agreement which in effect creates a right to 
redeem immovable property requires to be 
registered. (Ratletl, J.) Mk Thin v. Yassin. 

32 I.C. 694. 

Partition Peed. 

--S. 17 (1) (b) —P<ir/(fro«— Unstamped and 

u nre gist ered—Compromise—Admisst hilt ty. 

Where a compromise of certain proceedings 
for partition in a Revenue Court has been acied 
upon by the parties il is not open to one of them 
to resile fiom the compromise on the ground that 
t is utiregisiercd. Even an oral agreement of 
pa titioii acted upon by the parties and admitted 
by them will be binding. 28 A. 78; 43 A. 1; 31 A, 
412 leierred to. (Gokul Prasad, J.) Sita Ram v. 
HarSahai. 1923 A. 438. 

—^-S. 17 (1) ih)—Partition—Kacha deed. 

Crump, J. —Where the whole tenor ot a deed 
shows that the intention w'as that the parlies 
should be the owners of their separate share as 
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BEO'SIBAIION ACT (XVI OF 190S| S. 17 (1) (b) — 
Partition Deed. 

-8,17 ID (bi— Surrender — Landlord and 

tenant. 

from the date of the document, it is impossible to 
escape from the bar created by S, 17, clause ifji of 
the Registration Act. The mere fact that pa»ties 
bad ill contemplation the execution of a formal 
document in the future, d es not suffice to take it 
out of he scope of that section. [Ma<teod, C. J. 
and Cru*r,p, J.) Kasturibai Manibai Bai 
Mahalakshmi. lt^23 Bom-464. 

-Ss. 17 (1) (b) and ^d—Parfition. 

In a suit to reco er property tour duly signed 
receipts acknowledging the acceptance of certain 
portions of «he property at partition were filed 
Hc/ff, they were (I) inadmissib’e as they collec¬ 
tively constituted an instrument of partiti <n but 
were unregistered. (ID They were mere lists 
which when read separately did not prove the 
partition. (Ill) In eitier case, partiiion is not 
established. (Macleod, C. 7. and Heaton^ J.) 
Nilkhant Bhimaji Sinde V. Hanmant Eknath 
SiNDE. 22 Bom. L. R. 992 : 

£8 I. C. 415 : 44 B. 881. 

- — Ss. 17 (1) lb) and 49—— Unre^is^ 

tered deed—Oral evidence—Admissibility of. 

An unregistered deed of partition is admissible 
in evidence for the purpose of proving a division 
between tne sharers. Oral evidence of the parti¬ 
tion is also shut out of S. 91 of the Evidence Act 
in cases where the contract between the parties 
has been reduced to writing. {Abdul RaoofyJ.) 
Chandu Lal V. Daulat Ram. 

1924 L. 286 

• 

-Ss, 17 (I) (b) and A^^ParlHion^Map 

and chitta—Allotment on partition. 

A map and a chitta put in to prove that land in 
dispute was allotted in a partition to a certain 
person, cannot be said to be instruments falling 
witnin of S. 17 of the Regibtration Act and requir¬ 
ing registration {Chilly and WalmsUy, JJ ) 
Brindaban Chandra De v. Krishna Mohan 
De. 47 1. C. 159. 

—-S. 17 (1) (b)— Partition—Memorandum 

of prior partition, 

A memorandum in an account bo'^k of a par¬ 
tition which has already taken place need not be 
registered in order to be admissible in evidence. 
Wilberforce, J.) KANSHiRAMn Lal Chand, 

66 I. C. 182 ; 2 U.F. L. B. 93. 
■S. 17 (li {'b)~Parlttion — Document reoiL 
irtg tact of partition. 

A d icumeot reciting the fact that certain im- 
movahle property has already been partitioned 
and that each party has since been in possession 
of the share allotted to him at partition, does not 
require **egistTation. {Shadilal and Patman, J!.) 
Amar Nath v. Khudu Mal. 53 I. c. 123, 

--—_s. 17 (I) (b)— Partition—Acknowledg¬ 
ment of partition^ whether compulsonly registr¬ 
able, 

A document purporting to be imthing more than 
an acknowledgment that a partitioR was effected 
at a certain time dies not create any right to any 
ipropertv and is not compulsorily regis'rable. 
{Shah Din, C.J. and Broadway, J.) Babu Lal v . 
(Hari Bakhsh. 

m p. w. R. 1917 : 41 I. C. 479 :13 P. B. 1918. 


REGISTRATION ACT (XVI OF 1908) 8. 17 (1) (b)— 
Partition Deed, 

-S. 17 (1) (b )—Partition deed, 

A partition, evidenced by oral testimony and 
two lists, which in no sense amounts to a partition 
deed need not be registered. {Johnstone, C.J. and 
Jones, J.) Mahmud v. Muhamad Hamid 

11 P. W. B, 1917 : 38 I. C. 387 : 33 P. E 1917. 

-3 17 (1) (b)— Partition, document of — 

Admissibility for collateral purpose. 

For the purpose of proving a partition and to 
indicate that plff. has lost hi-j right in ihe suit 
properties, a non-testameniary document ex¬ 
tinguishing the right of [ Ilf. in certain imm-.vable 
property exceeding Rs 100 in value and acknow¬ 
ledging receipt oi other property in lieu o( his re¬ 
linquishment are not receivable in evidei ce for 
want of registration. {Clevis and Le RossignoH, 
JJ,) Jat Mal v. Beli Ram. 

35 P. R. 1916 :33 I. C. 948 ; 62 P.W R. 1916. 

--3. 17 (1) (b)— Partition—Lists of partiiion 

signed by co-sharers— Registration. 

Lists of properties allotted to each co-sharer in 
a partition of joint lamily propenies were pre¬ 
pared and each was given a list of his share 
of the properties signed by the other co-sharers. 
The lists formed the actual deed of partition and 
therefore registration was necessary. {Ken¬ 
sington and Beadon, JJ.) Uttam Chand v. 
Ghansisham Das. 188 P. L B. 1913 : 

19 I. C. 646 ; 127 P.W.R. I9i3. 

3. 17 (1) (b) — Partition — Recitals — 
Memoranda of previous disposition—Document 
drawn up to evidence partition made at the time. 

Deeds which are mere recitals or memoranda 
of dispositions of property which have been 
previously agreed upon or made and which do 
not themselves operate to effect any such dis¬ 
possession need not be regis ered. 30 P.R. 1884 • 
184 P. R. 1889: 48 P. R. 1905 R^l. But where a 
document is executed at the time of partition of 
properties worth more than Rs, 100 and it is not 
intended to serve merely as a memorandum of 
what had been previously arranged, the document 
is compulsorily registrable. {Shah Din and Scott- 
Smith. 77.) Nihal Chand V. David Sassoon & 
Co , Karachi. 229 P. L. R. 1912 ; 

15 I, C. 28 ;23l P. W. R. 1912. 

Ss. 17 (1) (b) and 49— Partition- — Un¬ 
registered deed—Admissibility in evidence. 

An unregistered document of partition dividing 
the properties by metes and bounds which is in- 
admiss ble for want of registration to prove that 
partition is admissible in evidence, to prove a 
unilateral declaration of an intention to divide 
thereby, effecting a*division in status. 23 M L T 
504 ; 19 M. L. J. 228 ; 30 M. L. J. 404 foll.-.’so M.* 

L. J. 62 : 30 M. L. J. 404 doubted. 

Per spencer, J.x S. 49 of the Regn. Act has to. 
be read on the light of S. 17 of the same Act and 
S.91 oi the Evidence Act. If this is done, the word 
“affecting * will be seen to be oi^ly a compendious 
“term expressing*’ purporting or operating to 
create, declare, assign, limit or extinguish, whe¬ 
ther in present or future, any right, title or inter¬ 
est, whether vested or contingent. {Spencer and 
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REGISTRATION ACT (XVI OF 1908; S. 17 (Ij (b)— 
Partition Deed, 

I’cnkalasuhba Rao, JJ.) AtlURU SaraswatammA 
7'. Ati.uru Paddayya. 

46 Mad. 349 : 18 L. W. 418 : 

44 M L J. 45 : 1923 Mad. 297. 

-S. 17 (1) {b)—Partition — Partition deed 

effecting division in status. 

A pariition deed creating division in «Utus only 
extinguishes rights wiihin sub •^ection (1;. 
HVallis,C. }. and Ktishnan, J) K^JANGAMlt'R 
V. Rajangam AiyaR. 39 M L J. 382 : 

57 I. C. 18 : 12 L W. 435. 

--Ss 17 (b) and 49 — Book contain' 

mg a list of properties affecting immovable pio- 
petty—A totfnal declaration of status —Vntegis- 
tcred — Admissibility. 

A document containing a list of properties both 
inovat le and immovable abatable for division 
nod containing a note as “ In presence oj the 
witnesses named hereunder we divided " is a 
formal declarati o of division of status attested 
by witnesses and it is inadmissible in evidence as 
it affects immoveable progenies and as if is un- 
reg stered, ((Pa/ifs, CJ. and Kumarasamy Sastri, 
J.) AYYAKUTTI MANKONDAN V. pKRIASAMI KOUN* 

UAN. 2 1. W. 1184 : 31 1. C. 615 : 30 M L. J. 404. 

■ 8. 17 (1) {h)—Pcirtition — Memorandum 
of partition—Declaring divided status — Regis¬ 
tration. 

Per Spencer, A document purporting 

iijcrelv to be a memorandum oi partition and is 
imperlcct as a deed docs not require registration 
and is admissible in evidence to prove a divided 
status 9 M LJ. 175. Foil (Per sadasiva Aiyar, 
J. contra). It requires legistration and is not 
receivable in evidence even for proving a divided 
status. 3 I. C. 321 Diss. : W M. L J 469 : 13 M. 
281 : 6 I. C. 346 Foil {Sadasiva Atyar and iipcn- 
cer, Jj.i Ay'yakutti Mankondan v. Periasami 
KUNDAN. 1 L. w. 31 ; 24 I. C. 771 : 

16 M. L. T. 163. 

-8. 17. Cl. 1 (b) “Pur/i7/o«— Declaration 

of righfsStatemcnt in parttlion^Registraiion 
—Necessity for. 

A d ’cument allotting shares among the several 
co-owners is n'^nc the less a panilr’n deed be¬ 
cause it savs at the end tirt no stamped sheet 
was available at the time of its execuiion a stamp¬ 
ed sheet would be purchased and a document 
executed Where a document after reciting a 
division and descTibit>g the propenics allotted 
proceeded to state that the brothers had no con¬ 
nection thereafter, held that it is inadmissible 
wi'hout registration. [Kotwal, A J. C.f Mt. 
Kashi V. Panuuhang. 1923 Nag. 76. 

-Ss. 17 (1) (b) and Partition deed — 

No regis ration — Admissibility. 

A kararnama which was in realitv a partition 
deed requires regi^ration if it aHects property of 
over Rs. 100. In the absence of regisTition, the 
deed is not admissible in evidence. (Prideaux, 
A.J C.l Abhul Rahim v. Sheikh K^wadoo. 

1922 N. 236. 

--8. 17 (1) {b)—Partition — Comprontise — 

Compulsory registration—Deed effecting division. 

\ compromise giving effect to an arrangement 


REGISTRATION ACT (XVI OF 1908) S, 17 (1» (b) — 
Relinquishment or release. 

arrived at between the patties about some estate 
is coinpulsurilN registrable. A doi.ument contain¬ 
ing a mere recital of pasi acts and of a past parti¬ 
tion or merely declaring the divided siaius of ihe 
patties need not be registered. But wnen the 
document itscli is a recoid of property subjected 
to a division which took place on the daie on 
which it was written aod which declares that in 
certain immoveable properties certain parties had 
a share and that their foi mer right in certain 
immoveable properties are extinguished, it falls 
under b. 17 (Ij (6) of the RegisUalion Art and is 
compulsorily registrable. (Prideau, A. J. C.) 
KAMBHAKOZA V bUKHDAS. 54 I. C. 804. 

-S. 17 (1), (b) and (c) —Par//7ion—Coi«- 

pieted—Rai txtt’'n — Receipt. 

Law docs not require writing to complete a 
partition which has already been effected by 
Fanchavats. A receipt for possession oi some 
land allotted to one of the parties in a partition 
already effected by Panchayats is not compulsorily 
registrable. {Brockman, A. 7. C.) Fakira v. 
Tui.siram. 45 1. c. 654. 

Relinquiebment or release. 

-Ss. 17 (I) (b) and 49— Reliiit^uishment — 

Agreement to surrender property—Subsequent let- 
/ff affirming it—R gistraiion. 

Where the manager of a Hindu joint family 
estate entered into an agreement with bis 
co-sharers that on proof of losses in the manage¬ 
ment OI the e>tate they should pa> their share of 
such losses aod if they be not paid when demand¬ 
ed. their shaics in the csiate would pass to the 
former: Hr/d, that the agreemcni b> itself was 
suffic ent to transfer the snares upon the event 
bapponing .as contemplated, and that a subsequent 
leitet to (he manager admitting the loss and sur¬ 
render wa'-.n t an operative convexance which re¬ 
quired rcg'sliatioQ. {Lotd Butkfnaslci). Pandu- 
KANG Krishnaji V Makkandkya Turakam. 

26 C. W N 201 : 18 N. L &. I : 

20 A. L. J. 305 : 5 N. L J. 6 : 

15 L. W 486 : 49 M. L. J. 436 : 

30 M. t. T. 249 : 24 Bom. L. E. 567 : 

49 1 A. 16 : 35 C. L. J. 409 : 

8 U. P. L. K. 65 : il982] P. C. 20 (P. C ). 

-8. 17 (1) (b)— Rclingmshment or release 

— Release of right to sue for declaration^Not 
compulsorily registrable. 

An agreement by (he reversioners of a Hindu 
whereby they agreed to forego their right to sue 
for a declaration that a deed of gift executed by a 
widow in favour of certain persons was not bind¬ 
ing after death, does not convey any right, title 
or ii terest nor does it purport to operate to create 
or extinguish any right, dc., and therefore is not 
compulsorily registrab’c wiihin S. 17. {Titdball 
and Ra/ique, JJ.) Bhana v. Guman SinoH. 

40 All. 384 : 44 I. C. 629 16 A. L. J. 191. 

-Ss. l7 (I) (b) and ^d—Relinquishment — 

Compromise petition—Order of Revenue Court — 
Mutation proc>edtngS"Transfer of property under 
compromise —Compromise unregistered, if ad¬ 
missible in evidence. 

A dispute before Revenue Court as to the entry 
of names in the Keveuc Register, between a 
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BEGISTRAXION ACT (XVI OF 1908), S. 17 (1) (b)— 
Reliaqaisbrnent or release, 

reversioner and the daughter of the la-t holder, 
was comproToised by which the reversion was to 
pay oS certain incumbra'ices created by the 
parents of last holder and the dinghler in her 
turn gave up possessi-in of the disputed lands and 
also her , claim to mutation. The compromi'C 
petition was hied and me order was made accord 
ingly. The reversioner failed to carrv out his 
part of (he compromise and the daui^hter sued for 
recovery oi the land sne had given up. Except 
the petition to the Revenue Court and (he order 
of the Revenue Officer, there was no evidence 
that the daughter had transferred her inhrestio 
the property that the rnuta'ion procee'^ings 

not being judicisl proceedings and the order of 
the Revenue Officer not a decree and both the 
petition and the order, being u registered were 
inadmissible in evidence and consequently there 
was no legal evidence of any transler interest 
by the daughter to tne revet sioner. {Richards, C. 
J.and Tudhail and Rafique, JJ') Jagrani v» 
Bisheshar Dube. 38 All 366 • 

35 I. C. 701 :14 A. L J. 449 (F. B ).' 

8. 17 ,(1) (b )—Release of rights in im- 
moveab 4 property must be registeri d> 

Where in a partition suit between 4 out of 8 
^brothers a r'lzt^amah purported to divide their 
■mother’s share after her death amorig the 4 con¬ 
testing parties and the other brothers attested the 
same, /te/d,that this could not opeiate as a telease 
of the attesting mother’s rights in their mother’s 
share, lor want ,.f registra-ion. {Rankin, J.) 
Sashi Bhusan V. Hari Narain. 

66 I. C. 705 : 35 C W. N. 990. 

S. 17 (1) ih)—Relinquishment. 

A document by which an interest in immove¬ 
able property worth kss than Hs. 100 is relin* 
quislied, need not be registered. {Ttunon and 
Newbould, JJ.) Sorman Fakir v, Moolla Abuul 
Aziz, 67 I. C. 949. 


REGISTRAUON ACT (XVI OF 1908), S. 17 (1) (b)— 
Relinquishment or release. 

{Shadi Lai and Le Rossignol, JJ.) Gopi Ram v 

Ram Dhan. lo P. W. R. 1918 : 44 I. C. 228 • 

lo7 P. L. R. 1917.' 


S 17 ( 1 ) [b)—Relinquishment—Letter re¬ 
citing datively rf possession. 

A lel’er reciting certain facts regarding certain 
property to the ertect that tr-e writer has deliver- 
i ed possession and has noihmg to do with certain 
j propeitv, is noi an instrument which by itself pur¬ 
ports or operates t- create or declare any right, 
title or ii terest in ihe property and hence does 
not require rt-gistraiion. {Scott-Smith, J.) Kaju* 
mal V. ^arama Nand. 4(j I. c. 455. 

-S- '7 ( 1 ) {h)-‘Relinquishment-Surrender 

of reversionary rights-^Adverse possession. 

An agreement whereby a reversioner surren- 
j ders his reversionary rights in immovable pro¬ 
perty of the value oi Rs. lOO or upwards is com¬ 
pulsorily registrable s'nce it amounts to an extin¬ 
guishment of ihe right in the immovable proper¬ 
ties. n I. C 211, Foil.; 30 B. 304, not foil. yRutti- 
gan, J.) Hakam Singh v. Indar. 12 P. L, R. 1916 : 

27 I. C. 699 : 18 P. W. R. 1916. 


•S. 17 (1) (b)— Relinquishment, 


———; S 17 (1) {b)—Relivquishme*tt by widow 
^Admissibility of unrtgistered deed. 

The right of a widow to bold possession of 
land left bv her husb''nd till death or remarriage 
ainounts to “a right, title or interest” in tha* land 
within S. 17. An agreement by a widow relin¬ 
quishing her hfeest ile in such land in favour of 
her husband s collaterals is conipiilsorily reei^tra- 
ble, and if unregistered would be inadmissible in 
evidence. {Shah Din and Scolt-SmithJJ.) Shahab 
Din V. PANAH Bibi 97 P. W. R. 1912 : 

14 I. C. 749: 93 B W. R 1912. 


Agreement declaring absence of title to tank- 
An agreement b>r which one paitv declaies that 
be bai no title to land m ire lliau Rs. 100 in value 
requires regisfration although it might be doubt¬ 
ful whether any title to ihe land existed in the 
declarant. {Shadi L xl and Le Rossignol, JJ.) 
Kishen Chand V. Municipal Committee op 
AmkiTSAR. 39 P R, 1919 : 

51 I. C. 391 : 80 P. L R. 19i9. 

-Ss. 17 (1) lb) and 49— Reli*iquishment — 

Relinquishing interest^Registration. 

* 

A document relinquishing rights and interests 
in land and a bniiding over it. is co upulsorilv re¬ 
gistrable. If not registered it is inadmissible in 
^videiice. {Broadway, J.) Itbar v. Wilayat. 

50 1. C. 929. 

—--S. 17 {\) {\i)’^Relinqui%hment—Document 

relinquishing righU in property. 

Registration of a document relinquishing rights 
in immovesble property of over Rs. 100 and indi¬ 
cating a clear intention that title should pass to 
the releasee is a conveyance and not a mere agree¬ 
ment 10 convey and is compulsorily registrable. 


-S. 17 (1) (b)— Relinquishment of rever¬ 
sioner s interest - Value above Rs. lOO^Registra- 
(ion, if compulsory. 

The relinquishment of a reversioner’s interest, 
ihe present value of which is ascertained at 
Rs. 100 or abo'e, lequires compulsory registra¬ 
tion. {Johnstone, J. Khairti 7». Matab. 

135 P. W. R. 1911 : 11 I C. 211 : 

314 P. t. R. 1911. 

-Ss. 17 (1) cl. (b) and 3. cl. Ill)—i? lin- 

quishment of portion of mortgaged debt—Regis- 
tration. 

An agreement by a niortgagee relinquishing a 
portion of the inoitgaged debt requires regist a- 
tion under S._17 (1 , cl. (bl of the Act. 4 Bom. 
235 ; 42 Cal. 546 Dist. iAbdur Ra’im and Napier, 
JJ.) Chundooru Larsfimana Satty t', ChENCHU” 
ramayya. 7 L. W. 229 : 44 I. C 133 : 

(1918' M. w. N. 262 : 24 M. L. J, 79. 

(I), (b)^ Relinquishment — Usufruc¬ 
tuary mortgagee. 

A relinauishment by a usufructuary mortgagee 
of his right to take possession, need not be regis¬ 
tered. 13 M. L. J. 500 Fol. [Tvahji. J.). BangarU 
HUTHU Venkatappa Nayanivaru V . Golla 
Chinnaba Naidu. 31 I. c 665. 

I S 17 (1) ib) —Release — Compromise -— 

I Showing release of oo-parce»er's right, admissi- 
bilrpy of—Without registration. 
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BEGISrRATtON ACT (XVI OF 1908), S. 17 (1) (b)— 
BeUnquishmeDt or release. 

If the compromise, propeilv construed, evi* 
dences an actually effected release of a coparce¬ 
ner's right in the lamily property it is admissible 
in cvidenr'e and it evidences only an agreement 
10 give a release, then also it does not require re* 
gi'tration. [Miller and Sanba*nn Natr, JJ,) Sal- 
LAPPA Koundan V. Gurumookti 26 1 c. 790 : 

27 M L. J. 396 

-^8. 17(1) {h)^Rclittquish*venl—Covenant \ 

to pav annuitx—Aiireemcnl to relinquish owner- 
ship in default of annmty^Enforceability of. 

Under an unregistered deed a covenantor after 
ackno'^ledging his ownership of the immovable 
prooertv under a prior c nveyance, agreed to nay 
a certain annuity to another. In the ever.t of de¬ 
fault he agreed to relinquish his ownership in the 
properly. Held, the agreement can be enforced 
for the payment of the annuity and for specific per¬ 
formance of the agreemrnt to relinquish, but the 
document being unregiste»ed oo suit can be main- 
tamed for possession ^Sundara Aiyar and ^ada- 
Siva Aiy**". JJ.^ Kaknam Parthasarathv v. 
KaRNAM PARATHANfMA. 16l. C. 881. 

-8. 17 (U ib)— Relinquishment of clnitn to 

ifftniovabtf prQpc> ty over Rs. 100. 

A document containing consent to a disposition 
of property and a for-ncr renuociat'on of a olaiir, 
whether legally correct or not, is release and must 
be registered whe" pertaining to immovable pro¬ 
perty of the value of Rs. 100 or over. 30 Bom, 304, 
Dist. {Skinner, A.J.C.) Atmaram v Lala. ' 

10 1. C. 733 ; 7 N. L. B. 36. 

-8. 17 (11 [h)—Release ~ Surrender or 

release, tf required to be registered. 

Agreements of surrender or release were not 
unenforceable in Oudh for want of registration, 
before the enfor'emed ol the Act in Oudh in 
1871 (7,frtdsav and Rnnhaiya ImI, A. J. Cs.) Bha¬ 
rat SiNCiH V. Bai.dhaddar Singh. 20 I. C. 429 

Sale. 

-S. 17 (I) (b) —Sa/c or mortgage. 

The construction of a sale-deed and an agree¬ 
ment to recnnvev the property, must be put ac¬ 
cording to the actual contents of the documents. 
"Where the Court finds from the extrinsicevidcnce 
and circum«»tanceb. the relation of the written 
language to the facts, it may conclude that the 
sale-deed and the agreement to rec mvey constitute 
a m'^rtgage. [Macleod. C. J. and Heaton, J.) Nam- 
DEV Sa'^vashet V. Dhokdu Sadashiv. 

22 Bom. L B. 979 : 58 I. C. 406 : 44 B. 961- 

- S. 17 (1) (b) — Sale -Agreement to sell— 

Registration. 

Held that the general sense of the document 
wa** that it was an agreement to sell and it did 
not create or declare any rights in immoveable 
prope tv. Consequently it was n t compulsorily 
registrable (Broadway and Harrison, Jf.) InoHR 

Singh v. Dyai, Singh. 1924 L. 337. 

-9. 17 ll) (b) — Sale — igreement to sell and 

agreement to execute a saie^derd. 

Where one party received a p^rt of the consi¬ 
deration and agreed to sell his house and later 


BE0ISTB4TI0N ACT (XVI OF 1908), 8. 17 (D (b) 

—Sale. 

on, on receiving the full consideration, agreed to 
execute sale-deed,the two documents one *^1 ag ce¬ 
ment to sell and the other of agreement to execute 
a sale-deed did not require registration. (Wi/6cr- 
force and Martineau, JJ ) Ghulam Mpti-UD-din 
V. Umar Din. 63 I. C. 22. 

--Si 17 (1) |b) and 49— Sale—Repurchase — 

Endorsement on sale-deed— Inadmissibility for 
want of registration. 

W'here 'efendants pleaded that resale by the 
plaintiffs of the land in «uit. to them and refer¬ 
ence was made to a receipt tor a consideration 
said to have been endorsed on the back ol the 
original '.ale-deed. Held that the receipt was not 
admissible in evidence and oral evidence c'^uld 
not be allowed to prove repurchase. [Shadt Lai, 
J.) Baggu V, Tara Singh. 6 P. L. E. \9i9. 

-S. 17 (1) (b) and (c)— Sale — Promise to 

sell by regular deed and acknowledgment of 
earue<t-mottey. 

S, 17 (I) (5) of the Act does not require the re¬ 
gistration of a promise to sell by a duly executed 
deed together with ackn iw ledg'oent of the recei¬ 
pt of earnest-money. 6 I. C 645 Dist [Johnstone, 

C. J. and Sco't Smiih, /.) Sharaf Ali Khan v. 
Jag.\ndar Singh. 37 1. C. 132 : 98 P. B. 1916. 

-S. 17 (1) (b)— Sale — Unregistered sale- 

deed—Admission of sale by vendor— Evidence- 
Mutation proceedings admissible to pr(r<'C but 
not the sale-deed. 

T. onc of four brothers sold to one of them B, 
his whole holding by an unregistered deed. The 
Revenue authorities found that the sale was in 
favour of all the three brothers of T, and accord¬ 
ingly effected mu»a’ion of that holding in the name 
of his three brothers in equal shares. B t >ok pos¬ 
session of nearly the whole of the 1 ind, R a 
third brother, got a decreee for his ibird share cn 
the strength of the mutation and unregistered 
sale-deed admitted in evidence. Held, that an un¬ 
registered deed of sale of immovable property 
worth Rs. 100 or more cannot be admilte'4 in evi¬ 
dence to affect the interest of a third person who 
was no party to the deed, though the seller hmi- 
self admits tbe sale. (Broadway, J.) Ram Singh 
V. Batan Singh. 78 P. L. B. 1917 : 361. C. 374 : 

HOP W.R. 1916. 

-S. 17 (1) (b) Safi — Sale—Sale for less 

than Rs. 100. 

A sale deed of immovable property which is 
subiect to a mortgage is not compulsorily regis¬ 
trable if the consideration excluding the mori- 
gagc-inoncv is less than Rs 100. [J.dinstone, J.) 
Lehna Singh v. Santa Singh 9 P.W.B. 1912 : 

13 I. C. 859 : 135 P. t. B. 1912. 

- Si. 17(1) {hi and Ad-Sale—Registered 

sale-deed, contemporaneous unregistered agree¬ 
ment to re-r.onvey—Admissibility of evidence 

Where properfies are sold under regntered 
sale-deed and on the same day the vendee execu¬ 
ted an unregistered document to reconvey thepro- 
pertics in favour of their vendors, the unregister¬ 
ed agreement is a document affeciing immovable 
property requiring registration under S. 17 (1), 
Cl. (b) of the Registration Act, and confcquently 
is inadmissible under S. 49 for the purpose oi 
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BEOISTBAIION ACT (XIV OF 1908), S. 17 (1) (b) 

—Sale* 

showing that the agreerrert along with the ab¬ 
solute conveyance constitutes a roortpage by con¬ 
ditional sale, {^allis, C.J. and Seshagtri Atyar, 
J.) PuTTi Sesha Aiya V. Kuppachar, 

26 M. L. T. 291 : 49 1. C. 6b9: 10 L. W. 1 : 

(1919, M. W, N. 87 

-S8. 17 (1) (b) and 49 {c)—SaU-deed—Pro¬ 
perty Uss than 100. 

An ui registered deed of sale of lands for less 
than Rs 100 though not operative \i< der S. 54 oi 
T. F. Act, where delivery has nut been made to 
the vendee, i& aomissibie to prove the c< ntiact oi 
sale. The rule is not affected by the provision 
in 3 49 (c), Kegn. Act, which relates only to do¬ 
cuments compulsorily registrable under S 17 of 
the Act. 33 M. 1158 Dist. {Bukewell a^-d 
Phillips^ JJ.) Foomalal Udaiyan v, Karuppa 
Servai. 34 I. C. 921 : (1916) 3 M. W. N. 136. 

■ — S. 17 (1) b— Sale — Receipt — Agreement 
to sell. 

Where an unregistered document is a receij t 
and an agreement to sell, it could be admitted 
in evidence without registration. {Ayling and 
Tyabji, JJ.) Kendapaneni hoxAVYA v Gangaru 
SesHaYVA. 21 1. C. 778: (1913) M. W. N. 995 : 

14 U. L. X. 495. 

-S 17 (1) (b)— Sale — Unregistered saU- 

deed for Rs. 20— Admissibility. 

An unregistered sale-deed for Rs 20 is admis¬ 
sible in evidence so far as the provisions of Regis¬ 
tration Act are concerned, but under the Transfer 
of Property Act it does not create a title. There is 
nothing to prevent the vendee from proving a 
title by delivery ot possession as required by S.54 
ol Transfer of Property Act. 8 C. P. L. R 1 Foil, 
A document, which purported to be a sale-deed 
for tne validity ot which registration is not essen¬ 
tial, may be regarded as an agreement to sell on 
the principle laid down in 5 Bom. 143. {Miilra. 
AJ.C ) BAPt; V S.A. No. 185 of 1916 Dated. 30th 
N ov. 1916. 1922 Nag 68. 

-S3. 17 (1) (b) and 49— Sale — Agrceme-^t 

for redemption — Registration^ necessity for 

Where there is an outright sale of property 
executed and registered a subsequent agreement 
providing for redemption upon payment of the 
price IS in essence a mortgage and it cannot be 
enforced unless registered. {Maung Kin, J.\ 
Chaing Kywai V. Ma Oo. 1 Bur. L. J 223: 

11 L. B. B.456 : 1923 B. 52. 

•-3. 17 (1) (b)— Sale—Agreement to re-sell 

if c'^ntpulsortly registrable. 

An agreement to re-sell a property for the 
same price creates a right of redemption for that 
amount and is compulsorily registrable. {Parlett. 
J.) Ma Thin v, A. M. Yassim. 31 I. C. 890. 

Scope of. . 

8. 17 (1) (b) -Scope of — Agreement oreaf- 
ing ngh* of pre-emption — Registration. 

An agreement creating a right of pre emption 
is not compulsorily registrable under S. 17 ol the 
Regn.Act, 24 M. 449 foil. 42 A. 206 diss. {Shah. A. 
C.J. and Crump, J.) Tribhuvan v. Bai Khusal. 

47 Bom. 283 : 25 Bom. I B 79 : 1923 Bom. 226. 

-S. 17 (1) (b)— Scope of—Document de¬ 
claring heirship not within section. 


BEGISTBATION ACT (XI9 Of 1908), S. 17 (1) (b) 

—Transfer of future interest. 

Where the document merely declares B. to ba 
an heir ot S it dots not fall within <he purview 
of S. 17 (t) (b). [Broadway and MotiSaga^', JJ.\ 
Baj Singh v. PhRtap Singh. 1933 Lab, 497 (2), 

Ss, 17 (1) (b) ^nd 49— So(Pe of—Agree¬ 
ment embodying a complete contract—Right to 
com^ into existence in future. 

The right, title or interest, whether vested or 
co”tingeiit. must be a present and not a future 
right, title or interest in order that it may come 
uuder S 17 (I) (bj and it must itself purpoit or op¬ 
erate to create the right, etc. contemplated by the 
section. A document which recites that a certain 
contract had alieady been entered into and that 
in the event of ceitam bappenmgs a certain 
future right would accrue in favour ot certain 
oe'son does l otfall witbin th,e purview ol S. 17 
(l)(b) of the Registratio i Act. S.17 read with S. 49 
must be very stricilv construed and the benefit cf 
any doubt should be given in favour of the docu¬ 
ment not being compuUorily registrable. >9 P.R 
1903; 16 P. R. 1896 Rel, [Broadway and Abdul 
Raoof, JJ.) Ram Das v. Nadir S>hah. 

69 1. C. 608: 1 Lah. L. J. 79. 

“ 8, 17 (1) (b)— Scope of—Documents extin¬ 

guishing rights — Registration. 

A document which purports to extinguish the 
executant’s rights as mortgagee ot more than 
Rs. 100 in value is compulsorily registrable. 
{Shah Din and Lc Rossignol, JJ.) Dyal Singh v. 
Gian Singh. 55 P. W. E. 1916 : 

27 I. C. 769 : 142 P. L. B. 1916. 
- 8b. 17 (1) (b) and ^9~Scope of. 

The words “create.” “limit,” “assign*’ or ‘*ex- 
tingui>h'' in S. 17 (5) of the Act, imply a definite 
change of legal relation to property by an expre¬ 
ssion of will embod'ed in the d cumeni. The 
word “declare” implies a declaration of will and 
not a mere statement of fact. {Lindsay, J. C. and 
Stuart, A. J.C.) Satrohan Lal v. Nageshar 
Prasad. 35 1. C. 770 : 19 o. C. 76 : 3 0. L. J. 389. 

Transfer of future intereBt. 

-3. 17 (1) (b) (o) 2 (v)— Transfer of future 

interest—Agnement to reconvey is not compul¬ 
sorily registrable. 

An agreement for reconveying property when 
demanded does not require registration and hence 
evidence of it can be given. (Shah, A. C. J. and 
Crump, J ) Sangawa Gurubasappa v. Huchan* 
GOWDA Gowder. 25 Bom. L. B 1207 : 

1924 Bom. 174 : 48 Bom. 166. 

-8, 17, Cl. (1) (b)— Transfer of future in¬ 
terest—Consent of reversioner 

Assent ot reversioner to alienation in writing 
was not compulsorily registrable as the execut¬ 
ant had no more than spes successionis (Beman 
and Macleodf JJ ) Abdul Saheb Gandigivad v. 
Malukarjunappa Shiva Murteya. Pom. 224: 

22 I. C. 292: 15 Bom. I. B. 1142. 

-"8. 17 (l)(b)— Transfer of future interest 

— Entry in bahi— 

An entry io a hahi wh'ch is not signed by 
either of the parties is not an instrument creating 
any rights and is not compulsorily regi-trable. 
{Shadt LaLC. J. and Marti^ieau. J.) Tirkha v. 
SOLHU. 1924 I. 84B.. 
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BEGI3TBATJON ACT (Xv; OF 1903), S. 17 (1) (b) 
—Transfer of future intereit, 

—;-S. 17 (1) [^) ^rrnmfcr of future interest 

—Consent to (nienaticn. 

Consent to alieiiau n bv lirnited owner doe^ 
not require rckiistration. (Scot/ and 
Harrison, JJ.) GUUAL v. MBHUDI A^^D S lADMAN. 

4 L. L. J. 52: 1923 L. 9j 

■-S. 17 (1) (b) —rrau./cr of future interest 

—Document merely reciting what has been done 
in a prooerly. 

A document which does not effect a partition oi 
immoveable property but merely rtcites what had 
been done in respect o( the property, need not be 
regibteied. (Sco/Z-Sm/A. 7 ) .vIita vIal v. Shiv 

60 I. C. 484. 

iU (b) —Transfer of future interest 
—Agreement hy reversioner to transfer his right, 
whether requires registraiton. 

An agreement by a reversioner to transfer a 
poniOQ of the estate which mav vest m him in 
future, to the pr iinisee does not req urn registra* 
tion. ySmith and Martineau. JJ ) Inoah Singh 
V. MUN3HI. 56 I. 0. 872; 1 Lah. 124. 

11), Cl- (b) and 49— Transfer of 

future interest^Slalemcnl of existing rights _ 

Rei^istration. 

Where ine document in question does not pur¬ 
port to declare or create any right in i nm jveable 
pr )pei tv Out rnerely st »tes an existnn? fact direct¬ 
ly or indirtctly does not require registration. 

5 B. 232 ;4< M. 244 followed (Com//s Trotter 
and Ram^sam. Jt Kanganayaki Ammal t». 
Virupaksheb Rao Naiuu. 

45 M L. J. lOO : 32 M L, T. (H. C ) 318 • 

17 L. W. 588 : 1923 Mad. 621 

-Ss. 17 (I) (b) and 49 — Transfer of future 

interest—Creation or declaration of inte est — 
What amoiin's to. I 

An agreement to pay “ at the time of redemp¬ 
tion’^ all sum-i exociided bv ihe mortgagee on the 
repair or miprov’empin of the mortgaged property 
neither creaies nor declares anv right to add 
those sums t > the nricc of rcdempii n That right 
is created and dechrod by S. 63 of the Transfer 
of Properly Act. The assent <«f which that sec 
tion speaks mav be oral or even tacit, which 
would be imp issihle if it Couid be sa-d to be a 
transdciion creating an interest i i immoveable 
propel tv. {Halhfax, A. J. C.) Rnmbilas v. 
Laxminarayan. 1932 Nag. 262 

Tru Sts, 

-S. 17 ill (b)— Trusts. 

A deed .ipoointing trustees but not vesting pro¬ 
perty does not require registra ion. Trustees in 
this sense are mere auperimendents of pmpertv. 
{Lord Buckmaster.) Moha.mad Rijst\\< Ali- 
KKHAN V. Mostaq Hus^^ain. 42 AM. 409 : 

47 I. A. 224 : 82 C L. J 471 : 18 A L J lOsS : 

(1920j M W. N. 565 : 12 L. W. 539: 
28 M. L. T. 220 : 67 I. C 329 • 
39 M. L J. 263 (P. C.). 

[Affirming 35 I. C. vlS : 14 A L J. 654 ] 

-8. 17 (1) lb)—rrws/s -Lease by trustee. 

In a suit for specific performance of a contract 
its terms can be proved even from the unregis¬ 
tered Amalnamah and bv oral evidence. The 
registialion of an Amalnamah is optional when 


REGISTRATION ACT (XVI OF 1908), 8. 17 (1) (b) 
— Mi'Ceilaueons. 

from its cond ti^o the parties’ intenti m of exe¬ 
cuting a prop .Tly registered d Kument t) oerfect 
le see’s liile, is clear. \ Court in decreeing 
s 'ecihe performa-ice must ascertain beforenand 
whether the co .tract is enlorceable specifically 
and do5s n 4 i.ivoUe any breach oi tru-ft. The 
eq lily Courts would refuse Specific perf irinance 
of a lease mitered int • by a tra^tee'lessor of a 
'rust pr mertv beyoid his anthoriiy. {hlookcrji 
and Reach roft, JJ.) MahaMvD Asmal KhaN’ 

V, .Nunda Dolal Chakua burti. 16 i. C. 390. 

-3. 17 III (ol — Tri#s/v — rras't’c's title by 

regis ra ion—*D'struction after cxeoution, 

Registraiion of a trust de^J in ihe.ibsiice oi 
an Mteiri m lo t le c »n ra-'y. c mvevs title t) the 
t( ustee even if tne deed js no- delivered. Destruc¬ 
tion bv the author af er r^gistrati in is i ictfcc’u- 
al to desTov trust. 27 C. 7 ; 28 vl 124 dis. 7 M. 

, 146 lol {White^ C. J. and Abtlur RiHtm, 7.1 
PlILAYA Chi*TTY v. VEDAC IELLA HILLAI 

(191 2 M.W N. 376 : 11 I. C. 24 :10 M. L. X. 44. 

Mifioellaaeous 

-S. 17 111 b) —Wilt — Writing off amount 

in lieu of iranstcr of share requires registration. 

'Vhere in a will it was sta’ed a sum of money 
was '*’ritteii off in consideration of a share in 
• m noveable propeity, the documeni assigns and 
extinguishes right in immoveable proi'e«tv and if 
the c nsideration set off is more than Rs. 100 
ihe document requires registra'i jn. \Piggotl and 
Walsh, JJ.) Fakir Chand v. Nauno Ram. 

1924 A. 277. 

-8. 17(1) (bi-(1884) 8. 13 -Asccr/ain- 

merit of vatu* of property transferred. 

The va'uo of ihc right on the dale of the cxc- 
cutio 1 of the d icument determines the quesiion 
of me icg'Htraiion of a document uaosfirring any 
nghi in property. If the value of ^uch .i rignt is 
m ire than Rs. 1').). ihea the d k i uo it uug •( to 
he rrgis cred an 1 when registered is ad mssiblo 
under S 13. \Tu ibail and Rafique, IJ.) Basdi- 
DiN V. Munnalat.. 39 I. C. 93K 

-S. 17 'll (bi — Waqf —Subsequent trustee' 

nama appointing a co-mutwalli. 

\ Mahoineda \ uudc' a registered tpciijf con* 
s’ituled himself mulw illi oi certain trust created 
thereunder. Subsequently by a trusiee-namah 
he anpoi -tod an -thcr person to help hi n as a 
co-miilwalh but did not trAMsfer properly t> any 
person or modify ihe terms oi the waqfnntnah 
in anv wav. Held, that the irustee-namah was not 
coinpiilsorilv registrab’e. \Binerfi ani Tud- 
hall, JJ.) RUSTA.M ALI Khan v. Mushtaq 
Husain. 36 I. C. 718 : 14 A. L J. 554. 

[Affirmed on anpeal 67 I- C. 329 iP. C.),] 

-S. !7 (1) (b)— Security bond — Stay of €.x(~ 

cution. 

A security bond bv a judgment-debtor hypo¬ 
thecating lands worth m ire than Rs. lOD* in 
pursuance oi an order staving execution is rc- 
gisirable under S 17 (1) ibl 31 Mad. 330 Foil. 
{^lirtinc It, J ) Lahore Spinning and Weaving 
Mills Co., Ltu. v. Uttam Chand. 

53 1. C. 463 : 128 F. B. 1919, 
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KEOtSTEATlOK ACT (XVI OF 1908), S. 17 (1) (b) 
Miscel laneooB, 

A registered instrument Is not essential to vali¬ 
date a surrender by a tenant to his landlord. 
{Walmsley and Sham^ul Huda, JJ.) Abuul 
Majid v. Hari Charan Halhar, 53 I C. J7. 

-- —3 17 (1) (bi— Applicability — Endorse¬ 
ment—Receipt of payment. 

Eiidorsements or receipts of payments passed 
by mortgagees to mortgagors do not fall wilh n 
S. 17 arid unless where they are so framed and 
wordsd as to purport expressly to I’mit or extin¬ 
guish an interest in immoveable property, they 
do not cone within the section and do not require 
registration [hio^iktrjec and Rankin^ J J.) 
JoGENDRA Nath Sukul v. Safiuddih Sheikh. 

1924 C. 3 79. 

— S 17 ( 1 ) (b)— Document declaring exists 
ing facts. 

Document declaring existing facts does not 
•require registration. {Ribtrtson and Beadon. 
JJ.) T'^akar Singh v- Uj^gar Singh. 

8 P. W. B. 1913 ; 18 I C. 683 : 36 P. L- R. 1913. 

-S. 17 (1| (b)— "Declate," meaning «/. 

Per Seshagiri Aiyar, /.—The declaration men- 
lioned in S. 17 must have the legal consequences 
contemplated by the parties andsh'iuld not be 
mere statement of what has taken place between 
"the parties. A mere letter by mortgagor to mort 
gageewuch is merely an evidence of transac¬ 
tion does not itself create or declare any right 
to im Qoveable property withi i S. 17 (b) (Abdur 
Rahim, Otfg C. /. and Seshagiri Aiyar, J.) p.M. 
A. Muthia Chettv V. Kothandaramaswami 
Naidu, (1916) 3 M. W. N. 22* : 

4 L. W 472 : 35 I. C. 864 ; 31 M. L. J 347. 

-8. )7 (1) {bl— Release ^Compromise peti¬ 
tion tectt'tg release of a co-parcener's rights — 
Jf admissible without registration. 

A compromise petition showing an effected 
release of or an agreement to release, a co-oar- 
cener’s right in a family property, is admissible 
in evidence without registration 20 a. 171 ; 3 3 
M. 102 ; 36 M. 46, F ill. {Miller and Sankaran 
Nair, JJ.) Sellappa Goundsr v. Guromoorti. 

261, C. 790 : 27 M. L. T. 3^6. 

---Ss. 17 ID (b) and 49— Unregistered letter 

converting the sale ot tht P'Cvious day into a 
mortgage or depriving it of its legal effect — 
Whether admissi'ite in evidence. 

A letter written to say that a sale executed the 
previous day is in effect a mortgage or that it 
conveys no title, is cse that “ affects immoveable 
property " under S 17 of the Registraiion Act 
and ia not admissible in evidence without regis¬ 
tration. {White, C, /„ Sankaran Nair and 

■Oldfield, JJ.) Pydah Venkatachalapathy Garu 
v. Mathu Venkatachalapathy. 

(1914) M W. M. 178 ; 1 I. W. 157 : 
23 I. C.409 : 26 M. L. J. 151. 

_9. 17 (1) {h)—Agreement to refer to arbi¬ 
tration—Admissibility of, without registration. 

Where the parties ha^'e settled the terms and 
pul them in the agreement to refer the matter to 
arbttraiion, held that the agreement was inad 
misdble in evidence for want of registration. 
^Evans, J- C. and Lindsay, A. J.C) RaghUbir 
Singh Umrao Singh. 13 I. G. 500. 

C. D.— VOL. IV 81. 


REGISTRATION ACT IXVI OF 1908!. 8, 17 (1) (c). 

-S. 17 (1) (b)~.4gency — Transfer of im¬ 
moveable Property of more than Rs. 100 in value 
— Agency— Regislration. 

There is no'hing in the T. P. Act or in the 
Registration Act to show that an agent, to transfer 
an interest in immoveable property worth more 
than Rs. 100 in value, must be empowered by a 
registered document, \Parlett and Ormond, JJ.) 
Ma Mo V Mahomed Backer Hamadaner. 

43 I 0, 636. 

-S. 17 (1) (b)— Option to purchase — Regis¬ 
tration 

An option to purchase, not being an interest in 
land, requires no registration according to .S. 17 
pf Registration Act. \Ormondand Twomey, JJ.) 
Ma Shwe U V. Maung Po La. 

37 I. C. 91 : 9 Bur. L. T. 177. 

-3. 17 (1) (c)— Un-registered receipt — Ad¬ 
missibility 

M irtgagee passed an unregistered receipt. 
“The bond is returned: no raonev remains due 
it is admi^s ble so far as it refers to ihe full pay¬ 
ment of money The expression “ no money re¬ 
mained due “ does not extinguish the mortgage. 
(Karamai Hussain and Tudball, JJ ) Piarelal 
V. Makhan. 34 All. 528 : 

16 I. C. 179 ; 10 A L J, 35. 

—;-8. *7 (1) (c)— Receipt acknowledging 

consideration for sale-If comtnlsortlv registrable. 

In the absence nf a sile-deed or mutation 
order a receipt executed by a vendee in favour 
of the vendor acknowledging price of sale of land 
of the value of more thah Rs MO requires com- 
puLory reg'Stratioo iShadi La'. J.) Ahmrdp. 

I Ram. 89 1. C. 44 : 50 P. W. R 1917. 

I 

-”S. 17 (D fc)— Construction of. 

Unless a document is clearly b^ught within tho 
purview of S 17, its non-registraiion is no bar to 
its admissibililv. The portion in a receipt for a 
de^ree-'ieb' dealing with the release of immove¬ 
able prr^pertv is distinct and separate from that 
acknowledging receipt of the sum paid on account 
of the decree. The fact tha» the decree-holder 
wrote out a receipt for the whole amount and 
stat<“d by wav of addendum ihat he had given up 
his title to the property, should not make any 
difference. [Shadi Lai, J.) Annin Lal t». Ramji 
Lal. 391. C. 15 : 12 P. L. R- 1917. 

- —■ '8, 17 (1) (cl— Receipt of earnest money. 

Under S. 17 (1) {cl of the Act the receipt of 
earnest mo-evs is required to be registered. 
{Johnstone,C. J. and Scoit-Smiih, J.) Sharaf 
Ali Khan v. Jagandar ^ingh. 

371. C. m : 98 P. R. 1916. 
-8. 17 (1) {c)—Receipt showing mortgage 

extingusihed. 

A receipt which indicates not merely payment 
of the mortgage money, but mentions the fact of a 
new agreement entered into on the sale of the 
execution requires registration under S. 17 of the 
Act and is inadmissible without it. 9 Bom L. R. 
254 Foil. ; 3 M 53, DIst Aivar and 

Hannay, Dupaguntla Subba Rao v. Gol- 
LAPUDI EtHIRAJOLU. 

261.C. 360 : (1916) M. W. H. 33. 
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REGISTRATION ACT (XVI OF 1938), S. 17 (1) (d). | REGISTRATION ACT (XVl OF 19081, 8. 17 (1) (d). 


-—S 17 (1) (d). 

Sec iil^o Registration Act, S (1) (b)—L ease. 

-Ss. 17 (1) (d) and 49—Agreement to lease 

—Creation of future rights. 

An agreement to gram lease of certain lands 
up )n the happeniog of a future uncertain event 
is not an “at<recrrei.t to lease ” within S. 2 (7) of 
the Registration Act. and need not be regi'tered 
under S. J7(l)(d). A lease or agreement to leasein 
order to be in these provisions must effect an 
actual demise and operate as a lease in praesen- 
ti. 37 Cal. 8^8. approved. {Lord Bu- kmaster.) 
Rani Hemanta Kumari v. Midnapur Zemindari 
Co , Ltd 45 C. 485; 22 B.L.R. 48^^ : 

24 C.W.N. 177: 46 I. A. 240 : 17 A. L. J. 1117 : 

(19^U) M. W. N. 66 : 27 M, L T. 42 : 
11 L. W. 301 : 33 I. C. 534 : 37 M. L. J, 625 (P.C.). 

-Sb. 17 (11 (dl and 49 — Memorandum — 

Keclanurtion lease—Entry into possession—Admis- 
sihihty of. 

Where a person enters into possession of a i 
jungle land under a reclamation inemoraodum 
fixing the terms of the lenancy. the memorandum 
is inadmissible irievdence if unregistered. \Mr. 1 
Arne r Ali.i Port Canning Co i»ND Land Im¬ 
provement Co. V. Kalvani DBB! . 

46 I. A. 279 : 37 M. L J. 578 : 17 A L J. 1061 : 

1 U. P. L. R. IP.C.) 91 : (1920. H W. N. IfiO : 

62 I. C. 522 : 24 C. W. N. 369 : 

11 L. W. 2'J6 (P. C.|. 

-S*. 17 (1) d and 49— Agreement to lease — 

Correspondence-- Rcgtshalton — ^ects^ily for — 
Oral and written lease — Disttnetion. 

A Ic'ter written by plff. to deft, was as follows 
' The peri .d will commence from the Isl of 
December. 1918. and beiore that date a proper 
Uascwill be executed and registered. This letter^ 
a c )p 7 wheicoi signed bv you has been kept by 
vc\Q, will be binding upon both if us so far as the 
main conditions are oonccrncd. Full details will be 
given in the coming lease.” The parties liad in 
fact written to each other identical letters. Held 
this Idler in terms stated that the letter realK 
embodies the terms and c md'lioDS agreed upon, 
and that ii was the letter which whs tt be the 
binding, formal unal'erable i« cord of ihc condi¬ 
tions. Hetd that b. I7 ol the Kegn. Act apohed 
And that as it h^d not been regisiercd it was in- 
admiS'ible in evidence ; and once that the docu¬ 
ment was cut out from the case, nothing was Icf* 
for the plaintiff to rely upon. (Mears. C- J. ami 
Bancrn. J.) Nukmahomkd v. Natwar Lal 

45 A. 220 : 1923 A. 112 

S. 17 (11 {d) -Lease — Indefinite period — 
Determinable at any time on certain conditions — 
Necessity for rcgisiralion. 

Where under the terms of a lease the lessee 
could have continued lor an indefinite period 

but there was t o certainty that the lease would 

last beyond one year. Held, lhat the lease was not 
one for a term exceeding one year, and was not 
therefore compnlsorily rcgistrahlc. [Mears, C. ' 
J. and Bznerju J.) Kashi Nath v. Abdur 
KahmaNkhan. L. R. 3 A. 19S : 20 A, L. J 211 :' 

1022 A. 54 J 


S. 17 (1) (d) — Notification by Govt, — 
Registration Act subsequently coming into force 

— Effect of. 

Govt issued a noHBcalion exempting certain 
agricultural leaves from registration in 1885 and 
the noii6catioD was neither modified nor cancelled 
after passing of the Regn. Act of li*08. Held, the 
notification was still id force in view of S. 24 of 
the General Clauses Act (X of 1897) and the uore- 
gisfe»ed lease was admissible in evidence. 
(Rafiqiie and Piggott. JJ.) HaZARI SiNGH v. 
Tirbani Singh. 28 I. C. 57 7 : 12 A L. J. 702. 

— -S. 17 ( 1 ) (d) — KahuHyat for indefinite 

period — Act XX of 1896, S. 17. 

A kabuilvat tliat is executed not for any period 
expressly but, which shows fiom its contents 
more than one year, requites registration ard if 
r^ot registered is not admissible in evidence. 
[Griffin, J.) Mitigan v. Ali Baksh. 

10 I. C. 314.8 A. L. J. 609. 

-S. 17 (1) id)—A pPUcabiliiw 

Where a lease provided for ci Itivation of land 
yearly by Ihc lessees, givit'g the landlord power 
ol re-entry oo occurrence of a panicular i ained 
event, and there was no date fixed for the expiry 
of the tenancy, held, (hat this was not a lease 
giving the landlord ainhority lo resume posses¬ 
sion at his will and was therefore compulsorily 
registrable. 8 B. 493 L>ist Test iswbelhtr the 
option to terminate the lease is with the tenant or 
with the landlord. 2 Bom. L. K. 488, Ret. 
[Batchelor and Heaton, }J.) Dmurabhai Bhul- 

DAS f'ATBL V. MOHAN LaE MaGAN UaL SHAH. 

41. Bom 458 ; 39 1. C 635 ; 19 Bom. L. B. 286. 

-8. 17 (1) (d)— Lease —Registrability— 

Test. 

In considering whether a lease is compulsorily 
rogistiab'e or not the test to be applied is whe¬ 
ther there was a present demive lor a year only 
or for a period of more than one year. Where a 
lease was for one year but gave the lessee opiioo 
to continue his tenancy the i xister.ee of the opii >n 
d.ies not create a lease fra term exceeding one 
year, and as such the document is not compul* 
sorilv registrable. (tin<l Chotzner, JJ.) 
Fauuddin ?». Asrab Ai.i. 

37 C. L. J 476 : 1923 Cal. 670. 

-Si. 17 (1) (d) aud 49— Agreement to lease 

—Unstamped and unrrgistcrcd—Suit for specific 
performance lies. 

A suit for specific performance lies when the 
lease cssenti.Tl for the completion of the contract 
has not been executed, anil if there is a valid cn- 
forcible contract ; either party entitled to call 
upon the other to complete the transaction bv the 
cx^’ciition and regisliation of the document of 
till:. Tins is so eveu if the correspondei ce be¬ 
tween the parties is toadmissible in evidence 
Without registration. 42 C 801 ; 39 M; 509 ; 19 
C.L.J 213, referred to. i2 C.L J 42. distinguish¬ 
ed [Mukirfi and Chotener, JJ.) HEJOY ChaNdRA 
SiNHA V Howrah Amta Light Railway Co.. 
I-td. $6 C. L. J. 177 : 1928 C. 624. 

-3. 17 (1 Lease—Agreement for lease 

—Record of oral I ase—Agncullural land— Regts^ 
tration—Ntcessity for. 
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A solenamah which was for all intents and pur* 
poses a mere re.ord ot certaii> agreement which 
the parlies had come to out of O-Jurt for the set¬ 
tlement of their differences exis ing at that tirr^e 
and whereby the plaintiffs agreed to accept the 
delendai.t as tenant with certain rights and a cer¬ 
tain rate of rent and to give effect to which a for¬ 
mal document in the shape of a kabuliyat would 
in future be executed by the deiendants, is not a 
lea e or agreement to lease and is not compul¬ 
sorily registrable. 39 C. 663. Ref. The document 
was in effect merely a rec -rdof an oral agree¬ 
ment between the parties whrch was reduced to 
the lorm ot writing only by way of a memoran¬ 
dum. {Suhratua> dy and Cuming, ]J.) Alam 
MuLLA V. SUREXDARA KUMAR. 1923 Cal. 432. 

- 88 . 17 (1) (d» and 49— Aerecment.to lease 

— U**registered—lJelivery of possessio** to lessee 
—Effect of—Doctrine of p'trt performance —£?- 
toppel ag linst statute. 

An agreement to 1-ase intended to operate as a 
present dem se is a lease within tne meaning of cl. 
td) of ^ 17 of the Registration Act, i908. and as 
such is inadirissibie in evidence in a suit lor spe¬ 
cific performance o' its lerms, under S 49 of the 
Act. if it is not registered even though the tenant 
is m possession under the*said agreement. Cases 
of part performaace under S. 4 of the statu’e of 
trands have no application to those a ising under 

. 49 of the Keg sira ijn Act. 1^08, as the posi 
tions under the two Acts are quite diffe*ent The 
plaintiff who was in possession of certain pre 
Toises under a previous tenancy expiring in 
December 1916. on the expiry of the -aid tenancy 
entered inro negotiat ions for a further tenai.cy, 
with the landlo*^ds, the Mondol defendants the 
terms )! which were educed into writing. This 
document, dated* LSth January 1917, wnich was un¬ 
registered, purp )rted to be in form a memoran¬ 
dum of agreement but was intended to operate 
as a prese >t demise of the sa d premises to the 
pla'Dtiif for five years from 1st January '917 and 
was held to be a lea-^e within t >e meaning oi cl 
fdi of S. 17 of the Registration Act, 1908. In May 
1919 the M)ndol Defeadaots sold the said p e 
mises to the Lahiri Defendants who had full t o 
tice Cl the umegis ered instiumerit of I5th Janu¬ 
ary 1917 and of its terms. On the 29t^ May 1919, 
ihe Hlaintiff was given notice by the Lahiri De¬ 
fendants to quit b. the 30th )une 1919, on the alle¬ 
gation that he wai a monthly tenant. The Plain¬ 
tiff brought a suit fer the soecific perforn«a'>ce of 
the said agreement in terms of the unregistered 
document 

H>li hat 'he document, dated 16th January 
1917, w^s not admissible in evidence in a suit for 
specific performance, under S. 49 of the Registra¬ 
tion Ac: as it was not registered As mere was as 
no other evide' Ce before ihe C »urt of tie terms 
of the said a 4 reenient, there could not be a decree 
for specific performance. 

There cannot be an estoppe’ against the pro- 
hib tion of a statute and English ca^^es under 
the sta ute of frauds have no application 
to this country 47 Cal ■•35 and 47 Cal. 280; rel., 2l 
Ch. D. «; 2 C L. J. 343; L R 8 a C. 467; 11 C L. 
J. 548- 25 C. W. N. 220 ; 24 C W. N. 463; 39 Cal. 
663; 47 Cal. 280 (P. C ). referred to. {Rankin, J.) 


BEOI8TRATI0N ACT (XVI OF 1908), S. 17 (1) (d). 

Sanjib Chandra Sanval v. Santosh Kumar 
Lahiri. 26 C W.N. 329 : 49 Cal. 607 : 

192S Ca). 436. 

—S. 17 (1) (d)— Bainapaira is not agree¬ 
ment to lease, 

A bainapatfa containing a promise to grant a 
putni lease again (with efiecM from the date ot 
the patra and to exchange patta an. kabuliat 
before 30th Aghran does not effect a present 
demise but only gives a right to obtain a putni 
lease on certain conditions. It was not an agree¬ 
ment to tease and therefore does not require re¬ 
gistration {Teunon and Newbould, 7/.)Barinath 
o, Promotho Nath, 

64 I. C. 747 :25 C. W. N. 660. 

-8. 17 (1) (d)— Lease-Oral agreement. 

An oral agreement to grant a permanent lease 
is valid though there is no stipulation as to the 
time of commencement of the lease. iMookerjee 
and Roe, JJ ) Kailas Chandra t>. Bejoy Kanta 
Lahiri. 50 I. C. 177 : 22 C W. N. 190. 

-S. 17 (I) (di— Landlord and tenant — 

Cimpromise petition varying rate of rent whether 
admissible without registration. 

A document which embodies a contract for 
variation of rent in respectoi a lease is in essence 
a 1'ase and is inadmissible in evidence without 
registration. It does not even cotistilule a valid 
and operating contract between the parties if not 
registered. {Mooberjee and Walmsley, JJ,) Bagha 
Mowar V, Ram Lakhan Misser. 411, C. 804 : 

27 C. L. J 107. 

-—S. 17 (1) (d)— Permanent tenure — Regis¬ 
tered lease—^'ecessily of. 

Though land is agricultural land situate out ide 
a town and let out lor the purpose o‘ growing 
thatching grass, thetein a permanent tenure cannot 
be created under the B. T. Act or any other Act 
save by a registered instrument. {Fletcher and 
Newbould. JJ.) Hasiswari Debi v. Hari Nath 
Chakervarthy. 40 I C. 100. 

-S. 17 (ll (d) and (2), (v). and {yi)—Agree¬ 
ment in compromise petition to grant Permanent 
lease of property not subject to suit—Agreement 
part of consideration of compromise—Detree pas¬ 
sed on petiiton—Petition, if agreement fur lease. 

Per Mookerjee, 7.—Although an agreement in 
writing, which is not a presen demise, but only 
an agreement for a lease, is (having regard to tiie 
terra 'lease' as defined in S. 2 of the Act) required 
to be registered it the term exceeds one year, and 
the exemptions provided in Cls. (/i) and (i) to S. 17 
of the Act of 1877 do not apply to leases. S. 49- 
of the Act dots not preclude its being received as 
evidence of any iraiisaction not affecting such 
property. It can therefore be proved by the plff. in 
a-uit for specific performance of the agreement 
t • grant the lease. Where a compromise petition 
recited that the parties, as part consideration for 
the compromise agreed to let certain pro perties 
not in suit to the defr. on certain terms and where 
a decree in terms was passed. Held that the peti¬ 
tion was not in itself an agreement to l^ase as it 
wa- a mere recital of the terms agreed upon and 
it was admissible to prove the agreement to lease. 
Documents in Cls. {e) to (n) of S 17 of Registration 
Act of 1877 are excepted from Cls. (6) and ic) and 
not from Cls. (o) and (d), as these documents come; 
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within tne document mentioned in CIs. (6) and (c) 
and not within ('/) and {o). {Mookerjee and 
Beachcroft, J!.) He^aNta KUMakiv Midnapur 
ZEMJN ruKi. 23 C. L. J. 44 : 28 I. C. 879 : 

19 C. W N 347. 
[On appeal see 42 Cal. 485]. 

-^S. 17 (1) idi —Memo of arrangement — 

Admissihihly in eviaence. 

A memorandum embodying an arrangement for 
reclamaiion of land is n n a demise of property 
and IS admi-isible m evidence without registra* 
tioD. Whe'C there is no provision in it foi en- 
bancement o rent after a certain maximum, held, 
that the letiure is not enhanceable after the 
specined maximum is leached {Mookerjec and 
Beachcroft, J J ) Katyayani Debi Port Can¬ 
ning Land and Improvement Co. 25 I. C. 274 : 

19 C. W. N 66. 

-S 17 (1) (d)-(1877) S. 17 (/i)—Amalna- 

mah—Construction of. 

Wne e the intention of the parties to an 
Amalnainah was tiia' as soon as possession was 
laiicn under he document, the title of the grantee 
sh-.uld commence, held, that it ’^as an agreement 

to lease within S. 17 ft) of the Act and that it 

was thereiorc compulsorily registrable. 7 C. 703. 
(F B). Foil. [Jenkins, C. J. and Mookerjee, J. 
Ei.ahai Bakshv. Hukum Baksh. 

18 U. W. N. 38 ; 20 I 0. 907 : 19 C. L. J. 464. 

-^8. 17 (1) [d]'—Agreement to vary reni^ 

Regtslraiton — Compulsory. 

Agieeineni to reduce rent payable under a re¬ 
gistered lease must be regisiered and a letter to 
the effeci cannot be admitted in evidence under 
49 if unregistered. 59 C. 284, Foil. [Shaifud- 
din and toxe, JJ.) Ganendka Mohan Chow- 
DHUKY V. Gaya Prasad Tewahi. 16 1 C. 52. 

--8 17 (1) \d)—Agreement to reduce rent. 

A document embndyir>g an agreement for re¬ 
ducing the rent as per previously existing lease 
registered under tne Act, must be registered 
and also a document varying the amouni of rent 
under a previous lease registered as before and 
also t e incidentscf such payments must also be 
registered. [Jenkins, C. J., Woodroffe, Mookerjee, 
Carnduff anu Chatto jee, JJ.) Lalit Mohan 
Ghose V, Gopali Chank Coai. Co., Ld. 

39 Cal. 284 : 14 C L. J. 411: 
12 I. C. 723 : 16 0. W. N. 56 (F. B.). 

■-S 17 (1) (d)— Agreement to leasC’-Xeces^ 

sity for registration. 

The plaintiff sued on the strength of .i docu- 
mciil which alleged that fhe defendant had 
acknowleriged the receipt of Rs. 25 as earnest 
inoney and agreed to lease to plaintiff two bighas 
and odd of land for 6vc vears on an annual rental 
of Rs. 180. The plaintiff asked for specific per¬ 
formance or lor damages in the alternative. fJetd, 
that tMc document on which the plaintiff’s claim 
was b^sed was not inerelv a receipt for earnest 
money but was an agreement to lea^e, that it was 
inadmissible in evidence to prove the contract 
without icgistration a'<d that consequently no 

or^l evidence in support of the contract was ad 
missible. The plaintiff’s suit therefore was un¬ 
sustainable. (Lc Bossignol and Zafar Alt, JJ.) 
24anak Grand V Mahomed Zahur-ud din. 

4 Lab. 44 : 5 Lab L. J. 257 : 1924 21 , 


EEGI8TBATI0N ACT (XVI OF 1908). S. 17 (1) (d), 

-8. If (1) (d(— Strut construction — Lease 

^Period not fixed—Monthly rent—Hegtslration 
— Necesstly. 

S 17 oi the Regisiration Act, being a disabling 
section, must be -trictly construed and ihat unless 
a document is clearly brought within tne purview 
of that section its non-registraticn is no bar to 
its admissibility in evidence. A lease of plfl.'s 
hut was enter^^din his book, and ihf entry was 
that pifi. had let the hut to the deit. who was to 
pay 8 annas per mensem by way of reni and in 
the event of a default in pavment ol the rent, the 
tenant was hable to be ejected. Held, that the 
lease was not one for a period exceeding one vear 
within S. 17 (1) (if) of the Registration Act and 
did not require to be compulsotilv registered. 
(Shadi Lot, C. J. and Harrisf-n, J,) AttRA v. 

Mangal Singh. 2 Lab 300 : 4 Lab. L J. I: 

27 P. L. B. 1922 : 1922 Lab. 43. 

. . 8. 17 (1) (d)— Deed not merely an agrec' 

nient but an actual contract of sale. 

A contract of sale must be registered, and a 
decree of speciic performance cann q be obtained 
in t''c case of unregistered deed, norjean the plain¬ 
tiff be allowed to take possession as vendees 
under a completed sale where the sale is denied, 
oral evidence being excluded bv S. 91 of the Evi¬ 
dence Act. [Chevis and Abdul Raoof, JJ.) 
Farmeshri Devi v. Autar S»ngh. 

67 1. C. 144 ; 3 Lab L J. 173. 

-8. 17 (1) (d)—Lease for so long as the 

tenant continues to pay rent—Registration is 
necessary. 

Where the recitals of the lease were as follows; 
“ So long as Tajuddin occupies the shop the rent 
shall not be ra'sed nor lowered nor shall I eject 
him but in case of his refusal lo pay the rent I 
shall have to turn him out. Accordingly Ibis 
kirayanama is written for record in case of need.’’ 
Held, it was not a mere memorandum but was 
the agreement itself entered orallv and then 
reduced to vriling and being a lease not limited 
to a year was in.idmissible in evidence if it were 
not registered and oral evidence could not 
be adduced. [Chevis, A. C. J.) Karim Baksh 
Tajuddin v, Natha Singh. 3 Lab. L J. 14. 

-3. 17 (1) Id)— Lease —Pr07usio« for eject' 

nicnt on failure to pay. 

Where a lease fixed a monthly rent and provid¬ 
ed for ejectment on failure to pay but where rents 
were made payable annuallv, held, the lease was 
a nionthlv one and did not require registration. 
[Le Rossignol, J.) Mangal Singh .Atra. 

60 I. C. 226 : 3 Lab. L. J. 223. 

-S. 17 (11 Id)—Lease for an indefinite 

period — Registration, if necessary. 

Only a lease for more than a year or from year 
to year in express terms is compuls-rily re¬ 
gistrable and a lease for an indefiniie period 
which coil'd be tcrminaled by either pariy at the 
end of any month need n'^t he registered. Oc/in- 
stone and Le Rossignol, JJ.) Umar Baksh v. 
Baldeo Singh 97 P. B. 1915 : 32 t. c. 36 : 

193 P. W. B. 1915. 

-“8. 17 (1) (dl— to mortgage or 

Uase—Registration. 
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Held that the Swami hhogam deed in question 
was an agieement to grant a mortgage and not 
an agreement to grant a lease ar-d as such did 
not require regi>traiion. {Ahdur Rahim and 
iieshagtri Atvar, JJ.) Meenakshi Sumdara 
Mudaliar V. Rathnasami Hillai. 

41 Mad. 959 : 8 t. W. 438 : 24 M L. T. 318 
(1918) M. W. N. 811 : 49 1 C. 291 

38 M. L. J. 4b9 

--S. 17 (1) (d)— Lease constituted by a 

number of documents. 

S. 17 does not apply to a lease constituted by a 
number of doc'meots none of which can be re¬ 
garded as a lease if taken singly, {tfenson and 
Sundara Aiyar^ JJ,) Chitravelu Sekvai v. 
SamaNNa Aivar. 36 I. C. 108. 

—• —Sb. 17 (1. (d) and —Unregistered lease. 

An unregistered lease for three years is in 
admissible in evidence to prove a tenancy or its- 
terms, but payment and recci .t of rent by land¬ 
lord may be proved to establish tenancy from year 
to year and the rents. {>adasiva Aivar and 
Moore, JJ) Govinoaswami v. Ramasvvamj A»yak. 

3 I. W 40s : (19161 2 M W. R. 79 
34 1. C. 6 : 30 M L. J. 492. 


S. 17 (1) (d) -Correspondence. 


Where correspondence consisting of a number 
of letters goes together to make up a lease ol 
immoveable property for more than one year thai 
correspondence is a lease and requires registra¬ 
tion. {Ayling and Napier, JJ ) Mokgan v. 
FKhNANDEZ 3 L. W 370 

(1916) 1 M. W. N. 373 : 19 M. L. T. 377 : 

33 X. C. 439 : 30 M. L. J. 819. 

-■;— S 17 (1) (d)— Agreement to lease—Receipt 

containing agreement to accept rent-deed, if com¬ 
pulsorily registrable. 

A document which, besides being a receipt for 
money paid, contains an agreement to accept a 
rent deed, is an agreement to lease and isinad* 
missible in evidence witnoul registration. iSada- 
Siva Aty^ir and Napier, JJ,) Sreekisan Pitty v. 
Kota Nammalwarayya. 29 1. C. 246. 

S. 17 (1) {A) —Oral agreement to lease — 


Possession under — Ejectment. 

Possession of a lessee under an oral agreement 
to lease which could be specih'^allv enforced 
against the lessor, cannot bedistuibed by the 
lessor or a purchaser from him. U C L, J. 543 ; 
21 M. 291 ; 2 C. L, J, 343. Ref. {Kumaraswami 
bastri J.) CuNNiAH Chetty v, Eiamanda 
Chetti. 27 I. C 877 : 2 L. W. 162 

-8. 17 (1) (d)— Oral agreement to lease — 
Eviction of lessee — Bitoppel. 

Where the^e oulv an oral agreement to lease 
and not a lea'ie registered under S- 17, there is 
no lease and the supposed landlord is not es* 
topped from evicting the tenant. {Ayling and 
Tyabji, JJ.) Gopala Krishna Aiyar v. 
Sukirtha Theenthara. 24 I. C. 790 

- S. 17 (1) (d) and (b) —Lease for two years 

^Enjoyment of toddy—Undet taking not to cut 
leaves. 

A document purporting to be a ** lease for two 
years... .for enjoyment of toddy, palmyra fruit. 


BEGISIKATION ACT (XVI OF 1908., S 17 U) (d). 

etc , the palm>ra trees ” in a garden but whereby 
the leaves of any could not be cut is neither a 
lease of immoveable properly nor one crea irg an 
interest therein. 6 M. H C K. 7i ; 20 M. 58 12: 

W. R. 366. Dist. [While, C. J. and Oldfield, J.) 
Natesa Gramani V. Tangavelu GramaM. 

38 Mad. 883 : 16 M. L. T. 237 : 23 1. f. 102- 

U914J M. W. K 327. 


S. 17 (1) (d) —Proviso—An/rf. 


The proviso to S. 17, Cl. (b of tie Regis¬ 
tration Act, is not confined to cases where the 
lent is payable in money ; it applies also where 
thereat is wholly or paitly payable in gram. 
[Abdur Rahim and Sunoaia Aiyar, JJ.) ?akki 
KEDDI APPALASAWMY PaKUKTI VfeNKATASWAMI. 
Naidu. 11 M. L T, 406 : 16 I. C. 682. 

(1912) M W. N. bl8. 


Si. 17 (1) (d) and 2 O) —Agreement to 
lease—Rtgistrahon. 

An agreement to lease falling under S. 2(7) 
's Compulsorily required to be registe.cd under 
S. 17 (2i only when it creates before the execu¬ 
tion of any other docurnem an immediate 
iQiere&t in the property to which the agreerrent 
relates. [Halifax, A. J. C) Sonoo v. Bhadaria. 

6 N. L. J. 161 : 1923 N. 171. 

[D [A)—Agreement to take a I ase 
—Inadinissibility owing to want of ngistration 
A proposal in wr.tuig it acccpied in writing be¬ 
comes a lease or ati least an agreement to lease 
and if it is for a period of more than one year it 
IS compuhorily registrable. The fact that the 
parlies intended to execute formal inst-uments. 
does not entitle them to relv upon an un egtstered- 
instrument which is in itself operative as a lea>e. 
(Mtttra, A. J. C.) Rajakamji v Ganesh. 

42 I. C. 629. 

fi 17 (1) (d)— Rent—Note embodying 
ienancy-at will—If compulsorily registrable, 

A rent-note evidencing a tcnancy-at-will and 
for ti<) fixed term terminable at the ..piion of the 
lessor does not require registration. [Slanyon 
A,J.C.) Hafizan r. Kahmankhan. 

39 I. C. 58 : 13 N. L. B SO. 

——Si. 17(1) (d) and 49 (c)— Kabuliyat— i?tf- 
gistration. 

A Kabuliyat which does not create, etc. any right 
or title in the or jpertv does not require registra- 
fion and is admissible in evidence. [Ashworth 
/. C.) Ajodhya Singh v. Kaiwan Babu Nawab 
Khusro Begam. 74 I y . 

9 0 A. L. E 321. 


— —Ss. 17 (1) (d) and -Agreement—Lease 

—Regtsti ation—Necessity for. 

An unregistered Hukmnama with a stamp of 
one anna affixed thereon, which purpo-ts to 
c eate a lease with .ut fixed terms and is of a 
nature of a perpetual lease with the fixity of rent 
of Rs. 2-8-0 besides cesses, is a documerxt which 
comes within cl. (d) of 3. 17 of the Registration 
Act and is compulsorily registrable, [hvala^ 
Prasad, J.) Baud Bahadur Singh v. Emperor. 

1922 Fat. 10: 1922 P. 266.. 
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F.EOISTBATION ACT (XVI OF 1908), 8. 17 (1) (d). 


BEOISIRATION ACT (XVI OF 1908), S. 17 (2) (i). 


-S 17 (1) (d)— Unregistered Uase^lnad- 

iTJiSsible in evidence. 

The Ma^ist'^ate acted illegally in admitting in 
evidence a huktrinaniu which was in the nature 
of a perpetual lease and therefore compulsorily 
regislrab.e under S. 17(d) of the Registration 
Act, and as the title of the appellant was based 
on it, the conviction for theit was improper. 
{hvala Prnsnd^ /.) Hhim Bahadur Singh v. 
Emperor. 1 Pat L. T. 121 : 21 Cr. L. J. 374 

65 I. C. 864 : 2 U. P. L. R. (Pat.) 63. 

-Sfi, 17 (11 (d) and (3) (vi)— Compromise 

decree—Landlord and tenani-^CHange in pre¬ 
existing terms. 

When a compromise is effected between a land¬ 
lord and tenai. t changing the terms of a con¬ 
tract previously existing regarding property of 
more than R*!. 100 in value it is not affected by 
S. 17. if it is embodied in a decree of the Court 
even though the compromise creates rights and 
liabilities extraneous tothcsui^ The only c^se 
when it applies is when the compromise creates a 
lease which requires registration under the pro¬ 
visions of the Registration Act. A decree based 
upon and embodying a compromise, but whcie no 
transfer ol any interest in land, is effected and 
which merely changes the terms of the contract 
on which a leuant was already bolding, does not 
amount to a lease within S 17 (1) (<() [MulUck 
and Jwula Prasad, JJ ) Ram Padaranath Singh 
V. SOHRAJ KoERt. 62 I C. 20 ; 4 Pat. L. J. 667. 

-S, 17 (1) (dl— Lease for one year — Rent 

fi.ved — Meantng of. 

A lease for one year with a fixed rent does not 
create tenancy from year to year, or one reserving 
a yearly rent so a^'to require reg-slration under 
S. 17 (1) (d). 8 A. ^05 : 14 B. 320. Ref. [Manno 
Kin, J.) Maung Aung Umin v, Moniandi 
Sekvai. 86 I. C. 378 : 10 Bur. L. T. Iu9. 

-—8. 17 (2) (1)— Pchtion iii a mutalion 

oast oompulsoriiy registrable—Admissibility in 
evideuu in civil sitil. 

A petition for mere mutation of names based on 
compromise is not compulsorily registrable and 
is admissible in evidence in a subsequent civil 
suit to prove an adjnsimcnt ol a dispute beiwcen 
the parties. {Kicltards,C. J. and Rti^qur, J, 
Sital Prasad v. Lal Bahadur. 38 All. 76 : 

31 I r. 902 : 13 A. L. J. 1122. 

S. 17 (2) {\)—Mutalion case — Compro¬ 
mise petition —Stamp—Registration 

A compromise pctiiion in a mutatior. ca^e 
praying ihat mutJtion mav be sanctioned in ac¬ 
cordance with (he compromise does not require 
to be stamped or registeicd as a transfer ot an 
interest in immoveable property. {Bancrjcct J.) 
JAGHANI MisSKANI V. BiSHKSHAR DUiiK. 

26 I. C. 791 : 12 A. 1. J. 1316. 

-S 17 (2) (1}— Compromise. 

An unregistered compromise dealing with pro¬ 
perty is not admissible in evidence; if the com¬ 
promise relates to immoveable property worth 
more than Ks. 100 and if the compromise is 
not embodied in a decree or order. 
{Stanley, C. J. and Bannerji, J,\ BhaOwan Sehai 
V. Hakchan. 33 All 476 : 10 I. C 843 : 

8 A. L. J. 309. 


-8 17 (2) (1)—Kabuliyats and Razina- 

mahs—Registra lion. 

Althougn Ra^inamas and Kabuliyats are not in 
themselves documents of transfer they are fairly 
conclU'iive evidence that transfer has, in fact been 
made, and they are exempt from registration. 
(Beaman and Heaton, JJ.) Narso Ramaji Kud- 
KAKNI V Nagava Iswarappa. 42 Bom. 369 : 

46 1. C. 492 : 20 Bom. I. R 368. 

-S. l7 (2)— Registration — Necessity for — 

Mortgage — Discharge- Receipt. 

A receipt for payment of any part of tbe sum 
due on a mortgage which recites that nothing 
further is due, extinguishes mortgage by 
the payment, not by ttie document, and the latter 
is merely evidence of the lact of the payment tor 
which parol evidence is admissible if no receipt 
had passed or by any other documentary evide'^ce 
lhai migb be available. (Halitfax. A J.C.) Pandi:* 
RANG V. Narayan. 76 I C. 616 : 6 N.L.J. 78. 

-S. 17 (2) (i) — Razinama and KabuUyat 

—Jf should be registered. 

Kaziiiamas and Kabuliyats are documents be¬ 
tween the occupant and me superior holder recit¬ 
ing a transfer which has taken place beiwcen the 
k ccupant and hi$ transferee ai d hence do not re 
quire registration. Even if they are said to fall 
under S. 17, they need i.ol be tegislered unless it 
is soown that the interest extinguished is of the 
value ol ks. lOC or upwards. (:scott,C. J. and 
beaman,J.) Imam Ibrahim v. Bhau Appaji 
Jadhav. 41 Bom. 610 : 40 I. C. 68 ; 

19 Bom- L. R. 329. 

-8. 17 (2) 'D—(1877), 8. 17 (O—‘'CoMi/.osr- 

tion deed '—Meanings amp Act, Art, 22. 

The term “ Composition-deed” bears the same 
meaning as in the Stamp Act- and so applies to a 
trans er of immoveable property and not a new 
agreement to take fractional payment in scitle- 
ment of claims. An assignment in trust lor the 
beoeht of creditors, the creditors being parlies 
thereto and realising their claims is a “Composi¬ 
tion deed” within S. 17 ('), Registration Act. A 
com position deed does not require regislratinn. 
(Sipr/, C. J. and Batchelor. J.) Chandra Shan- 
KEK J-. Bai Magan. 88 Bom. 576 ; 24 l.l. 730 : 

16 Bom. L R. 236. 

-S. 17 (2) (l)— Composition-deed— Trails' 

fer to trustees for payment of debts -Registration, 

The essential lest oi a composition-deed is that 
there ought to be compoundiMg of debts due. 
Where the owner of propeity transierred it to 
trustees for the purpose of enabling theoi to pay 
off nis cred tors. and there was nothing to show 
that there was any sctilement with Iho creditors, 

I ttiat the debtor should pay less than he owed to 
I them and that they agreed to accept that com¬ 
position, the deed is not a composition-deed but 
merely a conveyance or a trust deed atrd is com¬ 
pulsorily regi'trablo (Chandav^rkar and Bat¬ 
chelor, J.) shekhadam Hasanali V. Chandra- 
SHANKAR. 16 1. C 8>0 : 14 Bom. L. R. 606. 

I ;-'Sa. 17 (8) (i) and 49—.dr^mrssion in un- 

i registered S'^lenama —If admissible. 
j An adinis ton by a p^rty in a solenama filed in 
i a certain criminal proceeding which arose out 
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REOISTRATION‘ACT (XVI OF 1908), 8. 17 (31 (i). 

a dispute regarding possession of the land is ad¬ 
missible in evidence against the party making it 
though the solenama was not regisiered. {Fletcher 
and HudaJJ.) Gadadhar Goswami v. Nedhiram 
Modak. 46 I. C. 4s2. 

- —S. 17, Cl (2) (i)— Compromise — Agreement 

relating to matters not in dispute—Agreement 
not registered, whether admissiole as to those 
matters. 

Where a compromise agreement related also 
to matters not in dispute in the suit and the agree¬ 
ment is not registered, it cannot be admiss ble in 
eviden'^e as to those matters in a subsequent suit 
{Coxe and Chatterji, JJ.) Janardhan Miser »». 
JANAKI Koer. 22 I. C. 687. 

* 

---S 17 (2) (i) — Proceedings in Court. 

Solenama reierring to the subject of the claim 
becomes whea recorded, a proceeding of the Court 
and requires no registration nor stamp duty. 
{Jeuktns, C. J. and Roy, J.) Ambika Charan 
Sher Kaibarta V. Shri vath Datta. 

19 I.C. 651 

-S 17 (2) [i)--Compromise deed—Arrange- 

ments about certain estate. 

A compromise deed which gives effect to some 
arrangement between the panie^ about j»n estate 
is compulsorily registrable. 28 B. 364, Ref. 
[Kensington, C.J. and Rattigan, J ) Indak Singh 
V, Kartar. 26 I. C. 423 : 254 P. W. B 1916 

-S. It (2) (1)— Razinamah deed in res¬ 
pect of immoveable property over Rs. 100 in value 
— Regisirution whether necessary—Liability of 
parties not signing the deed. 

A Razinama deed which affects immoveable 
property of the value of Ks. 100 or over, made'and 
filed in Court in which a suit relit! g to such 
property is pending does not require registration. 
Such 7i Razinama binds also parties whi, though 
they do not sign t^, stand by and do not object to 
it. {Johnstone, J.) Amin Chand v. Devi Ditta. 

11 I, C 409 : 90 P. W. R. 1911. 

-8. n (2) (i)—C. Code, O. XXi, R. 9. 

Regi''tratioD Act excludes from its operation a 
deed of compromise affecting immoveable pro¬ 
perly worth more than Rs. 100 embodied in a 
petition under O. 21, R 42 of C. P. Code and re¬ 
corded by the Court. [Wallis, C. Oldfield 
and Seshagtri Aiyar, JJ.) Thazhathitathil 
Poovvanayi Ayissa V Puthan Purayil Kun- 
DRON ChokRU. 43 Mad. 688 : 12 L.W 3 a : 

39 H L. J. 77 : 11920) M. W. N •i31 : 
58 I.C. 554 : 28 M I.. T. 90 (F. B.). 

-17 (2) {\)—Compromise affecting land 

— Ron-registration^Effect of. 

A comprom se affecting immoveable property 
cannot be given effect to, if it is neither registered 
nor incorporated in a decree or order of a Court. 
{Sanharan Nair and Spencer, JJ.) Venkatappa 
NayaN'M V. Thimma Nayanim Varu. 

27 M. L. J. 656 : 27 I. C. $79 : 

11914) M W. M. 900. 

-—8. 17 (2) {D^Petition far compromise — 

Registration if necessary. 

A compromise petition which is presented to 
•the Court along with a prayer that it be acted 


REGISTRATION ACT (XVI OF 1908), S. 17 (2) (v). 

upon, ts a pleading and does not require regis* 
tr^rion even if it leads to the disposal of the suit. 
{Miller and Spencer, JJ.) Manickammal v, 
Rathnammal. 22 I. C. 35. 

-8s. 17 (2) (v) and 42-~Memo. of Partition 

-^Provision tor execution of separate deed in the 
future as regards properties to be allotted to the 
members^Registration—Necessity for. 

A yadast or memorandum entered into between 
the members of a joint Hindu family recited the 
cesser of jointness whico amoumed to a declara¬ 
tion that irom that time lorlh the parties became 
entitled 10 possession and enjoyment of their pro¬ 
perties in separate shares ; and it further pro tid¬ 
ed for the execution ot a further deed effectuat¬ 
ing the partition, in these terms ; “a partitiou 
deed in terms hereof shall be executed and regis¬ 
tered in the office of the Sub-registiar as early 
as possible ; until then this shall iiself be in 
lorct^.” Held ihatlhe yadast was not a docu¬ 
ment by itself creating, assigning, limiting or ex¬ 
tinguishing any right or interest in immoveable 
prooerty ; it merely created a right to obla'n an 
other document which would, when executed, 
create a right in the person claiming the relief! 
CoDsequentiF the document was admissible in 
evidence with ut registration. {Mr Ameer AH.) 
Kajangam Aiyar v. Rajangam Aiyar. 

31 M. L. T, IS6 : 16 L. W. 616 ; 

4 U. P. L. K. (P.C.) 8.5 : 27 C. W N. 601 : 

21 8. L. J. 460 : 37 C. L. J. 436 : 

44 M. L. J. 745 : I92a P, C. 266. iP. C.). 


I-S. 17 (2) (v) — Agreement to mortgage — 

Registration-^Nccessily /. r. 

An agreemem by a borrower to create a mort¬ 
gage on his property is admissible in evidence 
wiihout registration where the agreement does 
not by itself create a mortgage or charge on the 
property. 10 C. il5, followed. [^hah, J.) TiR- 
thdas Ghanshamoab V , Sadhu mngh, 

25 Born. L. R. 313 : 1923 Bom. 281 (1). 

-8. 17 (2) {v)—Agreement for reconvey¬ 
ance— Not compulsorily registrable—Specific per¬ 
formance. 

Hlff executed a registered sale-deed of a 
house io favour of the deit. and on ihe same day 
deft, passed in favour of the pltf. an unregistered 
agreement to reconvey the property to piff. 011 
repAymeni of the purchase money. PIff. sued 
for specific performance of the contract eviden¬ 
ced by the unregisiered agreement ; held, that 
having regard to the form of the deed, it was an 
agreement to reconvey when called upon to do 
so and it was exempted from regisiratum under 
exception 6 to S. 17 of .he Registration Act, 1908 
The piff was entitled to have specific perform¬ 
ance of the same. [Beaman and Hayward, JJ > 

Mir Gazi Sayad Kut Bldin V. Mia ALL 

38 Bom. 703 : 28 *. C. 132 : 16 Bom. li. B. 582. 

S. 17 .2) Cv) Receipt for earnest money 
does not require registration, 

A receipt lor earnest money in respect of a 
contract of sale lor more tfiao Ks. lOO w iich ex¬ 
pressly recites that another document was to be 
executed as a document of title, does not itself 
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BEGtSTBATlON ACT (XVI OF 1903), S. 17 (9) (v). 

create, assifjn. limit or exiitjgui'.h any right and 
is not cou pulsonly registrable. {Moti J.) 

Genda Kam V . Ram Chandhr. I0k4 L. 163. 

-S. 17 (2) {v) — AgrefviOil to give produce 

of the land — Rrgi<.tration — Necessity. 

All agiftnnnt >d consideiation of money raid 
to deliver half the lulurc produce of certain land 
is not one attectii»g immoveable priperiy and 
does not »eguire rcgtsiration. {t^cott'i>mith aitu 
Brasher, JJ ) Walli v. Khuda Bakhsh. 

6 Lah. L. J. 366 : 1924 L. 149. 

-8. 17 (2) (v)— Agreement (o execute sale 

—Oral sale—Registration if agreement not neceS' 
sary. 

A document which does not itself effect a sale 
but nieiely gives a lighi to the vendee to obtain 
sale free of all incumbrai cts on the propeii) 
dees not require icgistiation, by virtue of S. 17 
(ljtc)l2/ (V) ol the Hcfc'istration Act. (Abdul 
Raoof ahd Campbell, Jj.) Harshotam Sinuh 
V. Hallia Singh. 4 U. P L. E (L' 36 : 

1922 Lah. 269. 

■' 8. 17 (2) (v)- Agreement to share in 

Property forming subject of lilifiaiion in lieu of 
supplying *r.orfcy ts not cornfulsofily registrable, 

A ct au.perty does not cticct a transtci of pro- 
pcrly and need not be registered. The lijihi 
would coh.e into existence, n at all. only > n the 
success of the liiigahoH. 150 1 .K. 1889, not foil , 
16 V. H. 1895 ; 18 B. :m ; ’ B. 310 ; foil. (Scott- 
Smith and AJartincau, JJ.) INUAR SiNGH v, 
Munshi. 4 Lah. L. J. 301. 

-Ss. 17 l2) (v) and A9 —Partition — Share 

list—Necessity for regisltatton — Oral agreenunt 
for execution of a fotmal dOLument. 

It is open to party to a (aititiun to prove that 
a share list” ot properties is not tire final paiti* 
tioo but thot it was orally agreed between them 
that a foimal partition deed should be executed 
later on. li such agreement is prowd the share 
list would be admissible without icgistration 
{h'tishnan and Venkalasubba Rao, JJ.) GUnda- 
PANENI G'PPAYYA V Gundapaneni Krish- 
NAYYa. 16 L. W. 764 ; 1923 M. 160 (1) : 

(1922r M. W. N. 833. 

■ S. 17 (2) (v)— Collateral — Agreement, 

whether *egislruiion necissory. 

Where the defta. agreed to procure a loan of 
rupees three lakhs fx^r the plffs and the latter ex* 
cuted the lease deed ol ceruin lands to the forme' 
On a low rent in lieu of commissi n and a docu¬ 
ment Ol even date purporting lo be an agieement 
to cancel the lease deed on lailure to procure t ie 
loan was executed Heid, that it was exempted 
under the leims of S. 17 (2) (v) and hence did not 
require registration. (Coutls Trotter and Snnt- 
vasu Iyengar, JJ ) Jagannadha Kaju v. Radha 
KhishNIAH. (19161 1 M. W. N. I 2 O : 

32 I. C, 941 : 30 M. L. J. 302 

-8 17 (2) (v) —Agreement to give land 

when success)ul—If rrqu'res registration. 

Where dciendant agreed to give half of the 
lai d lo plaintiff lo help him in rccoveiiiig. ihe 
land the agreement did not require to be 


REGISTRATION ACT iXVI OF 1908), S. 17 (2) 
(vi)—Award. 

registered as it was to be followed by a registered 
deed when ihe gift was actually made. tPrtdcaux, 

A. J. C i Shrikam V. Babaji. 1923 Nag. 47. 

—--8. 17 (2) (v)^Agreemcn[ to rc-purchxsc 

—Not registrable. 

Registration of the agreement is not necessary 
where after an ouiright sale, the vendor 
agrees in writing to re-purchase the land. 
(Moz Oung and Duckworth, JJ.\ Maung Wala 
V. Mg. Shwe Gun. I Ban^. 472 I 

2 Bur. L. J, 188 : 1924 B.m?. 67. 

——S. 17 (2) (vl— Agreement to reconvey 
need not be registered. 

The terms ot the agreement under which plain¬ 
tiff cUirrcd a leconvcvancc were as follows : — 

‘ l, Kyaw Zan, have this day the 14th |of August 
1910 b( u^’ht foi 200 fr. m Maung Paur'g and 
Ma E Bya by reg siered deed in the names of 
mysilf a"d my wife their house and site and 1 
licrebfr agree that if the said Maung Paung and 
Ma E Bya shall within iw''> >eais pay to O'c the 
said princiral with interest at the rate of Ks. 2 
lerccnt. that agreement cf w hich plain¬ 

tiff relied did not require legisiration. \Hfald, 
J) Maung Faung and oTHEt sr. Ma On ani> 
others. 2 Bur. L. J. 89 : 1923 R. 242. 

-S. 17 (2) (vi). 

Awa’d 

Compromiee. 

Decree, meaDicg of. 

'ir«n9fer of decree. 

Award. 

-S. 17 (2) (vi)— Award—Private award 

not filed in Court. 

A pr vate awaid not tiled in Court is within 
S. 17 (VII and ia therefore not compulsorily re¬ 
gistrable. But if the document \ urponing 10 be 
an award amounts to something more than an 
awaid and ii the paitics to the icfercnce affix 
their signatures to the award in token of their 
acccp'ai ce of tnc decision of the arbiirat >r$. the 
award ma\ thereupon become a document, e g., a 
partition deed, which is compulsorily registra¬ 
ble. [Mjokerfte and Beachetoft, J *.) Tek Lal 
Singh r. Shjpati Ch- nvdhuky. 19 C.L.J. 123 : 

20 i.C 860 ; 18 C.W.N. 476. 

-S. 17 (21 (vil -AuJijrrf—Lis/s of proper¬ 
ties allotteit at panttiou — Kcgislration. 

Lists Ol properties a lolled to the members of 
a joint H ndu family at a partition effected by 
the arbitrators annexed to the awaid does not 
require legis ration. The mere signature of the 
panics (i.e.) ti e members of the family on hese 
lists docs not rtniove these documents Irom the 
categorv ol an award lO P. R. I9l7 ; 22 A. 224. 
R<1 (Broatiway and Abdul Quadir, JJ ) Kalia 
Ram V. UuM Chand. 66 I. C. 118. 

-S. 17 ( 2 ) (vi)—/Iword —If compulsorily 

registrable. 

A document amounting to an awar d docs no 
require regislr.ilion. 22 I. C. 412, Foil. {Leslie 
Jones, J.) khazan Grand v. Hamik Chand. 

46 1. C. 686 : 139 P. W. B. 1918. 
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BEGISIBATION ALT (XVI OF 1908) 8. 17 (2) (yi) 
— Award. 

-S. 17 (2) (vi)— Award—AppUcability, 

An award ih-iugh not registered o*’ properly 
stamjed is admissible ill evidence as tt e lattci 
defect can be cured bv levying t>'e penalty pres¬ 
cribed. {^cott-SmUh and Broadway, JJ.) Babu 
Ghulam Fatima v. Ghulam Muhammad Khan. 
12j P. E. 1917 : 39 I, C. 912 : 77 P.W.B. 1917 

-S. 17l2)(Yi— Award — Award dictated 

and signed by parties-^ Validity — Registration, 
if necessary 

A '^ocumeot. signed by arbitrators as their 
award, is an award though the settieinent was 
arrived ai by the paities and was also s'gned by 
them. Such a document need not be registered 
{Johnstone and Chfvis, JJ.) Wa2ir Ali v. Mah- 
bubAli. 101 P.W.E 1914 : I34P.LE 1914 : 

22 1. C. 412: 10 P.B. 1917. 

-8 17 12) (vi)— Award signed by parties 

-~Eff-ct of. 

The mere fact Ibat rarties have signed an 
award made by arbitrator does n^t aflect its 
character as an award. 160 P.L R 1916. Foil. 
{Rattigan and Smith. JJ) Jesa Lal *•. Ganga 
Devi. 81 P. B. 1913 : 2l 1 F W.B. 19)3 : 

20 1. C. 868: 321 P.L.E. 1913 

-8. 17 (2) (vij— Award effecting partition 

—Partition lists. 

Partition lists of the property divided, which 
form part of an award, do not require »egistra- 
tion. 84 P K. 1907. Rel. on. 71 i .K. 1916, Di^t. 
{Agntw and Shadt Lal, Jf.) MulchaND v. 
Uttamchand. 276 P.L.B. 1913 : 20 I. t. 185: 

166 F. W. B. 1913 

- 8b. 17 t3) (vi) Bud 49— Award filed in 

Court by parties — Registration. 

The pa: ti'^s lo a suit h'ed an award io Court 
which was apparently accepted and acted upon 
by the Court. Tb<>ie was no evider->ce that the 
aw’ard had been embodied in a decree and the 
records have been cestroyed : Held, ihat the 
award having been acted upon bv the C< urt does 
not require registration. 20 All 171, Foil and 36 
Mad 46, Di>t {Wallis, C.) and Oldfield, J.) 
VaPADIAH NaIDU V. I HIPPIAH NAIDU. 

(1918) M.W.N. 184 : 43 1. C. 697 : 8 L.W 379. 

I 

— 8. 17 i2' {yi)^ Awards Award if cow* 
pnlsonly registrable. 

An award i.> not compulsorily registrable. 20 
I.C. 860 ; 32 I C 465. Rel on. [Kanhaiya Lal, 
A.J.C , Shubrali V . Hapizan. 42 T.C. 116: 

4 U.X.J. 487. 

-8. 17 (2) (*^1)— Award — Registration. 

The validity of an award does not ordinarily 
depend upon (he place in which it is executed 
An award does imi require registration aod it is 
not necessary that it should be made a rule of 
Court. t8 I.A. 73; 18 C. 414, Foil [Chamier, 
C,J. and Sharfuiidin, J.) Bhaji Kishork Nath 
V. MUsst. Paksan Koer. I9t7 Pat 24i : 

42 1 C. 617 : 2 Pat. L.W. 156. 

Compromise. 

-- Ss. 17 (2) tvi) aiid 49—Compromise— 

Dearer of C'lurt- Matters outside suit^Recital 
afC.P. Code, 0. 23. R. 3. 

C D—VOL. IV 82 


BEOIRTBATION ACT (XVI OF 1908) 8. 17 (2* (vi) 
—Compromise- 

The word " decree *’in S. 17 (2) (vi) of the 
Registration Act is not conOned to so much ol a 
decree as is operative under O. 23. R H ol the 
C P. C( de The object of the registration is to 
proviae for public regi>tration of oocoroents and 
its provisions have to be construed accordingly. 
Where on a C'^mproirise of a pending suit, it 
was nrovided inter alia that one of the parties 
sliould grant a lease of certain lands not the sub- 
jfci of the suit on a certain conti> gei cy. and the 
agreement between the parties was recorded »n a 
decree of Court under O. 23. R. 3 of the C P. 
Code. He d, that even tuough the decree might 
be incapable of execution a> a deciee qua, the 
lands not included in the suit, it might be receiv¬ 
ed m evidence of the agreement w hich it tmbo- 
d ed. [Lord Buckmaster.) RaNi Hemanta 

KUMARI V. MiDNAPUR Zi-MlNDAhl Co., LTD. 

46 I.A 240 :22 Bom. L B. 488 ; 
47 C. 485 : 17 A.L.J, 1117 : 24 • .W.N. 177 r 

(19211) M W.N. 66 : 27 ia.L T. 42 t 
11 L.W. 801 : 58 I.C, 634 : 37 M L.J. 525 (P.C ). 

-S. 17 (2) [v'x)— Compromise beyond the 

scope of the sun—Decree not en bodying teitns of 

the compromise^Mon-regi5tralion-~Actings of 

the parties— Pari peiformaitce—Parties not en-. 
titled to resile Irom compromise. 

In the course of critain proceedings between 
a mortgager and mortgagee under mortgage of 
1848 ai-d 1871, the panics entered into a com- 
protnisc in 1873, whereby it was agreed that a 
portion of the equity ol redemption was to be re¬ 
leased in favour of the nioitgagee who was 
thenceforth to be the absolute owner thereof and 
that the m«.rigaaor was to be absolutely entitled 
to ihe remainder free of the incunibraice It 
was a'so agreed that a conveyance should be 
execubd in rc5pert ot the projerlies agreed to 
be rtl oquished by the m.jrtgagor ii. lavoui the 
inoitgagee. No conveyance, however, was exe¬ 
cuted but the paities had acted on the terms of 
ihc arrangement lor a long time and enjoyed the 

properties aiJotied thCiCby absolutely as their 
own. 

H Id, that as the transaction took place before 
the T. P. Act. no writing or' registration was 
necessary to validate it and that even if the trans- 
ac’ion was defective or inchoate, the coi duct of 
the parties and the actings of (he irorlgagor had 
been such as to su* ply all such delects. (Lord 
bVraw.) Mahomed Musa v. Aghore Kumar 
Ganguli. 42 Csl. 801 : It Bom. L, B 480 : 

17 M.L.T. 143 : (1915) M.W.N. 621 : 

2 L.W 256 ; 19 C W.N 250 : 81 t.L J. 83) • 

13 A L J. 229 ; 42 I A. 1 : 88 I.r. 930 i 

88 ML.J. 646 (P.C). 

-8. 17 (2) {yx)—‘Compromise^ Effect — 

Family arrangement. 

IiiamutatiuD proceeding, where the petition 
is merely to effect rriu'ation in pailicuiar tranner 
and not to declare any rights, the peliiii ii is ad¬ 
missible as a collateral evidence to show that the 
se tl^ment had tak n place, even if it is not re¬ 
gistered as requited by law, though it may not 
etfect a valid transfer of rights A contrary View 
IS held that the petition of compron ise is an 
authoritative admission by each paity. Ct is a 
dv^cament ol title and is inadmissible in evidence 
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BEGISTRATION act (XVI OF 1908) 8. 17 (9) (vi) 
— compromise. 

for want of registration, which is a necessary 
co< ditiji) in the case of documents transterring 
prop^-rty valued at more than Rs. 100. As 
iainilv settlement does not necessar'ly involve the 
transfer of rights, it is not aflected bv the provi- 
sio is of T. H. Act. But as toe consideration for 
suen an agreement is a mutual promise made or 
forbearance shown by the other party, the parties 
cannot resile from the agreement. [PiggoU 
Kauhaiya Lai. JJ.) Baldko Singh v. Udal 
SlNGH. 43 All 1:2 U P L R (All.) 202 : 

68. I. C. 732 : 18 A. L. J. 877. 

-S. 17(2) (vi)— Compromise in execution 

Court~-Regi!tiraiton, tf nece$sary—AdmtsstbtPly 
in evidence. 

Where ihe joint li ilders of a decree enter into 
a compromise as to the manner in which the 
decree sQould be executed and the executing 
Couit acts upon ii, tue coinpromise did not re¬ 
quire regisiration and it is odmissi >le in evidence 
and b iiding upon the parties by reason ot the 
order to that effect passed upon it by the Court 
cx^cunug me decree. {Cuamier and Piggolt- J J.\ 
Bharath Chaubev. Gaya Chaube., 

29 1. C. 418. 

-“S. 17 (2) (vi) — Compromise^ Mutalion’ 

proceedings—Family settlement — Registration^ 

A family settlement c nne to in a mutation 
proceeding and creating rights in immoveabte 
pio.ieriy docs not require registration. 35 A. b02. 
Foil. {Richards, C J., and Hunnerjee, J.) Daya 
Shankak V. Hub Lal 37. All lu6 : 

27 I. C. 497 : 13 A. L. J. 21 

- S. 17 (3) {vi) -Compromise in mutation 

proceediitg<i Registration 

A petition oi compromise presented to a Court 
wh.ch declares the respective interests ol the 
parties in piopcrty exceeuing Ks. lUO in value, 
must be registered before it can be used as 
evidence ol title, unless it is acted upon judicial¬ 
ly by the Court. Written instruments arc not 
exempt from registration merely because they 
evidence or carrv out a family settlement 
Neither does the fact that it is drawn up in the 
form of a petition and piesented to the Court 
along with a petition, take away the necessity of 
its being registered, if it is otherwise compulsnnly 
registrable. \Chamicf J ) Bhakosa v. SiKhdak. 

27 1. C. 97 : 12 A. L. J. 998 

--^8, 17 (2) (vi) — Compromise—Revenue 

Court—Application in settlement of dispute to 
Revenue Court for mutation — Registration, if 
necessary. 

An unregistered application to the Revenue 
Court for mutation of naines by two rival clai¬ 
mants in setilement of a dispute between them is 
admissible in evidence. {Griffin, /.) Pkakey Lal 
V. Kokla Kunvar. 18 I. C 766 : 11 A. L J. 157. 

-— S. 17 (2) (vi' —Compromise filed in 

mutation proceeding — Admisstbility. 

The Revenue Court had to deal in a mutation 
proceeding with a petition of compromi>e pur 
ponmg 10 deal with immovable property worth 
less than InO Rupees. In the second appeal, the 
Higti Court held that the petition even if it was 
not registered, was a good document of title and 


REGISTRATION ACT (XVI OF 1908) 8. 17 (2) (vi) 

— Compromise. 

hence oug it not to be excluded from evidence. 

33 A 72d. Dist. {Piggott, J.i Nidhai v. Bidesi. 

15 1. C. 7 41 

-S. 17 (2» tvU^Compromise — Decree^Re- 

gistration ^Agreement to least-Part performance. 

Wuere a co npromise agreement ojerated as a 
dem se it should have been registered. Not 
Having been registered it is prima facie inad- 
m ssible in evidence as a lease. If the agreement 
Li question is inadmissible as a lea>e. it is still 
admissible in evidence so far as it contains an 
express admission by the defendant in the suit of 
i905 of the title ol the plaintiffs in tnat suit as 
patntdars. In respect of such admission, the 
agreement, if it comes at all wilhin 17 ot the 
Registration Act. would fall within Cl. (n) or Cl. 

(e) and the exception in sub-S. (2) (vi) would 
apply to it. Whore the Courts below found that 
tne rent at the rate now claimed was paid f r a 
□ umber of years to tlie plaintiffs in the vsuit by 
the p'eseni defendant or his iatber. and that de¬ 
fendant was in possession before (he suit and he 
continued in possession after the suit, but be 
attorned to tie plaintiffs, Held, ihat the relation¬ 
ship oi landlord and tenant between the parties 
was proved and that the rent due was that which 
the defend.mt had been paying, {Richardson and 
Suhrawardy, JJ.) SaKAT ChaNdwa Das v. 
Sarajini Rudraja. 87 C. W. N 897 : 

1921 Cal. 135. 

— ' Sa. 17 (2) (vi) and 49—Cu*M/>romHe decree 
— Matters outside suit—Registration essential. 

It a consent decree incorporates within itself 
matters not within the scope of ihc suit, it is i ot 
val d as part of a j idiciil proceedi g. but re¬ 
quires registration {Rinktn.J.) Shashi Bhusan 
Shaw v. Haki Narain Shaw. 48 Cal. 1059 : 

' 66 I. C. 705: 25 C. W N. 990. 

-8. 17 (2) [v\) —Compromise — Effective 

as conveyance. 

A comprouii'C which contains matter relating 
to a suit or covered by its subject-matter and em¬ 
bodied in a decree cUes not need registration 
even though the transaction amounts to a con¬ 
veyance of properties worth more than Rs. 100. 

and Duval, J/.) )achim Monhal 
V ChENINESSA BlUI. 54 l C. 538: 

24 C.W.N 838. 

-S. 17 (2) (vi)—Comj^romisc tn money 

suit—Mortgaging immoveable property — Regis- 
iration. 

A compromise petition in a money suit in 
which the deft, hypothecated ce*‘lain immoveable 
property to secure the payment of the decretal 
amount is inadmissible in evidence witnont re¬ 
gistration as the mortgage was altogether oulside 
tne scope of the money suit. [Fletcher and 
Shamsul Huda, JJ,) Gosta Behari De. r. Gosta 
Behari Lumanta. 46 I.C. 243. 

-S. 17 (3) [vx)~Compromise petition — 

Criminal Court^Agreement to give up possession 
ol iands. 

Where an agreement exists to give up posses¬ 
sion of certain land contained in a petition of 
compromise hied in a criminal case, registration 
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.to be admissible in evidence, is not necessary. 
{Fletcher and Ncwbould, JJ,) Khudi Bibi v. 
Abdul Majid. 43 I. C. 26 

-S. 17 (2) {wi) — Compromise — Matter 

outside suit 

A compromise so far as it relates to matters 
extraneous to litigation is inadmissible in evi¬ 
dence without registration. {Woodroffe and 
Carnduff, JJ.) Shaikh Rafic v. Bhagwan Chan- 
DHAR Dhar. 25 1, C. 87<\ 

-S. 17 (2) (vi)— Compromise of suit — 

Document not registered — Decree — Effect. 

Itasu’t adjusted under O 23, R. 3. C. P C. 
and the terms of tne compromise reduced to writ¬ 
ing the document should be registered. But if 
the decree that is passed records the terms and 
conditions, the document though unregistered is 
admissible in evidence. 46 I. A. 240, Ref. (S.o//- 
Smith and Fforde^ JJ.) Ghulam Mustafa Khan 
V. Ghulam Nabi. 4 Lah. 263 : 1923 Lah. 581. 

-8. 17 (2) (vi)— Compromise — Property ex- 

traneous to suit—Necessity for registration. 

A compromise relating t » property eviraneous 
to the jiuit requires registration. 1 C. L. J. 388 
and 36 Cal 193. Foil. 22 Mad. 508; 98 P. R. 1902; 
27 P, R. 1906 ; 3i All. 13 and 32 All. 206, R f. 33 
Mad. 102 and 28 All. 78, Dist. (Scott-^mitht J.\ 
Karta Singh r. INDAR Singh. 

511. C. 273 : 31 P. B. 1919. 

—-^S, 17 (2) (vi)— Compromise—Proceedings 
of Cou*^t, 

A compromise recorded by the Court needs no 
registration and secondary evidence of its con¬ 
tents IS admissible. (Lc Rossignol and Wilbtrforce^ 
JJ,) Gulab v. Badhawa. 45 1.0.331. 

r 

— ——S. 17 (2) (vi»— Compromise submitted to 
a Court 

coA Compromise submitted to and acted upon 
judicially by the Court is a «tep of judicial pro 
cedure not requiring registration. {Scott‘i>mith 
and Broadway, JJ.) Gadq Ganda Singh v. Buta 
Singh. 

88 P. B. 1917: 42 I. C. 380: 175 P. W. B. 1917. 

— -8. 17 (2) (vi)— Compromise petition to 

■Coutt not presented by parlies themselves, 

A deed of compromise which had been exe¬ 
cuted by the parties in the presence of ihe Tab- 
sildar was forwarded by the latter to the Civil 
Court in which the s lit was pending. Held, that 
the intention being that the decree should be, 
passed in accordance therewith, the document 
was merely a petition addressed to the Court’ 
.and as such did not require registration. -yScott- 
Smith and Broadway, JJ ) Harichand v. ^aghi 
MaL. 78P. B. 1917: 112 P. l b:, 1917: 

40 I. C. 676: 9d P. W. B. 1917.: 

--S. 17 (2) (vi) — Compromise —Hazinama, 

if requires registration. ' « ; 

A razinama presented to a Court setting forth 
the terms of the compromise does not require to 
be registered and is admissible in evidence as 
such. [Shah Dm and Le Rossignol, JJ.) Musau 
HAD JBO V, Jaimal Singh. 90 p. W. B. 1916 : 

29 I. C. 311 : 1 P. L. B. 1916.^ 


BEGISTKATION ACT iXVI OF 1908) S. 17 (2) (vi) 
—Compromisa. 

Ss- 17 i2) (vi) and Compromise filed 

in Court. 

A compromise petition relating to property in 
suit, and incoipoiattd in the order of the Court 
IS not compulsorily registrable, and is admissible 
in evidence without registration. 27 P. R. 1906, 
FoJl I he mere fact lhat ihe panics undenake 
in the petition to execute a dei d to assuie each 
other in the propei ties respecting surrender to 
them, would not render the petition compulsorily 
registrable KKen^ington, Offg. C. J. and Ratti- 
gan, J.) Murlidhar v. Gobindram. 

3u6 P. L. B. 1918; 20o P 'W.E. 1913- 

201. C. 817: 20 P. E. 1914. 

-8. 17 (2) (vi)— Compromise affecting im¬ 
movable properly- Petition under O 21, R. 2, C. 
P. Code — Registration. 

A compromi:»e ahect'ng immovable property 
of over Rs. 100 emb .died in a petition m.der O. 
21, R. 2, C P. Code recorded by the Court, is ex¬ 
empt from registration. 36 Mad. 4b and 27 M. L. 
J. 651 overruled. [Wallis, C.J., Oldfield and 
Seshdgirt Atyar, JJ.) i'HAZHATHi Tathil Poov- 
vanai Ayissa V Kundron Chokru 
43 Mad. 688: 39 M. L. J. 77: (1920; M. W. N. 431- 
28 M. L. T. 90: 58 1. C. 664: 12 L W. 35 (F. B.). 

-S. 17 (2) fvi) —Compromise relating to 

property not in dispute. 

If the Court takes into consideration the whole 
of the Razitiaman, the same must be taken to have 
been submitted to and judicially acted upon by 
the Court and becomes part and parcel ol the 
decree and is admissible in evidence without re¬ 
gistration. 22 M, 508. rei. on. [Bakewell and 
Phillips, JJ.) Akiyaputtura Goundan v Ettia 
GoVNDaN. 6 L. W. 63o ; (lal7) M. W. K. 751- 

42 1. 0. 223: 63 M. L. J 616 

--S. 17 (2) [vi)—Compromise — Decree bas¬ 
ed on compromise creating a mortgage on proper¬ 
ty for the amount and in default sale. 

A decree based on a compromise of patties to 
suit and creating a mortgage of the property 
for the amount and directing sale in default of 
payment within time, tails undci S 17 exception 
cl. 6 and does not require to be registered. [Old¬ 
field and Krishnan, J J.) KaNDULU 1 EDA SiNGA 
Reddy v. Kakumanu Hanumayya. 37 I c. 764. 

——S. 17 tvi)— Compromise for exchange 

—Registration necessary, 

Compiomise to exchange bonds hied in Court 
is merely an agreement to exchange which is 
to be effectuated by tne decree of the Court and 
therefore it can be admitted in evidence iin other 
proceedings wiibout regisiraii-m. [Backwell and 
Napier, JJ,i Palavalasa Appalaswami v Dan- 
Talwari NaRayan. 34 I c aafl. 

(1916)1,,M W.'N.m: 

—S. 17 (2) (vi)— Compromise 
A razinama embodied in a decree is exempted 
from registration. A compromise embodied in 
a decree about properties not in a prior suit 

between the parties, does not affect thfe title to 

such lauds. [Abdur Rahim and Aylihg, JJ,) 

Ravula Parii Chelamanna p, Ravula Parti 
Rama Row 

36 Mad. 46 t 21 M. L. J. 87 O: 10 M. L. T, 232 : 

12 I. C. 317: 1911 2 M. W. N. 865. 

' J . > ' 
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— Compromise. 

--S. 17 (2) (vi)— Compromise feliiion — 

kegist*ation. 

A petition to record an adjustmeat, not being 
the original contract hetween the parties does 
not require registratioo. \l)takc Brocitman, J.C.) 
Mahomed Ali Khan v. Shujat An Khan. 

46 1. C. 913. 

---S. 17 (3) (vi) — Compromise— Award- 

Registration. 

Where an award given bv a^b trators is in 
accordance with a compromise made by the par¬ 
ties to a suit and not going bey nd the scope of 
the suit, and t'lc a'Aaid is made a decree of 
Court, registration ot the award is i,ot necessary, 
{I.yU and Ashworth, A J, Cs.) Thakuk 
Gandharp Singh v. Nirmal Singh. 

6 u. L. J. (>29 : 54 1. C 826 : 22 0. C. 300. 

-8. 17 (2i (vi) — Compromise petition—If 

compulsoftly registrable 

A compromise reiition put into the Court with 
what is setiled out of the Court in order to pet 
mutation effected accoiding to it and confined to 
the subje t*inaiter ot the suit, is a step in a judi¬ 
cial proceeding and no registration is i(ecessaf\. 
A partition between co-owners need not be effec¬ 
ted by a written d. cument and a petition admit¬ 
ting or reciting such a pamlion is therefore 
admissible without reg'stralion. {stuart and 
Kanhatya l.al, A. J. (?<.) Shankkr Singh v. 
Kalka Baksh Singh. 39 I. C. 546: 21 0. C. 346 

---S. 17 (2) (vi )—Compromise — Document 

declaring anUoedenl title. 

S. 17 is aimed at those documents which ope¬ 
rate by themselves to confer a tre^h title and not 
at those in which no new interest is created but 
simply a decla^a ion is made as to an antcredcDt 
title of certain persons by way of inheritance. 
Held, that ihe compromise in question in the 
course of mutation proceed'ogs was enforceable 
though unregistered. {Lindsay, J. C.) Ramsarup 
V. Hindeshwahi. 18 O.C. 51 : 87 I. C. 938 : 

3 0. L. J. 67. 

—-8 ’7(2) (vi)—Co»n/>rom/s« —Decree re 

cording terms not relating f j suit —Effect. 

A dfcree recording an agreement as a term of 
a compromise though not relating to the suit i» 
a judicial rec *rd of the agreement of the parties 
and is admissible i” evidence. -Such an agree¬ 
ment when it go’s recorded in a decree does not 
requite regisirati m and is admissible in evi¬ 
dence. {Cha'ttrjee and Graves, JJ.) Mahibir Mis- 
SEK V. NaNDAKISHORK MiSSbR. 27 I. C. 640: 

27 C. L. J. 683. 

-8. 17 (2) fvi) —Compromise — MutaHon 

proceedings—Executive acts—Unregistered com¬ 
promise — Not adrri«ssf6/c 

A revenue Court acts executively in mutation 
proceedmgs and an unrcgisiered Rizioamah filed 
therein is noi admissible in evidence in a Civil 
Court though a statement made therein will be 
admissible (Sfnnr/, A. J C.) Mahadeo Singh v. 
Jagmohan Singh. 26 1. C. 34. 

-B. 17 (8) (vi)—Compromise decree* 

When a suit is disposed of accordi g to the 
settlement which contains matters outside the 


REGISTEATION ACT (XVI OF 1908), S. 17 (2) (vi) 
—Decree, Meaning of. 

scope of the suit, then registration of that is not 
necessary. (Das and Adami, JJ.) Arunbati 
KUMAR i V. Ram Niranjan. 68 I. C. 299 : 

2 Pat. L. T. 38. 

--—S 17 (2) (vi)— Compromise decree— 

Reeistralion. 

A compromise dealing with matters within 
and without the scope of the suit and duly recor- 
dtd is admissible in evidence w ithout regisira- 
lion. A compromise not itseK creating a lease is 
admissible in evidence Without registration. In 
order to bring a case within S. 17 (2) (vi), not 
only the order, but the pleadings resulting in 
such order, may be locked int i. (41 C. 493, P C. 
Ref. to ) (Chapman, Atkinson and Ali Imam, JJ.) 
Charu Chandra v. Sambho Nath. 

3 Pat L J. 256: 4 Fat. L. W. 893 : 

46 1. C. 368 : 1918 Fat. 193 (F. B.), 

■---8. 17 (2) (vi) and (1) (dl—Compromise— 

Variation of terms of a lease—Compromise not 
in'orporattd m decree, 

A compromise entered into between landlord 
and tenant but not incorporated in the decree 
and which on a fair construction of its terms 
appeared to be a lease and not merely an agree* 
inent to create a lease, requires to be registered 
unr^cr S. 17 (1) (d) of the Rcgn Act and is in¬ 
admissible in evidence without icgistratioQ» 
(Imam, J .) Srikishun Lal r. Sheobalak GOPR. 

44 I. C. 638: 4 P. L. W. 247. 

-8 17 (3) (vi) —Comprowi5C— Properties 

not comprised in suit—Decree -Admissibility 
without registration. 

Wheic a suit for partition was compromised 
by which each deit, admitted the plfi's right to 
certain portions of the claim made by h m, in 
consideration of the piff .'s admitting the claim of 
each of the deft.'s, for certain property which 
each dilt. desired to retain and the compromise 
related to properties not the subject ol the suit 
was incorporated in the dec'ee. Hrld, that the 
compromise did not require to be registered even 
though it dealt with property not included in the 
suit. Such a decree, although not rtgisteicd, is 
evidence of an agreement between the pa'ties 
under which lands have been ailoticd to each. 
22 Mad 508. Full. (Chapman and hvala Piasad, 
JJ.) Karu Mian v. Tbjumian. s Put L J. 43 : 

43 I. C. 282 : 3 Pat. 1. W. 141. 

De^'roe, Meaning of. 

-S. 17 (2) ivi)—Decree, meaning of—Scope 

of—Appliction to pleadings, etc. 

S. 17 of the l^egistraiton Act has no application 
to proper judicial proceedings whether ol pkad- 
ingsor orders ot the Court. Hence a c nipromlsc 
incorporated into a decree of the Court is admis¬ 
sible in evidence in a subsequent suit though not 
icgislered. 22 M. 608, P. C ; 20 A. 171 P.C Foil. 
(Ayttng and Tyabji, JJt SankaraNVELU i ILLAl 
V. Muthusami Pillai. 18 M L. T. 497 : 

(1916) M W. K. 966 :31 1. C. 260. 29 M, L. J. 779. 

-8. 17 (8) (vi)—Decree, Meamr*g of. 

Simple recital by a Court in its piocecdiiigs or 
inclusion in pleadings docs not fall within S. 17. 
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REGISTRATION ACT, (XVI OF 1908), S. 17 (3) (vi) 
—Transfer of Decree. 

{Ahdur Rahim and Ayling^JJ.) Ravala Parti 
Chelamanna V, Ravulap^rti Rama Row. 

36 M<)d. 46 : 21 M. I. J 870 : 
12 I C 817 : 10 M. L. T. 232 : 
(1911) 2 M. W. N. 265. 


REGISTRATION ACT, (XVI OF 1908), S. 17 (3). 


# ^ 


Transfer* of Decree. 

-S. 17 (3) (vi) and (1) {h)—Transfer of 

decree — Ree,istratton —Immoveable property^ 

A transfer of a decree for sale of mortgaged 
property does not create an interest in immo”e 
able property and so the deed of transfer is not 
compulsorily registrable. IB. 267: 15 I. C. 853 
Dist iTudball and Piggott, JJ.) Mumtaz Ahmad 
V, Sri Ram. 

35 All. 524 : 21 I. C. 462 : 11 A. L. J. 815. 


—— S. 17 (2) [xi)— Mortgage — Agreement 
relinquishing a portion of principal and interest 
—Whether registration necessary. 

An agreement by which a mortgagee relin¬ 
quishes a part of the principal and all interest 
present and future on the mortgage, is compul¬ 
sorily regist able. Such an agreement cannot be 
regarded as an acknowledgment of payment with¬ 
in the meaning of the exception in S 17 (2) Cl 
XI of the Act. [Richards^ C. J. and Banerjee^ J.) 
Gobardhan Sahi V. JADHU Nath Rai. 

35 All. 202 : 19 I. C 449 : 11 A. L. J. 253. 

-S. 17 (2) {xi)-—Mortgage bond —Receipt 

showing simble interest charged—Admissibility 
^Evidence Act, S. 92. 

A receipt showing that only simple and not 
compound interest is to be charged on a mort¬ 
gage bond IS admissible in evidence toougn the 
bond contained a orovision for payment of com¬ 
pound interest. The receipt operates as full ac¬ 
quittance for the money paid and does not require 
registratioi. (fi.Umwood and Chapman. JJ.) 
Khilash Chandra Nath v. Sheik Chenu. 

SO I. C. 804 : 42 Cal. 546. 

-8. 17 (2) (xi)— Mortgage — Endorsement. 

Transfer by mortgagee of his right for Rs. 100 
or more by endorsement must be legistered ac¬ 
cording to S. 17 {Chevis, J.) Hanif Shah v, 
Murad Ali. 102 F W R 1912 : 

16 I. C. 125: 132 P. L. R. 1912. 

-8. 17 (2) (xi)—Endorsement on a regis- 

tefed deed. 

Under S. 17 an endorsement on a registered 
mortgage deed merely acknowledging receipt of 
themongage mouey is not compulsorily regis¬ 
trable as such an endorsement is at most a memo¬ 
randum contai i ig a hint that redemption has been 
effected. It does not contain a contract of redemp¬ 
tion. (Johnstone J.) Pirbhu Dial v. Risal 
Singh. 37 P. W. R. 1911 : 

10 I. C. 846 : 111 P. L R, 1911 

-S. 17 (2) (xl) and (1), (31. 

Endorsement of payment on mortgage docu¬ 
ments is exempt under S. 17 (21 (xi) from regis¬ 
tration and is admissible in evidence though not 
registered. 26 I. C. 360, Dist. (Ayling and Napier, 
JJ.) Bommanabayina Kotinagulu V . Raharaju 

JkNROYYA. ' . < 

6 L. W. 44 : 40 I. C. 898 :(19l7) X. W. N. 447. 


8. 17 (2j (xi)— Receipt of full payment — 
Mortgage deed returned. 

A receipt stating that the amount due on the 
mortgage is leceived in lull, and the mortgage 
deed is returned, does not on its face purport to 
extinguish the mongaee, and therefo»-e registra¬ 
tion is not neccs-ary, such a document being ex¬ 
empted under S 17 (2) (xi). c. J. and 

Twomey, J.) Maung Po i e v. Maung Shwe Ko. 

35 I. C. 373 : 10 Bur. L. 1. 36. 

3* 17 i3 )—Adoption deed reserving lift' 
interest to mother — Regtslraltou, if compulsory, 
A deed executed shortly after an adoption by a 
widow by Which a Hfe-intcres' in immoveable 
property, worth more than Ks 100 was created in 
favour of the widow, requires registration 
\beaman and Macleod, JJ.) Prisah Kasim- 
SABITAGI V GURAPPA BaSAPPA KaDIGI. 

38 Bom. 2^7 : 24 I. o. 716 : 16 Bom. I*. R. Ill 


—- 8. 17 (3) —Authority to adopt— 
Whether document a will. 

A Hindu about three weeks before he died, exe¬ 
cuted a document which was beaded a stafe- 
meot that ii was a w 11 in favour of the exe¬ 
cutant’s wife, by it he executant, after stating 
that he had 1 ng been seriously ill and had no 
issue, said, * 1 have consented to your adopting a 
son ai your pleasure and conducting ihe manage¬ 
ment of the cstaie in the best manner. None of 
my heirs shall have cause to raise disputes touch¬ 
ing this matter. Tins Wnl has been executed by my 
cunsent.” The document was not Tegi>tered. Alter 
the executant’s deato his widow adopted a son to 
him.f/d, that tne document was u erely an 
authority to adopt and not a will and was there¬ 
fore lequired to be registered by the last provi¬ 
sion in S, 17 of the Registiation Act of 1877. 
(Lord Philltmore.) Bhimadeo v. B^hari Deo. 

: 41 M. L, J. 648 : 
14 L. W. 3tf8 : 64 I. C, 458 ; (I92i) M W. N. 7 j3. 


S. 17 (3) — Authority to adopt 

contained tn a minor's Will. 

An authority to adopt contained iu a will need 
noi be registered, though the executant be minor 
and the bequests invalid. (Watiis^ C. 7, and 
^oore, 7 .)KoNDAPALL 1 VlZIYARATHN AM V. MaNDA- 
PAKA Sodarsana Rao. ( 19 ‘- 0 ^ M. W, N. 684 : 

60 I. C. 146 : 12 L. W, 696.’ 


17 (SI and 49— Authority to ad'^pt — 
Execution outside British India—Rtghtration. 

S. 17 |3i of the Registration Act does not apply 
to an authority to adopt, executed in a Native 
S'ate by a person domiciled in that State. S 49 
of the Registration Act does not render the docu¬ 
ment inadmiss blc in evidence for want of regis¬ 
tration. (Wallis,C.J. ani Sadasiva Aiyar J) 
Raja Keesara Venkatappaya v Raja Nay*ni 
Venkataranga Rao. 43 268 : 

69 I, C. 978 : 3« M. L. J. 149* 

8. 17 (8) — Will—Authority to adopt — 
Destruction. 

A mere authority to adopt though revokable 
and taking effect on the death of the person con¬ 
ferring the autboritv, cannot be considered a will 
and requires to be registered under S. 17 (3). To 
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REGISTRATION ACT iXVI OF 1908 . S. 17 (3). 

•nake it a will the mere description of the docu* 
mcdt as a will is not >utticient and ii is necessary 
thai ii should be a disposition of property, in ad 
clilion to the authority to adopt. The mere ap- 
ponument of a manager or guardian to manage 
the estate during the minoriiy ol the boy adop¬ 
ted. is not a di>po3ilion of t e properly 3ufhcieijt 
to sMisi V the dehnition of a will. 20 Mad. 4^7 ; 

27 Mad. 30, Kef, \li'aUts, C. J. and Seshagirt 
Atyar, J ) Jagannadha Gajapathi v, Kumja 
Behari Deo. 23 M. L. T- 204 : 

(19101 M. W. N. 62 : 49 I. C. 929 : 91 W. 885. 

-S. 17 (3j—— Aulhonty to adopt — 

Regislratfou. 

A document is not a will simply because i is 
called a will. Where a document gives a widow 
a power to adopt, and provides that m case ol 
dispute between her and the ad-pled son, the 
widow should take a liie-mtcresi in the property, 
it IS an authority to adopt requiring registiaiion 
(or its validity and not a testameiitH y disposition. 
{Plitlrr and Sankaran Nair, JJ,) Santhana 
S ooRAMMA V, Santhana Mang*ya. 

18 I. C. 1006 : (19131 M W. N. 199. i 

t 

- S. 17 (3 )—Aitihortly to adopt^kegistra- | 

lion — Compulsory. • 

A d..cumeDt givi' g a Hindu widow authority to 
make an adoption requires registiaiion. {Mitra . 
ana Prideaiix, A. 7. cs.) Kustam Hao v. Dinkar 
I^^o. 66 I. C. 38 I 

—-S. 18 —Transfer of property—Value \ 

under /?>. 100 Uuregtslered d 0 i.ument— AdrrttS’ I 
siblc to prove character oj posiesston. \ 

Per. Mecleod, ).—In cases of translcr of 
property under the value of Ks. lOO if the 
transfer is ejected by delivery of possession 
accJtui aoied by.an unregistered document, that 
docuiikent can be adduced in evidence in 
order to shovv what was the cha*actcr of the 
possession given bv the vendor ol me land to the * 
puichascr.'i {ticaman ana Macleod.JJ.) l>a\val 
P lRAN SHAMA V. Dhakma Hamram. 

19 Bom. L. R. 622 : 41 I C. 273 : 

41 B. 660. 

I 

-S. 18—of ir*7(—£j9^^cf. 

A Will, the registraiinn of which is optional 
under S. I8, and which has been made legally 
proved, can opt rate in respect of all properly 
mentioned in ii. which the ips ator was compe- 
tenl to bequeath thiuigh 't is illegally registeicd. 
{Haitifax and Prideaux A. J. Cs.) Murlidas ?». 
Haridas. 62 1. C. 246 : 4 N. L J. 46. 

-8b 20 and 3b — Inferlitication Denial of 

execution. 

Where there was an interlineation at the end 
of the deed and the part'es were not prepared to 
admit it the Sub-Kcgistrar is justified in letusing 
to register the deed. The executant must be 
taken to ha^e denied the execution within S. 35 . f 
the Registration Aci. {IVal.is, C. f. and Tyabft. 
J.) Veerappa Chrttiar V Visvanatha Iyer. 

30 1. C 807 :(1915) M. W. N. 643 

■' ■ 8b, 20 and T2‘“Reftisal to receive docu- 


; REGISTRATION ACT (XVI OF 1908), S. 23. 

I 

I It a Sub-Registrar merely ret uses to 

I take up a document tor registratii n, no appeal- 
will lie to ihe Kegi>trar against the order. 21 B. 
bVy, Ret. {bundara Atyur and Ayling, JJ.) Ye- 
LAMBaL Achl V, GoVINbASAMl ODAYAR. 

16 I. c. 370 : (1912) M. W. N. 412. 

-8. 2*—Description of property— Immate¬ 
rial errot, 

; S. 21 merely provides lhat the registrable docu- 
meni should coniam a suthcienl d*^scrii.lioD to 
identify the same and the registration will not be 
I vitiated by an iminaierial error in such de^CIlp- 
I ion. {Richards and Banerjcc, 77.) Parsotam 
Das V. Patessi Pkatap Narain Singh. 

36 All. 260 : 18 1. C. 923 : 

I 11 A. L. J. 241. 

i 

I- 8s. 21 and 22 —Desoription of property'- 

\ Sufficiency of^Rtgistration. 

' Where a compromise agreement between the 
parties recited that “all t'^e immoveable proper¬ 
ties pertaining to the lamilv of the executants 
intiitiontd in Sch. A described herein beiow 
sriailbe divided into four equal shai e;" and the 
division was to take place six n.onths alter the 
execution ot the document, held, lhat the desciip- 
tion as family pri.pcity was sutheient lor the 
idcntificaiiori of the property for purposes of 
registraiion. 10 M. L J 104 ; 13 M. L. J. 303, 
Kef. {Phtlhps and Detadoss. JJ,i Apala- 
charyulu V. Ramachandka Charyclu. 

16 L. W. 287 : 1923 Mad. 81. 

———3.21 —Dooumcnt presented without map* 
The registratiot) oi a document without the 
map relerred 10 therein is ineffective. IK Cal. 
566, Kel. {Maung Kin, J.) Campbbi l v. Maung 
PONYEIN. 43 I. C. 465. 

-S. 21 (11— Description, unsatisfactory. 

Once a sale-deed is registered, it cannot be 
deemed to be a nullity mereW because there was 
no specification of property within S. 21 ot the 
Kcgii, Act. {Richards, C. 7. and Bancrjce, 7 ) 
Beni Madho Singh v, Jagat Singh. 

16 1. C. 337 : 10 A L, J. 33, 

——-S. 21 (2 '—Description of house in town. 

The proper description of bouses in towns for 
purposes of registration is by the street.in which 
I tney are situated and the number which they 
; bear in the street. iLord Moulton.) HaRENDRa 
1 Lal Roy v. Hari Dasi Debi. 

! 41 Cal. 972 : 1 L. W. 1050 : 

41 I. A. 110 : 27 M. L. J. 80 : 

I (19l4i M W. N. 462 : 16 M L. T. 6 : 

18 C. W. N. 817 19 C L. J. 484 : 
i 16 Bom. L. R. 400 : S3 I. C. 637 : 

( 12 A. L. J. 774 (P.C.). 

I 

I 

i -Si. 23 and BT—Document presented be¬ 

yond lime—Rigistrafion is invalid 
I 06i7^r :— Per Sadasiva Aiyar, 7.—The registra¬ 
tion of a document presented beyond the period 
piesc’ibcd bv S. 23 to 26 of the Registration Act 
is invalid It is not a mere itregnlarity under 
' S. 87 of the Act. [Walhs, C. J and BadasiVir 
Atyar, J ) Raja Kehsaravenkatap*"aya v. Raja 
Nayani Vbnrataranga Kao. 43 Mad. 288 : 

59 I. C.978 : 88 M. L. J. 149. 
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- 8 23— Presentation — Parties cannot ex 

tend time tor. 

N(i agreement for the postponement of the 
regisira-ion of an executed document beyi nd the 
time allowed by the Registration Act for tie pot* 
pose can be enforced Regi‘iration of an exe 
CQtcd document can only be enforced b> pioper 
proceedings under the Registration Act, lollowed, 
if neces>ar>, by a suit under S. 77 of the Regis¬ 
tration Act, but not by a suit ot any other kind. 
16 M. 347 . 6 M. L. J. 263 . 42 M. 822 toll wed 
[Hallifax^ A. 7, C.) Chagan Lal v. Kashi Ram. 

1923 Nag. 76. 

-Ss. 25 and 77— Document presented after 

four months- Discretion—Civil Courts. 

A Ci^ il Court will decline to direct registration 
of a document not rresen'ed lor reitistiaticn 
within four month** as required by S. 23 and 
there is no oider of the Rtgisiiar extending the 
time. 6 C 820, Foil. 21 B. 699, Ref. yScolt Smith 
and Shadi Lal, JJ ) Jahangiki Mal v. Kanshi 
Ram, 39 P B 1917 : 

64 P. L. B. 1917 : 123 P. L. B 1917 ; 

41 I. C. 64 : 112 P. W. K. 1917 

1 

——8. 25 [D—Refusal to excuse delay in pre¬ 
sentation. 

Whether the order refusing to excuse delay in 
the presenia'ion of a document for registration 
one passed by the Sub-Registrai after his com 
muDteating about it to the Registrar or one passed 
by the Registrar on application directed to him, 
it is a refusal to excuse delay under S 25(1) 
which give ground for a civil suit under S. 77. 
Per Seshogiti Aiyar, J. —An order refusing to 
excuse delay i > the presen ation of a document 
for registration under S. 25 (1; •■£ the Regi^tration 
Act is an order refusing to register (he document, 
which lurnishes ground for a civil suit under 
S 77. 10 M. L J 104 it II, 31 Bom. 699, Dist 
(P-r BakrwelC J ) Refusal to excuse delay in pre¬ 
sentation of document does not amount to a re¬ 
fusal to register it. 21 Bom 699, Foil 10 M. L. l 
J, 104, Dist. {Seshagiri Aiyar an'f BakewtU^ JJ,) 
Gangadhar Mudali V Sambashiv Mudali. 

) 9 M. L T. 397 : 34 1. 0. 769 : 

(1P16) 2H. W. N. 38. 

———— Ss. 28 and 49— entry of Pro¬ 
perty - Registration not valid. 

Where (or purposes of registration, a small par¬ 
cel of land was included in a mortgage bond, in 
whic^ ‘he mortgagor had i.o interest and tbe 
parlies never i-tended that it should be part of 
the security, such an insertion is a fraud upon 
the reg'Stration law and no registration obtained 
by means thereof is valid. ^Visc»unt Finlay.) 
Biswan*th Prasad v. Chandra Narayan. 

48 Cal. 609 : 63 I. C. 770: 48 I. A. 127 (P.C ), 

- 0. ^0—Property in Dt M. included to \ 

effect registration tn that district’- Fraud. 

A mortgage bond purported to transfer pro* 
pertv in Ot D B”t a property in Dt. M was in¬ 
cluded in the bond to effect registration in the Dt. 
M and it was found that (he property in the Dt. 
M. was never intended to form part of the ^ecu- 
ritv HrM the act o( including >he property in 
Dt. M. amounted to fr^ud on the law of Registra¬ 
tion and hence the registration was invalid. 41 


Cal. 972 cited, f Viscount Ptnlay.) Mathura Pra¬ 
sad V. Chandra NAhAVAN. 9 A, L. J. 885 

loon ^ ^ 62 ® 

(1921) M. W. N. 370 : 14 L. W. 1: 29 M L T 413 
2 Pat. L.T. 397 : 60 I. C. 833: 26 C. W. N P86 

40 H. I. J 489. 


— — Ss. 28, 49 and 87— Fictitious property — 
Inclusion of, to give jurisdiction to Registrar- 
Original stde^High Court. 

Where in rder m obiain registralicn of a 
mortgage at the office of the Sub-Registrar of a 
particular district (where no pail of the pmperty 
mortgaged is in fact situate, the parties make a 
fictitious entry of an item of property puipoiting 
to be within that diNtrici. the enlr\ is a fiand oa 
the Regisiratioi Law and the registration itsdf is 
invalid. The same cons’derations apply to the 
I juusdiciicn of aCo^irtin a suit to enforce the 
nr ngape and such fidinous item will be totally 

ineffective to give juri-dicti^n to a Court which 

w ould not have bad jurisdiciion but for the inclu¬ 
sion of the fictitious piorerty. {Lrrd Moulton) 
Harendha Lal Royv. Hari Dasi Debi 
i 41 Cal, 972: 1 L. W. lOfiO: (1914) M, W. N. 468: 

41 1 A. llo: J6 M. L. T. 6: 18 C. W N 817: 

■ 19 C. L. J. 484: 16 Bom. L. E. 400: 23 I.C. 637: 

12 A. I, J. 774: 27 M. L J. 80. 

i -- of property not the 

I mortgagor's— Knowledge of mortgagee necessary 
I for invalidity, 

; Where the morigagor represented to the raort- 
1 gagee that he (the mortgagor) was the owner 

j aoa the proprietor of the said land and it is not 

proved H at the mortgagee knew at the time of 
takitig the mortgage that the land in question did 
not belong to mortgagor. Held, the mortgagor 
cann<ii take advartage of his own Iraud by plea¬ 
ding that the mortgage deed was not registered 
at the proper place. (Rafiqueand Piggott, JJ.) 
Syed Mahomed v. Lala Purshotam 'akan. 

1922 All. 281. 


- 8. 2%--inclusion of property not belong¬ 
ing to executant with a view to give jurisdiction 
to registrar—Effect of’ 

Where an item of property which was not 
owned by the vendor and not intended to be 
conveyed is included m a sale deed mticly for 
the purpose ol obtaining registration of the deed 
in a district where none of the property actually 
intended to be conveyed is situate, such registra¬ 
tion is invalid and does n< t operate to confer 
tiile, 41 C- 272 (P.C.) 39 A. 523 Rel, on. [Richards 
C.J. and Banerjee, J.) Ram Lal v. Tamkin BiNo. 

41 All. 385 49 I. C. 643: 17 A L. J 363. 

““ 8 2b —Property included in mortgage 

deed within jurisdiction—Vendor havine no 
title—Fraud. * 

In a mortgage deed certain immoveable pro¬ 
perty was included which actually existed within 
the jurisdiction of the registering officer but the 
mortgagor had no tide thereto. Held, that the 
registration was not vitiated by the fact of the 
mortgagor’s want of title when there was no 
knowledge on the part of the mortgagee and no 
Collusion between the mortgagor and the mort¬ 
gagee. [Piggott and Walsh, JJ) Pah la di Lal 

V. Musammat Laraitk 41 All. 22i 

48 I. C. 200 : 16 A. L. J. 871, 
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-—d. 28 —Eva<;ion of —Property not belong- 

tng la vendor entered in sale-deed—Sale deed 
invalid. 

A sale deed is invalid and does not pass t'tle to 
the vendee, .vheie a certa'ii property is included 
in a ^ale*deed which at the data of sale was noi 
the property of'ha vendor and was only made 
use O' for th-- purpose of evading ihe Registra¬ 
tion La v. and Walsh, JJ.) Mangali 

Lal V ABidyau Khan. 41 I. C. 3: 39 Ail. 623: 

16 A. L. J. 650. 

-8s. 2S, 33. 49 and 80—Registration in 

wrong o^i.e- 

A document is oot registered in accordance 
with the Act if no part ot the property is situate 
witnin the jurisdietton ot the Registrar wno re¬ 
gisters the deed. 23 A. 231 (P. C.) Foil. {Tudball. 
J.) Jagannath V. Ram Nath. 

26 I. C. 52: 12 A. L. J. 913 

-3. 28— Registration at wrong office. 

Registration in a sub-district in which the pro¬ 
perty is not situated is ‘without ’ jurisdiction 
and is inv.ilid 23 A 233 P. C. Kef. (Richards, C 
J.and Tudball, J.) Bansraj '^iNGtl v. RajbaNS 
Barthi. 24 I. C. 461: 12 A, L, J. 9i8. 

-8. 26— Place of registration—No proper¬ 
ty in — Efft ct of. 

A Person who hai no property in a particular 
disttlet cannot validly register a bond in that 
district. The Kegisttar of the district has no juris 
dictiori to register that bond and such a b md 
does not create any liability against any person 
41 C. 972 P, C Ref. (Sharfuddtn and Coxe, JJ.) 
Udit Narain Chowuhuri V. Mathura Prasad 

29 I. C. 413’ 

-8. 28— Registration at office of regis¬ 
try having no jurisdiction—Effect of. 

Where a deed is registered at a place where no 
part of the properly concerned was situ‘»ie the 
regi^ira ion is without jurisdiction and Ihe deed 
inadmissible in evidence. 41 CU. 972.49 I. C. 
30; 2b C. W. N. 369 ref- [Broadway and Abdul 
Qadir, JJ .) Har Bhagwan v. Hukam Singh. 

4 Lah. L. J, 246: 3 Lah 242: 1923 Lah 243. 

' ■ ——Ss. 28, 29— Mortgage deed — Inclusion of 
item merely to give jurisdiction to registering 
officer — Fraud—Personal covenant to repay tti 
deed —Claim to enforce — Limitation—Registra¬ 
tion of deed as tegards covenant not invalid. 

Wiiere it u-as found that a portion ot the pro¬ 
perty included in a mortgage deed did not belong 
to the mortgagors, was not really intended to be 
mortgaged and was included in the deed merely 
to give jurisdiction to the registrar who registered 
the mortgage deed, he^d that there was a fraud 
on the Registration Law. and (hat Ihe registra¬ 
tion of the deed obtained bv means thereof was 
inval d. The mtirtgage in the case contained a 
personal covenant to repay and a question arose 
as to the period of limitation aopllcable to a 

cUim to enforce thaf covenant, that is whether 
ihec)veiunt was a regis’cred covenant Phio 
(he itieaning of Article 116 of the Limitation 
Act. 


BEOISTBATION ACT (XVI OF 1908), S. 28. 

Held, that, as. under S 29 of the Registration 
Act. a deed containing only such a covenant 
could be registered at any place, the regis'ration 
of the deed in regard to the covenairt. was valid 
the covenant wa> a registered covenant, and a 
claim to enforce the same was governed bv the 
6 years' peri-jd provided lor by Art. 116. (Phillips 
and Devaiio^s, JJ.\ Drinama^aju Rama Rao v. 

K. VEDAYVA. 44 M L. J 373 : 46 Ma<t. 435: 

(1923) M. W. N. 16$: 32 M L. T. H. C.) 232: 

17 L. W. 695: 1923 fi£ad. 447. 

-S. 28 —/»ic/MSrc>n of property for purposes 

of registenng document in wrong place. 

If an inclusion of a property of s nail value in 
compans'^n to others, is made a secu ity for the 
purpose of gMt'ug the document rcgisiced by a 
particular Suo Registrar that motive of inclusion 
cannot be said to be in fraud or violati m of the 
Kegistra'ion Act so as to affect the vdlidity of the 
document. (Abdur Rahim and Moore, JJ.) 
Ramanathan Chbttiar V. Muthu Ku«ahu 

12 L W 754 : 58 I. C. 849 : 

(19301 M. W. N. 487. 

'8. 38 —Interpolation of fresh property for 
Purposes of registration—Consent of mortgagors 
and attesting witnesses. 

With the consent and knowledge of the irort- 
gag )r and in the presence of the attesting wit¬ 
nesses an item was put in the mortgage to avoid 
delay in registration and to get llw document 
registered in an office near ihe place where the 
mortgagor was living. Held, the inclusion of the 
item was not a fraud on the Registration Law 
ai'd did not invalidate Ihe document. [Seshagiri 
Aiyar nnd Moore, JJ ) Sankaran Nambiak r, 
Narayanan Tirumunpu. 43 Had 405 r 

11 L. W. 192 : (1920; H W N. 205: 

55 I. C. 86 : 38 M L. J. 851. 

-8, 28—Property entered, not intended to 

be sold — bale, valiiiiiy of, 

A site deed comprising also a property in a 
district n-it intended to be sold but to have 
legist ation in that district is a iraud on regis- 
tra'ion and being void codvos no title. A suit 
to recover pos<ession from the vendee falU under 
: Art. 144 and not under Art. 44 of Sen. I of Limita- 
' lion Act, [spencer and Krislinan, JJ ) Gokak- 
! KUNDA V, Gokakkunda. 43 M<d. 436 : 

! 11 L- W 394 : 56 I. C. 519 : 38 U. L. J. 327. 

I -8. 28 —Place of registration —Inclusion 

of property with u view to give junstiiction. 

Where property not intended to be conveyed 
is included in a sale deed merely lor the puipose 
of facilitating regHtra'ioo in an office which lus 
no jurisdiction otherwise to regi-ter the deed, the 
registration is invalid and void. 42 Cal 972 Foil. 
(Sadastva Atyar and Kuniaraswami Sastri, JJ.) 
Ramnaik V. NaoamuthU Nachiar. 

22 M. L. T. 616 : 43 T, c. 615 : 7 L. W. 33. 

-B. 26 —Registration at wrong office — 

Validity—Etror of procedure. 

Registra ion of document in a Sub-Regi«trar'-s 
Office wiihin whose sub-district no port'on of the 
properly is situate does not render the registration 
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invalid. All errors of a Registrar, antecedent to 
regibtrati-^n must be reg^irded merplv as errors 
of procedure not affecting the val di'v of the in¬ 
strument registered. 24 W R. 75 iPCi Ref.; 1 
A. 465 (P. C ) R-f. [Henson and Sundara Aiyar, 
JJ.) VeERAPPA CHRTTY v. KADtRE-AN ChETTY. 

(1913| M. W M. 625 : 14 M L T. 387 : 

20 1. C. 385 ; 34 U. L. J. 664. 

-S. 26 —Fictitious entry of property so as 

to give jurisdiction. 

If property which the mortgagor does not pos¬ 
sess and does not intend to mortgage is intention¬ 
ally Sought t) be included in the m -rtgage for the 
purpose of obtaining regtstration in a district in 
which no part of the property actually charged 
or io'ended to be charged in fact exists, i'is a 
fraud on the Registration Law, and ihe registra¬ 
tion is inval'd. 41 C. y72 P. C. Foil. [Drake 
Brockman, J.C, and Kotval, A. J, C,) BaNsi v 
Sheo Shankar Puri. 65 I. C. 66. 

■■■- . 8. 28— Wrong inclusion of property — 

Effect, 

The registration of mortgage-deed of pr perty 
not owned by the mortgagor fo the knowledge 
of the mortgagee but luten'ionaliy to get the 
deed legistered in a place in which the property 
really c iarged is not situate IS iirvalid 4i C 972 
P. C. Rel. [Batten, A, J. C.l Urkudya v. 
Doma. 50 I. C. 764 : 15 N. L E. 75. 

■ 8. 26^Non‘exis‘ ence property^ Regis^ 

traiion officer having no jurisdiction. 

At the time the sale was executed in favour of 
the pl(f. tne vend >r had no title whatever in a 
plot Which was entered in the sale deed merely 
to enable its registration to be made in a certain 
place. Held, that the burden of pr wing that the 
entry tegarding that plot was not a hciit'ous 
entry was cast on the piff. The pUimitf havi*^g 
failed to discharge that burden it must be held 
that the sale-deed was invalid, as the registration 
was collusive and fraudulent. 41 Cal. 972 (P. C ) 
Foil; 39 A. 523; 4i All. 22 Dist. Lindsay, J.) 
Jadunath Kunwar V. Dhak%u Narain 

23 0. C. 88 : 7 0. L J. 36 : 

55 I. C. 611 : 2 U. P. L. R. (J. C.) 87. 

-88. 28. 32 and 5— Registration at proper 

office—Burden of proof 

The burden oi proving that the registration of 
a document is inval d, because it has not been 
registeiedat the p oper reg'-traiion office is on 
the pa^ty alleging it. A'^cording to S. 5 of the 
Act transfers l.! jurisdiction for purposes of 
registration should be declared only by noti¬ 
fications under that Act Per Roe, J. Where a 
person alleges that tne de-cription of the pro¬ 
perty given in a registered deed is incorrect, the 
burden ot proving the incorrec ness would lie 
on him under S 114 of the It dian Evidence Act. 
\Chapman and Roe, JJ.) Ishawardhari Singh 
V. Ramani Mohan Ghosh 

39 1. C. 143 : 8 Pat. L. W 325. 

- 88. 28 and 29 — Registraiion in district 

■where t*'aniferor had no property. 

C D—VOL. IV 83 


REGISTRATION ACT (XVI OF 1908), S. 81. 

In Ihe absence of fraud on the part of the 
transferee or collusion between the transferor 
and the iransferee, the mere fact that 
the transferor had no title only to the property 
which would give jurisdiction to the office where 
the document was registered would not be a bar 
to the Registrar’s jurisdiction. [Roe and Jwala 
Prasad, JJ.) Ram Dei v Chandrabali Bibi, 

44 I C. 399 : 4 Pat. L. W. 237. 

— ' 8. 28— Place of registration—Wrong 

inclusion of property^Collusion. 

Where there is any fraud or collusion between 
the parties for the purpose of givingjurisdiction to 
a particular Sub-Registrar to register a document 
bv includ ng property which does not exist, this 
is sufficient to invalidate iha registration. But 
registration is not invalid if the propeity describ¬ 
ed exists, meiely because it transpiles ihat the 
transferor though aciing in a perfectly 6ona fide 
manner, has ceased to have an inteiest in the 
properly. 41 C. 972 Dist.; 14 O W N. 532, Foil. 
[Miller, C J. and Coutts, J.) Musammat Ram 
Dei V. Ram Chandrabali Uebi. 

52 1. C.446 : 4 Fat. L. J. 483. 

-8* 29— Registration at wrong office — 

False statement—Jurisdiction of Registrar—In¬ 
valid deed, 

A false statement concerning certain property 
to which ihe vendor had no right was made in a 
sale deed in order to give jurisdiction lo ihe 
Sub-Registrar who oiherwise had no jurisdiction 
10 register Ihe deed.//d/d, that the registration 
was Invalid and the deed was void for want of 
proper registration. 16 A. 259, Foil. [Karamat 

Husain and Tudball, JJ.) h}}dAT Ai.\ v, Sitala- 

Bux Paul. 

16 I. C. 108 : 9 A. I. J, 766. 

-8. 22—Inclusion of small item so as to 

give jurisdiction—Property in e.yisience. 

Where the parties to a mortgage document in¬ 
tended a particular property however small in 
value as compared with rest, to be part of the 
security although the motive for its inclusion 
might be to have the document registered by a 
part'cuiar Sub-Registrar that motive cannot in 
any wav be said to be in fraud or in violation 
of the Registration Act, and the document must 
be held to have been duly registered. 41 Cal. 
572 expl. [Abdur Rahim and Moore, JJ.) 
Ramanathan Cmettiar V. Muthukumaku. 

(I9i:0; M. W. N. 487 : 68 I. C. 849 ; 

12 L. W. 764. 

-S. 31— Place of registration. 

Ordinary documents are permitted to be regis¬ 
tered under S, 31 at the Office of Registrar or 
Sub-Registrar or at the executant’s residence, 
while it is otherwise in the cases of extraoidi- 
nary ones, which can be validily done at places 
other than these. Thus registration in an ambu- 
lince car, Court house, or in a train or at a railway 
station or on a journey, when (here is a necessity, 
e g., registration of a will is not invalid. 
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BEGISTBATION ACT (XVI OF 1908i, S. 32. 

• Stuart att'^ Kanhniya Lai, A. J. Cs.) MaHA* 

5 YJA KaNA Sik UdAI BhAN SlNGH V. ESTATfc. OF 

l’'<iNCE Basueo Singh. 

58 I. C. 906 : 23 0. C. 275. 

--8. $2~Provisions arc imperative. 

Provisions of S. 32 are im eralivc and unless 
a document presented lor registiati ni is present¬ 
ed by one of the persons described in the sec¬ 
tion, mere presentation does doi give to the 
Kegislrar the indispeosable fuunda>ion, of his 
auihoritv to register it, and the registration, il 
made, js invalid. 42 I A 22, Foil {Vtscouni 
Cavti. Ma Shwe Mya v. Maung Ho Hnaung. 

49 I. A. 390 : 31 M. L. T. 304 : 

17 I. W 218 : 60 U. 166 : 

37 C. T,. j. 343 : 27 C. W N. 533 : 

44 M. L. J 732 : 2 Bur. L. J. 264 : 

1932 P. C. 359 (P. C,). 

“Ss. 32, 83 and 75— Presentation by agent 
—Acceptance for registration — Presumption — 
Refusal ot Registrar to regi'* cr -Appeal—Order 
for registration ^Effect of—Subscqiieni presenta 
tion 11 lie- essary. 

A Sub-Registrar to whom a morigage was pre- 
semed for registration bv a per-on holding a 
power of attorney from the mortgaKor >eiused to 
register the document <in the ground that the 
mortgagor did not attend to admit execuiioN 
under s. 45 of the Registration Act. On appeal 
the Registrar ordered regis'ration r f the docu¬ 
ment. The Sub Registrar accordingly registced 
it. Subsequently an objection was raised that 
the origtnal preveniation was invalid and that the 
document was not duly preseoted even at the 
time it was registered. Held, that the endorse* 
me tt of the Sub-Registrar that (he document was 
validly presented raised a rresumption that ibe 
power of att n ey was duly e.xecuied atid that the 
document having been onginaliy validly presen¬ 
ted a fresh presentation was unnecessary before 
it w *8 registered in pursuance of the oi d r of the 
Registrar iLord Buckmaster). Chhotby Lal v 

COLLPCTOR OF MoRADABAD. 

31 M. L. T 284 : 49 I. A. 375 : 

44 All. 614 : 27 C.W N 477 : 21 A. L J 361: 
37 C. L J. 877 : 25 Bom. L, B. 656 : 18 L W. 124 ; 

9 0 & A. L R. 450 : 119231 M.W.H 878 : 

192*5 P. C. 279 (P.C.). 

--8®- 32 and 34— Gift deed to mtnor mar 

ried woman -Presentation for registration by 
father—Husband alive. 

On the marriage of a minor w'nnan, the father 
ceases to be her natural guardian and the hus¬ 
band takes his place. The father therelore is 
neither an assignee nor a representative of th^ 
Woman within the meaning of S. 32 of the Art 
and presentation by him of a deed of gift in 
favour of his minor daughter, is not a proper pre¬ 
sentation, within the meaning of 34, and 
registration of the deed on presentation bv him 
is invalid, illegal and a nullity. {Lord Atkinson). 
Padmavathi V. Shrinivasa. 

68 I. C. 754 : 14 L. W. 576 (P. C ). 

Si. 32. 38 and 61 — Presentation of 
document by unauHtorisrd person. 

It is the duly ot the Courts in India not to allow 
the imperative provisions of the Registration Act 
to be defeated when it is proved that an agent 


BEOISIRATION act (XVI OP 1908), S. 32. 

who presents a docuu>ent lor registration has not 
been duly authorized. If a person is ill at.d 
unable to attend at tne proper Kegisiraticn cfhce 
to ( resent loi regittialion, execution io the | re- 
eiice OI the Regisirar is not necessary ; all that 
the Rcgistiar has to do is tu satisiy himself that 
the document has been volui.taiily executed. A 
document was prestined lor registiaiicn b> an 
unauthorized person who slated the executant 
wa^illand deposited the lec for the Kegistiar to 
visit the executant or issue a commission lor bis 
examination to a>certain if .he document had 
been voluntarily executed. The Registrar >isiied 
he executant at his house and he admitted sxe- 
cuiiun at d requested that after registration the 
document be given to hisatioiDe>. Held, that 
(he executant was the real piesentoi and the 
icgistiatioii was therciorc \a*id. 42 1. C. 27 d st. 
{Lord Phiiiimore). BhakaT Indu v. Hakim 
Muhammad Hamid Ali Khan. 

18 A. L. J. 717 ; 

(1920) M W. N. 413 : 28 U. L. X 98 : 

13 L. W. 4 : 47 1. A. 177 : 6b 1. f'. 3 b6 ; 

42 A. 487 : 26 C. W. N. 78 : 

22 Bom. L. R I3b2 : 

3 U. P. L. R. 179 ; 39 M. t. J. 4l (P C.). 

-S. Prrsenlalion. 

Tbe Act will be sufticienily complied with if a 
person comietcnt to prescot the document lor 
registration is picseni beiore tbe bub-Registrar 
and a-sents to the registration. {Rtchaids and 
ludboll, JJ.) Atma Ram v. Doha Sain. 

35 All. 134 : ib 1. C. fa97 : U A L. J. 99. 

- $.82 —Presentation by son of executant. 

A presentation ot a document for registiatiuD 
by the son of a person not authoiised to present 
II a^ priA ded by S 32, is not a valid prcstnia- 
tion. /lar ds nnrf hantrji, JJ.) Buldho v. 
Edward Gakdnbr. 18 i. c. 286. 

-8. 22—Presentation by servant —If Valid. 

Presentation lor registration by a servant ot 
the niurtgagcc in the presence of the mortgagor 
who assents to it is a valid picscutation. 34 A. 
335 Foil : 34 A 331 ; 23 A 233 Cons. (Pn hards, 
C. J. and Bancrji, J.) Kkita Kishbn v. Harnam 
Chand. 36 AH, 73 : 17 I. C 466: 

10 A. L. J. 510. 

-Ss. 32 and 33— Presentation by husbami 

of a pardottashin laay. 

Presentation for registration by the husband 
of the cxecutaot who had no authority to make 
the presentation is a nullity even thouf h the exe¬ 
cutant IS a pardmashin ladv. 23 A. 233 fulL 
{Richards, C, J.. Knox, Banerjee, Tu^tb-dl and 
Chamter, JJ.\ Khaliluddin r. Hanni Bibi. 

35 All. 34 : 17 1. C. 874: 

10 A L. J. 440 (P.B.). 

-Ss, 32, S3 and 87 and Evidence Act, 8. 114 

— Presumption of authority. 

It IS a rebuttable piesumption by the Court that 
a rcgi>te' ed document was presemed for legistra- 
Mon t y a duly and IcFallv authorised person If 
it is proved that an attorney with a general 
p wer unauthentica’ed under S. 33 ol the Regis¬ 
tration Act and without conferring power of 




1317 


CIVIL DIGEST, 1911—1923. 


1318 


BEGISXRATION ACT (XVI of 1908). S. 82. , 

registering documents, presented a docutnert foi 
regiMration, the pieauirption ofthe validity of 
the registration proceedings is rebutted. The 
fact that the executant \va^ present at the time oi 
registering a document ai d admiited its execu¬ 
tion is unable to justify the inference of the 
executant's presence at the time of its actual rre- 
seiitation for registration. Tbe piesumption of 
validity of a proper registration must be gueu 
effect to, if it is not sought to prove the absence 
of proper authoiily of the kartnda of the execu¬ 
tant presenting a document at the lin e of it> 
presentation lor registration. [Gftffin and 
Chamier, JJ.) Jambu Phasad v. Aftab Ali Khan. 

34 All. 331 : 13 I. C. 881 : 9 A L. J. ; 

[On Appeal see 28 1. C. 422 : 37 All. 49. (P. C.).] 

- S. 32— Presentation by unauthorised 

'person — **Presenied," meaning of. 

Where all the executants ol a deed are present 
at the Hegisirai’s office and acquiesce in the hanu* 
ing over of ihe document to the Registering 
ol^cer by an unauth riscd person* the d-.^cument 
is duly “ presented '* within the meaning oi the 
Act. In order to decide whether a documeni was 
duly presented, the Court has to consider the 
attending circumstances of the case. \Huhards^ 
C. J, and Bancrjit J.) Nathumal v. Abdul 
Wahid Khan. 34 All. 366 : 

14 I. C. 812 : 9 A.h. J. 362. 

--8.82— Presentation by father of execu’ 

tant in presence of executant — ffvulid. 

Pres^ntaticn by the lather of the executant of a 
document who is a lady and admission ot execu¬ 
tion tnen and there before the Sub-Rtgi^t^a^ is a 
valid presentaiion within the meaning of S. 32 
(Rii hards^ C J and Tudball^ J.) Wilaiti Bkgam 
z*. Fazal Husain Khan. 

13 I. C. 961: 9 A. I J. 148. 

--Ss. 32 and QO—Certificale of Registration 

—Effect oi— Evidence Act.,(i of 187^1, S. 1J4— 
Presumption, 

The certificate of due registration on a bond 
raises strO' g presumption in favour of due regis¬ 
tration and the Court is bound to admit it in evi¬ 
dence nlcss proof is given that it did not comply 
wt'h the provisions of the Law. 23 A. 233 F. C 
1 A. 465 P. C. Ref. {Richards. C. J. and Banerji, 
J) Ramchandra Das w. F*kzand Alikhan. 

34 All. 263: 13 I. G. 631: 9 A. L. J. 188 

-S. Authority to sign. 

Where it was urged that the father had no 
authority to sign on behalf of the son but the 
want ''f authority did not appear on the endorse¬ 
ment oi the Sub-Registrar. Held, whether a 
man signs expressly as agent or whether he is 
expressed to sign on some other person’s behalf, 
that tnakes no substantial difference. In each 
case he signs prima facie as agent. {Martm and 
Pratt, JJ.) Shridhar Laxman v. Jakapdhan. 

1923 Bom. 37. 

__ Ss. 32. 34 and 36— Admission of execution 

by some of the executants—Rfgisf^aiion n-t valid. 

Ss. 32 to 35 of t‘'e Registration Act have beet, 
very carefullv designed to prevent forgeries -nd 
the procurement of deeds by fraudor undae infiu- 
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ence. It is necessary to ^n^ist on strictcompliance 
with them. Wheie oidy one of the extcuiaiits of 
a deed appeared beicre the Registtai :Hndaoniit- 
ted execution and the others did not, ihe (eed has 
no legal operation as a deed executed and 
icgistered by othvr execu ants. A cocun em duly^ 
piesented ioi registiaiion can be regisiereo only in 
respect of the executants who aipeai peisonally 
or by a representative and aomit exeeuiton. If 
the document is registered upon the app< arance 
and admission of one of the executants oi ly, 
there is no effective regisiranon as regaidsthe 
other executants who neither appear, nur admit 
execution. {Mooherjti av.d Chotzner, JJ., J. D. 
bZEKlLL V. ANNADA CHA^AN ShN. 

36 C. L. J. 109 : 60 C. 180 : 1923 C. 35. 

'■■■' ' ■ * Ss, 32 aod 33 — Presentation by agent. 

Presen ation oi docuo'Cnt by agent not duly 
authorized is not proper piesentation ttiougb its 
execution and registration is admnted by the 
executants. and Abuul Raooi, JJ ) 

Amir Beoam v. Hus^AlN Bibi. 58 i. t. 333 : 

2 L^h. 6. 

’ S. Z2— Presentation of deed o/ aooplion 

by natural father of minor adoptee is ialiu 

VtT Sadasiva Aiyar, J, The naluial laiher 
of a min r boy adopted by a w di w in pursu¬ 
ance oi a written authority to adopt given 
by her husband is competent to present that 
document lor registration on behalf ef the 
minor. {Wallis, C, J. and ^adastva Aiyar^ J.) 
Raja Keeshara Venkata- paya v. Raja Navani 
Venkata Ranga Kao. 43 M,td 288 : 

69 I. C. 978 : 38 M. I. J. 149. 

-Ss. 32 and 33 — Deed in possession of 

mediators — Registration. 

wheie a document is in the posse-sion of 
mediators ana ci uld f<ave been obtained and 
presented for rcgistraiion by one of the parties* 
the other party is no’ liable unless ti<e non* 
registratie>n was due to any default on bis part. 
16 M. 341, Dist.; 22 1. C. 941; 20 M. 19, Kef* 
{Otdfttla and Tyabji, JJ.) Ponnusawmy v. 
Muthusawmy. 29 1. C. 686. 

-S. Presentation by agent of a deed 

executed by him for principal. 

A deed executed and signed by an agent for 
the principal and presented beforethe Registrar by 
the Agent himself who admits executi< n 'hereof, 
is said to be preset ted by ihe aciuai executant 
himself and is not to be supposed to be one 
presented under S. 32 (c> of the Act. \^tanyon, 
A.J.C.) Moth al v. Ganga Bai. 311 c. 867 * 

11 N. L. R. 177. 

-3. 32— Presentation — Reprcientative. 

Registration is intended to be a con empo- 
raneous publication of a transaction as a guard 
agaii St the sub-equent fraud or alteiation. A 
document can be registered by a legal re- re- 
sentative when the executant does no' or cannot 
appear, registra'ion will be eftected. even if 
consideration is denied on proof of execution. 
R'gistration of a deed is something different 
from the validity thereof and from the value of 
the title of tbe executant to ihe property effected 
by the deed. lS/a«yon, A. J. C.) Bhjoraj v. Na* 
RAYAN. 27 I. C. 861 :llN. Z.. B. 4. 
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REGISTBATION ACT (XVI of 1908), S. 33. 

-St. 32 and 87 —Ptestntniioa by ammuk- 

tar—Rc^isIraPon—Defect in—EffeC of. 

Improper rejii'^lrat»on o' a document or an 
error od ihe part of a Registrar, does not affect 
its validity. The presentation of a document (or 
rcgistrat on by a person holding an ammukhtar- 
namah crop iwering him to do all acis relating 
to the executant’s estates in Courts and offices, 
and in ‘‘in the District Reg'S'ratton Office,’ etc. 
is a p»eseniation by a person duly authorised. 
(Chttly an f Panfon, JJ ) BiswaNath BhatTA- 
CHARJtB V. GovrNDA Chandka. 23 C. W. N 634 • 

61 I. C 8 a : 2U C. L. J, 303. 

8 s. 32 aod 47— Executant present before 
Registrar — Pre>entiitiou by another. 

Where the executant of a document is present 
before the Registrar and prc'entaiion of the 
document to the Registrar is made on his behalf 
and with his assent it is not at all material under 
S. 47 by whom the physical act of handing over 
the documetit is oeiformeH 26 M. L. J. 577 Dist 
(Kanhatya Lai and Daniel';, A. J. Cn.) Satrhan ' 
Singh v. Ganga Baksh Singh 6 0. L. J. 39* 

49 1, C. 875 : 1 U. P. L. E. (J. C ) 24. ' 

I 

I 

— - 8 32— Presentation by agen' — Endorse- [ 

ment c s to presentation by — Presumption. 

Where the cndorseinent showed thatfliedo- 
cament was presented by an agent who produced ! 
his power of aiioinev which was duly auihenti* ; 
caied by the Sub-Registrar a^'d there was no ! 
evidence that it did n^t contain ihe usual power. 
Heldf that the mortgage was dul^ registered. 
{Robinson^ C. J. and May Oung, J.) Udwson 
Bank, Ltd. v. C. R. V. V. Chetty Firm. 

1 BaDg. 121 ; 1923 R. 254, 

— -Ss. 32 and ZZ—Presentation— Presump' 

tion—Burden of proof. 

The presentation of a djcument by a person 
without authority renders the registration invalid, 
nolwithsiHnding the presence and acquiescence 
of the party entitled to present it. 37 a. 49 Foil. 1 
The presumption of due registration of document ' 
ari^ing (rom the certificate of registration loses ' 
much of iis weight bv the apparent prescnta’ion j 
of document by a person oihcr than ihe person ; 
signing the endorsement. vVhere an agent pre¬ 
sents a document for reci^t•atil>n (he principal i 
must show that the agent held a power of attor- j 
ney recognizable under S. 33 of the Aci. (Ormond 1 
and Twomey, JJ.) A. M. V. Chetty Firm t» ' 
SUBAYA. 37 I. C. 26 : 9 Bur. L. T. 197. 

8 s. 32 and Zb —Presentation by minor, 
Prescniaiion of an instrument by a minor for ! 
registration is not invalid it he has a claim l 
thereunder (Mating Kin^ J.) Chetty Firm 7 *. , 
Ma On Shwe. 33 I Q 33 

8 . 32(a) and (b| — Presentation by agent ‘ 
of mortgagee not authorised by statute Presence ! 
of mongagor and admission of execution, if cures j 
defect—Provisions imperative. 1 

A Registrar or Sub-Registrar under the Rcgn. 
Act has no jurisdiction to register a document 
unless he is m wed to so bv a person who 
has executed ii or claims under it or by the 
epresentative or assign ol such p-rson 01 bv an i 
gent of such perioa. repi esenta ive. or assign ■ 
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duly authoMsed by a power of attorney executed 
a'^d auihemicated ID the manner prescribed by 
S. 33. Wheie the d cument is presented for 
regi^t^ation by an agent not so authorised the 
I executant who attends merely to admit that 
he had exec -led it catioot be treated for the 
purpose ol S 32 of Att III of 1877 as presenting 
the di»ed for registration. The terms of Ss. 32 
and 33 of ihe Aci are imperative. Oi-e object of 
those sections and Ss 34 and 35 of the Act was 
to make it difficult for persons to commit fiaud by 
means of registration under toe Act and it is the 
I dutv of Courtsio Ind-a not toallow the imperative 
pro\ isions ot the Act to be deieated when it is 
proved that an agent who pre-ented a document 
for registration had not been duly authorised 
in the manner prescribed by the Act to present 
it. (M> John Edge.) J*MBU PERs^AD V. 
Muhammad Nawab Aftab Ali Khan. 

87 All 49 : 42 I A 28 : 

17 M. L. T 148 : (191^) M W. N. 692 : 

19 C. W. N. 282 : 21 C. L. i 218 : 2 L W 277 r 

IS A. L. J. 129 : 17 Bom. L. H. 413 : 

28 I. U. 422 : 28 M I. J. 677 (P. C.). 
[On appeal from 34 Ali. 881 : 15 1. C. 881 : 

9 A, L. J. 420]. 

-8. 32 (b)— '^Representative/’ Meaning of. 

The term’* representative in S. 32 refers to 
the legal personal repiesemative or (by virtue 
S. 2) the guardian or committee of the persons 
de-enbed and d. es noi include a clerk or agent. 
(Viscount Cave). Ma Shwe Mva t^. Maung Ho 
Hnauno. 49 I. A, 395 ; 31 M. L. T. 304 : 

17 L. W 213 r 60 C 166 : 87 C L. J. 843 : 

27 C W N 633 J 44 M. L. J. 732 : 

2 Bur. L. J. 364 : 1922 (P. Ci. 369 (P. C.). 

I-S ZZ -Execution of document 6v person 

having power of attorney—Presentation for 
j registratton. 

I Where a person having a power of attorney 
ciecutes a document he is entitled to pic«entjt 
'or registration as the executant under S. $2 (a). 
S. 33 aopiies oolv whcie the person presemii g is 
the General Attorney of the oerson executing. 
{Daniels^ J ) Mt. Aisha Bibi v. Chhajju Mac, 

1924 A 148. 

■ -S. 33— Pitrdanashin lady — Attendance 
beiore Registrar not necessaiy. 

A purdanashin I.idy executing a power of at- 
lofirev is not bound to perso- a ly a»tend at the 
Registrar’s office. The Sub-R-gisIrar may attest 
the execution •-f Ihe puwer of alioiney after he 
has b»'cn satisfied as to its voluntary execution. 
The fact of attestation raises a presumption that 
lie was so 5a’i>fied (Cvutts and Das, JJ.) Ram 
Lal Singh v. Mt Bibi ^hahkunnissa. 

3 Pat. L. X 442 ; 1933 F. 569, 

-^ 8. 34— Dte<i of gift in favour of minor 

married girl presented by latter's futhtr'^Regisird- 
tion illegal. 

Two deeds of gift executed by K in favour of 
his niece A, who was a minor and married to hit 
adopted son were presei ted for registration by 
/4’s father and registered : Held, that upon 
<4 s marriage her father ceased lo be her 
natural guardian and never having been 
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appointed her legal guardian was not her as¬ 
signee or her representative u ilhio the meaning 
of S. 3 of the Regisiralinn Act, 1877 Nor was he 
within the meaning ot S. 34 of the Act, the 
representative, assign or agent dulv authorised on 
behalf of The registration ^ f the deeds was 
therefore iPegal, and void, with the <'oDse- 
quei'Ce that the deeds themselves were void and 
unenforceable {Lord Attitnson). Amba v. Shrini' 
VASA Kamathi. 26 C W. N. 3«9 : 

14 L. W. 576 : 1922 P. C. 135. 

-8. Z\^Execuiion on behalf of onesdf and 

another — Prtsentahon. 

If a d 'cument executed by one of two parties 
on bebali of himself and the ^^ther, he can pre¬ 
sent it lor registration, the registration is not 
invalid for non-appearance of t e o her party. 
{M‘oker*ee^ Fletcher and R^chatdson, JJ.) 
Gopeswar Pyne V. Hem Chandra Bose. 

67 I. C. 226 : 31 t. L. J. 447- 

—Si 34, 87 —Registration contrary to 
S, 0 ^-Effect. 

Non-compliance with the provisi ns of S- 34 
of the R gistration Act, in registering a docu 
meat, is a mere defect in procedure which is 
cured S. 87 of the Act. (Evans, J, C. and 
Lindsay, A. J. C) Ramji Mal v. Wazir 
Husain. 11 l. C. 925 : 14 0. C. 207. 

- 8 36 —Defect in procedure not fatal. 

No act in good taith will invalidate registration 
mere'y because of r^efe<'t in procedure. (Lord 
Dunedin.) Kanhaiyalal i/. Natiomal Bank or 
India, Ltd. 4 Lah. 284 : 46 M. L J. 497 : 

33 M. L. T. $49 :26 Bom. L. B. 12‘*8 : 
60 1. A. 162 ; 1923 P. C. 114 (P. G.) 

-- 8 . 36 —Denial of execution — Illiteracy. 

Statement by the illiietaie exi cutant of a sale- 
deed, that he sold only a part of the property and 
not the wb. le mentioned in the sale-deed, before 
the Sub-Kegl^t^ar amounis 10 a denial of execu¬ 
tion under S. 35 (3) of the Act. \Rossignol, J.) 

WAZIKA V. MUHaMADI. 

87 P. B. 1918 : 124 S. L. B. 1918 : 
46 1. C 161 :66 P. W. B. 1918. 

- 8 . Zb—Exetution by minor. 

An instrument executed by a minor cannot be 
admi'ted to regi^tration. (Wailis, C. J.. Abdur 
Rahim and Srinivasa Aiyar,JJ.) RagavachariaR 
o. Srinivasa Raghavachariar. 

40 Mad. 308 : 20 H. L. T. 407 : 
(1916) 2 H. W N. 363 : 36 I. C. 931 : 

31 M L. J. 676 (F B.) 

——8.85 —Endorsement as to age of execu‘ 
iant^l f proof of age. 

The endorsement bv a Registering Officer in 
the document that the execu'a't descriuea him¬ 
self as major is no proof that he was so, inasmuch 
as a Registering Officer is n^t bound to record 
the age of executant, under the Act. (Ltndsay, 
J, C. and Hafique, J.) Muhammad Hi sain v 
Lalji Singh. 35 1. C. 648 : 1 C. L. J 366' 

-- — 8 f. 85, 68 , and 87— Defect in procedure — 

PJot fatal to registration 

The executanis of a document refused to pre¬ 
sent it for registration and the grantee under the 
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document presei.ted it for compulsory registration. 
Suminoi'ses weie issued to the extcuiai ts who 
duly aipcartd and objected to itgislraimn. 
rhercupon registraiion was refused. On appeal 
to the Disirici Registrar and after a remand by 
him the document was registered under S 58(2) 
of the Registiation Act. //c/d, that any inegu- 
laiiiy or error in the procedure of the Registrar 
subsequent to ide presen ation oi the document 
did not vitiate the registraiion, and that ii was 
Cured under S. b7 of tne Kegistra ion Act 15 B 
L. K 2SK ; 4 I A. 106 ; 23 A 233 ; 2b A. 57, 
Ref. (/?u/i«so»», C. y and May Oung, J.) S. M. 
A. K, Chetty Firm v. Ko Tejk Ka. 1 Bang. 22 : 

2 Bur. L. J. 69 : 1923 Bang. 176. 

' ““ ■—S. 36 (3)—*' Assign," if includes donee. 

An ' assign * oi the executant under S. 35 (3) 
of tue Act includes a donee under a gilt aced, in 
tne event of the d nee personally admitting the 
e.\ecution before the Keg stering otuccr, a oced of 
gift can be rtgiaie.ed under S. 35 of ihc Act. 
(Fieuher and I'eunon, JJ.) Akshoy Chandra 
V. Manmatha Nath. 67 1 . c. 362 : 

20 u. W. h. ms! 

*8®* 36 etd 34— Limitation — Validily, 

A deed is validly registered ihoush it is pre¬ 
sented lor rcgislraiioij after ine period hxtd but 
the delay is excused owing to production of a 
false ceitificaie ot illness of the executant 
(Richardson and Walmsley, JJ.) i-'ROBHAT 
L.HANDKA SHOMR V. SHASHDHAR KUMAR GHOSE. 

40 1. G. 216, 

3®. 35 (3) and 87— Admission of execution 
by one of several executants — Kigtsiratiou. 

The re^^isiraiion ui a document on the admis¬ 
sion of execution by one of several executants 
IS irregular. Quiere. Whether the irregularity 
may be cured o> S. 87 of the Regisira i.»n Act. 
(Jwala Frasad, J.) SdEL Wazik Ali v. Mussam- 
MAT Mahimunnessa. 43 1. Q. 777 : 

4 Pat, L. W. 72.' 

-8. 35 (3)— Denial of execution by alleged 

executant, 

A Ktgisirar cannot register a document whose 
execution IS not adini ted by the executant. (Roe 
and Jwala Prasad, JJ.) Ebauut Ali v. Maho¬ 
med Fakebo. 3 Pat. L. W. 226 : 

35 1. C. 66 : (191?) Pat. 40. 

Ss. 36 and 77—/?c/«sa/ to register for 
failure to summon heirs of executant—Suit for 
declaration of a right to register. 

A document in favour of piff. was presented by 
pl£f. »o the Sub-Registrar for registration alter 
the deat J of the executant. Registration was re¬ 
fused on the ground ihat the heirs of the execut¬ 
ant had not been summoned by plff, under S 36 
Kegn Act. Plff. appealed t > the Dt. Registrar' 
who dismissed bis appeal. Held, that registration 
being refused on grounds other than demal of 
execjt on. a suit to enforce registration of the 
document would lie. (Grtff-n and ChamUr, JJ.) 
Hayat Ali v. Muhammad Sadiq. 16 I. C, 97: 

9 A. t. J. 766. 

-Si. 86, 73 and 77— Registration — Non-at¬ 
tendance of executants—Refusal—Appeal. 
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REGIS TRATION ACT (XVI OF 1908), S. 41. 

Where the parties to a d )cu nent did not ap¬ 
pear and the Sub-Registrar refused to register it on 
instructions from the Registrar and the latter 
refused to entertain an appeal. Held, that a suit to 
compel registration was maintainable as the relu- 
sal by ihe ^ub-Registrar was not due to denial 
of execution and as the order on appeal by the 


REGlSTRAflON ACT (XVI OF i908), S. 48, 
-Ss 47 and 60— Priority. 


Where a mortgage was executed and attested on 
January 19th, 1908, and another mortgage was 
executed and registered on January 4?2iid and the 
first mortgage was registered on the 23rd and 
its da'e was altered to the 23rd; Held, that the 


Isi mortgage was entitled to priority. {Mookerjec 
Registrar was a dismis>al ot the appeal 16 C. 189 ‘ Carnduff, JJ.) jADHt nandan v. Coer 

Dist and Chamfer, JJ.) Khadi.m Hussain - Kallyan Singh. 16 C. L. J. 61 : IS I. C. 053: 


V Bharat Singh. 


34 All. 315 . 14 I. C. 433 : 

9 A. L. J. 234 


16 C. W. N. 612. 

-Ss. 47.74 and 7b~~Priority—Salc~ En 

quiry under S. 74 —Sale-deed executed and regis¬ 
tered tn the interval. 

A sale-deed executed earlier but registered 
later owing ta proceedings under Ss. 74 and 7$ of 
ing an enquiry into the genuineness of a will ' tne Act takes effect as against a deed executed 


-S. 41, cl- (2) — Enquiry by Sub-Registrar 

into truth of will —Deposition of Witnesses — Ad- 
fni\sfhtltty in subsequent suits. 

Deposi'ions made before a Sub-Registrar bold- 


sought t ■) be registered are admissible in evidence 
in a subsequent suit as the witnesses before the 
Registrar were liable to be cross-examined under 
the rules. (IVallis, C. J. and Seshagiri Aivnr, J.) 
Lanka Lakshmanna v. Lanka Vakdhamma. 

42 Mad 103 : 35 M L J. 657 : 

(1918) M. W N. 9l3 : 49 I. C. 6^8 . 9 L. W. 98 


S. 47 — Optraiion of registered deed, 


and regisieied in the interval. {Martintau, J.) 
Hardwari Mal V. Shamhhu Nath. 52 I C. 99 .* 

7 P. L. R. 1919. 


date of —.Sni/ for Zar-i-chaharum. 

Where a nouse was sold on 20-1 1909 and the 
sale-deed presented for registration on 2l-i-1909. 
rcgislratior. completed on 29-1 1909. and a suit for 
^ai-i chaharuin br ughf on 28-1-1915 Held, that 
the sui was time barred the right to sue having 


-S. 47^Priorily of—Registered — Docu¬ 
ments — Effect. 

S. 47 of the Registration Act gives the deed 
priority over a subsequent deed registered be- 
iore the deed in suit was registered provided the 
previous one is registered within four months of 
iiscxecutioii {Reid, C J.) Bhagwan Singh v. 
Hakdia Singh. 153 P. W. R. i912 : 

185 r. L. R. 1912 : 16 I.C. 29 : 105 P. B. 1912. 


Ss. 47 and 50 -Sm»/ on unregistered 


accru..d to the plaintiff irom ihc date ol Ibe sale j —Attachment of moriga^ea pro- 

and not irem the date of completion ol pcrlics, after execution but before registration of 


iratioii. [Piggott and Walsh. 77.) Bindeshri v. 
SOMNATH Boadry. 35 1. C. 347 : 14 A.L. J. 382. 

-S 47 — Xivo sale-deeds — Conflict — T. P. 

Act, S. 4 1. 

When two deeds are executed one after the 
other and the second One is rcgisicicd before the 
fiir^t. the first deed (the one which is earlier in 
d dc) must prevail over the other, under S 41, 
T P Act should not be construed so as to conflici 
with S 47. Regisirati m Act. {Chainter, J.) 
MaTHUKAKALWAR I». AMBIKA DaT. 

25 I. C. 725 : 12 A. L. J. 993. 


j anoHur mortgage-deed — Priority. 

I Where unreg'stered mortgage is sued upon and 
I the raorigaiied properties attached between the 
I dates of execution and registration of a niorigagc- 
deed the unregi>tcred mortgage does not acquire 
' pr'oriiy over the registered mortgage cither by 
[ reason of the decite ihereon or by an attachment 
! order obtained in that suit [Abdur Rahim and 
1 Ayling, JJ). VeekaKVTTI KoVNDan v. Kama- 
I SAWMI Asari. 32 I. C. 481- 


I 


-3 47 —Priority of registration — Priority 

of execution -Conflict between. 

A moitgage-deed cxeciitid prii'r to a deed of 
sale but registered after regi'lrati m of the 
latter within the rime limited by the Rcgistiation 
Act. has priority over the deed of sale. {Plctcho 

and Newhould,Jj.) Amid Ali v. Abdul Mea 
Mozumuak. 42 1. C. 616 . 


I 


-S 47 —Date of operation of registration. 

Under S. 47 a r<. gisiered deed operates from the 
date ol its execution. (Or mond, 7.) Mapng 
SAN MiN V. Sanna. 37 I. C. 802 : 

8 But. L. 1. 98, 

-S. 4S—Priority—Effect of possession — 

Notice. 

When the usufructuary mortgagee of certain 
property purchased by ao unregistered deed of 


sale the equity of redemption and subsequently 
3.47 — Dale of operation of a An/xi/a 1 mouther person purchased the s»mc by a register- 

! cd sale-deed the latter 


and ptio ity of (tile tn case of different Kabalas. 

A duly icgistcred Kabala i perated from the 
date of Its execution and not from the date of its 
registration. Thus, there being two diflerent 
K ibalas one later than tti« other in favour of two 
different persons in respect of tlie same propeny, 
title under the first nas prioiity over title under 
the second though the second is registered prior 
to ‘he first and posse-'sion is delivered under it. b 
B. Ib5; 8 B. 182 not foil. 29 Bom. 42 ; 11 Cai. I2l; 
13 I, C- 653, Foil. {Chalterfi c *ind Ncwbould, J).) 
Kajani Nath Das r;. Ofajuddi Mulla 

37 I. C. 817 : 22 C. W N. 318. 


could claim no priority 
over ihe former if he was aware of the pos>essian 
of the former, and d>d not make enquiries as to 
the nature of his possession. {Hotmwood and 
Chapman, JJ.) U.MESH Chandra v. Umksh Chan- 

18 1. C. 46. 


-S. 48— Priority—Registered gift—Prior 

oral sale. 

Where a previous oral sale is made of certain 
property to the knowledge of a person who sub¬ 
sequently takes a registered deed ol gift it is not 
open to the latter to impeach the oial transfer 



1325 


CIVIL DIGEST, 1911—1923. 1326 


BEOlSrBATION ACT (XVI OF 1908), S. 48 

previously made or to claim the benefit of S. 48 
of tne Registration Act. {Abdul Raoof, /.» Yakub 
Jan V. Rahmat Nur. 62 I. C. 246 : 

132 P. E. 1910. 

-S. Registered mortgage or mortgage 

by deposit of title deeds. 

A raorigagee who holds a registered deed of 
tnongage caonot claim priority over ao earlier 
mongage created by deposit of tiile-decds as the 
English doctiinc of toe real estate prevailing 
-Over the equiiaole estate djes not obtain in India 
woere there is no distinction betwe^^n legal ana 
equitable estates. [.Rattigan and Rosstgnol, JJ.) 
Mks. Jbssie Movle Stewart v. Bank of Uppek 
India, Ltd. 3l P. E i9i6 : 34 I. c. 937 : 

215 P. W, E 1916 

■8. 48— Oral gift—Subsequent moftgage 
of same property — Priority, 

S. 48 of the Ke^n. Act, gives a subsequent re¬ 
gistered mortgage preicreoce over a prior oral 
gift not accompanied by delivery of possessiuo. 
lU P.R. 1900 Foil.; 9 M. 267 Dist {Johnstone, C.J. 
ana y.) Dost Mohammad Khan v. dost 

MVHAMMAD khan. 30 P. B. 19X6 ; 34 1. C. 920 : 

21 P. W. R. 1910. 

-S. 48— Priority — Oral and registered 

mortgage . 

Au oral mortgage is postponed to a registered 
mortgage, t/uiorwtfy,/.) Maung|3ein v. Ngwe Nu. 
6 L. B. E. 144 : x9 1. 0. 2 ; 6 Bur. L. X. 72. 

— —S. 48— Registered sate—Prior oral g ft 
with possession ~-i\ottce. 

A, the owner of a house worth more than Rs. 
100, gave it to the deft, in satisiaction of a debt, 
and put the deft, in possession A sold the house 
aitei wards by regisiered deed to the plff. who 
sued lor possession. Held, that as the house was 
given over to deft, in satisfaction of a debt, and 
the deft, was in pjssession, the piff. must have had 
notice of deft’s, constructive right, [Ormond, J,) 
Maung sit Yin v, Maung Bin. 12 I. C. 906 : 

4 Bur. L. T. li*7. 

— — 8. 49. 

Affecting such property 
Collateral fact. 

Comprom s* petition. 

Construction 
Essential terms. 

Moveable and immoveable. 

Possession under unregistered deed. 

UiBoellaneous 

Affecting such property. 

-Ss. 49, 17 (1) (b)— Affecting such proper¬ 
ty—Memorandum of deposit of title-deeds. 

Where a moitgage by deposit of title-deeds 
was followed by wriMng accompanying the 
deposit but which was oot regist<^red. held, that 
the writing was inadmissible in evidence and 
that fhe mortgage was ineffective {Macleod and 
Coyajee, JJ.) Chunnilal Someshwar Bhatt v. 
Vithaldas Karsandas. 24 Bom. L.E. 502 : 

1922 B. 440 

-—S. 49— Affecting suoh property — Unre- 

_gistered agreement to lease^Inadmissible in 
evidence in a suit for specific performanee. 


EEGISIRATrON ACT (XVI OF 1908), S. 49— 
Affecting suoh property. 

An unregi>tered agreement to lease which is 
meant tj taKe effect as a present demise cannot 
be receive^ in evidence in a suit for specific per¬ 
formance of its provisions when the document 
comes under S. 17 (I, (d) and is hit by S. 49 (c) of 
the Act. {Rankin, J.) Sanjibchandra v. ‘^antqsh 
Kumar. 49 Cal. 507 ; 1922 C. 436. 

-S. 49 io)—Affecting such property—Unre- 

giitered sale of equity of redemption. 

An unregisteied sale of an equity of redemp¬ 
tion caniiut be admitted in evidence to pro'e the 
sale or the satisfaction of the debt. {Chitty and 
WalmsleyyJJ.) Hustama z;. Jamier. 62 l.C 668: 

23 C W. N. 613. 

-S. 49 (c)— Affecting such property. 

A decree lor specific perlormance of an agree¬ 
ment to lease does not affect the land. It is an 
ordinary decree of the Court of Equity, which 
according to the ordinary rules acts tn personam 
and the execution of the decree is not by affect¬ 
ing the land but by suitable process against the 
deft, if he is io contempt with reference to the 
decree of the Court. {Fletcher and Newbould, 
JJ.) Harinath Bannerjee V. Pramatha Nath. 

421. C. 633. 

-Ss. 49 and 17— Affecting such property^ 

Unregistered lease —Possession. 

A Icaie lor more than 1 year being compul¬ 
sorily registrable under S. 17 it cannot be admit¬ 
ted in evidence ol any transaction affecting the 
property and therefore, it is inadmissible even 
lor proving the demise. \Coxe and Teunon. JJ.) 
Kanai Mandal V. Sayama Charan. 10 1.0. 892. 

S. 49 -Affecting suck property^Lease- 

deed. 

An unregistered deed of lease comoulsorily 
registrable is not admissible in evidence. Oral 
evidence to prove the terms is excluded {Broad¬ 
way and Abdul Qadir, JJ.) Lala Moti SaGar v. 
DhaNNa Mal. 1922 Lah. 329. 

-S. ^9—Affecting such property—Admis¬ 
sions, unregistered deed. 

In an ejectment suit, if the deft, admits the 
terms of the 1-ase, the production of the docu¬ 
ment is unnecessary and an unregistered lease 
d-es not affect the deft’s, admission. {Shadi Lai 
and Martineau, JJ.) BanaRSi Das v. Bul 
Chand. 57 I. C. 262 : 2 U. P, L. B. (L.) 121. 

-Ss. 49 (c) and 17— Affecting such proper- 

ty—Immoveable property-Unregistered deed. 

An unregistered sale-deed of immoveable 
properev of ihe val-ie of Rs. 100 or more is not 
admissible in evidence to affect the interest of a 
person who is not a party to the deed. {Broad¬ 
way, J.) Ram Singh v. Bat an Singh. 

HOP W. R. 1916 : 36 l.C. 374 : 

78 P. L. B. 1917. 

-49 and 17 (1) (b)— Affecting surh pro- 

perty^Document partitioning immovable pro¬ 
perty above Rs 100—Non^registration. ’ 

Where a document which purp orted to convey 
property more ihan Rs. 100 in value was not 
registered. Held, ti at the document was inad- 
) missible in evidence for any purpose tending to 
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BEOISTRATION act (XVI OF 1908), S. 49— 
Affecting such property. 

indicate the ownership or possessioo of it 
{Chevi$ ana Lc Hossignol, JJ.i Jai.%:al v, Beli 
Ram. 3d F.B 1918 : 33 I C. 948 : 

82 P. W. B. 1916 

-S Affecting inch proper ty — Mtan 

ntg of. 

An unregistered document of partition dividing 
the properlieb by metes and bounOs which is in- 
admissible (or want of legistrati^ ii to prove that 
pariitiun is admissible in ev dei ce to prove 
unilateral declaration of an intention to divide 
thcehy. 23 M. L. T. 307 ; 19 M, L. J. 228 : 30 M. 
L J. 404 foil. 30 M.L.J. b2 : 30 M.L J. 404 doub i d. 
Per bpencer, J —S. 49 of the kcgi^ r^uon Act 
has to be read in the light oi S 17 of tne same 
Act and S. 91 ot the Evnici ce Act If this is done 
ihc wo'd ah'eciing wul oe seen to be oiny a com - 
pCi dious teim ex ressing “purpo Img or operat¬ 
ing tj create, dcclaie. assign. 1 mit or extinguish 
whether m present or in luilher, any right, iitlc, 
or interest wheiher vested or contingent. " 
{Spence*' and Venttatasubba R.io, JJ,) Atlui'U 
SAKA'^WATAMMA V ATLUkU 1 AbDAVVA. 

16 L. W. 418 : 46 Mad. 349 : 44 M. L. J 46 : 

I9:d3 Mad 297. 

—-S. ^9-^Affectiitg such property. 

The c tablishinei t of a talc b> adverse 
possession is a transaction adeciing iinmoscable 
property. Aiya* and kuntarnswami 

Sasfri. JJ.\ Muthu Kakuppan Samoan v. 
Muthu Samuak. 36 Mad. > 168 : 2o I. C. 772 : 

1 L.W. 764 : 16 M L T. 344 : 
|1914> M. W. N. 768 : a7 M. L J. 497. 

--S. 49 Affecting such property — Unre¬ 
gistered Bcnaini transactions. 

A document simply proving that another 
document was only a benavii one is admissible iu 
evidence even d unregi.'^tered as it is not used as 
evidence of any transBcti< n atiectiog land. 
{Avting and Hannay, JJ 1 YkkkaOUNTLA 
SESHACKAKLU V. M'JKUMALLAH Chinniah. 

96 1. C. 721. 

-Si 40 and 17 —sueh ^rn^erfy— 

Compromise—Covenant to pay. 

U. dcr an unregisiercd compromise deed the 
deft, admitted Ms ownersliip of certain lands 
under a prior conveyance covenanted to pay a 
certain annuity and n deiault, to reonquish the 
property, f/t/d. that the deed could be e. inrctd 
so far as the claim for paym»*ni ol the annuit> 
and for specific performance of the agreement lo 
lelinquish were cjncetncd but not in respect oi 
theciaimfor possession. ySundara Aivor ottd 
Sadasiva Ai^ar. JJ.\ Kaknam 1^’ahthasa rathv 
7 '. Karnam Bakatham.ma. 10 I, c. 881 . 

49 (a) and 60— Affecting such 6ro- 
perty—Unregistered saU-ace.d. 

d An unregj'tered sale-deed with respect to 
immoveable property crea.cs no interest in the 

purchaser and cannot pievail against a subse¬ 
quent registered sale deed-even with notice of the 
m nor umegistered deed. 20 M. 335 p n 
{densonand A'idur Rahim, JJ.\ Hajkb Xacka-’ 
RAYA Sett v. Chunu Pandaram. 91 c. 66 : 

9 M.L.T. 270 ! 


BEOISTRATION ACT (XVI OF 1908). 8. 49— 
Oollateral fact. 

-S. Affecting such property—Deed of 

partition — Want of regtstration. 

Where the ca'-e wa*'based leallvonthe Kar- 
urttama, which was virtually a deed ol paitnion 
.iffecliog the prcp^'ity valued ovei Ks. 100. Hetd, 
without registration it was inadmissible in evi¬ 
dence because the evidence in the ca>e did not 
go to prove that it was acted on, and it was 
produced lo prove no collateral pa* poses. 
(30 M L J. 362; 30 M.L. [.02; 15 M. 336. 
{Prideaux, A.JC.I Abdul Rahimakm/. Sk. Kawa- 
Doo. 1922 Mag 236. 

-S. 49 (c)— A/fcc/itig sueh property — 

Whether lessee under uurtgtsteted hase can 
resist eiectmt nl. 

A lessfe cannot re ist an (jeefment by relying 
upon the iea«e which serves him >n po'*>eHsioQ 
for an indefin te period and the regisiralion of 
which IS lluis con pulsnry inasmuch as the 
unre gistered lease does nit under law aflecl the 
land »t lelate^ to. \batlltc, S. M and Ivftcdy, J. 
3/.) Ram Pkasad V. Sabjoo. 86 1.C. 642: 

1 O.L.J. 686. 

- 8 . ~ Affecting such profe>ty—Unre- 

gts'cred ^(ir/i7;on deed — Admissibility — Oral 
evidence. 

Whcie a partition deed ba.« been acted upon, a. 
sun for sptcihe perionnancc is maintainable and 
the died though unregisteied is admissible in 
evidence as proof ol partition. (/)as and Mac- 
pherson^Jt.) NaND Lal Mahtoni/ Uhanuk- 
DHARl Mahton. 4 Pat. LT 667 : 1924 P. 244. 

- B. 49- such property—Vnte- 

gislcred mortgages’-Loss of ciocutnenl —Secon¬ 
dary tvidenu. 

Secondary evidence of a lo't un^egi^tcred 
document affecting an interest *n an immoveable 
property an"! therefore lequiied 10 be ugis'ered 
is nut admissible in ev’dence ot any transaction 
afiecting such property. Bu such evidence is 
admissible to piOv e the di cuinent so far as it 
evidencts an Olal agieemeot not ailec iiig the 
land or any «ii»erest in land. (Urmond, O C.J>) 
Ma Pan v. Ma Shwe Tint. 44 I C. 91. 

Collateral Fact. 

-S ^d—Collateral fact. 

Though S. 49 ol the Ktgi>tration Act debars 
the admissibility of an uiircgisiercd document 
affecting immov«abie property ii can treat it as 
cvid» ncc and may >till be admissible tor a colla* 
icial purpose such as the quesiion as to the date 
on which p sscssion was taken. [Piggott and 
IWitsh, jt.) Abdullah Khan r Mahaumao 
Maquul Husain. 46 A. 066 t I B. 4 A 260: 

21 AL.J.6S8 : 1923 A. 603 (2). 

- S. 49 Id— Collateral fact— Nature of 

posses: ion. 

A deed of relinquishment in respect 0 ! in mov- 
■ ible property though unresistered is admits blc 
in c\iclence not hr the purpose o^ proving the 
transicr bui lor the purpose ot showing the nature 
ot the pcsses.sion held by a parlv. yTudball and 
Walsh, JJ.) Jhaksfhu V Kutbamani 39 All. 696 : 

42 1. C. 713 : 16 A. L. J. 76L 
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&£6ISTBATI0N ACT (XVI OF 1908). S. 49—Col¬ 
lateral faet. 

-S. 49 (c) —Collateral fact — Partition^ 

An unregistered deed of partition may be used 
to evidence the fact of partition but not its terms. 
[Scott, C. J and Beaman, J.) Chotalal Adit 
Ram V. Bai Mahakorb. 4^ Bom 466 : 

40 I. C. 83 : 19 Bom L. B 322. 

-8. ^9—Collateral fact—Unregistered gi^t 

— Admissibility—Nature of possession. 

An unregistered deed of gift of immoveable 
property exceeding Rs. 100 could not affect anv 
immoveable property contained therein or He 
received as evidence of any iransacti m affecting 
the property. But it could be admitted in evidence 
for a collateral purpose, the nature of the 
donee’s possession. [Moohrjee and Buokland, JJ.) 
JAGANNATH V. Chandni Bibi, 26 C. W. N 66 : 

67 T. C. 31 ; 34 C, L. J. 432. 

-S. 49 (c)— Collateral tacts — Proof. 

Where the purchaser of property worth more 
than Rs lOQ is given possession under an un¬ 
registered sale, the deed of sale is admissible to 
prove the fact of possession, ['^eunon and Chou- 
dhuri, JJ,) Jainadoin v. Salimaddin Munshi. 

67 I. C. 966. 

-—8. 49 (c) — Collateral fact — Personal 

liabilities—Unregistered agreement to lease. 

Although an unregistered agreement for fhe 
permanent demise of a land cannot be used in 
evidence for the purpose of affecting the land it 
is not inadmissible in evidence for anv purpose 
whatever It can be looked at for adjusting the 
I^ersonal liabilities of the parties in a suit f r i s 
Soecific performance. (Fletcher and Newhould, 
JJ.) Harinath Bannerjbe V. Pramathanath 
Dey. 42 I. c. 633. 

- 8 . 49 (c)— Collateral fact — Possession. 

Where an immoveable property of less than 
Rs, 100 in value is sold by delivery of possession 
and an instrument of sale’s also executed but not 
registered, the instrument is admissible as 
evidence under S. 91 of the fiividence Act to show 
the nature and terms of th** transaction; though 
it confers no title to the property. (Richardson 
and Walmsley, JJ.) Juman v. Mahomed Nabi- 
NEOAZ. 41 t. C. 779 ; 21 C. W. N. 1149. 

--—^S, 49 —Collateral fact. 

So far as a document of family settlement 
declares what the shares of the parties are to be 
hereafter its registration is compulsory and in 
order t<) show what those shares are to be it is 
inadmissible in evidence but it is admissible for 
the purpose of showing what the original shares 
were. (Scott Smith and Moti Sagor, JJ.) Karau 
CHAN on. Mt. Har Kour. 1923 Lah. 371. 

—-S. 49 —Collateral fact. 

An unregistered deed of lease for more than a 
year, although inadmissible in evidence as a 
lease, or for proving title, it may be admitted for 
proving an admission contained therein. (Shadi 
Lai, C, J. and Wilberforce. J ) Devi Dayal v 
Wazir Chamd. 61 I. C- 326 : 

3 V, P. L. B. (Lah.) 44. 

-8. 49 (c )—Collateral fact—Nature of 

property—Unregistered deed. 

C D— VOL. IV 84 


BEGISTEATION ACT (XVI OF 1908), 8.49—Col- 
lateial fact. 


It is not ope^ to a party to refer a deed of sale 
w 'icn is,inadmissible in evidence for wai.t uf re¬ 
gistration for the collateral purpose of ascertain¬ 
ing the nature of toe property sold. (Broadway /.) 
Godha Ram v. Pahma Nand. 61 P.LB. 1919. 

-- 8. ^9—Collateral fact—Nature of pos¬ 
session—Unregistered gift 

' An unregistered deed or gift which is inadmis¬ 
sible in evidence for want 01 registration is in¬ 
admissible even for a collateral purpjse, e.g., for 
the purposes of proving that ihe donee look 
P'S'jession and held adversely the property irom 
the date of gift. (Shah Dtn. C. J ) Su. jan Das 
V. Ganda Mal. 44 I C 689: 13 P WB 1918. 

- Collateral fact Covenant to pay 

dower-Amount of dower—Unregistered docu¬ 
ment. 

An unregistered deed oi a sale executed on the 
date of the marriage in lieu of dower nurporling 
to convey properties in lieu of Rs. l.OOu hxed as 
dower, is admissible m evidence lo prove the 
collateral purposes : (1) of the amount of dower 
and (?) the personal obligation to pay that sum- 
(Broadway, J.) Muhammad Baksh v, Mussam 
MAT Amir Begam. 44 I. C. 83? : 23 P. B. I9i8.‘ 


-S. 49 (o —Collateral facts—Payment of 

earnest money—Applicability of S. 49 of Regis¬ 
tration Act in suits for refund of earnest money. 
An un.egistcred document required to be re¬ 
gistered under S. 17 of Registration Act, can be 
admitted in proof of payineoi of earnest money 
in a suit for refund of earnest money. S. 49 of 
Registration Act not bcii g applicable to such a 
^ult. (Shadilal and Broadway, JJ ) ChhuttaN 
Lal V. Mulchand. 18 P. B, I9l7 .37 l. c. 622 . 

88 P. W. B. 1917* 

« 

- Si. 49 (c) and 17 (1) (n—Cotla/eral fact— 

Nature of possession Unregistered gift. 

An unregistered instrument of gi t requirinie 
registration under S. 17 ( 1 ) (a) is inadmissible in 
evidence to prove the gut or to prove the adverse 
possession of the donee from the date of gift 
No secondary evidence of such gift could be pro¬ 
duced. (Reid and Chavis, JJ.) Jaman v. Chan- 
DiYA Ram. 6 b P W. B. 1913 ; 48 P. B 1913 • 

18 I. C .918 ; 196 P. 1. B. 1918! 


•±0 


ici x^onaierai fact-Nature of 
possession—Lease for less than a year— Admissi¬ 
bility to prove characur of possession. 

Ab unregistered lease for less than a year can 
be admitted in evidence for proving that the 
occupation of the lease premises was perm ssive 
and not adverse. S. 4 of the T. P Act would not 
make S. 1U7 of the Act. part 01 S. 17 of the Regis¬ 
tration Act so as to make a lease for less than 
a year compulsorily registrable if it is to be used 
as evidence of the permissive character of les¬ 
see's possession. (Wallis. CJ., Ayling and Krish- 
JJ.) Rama Sahu v, Gowro Ratho 

12 L. W. 649 ; (1920) M W.*K 711 • 
B9 I. C. 360 : 29 M. L. T. 10 : 44 M W :* 


39 M. L. J. 6SM (r.B.). 

— --9. Ad—Collateral fact—Contract to sell 

—Unregistered sale-deed for less than one hun¬ 
dred rupees Admissibility to prove contract of 
sale. 
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BEOISTBATION ACT (XVI OF 1908), S. 49—Col¬ 
lateral (act. 

An unregistered deed of sale of immoveable 
property for Ie?.s than one hundred rupees | 
(hough inr^peraiive under S 64 of Transfer ot 
Property Act where delivery has ni;t been made 
is still admissible in evidence to prove the con¬ 
tract of sale {Bakewell and Pitillips, JJ.i 

POOMALAI UdAYAN V. KaRUPPA SERVAI. 

34 1. C. 921 : (i916i 2 M. W. N. 136. 

■-Sa. 49 (c) and n [h)—Collateral fact — 

Division of itatus. 

Wnete a document of partition that ought to 
be registered is not registered, it is inadmissible 
in evidence to prove even the divided status of 
the members of the family. {Wallis^ C. 
Seshagtrt Aiyar and Kumaraswami Saitn^ 77.) 

AYAKUTTI .MaNKONDAN V. PEKIASAMY. 

2 L. W 1184 : 31 I, C. 6L5 : 3 M. L. J. 404. 

-Sa. 49 (c) and 17— Collateral tact — Rent 

agreed—Admissibility of unregistered lease to 
prove occupation rent. 

An unregisteied lease is not only inadmissible 
under S. 49 to prove a lease, but also to prove 
rent agreed to be paid. {Tyabji, 7.) Govinda- 
SWAMt PiLLAI V RAMAS.\MI AiYaR. * 2 5 

18 M. L. T. 483 : 31 I. C, 601 : 2 L. W. 1186. 

-8s. 49 ic) and 17— Collateral fact. 

For determining what would be a fair occupa¬ 
tion rent of the property demised, an unregistered 
lease, CO pulsoillv regi-trable, is not admissible. 
35 M. 6.1, Fi>II. 31 A 276, Dist. {Tyab/i, 7.1 Anna-. 

MALAl CHETTY V. POOSARI SUPPIA. 2 L. W. 1016 : 

31 I. C. 279.09161 1 M. W. N. 6 . 

— 8. A^^Collaleral fact—Nature of pos¬ 
session— Unregistered sale deed. 

An unregistered sale deed is not admissible 
even for showing the nature ot possession ol 
the vendee. 17 M. L. j. 469, Foil (Seshagirt 
Atyar aw4 Knmaraswami Sistri, JJ.) Muthu- 

KAKUPPAN SAMBAN V MUTHU SaMBAN . 

88 Mad. 1158 : 1 L. W. 754 : 16 M I. T. $44 : 

, (19U) M. W. N. 768 : 25 1. C. 772 : 

37 M. L. J. 497. 

-S. 49 {o)~-Collateral jact—Nature of 

possession—Admissibility of unregistered lease. 

A lease compulsorily registrable is ioadmissi* 
ble wiihout registration to prove the nature of the 
pos>es3ion. {Sankaran Nair and Bakewell, 77.) 
Yuruva Venkata v. Madi Veeramma. 

23 I. C. 376 : 15 M. L. T. 192. 

-Ss. 49 (c) and 2 a)—Collateral facts— 

Agreement to lease. Proof of. 

An agreement to lease is a transaction affecting 
immnve'>ble piopertv and therefore requires re- 
giitration. An unregistered leas^j-decd cannot 
also be used as evidence of an agreement to lea^c. 
(Sadasiva Atyar and Tyabji, JJ.) Vasudeo 
Reddy v. Naleappa. 15 m I. T. 320 : 

23 I. C. 336 : 1 L. W. 296! 

-8. 49 io)—Collateral fad—Nature of 

possession. 

Per Abdur Rahim, 7.T-The Registration Act 
prevents documents of certain classes having any 
cHeci unless they arc registered and does not deal 
with questions of evidence pure and simple. An 


BE0I8TEATI0K ACT (XVI OF 1908 j, 8 . 49—Cpl- 
latsial fact. ' ‘ 

unregi-tered document can be admitted to prove 
the circuti stances in vhich the property came to 
be in possession 17 M, 456, Foil. Per Miller, J — 
An unregistered document ii iiiadmissinle in evi¬ 
dence to prove the nature ol Ihe pv^ssessiou or the 
ciicumsl'%rices in which a person came into pos¬ 
session of the properly. [Abdur Ruhtm and 
Miller, JJ.] MUTTA Vencatachalapathy V. 

PYINDA VbNKATACHALAPATHY OANU. 

17 1. C. 987 : 12 M. T. 579 : 23 M. L J. 652. 

-8. 49 {c)~-Collaleral facts—Unregistered 

sale —Contract of salt. 

If an unregi lered sale deed contains a promise 
to execute a sale deed on stamp papers it is ad- 
mis-'ible in evidei ce in a suit lor specific perior- 
mance. (bun^/ura Aiyar and Sadasi^ a lyar, JJ.) 
Mangamma V. Kamamma. 37 Mod 480 : 

12 M. L. T. 262 : 16 1 C. 587 : 

(1912) H. W. N. 917. 

-S. 49 (c)— Collateral fact—Damages for 

use and occupation — Unregistered lea-'e. 

An unregistered lease deed wnich is compul- 
sonly registrable, and which is not admissible in 
evidence to prove its terms is admissible to prove 
collateral matters such as damages for use and 
occupation. {Bensrn and Sundara ^^tyar, JJ.) 
^WAMINATHA MUDALI V. SlVlGAMl ACHl. 

11 1. c. 23. 

-S. 49— Collateral fact — Unregistered 

deed admissible to provr agreement. 

Unregistered lease could be accepted as evi¬ 
dence that the parties had come to an agreement 
I' at a lease was to be given. {HaUifa\, A J. C.) 
Maktumbi V. Anant Ram. 1923 Nag. 73. 

-8. 49 (c) ~ Collateral facts — Lease unrc‘ 

gisleted—Covenant to p'ly for improi ements — 
Admissibility. 

An unregis'ercd lea«e is admissible in evidence 
to prove a collateral fact but this must be inde¬ 
pendent one and noi based on ihe conditions in 
(he instrument. An unregistered lease is inadmis¬ 
sible to prove a covenant to pay co npeosation for 
improvements by the lessee. [Mitra. A. 7. C.). 
Kalicharan V. Lal Inpar Singh. 

46 I C. 923 : 15 N. L. B, 3l. 

I-S. 49 (c) — Collateral fact—Unregistered 

tease—Relationship of landlord and tenant. 

Though a lease maybe inadmissible in proof 
of its terms, it may atill be used to prove the rela¬ 
tionship of lindlord a<id tenant. .4. 7. 

C.) Raghoba V. Palhoba. 45 I C. 917. 

---8. 49 (o )—Collateral fact—Relationship 

of landlord and tena»*t—An unregistered tease. 

An unregistered deed of lease is inadmissible 
to prove the terms governing the rflationship of 
landlord and tenant; but such relationship may 
be shown by other evidence. (Batten, A. C J.) 
Anjuman Isla.nua V. Hisamal, 29 1. C. 66 : 

9 N. L. B 179. 

-S. 49 (c)—Collateral fact—Lease unregis¬ 
tered. 

An unregistered lease though not admissible to 
affect the property leased, isyeiadn issible in evi¬ 
dence for collateral purposes, i, ^ , to explain the 
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HBGISTRiTION ACT (XVI OF 1908J, S. 49^ 
Collateral faot. 

circumstances under which the lessee got into 
possession. {Kanhaiya Lai, A. 7. C.l Ram SARt^p 
SURAj Din. 30 I. C. 258 : 2 0. L. J 276 

S ^^’^CollaUral facts—State of mind^ 


Registered instrument—Admissibility of, to prove 
collateral purpose. 

An unregi>tered instrument, though inoperative 
as a deed of transfer of properly, can be looked at 
for a collate a) purpose, for example to ascertain 
the executant’s state of mind on or ab ut the 
time of iis execution. [Piggott, J C. and Lindsay, 
A. J, C.) Mir Syed Husan v. Taiyaba Begam. 

26 I. C. 647 : 1 0. L. J 691. 

-S. 49 — Collateral facts—Unregistered 

sale—Contract of saU'-Unregistered saU’^deed 
in evidence of contract affecting properIv. 

Where tnere is a contract in itself affecting 
property, an unregistered sale-deed is inadmissi 
ble in evidence to prove the contract. {Sharfud- 
din and Roe, //.) Madhursah v 2hag SAh 

1 Pal. L. J. 455 : S7 I. C. tf94 : 2 Pat L. W. 441. 

1 

-S. 49 ( 0 )— Collateral fact—^^aiure of 

possession—Unregistered lease. 

All unregistered lease is inadmissible in evi- 
/dence to prove the permanent nature of the. ten¬ 
ant’s possession. {,Maung Km, J.) MaUNG Po O 
V. R. Muniandy Servai. 42 I. C. 375 

Compromise petition. 

——S. Compromise petition to Court — 

Unregiste'ed compromise deed in mutation pro 
■ceedtng—Admissibility in evidence—Order of Re 
venue Court cased on such compromise, if confers 
■ title. 

An unregistered deed of compromise in a inuti- 
tion proceeding is not admissible in evidence of 
title by reason of S 49 of the Registration Act; 
an order of a Revenue Court based on such a 
deed also confers no title. (Knox and Piggott, 
Jj.) Rustam Ali Khan v, Gaura. 

33 All. 728 : 12 I. c. 109 : 8 A. L. J. 918. 

'Se.49 and 17 (2) (6)— Compromise Petition 


do Court — Whether requires registration. 

A peti ion to ihe Court does not require. regis¬ 
tration and is admissible in evidence where the 
Court impliedly incorporates the terms, of the 
petition int i its decree. 22 M. 508 (P.C.) Ref. The 
•petition forms a part of the pleadings and is in¬ 
corporated as such into the judicial record. 
[Rattiganand Leslie Jones, JJ.) Robert Ski.sner 
V. James Skinner. 91 P. a. iei5 : 

311. C. 587 : 211 P. W. E. 1916 

———8.49 —Compromise petition to Court — 
Decree dealing with properties other than those 
in suit. 

So far as a compromise decree relates to pro¬ 
perties within tne scope of the suit it operates as 
res judicata, but when it lelates to properties 
outside the scooe of the suit, if the terms of the 
compromise are embodied within the decree it is 
.evidence of an agreement to transfer an interest 
in the property. In such a case the compromise 


EEGISTBATION ACT {XVI OF 1908), S, 49— 
Essential terms. 


CoDstrnction. 
8. 49— Construction. 



36 1, C. 290 ; 11917) Pat. 161. 


The provisions of S. 49 ol this Act do not affect 
the admissibility of the evidence regarding the 
contract of sale of immoveable property of less 
than one hundred rupees where the deed is not 
registeied and delivery of possession has not 
been given because b. 49 relates only to docu¬ 
ments compulsorily regi&trable under s. 17. 25 

I C. 772: 38 M. 1158 Disl. [Bakewell and 
Phillips, JJ.) PoOMALAi Udayan V Karuppasbr- 
VAi. 34 I.C. 921 : (1916) 2 M.W. U, I36. 

8s. 49, 59 to 61 — Construction—"in 

accordance with the provisions of the Act"—Scope 
of. 

The words ‘‘In accordance with the provisions 
of the Act” ii. S 4y of the Act refers only to the 
sections relating to procedure on admitting to 
^^^filstration,! e., Ss.59 to 61 and not to admission 
t > registration.The certificate is generally conclu¬ 
sive of the registration,though it may be set aside 
in case of fraud. Wrong acceptance of a docu¬ 
ment does n it invalidate registration. [Benson 
and Sundara Aiyar. JJ,) VtERAPPA v. Kadire- 
SAN. (1913) M. W. N. 625 : 24 M. L. J. 664 • 

20 I.C. 385 . 14 M. L.T. 237. 

-8. 49 Construction. 

of a compulsorily registra¬ 
ble document leads to two consequences, ( 1 / ft is 
inadm ssible in evidence of any transactioo affec- 
nog iin nnveaole property and (2) it cannot affect 
immoveable property comprised therein. The 
entry ol an unregistered but compulsorily regis¬ 
trable agreement in a decree or order ol Court 
would be relevant to prove the agreement 
[Abdur Rah m and Ayling, JJ.) Ravula PAkti v, 
Ravula Parti. 36 Mad 46 : 21 M. L. J. 870 • 
10 M.LT 232 : 12 I. C, 8.7 : J911) 3 M.W N. 266.' 

-8. Constiuction—Optional registra¬ 
tion. * 

A deed of gift or transfer of sir land without 
reservation oi occupancy rights and of other oro- 
pferty as well, would be wholly inoperative artd 
wh.illy inadmissible in evidence only by reason 
of the piovisioiis of S. 49, which apply ooly to 
documents of which registration is compulsory 
under S, 17 of the same Act. They do not lorbid 
the operation or admis ibility in evidence of 
documents of which registralioo isoptio. al under 
S. 18. and a Will is such a document. Provided 
therefore that the Will has been properly proved 
It can operate m respect of ali property mention¬ 
ed in It which the testator was legally competent 
to devise, even if it was illegally reeis.ered 
[Haitifax and Pridcaux, A. J. Cs.) Murudas 

Haridas. q2 I. 0. 246. 

■8. 49— Construction, 

The RegUiration Act excludes from evidence 
unregistered documents of cer;ain value A re 
gistered deed ol sale not only makes the transfer 
but also proves n. ^Stanyon,A J. C.j Dinanath 
V. Manbodhi. 36 I. C. 647 : 12 N. L. E. 139. 

Esteatial cermi. 

-—Sa. 49 and 17—Essential terms—Proof— 

Sa/g of land under Rs^ 100 fn value^Secondary 
evidence^ if admissible. 
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BEGTSTRATION act (XVI OF 1908), S. 49— 

Essential termB 

Per Br.aman^ J. {M^cUod^ J contra)—Neither the 
oTif’inal unreK'Stered s'*le deed of sale of property 
for less than Rs 100 nor secondary evidence of 
it is admissible to prove the «ale which however 
could be proved by proving delivery of posses* 
'sion. {Beaman and Macleod. JJ) Dawal v. 
Dharma. 41 Bom. fi60 : 41 I. C 273 : 

19 Bom. L. B. 622 

--S. — Essential terms—Unregistered 

Ica-e—Oral evidence. 

An unregistered lease-deed is not admissible to 
prove that the property to which it relates was 
leaded for three years nor can ora! evidence of 
the lease terms be g'ven {Leslie Jones and IVH- 
herforce JJ.) Niadak Mal v. Rank. 63 I. C. 90. 

-- Sa. 49, 17 —Essential terms—Evidence 

Act, S. 91 —Unregtstered ag*^eement to lease—Suit 
for specifio performance — Damages. 

An agreement to lease, being unregistered is 
inadmissible in evidence and is also a bar to the 
reception of evidence both as regards a claim for 
specific perf >rmance and a claim for damages. 
35 M. 63 • oH : 17 M. 456. Not f dl. {Wallis, C. 
J and Oldfield. J.) Streeramulu Naidu v, 
Hamaswami MudaliaR. 42 I. C. 948 : 

33 M. L. J. 696 

• 

- S. Essential terms—Unregistered 

lease — Evidence. 

A I essential term of a tenancy cannot be prov¬ 
ed by an unregistered leAse-deed which is inad¬ 
missible for want of registration, nor by any 
secondary evidence. {Ayiing and Tyabji, JJ.) 
Kand 'RI Venkata Seshaya v. Adam Sab. 

26 I. C. 661 

« 

Moveable and immoveable. 

-S ^9—Moveables and im***ovcables — Un¬ 
registered document— Admissttility as regards 
moveables* 

The fact that the agreement relating to both 
immoveable and m iveable propety had not been 
registered d es imt prevent the party entitled 
from suing on that d >cuinant in respect of the 
moveable property. 15 Mad. 336, Foil. 18 Bom. 92 
Foil, ('ico/i, C. /. and Hayward, J.) Hanmant v . 
HamaBai. 61 1. V. 954 : 21 Bom. L. B. 716 

- 8i, 49 and 17, lB~-Moveables and im¬ 
moveables. 

Settled rule is that a document which as a 
whole requires registration contains separable 
parts which do not require registration, those 
parts may be admitted in evidence to prove 
transactions which ex-hypothesi do not arfecl 
immoveable property of value ot Ks. 100 or 
upwards. {Beaman, J.) Hopemills, Ltd. r. 
Kovasji, j. Ready Money. 10 I. C. 748 ; 

13 Bom. I. B. 163 

-S. A9-~Moveable and immoveable pro' 

perty. 

An unregistered deed of conveyance of im¬ 
moveable property and moveable property is not 
admissible in evidence even in regard to the 
moveable property if there be no separate or 

distinct transaction concerning the moveables and 
the document has been read as one whole. 68 
P. R 1886 ; IS M. 336 Foil. Though an unregister¬ 
ed document may be admissible for a collateral 


BEGI8TBATI0N ACT (XVI OF 1908), S. 49—Poi- 
sessioo under unregistered deed. 

purpose it cannot be used to establish directly 
title in any part of the property conveyed. 4 L. 

B. R. 803 ; 9 L B. R. 383 Dist. {Shadtlal and 
Jones, JJ.) Bevan Petman v. Ganesh Das. 

49 F. B. 1918 : 144 P, W. B. 1916 : 

34 I C. 542 : 149 P. L. B. 1916. 

-S 49 —Moveables and immoveables — Un¬ 
registered document. 

Where a document has the effect of turning 
joint tenancy into tenancy in common it needs 
registration and could not affect immoveable pro¬ 
perty unless registeied nor does it affect m<.Teabies 
unless they were in’cnded to be separated apart 
from immoveables. {Wadis, C. JSadastva Atyar 
and Seshagtri Aivar, Jj^] PoTHi Naickan v. 
Nagganna Naicken. 30 M. L. J. 62 : 

19 M. L. 1 50 : ( 19l6i 1 M W. 79 : 
32 I. C. 486 : 3 L. W. 116 (F.B.), 

-S. 49 (a)— Moveables and immoveables — 

Documents creating charge on. 

Where a document creating charge over move¬ 
ables and immoveables is not registered, it will 
only deprive the promisee of his rights in the 
immoveable property but will not affect his rights 
in the moveable property. 32 M. 410 Kei, {Ayltng 
and Heshagiri Aiyar, JJ.) Pubapati Venkata 
pathiraju V. Venkata Subhadkayyamma. 

47 I, C. 66*. 

-S. 49— Moveable and immoveable — 

Unregistered partition deed. 

Where the document is indivisible and pur¬ 
ports to renounce all luriher claim to any estate it 
it not admissible to prove partition even of 
moveable property. {Duckworth and Pratt, JJ,\ 
Mg. Po Lun V. Ma E Mai. 1 Bor. L, J. Ill : 

1923 B. 67. 

Fostestion under unregistered deed. 

-S. 49— Possession under unregistered 

deed^Sale un-rcgistered—Rights of vendor^ 
Ejectment by vendor. 

A vendee claiming title under a sale deed 
which fur want of registration cannot be admitted 
in evidence if in possession is a trespasser and 
he can be ejected from the property by a sub¬ 
sequent vendee under a registered deed of sale. 
(Shah Din, J.) Uttam Chand v. JaNQI Ram. 

Ill P.B. 1918 : 48 I. C. 390: 24 P. L R. 1919, 

-S. 49— Possession under unregistered 

document — Deed of exchange, unregistered. 

A person in possession of immoveable property 
under an unregistered deed and hence with a 
defective tiile must be regarded as a trespasser 
and can be ejected. 34 M, 64 Ref. ( 
and Beadon, JJ.) Uttam SiNGH v. BasaNTA. 

203 P. L. R. 1913 : 19 I. C. 236 : 166 P.W.B. 1913. 

-S. 49— Possession under unregistered 

partition deed, 

Notwithstanding the existence of an unregister¬ 
ed deed of partition oral evidence as to the 
factum of partition and the nature of the posses¬ 
sion of the parties can be adduced. (Dhobley, 
A. J. C.) Laxman Bhat V. BaNabai. 

64 I. C. 906, 
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BSQISTEATION ACT (XYI OF 1908), S. 49<-lii8' 
cellaneoai, 

Miicellaneoas. 

-8. ^9^Misrepresentation. 

No misrepresentation by a party cao be coO’ 
strued in a case where the other knowingly 
continues in the possession ot the subjecbmatier 
of the contract, promised to be conveyed after 
the lapse of period evidenced by an unregistered 
in^t^ument wnicb is iaadmissible in evidence. 
{MacUod. C. J. and Heaton^ J.) Namdeo Saxva- 
SHET Shiupi V . Uhonuu Sadashiva. 

22 Bom. L. B. 979 : 58 I. C. 406: 

44 B. 961. 

--S. Unregistered lease—Suit on — 

Decree may be given on admission of defendants 
It is enough ii the deft, admits in his written 
statement of the terms of a lease compulsorily 
registrable but not registered. (Shadi Lai and 
Martineauy //.) Banarsi Das v. Bul Chand. 

3 Lah. L. J. 253. 

* —“ S, 49— Sale — Deed inadmissible for 

want of registration—Claim for possession. 

Where there is not merely an agreement to 
sell but an actual contract of sale which is un¬ 
registered. the plaintiff cannot sue for specific 
performance of an agreement to sell ignoring the 
sale. 

The plaintiff cannot be allowed to turn round 
and plead that he should be allowed to take pos¬ 
session as vendee under a campleted sale be¬ 
cause tne sale is denied and the plaintiff is de¬ 
barred from proving the deed itsell, it being in¬ 
admissible tor wane of registration, and other 
evidence being baried by the provisions of S. 91 
of the Evidence Act. {Chevts and Abdul Raoof^ 
JJ.) Parueshri Devi v. Autak Singh. 

67 I. C. 144: 3 Lah. L. J. 173. 

4 0. P. L. E. ID 69 : 

■-8. 49— Narrative of facts. 

A document purporting to create an equitable 
mortgage is admissible though not registered, if 
it is only a narrative oi the lacts constituting the 
montage, ft is an agreement to mortgage when 
something remains to be done by the parlies to 
complete the transaction. When however a docu¬ 
ment sets fortn the time of a contract in such a 
way that the terms can be said to have been re¬ 
duced to the form uf a document it- is compul¬ 
sorily registrable and inadmissiole if unregister¬ 
ed. 20 W.R. 150, Dist. {Wallis, CJ . and Phillips, 
J.) SWAMI Chetty V. Ethikajulu Naidu. 

40 ttad 547 : 34 I. C. 653 : 3 L W. 585 : 

(i9l6j 2 H. W. N. 84. 

-- -8a. 49 (c) and 8. 17— Unilateral decla¬ 
ration of intention. 

An unilateral declaration of intention by a 
member of an undivided family to get divided is 
sufficient to affect a partition. Such a declaration 
embodied in an instrument in writing prior to the 
• division by metes and bounds does not amount 
to a transaction within the meaning of S. 49 and 
.is hence admissible in evidence without registra¬ 
tion. 35 A. 80 P.C,; 43 C. 1031 P.C. F..I1. 30 M. L. 
f. 62 Expl {Sadastva Aiyar and spencet, JJ.) 

PANDITTAR V. AMMANI AMMAL. 

40 I. 0. 36. 


EEGI8TBATI0N ACT iXVI 1908), S. 80. 

-8- 50— Priority— fide purchaser 

without noticf'-. 

An unregistered mortgage cannot be e -forced 
against a bona fide purchaser under a registered 
deed without notice ui incumbrance. {Griffin and 
Chamier, JJ.i Sher Singh v . Durgopal. 

18 I C. 724. 

-S. bQ—Priority—Registered and unre¬ 
gistered deed. 

A person claiming under a registered sale deed 
though from a purchasei under an unrcgtsieied 
sale has priority over a previous purchaser un¬ 
der an unregistered sale 16 1. C 625 ; 6 B 
193, Foil. {Richards, L.J. and Tudoall, J.) Ishri 
Sershad V. Gopi Nath. 34 § 3 ^ . 

17 I. C. 19 : lo A. L. J. 222. 

■ -S. 50— Applicability. 

To attract ihe provisions of S. 50 i-f the Kegn, 
Act, the executant ot the twi> confliciing deeds 
need not be one and ihe same person. {CUamter, 
J ) Ram Lai. v. Bachchha Singh. 

16 I. C. 625: 10 A. L. J. 114. 

-S. bO—Priority—Notice- 

A subsequent registered sale will take effect 
against a prior unregisieied mongage if he ven¬ 
dee had no notice of ihe mortgage. {Kuramat 
Hussain,].) Bachalal v. Hanuman. 

10 I c. 233. 

" “—8. 60 — Registered and unregistered 

documents, ptionty. 

The purci ase under a subsequent regi>tercd 
mortgage does not extinguish an earlier unregis¬ 
tered mortgage The debt could be recoveied 
from the money if any, aftei satisfying the regis¬ 
tered mortgage. S. 60 does not invalidate an un¬ 
registered ronrteage nor cxtii goish the rights of 
such a mongagee. iGfiffif and Chonuer, J/A 
Dhanpat Singh v. Bidh Singh. 36 All 271 • 

19. I C 783 ; 11 A. L, J. 291.' 

-8. bO—Priority—Rfgistered and unre¬ 
gistered documents- Notice - Possession with 

third person — Inquiry, absence of. 

S. 60 of the Act, dnes not apply where the oer- 
son claiming title under a subsequent registered 
document has notice of the title created by a 
orior unregistered d cun ent. 8 C. 597 • 6 B 
515; 8 A 540 ; 16 M. 148, F li. When the trans¬ 
feree is put on inq drv bv the knowledge that a 
third person and not toe transferor, is in posses¬ 
sion of the prnppfty, and he does not choose to 
make inquiry, his rights as a transferee will be 
subject to the rights of the person in possession 
16 I. C. 811 ; 19 I C 9 Rel on. {Mookerjee and 
Beachcroft, JJ,\ Magu Bnahma t». Bholidass 
19 C. L. J. 362 : 20 I. C. 195: 18 C. W N. 657. 

-8. 60— Priority^Notice 

A registered document is entitled to prp rity 
over an unregistered document in the absence 
of proof of notice of the unregistered in* 
^trament• The onui lies on the person alleging 
such notice 16 C.P. L. r 95 ReJ on. [Stanyon, 

A, J. C.) Fakira and Ramji i>. Jaswant Raj 
Daplat Ram Marvadi. 42 i. c. 393. 
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BE0181 RATION ACT (XVI OF 1908). S. 50. 
-8. 60 -Registered and unregistered mart- 

No priority can be claimed in respect of an 
unregistered inorlgige deed when (he subse- 
quent mortgage is legistered. {Kanhaiya Lai, 
A . J. C.t Gajadar Lal V . Ghulaba. 

30 I C 388: 2 0. L. J 368. 

-S. bO—priority — Registration by fraud. 

S 60 of the Registration Act has no application 
in cases where the registered deed is obtained 
by traud and the party holdtog the regi stered 
deed has n-j claim to priority by virtue of the 
seciion, the object of which is to put an end to 
fraud. {Jwala Prasad, J,) Dhani Mahto v 
Rambiro Kai. 49 I c. 839. 

-S. 60 - IJivegtstered sale-dccd—Delivery 

of possession—Subsequent registered sale — Prior' 
i*y. 

A prior unregistered sale-deed, which is not 
compuls irily registrable but accompanied by de¬ 
livery < f possession is not invalidated by a sub- 
sequei t regis'Cred sale. The person claimiog 
under the p»ior unregistered deed must not only 
prove the need but also the delivi ry of pc sses- 
sion. A title which has once ve^ted bv virtue of a 
deed if it be unregist-ired cannot be divested by 
a subsequent registered document. {Jwala 
Prasad, J.\ AsGAR Ali v. Dost Mohammad. 

44 I. C. 864. 

-8, 61— Document entered in wrong book 

— Effect on registraiion. 

Reg'suation id the wrong book is no valid re- 
gisiratioD especially where that was at the id* 
stai ce of (tie parties to the docuincDi. 18 M. 364 , 
35 C. 845, Foil. {IJroad^vay, J,i Uoham Singh v. 
Bhagat Singh. 66 1. C. 313. 

8s 62, 58 and 60— E ndofsement—Evi 
denhary value of 

A statement, the endorsemeot of which cannot 
be made under S. 5’-^ or 58 cannot be proved by a 
cert ficate from the Registrar. {Chumier, /. C.) 
Muni v. S;iiam Bihaky. 14 0. C. 8o : 

10 I. c. 718 

S. 62(1) — Endorsement of—Presenta¬ 
tion. 

The fact that the signature of the executant of 
a document do-s not appear immediately under 
registration endorsetnent as to presentation, 
but odU 1 »uer down under the endorse mei.t as 
to execution will not maac presentation invalid. 
{Ruhards, C. J. and Lyle, J.) Kabul Singh v. 
Hari Narayan. 20 I. C. 678 ; 11 A. L. J. 617. 

® 07 (5 )—Secondary evidence of a mort¬ 
gage deed, 

A copy of the deed granted under the section is 
admissible in evidence. {Kanhaiya Lal and 
Kendall, A. J. Cs ) Salbha Bibi v. Oudh Com- 
.MEKCIAL Bank, Ltd, 86 1. C 673 ; 3 0. L. J. 489. 

Sb. 68 bO —Certificate of registration 
ts not evidence of admission of execution 

There is nothing in S. 58 of the Registration 
Act requiring a rcgisteiing officer to endorse an 
admission of execution. Consequently a certi¬ 
ficate of registrations it not evidence of such 


BEOI8TRAXION ACT (XVI OF 1906), 8. 60. 

admi^-sion even though tl c admission is in fact 
specified in the endoisement. 19 O C. 23 : 
38A. 1:17C 903 boll. 20 O. C. 18: d.svcnt 
ed. {Mafiineau,J.) Muhamad Hassan n. Sahora. 

1924 L. 389,. 

-8. —Evidence Act, S. 32 (2) 

If the ?ub-Registrar is dead, the endorsement 
made by him under S. “>8 of ihe Regi>tration 
Act read with S 32 {2), Evidence Act, may be ad¬ 
mitted, being an entry made by him in ihe dis¬ 
charge of his professional duty. {Kendatl and 
Daniels, A. J, Cs) Ajudhia Prasad v. Jagan- 
NATH Baksh Singh. 

38 1. C.606 : 20 0. C. 18. 

, 4 

' S.‘60— Certificate—Effect of. 

Where there is a preset.taiiou of a document 
bv a person not authorised the registratinn is 
void and of no effect notwithstanding the certifi¬ 
cate. (Si> John Edge ) Jambu FrashaD i». 
Muhammad Nawab Astab All 37 AB. 49 : 

42 1. A. 22 : 19 C. W N 282 : 

13 A. L J. 129 : 17 M L. T. 148 : 

21 C. L. J. 218 : 2 L. W. k77 : 

17 Bom. L. R. 413 : (1916) M. W N. 692 : 

28 1. C. 423 : 28 M. L. J 077 (P C.|. 

- 8. 60— Sale deed — Proof of — Certifiiate of 

registering officer of admissioti of executi- n is 
not sufficient—Evidence of executant attesting 
witness or writer — Ncotssity. 

Where in a suit on a sale deed the plfi relied 
simply on the certificate of the Registering Officer 
without examining the executant or any cf the 
attesting wiiocsses or writer ol the deed, held, 
that the certificate only showed that ihe person 
purporting to sign the deed admitted his signature 
and in the absence of an> further evidence that 
would not be evidence if the necessary Imk in 
the chain that the person who admitted execution 
was the person who could give tdic to pl£f. 
{Macleod, C. J. and Crump, J.) MahUti BalaJI 
Postil v , DattU. 98 Bom. L. B 193 : 

1923 Bom. 853. 

-8. 60—Rfgistfrtr's certificate—Proof ofi 

execution. 

The endorsement of a Registrar is no proof 
under S. 60 ot the Regn. aci to prove the 
execution of a document Whe'her all do uments 
requiring attestation or not are required to be 
proved to have been executed, that is signed by 
the party making the transler. {Ltndsay, J. C.) 
Hori Lal v. Thakur Bhagwan Bakhsh. 

34 I.C. 281 : 19 0. C. 23. 

-8. 60 (2)— Endorsetnent — Value of. 

The endorsement of ihe registe»'ing officer is 
only evidence of the facts mentioned by it after 
the provisions ^'f the section have been ci mpUed 
with a certificate issued for regls»jalion. Vhere 
the very question to be decided is whether those 
provisions have been complied with and whether 
there was a valid legi tration, S. 60 (2) does not 
apply. yPiggott and Walsh, JJ.) CollfcTOR of 
Moradabad t>, Maqbul Rahman 40 Ail. 494 1 

461. C. 37 : 16 A. 1. J. 818^ 
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BEOISIBATION.ACT(XVIOF 1908), S. 69. 

—^-Ss. 69 and 87 B. 174— Registrar interest¬ 

ed in property registered—Validity of—Registra¬ 
tion. 

A registration, by a Registrar acting in pood 
faith, !(iough having interest in the property 
registered, is valid. The disability created bv 

R. 174 is a aie* e question of procedure. [Lord 
Buckmaster^) Mohamad Rustam Alikhan v. 
Mustaq Hussain. 

12 L. W. 6S9 : 28 M. L T. 220 : 

57 I C. 329 : (IS^O^ U W N. 665 : 42 A|). 609 • 

47 1. A. 224: 32 u. L. J. 471 : 

18 A. L. J. 1089 : 39 M. L. J. 263. 

—--Sfl; 71. 72, 76 and 77— Document not 

registered owing to non-appearance of executants 
in time—Suit to compel registration lies. 

Where a sub-registrar refused to register a 
document presented in time owing to the non* 
app^ranCe of the executants to admit execution 
in time and on appeal, tue District Registrar abo 
confirmed the order, a suit lo compel registration 
under S. 47 of the Regn. Act is maintainable. The 
order passed by toe Rtgistrar was one under 

S. 72 of tbe Act. Scope of Ss. 34 and 71 to 77. Ke- 
gistration Act, considered, {Shah, A. C. J and 
Crump. J.) Fattbchand Anandram Umaji. 

47 Bom. 290 : 26 Bom. L. R. 45 : 1923 Bom. 187. 

-“Si. 71. 72. 73. 76 and Failure to 

appear to admit execution—Refusal by Sub-Regis^ 
irar to admit document—Application to Regis 
trar—Mention of ibrong provision — Suit for 
rdgistrittion. 

« 

The executant did not appear before the Sub- 
Registrar . and he refused to register the docu 
ment. The grantee then moved the Registrar by 
an application falling under Ss. 71 and 72 of the 
Regn. Act, although it was one undei S. 73 and 
was accompanied by a copy ol the reasons record¬ 
ed by the Sup* Registrar under S. 71 for refusing 
to register, arid verified as required by S. 73. The 
facts were all stated in the application. Tbe 
applicatioD was dismissed and a suit was brought 
under S. 77 for having the document registered. 
Held, that the suit was maintainable. The scope 
of a suit under the Regn. Act depends upon the 
proved, or admitted iactsand circumstances, and 
not upon erroneous meotion of a section of tbe 
statute in an application to the Registrar Failure 
on the part of the executant to appear and admit 
execution of a document amounts to denial of 
execution. 5 C. 445 : 16 C. 189; 25 C. 93, Kel. 
{Mookerjee and Beachcroft, JJ.) Bechun Sahu 
V. Sykd Ali Rasul. 16 1. C. 614. 

-8. 7X— Refusal to register — Document 

returned—Order of refusal not endorsed—Effect 
of. 

The act of a registering officer returning a 
document on the ground of the executant’s failure 
to appear is equivalent to a refusal to register, 
though the o’'der of refusal is not actually written 
thereon. 23 M. 389, Ref. {Miller and Tyahfi, JJ.) 
Sivarama Pattar V. Edathil Madathil V 
Krishna Iyer. 15 M. I. T 233 : 23 I. c. 23. 

26 H. L. J, 397. 


REGISTRATION ACT (XVI OF 1908), S, 72. 

72, 76 and 77— Refusal to register — 
Refusal to admit to registration or acceptfof. 
registration—DiHinciion—Remedy by suit. 

There are three different expressions used in 
the Act. refusal to register, refusal to admit for 
registration and refusal to acceot for regivtratloo. 
S. 72, where it savs, that “An appeal shall lie 
against an order of the Sab Registrar refusing 
to admit a document for registration,” refers to or, 
case when registration has been refused rather 
than to cases where a Sub-Registrar have declin¬ 
ed to accept a document at all at the first s age of 
his proceed-ngs; in other words, refusal «o admit 
to registration and refusal to register are ihe same 
thing. The Act, however, evidently intended 
some distinction between refusal to accept for 
registration and refusal to register. S. 19 of the^ 
Act lays down that the registering officer shall 
refuse to register a document which is in a lan¬ 
guage which he does not understand. S. 20 lays 
down that a registering officer may in his discre¬ 
tion refuse to accept for registration a deed in 
which an inteilineation, erazure, etc occurs. S.21 
uses the exj ression “accept for registra¬ 
tion” in prescribing the cond'tions necessary for 
the proper desenp ion of property to which a 
document relates. Where a Sub-Registrar ref- sed- 
to register a document mainly on the ground that 
the d >cument was vague, that it was not executed 

in counter-pai t, and that execution was denied, 

there is a clear and unmistakeable refusal to 

was made not at the pre- 
minary hearing but after a regular proceeding tdt 
which both the parties had been summonedj 
{FtPon, J, C) Mt. Bibi Aimna v Mahomed 
Rukan Alam. 73 I, c, igg; 


— Ss. 72, 76 and n—Refusal to register-—' 
Dismissal of appeal by Registrar—Smt to enforce 
registration. 

If a Sub-Registrar refuses to register a docu-' 
ment as prese ted out of time, and on appeal the 
Registrar rejects the ai'peal, the order of the lal-' 
ter is lantamouni to refusing to order the docu^ 

mem to be regi'tered and a suit under S. 77 of 

that Act 10 enforce registration is maintainable.' 
{Sanderson, C. J. and Woodrnffe^ J.) Umesh 
Chandpa Ghosh v. Nistarini Dasi. 

64 I. C. 562 : 24 C. W. N. 304. 


72, 73 and 76— Refusal of Sub-Regis¬ 
trar to register document—Failure lo appear _ 

Appeal-Application under S 7^-Dismissal for 
default— Power of Registrar to restore. 

Rr*fasal of the Sub-Registrar to register a docu¬ 
ment opon the wil-ul failure of the executant 
of the dor'ument to appear before the Sub*Regis¬ 
trar is not appealable to the Registrar as such 
failure am untstoa denial of execution within 
S. 72. The party presenting the deed*! should in 
such ca«es arpK to the Registrar under-. S. 73' 
to direct registration. On an application under 
S. 73 being dismissed for default, the Registrar 
can restore the matter and re-hear the case, at 
least before he finally disposes of the matter 
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BEfliSrEATlON ACT {X7I OF 1908), 8. 73. 

ur -rr S. 76. [Fletcher and Nexpbould^ /^) Anila 
Debi V Moni Mohan Mookerjee. 

41 I. C. 67. 

-8i 73. n —Suit for compulsory registra¬ 
tion M tmtainability. 

Where on a deed being presented tor regis¬ 
tration the Sub*Registrar summoned the execu¬ 
tant and on tiis iailure to appear refused to regis- i 
ter the same, and thereupon the Registrar was i 
mO'^ed by ai appl’cation purporting to be under 
Ss. 72 a.td 73 of the RegistT^*tion Act but with¬ 
out thw verification required by the latter section 
and that tno was dismissed : Held^ a suit lav 
under S 77 to c force compulsory registration. 
The mere absence ot verifican -o as required by 
S. 73 2) did not make the application one not in j 
conform tv to the provisi'>ns of that section, as I 
the defect is merely one of form and not of sub¬ 
stance ^ Abdul Raoof and Moti Sugar. //.I 
Uttam Singh v. Mt Ruttan Devi. 

6 Lah L. J. 217 : 1924 Lah. 28. 

— —“ St. 73 B3 and 9^-Di^trioi Re^istrar-Rriu- 
$al to san Iron pros^rution-Power of High Court 
to interfere. 

Wheie a District Registrar in reversal of the 
order of a Sub-Registrar, refu'^es to sanction ihe 
prosecut on of the executant of a sale-deed under 
S 73 of the Registrat'On Act, there »s i o jnrisdic- 
ti -n m 'he High Court to mierfere as 'he District 
Registrar had acted • ot as a ' ivii Court. The re¬ 
medy o! the aggrieved party was by a petition to 
thft Boa d of Revenue. {Adami. J.) Hari RUx 
Ram V. Chbddi PANDE 23 Cr. t. J. 416 : 

1923 P. 166 

— — 73 and ST -Order of refusal to register 

set aside by Registrar — Or'ter setting a<fde sent 
down to Sub-Registrar Procedure, if proper. 

Where a Registrar after setting aside an order 
of refusal to register mad* by a Sub-Registrar 
sent it do'vn himself to tf^e latter instead of re¬ 
turning i to the applicant to make a fresh appli- 
cati n f ir registration, it was held that the 
method was a defective procedure and did not 
vitiite the proceedings. {Richard^-^ C J. and 
Banery,},) RamchaNdra Das j. Farzaud Ali 
Khan. 34 All. 853 : IS 1. c. 68l : 

9 A. L. J. 188 

« 

_ gf *^ 3 ^ Y4 and 77— Application for regis- 

tration-Order of dismissal for absence, if one 
under S. 77, 

An >i der of dismissal of an application for re¬ 
gistration of a document made owing t - the ab 
sence of art-cs is an order of refusal within the 
meaning of S 7/of the Act 13 C. 264 F 11. 
(Banrrjeeand Tudball, JJ ) Abdul Hakim Khan 
V. Chandan. 34 All. 165 : 13 I. c. 83 • 

9 A. L J. 4. 

special Registrar—Power torecord 
stalrmen of witnesses in inquiry under S 74. 

A sp cial Registrar ac»i .g for the Registrar 
under 1 .lies f amed bv the Inspector-General of 
Kegisirati > is a pers'^n authorised bv law to re¬ 
cord .he sfateme-its of witnesses in an i.-quirv 
unde- S. 74 of the Act {Sharfuddin and Richard¬ 
son. JJ ) jEKALi Sheikh v. Taibaunessa Biui. 

20 I. i:. 661 : 18 C. W. N 605 


BEGIHTRATION ACT (XVI OF 1908j, 8. 77. 

-Si. 74, 76 and 84— Registration — En¬ 
quiry, nature of — Procedure, 

The enquiry under S 74 of the Act is intended 
to be a summary one. The result of a criminal 
trial under S. 83 oi the Act wherein the Cfiiidnal 
Court has lurisdiciion to enquire into tbe fact of 
execution of a document, may be considered by 
thfi Registrar in an enquiry under S. 84. 24 C. 755, 
Expi. >Roe and Cou^^s, JJ.) Arzhar Hussain 
V , Sawlal Maruddi. 46 I. C. 878. 

8. 76 —Registered sale — Forgery. 

Where a Court finds that a deed of sale regis¬ 
tered under S. 75 of the Act is lorged, the ques¬ 
tion of burden of proot cannot arise. {Coxeand 
Richardson, JJ.) Badri NaRaiyan v. Kodoshah. 

28 1. C. 138. 

-B. Tb — Gift deed —Registration after 

donor's death. 

The registration of a deed of gift by the donee 
after the donor's death is valid, even without the 
consent of the donor’s legal representatives. 
{Abdur Rahim, Ofjg C J. and Seshaoiri Aiyar 
and Phillips, JJ.) Vbnkati Rama Rbddi v. 
PiLLATi Rama Reddi. 40 Had. 8o4 : 

4 L W. 465 t-20 M. I. T. 460 : 88 I. C. 707 ; 

(1917) M. W. N. 112 : 81 M. L. J. 690. 

-Ss. 76 (2) (8i and 77— Decree directing rt- 

gistration—Limitation for application to register 
is 30 days. 

Where a Civil Court passes a decree in a suit 
under S. 77 of the Registration Act, directing the 
registration of a document, the document must be 
presented for registration within 30 davs of the 
date f decree. [Das and Adami, JJ.) Mirza 
Mahomed Ismail Bbo v. sricharan Das. 

1 P. 146 : 1928 P. 408. 

-Ss. 76, 77 and 96— Dismissal of appeal 

—Cause > f action. 

Per Seshagifi Aiyar, /.—The application to the 
Registrar may also be regarded as an origiral 
petition to him under S. 7h and his dismissal of 
the appeal is in effect ? refusal to direct the Sub- 
Registrar to register the document which will 
furnish a cause oi action under S 76. 10 M. L. 

T. 104 Foil. 21 Bom. 699, Dist. [Seshagifi Atyar 
and Bak(u,ell, JJ) Ganoadhar* Mudaii v. 
Samhasiva Mudali. 19 1I.L. T. 397 : 

84 I. C. 769 ; (1916) 2 H. W, V 88. 

- 8 . 77—Suif under — Validity of document 

not relevant. 

In a suit for compulsory registration of a sale- 
; deed, the Court has only to consider the genuine- 
I'css and not the validity of the deed. (Ryvrj and 
Gokul Prasad JJ.) Ram Ghulam Mfnda 

60 I. C. 869 : 19 A. L. J. 824. 

8. 77 -Decree for registration—No ad¬ 
mission of execution n9cessafy — Compromist — 
Effect of. 

No admission of execution is necessary for a 
decree for registration under S. 77 of the Act but 
whore a decree is consented to by ihc executant, 
't mav be tantamount to an admission of execu- 
li>n. [Wahnsley and Buckland, JJ.) PancHanan 
Misra V. Aporna. 63 I. C. 785. 
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BEGISTBATION ACT (XVI OF 1908), S. 77. 

— —8. 77 “D<5mi5sa/o/ application for rf 
ghtraiion —Suit to enforce registration 

Ttie dismi^sai of ao application for registration 
owi g to the failure )( the applican>s to appear 
beiore the Sub-Registrar is eq uvalent to a refus il 
to register and it d les not lake away the right ot 
sun uoder S 77 to eoforce registration. let. her 
and Duval, JJ.) Abirjan Bibi v. Gole Mahomed 

54 I. C. 670. 

-—S. 77— Suit under — Extension of time — 

Limilaiton Act, S. 14. 

The period presenbed 'n S. 77 of the Registra¬ 
tion Act, for a suit cannot be extended uuder S. 14 
of the Limitation Aci. {Sanderson C.J., Wood 
roffe, Mooker^u Chatierji ana Newbould, JJ ) 
Kalioddin Molla V. Sahjbuddin Molla. 

.24 C. W. N. 4 : 3u C. L. J 455 : 54 1. C 705 (F. B). 
['•onfirmiDg 54 1. C. 228 : 24 C. W N. 29.J 

'8. 77—Smi/ under—’Extension of period 
—ProeSfdings in wrong Court, 

As Ss. 71 to 77 of the Registration Act lay 
down a complete procedme wuere reg stiation is 
jelused and as.S.77 liuuts the period wiihin wnicli 
a suii is lo be brought to 30 days: the said period 
cannOk be extended under S. 14 ot the Lim. Act 
on the ground at proaccution ot proceeoings in 
good laun ir a Court not having jurisd etton in 
the matter. {Chaudhun and turning, JJ.) Kha- 
•gk.'4dK4 Narayan Roy Barman v. Bamasi 
Barmani. 64 1 0. 228 : 24 C. W. H. 29. 

— —8. 77— Suit to tnjorcc registtatton — 
Procedure. 

Before a pl£f. cao institute a suit under S 77 of 
Ihe Kcgisiration Act to eniorce regisiraiion uf a 
document ne must loUow strictly the piOweduic 
prcscriD.d by the Act, for ootaming registration 
of documenis. ^Mooknrjec ana tieach\,tofi, Ji.\ 
NaZIKUDOIN MIDUA 6. SlDiiUO MlA. 

44 I. 0 361 : 27 C. L. J. 538. 

——a. 77— of—‘Valtatly of doi,u- 
ment. 

A suit under S. 71 is limiieu to two points : (1) 
wheiner the document uas ucen executed a>id {Zi 
whciner t ie requiremenia oi me law lor registia- 
tion oi djcumenc are coiuplied with. In such a 
suit me pltf. would get a d^c.ce it lae djcumcnt 
was in fact cx.cuiea b. me deft, though it was 
not A bona fide d iCument. Tne Couit is imt 
however concerned wim ihe que-ttioos wuere t ie 
docnuieni is valid and trcciy executed. 14 C. \V. 
N. 12, Kol . \Sewbould, J.) ,ogkndka Naih 

DaTXA CHOWDHUKY V. HAtvlDAS cUUNti. 

35 I. C. 778. 

-——S. 77—— Ugisiration of aocumthl 

—Executed under misapf'rchemton 

Adjcume tpurpoitogm be a sale vieed of 
.certain properties by par ianashin oineo but 
wnicn coiiu^rised othei prupe.tu-s as well, is 
not oroperly executed, so .hat a suit for registra¬ 
tion «>f t >0 d cimentWiii nO' he. \tmam anil 
Chapman, JJ.) Abdul H*kim v. JamiLa KiLtum. 

23 I. C 10. 

-—8. 77 -Suit—Ltm talion 

A suit lur the registrati -d deeds 61e ' within 
30 daV5» from the order of lelusal rcgi-ter ' 
An app.icatioii lor review f a previous apniica- 

C D— VOL. IV 85 


BtOTSTB&TION AOT (XVI OF 1908), 8. If. 

lion lor registration which was struck off, is 
within time. iChitty and Teunon, JJ,) Sajad p. 
Saroda Prasad Chowdhury. 

17 C. W. K. 585 : 18 I. C 460 : 

18^C. I. J 46. 

-8. 77— Suit for registration of document 

—Last daw a holiday—Suit filed next re-opening 
day^—General Clauses Act (A of J887), S. 7— 
General Clauses Aci (7 of 1897), S. 10. 

If a Registia** refused to register a document 
on 2Qth Nov. and on the 30th clay after the Court 
was closed and the plff. instituted on the next re¬ 
opening day a suit under S 7/ of the Registra¬ 
tion Act, the suit slmuld be held to be properly 
instituted in view of the previous decisions of the 
Court ano the implied sanction of legislature by 
the General Clauses Act. (Jenkins C. J, and N.P. 
Chatterjee, J.) Ahmad Baxsh v. Babar Au. 

14 I. C. 173 : 16 C. W. N. 721. 

-8. 77— Time how reckoned, 

30 days are 1 1 be counted from the date on 
which the order is communicated to him. 
[Woodroffe and Teunon, JJ.) MatabaR Mullah 
V Shashi Bhushan. 12 I. C 33 : 

16 C. W. N. 20. 

-8 fl—Suit under—Question as to rali‘ 

dity of document not relevant. 

In a suit under S. 77, the Court must enquire 
only whether the ostensible executant signed 
and delivered to the other party the document 
which was brought for registratioo and it cannot 
enter into any questi' n as to the validity of the 
d cument. {Leslie Jones and Marttneau, JJ.) 
Hemal Das v Janmat. 

8 U P. L. B. ^Lah.) 66 : 62 I. C 789 ; 

2 L. 202. 

-8, 77—Sttit to enforce regisiraiion — 

Deed creating charge on land already mortgaged 
—Punjab Alienation of Land Act, S, 9 (3). 

lo a suit u der S. 77 of the Registiation Act 
to entorce registration of a deed ot mortgage, 
which though it purported to create a fuither 
charge in the lands already moitg<»ged actually 
created a charge up'>n other lands al o which 
lad not previuUbly been mortgaged. Held, that 
the mortgage deed in dispute was not meiclv an 
additional charge upon lands already mortgaged 
bat was an entirely new deed. It was correct 
to refuse to register it as contravening the pro¬ 
visions of the Aliei ation of Laud Act. {Scott- 
smith and Marttneau, JJ.) NaRain Das o. 
Sahib Bano. 1 Lah L J. 212. 

-8. 77— Sub-Registrar’s refusal to re¬ 
gister—Failure to appeal to Registrar—^Suit, if 
maintainable. 

A refusal by tbe Registrar to order a registra¬ 
tion is a condition precedent to a civil suit 
brought under S. 77 ol the Regi.stratio»» Act. Aa 
111 this case the Sub-Registrar’s reiusal t<) admit 
; to legi^tratioD had nut been appealed against to 
ihe Registrar, tbe suit uas not competent. {Shah 
Dm, C, J and Le Rossignol, J ) Hakkishbn 
Singh v. Sarmukh Singo. 102 F, B. 19X7 : 

169 P. W. B. 1917 : 48 1 C. 9»4; 

7 P L. K. 1918. 
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REGISTRATION ACT (XVI OF 1908), 3. 77. 

--S *n—Order refusing to order ihe docu¬ 
ment to be registered—Ambiguous passage — 
f.imitation—Starting point. 

\\ htre a Registrar ordered that either a new 
and clear sale-deed .'-hould be rr-ade or a ooie be 
added making tne ambiguous passage quite clear' 
f/r/cT, that (his was an order refu'ing to register 
the document. The expression “making of the 
order in b. 7 7 does not mean merely recording 
the Older ot refusal in wilting but also Cummuni- 
caiing it to the parry concerned so as to bind 
him, and that the starling point lor limitation of 
a suit is the date of plff.'s actual knowledge ol 
the order except wiiere he wilfully reglecis to 
get knowledge in which case the date will be 
that when tie would have got koowlcdge. 28 B. 

8 Her. (bcu/i Smith and ^hadi Lai, JJ ) Kihpa 
Ram V. Asa Singh. 41 p. b. 1917 : 

41 I. C. 76 : 66 P. W. R. I 917 ! 


—- S. 77 —'Rtfusal to registci ^ meaning. 

Ad order ol a Registrar reiusing to accept a 
document for regislratioM on rhe ground that it 
was uiiie-barred, is a'refusal to register’ within 
the meaDing of S. 77. There is no sub.'tanltal dts- 
linciion between the two within ti e meaning of 
S. 77 read wiih Ss. 7o and 72 10 M. L. J. 104 
and 2o M. L. J. 307. Fol. 7 M. 735 \jist. 2l B. 
699; 18 M. 265 and 18M 99 Not fell The time for 
filing a suit under the section should be counted 
trom the date ot the appeiLne i rder oi the 
Registiar le.usiDg 10 register under b. 72 or 7t> 
and not Jroui the dale < f any prior order relusing 
to extend tune. {Abdur Hahtm, Spencir and Srini¬ 
vasa Aiyangat, JJ.) Ganuaohaka MUDaLI v 
Sambasiva MUDALI. 40 Mau. 769 : 

40 I. C. 193 : 33 M. L. J. 61. 

[Af/iiming on appeal the Judgment of Seshagtri 
Aiyar J. in 19 M L. T. 697 : 3** 1. C. 769 : 

(19161 8 M. W. N. 38.] 

-S. 77—30 days how reckoned. 

The 30 days mentioned III S. 77 of the Act is 

to be reckni-n d only irom the lime the judgtneni 
is drawn up and signed by the Judge and not 
from the lime the judgment is pronounced 
{Sankaran Nair and Tyahji, JJ.) Muthia 
Chhtty V. bUPHAN Servai. $8 Mad. 291 • 

80 1. C. 914 ; 14 M. L. T. I 60 ! 

—-- 8 . Function of Registrar under S. 77 

—Suit under-- Parties. 

A registering ofticer or Court'has nothing to do 
with the legal effect ol a document but onlv has 
to satisfy himseli that the document wastxtcuted 
by the person by whom it purports to have 
been actually signed The proper deft, in a sul 
brought Under the Registiation Act is the person 
who actually signs or marks the document in 
token of exeemion wheiher for Inm^jclf or ’‘n 
behalf of ano her, and is the person executimt 

thedocumentuiderSs. 32. 84.35, 58 and 73 f 

the Registration Act. A person who executes a 
document in favour of another compulsorily re- 
gistrable, is b'>und tf> assist in the registration of 
it irrespective ot its validity. {$tanyr,n A J C) 
MOTILAL V. GaNGA BaI 31‘| q jgY • 

u N. L. R. 177 '. 


. BEOI8TBAT10N ACT (XVI OF 1908). B. 88. 

J 

8. 77 —Suit under—Conditions freer dent. 

For a suit to lie under S. 77. the following 
requisites are necessary : (1) The presenta¬ 
tion by a person authorized to present the 
document to the Sub-Registrar * i2) a refusal 
to rear’ster bv t^^e Sub-Registrar ; (3) an appeal 
within time to the Registrar ; i4) a refusal by 
the Registrar ; ar^d (5) the institution of the suit 
within time, {Pipon, J. C.) Mt- Bibi AimNA v. 
Mahomed Rukan Alam. 73 I. C. 188. 

" “■■■■ 8s. 88 and 83 —Trial ivithou* permission 
— Acquitt 'l—Second trial with permission — Cr. 
P C., S 403 

Nr» prosecution for an offence under S 82 of 
the Act can he commenced without the permis- 
sirn the Officer referred to in S 83,The acquit¬ 
tal of an accused on the ground tha^ the permis¬ 
sion required bv S. 83 was not got, dofs not bar 
his second‘rial for the same offence after the 
reqni«itc permission is got inasmuch as, to bar a 
«ccond trial, the order of acquittal mu«t have 
beerr parsed bv a competent Court (Lindsav, J,\ 
Mohan LAL7^ Empfror 

28 Cr. L. J. 760 : 64 I. C. 142: 19 A. L. J. 818. 


———Ss. 88 and 83 —Prosecution and sanction^ 

S. 83 of the Acr lavs down that a prosecution 
for anv offence under the Act coming to the know¬ 
ledge of the Regi'tering Officer in the official 

crpacitv nrav be commenced bv or wiih the per¬ 
mission of certain Registration Officers specified 
in ihesec’ion. The word'Sanction" |s no' used 
at all. All »hat is required before a prosecu*ion 
under the Registration Act can be commenced \9 
tha» permis'ioo should be given bv a Reg s'ralioa 
Officer mentioned In S, 83 of the Act. (ATnor. /.) 
Husain Khanp. Emperor. 

16 A. L. J 186 : 

18 Cr. I. J. 646 : 89 I. C. 690 : 89 All. 893 . 

-Ss. 83 and 83 —Sanction— Jurisdiction. 

No prosecution of an offence under S. 82 cair 
be initiated without the permission of some 
Registering authority mentioned in S. 83 37 A. 
If'?. Foil iRichards, C. /.) Hussain Khas v. 
Empewor 14 A. L J. 413 : 

17 Cr. L J. 466 ; 36 I. C. 146 : 38 All. 364. 

-8 Offence under — Elements of — 

Fraudulent or dishonest intent'on —Sanction to 
prosecute. 

Fraudulent or dishonest intentions arc not a 
necessary ingredient of an offence under S 92 
of the Regn. Acf'. 40 M. 880 : II C, 666 Foil. An 
identifying witness must be in a uostliou to 
depo>^e without the nossibiliiv of error to the 
ident ty of the erson he is ident fving. Merely 
stating that he k ows that a nersou is so and so, 
because he has been so told by some other person 
and with no actual knovledge of the fac»s would 
make the ide tifying witness liable to the penal¬ 
ties of S 8? of the Registration Act. (PriVf^aiiA:, 

C. 7.) Nilkanath Rao t'. Emperor 

23 Cr. L. J 303 : 1988 Mag. 86. 

' ® 8® and (dl—Cortpsc/fon oh com^ 

parison of thumb impressions is not legal. 
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BEGISTBAIlO.(i ACT (XVI OF 1908). S. 82. 

4 

Where the convidion of false impersonation 
was based solelv on Jhe comparison of the thuii b 
impression on the questioned document with that 
of the thumb impression of the accu&ed taken in 
Court : Held^ th^t the very fact of taking ot a 
thumb impression from an accused person for 
the purpose of possible manufacture of the evi¬ 
dence by which he could be incriminated is in it* 
self sufficient for setting aside t'e conviction 
{Das and Buckmll, JJ.) Bazari Hajam v Em¬ 
peror. (1922) Pat. 46 : 4 U. P.L. B. (Pat.) 1 ; 

3 Pat. L. 1. 526 : 1 Pat. 242 : 28 Cr. L. J. 638 : 

m2 P 73 

-^-^8.82 —Offence under—Sanction tf ne¬ 
cessary. 

No sanction is necessary for a prosecution 
under S 82 , Registration Act. {Bratt, J.\ Maung 
Saing V. Emperor. 1 Bang. 299 : 1924 B. 213. 

-Ss 83 and 82— Prosecution by private 

persou is not barred. 

S. 83 does not bar the prosecution by a private 
person, for an offence under S. 82 the Act 
without the sanction of the Registration Autho¬ 
rities. [Ayltiig and Spencer, JJ.) Palani Goun- 
DAN, In re 13 1. W. 195 : 

(1921) M W. N 144 : 29 M. L. X Ul : 

62 I. C. {>82 : 22 Cr. L. J. 566 . 40 M. L. J. 211. 

-S. 83— Sanction—Necessity of. 

For the institution of proceedings by a private 
person for offences under the Act the permission 
of the officers specified in S. 83 is not a prelimi¬ 
nary requisite. The words ‘ may be commenced' 
in the section do not exclude complaints by pri 
vate persons. {Ayling and Napier, JJ.) In re 
Peramu Nadatu. 

40 Mad. 880 : 21 M. L. T. 118 : 

18 Cr. L. J. 416 : 88 I, C. 976 :6 L. W. 414. 

-r—8. Vt^Document duly stamped and re¬ 
gistered — Effect. 

If a document, presented to the Court appear! 
to be duly stamped and registered, the Court can¬ 
not take cogMizance of any irregularity in its re¬ 
gistration. {Uevar, J.) Shivlal v. TricUMDAS 
Mills Co., Ltd. 

86 Bom. 564 : 14 I. C. 353 : 14 Bom. L. R. 45. 

4 

—-—8. Hypothecation registered but not 

stamped — Admissibility. 

Where a registering officer having examined a 
document p esented to him for registration came 
to the conclusion that being a letter of hypotheca¬ 
tion acrompanving a bill of exchange it was 
exempt from duty under Art. 40 Ex. (2) and ac¬ 
cordingly certified on the bill of exchange that it 
was prooerly stamped and registered, the letter of 
hypothecation without lequiring anv further duty 
to be paid in respect of it. Held, under S. 87 of 
the Registration Act improoer registration could 
not possibly affect the vabdiry of the document- 
15 B. L. R 228 and 1 All. 265 Ref. tChitty and 
Panton, //.) Biswanath Bhattacharya v. 
Govinda Chandra. 29 C. L. J. 805 : 

61 I C. 88 : 23 C. W. N. 634. 

--8 ,87 —Fraud on Registrar—Effect of. 

Fraud on (he Registrar effecting registration of 
a document is equivalent to non-registration. 
(Daniels, A.J.C) Kalka ». Mathura Das. 

60 I. C. 220 : 21 0. C. 341. 


REGULATION (BENGAL) (I OF 1886), S. 6. 

-8. 90— Rajinama notices u**dtt the 

Revenue Code need no registration. 

Rajinama notices in respect of alienated lands 
under S. 74 of ihe Revenue Code are exempt from 
■ eg'strati »i) under S. 90 of the Act. [Macleod^ 
CJ. and Fawcett, J.) Shidraj Bhojraj Desai 
Dari Santakam Mali. 46 Bom 898 r 

61 I. C. 464 : 23 Bom. L. B. 272. 

-8 90—Exemption from registration. 

A Ratinauia by a Khatidar of unalienated lands 
subject to S. 74, Bombay Land Revenue Code, 
abandoning his rights to another subject to the 
payment of Revenue need not be legistered 
under S. 90, Registration Act. (Sco/t, C. J and 
Heaton, J.t Motibhai Jiji Bhai v. Desai Bhai 
Gokal Bhai. 41 B 'm. 170 ; 

38 I. C. 838 : 18 Bom. L. R 976. 

— — S. 90 (1) (d)—Lease by Government^ 
Registration. 

The words 'grants' of assignments of interest iii 
90 (1) (dj ul (he Registration Act include a 
lea e by Government. 36 A. 176, Diss. (Stf hagiri 
Aiyar dnd Bakewell, JJ.) Hallingal Muosa 

KUTTY V. &ECRETAKYOF STATE 

43 Mad 65 : 53 1. C. 345 : H7 M. L. J. 332. 

-3.90 (d)— Lease by Secretary of State —^ 

Registration—Not necessary—Proprietary right 
to ihe structure but not in the soil. 

A lease granted by (he Secre ary of State does 
not require registration in view oi the pmvibions 
of S 9h (d) of the Registration Act read with Ss.4 
and 107 of the Transfer of Propeity Acl A grant 
OI a propiietarv right m the structure but not in 
the soil is a right that runs with the land {Wazir 
Hasan, A. J. C ) Ragho Prasad v. Secretary 
OF State. 9 0. L. J. 629 : 1928 Oodh 114. 

BEG1STB7, separate. 

See (I) Local Acts. 

(2) Regulations. 

REGULATIONS. 

Set also under Respective Provinces. 

REGULATION (BENGAL) (XVII OF 1806). 

- Notice to de-facto guardian^Nofice to 

de facto guardian of foreclosure proceedings 
Notice under ihe above regulation served on 
the /ac/o guardian of a minor in respect of 
foreclosure proceedings in a mortgage by con- 
ditijnal sale, is eriough whether he is so descibed 
or not {Johnstone, C. J. and Le Rossignol, J 
Iowala Singh v- Tulsa Ram. 

78 P. R. 1916 : 811. C 212 : 173 P W. R. 19lfr. 

-(I OF 1886). 

-*-Ss. 8 (1) (b) and 39 and Appli¬ 
cability. 

S. 8, sub-section (1), Cl. (b). applies to a case 
where a person bad acquired land directly settled 
with him by the Govt, and also where he, has 
obtained it from the original grantee by transfer, 
Succession or otherwise as also to a cape where 
the hnd has been fettled with the Govt, before 
the Regulation, for a term of more than 10 years. 
{Mookerjee and Carnduff^ JJ.) Hedlot Khasea 
V. Ka Rau Khasiani. 

18 I. C. 377 : 16 C. L. J 241. 


I 
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BE'HEARING. 

See C. P. Code, S. 15l ; Os, 41, M 

BE-IMBUBSEUENT. 

See (1) Contract Act, Ss69 and 70. 
[Z) T. P. Act, Ss. 72 and 76. 

RELATIONSHIP. 

S»e (li Evidence Act, S. 32 
(2) Landlord and Tenant. 


RELEASE 

See aho (1) I andlord and Tenant. 

(2) Kegistration Act, S. 17. 

(3) Stamp Act. S. 55. 

“ ' —Oral—Validtty of inference from con¬ 
duct — Writing unnecessary. 

A surrender or reliquishinent of a lease does 
not require to be in writing but can be mlerred 
from the Acts of the pa* ti 0 s.(F^c/c/i«.r and Huda. 
}J.) bENOAL Coal Co., Ltd v. Mano Ranjan 

44 I C. 2«7 ; 32 C W. N. 441. 

- 'Effect of—Title cannot pass by 

Title cannot pass by a mere release where the 
law requires a conveyance. 33 C. 967 Full. Where 
a partner gives a release to his copartners and 
the latter brings a suit for npnneys due to the firm, 
//cfd that toe claim could not bo inaintamed as 
ihcrt was no assignment of the interest of the 
partner in tavour of the plffs., that no title vested 
in them under S 180 ot the T. P. Act and that 
they could not mairuain the suit. (Mookerfee an i 
Beachcroft, JJ.) Dhakam Chand Boid v. Monji 
Shard. 16 I. c. 440 : 16 C. L. J. 436. 

Nature of — If operates as a conveyance. 
A release is at best only an admission by the 
executing party that he has no interest in the pro¬ 
perty and does not operate a.s a conveyance. 
{Mookerjee and Carniuff, J.\ Nakak Lal v. 
Lhago Lal. 13 I. C. 466 : 22 C. L. J. 3flo. 

■ j Effect of—Title it passes. 

Relinquishment of an iiitercit is valid to pass 
title in ihe absence ol satisfactory proot that 
there was no ii-tentiOn to convey any interest 
under the document. {Tyabfi and Phillips, JJ.) 
UPPARA HaNUMANTA V . f'EDDAPALLI SAMA- 

CHAKLU. 33 I. c. 188 : (1916) 1 M. W. N. 9. 


Will — Legatee — Surrender of right 

under—Bcquest. 

It is open to a person entitled to an absolute 
estate under a bequest by his lather to surrender 

nis rights thereunder and allow his broihcrs to 

estate. \Lindsay 
and Kanha.va Lal. A. J. Cs.) Bhakath hiNGH 
p* Balauhadhar Singh 2o 1. C. 429 


Effect of—Not a < onveyance. 


♦ not confi 

tim and (Hie to land cannot pass by admis*! 
when the statute requires a deed. 33 C. 967 
C L. J 437 Ref t/?.«, y., Munshi Gov 
Prasad v. I-ala Jagdip Sahai. i pat. L. B. ! 

See also Under Mahomedan Law and Hir 
Law. . 


JtRLlEi' —Practice. 

bee tl) C. P. LODE, O. 7 R. 7. 

(2) Practice—Plbadigs—Relief 


BELlOlODS ENDOWMaNTS'-Alienatios by {Dana* 
ger. 

BELIOIOUS BBOTHfiBHOOD. 

Sec (1) Hindu law. 

(2) Mahomedan Law. 

RELlOluUS COMMUNilT. 

See (. J Hindu law. 

(2) VtAHOMEDAN LAW. 

BELIOIOUS ENDOWMENTS. 

See also (1) Hindu Law. 

\2) Mahuuedan Law. 

Alienaticn by manager. 

Dedicati on. 

Ponnder'i rights. 

Idol 

Management of trust!. 

M.it. 

Irnstee. 

MiiOelloneCQi. 

Alienation by manager. 

Alienation by manager —Permanent 
Lease—N Cccssity— f fcsutr.ption—Lapse of time. 

Thete is no absolute piohibitioti against the 
grant ot a peimaneiit lease by the Maiiagei ol a 
religious endowmiiJi. buch a lease can be gianl- 
ed mr strict Decessit> and though the bui cn is 
on the alienee or les>ee lO prove such necessity, 
yet th( long lai sc ol tin e between the alienation 
and the challcpge f its validity raises a picsump- 
tioD tha< ihe oiiginal giani was made in the cx- 
eicisc of the eAtei.aeo powers Ol the manager, 

I lor necessity. 19 M. 485 Rel. {Lota Buckn.as- 
ter) Bawa Maoniram mtaram v. Sheth 
KASTAi BAl MaMBAI. 

46 Jbom. 481 : 26 C. W. K. 473 : 
80 M. L. T. 268 : 49 1. A. 64 : 20 A L. J. 371 : 
24 bom. L. K. 6b4 ; (1922) M. W. N. 3i9 : 
42 H L. J. 601; 86 C. L. J. 421 ; 

1922 F. 0. 163 {k. C.) 

- Alienation by manager. 

A gilt bv the manager ol temple properly in 
the loim ot a Sanau p .i^oiting to make an al¬ 
lowance oi Ks. 2.‘5 yi-arly lii.m generation to 
gencralioD out ol tnc Devas.han lunds, cani ot be 
guei) eflect to even as agatosi the temple estate 
beyond the lifrtiinc » I the grantor Nutieod, 
C. J. and Lrump, J) KamacHaNDia Mahadeo 
V Narayankao. 1928 Bom. 296 (8). 

- Alienation by Tianager—Excess of auiho- 

rtty^Posscssion of aiunce ifaaverse. 

VVhcie the manager ui a leligious endowment 
gianis a pemiancni lea e in a casi wheie* he was 
noi authorised, tht (ussesMon ol Die lessee is not 
adverse tne endo« meiit duringttie hie ul 'he 
hiad. 44M.821 Pel. \Mt’Ofie»fie and turning, 
JJ.) Gajendka Naih I by r. MooLvi AsHkaf 
Hossa in. 27 0 W. N. li.9 : 3b 0. L. J. 46 : 

1923 Cal. 130. 

- Alienation by managet —N ecessity^ 

Proof of. 

Alieoat’Oii to be valid against the reversioners 
is required to be snpi)i)He‘d bv pro f altunde tnat 
they were n-ade for valid and legal lucissity. 
Ihe same rule applies in ihe case of She^'aits 
and other persons who have no autho ity to ali- 
ci ale property exct pt ioi preserva ion of ttic es¬ 
tate which tncy represent. Unavoidable necessity 
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BELIOIOCS ENSOWUENIS— Alienation by 

maDager. 

must be established in order tn |ustify ab- 
soluie alienatiijn or grants of perpetual leases ui 
endovre'i property. {Spencer and Venkatasubba 
Rao, JJ.) Meethale Chalil Parkum T. Kelu- 
KUhUP V. K. P. P. KaMan Nair 1924 M 947. 

— -- Alienation by manager — Debts—Neces 

sity—Borrowing by trustee—Decree against tern 
pi- funds. 

Where the trustee of a Hindu temple borrows 
money on a simple bond for temple necessity 
contracting to repa^ tne debt out of temple funds 
the crcoitor is entitled to a decree against the 
funds of the temple in respect of the debt. 32 M. 
L. J, 250 Dist: 31 M^d. 47 : 43 Mad. 795 : 15 L. 

W 72 Foil {Ayting and Krishnan, JJ.) SUNdeRA 
SANCiETTY V. VisVANATHA PANDAhASANNADHl 

Avehgal. 4d Mad. 703 : 16 L. W. 83 : 

31 M. L. T. 66 (H. C.i : (19221 M. W M. 444 : 

43 M L. J 147 : 1922 Mad. 402. 

- Alienation by manager — Necessity — 

Onus of proof Mahant—Lhela Rosition^ of — 
Right to contest alienation by Mahant, 

1 ) the case ut a mortgage granted over the sec* 
urity of endowed property by ineMahant thereof, 
it lies upon tue moitg'rgee or tnose claiming 
throug 1 him to prove that the debt was a neces 
sary expense of the iostitution itself. It is aoi 
uncommon in toe case of celibate ascetics to 
taxe a minor as disciple in order mat he might 
succeed to the vfiBce oi Mahant after the death ui 
the then Maoaut Wnere prOk.erty is purchased 
from the income of an aslhutt it is trust property. 
A chela or disciple can protect the property ol 
the endowment cither by virtue of his interest 
as a p jssible futme successor of the estate or by 
virtue of his being a person interested in the 
endowment. 11 he acts in the foimcr capacity 
he is entitled to a declaration under S. 42 of the 
Sp. Kel. Act because a sale of the property 
woul I afiect his contingent right. 11 he acts as a 
member ol the public interested in the endow* 
ment he can adopt the procedure prescribed by 
O. 1 1 K. 8, C. P. Code. Being a disciple he has at 
all events, a contingent right to succeed to the 
officer of Mahant on the death of the present 
holder of the office and he can take steps to pro¬ 
tect the end wed property against any acts cf 
waste committed by the present holder ol the 
office or against any threatened sale in execution 
of a decree not legally enforceable against the 
endowment. {Kanhaiya Lai, J. C,) Bishunath 
Bharathi V, Chaudhri Har Sarup. 

8 0. L. J. 395 : 1923 Oadh 142. 

-jitirrtniidn by manager^Necessity. 

Where the title to property is vested in Ma- 
hants an alienation by a Mahant, in the absence 
of legal necessity, will enure only for his life¬ 
time. It will be open to each of them to chal¬ 
lenge an alienation which is invalid, limitation 
running from the date of the death of the preced¬ 
ing Mahant. {Das and Bucknill, JJ>) Mahant 
R^RUP V, Lal Chand Marwari. 1 Pat. 476 : 

3 Pat. I. X. 352 : 1933 P. 343. 

___ Alienation by manager—Lease of trust 

properties. 


BELIGIOUS £NDOWMElfX8>-OedicatiOn. 

Leases granted by a Mahant in the ordinary 
course oi management of the estate are binding 
on his success'irs There is no difference in this 
respect between the karta of a joint family and a. 
Mahant.40 M. 709, dist. 6 M.I.A. 39^ Ref Uwala 
Prasad, A. C. J. and Das, J.) MaHanth Jai 
Krishna Punt;. Bhukhal Gope. 

6 P. L. J. 638 : (1922) Pat. 113 : 1922 P. 165. 

Dedication. 

- Dedication—Proof—Conduct — Private 

and public trusts. 

A man can create a private trust by building a 
temple and an idol and endowing it with funds 
or income for strictly private* pur poses not merely 
retaii-ing the management and control in the 
hands of himself and his family, but restricting 
the enjoyment to himself and his family and he 
may out of the warmth cf his heart allow other 
persons outside the Original beneficiaries, to en¬ 
joy from time to time the advantages thereby 
created. But in such a case especially with a tem¬ 
ple and idol publicly constituted and publicly 
accessible in which the appearance may be what 
one may describe as ambiguous,one would expect 
and ought to insist upon clear evidence of per- 
miSNion given or license given and permission 
withheld, because it is equally true that a private 
individual may constrect out of his private purse 
a private'temple and id 1 retaining the control 
and management in his own hands and in that of 
his family or some other selected indivduals and 
yet so conduct bimself as to provide conclusive 
evideiiCe of dedicatioo by implication bj conduct* 
Once he has shown his intention to dedicate, the 
matter passes out of his hands and the beneficia¬ 
ries to whom the use is dedicated, have a righi in 
such use. Where there is no express deed of de¬ 
dication or document creating the trust the courts 
have to depend almost entirely upon the history 
f the place and the user by people generally 
from time to lime, to decide whether it is private 
or was intended to be a public trust {Walsh and 
Ryves, JJ.) Ram Das v. Mussammat basanti. 

20 A. L J. 789 ; 1922 All. 6l9. 

- -Dedication—Charitable gift—Perpetuity 

—Application of income, ^ 

Perpetuity is not necessary to a charitable gift 
A donation may be a charity, and an endow¬ 
ment. But if the donation can wholl, be applied 
as income it is unnecessary in considering whe¬ 
ther it is charitable and thus within the excep¬ 
tion to the rule against prepetuities. [Marten, J.) 
The Advocate-General of Bombay v. Yusuf- 
alli Ebrahim. 24 Bom. L. B. 1060. 

r*edication—Religious purpose. 

Planting of holy trees is a dedication for a re¬ 
ligious purpose.if it is done on a spot consecrated 
lor that purpose. The mere fact it is called debut¬ 
ter does not show its true nature beyond doubt 
{Mookejee and Rankin, JJ.) Chandra Mohan 
Ganguli V. Jnanendra Nath Bannerjse. 

37 C. W. N. 1033 : 1924 C. 400. 

Restrictions on successors 

— Valtdity. 

The Son of the founder of an endowment by a 
deed of trust dedicated a piece of land for loca¬ 
ting the deity and declared that the deity should 
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T'ot be removed therefrom till a similar or better 
habitation wa found. Held^ the conditioD was 
for the benefit of the deity and as such was quite 
valid. If h jwever cir'^umstiuces should change, 
theCourt on a proper application can oass orders 
as it tni ks fit. .Handc^son.CJ and Rithardson, 
J } pKADvyMNA Kumar Mullick v. Pramatha 
Nath Mullick. 27 C.W.N. 6»4 : 1923 Cal. 7 O 8 . 

- Dedication — Formalities — Inference 

from conduct 

The execution of a document is not essentia) to 
constitute a valid dedication. Ded cation of pro 
perty tn an idol can be inferred from U'^er and 
from the long application of the proceeds of the 
property ai*d fro n family conduct. 8 W.R. 42; 18 
B 247 ; 30 C. 1003, Ref. (Mootterfee and Chot%- 
ner,JJ) Rambhahma Chattewjee v. Kedar 
Nath Banewjee. 88 C. L. J. 478 : 1923 Cal. 60, 

- Dedication—Succession to Guru—Pre¬ 
sumption us to dedication. 

The properly of a Sadhu cannot necessarily be 
presumed to be devoted to religious purposes for 
the icason that it descended Irom Guru t>) Chela, 
A secular properly, even if acquired by a Sadhu, 
does not change i s character unless dedicated 
for a special purtiose, religious, chat liable, etc. 
{Broadway a d ZAfar All, JJ.\ Kishan Uas v. 
Lachhman Sinoh 

5 Lab. L. J. 381 : 1923 Lab. 644. 

- Dedication—Evidence of — User—Rights 

of iuhrrttunce. 

Wheie It IS found by the Courts below that 
certain property had been set apart for a shrine 
and tiad been in the possessi' n ol a trustee of the 
shrine, the inference is tnat the p opeity belongs 
to the religious institution and is therefore not 
recoverable by the heirs of the founder. (S/tarti 
Lai and Dundas, JJ.) Mr. Dahopoi v. Lal 
Chand. 4 Lab. L. J. 07 : 1922 Lab 320 \U, 

—- Dedication—Vague--~B€quesi to charity 

and spread of Hindu religion—Sanskrit tangu- 
age. 

Per SpemerJ.—h trust for the spread ofHindu 
rtligion is vague and indefinite. A trust for the 
spread of Sanskrit language is definite but a trust 
for f'e spread of Hindu rehgiou for Sanskrit 
learning as the Irusifes might deem fit is vague 
and unenforceable. Per Uevadoss J: — \ beque^t 
for the spread of Hindu religion as well as that 
foi* the spread of Sanskrit language is %aguc and 
unenforceable. Authorities on the point reviewed. 
{Spencer and Devaaoss, JJ.) Ski (Jadichbrla 
Venkatanarasimha Kao Garu v. Nayapathy 

SUBBA RaO. 

46 Mad. 300 : 32 M L. T. (H C.) 47 • 
(1923) M. W. N. Ill : 17 L. W. 31 : 

1923 Mad 376. 

Dedication—Writing not necessary — 
User of income 

Dedication need not necessarily be by deed 
Long user of inc<ime from a certain source for 

charitable purposes will b«-evidence of dedica¬ 
tion. {Spenerr and Kuina* aswamt Sastri JJ ) 
Tadi Bulli Tammirbddi V. Gangikrddy. 

46 Mad. 281 ; 
50M.L. T. 323 (H. C ) : 16 L. W 65: 

42 M. L J. 670 : 19:^3 Mad. 236. 


RELIGIOUS ENDOWMENTS'—Foueder’a right!* 

- Dedication—Absolute or partial—Perfor¬ 
mance of services—Evidence of conduct. 

Where a doner gifted lands, to a deity in a 
Hindu temple for the conduct of daily naivedyam 
and decpiiradana by a specified archaka and con¬ 
cluded by saying fhat the said aichaka and his 
sons and grandson# should enjoy the same for 
ever and render the services to ihe deity : Held, 
that the donee was the deity itself and the archa¬ 
ka was not entitled to the smplua income from 
the remaining after the peiformance of the ser¬ 
vices. It would he dangerous to hold that if the 
trustees of religi ms trusts have for many years 
been applying the income to their own personal 
use the Court must construe the trust Heed in the 
light of such conduct. {Abdttr Rahim ard Moore, 
JJ,) MUTTRYI SRINIVASACHAKYULU V, Dinavahi 
PkatYanoa Rao. 64 I. C 816 : 

30 M. L. T. 101 (a C ). 

- De ■ . - 

plication of income—Long period. 

The mere fact that the proceeds of any land 

were being applied in varying quantities and at 

reciirrirg intervals to the iraintenancc of a tem¬ 
ple is insufficient to show that the lands have been 
dedicate'^ to it. The onus lies on the party who 
sets up the case fo show thii the property has 
been inalicoably dedicated to a temple or idol 2 
Cal. 341 ; 8 W. R. 42 ; 18 W R 3 >9, Foil. {Bat¬ 
ten, J.C. Mokund SiNOH t>. Mahan r Premdas. 

1922 Nag. 122. 

- Dedication— Proof—Application of in¬ 
come to trust. 

The mere application of the income of a pro¬ 
perty to support a thakurdwata for a lon<’ time 
is insufficient to prove that the property is endow¬ 
ed {Daniels and Wadr Hasan, AJ.Cs.) Radha- 
KisHBN V. Jamna Prasad. 61 1. C. 956 : 

8 O.L. i, 127 ! 

“ Dedication to Public — Evidence. 

Mere evidence of public worship alone cannot 
justify a presumption that a public dedication has 
b-cn made. Eich case must be decided with rc- 

feruMice 10 the parricular facts consistent (,r in¬ 
consistent with private ownership. iKincutd and 
Raymond, JJ.) Govkrdhangi v. Vishinoi. 

63 I. C. 370 : 15 S. L, R. 38. 






- Founder's rights—Devolution of trus¬ 
teeship, 

hen the worship of .an idol has been found¬ 
ed the shebaitship is vested in the founder and 
his hciis uni. ss he has di-posed of it otherwise 
or the e has been some usage or course of deal¬ 
ing wh'ch p'sints to a different mode of devolu- 
ti-in. 17 C. 3 ; 32 C. 129 ; 35 A. 2S8 ; 11 C, L. J. 

^ ^ J- A. 

1 >1, Kel, In the application of this rule it may 
not .always be easy to determine who are the 
founders. O .e person may provide the site of the 
emple ano her may build the temcle and estab¬ 
lish the Id >1. while a third may dedicate property 

services of the 

Idol. Where ihc owner of the site relinquishes 
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his right in the land, he may not be a toandec un- 
Jess be indicates at the time, expressly or implied¬ 
ly, that he will associate himself with otuers in 
carrying out the objects of the fouodation. Pri- 
tna facte all toe persons who establish the worship 
are entitled to take part in the manageoaent. It 
a nuinoer of persons provide the original endow- 
□lent, they together constitute the lounder. But 
persons who aUDse^luent to the louiidation fur¬ 
nish additional con'ribations do not thereby be¬ 
come joint founder ; their benetaccion is regard 
ed as nothing beyond an accretio i to an existing 
fouiidat'on. 24 M 219 ; 7 M. 499 ; 17 C. 3, Ket. 
The sheoaitship is vested in the founder and his 
heir unless he has disposed of it otherwise equal¬ 
ly in ihe case ol private and public endowments. 
No d stinction between the two classes ot cases 
has been drawn in this respect in toe judicial de¬ 
cisions. 18 A. 2?7 ; li C. L. J. 2 ; 4o C. 25i ; 5 
C. 228 ; 49 M. 6l2, Rel. Consequently wuether 
afoundatiOii is public or private the threefolo 
principle is aoplicabie, namely, (>} the devolution 
of the trust on the death or default ui each irus 
tee depends upon the terms on which it was 
created, ut the usage of tbe particular institution 
where no express trust-deed exists ; (ii) the wor¬ 
ship ot the idol is vested in the founder aud his 
heiis, in default of evidence to show ihat he has 
disposed oi it othe wise ; (iii) and where a she- 
bait appointed by the founder fails to nominate 
a succ(.ssor in accordance with the coQd>tions or 
usage of the endowment, tbe management reverts 
to the founder aod his represcniatives even 
though the endowment has assumed a public 
character. The ittflicia ot a public temple di»- 
cuss 'd 18 B. 721; 11 A 18; 18 M. L. T. 543 ; 4 L. 
Vf 228. 4 L W 444; 27 M.L.T, 11, Kel 
anU L./io/ 2 ncr, jj.i Ananda chandka Chakka- 
BAKTI V. Bkoja Lal Singha, 60 C. 292 : 

1923 C. 142 

Founder's rights — R*gh to appoint 
-trustees anU provide for management and aami- 
nisifahon - Usage of the instituhon-^Partietpa- 
tiott tn offerings. 

Wncre the worship of an idol ha« been found¬ 
ed tne shcbaitship of the idol is vested in the 
fbuoder and his iieirs unless he has disposed of it 
otbei wise or tnere has been some usage or course 
of dealing which points to a difierent mode ot 
devolution. 17 C. 3 : 32 C. 129 : 35 A. 213 ; 20 
C. W. N. 314, Rtfl. The founder is competent to 
provide tor the government and ad ninistration 
of Ctie truat and can give directions for its ma¬ 
nagement not inconsistent with iis cnaracter as 
a religious or charitable trust. The test in each 
case IS whether the direction of the founder is in- 
coiisistem with the nature of the endowment as 
a religious or ebantabie trust. The proof of the 
intention ot the founder becomes almost conclu¬ 
sive, wnen the usage is immemorial. The inten¬ 
tion may be pres med irom a number of iiis»anccs 
extending over a limited period, if they are made' 
dut by clear and unambiguoas evidence. Where 
.the founder ot an endowment prescribed the line 
of succcs>ioT the shcbaitship in the descendants 
of his sons and ajlso directed that tne descendants 
.of his daugh.eri,would be entitled to participate, 
Jn the bhog offerings dedicated to the idols estab-' 


BELIOIOUS ENDOWMENTS—Idol. 

lished by him. Held, that it was competent to 
him to do so. {Mookerjee and Ckotzner.JJ.) 
Rambrahma Chatterjee V. Kedar Nath. 

1928 Cal. 60. 

--- Founder's rights—Founder cannot alter 

line of succession^ 

In the ab>ence of an express reservation in the 
deed ot gift it is not competent to the founder of 
a debutter or his heirs to .nake a change in the 
orcer ot succession of shebait. {Woo<^roffe and 
Cuming^ JJ ) Goukikumari Dasi v. Ramanimoyi 
Dasi. 60 Cal. 197 : 26 C. W N. 920 : 

1923 oal. 30. 

- Founder's righis^Right of, to provide 

for management — Trusteeship. 

Ordinarily the founder of a trust is entitled to 
prov/de for the management of the trust and to 
reserve to himself and his heirs the power to ap¬ 
point trus ees ; but if he exercises that power and 
appoints a trustee, ihe irusiee cannot be removed 
except in the manner provided in S. 92. C. P, 
Code. {Lindsav and Kanhaiya Lal. JJ.) PuTTU 
Lal V. Daya Nand. 20 A L. J. 712: 44 A. 721 : 

t. B.3 A. 466: 1922 A. 499. 

Idol. 

- Idol—Rights to sue on behalf of—Person 

interested. 

In suits to recover property dedicated to an 
idol the real plaintifif is the idol and tbe person 
suing on behalt of the idol is not personally 
imerested in tne suit any more ihan is the next 
friend or guardian of a mioor. A manager of the 
j property of an idol has a sufficient interest to sue 
tor the recovery of its properties from a tres¬ 
passer. 38 A. 735. Ref. (Ryves and Daniels^ JJ,) 
Sheoramji V Sri Ridhnath. 46 A. 319 ■ 

2i A L. J. 148 : L. B. 4 A 128 : 1923 A. 160. 

Idol—If can he gifted away. 

Per Richardson, J. It is difficult to under¬ 
stand how an image considered as a legal or 
spiritual entity can properly be said to be ihe 
Subject of gift. {Sanderson^ C.J, and Richardson. 

J ) PRADYUMNA KUMAR MULLICK V. PrAMATHA 
Nath Mullick. 27 C. W. N. 684 ; 1923 Cal. 708. 

- Idol — Appointment of shebait~-Whai 

constitutes. 

Where a person was appointed manager df the 
worship of an idol in pursuance of an agreement 
settling differences between raember«5 of the 
family, the person so appointed does not become 
shebait and be could not recover any amount out 

of pecket expenses made by him. {Maclean CJ 
Harrington and Fletcher, JJ.) Triguna ’sun- 
dari Dasi v. Radharani Dasi. 

87 C. L. J. 20 : 1923 C. 97. 

- Idol—Do facto manager—Right to sue 

treshasser for ejectment. 

Where a person has been recognised as the 
de facto manager of the property of an idol, he is 
entitled losue to eject a trespasser and take other 
steps for protecting the idol’s property. {New- 
hduld and Ghose, JJ.) Hari Mohan Modak v. 
Rameswar Das. 64 1. C. 787. 

4 

—;- "Idol—Raght of Worshipper to remove idol 

and substitute another. 
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.i is not competent to an individual worshipper 
cf 3 village tetri le, not being its trustee or a 
manager, to remove an idol alleifed to be cracked 
and substitute thcrefnr a new id 1 made bv hi.n- 
self. {O dfitld and Dcvadoss. JJ ) Golla 

Chakkapani V. Katnfni Lakshmanaperumalu 

17 L. W. 62 : (1923> M. W. N 89 : 

44 M, L. J. 90 : 1923 Mad. 369 il). 

- Idol—Right of worship—Special right — 

Proof of—Usage. 

The public are entitled to worship the idol 
of a temple at the temple itself, but a pe so" 
may possess a special right of worship a^ a civil 
right of worship at a particular place, but there 
must be distinct evidence to prove ir and mamvoi 
or usage mav be examined to decide whether 
anv such right exists. But the mere fact ihai 
worship w'as offered at a particular place for a 
number of years is insufficient id the absence of 
other evidence to prove the right {Sandora Aiyar 
and Phillips, JJ.) Amkapati Subba Kepdi v. 
Tippana Narayan Reddi Gari Subba Reddi 

10 H. L. T. 438 : 19 I. C. 637 : 21 M. L. i. 1097. 

Managemeot of traets. 

- Managernenl of trust — Dharmaka*ta of 

tempie-^Posilion and powers of—Conversion if 
trust property—Falsification of accounts — Rerno‘ 
vat. 

The dharmakarlba of a Hiodu temple is in law' 
a trustee. His position is not that of ashebail of 
a religious instiiutioo or of the mahant of a mutt 
The>c functionaries have a much higher right 
with larger power of disposal and aduiinisttati n 
and they have a personal interest of a bcneticial 
character. 27 M. 435. Ret. but a dharmakarta is 
literally no more than the manager of a charity* 
and his rights, apart it may be in ccitain circum* 
stances from the question of personal support, 
arc never in a bigl cr legal category than ihal o: 
a mere trustee. Where the discoverable ongiiis 
of property show it to be trust property the onus 
of establishing that it has legiiimaieiy c< me into 
the trustee’s own righis is hcavly upon the 
trustee who must show by the clearest and ihe 
most unimpeachable evidence the legitimacy of 
his personal acquisition. Where the irustee of a 
Hi du temple set up an unf lUnded assertion oi 
private ownership in himself of the properties of 
the temple and resisted the recovery of those pro¬ 
perties for the trust which he administered and 
supported that assertion by the concoction of false 
accoutits filed as evidence in the case, he is 
guilty of seriously reprehensible conduct and i^ 
unfit to be retained in rfficc of trustee. {Lord 
Shaw.) T. P. Skinivasachaki v C. N. Evalai'Pa 
Mudaliar. 45 5^5 . 

16 L. W. 247 :24 Bom. LB 12 4 • 
I. K 3 P. C. 213 : 36 C L. J. 624 ; 49 I. A. 337 • 
31 M L T. 1 P C) : 21 A. L. J. 360 : 
37 C.W.N. 317:43 M.L.J, 516: 1929 P C, 326 (P.C). 

- Management of trust — Founder's 

wtdow’-Powers of — TeUementary disposition 
—Plea of JUS tenii in defence. 

The manager appointed by the founder of a 
Hindu eodowinent failed to take up ttic office 

and the founder's widow took up the manage’ 
iiicot. She died leaving a will by meatis of which 
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trusts. 

she appointed a »h rd party to succeed her as a 
manager. In a s»ut bv ihe founder’s heirs for a de- 
rl.iratinn that the testamentary appoir^tment was 
invalid. Held, on her husband’s death, she had a 
right as representing her hu'^hand’s estate to 
m^ke an 'her aopomment to take effect immedi¬ 
ately ; hut she had no power to make herself 
mamger fnr her life firt-t and then a testamentary 
disp' sition p'ovide for the managemei t after her 
death Per Walsh, 7.— a plea of ;r<$ ierUi cannot 
be set up in this class of ca«es. (Walsh and Pig- 
g-<it. JJ.) Goswami Puran Lalji V. Ras Bbhari 
Lal. 20 A. L. J 627 : L. B 3 A. 334 : 44 A. 590 ; 

4 U.P L. B. lAr. 119 ; 1923 A. 286, 

Management of trust—Suit by. in his 
lapattlya manager for recovery of money due 
to irnif'l/ — Temple owing money to the manager 
— E^e t of. 

Pin. sued as manager . f a Hindu temp'e alleg- 
ii g himself t(» heredita-V trustee thereof, for 
the recovery oi certain moneys due to the temple. 

■ n the course of the plaint 1 he plamlifi s’aied that 
he t ad spent inoneNS out of his pocket for the 
temt le and that he wa*^ entitled to be reimburjcd 
in fispecl “f hose moneys The trial Court took 
an undertaking from the piff that he « a« recover* 
rng the monev only on behal- the terppie and 
i B'sed a decree m his tavonr as manage’’. The 
apprllate court without go ng into the merits of 
the case dismissed the suit holding that the plain¬ 
tiff cLiimt d adversely to the temple as he wav in 
effect tr\iog 10 approrriaie the moneys himself. 
Hela, that the decree cf ihe trial court was correct 
as the plaintiff was smi g n terms as Ihe manager 
of the temple. Shah, A. J. C and Crump, J.) 
ViNAVAK Shiv Rap v. Atmapam Rayaji. 

24 BomL.B. 1308 : l923 Bom. 170. 

- Management of trust—Establishment of 

thakur for wot ship— Removal by succeeding she- 
t atts Validity of. 

Where the worship of a Thakur was founded 
bv M and properties were also dedicated tor ita 
vvorsh p but no condition as to the location of the 
Thakur was imp> sed by M it is not open to any 
Subsequent shcbait to i * pose restr’ctions which 
would letter those who. subsequently, as heirs of 
the founder become shebaits. It is con petent to 
one of the heirs of tho founder to remove the 
Thakur from the Thakurba’i during bis turn of 
worship 17 C. 3, Ref. iGrraves, J.) Promatha 
Nath Mullick v. Phadyumna Kumar Mullick. 

26 C. W. N, 909 : 1923 Cal. 99. 

- Management of trust—Contra t vitk 

shcbait—Does not terminate on death of shebaii. 

Contracts by the shebait of a Thakur in respect 
of dedicated properly entered into as shcbait 
do not terminate on the death of such shcbait arrd 
can be enforced by the successor of Shebait, 
[Chatter jee and Newbould, JJ.) Dasarathi 
Chattbrjbb V. Asit Mohun Ghosh. 

59 I, C. 126 : 24 C. W. N. 879. 

Management of trust — Temple—Right of 
trusteeship—Usage. 

Where the site on which a temple is built was 
purchased in the name of one member of a Hiodu 
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tiusts. 

family that by itself does not show he was the 
Sole iouiider and hence iiustee.^hip is not sole*y 
vested in his lannK Wneic evco telore the i>tw 
temple was boilt. the woishipped an noi 

which was Jaie« on injiali«d in the new ten.p*e, 
the old looiidation which was vesUd m the 
familv still ttniama intact. In the absence ol 
evidence lo show tne mles cf siccession. the 
usages cl ihc inblitoticn and cendtet oi patties 
shoiila be lucked to. [Kftshnan atid Roftttsufn^ 
JJ NAKA^ANAN C'HliTlY V. ELaYAPLoLMaL. 

1»24 M. 400. 


MatiGgcmfnt of trust--Acts of predeces¬ 


sor uhen binding on successor^ Lunimuiaitvu of 

rent. 

Succeeding trus ets of a charily are not e>top- 
ped item revcrtiitg to the wutatn late in lei coia 
tion 01 an a'-iangeinent for coinmutaciuu into a 
fixed money lent entereo into with me leoains by 
the preceding trustees. 37 M L.J. Kcl. \Ayling 
and RameS’fm^ Jj.) 5UhDAKA(<AjACHAKiAK v- 
Au Mahomed Ethiuar Khan Saheh 

44 M L. J. 649 : 19^3 661. 


Management of trust^Viltage temple — 


isuil f or fios^tssion of properly. 

As Iegards property bequeathed to an idol oi 
shrine, though ii nominally vests in ttie lool or 
shtine. the tight to possess the prcpeity is in 
some human being or beings, v%z„ Uie iiustte or 
manager and il there is n«.ne such, in the wot* 
shipiers. In ihe absence ot a trustee or managef 
it is open 10 the woishippeis with the permission 
of the Court under O. 1, K. 3. C. I'. C , to sue lor 
recovery ot pos^essi,..^) oi the propcilic:* belong¬ 
ing to the tel gi us charity iroin a irtspasser. 37 
M. L J. 554. kei 27 M. L. J. 2/0. U.si. VVheic 
ptrsoi s claiming to be the lawiul ttusiees ol a 
village charily ate proved to nave acted as irus 
tees without any dispute lor a number of yeais. 
it is a Itgitimate iolerence that they had been 
iawfull> appoinied ^ r that their >ell-a^pi inliiicm 
had been latiticd and ad pted by ihe benefici¬ 
aries ySchxoobe^ C. J. and Wallace^ J > Kanga- 
SWAMl NaIDU V. KhISHNASWAMI lYEK. 

32 M. L X (H.C.) 133 : 

(1923) U. W. M 84 : 17 L. W. 147 : 

44 M. L. J. 116 : 1923 ALad 276 \2). 

—- Manageme>ft of trust —Kallalai in 

Hindu temple. 

Kallalai in a Hindu temple are independent 
trusts and are not subject to the supervis.on oi ihe 
DevasthaiiHiTi Cen.mmee. {RhiUtp^ una Rurrte- 
sam. JJ.) Kandasam Iyek v. Siva Chidam¬ 
baram. L. W 840 ; 31 M. L. 'i. 2i7 : 

tl922) M W.M. 704 : 1923 M. k09. 

Management of tiusi—Association of 
shaf'gtis in munugemtnt. 

It IS not cod I elect to the t^u^tee ol a religious 
end* wmeni toinlicduce a sirangrr into the iius- 
teesl ip as joint tiusite wiiheui ccnintiliing a 
breach cl nusl. \t-penccr at a Krinhi'an, JJ.t 
KolAMEHl E V SAhKAEAN NaMBI V KaNHoLI 
1 D AMHEEJEN/M. 16 L, W Sf6 : 

(19221 M. W. M. 428 ; 43 M. L. J t)72 : 

19:^2 Mad. 269. 

C D— VOL. IV 86 


SEUGIODS ENDOWMENTS-Mutt 

Mutt. 

Succession — Sanyasis — Chela _ 

Rerudiaiion— Effect of. 

Actoidii g to tne lehgious law and custom, a 

chila or cll^clplc entirely lepud ated by h s auru 
lor misconduci bec< mes an utter outca tc the lie 
of disc.plcship ij- e. tirely bu ken and .hr repuoi- 
artd ch*.la IS in no way entitled to sutc* ssion 
either as a chela t.) the guru v ho 1 as n puoiated 
him or a*: a gumbhai to any U -% ful chela w hum 
Ihe alore.aid gu u may ihertal'er imiiate 
{Rafique ana Pi^golt, JJ ) Mahant JaGanNath 
Gik j;. Tkigunanand. L. K 3 a. 466. 

— Mutt’~Head of, position of-Tt itsUc— 
Sclieme^Rower iftoutis loftavte. 

1 he Acharya ol bwaminaiayan Temple Vad- 
lal wa& held lo be a iiusiee to whom S 92 C P 
Code, would aoiJv. The Mahant . r ii anager' of 
a Math js not a trustee in ihe strict >eiise ol the 
•erm but he does hold a fidtciarv position. 
[Marten and Piatt, JJ ) ShkiPat Ppasad v 
LaksHmidas. 26 Bom L. R. 747 : I9a4 B 193* 


-- Mutt--Succession — Romtnation— Desig¬ 
nation of heir by the Guru-^lntl altan cctemony, 
V here U»e guru of a Math des gnates clearly 
a particular person as his heir, sucn pets n is 
entnJed to succeed to the guruship. even though 
no tiiimal certinoiiy ol iniiialion lias la^eo place 
in the guru’s li e-time. [ Macleod, C J. and Shah 

KklbllNAGlKI T RIkAMGIRl V bMpjpHAIC KA VLP- 


J■) —. <\initmvjiKt V O'-'KIUHAIC KAVLE' 

4b B«-m- 666 : 24 Bom L R 

i9a2 Bom- 202. 

— Mutt — Succession —Removal of the 
mahan*. 

A nitfhaiit is the head of any Hindu Dcra or 
religious iiiHiitution and succession to Ihe office 
may be heieditaiy in which case the successor 
would be a mahant. The only law as to mahants, 

their offices, lunciions and duties is 10 be lound 
in cu^tom and practice, which is t - be proved by 
lestiiiiony 11 M. 1. A, 405, 42» Ajp. A sell-con- 
stituted sangat caonot extici>e suptiv ision or c. n- 
tiol over tlic math or mahant. A custom entitliog 
ibe wofshiopers to coi trd the appoinlmeut or 
succession of mahants or to leniuve tntm with¬ 
out invoking the aid ol law must be proved 
{Broadway and Abdul Qadir, JJ.) Fateh Singh 
V. Bur &INGH. 66 I. u. 842. 

Mutt — Head of—Debts borrowed 6y— 
Binding nature — Crtdilor's righh. 

The head of a muu cam (it aheoate the mutt 
propcnies unless constrained to d.. su by un¬ 
avoidable necessity. It IS not sufficient to show 
the debt is sh- wn lo have been incurred for mutt 
purposes a. d noi for the bead’s p.i.ate purposes 
in order to make it binding on the proi ernes 
Except for unavoidable rece>sitv., the bead cf a 
mult cannot create any h terest in (be mutt 
propel ty to enure beyond bis Ine-time. 1 roper- 
lies in the hands of a madalhiraibi will 
not be hallc for the debts of his ir.dvces^or if 
theborr wing was not for a justifiable purpose 
or be had e* ough funds in his ha. ds at -he time 
of the loan. [Hnshnan and Rame:,um. JJ.) 

I ARSHMINDRA IHIKTHA &WAM1AR V. ViBHUDA- 

PRiYA Thirthaswamiar. 44 M. L. J. 187 : 

17 L. W. 274 : 1923 Mad. 288, 
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BE^tOlOUS ENDOWMENTS—Mutt. 

—- Mutt—Head of—Powers of alienation — 

Legal nrcCiStty 

The Mahaiit ol an endowment is tbe proprie¬ 
tor 01 me property although he holds the.-e 
properties in trust. He has very large adminis¬ 
trative pjwers over the atfairs of the asttian and 
undo^jbiedly has power to sell or mor gage t‘.e 
property m case of need or for toe benebt of the 
asthan. That being so. it is impossible to maintain 
that he has oo saleable uiicresi in the properties 
of the asihaii. Where therefore a mahant in oide> 
to defend his tide as against a rival cUimant bor¬ 
rowed large su ns ot money and tne cicdiiors id 
execution 01 decrees on these debts sold in exe¬ 
cution the properties of tbe asdtan held that the 
purchasers at the execution sale had acquired a 
valid title to the property lo quesiion. the debts 
having been cjmracted lor necessary purposes. 
{Da^ and ISuCRnilt, JJ.) KedaU NaTH GoEnKA 
p. Mahanth Jagak Nath Das. 1 Pat. L B. 73. 

11^24 P. Sjo. 

--- Hull—Head of — Mahant — Marriage — 

Forfttture offtce» 

In t>ie csse oi Sitarmartbi Asthan the marriage 
of the mahant does not email ibe torlcituie oi 
his oihce. i'nc lact that there has been no in¬ 
stance ot a mairtage on ihe part oi a inai'am is 
strong evidence .la custom against inaniage. 
{Da$ and ISuckntll, JJ,i MAHANT Kaghunai h 
Das V. S.iE>>KUMAtt Mi^SlR. 1323 F. 3o3. 

- Mult — SuCces:>ion — Asthan—Mourazi — 

Muit — Ueoolution of office — Custom of ma/tants 

A mjuraaiii asthan is one in w.iich the oihce or 
manam is lured.lary and apart iroiu cusuui 
devoUes upoQ die chiet disciple ol me ckidting 
mahant. By the lules of the Sailakha Asihau di 
mouza baliakha in die viu^etfarpoic UL the senior 
bai>agi Chela uii liie death ol the manant is cotiti- 
ed to succeed to die tiiana-itship. The principal 
chela jr pup>i is cot »lid to succeed on me dcaiu 
ol tue preaidiQg inahHnt ol a inv«utasi or heredi¬ 
tary inati. li ihe principal pu ii be personally 
uoht to succeed or be disquahhed oy one oi the 
ground-} Ol uisqaaUoca.ioo spccdied in tue shas- 
tras. iheii die presiding mahaoi should in lus liie- 
time select a properly qualiiicd pupil to >uceced 
him. o. L>.A. B^iig. 2h2 loll Dniorcot cus 
toms prevail in diilcrwut inuits aod wucre .sucu 
arc p.ovcU to exist they must govern, Uie ordci 
of succession. 1 he mere tact inai a nianant has 
proleiscd to appoint a successor does not prove 
the cx s.cnce oi such a po ver. {Miller, C. J. and 
Jwala Prasad, J .) Mahantii Jageknath Das v. 
Jang BAHAnuK KaI. 

4 Fat. L. X, 285 : 1U23 F»t. 33 : 

1922 F. 2id \2). 

- ~^MuU Head of a—Position of. 

The head oi a mutt is ooi a trustee, except as 
to any speciiic property proved to have vested in 
him Ijr a -pecinc and delinue object. [Uas and 
Hitckntli, JJ.\ Mahant Kamkup v. Lal Ciia.'vd 
Makwaki. I Fat. 475 : 

3 Fat. L. T 352 : 1922 F. 243 

Trustees. 

- Trustee—Acli of majority—Wken 6in- 

ding on t ruH—Omission to consult some trustees 
—Effect of 


BSLIGIODS ENDOWMENTS—Mieoellaneoae. 

lo the case of religious endowments with many 
trustees or uralans. the general rule is that all of 
them are entitled to be consulted belore any act 
is done in the management of the trust property. 
The act ol the majo^^ity of the trusttes in grant¬ 
ing a lease of the trust property will be binding 
on the trust only when all the trustees are consult¬ 
ed and their wishes ascertained after mutual dis- 
cu'ision. The mere fact that one ol the trustees 
obtains a beneht from his irus' does not abrogate 
the rule. {Oidfield and Ramesam, JJ,] MaTA- 
MOLLA MaNIKOTH PATTAM CHaNDU V, Kl TTIZIL 

KAYIRU. 15 L. W. 264 : 1922, M W.N. 172 : 

42 M L. J. 280 : i922 Mad. 2. 

MiieelUneoas. 

- Arcitakas—Position of. 

The pujari or archaka is no the shebait of the 
•emple ; he is appointed by the shebait as the 
purohit to conduct the worship ; but that does 
noi transfer the rights and obi gallons • f the sbe- 
bait to the purohit and he is not entitled to be 
continued as a matter of right in his ohice as 

pujari. 16 W. K. 99 ; 25 C. w. N 201 ; 15 M. 183; 
42 M. 618 ; 35 M. 631 Rcl, (Mookerf'^e and 
Chotzner, JJ ) Ananda Chandra Chakrabarti 
V. Broja Lal Singha. 36 C. L. J 356 : 

50 C. 292 ; 1923 C. 142. 

—- Dcbutler property—Family trust —Right 

of benefi lanes to pul an end to the Pust. 

Wnere there is a private family debotter, the 
shebaits cannot by their dealing give the property 
a different turn. It is the members of the family 
I interested who by their c>n^eot may convert the 
debuticr propcitvinto secular prt periy ai d who 
are the members of the whole family, male and 
female, interested in the worship of which the 
slebvit-i are merely inanage>s. {IV^odroffe and 
SuJtrawardy, JJ.\ MonmuHaN Ghosh v. biDHEs- 
waR dubby , 27 C. W. N. 218 : 1923 Cal. 177. 

■■ Founder —Who is—Right to shebaitship 
—Rights of pujari or priest. 

vv'hcre the worship of an idol has been establi¬ 
shed by the ai cestots of a lady she is not the 
original founder ; nor can sne be regarded as a 
founder because of her subsequent benefaction 
which is nothing beyond an accretion or addition 
lo the existing foundation. 7 M 499 ; 24 M. 219 
Kef. When the wo^^hip of ao idol is founded, 
ihe sheb.iit>hip is vested in tne founder and his 
ocirs unless he has disposed of it otheiwise or 
iherc has been some usage or course of dealing 
which points to a differci.t mode ot devolution, 
17 C. 3 ; 32 C. 129 : 35 A. 283 Kel. The shebait 
aopoints (he purohit to coaduct worship but 
that does not transfer the management > f debat¬ 
er estate from ihe shebait lo the purohit, 16 W. 
K 99 ; 25 C. W. N. 2dl Ref. {Mookerjfe and 
Rankin, JJ,) Kali Krishna Ray p. Makhan 
tAL. 27 C. W. N. 4L1 : 50 Cal. 23$ : 

1923 Cal. 160. 

-- Dharmasala—Public or private F^operiy 

— E'ident.eof treatment. 

Tne widow ol the deceased member can claim 
possession of her husband’s share of a Dbarm- 
asala which bad always been treated by the mem¬ 
bers of a Hindu family as private property and 
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JlELIGIOnS ENDOWMENTS—Miscellaneona. 

she canii it be ejected therefrom A finding that a 
Unannasald has always been treated as private 
property by the members of the lamily is a hnding 
bindif.g on the Court in second appeal. 
(Wilb r/ofce and Abdul Kudir, iJ.) Sadho Das 
MusciTAS Shah S-ngh. 8 Lab. L. J. 6 i 4 


Golden Temple^ Amritsar —Granthi— 
batccession to property acquired by-^Judgment in 
previous suu^AUmissibilily of. 

A Granthi' of ihe Golden Temple at Amritsar 
can spend the income of the office in any manner 
be pleases and any acquisition out of such income 
can be disposed of as he pleases and is inheritable 
DJ his suns in the ordinary way unless dedicated 
to religious puiposesaoda presumpiion as to 
dedicatiuo arises when one granthi succeeds ano¬ 
ther to the exclusion of the heirs of toe laiter 
{Scott-Smith and Abdul Haoof, JJ.) Indak 
Singh v. Fateh Singh. 1 Lab. 640 : 69 1. C. 734 : 

64 P. W. R. 1921. 


■Archaka—Hereditary archaka—Position 


of. 

Hereditary arebakas are only servants of ihe 
'temple subject tj the di'^ciplioary jurisdiction of 
the trustee ihey have a right of suii ii they are 
impiopcrly prevented Itom performing ihe duties 
of iiieir office or dismissed witnoui good and pro¬ 
per reasons. The possession oi tne lemple and 
Its properties by an arcnana is only ihatot sei- 
vant sad ihe liustee can -ake possession ot ihem. 
Hind A Law treats hereditaiy archaaaship as im- 
moveab.e propeuy. 35 M. b3l ; .>0 B 94 ; 45 B, 
234 KjI. [Ueva Doss^ J.j SRi Vanamamalai 
JEEk SWAMIsiAL V . Fekia Venkatakamana 
Chariar. ll922iM.W. N. 442 

16 L. W. 931 : 1922 M l83. 


— ■ '““'^Offices of arefutkas and trustees should 
be separate. 

Generally speaking it is desirable that the offi¬ 
ces V.I aiaiaka and irusice should be separate, lor 
it 14 only then mat tne woik o. tne aichaua could 
be ptopeily supervised. {Aoaur Kahim and 
Moore^ jJl MUTTEYI SRiNlVASACHAt<yULU V. 

Dinavathi Pratyanga Kao. 

64 1. C. 816 : 30 M. L. T. 101 IH, C.). 

. Crown-^Grant-^Appointment of trustee 

by the temple committee 

On resamption of a religious endowment 
owing to mismanagement, a temple committee 
was appointed lor satisiaciory arrangemeuts for 
the due penormaiice of the services of tr.e 
tempio. .Appoiotment of a trustee by the com¬ 
mittee to manage the temple and the proper ties 
in such a case is valid as the Government can 
inve t the leiiule committee with that power. 

Aiyar and Moore, JJ ) Pillaimuthu 

PiLLAl V. VEYINKAIdUTHU PiLLAI. 

69 I. C. 183 : 12 L. W. 324. 
Mahant, removal of~^Suit for restora- 


religious endowments act (XX0F 1863J, 

proceed in the manner in which thev acted. iDas 
and Buckntll, JJ.) mamat Ali v. Yad Ali Shah. 

63 I. C. 849 ; 6 Fat. L J. 408 

religious endowments Atx ixx OP 1863 ) 

—- Temple Commiltee--Power to appoint 

trustee temporarily. 

J—Pi. Temple Committee con¬ 
stituted under Act (XX of 1863) can appoint a 
trustee temporarily 

Per Sadasiva Atyar, J. —Temporary appoint¬ 
ments of nuvtees can De mae’e only in emergen- 
and exceptional cases and then only till the Com- 
rotitee has reasonable time to Bx upon a suitable 

^ vacancy permanently. 

(lVallts,C. J. and Sadasiva Aiyar, J.) Govinda- 
raja Mudaliar 2/. Sabapathy Mudaliar 

61 I. C. 783 : 13 h. W. 168. 


Ss. 3 and 4 —Suit against trustee or 
manager for re^oval^ 

It could not have been intended by the Legisla- 
ture that where there is a Committee appoimed 
under b. 3 which controls the trustee, Manager or 
Supeniitendent, a suit may be instituted not 
merely against Ihe CoratriUee, but independemly 
of the Comrnntee against the trustee, Manager or 
Superintendent for bis removal. The fact that a 
Committee has been appointed under S, 3 and tbe 
Committe^ has worked lor many years without 
protest and challenge is prima evidence that 
the endowment is of the cha*'acter described in 
S. 3 of the Act. 12 M. 366 Rel. {Mookerjee and 
beachcrofty JJ.) Bheema Raut v. Durga Prasad 

40 Cal. 323 : 16 I. C 908 : 

17 C. L. j. Ib3. 


tioHy if lies. 

Where the removal of a Mahant from Office 
was .imply justified by his acts and omissions, he 
cannot ask to be restored merely because tbe per¬ 
sons who removed bim were not authorized to 


—-Ss. 3 and ^—Katialai—Temple Com¬ 

mittee cannot inlet fere in. 

Though a temple may be subject to the control 

and supenniendence of a Temple Committee. 

that fa^^t dots not give the Committee any tight 
of supervision over the Kaitalai which is an Tn- 
dependent trust. {Phillips and Ramesam, JJ.) 

Kandaswami Iyer v. Sivachidambaram 
Chettiar. 10 y ^ 

(1922) M. W. N. 704 : 1923 Mad. 209, 

r Ss. Sand 14 —Rules for guidance of trus¬ 
tee—Dismissal of trustee 

Per Napier, J. A Temple Committee has 
power to frame rules for the guidance of trustee 
but the rules should not intringe i^n ihe rights of 
the trustee arising by virtue of his tru«t and 
power of management. The rules should not 
redime the trustee t .> the position of a servant of 
the Committee. Any su'-h rule is ultra vires A 
Committee can investigate charges against a 
trustee and failure of the latter to attend and to 
offer expla..atioQs amounts to breach of duty 
Before his dismissal on this ground he should 
be given an opportuniiy to defend himself 
{Sadasi^a Aiyar and Napier, JJ.) Sundara Rama 
Sastri Va Anantha Krishna Naidu% 

38 I. C. 696 x b t. W. 679- 
appointed by Government 

—Rights of Committee. 

In a suit by a^ Temple Committee for a declara- 
tion that the suit temple was subject to^its control 
and should be managed by a trustee appointed by 
iti the committee must ptove that tbe right of 
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RELIGIOUS ENDOWMENTS ACT ^XX OF 1863)i 
S. 3. 

appo'Dting trustee ve^ted in it. The fact that 
Guvcrocnem othcials exercised supreme control 
over the inaiiatemeid of the temple would nut 
suffice. !□ ihe ab ence ot t le evidence of the 
fact ihai Govt a?pt‘init.d the trustees it is insulfi- 
cir lit to prove ihe nj^ht of appuin'ment, because, 
ui.der ihc Cumtiion Law. the sovcicign has the 
Tight to at point trustees when ihe-e weie not 
found persons comt eteul to make such appoint 
mem. A wiongiul assuropiion by the Govt, of 
the p< wer to apr'oi' t a irus ve. is not >ufficieni to 
bring the fcHU le vvithtu S 3. (Stiaftarnn A'n/y 
and LUifield, JJ.\ pikamanayaoam Pillai i-. 

AMBALAVaNA PaNDAKA bANNADHl. 

28 I. C. 833 : 2 L. W. 371 

S Z—Tc^nple Commtiice - Power loop’ 


BELlOiOUS ENDOWMENTS ACT (XX OF 1863),. 
S. 10. 

S 6 —Decree under, docs nol bor suit 


under 2>. 92, CPC 

A decree under S. 5 of the Act does not bar 
a suii under >.9^ of ihe Civil Procedu e Code. 
{Mookcrite and Buckland, JJ,) SahaykaM v. 
KhaoENUKA. 03 1. C. 418. 

S b ~Ti tuple Conifnttlcc's power— Dis- 


point od{titto> at (rustces 

A Temple Cjinmidce aopointed under Act aX 
of U63 l>as a discretionary power to appoint 
additimal irusices to a temple under its supcnn 
tc. dei ce ai d such appoimments can o-.l* be 
questioned on the ground that the power was not 
exeicised icasonably and in good faith. (Ayltng 
and TsaOff. JJ.\ Tikumalaivappa pillai 

VtNGU AIYAR. ^ ^ 

28 1. C. 556 : (19151 M W. N. 280. 

_8s 3 and 4-0'ic ttustee liereditary— 

Rest appointed by Lommitlee-Hubjecl to Com- 
mtitee—Riflbt locallforuuounls 

Rer IVu/fis. C. L—A icmplc of which one ol 
the trustees is a heiediiaiy trustee and the ot-her 
trustees arc appointed bv the Coniini'iee comes 
unoer S 3 of tt« Aci XX of 1803. Some oi the 
decisiDns have unduly leticfcd the powers of tne 

Coinmi'tce which it was imended by the Legis¬ 
lature it Should possess, pfz .tnuse conferred on 
the Board ol Kevonue by Kt g VII ol 1817 I cr 
SeshaRtri Atyur, 7.—It is doubiful if the decisions 
that lay down that no account can be called lor 

from bc’-editary trustees arc ngnt. Nature and 
sc'pe of leiniorial jurisdiction discussed. 
{[Vultis, C J and Sesha^tri Atyar, J.) Sitha- 

RAMA CHHTTY V SIR S. SUBRAMANIA 

39 Mad. too : 19 M. L. I, 23 : 3 L W. 43 . 

32 I. C. 211 : 30 M. L. J. 29 

_8 b—Tcwpotary manager— Court when 


able. 


tntssal of Dhotniakurlha- Gtouuds for— V'hai y. 

Under pc wers vesltd in the lenq le Con miitee 
undei Act XX of H camel d 1 ^n.l^s a 

Dbarmykaiil.a lor i oi vt.iuntanU leidei ig ac¬ 
counts, icr fa luie to \oUiiitaiil> furnuh secunty 
or rneie absence liom the lemi ie loiaidy. An 
illegal oroer nf dismissal cannui be \al daltd by 
subsequently calling lor acc unis oi loi >e«uiily. 
{ MtlUr and Abih>r RiOuni,J ) AbhinAV cTHANDA 
VlDYARANYA BaRATHI SWAMl V. BHEEMA KoW. 

18 1. C 58 : 24 M. L. i. 358. 


Ss. 7. 9. 10 and l2- Teniplt — Ori^ttmlly 


subject to the Comnnl ec of out taluq—Lauds 
assigned to anothir taluk m Rtv ncitslnbuiion 

^Former Lotuimitce lo hove Iton. 

\V..ere lands lekng iig to a ten pie weie oii- 
ginally in one laluq and subject lo the Uevas- 
thanam Cumn iiiee vf ihal ‘aluk and laic* on 
for revenue purposes the lands weie ass gred to 
another taluq in atulher Di.. lheh«>i Devas- 
ihanam Coniri.ittec cot.liDUts 10 have jurnoiciinn 
over the leu pie. \Ahiiur Rahim and Ayitng, 77,' 
KaNGaPPA V KaRNAM bltlMAPPA. 

39 Mad. 949 : 36 I. C. 284 : 31 M. L J 360. 
-Sj. 7 . 12—Powers of Temple Ci^mmittee 


can af>pot*‘t. ... 

When a District ludgc. without enquiring 

whether nropcitv was or was not under the 
manaKcnici.t ot any trustee. Manager orSupcrin- 
tendeot at Ihe time when the Act was passed and 
was t'ansierred to such trustee, etc , by the Local 
Goveroincnt, passed an order appuiiPing ihe 
C Hector as teinpo-ary Manager. lliai the 

order whs without juriidicii m and wa< liable to 
be Hcta ide. a^s, C. 7. and Sulaiman, 7.) 

Mahant Baspbo Gik V. I’REETaM Gir. 

43 AIL 50 : 18 A. L. J.897 ' 68 1, C. 162 : 

3 V. P. L. K. (All) 275. 

8 5 —Application under—Order appeai- 

An order passed on an application under S. S is 
not a dec ce and ihertforc no appeal li«*saga'nsi 
such order. {Mears, C. 7 and tiulaim ttL J■) 
Mahant Basueo Gir t'. Pkpbtam Gir. 

MAHANT U ^ ^ ^ J . 

57 I. C. 484 : 2 B. P. I*. (AIL) 239. 


— Vacancy — Effect. 

The I owcis in a Comm tlee are not suspended 
by the occu rence of a vacanev among ds mem¬ 
bers. 34 Mad 1. Oiss. 39 C 3:H Appl ili'u/Ixi, 

C. 7. and Seshugiri Atyur, 7 ) Sithakama 
CHETTY t». Sm S. bUBKAMAMA Inkr. 

39 Mad. 70o: 19 M L. T 25 : 

3 L W 43: 33 l.C. 211 • 3u M. L. J. 29. 

--S, 7-~SfaM4S of Committee— Suit by some 

o**ly of the membirs. 

The Coinmiilce under S. 7 is a corporation hav¬ 
ing a legal entity and is sim lar m all respects 
to every other corporation, ll one inemher is 
dead, the survivors can act until aimthcT is ap- 
po'iitsd. {Mulltck attd Atkinson, Jj.) Mohammed 
Hasan 2^ Na^ar Mohambd 

1 Pat. L. J. 437 ; 38 1. C. )3 : 3 Pat. L.W. 31. 

_S. %-lmproper or unftl person appoint' 

(d—Rcrt edy for hts removal. 

If a nisttici Judge appoints, against the clear 
intention of .he Ad under S 8, an Improper a' d 
uint person bv reason of hi> religious qu I 6- 
caliJns or moial cunducl. such peison could be 
removed by prf'ceidmgs equivalent lo proceedii gs 
by Quo warranto in E'.gland. {'>adasiva A>yar 
and Sapter, 77.) hUBUiER r. Abboy Naidu. 

18 M, L T 469 : 31 I C. 502 ; 
2 L. W. 1099 : 29 M. L. J 671. 

-S. 10 Temple Committee— ITK-nficy-- 

Election not held within th>ee months-i^rder to 
ftU up vacancy—Appointment by Committee — 

Order of appointment by D/.Co«rf—Ultra vires 

Rei>t$ion-^. P> Codet S. 116. 
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SELXGIOtlS ENDOWMENTS ACT (XX OF 1863) 

5 10 

Where on the occurrence of a vacancy in a 
Temple Committee, the remaming membe'’S of 
the Comm ttee ha'-e failed to fill it -ip bv holding 
an election as provided bv S 10 of Act XX of 1863 
and they have been ordered to fill up the vacancy 
forthw th, they must ihemseives make the 
apoo'nt-nent Tne Ci' il Court has no power, after 
the expiration of the said th-ee months, to direct 
the remaini-'g members of the Committee t i fill 
up the vacancy by election or to vil date the ap¬ 
pointment of the person so elected. If the Cnu»t 
does «o. the order is w thout jurisdiction and is 
open to revision by the High Court under S. 115, 
C. P Code 6 M. L. J 1 Dissented from. 11 M 26, 
14 1 A. 160 D st. 'Lord Atkinson) Rat krishva 
Udayar V. Vasppeo Aiyar. 40 Mad. 793 : 

16 A. t. J. 645 • 2 ^at. L W. 101 * 26 C L J. 143 : 

19 Bom. L B 715 : 119171 M. W N 628 ; 

6 L W 801 : 22 C W. N 50 : 11 Bar. L T. 48 r 

44 I.A. 261 40 I.C 650: 33 M LJ. 69 tP.C.) : 

[On appeal f*’om 14 M. L T. 354 : 
il9l3 M. W. N 842 :2l 1. C.451 r 
38 Mad. 594: 25 M L. J. 536 ] 

-S. 10—Order under Review — Inherent 

fower. 

There being no ex^'licit provision in the Act for 
a revievv, a Dt. Jndeebas no pow»*r to review an 
order nas'sed by him under 10. Nor ha« he anv 
inherent power to do sa 40 Cal. 552 ; 33 Mad. 
65 t 22 Cal. 410. Rel. iOldfi^ld and Seshagiri 
Aivnr, JJ) ANAnta Rato Shktty v. Appu 
Kicgade. 53 I. C. 66 : 37 M. L J. 162. 

—-8 10—A fihointnient of Committee mem¬ 

ber—R OA, Civil R’des ot Practice—No applica¬ 
tion—C. P c.„ S 115 

Nei'her R Q4 of the Madras Civil Rules of 
Practice (Moffa<ill as to taking evidence nor 
S. 141, C P. C., has apnlicndon to proceedings 
unde** S- 10 hr the Oj'trlct Court for the appomt- 
me'^t ''f a Committee rnember. Np revision under 
S. 115. C. C lies against the order of the Dt. 
'Judge making an aDr*oin»ment under that section 
n'^r sho'd^ a well-cons'de'cd order be revised 
under 15 of the Cha»’ter Act. {Sada^i^ia Aiva^ 
■and Napier^ JJ.) Rurpatvar v- Arboy Natpu. 

29 M L J. 671 r 18 M t.T 4«9 : 

31 I. C. 602 ; 2 D W. 1099 

— "8. 10 —Seofte of— Order after three 

•months to fill ^tp vacancy ^ Election by members — 
Ord*r upholding election. 

The ohfect of S 10 of the Religious Endow¬ 
ments Act is to prevent a deadlock in case the 
Committee do not do their dn‘y in holding an 
election by ordering the remaining members to 
fill nn the vacancy if the Court does not Itself 
app‘‘int: and where after three months the Coud 
orders ths »*eraalning members to fill np the 
vacancy the Committee cannot elect. {White., C.J, 
and Oldfield, J.) Vasudeo Aiyar v, Devas- 
thanam Committee. Negapatam *8 Mid. «94 : 

14 M. L T. 354 : (I9l3' M W N. 842 ; 
21 I. C. 451 : 25 M. L J. 536 : 

[On appeal 40 T. G. 650 : 40 Mad. 793 (F. C,)]. 

■ —8 11—Temple Committee members, if 


REtTGIOUS ENDOWMENTS ACT (XX OF 1863), 

S. 14| 

The members of a Temple Committee are not 
trus'ees ; but if they usurp the trnsee’s functions 
they become liable as trustees de sjn tori for all 
acts of breach of trust. Tne law that the right of 
contribution as be ween co-ttustees is n t aorltc- 
able to members t>{ a Tern' le Committee, does not 
arply to such ca-es. {Henson and Sadasivu Atyar, 
yy.j Ramanathan Chettiar V Samin-athaAin AR 
12 M. L. T. 155 : 14 I C. 620 : 23 M. L. J. £78. 

-Sb. 12 and 13 — Temple Committee — 

Management of temple—Archaka disobeying 
trustee under orders of Lommifie , 

A Devasthanam Comraiiiee has no power to 
interfere with the acts oi the temp e trustee in a 
question of purely temporal h nours to definite 
persons either under S. 16 of the Endowments 
and Escheate Regulation (VII of 1817) or under 
S 12 of the Religious Endowments Act. An 
archaka of a temple is bound to ooev tne orders 
of the trustee and not those of the Cunniittee in 
those matters {Bak*well and Odg-^rs, JJ.) Niu 
Rangaswami Mgdaliak V Kari Krishna Ratta 
CHARIAR, 64 I c. 281 : ’0 L, W 616. 

-8. 14--L^iJsc by MuiuwalU — Suti by 

worshipper to declare invalidity of, is not within 
the section. 

A suit by two wr^rshippers of a mosque fop a 
declaration that a perma ent lease gianfed by 
the inutawalHs is void and io operati'e does not 
fall within purview of S. 14 of ihe Religious En¬ 
dowment Acts, nor of S 92 of the Civil Pro. Code. 
Worshippers in the vicini’y have a special 
right over and above »hose nf the general public 
and they are competent to maintain a suit 
under O. 1 R 8. of the C. P. Code even 
in the absence of special damage. A suit 
contemplated by S. 14 is a suit instituted 
primarily against the trustee, manager, or 
superintendent of a mosque, temple ' T rel gious 
establishment or the me r hers of a^'v Committee 
appointed under the Act and the only relief that 
can be asked f-ir in such suds is a decree direct~ 
i g the specific performance of anv pct bv such 
trustees, managers, t tc , a decree for damages 
and coats ar’ainst them and a decree directing 
their removal. {Chafterjee and Hudu,JJ.\ Ashraf 
Ali V, Mahammad Nurajjama. 49 I C, 365 : 

23 C. W. N 113.* 


drustees — Contribution. 


-8. 14 —Sole suridvtng m^'m^^er of com¬ 
mittee—Suit for removal —Neglect of duty _ 

Death of member pending litigation—Cause of 
action—Substitution of heir '>r members of new 
Committee—Su't against manager, trustee or 
Superintendent. 

A suit was brought under ^5. 14 against the 
sole surviving me nber of a Committee appanted 
under S. 3 of the Act for hi** removal for neglect 
of duty. Held, that the relief claimed was purely 
personal, and the cause of actior. d-d no^ survive 
against his heir on his death I x ing the liiigation. 
Thememhersof the new Conmittee appointed 

after his death could « ot be i»»ituted or added 
as parties. The suit against the trustee, mai ager 
or superintendent covered by R 14 is a suit 
against a trustee, manager o- superintendent to 
whom the endowed property has been transferred 
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BEHOIOUS ENDOWMENTS ACT (XX OF 1863|. 

S 14. 

utider S. 4. {Mookc^'ice and Beachcroft, JJ.) 
BHbEMA Kaut V . Duhga Prasad Sjngh. 

40 Cal 325 : 16 I. C 908 : 17 C. L. J. 183. 

-8s 14 and 18 —/rws/. 

Wnero fhe object of a Dhatmasala is that 
Grunih sh uld be read daily and n i member of the 
StHh com nuijity behavii g properly can be tx« 
eluded and where the Granih is to be remunerat¬ 
ed partly at least from Govt, grants, it is a public 
ins ituti n. 14 M. 1 Dist. fio a suit for the re¬ 
moval of t le inanager must have sa ction accord- 
inti t • S 18. 95 P. R. 1900; 18 A. 227; 19 A. 104; 

23 H. 659 ; 7 C 767; 8 C. 32, Full. l9 C\ 275. Dist 
{Challetfce and Maude, JJ.l Basawa biNOH 
Bhagwan Kuar. 18i P. W. K. 1912 : 

17 (. C. 270 : 216 P. L. B. 1912. 

-S 1^ —property granted for religious. 

service Duly to account for Proceeds. 

Where lands are granted fur a service to be 
performed, vtz., t 'C upkeep of a mosque and its 
b lildiogr andthc (Teriormance of religious services 
therein the grantee or his dcicendams need nut 
strict y accouni for the disposal oi the income of 
the lands so long as the ^ervlccsale ptrfuimed 
propeny. \bpenccr and Ramesam, JJ ) Mahomed 
Hussain "^ahir Bahadur v. Mahomed Aouul 
Kahim Beg Sahib. 11922) M W. N, 74 : 

lo L W. 241 : 42 M L J. 272 ; 1922 Mad. 8. 

-83. 14 and 15— Temflc Committee — 

Dismissal of triistee--lnqnirv—Mode of — Cireula- 
twn ol papers - Suit for damages for wrongful 
dismissal l)cfenLCS. 

A Temple Cummiiiee his tbc power of suspend¬ 
ing or dismissing a temple trustee for sutticient 
cau.^e, but the power mu^t be exercised at a 
meeting of the members of the Committee duly 
coiwci.cd. An Order of suspension pass^-d on ibe 
opinion of the members recuided on papers sent 
to them fo< cHCUlation is illegal and ultra vires 
es leciafiy if there were dis ciumg membeis. In 
a suit by the pltl. trustee who was so suspended 
f r a declaiation that his suspension Irom the 
office was illegal ana for damages it would not 
bd a good answer to the suit to show that there 
weie Sufficient grounds lor 8u>peiiding the plff, 
A person tn the enjoyment of a public oince like 
tlia of a temple trustee is eiiiitkd to damages 
against co-operators who were parties to his 
w oiigiul removal from otlicc. 7 Mad. 406, Fod. 
{Wa<lts, C. J and Sastii, J.) 

Venkata Naravana Fili.ai v. Ponnuswamy 
Nadar. 41 Mad. 3 >7 : (1917) M. W. N. 839 ; 

22 M. L. T. 4o4 7 L. W. 85 : 

43 1. C 205 : 33 M L J. 660. 

-Sh. 14 and 18—Surf itisiituted by four 

persons with leave of Court — Death of one pen¬ 
dente hte— %f abates. 

A suit inst'tutcd bv tour persons under S, 14 
of Act XX of IM('3 with leave oi Court under S, 
18 ot the Act docs n it a^aic by reason of death oi 
one ol the piffn. duiing the pendency of auth suit. 
38 M. 1192 ; 29 M. L. |. 231 ; 40 M. U‘i ; 13 1. C 
232, bist. 37 A. 296, Diss. P M. 47. F It. {Ayltmt 
and Sadasiva Aiyar, JJ.\ Fana Lana Ana 
AlaQappa Chettiak V , Rayanna Mana Pana 
Chana Muthia Chkttiar. 41 Mad. 287 . 

(1917/ M. W. N. 740; 41 I. C.746: 33 M. L. J. 173. 


BELIOIOUS ENDOWMENTS ACT (XX OF 1663), 

S 18. 

-Ss. 14 and 18—‘SrriJ to enforce trustee to 

perform dutus. 

Persons having interest in a temple can sue for 
a declaration that the trusiee must carry out 
ceitain duties. Where individual persons claim* 
as citizens,rights of worship or performing certain 
festivals in a temple, no sanction of the Advocate- 
General • r Di. Judge is necc'^sary as the case is 
one for dirt ciion that the officer in charge ol the 
ti usl should perlorm the du i*‘S accoidi> g to usual 
practice (mamool) {Sestiagirt Aiyarf J.i Kadir- 
VELU CHETTY V. NANJUNr-iER. 

35 I. C. 88 : 3 L. W. 512. 

i -Ss. 14 and 18— Removal of trustee. 

A suit for the removal of a l^u^lec n ay be in¬ 
stituted with the lewe of the Court under the 
authority ol S. 140. [Krtshnaswami Aiycr and 
Ayitng, JJ.) GhULaM AHMED V. Shaha Mahomed^ 
USUF, 9M.I. 1.301: 

Oulll 1 M.W N. 142 ; 9 I. C. 168: 21 M. L. J. 450. 

-S. 18—.Surf for removal of trustees of 

wakf—C. P. Code, Ss. 92 and 93. 

Su t for removal of trustees of requires 

sanction ol the Advocate-General and not leave 
of court Under S. 18 ot the Act. A person seeking 
relief under the Act can get only that much relief 
beyond which he must seek the help of C.P Code, 
bs. 92, 93. the piopcr paities to the su t being tbe 
trustees oiily. [Chatterjec and Richardson, JJ.) 
MaKHAI.ACHOR HaMHA V. FaIZUR KAHMrtN Chau- 
DHURV. 35 1. C. 880,. 

- —-8. 18— C. P. Code, S. 92— Suit by temple 

trustee 

A suit by a temple trustee to recover the 
amount due by deft, under the teim< of the trust 
cannot be maintained without leave as the ^ult is 
iii't exempt irom S 92. C. P. Code or S. 18. Reli- 
gi'US Endowments Ach [Aylmg, CoutiS'Tiotter 
and Kutnat liswawi Sastn, JJ.) Saminatha 
P lLLAl V SUNDAKESA PlLLAl. 29 M L. T. 267 : 

62 1. C. 911 : 14 L. W. 238. 

--8. 18—Sflrtctfort under — Discretion of 

Court—Costs. 

S. 18 if the Rel. End. Act gives the Ccurt a 
very wide d»scr« ti n in regard to makers coming 
under it and the mere fact that the District Judge 
has overlooked soii e of the serious allegations 
contained in the petil»on for sanction d es not 
justify the High CouM in interfering in revision 
with the Order of the Lower Couit. In the absence 
of anvihing to show lhat the charges were un¬ 
founded and the peli'ioDcr acted negligently or 
incoi.sideraiclv with a view to annoy or harass 
and not bona fide in applying for sai'Ction, the 
petitioner will be eontlcd to be paid his co-ts out 
of tic trust properly. (Seshagtri At\ar, J.) 
SHINMI’OA OthUVaR V. VeBRARAGMAY » PlLLAl. 

2 L. W. 346 : 28 I. C. 637 : (1915) M. W. N 274. 

——-8. 18—SiihcfruH granted to two persons — 

I bKif by one. 

Whert; sanction is given lo two persons, one of 
ihcn. alone cannot Sue w Ih ut getting the sanc¬ 
tion Arne- ded, the sanction being a condition 
precedent and the object of requiring sanction- 
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RELIGIOUS ENDOWMENTS ACT (XX OF 1863), 

S 18. 

being to protect managers from vexatious suits. 
(Sankatan Nair and Spencer, JJ ) Venkatesh 
Mallia V Bammammapalu Ramayya Hsgade. 

38 Mad. 192 : 26 1. C. 202 : 27 M. L. J. 24 . 

-S. 18 - Leave once refused whethtr may 

be sub equently granted. 

The leave « f the District Court under S. 18 o( 
Act XX oi 1863 once lefi'sed mav subsequentK 
be granted on a fresh petition to that eflect on 
proper grounds. [Sundara Aiyat, J) In re 
Mandappaye. I. c. 128 : 

(1911) 2 M. W. N. 167. 

RELIGIOUS FREEDOM ACT. 

Sed Caste Disabilities Removal Act (1850). 

RELIGIOUS OFFICE. 

See also U) Hindu Law—Religious Office. 

(2) Mahombdan Law — Religious 
Office. 

- Hereditary offioc^Surrender— Rights oi 

the other members of the family^Right to iraus 
fer office 

Hereditary offices, whether religious or secular, 
are treated by the texts as indivisible. But 
modern custom has sanctioned such partition as 
can be had of such property by means of the 
performance of the duties of the office and tne 
enjoyment of the emoluments by the different co 
parceners in rotation. The office remains in ihe 
family and the transfer by one member of his 
share to another member of the family could not 
be considered in any wav objectionable. It w mld 
only reduce the number of members who are 
entitled to the office and a share in the emolu¬ 
ments. If all the members of the family agree to 
give up the duties o( performance oi worship and 
receiving em oluments, there C'»uld he no objec¬ 
tion to their doing so But there is a great 
difference bciwf'en the whole group of members 
surrcodcring the'r rights to the granii r and one 
member purporting to give up his right to the 
grantor which would cause an interference with 
the righis of the other members of the lamilv. 
The duties of the office and tne emoluments 
appertaining thereto remain with the family of 
the original grantee and those members of the 
family, who wish to retain the office and share 
the emoluments, are entitled to do so, and it one 
of the members oi ihe family wishes lo get rid of 
his duties as well as his rights he could orly do 
so in favour of the re natning members of the 
family, and he cannot evade the ordinary rule as 
to alienations bv purporting to surrender his share 
to tiie original granto** or put in other words, ihe 
alienations 0 ^ a share by o e member uf the family 
is invalid whether it is made in favour of an out¬ 
sider altogetoer or whether it is made in favour 
of the original grantor of the office. ( Macltod , 
CJ . and (^ rump » J .) Raghunath Vithal Bhat 
V. PURNANANd. 47 Bom. 629 : 

25 Bom L. R. 207 :1923 B. 358 

. - Evidence of dedication 

Properties dedicated to the office of Granfhi of 
the da»bar sahib are inherited by the person who 
succeeds 1 1 the office. But properties acquired 
by the Granthi out of bis own income and which 


RENT SALE. 

are not dedicated to the office descend to his 
natural heirs. Where properties docend Irom 
one gronthi to ai other tu the exclu* ion of natural 
heirs, the oresumpiion is that they were dedicated 
to religious uses. {ScotUSmith and Abdul Raoofy 
JJ.) Indar Singh v. Fateh Singh. 

59 I. C. 734 : 1 Lah. 640. 

- Emoluments—Division of, not invalid. 

A tempoiary divis-ion ot lands lormmg the emo¬ 
luments of a religious office among the joint 
trustees is not per se t bjectionable especially if it 
tends to convement management. 27 M. 199. Foil, 
(Spencer and Ramesam. JJ ) MaHOMHD HU^SAIn 
Sahib v. Mahomed Abdul Rahim Beg Sahib. 

(1922; M. W. N. 74 : 15 L W. 241 : 
42 M. L. J. 272 ; 1922 Mad. 8. 

RELIGIOUS INSTITUTIONS. 

See Religious Endowments. 

RELIGIOUS TRUSTS. 

See Religious Endowments. 

RELINQUISHMENT. 

See ti) Landlord and Tenant. 

(2i Regn. Act. 17. 
t3) Stamp Act, S. 55. 

RIMAND. 

C.P.C., Ss. 105. 107, 151 and O. 41, Rr. 23. 25. 

REMAINDER. 

See T P. ACT, Ss. 19—24. 

REMAINDERMAN. 

See (Li Succession Act. 

(2) T. P. Act. 

RE MARRIAGE. 
bee (I- Hindu Law—Widow. 

(2i Hindu Widows' Re-marriage Act. 

RENT. 

6're Landlord and Tenant. 

RENT CHARGE. 

See (li Landlord and Tenant. 

<2) Local Acts. 

BENT FREE TENURE. 

See (1» Landlord AND Tenant. 

12) Land Tenures. 

RENT BALE. 

See also (1) Landlord a^d Tenant. 
l2i Local Tenancy Acts. 

- Validity of—Fraud of purchaser—An¬ 
nulment of incumbrances. 

It an abuse ot statutory provisions for sale 
of tenures io execution of decrees lor rent to 
bring about des gnedly a sale under such circum¬ 
stances so that the right ol under-tenu»-e holders 
might be desiroyed, an unencumbered title con¬ 
veyed tn the purchaser, and the max mum of 
benefi' conferred upon the defaulter. In such a 
case the traosacliou is a private sale. Though the 
purchaser loined in the Jraud after default had 
been made he cannot by reason of his entering 
into the agreement before the sale which was the 
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eent sale. 

mach nerv bv which the fraud was lo be carried 
out and With knowledge there -f. be permitted tn 
enjov t) llic d^Jri neiil of othe«s the benehts which 
result to a pure »iser v a s^le f )T arrears of rent 
or revmiic. lO M 1. A 54d ; 12 C L J. 336 ; 18 
W. K. 24 '>. KjI. iChal erjec an<l JJ.\ 

TeJP.NOKa C iANOKA UHAK Durgadas Dutt. 

1923 Cal. 324. 

- IVhat parses under. 

Both in a sale in execu ion of mo ey decrees 
and in a s-ile m execution of reQ‘*decrees tne 
rigir, li'ie and interest only of the jagirdar in 
the t nure ptases and Consequently ooe who 
purchase h‘’s prc'/a Is against suOs-iq »ent pur- 
chafers, [fwala ^^rasad aui Ross, JJ.) Bina- 
nano Sawati V. ihurooM\hto 

fi923j Pat. 249 : 4 Pat L T. 6i9 : 

1928 P. 592. 

BEPEAL. 

See Interpretation of Statute. 

BEpBESENTAllOt^. 

bee il) tviiiENCE Act, S. 115. 

(2) T. P Act, S. 41. 

BEFBESENTAi IVE 

See C P. Code. Ss. 2 (U) 47 .and O, 22. 

BEPBESENTArlVE SUll'. 

See C. P. CoDh. O. 1. R. 8. 

BEPUTE. 

See ' i) Evidence Act, S. 112. 

(2j Hu>band and Wife. 
l3) Legitimacy. 

BEPUTEo oWNEE^HiP 
See .1) Evidence act, S. 111). 

(2) PosSl-SSION. 

EELEVAN^'Y. 

See Evidence Act. 

BEQUISUES lOB UlFT. 

See tL Hindu Law —Gift. 
i2) Mah Law — Gift. 

(3) T. P. Act. 

BES'JUOICATA. 

See C. Code. S. 11. 

BESIDENCE. 

See C P. (toDE, Ss. 16 and 20. 

BE3 DUABY LEGATEE. 

See fl) PKOB AND AoM Act, Ss. 105—111, 

(2) Succession Act, Ss. 154, 166. 
l3* Will. 

EESriTUTlON. 

See C P. Code, Ss H4 a^jd 151. 

BE3Tirar(Oi'4 o? c injogac bights. 

bee ai^o HusbvNd and Wife. 

» ~i\J(irriag* ^Proof of factum and vtilidity 
—Onwi n iho nedan Lmv. 

In a suit b/ a M in imed ui husbind for restita 
tion of con] tgal tights, ii the wife denies that a 
\alid mirriagc was performed, the plaintiff 
shouli es a ^lish, bv Icgtl ewidenee, cither that 
his marrug; Atas contracted with the conient of 


BESTirUTION OK CONJUGAL RIGHTS. 

the g'ri s lawful guard'a • Or that ihe girl herself 
having reached majority unde'’ the Mahomedan 
hw c ni racted the marriaec oi her own account. 
[Lo-d Atkinson.) Atkia Bkg\M Muhammad 
Ibrahim. 6 L. W 36 * 21 C W N .^45 : 

10 Bar. L. T 79 ; 36 I C ‘^0 : 
tl9l7) M W. N. 261 (P C.). 

- Ocfcncc—Cruclty-Civil and critninai 

cusci against wife. . 

Where ihe husband had instituted various civil 
and criminal cases against his wife and has sus¬ 
pected her hdelily, the wile has reasonable ground 
for bel eving tiiat her health and safety would be 
endangered if she returned to her husband’s 
cubt )dv and 1 liint ff was not entitled to a decree 
for res iiuiion of conjugal rights against his wife. 
\^^igg>lt and WalsH, JJ.) Hamid HusaiN v. 
Kubra BegaM. 40 All. 332 ; 

44 I. C. 728 : 16 A. L. J. 132. 

- Defence-Cruelty—Wife—Right to desert 

htt'^band. 

C ueily in a degree which renders it unsafe to 
return to her husband jusiihes a desertion by a 
Hi da Wile and is a good defeoce to a suit for 
restitution of coniugal rights. {RafiquOt J.\ Bha- 
wani Prasad v. Subhagi. 

26 1. C. 726 : 12 A. L. J. 996. 

- —Legal cruelty—Effect of. 

A husband is not entitled to a decree for resti¬ 
tution of conjugal rights even on terms of his 
going a d living with his w*fe in her father's 
house where the danger and apprehension of 
crucit and ill-treatment of the wife is i ot re- 
! moved. ll M. I. A. 551 ; 2b A. 222 : A W. N. 
(1892» 77. Ret. {Sunder Lai, J t MussamMaT Kur- 
SHEDl BtGAM V. KhURSHBD ALI. 

26 I. C 2i3 : 12 A. L. J. 1066. 

- When decree should be passed- Cruelty. 

Where there is a legal cruelty the Court is 
justified in refusing to inake a decree for restitu¬ 
tion of conjugal r guts. \Banerji, J.) Lal MU- 
HAMUAD V. bHAKUKAN. 1® C. 867. 

- Decree—Injunction against parents of 

wife not to harbour her. 

While decreeing suit for restitution of coniugal 
righis, the Court snould not issue any injunction 
t * the parents of the wile restraining them from 
keeping her under their roaf. {Madeol. C. J, 
and Heaton, J.\ Bai Jamna t». Dayali Makanji. 

44 Bom. 454 : 67 1. C. 67l : 

22 boiB L. B. 214 

-Cortsert^ of girl who had af/iiin<d 

puberty—8u''den of proof. 

Under the Mahomedan Law although there is 
a presump'.ion that a giil who had aitaim-d the 
age of 15 years tias .also attained puberty, taere is 
no converse presumption I lat a girl who ha'^ not 
re.ached that age has not attained puberty. 
Whore a Mahomedan sued lor restitution of con - 
jug ll rights and the wife rleaded that the mar¬ 
riage was inval d inasmuch as she had attained 
the age of puberty belore marriage but did not 
give consent, Held, that as the defendant relied 
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BSSTliaXlON OF COIfJUOAL BIGHTS. 

entirely o I the legal presuinpiion and not on the 
phys cal f^ct oi puberty, ihe pr^-u-uption o( 
puberty dtd not arise as her aije w^s less ihao IS 

(Newfy^yult mi Si^iMATtii Halalon- 

l^ESsA V. KhondaK4R Kajab Ali. dS 1. C. 94. 

- -Oecree^—Form of. 

In a suit f jr re'tiiuti'll of conjugal rights the 
Court coala give 1 1 C plaintiff a dec‘ari'i>n that 
the detendant Was his viie and direct the othei 
defe idants not to obstruct her in returning to her 
husband It is not open to the C'urt to deciet 
the hU'bind, pos-«ess»un oi the wi e bui t shojid 
mercl. dir-ci tne wife lo return lo her husband 
{B aoheroff, J.) Kkfanuddin Molla v Bahan 
Sheikh. 511. C. 583 

— —^Liability of tiff to provide residence. 

To succeed in a su t lor res'iiu ion of c >a|ugai 
right'* tne piainiitf must provide a suitable lesi- 
dence for hi-* wife, {h'let he>' and Sham^ul Huda. 
JJ.) Ahmed Ali v. Junnatunessa 

46 I- C. 491. 


BESTITUTION OF CONJUGAL BIGHTS. 

no legal ground to justify the wife’s refusal to live 
with iKT husbiud. One such gr jund is that the 
hva th tir 'a>eiy of the wiie is likely to be endan- 
geicd if she is fotced to letum h) her husband’s 
Oouse. {Rattigan, C\ J.) Ganga singh v. Mu- 
SAMMAT DhaNNO. 16 >*. W. K. 1920 : 

54 I. C 383; 7 P. L. E. i»20. 

Suit for— Injunction—Auxiliary relief — 
Court fee atid jurisdiotion. 

T le valuattuQ of a suit lor restitution of conju¬ 
gal rights against the wife and for an iujunciion 
against her relations is ihat fur the principal 
Claim, VIZ., the restiiuiion is co- jugal rights, ihe 
cat n for a i inju xtion being merely ao auxiliary 
relief. A Munsil oi the 1st class has jurisdiciion 
to hea*^ a suit of the above description valued at 
R . 200 for p irpo es of Court fee and Rs I 000 
lor pu poses of jurisdiction. 28 P. W. R. 1910, 
Ref {Chevis. J ) Kahamat Beg v. Mussammat 
SH\H b&GAM 49 1. (!. 749 : 

21 P. E. 1919. 


- —^Defence to swt. 

Whe e pUinl!<=f after dismissal of su't for 
restiiuti »n oi conjugil righis for not providing a 
house a^d not payi ig dower removed 'he defects 
before arga nent in aopeal. planitiif’s suit should 
be decreed. (V R. Cha terfee and Newbjuld. 
JJ.) Imam Ali Patwari v. Arfatunnessa. 

32 1. C. 707. 

—Proof of requirements of a valid mar’ 

riage. 

In a «uit for re>t tution of conjug-l rights bv a 
Mahonielan husband against h«s wife the re¬ 
quirements of a valid marriage must be establ sh- 
ed. Tne judgment of the Lower C^urt »'ot siat 
iDg Who give c me't on behalf ol the infant 
girl is defective. {Jenkins. C. / and Moo^erjee. 
71 HASU bHEIKH V JURRO SHFIKH. 

23 I. C. 921: 19 C. L. J. 216. 


_ -^f)glay — Discretion — Matria e with 

^ittor girl. 

Pliin iff aras married to the defendant in 190’ 
when she was 12 yea's of age. In 1918 the i lain- 
tiff sued fir resti u i.m of conjugil rights. Held, 
lhat th mgh there was c nisidefab'e dclav in ihe 
institution of the suit it was sat-sfactor-lv ex 
plained and that the pla-ntiff wa^ entitled to a 
decree for restitutio » ^ f couiugai rig its. {Shadi 
Lai and Broadway^ JJ-) Mt. Daulan v. Abdul 

Hag. ® ^ 

—Chaddar And \i\—Woman surprised in- 


to—Dts retion ot Court. 

A decree fjr restitution of conjugal rights is 

within the discretion of the Court and where a 
widow who miy have been surprised into a chad 
dar andazi, with ut delay repudiates it, the hus¬ 
band’s rl iim for restitut'on should not be deceed. 
iWil'^enorie and Abdul Qadir^ JJ.) Ram Jawai 
V. GoKAL Chand. 64 I C J60. 

— r^eff‘*‘‘e—Danger to health of the wife. 

A husband is emitled to the society and com 
oanion bin i his wife but before a Cojit can be 
asked to compel a reluctant wife to return to her 
husband’s custody it must be shown lhat there is 

c D— VOL. IV 87 


- Minor wife—Discretion of Court—Wilful 

refusal. 

If one or both of the spouses, is or are. on ac¬ 
count nf mino i:y or <ther reasons incapable of 
discnargtng tne co> jugal duties, tbeC>uri may 
refuse to giant a decree tor restitution oi conju¬ 
gal righ.s. 128 P. K. Ib92 and 35 P. R. 1894, Kef. 
But toe mere refusal of a mmor wife s not suffi¬ 
cient ground lor the dismissal of a husband's 
suit I a restitution of conjugal rights. 215 P. L. 
K. 191i, Uist. {Shadt Lai ana Wilbet force, JJ.) 
Girdhari Ram v. Sit«n Bai. 

49 I. C. 698 :23 P. B. 1919. 

•-’Refusal of relief—Mere disagreement be¬ 
tween hushina and wife 

Mere disagree nent between the families of 
husoand and wife is no sufficient ground to re¬ 
fuse restitution of coi jugal r'gnis, especially 
wnere tne mar iage had been c >osu ninated. 17 
I. C. 254 : 34 I. C. 538. Disl. {Wilberf 'r.e, J.) 
Bajid V. Satto. 48 1 C. 231 : 

182 P. W. B. 1918. 

- Decree for—Discretion how lobe exer- 

cised- 

A Court has discret’on to reluse a decree for 
restitution o conjugal rights but the refusal must 
be ba»ed on sound principles , a decree ought 
not to be refused lor orner causes than those 
wb'ch luspf^ a wife io refusing to return to her 
husband. These latter include failure to pay 
prompt dower as in the case oi a Mahomedao, 
cruelly, g'O s i.eKlect of mant 1 dutie- and con¬ 
nivance at the wile’s adultery for a 1 >ng period. 
{icott Smitn, J.) NiAZ Ali v. Said Jan, 

46 1. C. 112 : 67 P. W. B. 1918. 

- Reference to arbitration—Relief discre¬ 
tionary - Delegation by Court. 

It is entirely within the discretion of a Court 
lO g ant or refuse rest tution of conjugal rights. 
But t le CJurt cannot delegate this tight of exer- 
c sing discretion to arbitrators nor can it refer 
tne entire suit to arbitration. (Shadi Lai. /.) 
Ralabatu V. PRABH DiAL. 80 P W. B. 1918: 

45 1. U. 163 : 78 P. L. B. 1918. 
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RESTITUTION OF CONJUGAL EIGHTS. BESTITDTION OF CONJUGAL RIGHTS. 


- —^Grounds for refusal — Deft, minor. 

Where in a suit fur resiitution ot conjugal 
rights ihe deiendant was ioandto have bceo a 
minor at (he timeoi marriage and that llie CuH' 
summation had nut taken place and that the plH. 
had neglected to as>ert his marital rights iof a 
long lime, it would be a proper exercise oi dis 
creltoii to leluse lestiiution. The grant oi a de 
crcc for rcst'tuiion of Conjugal rights is discre¬ 
tionary with this Court. 82 p. R. 1008 and 11 M. 
I. A 551, (^hadi Lai and Jones, JJ.\ Ziaoa 
JOWAI. 40 P. R ial6 : 134 P. W. B. 1016 : 

34 I. C. 538 : 146 P. L B. 1916. 

- When decree to be passed—Apptehension 

—Breach of peace. 

Indian Courts should not pass a decree for Ihe 
custody 01 a wouiaD’s persoo when the strained 
relations between the panics threaten a breach 
of the pcav-e. [tredenck, J ) Kaham JaN v. 
Abdul Jabbar. 16b P. L. B. i9i3 : 

19 I. C 476 : l21 P. W. R. 1913. 

- ^Refusal of wife to live after puberty, 

A Hindu girl mairicd before puberty cuuld not 
be compcllcu to live with her husbaod it aiter 
attaining puberty shi. is omiiiing to do so. {John’ 
StOUCy J.\ KaLAWANTI V. liUKHAN. 

187 P. W. R. 1812 : 17 I. C. 254 . 

215 P. L. B. 19.2. 


- Suit by husband—Defence of ctnelly— 

What IS — English law—Applicability of. 

Cruelty id the legal sense need not necessarily 
be puvs'cal cruel y. A course of conduct which, 
if persisted io, would undermine the health of toe 
wile is a suflicicnt jusiilicaiioti lor retusing to the 
husbiud a decree lor rcslimtion uf conjugal 
rights. Wherein a suit bv a husband for resti¬ 
tution ol conjugal rights it was iound that he 
bad falsely charged hi-^ wife with having attempt¬ 
ed to poison him, that he bad addic^sed her 
using the vih:st epithets on several occasions, 
that he had generally treated her wiih loathing 
and diSgusi. that he ihreateiied to push her bv a 
low-caste .Han if she came back to his house, 
Held, that me husband was nni entitled to a de¬ 
cree lor lestitution of conjugal rights. Great care 
should be exe*-cised m importing whi I s^le into 
India the strict p'inciples of the Ecclesiastical 

Law of England embodied in the decisions of 

English Courts. {Phillips and Devaaoss, JJ) 
Kondal Kayal Reddiar V. Kanganayaki A.m- 

18 L. W 465 : (1023) M. W. M. 499 ; 

45 M. L. J. 186 : 1924 Mad. 49 


Keeping a low’caste mis'r^ss—Be 
tidas-Laches—"Legal cruelty *-English a 
Mahoniedan low. 

It IS no defence to a suit by a Mahomed 
agaiiHt his wife for restitution of conjugal rigl 
that the husband was keeping a low-castc m 
tress, that there has been considerable delay 
the filing of the suit and the same is not bo 

fide. A husband will n^t be deemed guiltv 

legal cruelly to« aids his wile, unless his condi 
is such as to render luture co-hahitation more 
less dangerous to her life, or limb, or mental 
bodily health. There is no difference betwe 


the English law and Ihe Mahomedan law in this 
respect. 11 M l A. 551. Fi ll. : 29 A 222. Dist. 
{Ayhrg ana Seshogm Aiyar. JJ.i TntKKATHlL 
Mckisa V. Valiyakath iathuma 
fl9.6) M. W N 836 ; 30 I C 924 : 2 L W. 894. 

- Difence—Sutity husband—Wife's ill- 

health, 

Nenher the ill h*ahh of the »’fe nor ihe fact 
that the parent of the wife bad bt one time re¬ 
fused to give the husbi«nd ihe ci siody uf his « ife 
is a deience to sipt loi rcstnuiii n ol coi juttal 
rights by the wife. {Bakewtll. J.) Kippammall 
V. Kuppannachari. 24 I. r. 380 : 

26 M. L. J. 363. 

- Proof of marriage— Pnsumption. 

In a su t for reslituti n ni conjugal rights, 
very strict proof of marriage isessei t al but in 
the absence of p^oof t«' the contiarv, p^e^umptloD 
a« fo the necessary n'arnage ceremon’es will be 
raid'd from general evidence oi mairiage. 28 
Cal. 37 and 12 Cal. HO. Dist. {WhtU, C. 1. and 
Oldfiild, J ) blVAhAMA PlLLAl V. VKBHAPPA 
Hillai. 23 1. C 838. 

- Decree for—Whether granted despito 

plff.'swant of houz files. 

Courts w 11 not he jus i^ed in refusing reslitu- 
•ion to the husband becau* e Ihcrt was si mt s.irt 
of ill-treatment in the ta Iv stages of n-arned 
life, especially when the parties ha'e made up 
their d ffercnces and agreed to live together after¬ 
wards. Proof of recent ill trcatmeni al ne would 
be a bar to relief. Suits tor restitoii’'n bv a hus¬ 
band would not be lacking lo bona Hdes because 
he does not wish to pay '•epara'e inaiidenance al- 
1 'wance to ihe wife ordered by a Magistrate. 
The -uii would have to be decreed il oiherwise 
the busbatd is entitled. {Abdur Rahim and 
Sundara Aiyar, JJ ) PtDAPATi DUkgayya v. 
Pbdapati Manikyam. 16 I. C. 808. 

- ■' Refusal—Grounds for. 

A decree lor resmution of conjugal righ*s can 
be refused only on grounds which would justify 

Ihe wife in refusing t‘> return and live with her 

husband, as for example habitual physical cruel'y. 
[Haliifax, A. J. C.) Damodhar GaNesh v »‘ar- 
rati. 1P24 N. 78. 

-Swif fory nature of. 

A suit for restitution of conjucalrigbts is essen¬ 
tially different from a suit fordissoluti n of mar¬ 
riage or for dec’.ar.alion as t» an accomplished 
divorce. iWatir Hasan, A. J, C.) Muhammbd 
Hauid-ui.-lah Khan t'. Far pjahan Bkgam. 

8 O.L.J 650 ; 1923 Oudh 109. 

- Decree (or — Manner of enforcing. 

A person who ha^ got a decree against fits 
wile w ho is under the age of majority for resti¬ 
tution of conjugal rights, can enforce the same by 
filing an appheation for execution and it is or the 
executing Court to decide whether it should be 
enforced by the imprisonment of the wif© or not. 
He cannot apply no such ca'^e for be»ng appointed 

the guardian of his wife. {Scott, J.\ \sibai r. 
Girdhari Ram. 67 1. C. 883 (B1 r 

S P. I. J. 891. 
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BE8TIXUTI0N OF CONJUGAL RIOaXS. 

- Defence — Cruelty—Use of Itquor, 

That the husband was addicted to the use of 
atcobol and that be occasionaliy beat his wiie 
when he was drunk, is no defence t > a suit lor 
restitution of conjugal rights where it is itet 
proved that the hubbaod is babi uaily ti e worse 
or habitually beats the wife or ass^u IS ^cr with 
brutality. (Stuart^ J,C ) Gilli v. Hi«a Lal. 

40 1. C. 674 : 4 o. L. J. 112. 

^^Jurisdiction of Civil Courts—Defence — 
Shiah School. 

The Civil Courts in India ba’'e the same juris¬ 
diction as was exercised by the Knazi or tie 
umoires. A oka ol legal crueUv on the part of the 
husband is a val d defence to a suit for result tioii 
of conjugal rights even among Shiahs. A plea ol 
legal Cruelty could be sustained only when there 
is actual violence of such a character as to en 
danger personal health or safety or where there 
is a reasonabk apprehension of such vt'iience. 13 
A. 126; 21 B. 6lO; 10 B. 601, Dist. 8 W.R. 3 l^^C.l 
Ref to. {Rafiqut^ A. J. C.) Jafar musaiNv 
Hasan Ara Begum 13 I. C. : 15 0. C 159. 


-—Sttff for—Defence of invalidity of 

marriage^Duty of Court. 

When in a suit (or resiiiutior. ol coniugal rights 
the validity o( the marriage itself is disputed t is 
not enough to hnd that the marriage look i Uce 
leaving ii to be presumed that the ntes and cere¬ 
monies necessary to constitute a leg-1 u.ar iage in 
the particular case. It must find specifically what 
these rites and ceremonies are and whetiier the\ 
were perlormed. {Mac Coll, J.) Rampiayar v 
Deva Rama. 1 Bang. 129 : 1923 B. 202* 

4 


_ Custom — Chilis^ Husband suffering 

from leprosy. 

A custom among the Chins, bars the right 
of a husband to a decree ol conjugal rights, if i^e 
is suffering from leprosy and has not been cured 
{Hartnoll, J.\ Pa Par v. \ga i o. 

11 I. C. 783 il): 4 Bar. L. X. 165. 


■Cause of action — Demand’-^What is 


proper demand. 

In suits for restitution of conjugal rights it is 

essential that previous to the inslitut on of the 

suit there sh mld he a demand for lesthuti n in 

proper conciliatory form. A demand accompanied 

by a threat of legal proceedings is not a proper 

demand. {Robinson, J.)’e.znxv Ezra. 

Ad I. (! R.A • 12 Bar. L. T. 120. 


--- Apostacy of wife~-Effeci of 

A Mahornedao cannot gei a decree for restitu 
tion of conjugal rights against a wife wh-. was 
converted from Mahomeda .isni. {Ia85» S L J B. 

368. Foil.; (1«75) S. L. J. R. 40. ReL iOrmomi t ) 

ALI AsGHAR V . Ml Kra Hla 8 L, B. ^ 461 : 

36 I C. 279 : 9 Bur, L. T. 2 d1. 

» 

_ Divorre when granted—Cruelty—Petty 

Quarrels — Caprice. 

A divorce cannot be granted on mere caprice 
or on petty quarrels not amounting to cruelty or 

-“Z x^a 


BEVENUE JUBISDICTION ACT (X OF 1876). S. 4, 

- Right of husband to use force. 

Both under the English and the Indian law, 
although it is the duty ol I be wife to reside and 
cohabu wiih her husband, the husband has no 
right to use force or violence to enfoice this right 
even when the relu>al oi the wife is without rea- 
‘JOnable cause. {crouch and t'awielt, A. J. Cs.) 
E.mperor V. Ramlo. 12 S. L. B 29: 

47 I. C. 807 : 19 C. L. J. 955. 

-- Maintenanoe, 

Where a decree lor restitution has been disobey¬ 
ed the wife cannot make a claim tor inaii.tcnance 
against the husband, {Abdul Raoof, J ) Mr. Amir 
Kib( V. NuR Mahomed. 1924 Lah. 244. 

——-— Defence^Non-payment of dower. 

Where the marriage has been conHummated 
noo-payment of mainienaDce and dower is no 
defence to a suii for rest tutinn oi conjugal rights. 
{Hayward, A. J. C.) Mahomed Dad Mahomed o. 
Fatima. 24 I.C. 881 ; 7 S. L. r. 138. 

BESlORATiON OF SUIT OF APPEAL. 
see Civil P. C., O. 9, R. 41. 

EESIBAINT OF TRADE. 
ste Contract Act S. 27. 

BESXBAINTON ALIENATION. 

See tl) DEED—Construction. 

{2, T. p. Act, S. iO. 

(3) Will, Construction. 

RESULTING TBU«r. 

See Trusts Act, Ss. 80 to 94. 

BESUMP'^ION. 

Set (1) Grant, Inam. 

(2) Landlord and Tenant. 

BEXAINEB. 

s^s Legal Practitioner. 

RETRACTED CONFESSION. 

Set Evidence act, Ss. 24, 133. 

BE TRIAL 

see C. P C., O. 41, Rr. 23, 25. 

RETROSPECT IVE effect OF STATUTES. 

See Interpretation of Statutes. 

RETROSPECTIVE EFFECT OR OPERATION. 

See Interpretation of Statutes. 

EE-UNION 

St>e Hindu Law-( a) Partition; (5) Re-union- 
RRVENUE 

See Respective Local Acts. 

REVENUE COURT. 

see JuRisD.cTioN—C ivil and Revenue Court* 

REVENUE JURISDICTION ACT (X OF 1876) 

—- Manager, not a Reve**ue Officer. 

The manager of encumbered estates in Sind is 
noi a Revenue Ofiicer and no finality adaches to 
his orders. {Pratt, J C and Crow h, A.).C.\ Gehi- 
MAL V. Manager, iNCi MBtRPD Estates in Sind. 

32 1. C. 616 9 S. L. R. 167. 

8. 4''-Sara«;aw lands resumed—Suit for 
possession. 

S. 4 does not bar a suit to recover possession 
of Saranjam lands resumed by Govt. {Batchelor 
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BEVENUE JURISDICTION ACT (X OF 1876). 8. 6. 

ar^d Shah, JJ.) GUKURAC SHRINlVAS Hebbikar V. 
Secretary of State for India. 

41 Bom. 408 : 39 I. C. 66 : 19 Bora. L. R. 117. 

-S. Q —Mistake o* law —Effect. 

A Revenue Otlicer, who .r.akes an aMachment 
elc.. is O' t liable io dantaees if he makes a hona 
fide rrisiake ol la v as lo the extent or nature of 
his rowers [Sicott, C. J. and Heaton, /.» Dalu 
CHAND V, GUla Bhai. 34 I. 0. 198 : 

16 Bom. L B 3^3. 

-8. 11 — Right of suit where law gives ap¬ 
peal—Cause of action — Ejectment — Ordtr—Suit 
on title—Litn. Act, Art. 14, if ^pHicablc, 

Tbe order of a Collector permitiinjj the ejectmer't 
of a person beinj^ appealable under *he Revenue 
Juri'diction Act, a suit would be barred where 
the cause oi action is onlv snch order. But where 
a person is act'ally ejected by the Collector, a 
suit would lie as there is no provision in the Act, 
f"r an appeal from a physical act of ejectment. 
{Pratt, J. C. and Crouch, A. J C) SultaN 
Mahomed Shah v. Secretary of State. 

10 I. C. 223 : 6 8 L. R 46. 

REVENUE PAYING ESTATE. 

See (11 Court Fees Act. S. 7 (V). 

[2) Loc.al Acts, 

REVENUE RECORDS. 

Sec also Evidence Act. S. 35. 

*- Entries—Alteration pending suit will 

not affect plaintiff's rights. 

Where a per«on’s name is recorded in the Re¬ 
venue papers in rejrard t ■> a specific share of land 
and he brings a suit for the recovery of profi s of 
that share the fact that, pending the suit altera¬ 
tions have been made in the papers regarding the 
amount will not affect the piff.’s r'ght inasmuch 
as, at the time of suit and during the years lor 
which profits are claimed his name stands record 
ed in regard to ihat share. iMe-jrs,C,J.aud 
Banetji, J.) Mubarak Fatima v. Muhammad 

63 I C. 976 : 19 A. L. J. 732 

I Entries in—Presumption of corr^'ctness. 
Entries in Revenue Records are presumed to 
be correct, until thcvarc rebutted. {Leslie Jones 
Moli Sagar,JJ.^ Mr Jaikuarv. Cabhu 

4 tah. L J. 207 : 1922 L. 163. 

'~''~~Bntries in Presumption of correctness. 
In the absence of any evide ice to the contrary 
the entries in the revenue paners mu<5t be deemed 
to be correct. {Wazir Hasan, A. J. C.i Durga t. 
Ram Padarath. 65 I. C. 749 : 8 0. L. J. 495 

REVENUE RECOVERY ACT (BEN. ACT, 1890). 

® P~‘^ate of estate not in arrears'^ 

Jurisdiction of Collector-^Title of real owner 'is 

not affected. ‘ 

A Collector acts wi'hout jurisdiction in selltng 
estates uh'ch are notin arrears under the Re¬ 
venue Sale Law. as his power is restriced to a 
sale of estates and shares which are in arrears 
only. The real owner’s title is not affected by thoi 


REVENUE SALE. 

sale bv the Collector of an estate not in arrears. 
{Cutts and Adami, J]) Sha»k M'Hammad 
WAH feitDv. Mt. Sunder Basi Kuar. 

1922 P. 445. 

REVENUE SALE. 

Whai passes under—Person in adverse 
possession must surrender possession to pu»chaser. 

On the iadurc of an owner to pay tlie Govern¬ 
ment as^es^meot his estate or interest m the 
laud is for'eited or rather determined and under 
a sa-e for ai rears oi revenue Wh^t is sold is not 
ihe interest of ihe defaulting owner but the inte¬ 
rest of the Crow i subject’ to t le payineDt oi the 
Gjvernmeiit assessment. A person in adverse 
possession who Oi.cupies the land without pay* 
meat of rent to the defaulting proprntJr, is 
bound to surrender possession of that land to the 
revenue '<ale purchaser when the sale confirmed, 
and ji the land is not «50 surrendered he lenders 
hini'clf liable loi mesne rfohts, as he unlawfully 
keeps the purchaser out of poS'CSsion ( ^tooktr^ee 
and Chotzner, JJ.) Jobeda Khatun t'. Tulsi 
Charan Das. 36 C. L. J.472 : 1923 C. b2. 

— Purchaser—Rights of—Person in adverse 
possession, 

A purchaser at a sale for arrears of revenue 
does not derive his title from the default.ng pro- 
priet-'T but takes the es ale irom ihc pers- n as it 
>tood at the lime of i s iucepiion as a permanently 
settled C'tafe. A person in adverse posses'^ion 
who occup-es Ihe dispuiei'i land w thont paying 
rent to the defaulting proprietor is bound to sur¬ 
render possess! n of ttie laods to the purchaser 
at the revenue sale if the sale is confirmed. Olhcr- 
w sc he wo lid bo liable /or me-nc p*ofits. 
{M >okfj e and Panton, JJ Raja Sashikanta p. 
Raja Sakat ChaNdka. 70 I. C. 6 : 84 C L J 416. 

- Caveat emptor—Rule o'. 

The r* le of caveat emj>tor does not apply to 
sales made f..r arrears of Govt, revenue. The 
purchaser has to be refunded the mo-ev and 
costs if the sale is set aside. {Ftetchcr and Pn h- 
ardson,JJ.) Amar Krishna Shaha v. Abdul 
Jalel Mivan. 42 I C 600. 

- Residency Taluk—Suit for Possession^ 

Burden of proof. 

Where sep.iratc accounts were opened with 
diUcrent sh.irers in respect ol specified portions 
ot a taluk, the remai der being lelt as the resi- 
denev r-I ik. the plaintiff who purchases the resi- 
denev t'luq in a revenue sale fu defauh of pay 
•nent of revenue, hast) prove that the lands in 
suit appertain to that t.iluk and must succeed 
0 'i the strength of his own tolc, the suit being one 
in ejectment, lifrufeir).?. Mookerjee and Rrachcroft, 
ff.' Birkndra Kishore Makikya B.ahapvr V. 
Bhoirab Chandra Chakhavarti. 

27 I. C. 19: 20 C. L. J. 296. 

- Pnrchhser—If re presen talivc-indnterest 

of defaulting proprietor. 

A niirch.a-ier of ^n entire estate sold for teco- 
very of art cars of revenue due therefor is not a 
representative in-interc't of the de^aultirvg nro- 

prie or (V/ouftgrjVt' and Beachcroft, JJ ) AsKORAN 

Satia V. Satishchandra. 241 C. 281. 
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REVENUE SALE. 

- —Sale of Larger share than one in default 

—If prejudices p ff's rtgitts. 

Where a larger snare ot land than the One in 
defaali was pui up for sale by ihc Ke'^enuc auiho- 
rities. it U an aci wiihout juri'diciion and so 
thtt plrt *s ngnts woul 1 noi be preiu I'Ced 25 C. 
833 ; C. 537 ; 25 C 876 : 35 C 636, Kei. on. 

{Moo<itrj''e and J'tunott, JJ,) GANGAHBKbAU v. 
iRAbiiADALi KhaN. ^3 1. C. 9o9 : 

16 U. L. J. 64. 

—- Irregularity —Inadequacy of price* 

The Coutt need iioi as a mailer oi Uw, draw 
the r.ncreiice mat luacieqaacy of price was due to 
irregulariiy iti the s lie proceedings. [_Coxe and 
Chaiierjee, JJ.\ Gangauak L>Ab v. Bhikaki 
Chakan Gas. 

13 I. C. 403 : 16 C. W N. 227. 

- What passes under* 

A purchaser at a re enae sale gets only the 
right, tiile and iniettst oi the dciault>ng proprie¬ 
tor, {Jufalu t*rasad and JJ.l KaMNANUAN 

SAHAY V. JAIGOBIND BANUAY. 

2 I'at. 839 : 1924 P. 213. 
EEVEMUE sale law tXI of 1839). 


BEVOCAXluN. 

C. 2C0. Not foil; 7 C W. N. 377 ; 2 C. L J 325 ; 
30 C- 1. Dial. (Loxe and Chaturjee, jJ,) Ganga- 
DHAR Gas V. Bhikaki Uharandas. 

13 1. c. 403 : 16 C. W. N. 227. 

-Ss. 10 and W—^Shartrs in some villages 

on^y tn an estate—if can clutnt separate etc- 
counts. 

Shartholders in only some villages in an estate 
canii t claiin to have a separate account under 
S 10 or 11 ol the A^t. 21 W. K. 38, Foil. A pro¬ 
prietor nut recorded as a sharer of a joint es'ate 
in a joir^l tenancy within the meaning of S 10 or 
as a lecorded ^haIer havii g a spec’bc portion of 
the e:>iaie wiihin the meaning o) S. 11, but as a 
piopiictor V f ao undivided interest over a portion 
oi the estate wiihiii the meaning ot b. 70 of 
Land Kegi:>traiioii Act, 18/6, is not ei titled to 
Claim li e benefii ol the esctption in b. 53 i f ihe 
Kevenue Sale Law Act in favour ol sharers w th 
wh m the Cullector has opened separate ac- 
C'.unt . \Brelt, Moukt,rjee and Vnuenty JJ.) 
Mahammad Mehdi Hassan Khan v. sheoshan- 

KAK FekkHAD biNGH. 39 Cal. 363 : 

13 I. C. 353; 14 C. L J. 662: 

16 C. W. N, 817. 


^Bale of taluk for default of revenue 


Caveat empior. 

Wnere ihi instalments of revenue dues arc 
actually scot to and icocived oy the Coliecior 
bet >rc toe due dale a .d me Und was neveritielcss 
actually sold under provisions ot the Kevenue 
sale, as toe Collector^le were not aware as to 
whic » Imd the payment was «nade. Held, iha' it 
was not a val d sale. The rule of <.aveai Emptor 
does no- apply to rules made for Go.t. revenue. 
When the sate is set astde. the purctiaser has lo 
give baca th land wit i mesne protits and c-sts 
of the uil by which it was set aside. \b'letcher 
and R' hardson, JJ.) AMaR KkisHna SiHah v. 
ABDUL JALBL MUAN ^ ^ 

a, 2 —Residency Taluq—Sud for posses¬ 


sion—burden of proof 

Where separate accounts were opened with 
various other i dividuals in respect of ^|>eclned 
oortt ns .i a taluii, and these being ceriam other 
SDeciiied pjruons of Und left as res.deucy taluk, 
the olnniirf wh • purchases the residency taluk tn 
a revenue -ale lor default of payment oi revenue, 
has to prove mat the linds in suit appertain to toat 
taluk a id must succeed on the ^t^englh of his 
own title, me suit being one in ejectment, yen- 
kins Asnutosh Mukrfjee and Beachcrofi, JJ t 
Birendka Kishowb Mankiya Bahadur r;. Bhoi- 
bab chandba Chakbavakt. ^ ^ ^ 

_S. 6 aod Bengal Act (VII of 1868)-P.e- 

clam^tton not postcU >» time-irregular,ty or 

illegality. 

The omission to po>t the proclamation of a 
Revenue sale in the CollectoraU. one muni . be- 
for^the sale amount merely to an irregulany 
ind not an illegality vitiating the 

k'’/s’ust^n‘ed inTu?;. 26 I 66; 21 C. 70. FoIl; U 


-S. S7 Prov .—Raiyat coming occupancy 

tenant and vice \cts^— Enhancement of rent. 

The Proviso to S. 37 reters primarily toraiyats 
holding at hxed rates. A peison entering on the 
tenancy as a laivat at haed lates mav n.>t there¬ 
by become an occupancy tenant, but an occu¬ 
pancy raivat will oot lose bis rights as such by a 
grant « I hxed rent Quaere :—Whetner S 37 pro¬ 
viso permits a purchaser at a revenue sale to en- 
hai ce ihereotofan > ccupancy rmyat {Holm- 
wood and Chapman, JJ,f Abdul Gam v Mak- 
BUL Ali. 42 Cal. 746 : 22 C. L. J. 223 : 

3i I. C. 19 : 20 C W. N. 186. 

" ' S. 37— Annulment—Protected taluq, 

A taluq derived and descei ded from ao an¬ 
cient taluk which was recognised at the pe'ma- 
iicnt setilcment is prutictcd from annulment 
under S. 37 {Caspersz and Doss, JJ.) Nubendra 
Kishoke kOY V. DUkga Chakan. 

10 1. C. 267 : 16 C. W. N. 616. 


BEVEBSIONEB. 

See Hindu Law — 

(1) Reveksioner. (2) Widow. 

REVIEW. 

See C. P. C., S. 114. O. 47, 

REVISION. 

See (1) C. P. C.. S. 115. 

(2) Letters PatiiNt. 

(3) PKov. Sm. C Ct. Act, S 25. 

REVISION PETITION. 

Conversion into Mkuo. of Appeal. 

See ID C. P. Code, S. 115, 

(') Practice. 

EEVoCATION. 

See ii) Contract Act. Ss. 2—8. 

(2) Probate and Admn. Act. S. 50.. 
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EIGHT OF APPEAL. 

See (1) Appeal. 

l2, C. F. C.. O. 43 ; S. 2. 

BIGHT OF ASSIGNEE. 

See Assignment. 

BIGHT Of election. 

See T. P. act. 

eight of FORECLOSHRE. 

Sec tUC. P. Code. O. 34. 

12) Mortgage. 

bight uF GUARDIANSHIP. 

See Guardian and Ward—Minor. 

RIGHT OF OCCUPANCY. 

Scfiili LANDLOhD and Tenant. 

(2; Land Tenures. 

(3i Mad lisT. Land Act, 

(4j IenancyActs. 

RIGHT OF REPLY. 

See lU C. P Code. 

(2) Evidence Act. 

13) Practice. 

BIGHT OF SUIT. 

Set also (Ij C. P. C., Ss. 9. and 47, 0,2, R. 2. 
I2i Contract. 

|3) Decree. 

- Money paid under legal process. 

Money paid under legal process is not a volun* 
tar> payuitnl. A deposit under b. 14 oi Bcng 
Patni Kcgn. Vlll oi iSt9, to avcit sale can be 
recovered. {Viscount tialaanc.) Jayti Pkashad 
Singh Deo Bahadur v. Kumud Nath. 

46 Cal. 1 : 45 I. A. 108 : 16 A. L. J. 669 : 
0 Pat. L. W. 64 :il61d) M. W. N. 441 . 
24 M. L. T. A6 : 28 C. L J. l6a : 8 L W. 186 : 
22 C. W. N. 10u9 ; 20 Bom. L. R 8o6 : 
46 1. C. 827 : 36 M. L. J. 347 iP. C.). 

[On appeal from 27 I. C. 626 (Cal).] 

- Surety bond—Security for performance 

of decree on appcal'^Obligec not mitnta in bond. 

Where a person becomes liable as a surely for 
the pcflurmance of any decree that might be 
made on appeal and executes a bond to the Court, 
the Court is i.ot a juriaical person and cannot 
a^Slgo ihe bond. A separate suit on ihe bond is 
not maintainable. The liability of surety has to 
be dttcrn.incd in original suit itself by making 
him a party and the successlul party can eoiorce 
the liability under the decree. {Lo*d PHtllimore.) 
Raj Kaghubar Singh v. Jai Indra Bahadur 
Singh. 42 All. 168 :46 1. A. 228 : 

• 6 0 L. J. 682 : 
13 L. W. 82 : 66 I. C. 660 : 18 A. L. J. 263 : 
22 Bom L. R. 621 : 38 U. L. J. 3o2 (P. C.). 

- Suit to recover money paid under decree 

does not tie. 

It is not competent to a person to ins itute a 
suit lor the recovery of money paid to the deft. 


RIGHT OF SUIT. 

under a prior decree of Court on the allegation 
that the su>t in which that decree was passed was 
a lalse o e and was supported by false evidence. 
In the absence ot proot of Iraud and rolla>ion in 
tne . blai ing o* the prior deerte, its finality can¬ 
not be questioned. 37 A. 535 ; 32 A. N5 Rei. (Rafi- 
que and Lindsay, JJ.) SnEo Prasad v. Ski Pal. 
20 A. L. J. 254 : L R. 3 A 24u : 1922 A. 167. 

-- —Money had and rtceived—Basis of 

action—Priniiples underlying. 

Wh»*!e a Sub broker enicrcd into transactions 
with pin on behalf of deft.’s br kers and got large 
sums as advance and used iheui f« r se’ilmg bis 
own ac ount with deits , luld, that no su>i is 
■ •ainiainablc b> plff. ag^in tdefts. tor t e n oney. 
{FaU'ccU and Coyajee, JJ ) Mokakji Pre-MJ! 
Gokuldas V. Muui Kanchhod Ytr^ & Lo. 

25 bom. L R. Iul4:1924 B. 232. 

- Minor—Contract by gnaraian —Suit on 

such contract. 

It is open to a minor to either affirm or dis- 
athrin contracts e <tered into b< his guardian but 
noi binding on him. It is ihe linht ol the guard* 
lan protcciingt le mttrests ol tne minor to sue 
on such contiai ts < n his behalf. Wlicn such a 
suit 1 ' biougi.t, t is the duty ol the Court to en¬ 
tertain It and d s ose cf it accoidm^j to law and 
not on grounds of exped'cncy. leal or sup osed» 
It the Court leiuscs to jjive relief on the mound 
that the >uit cao be brought by the minor afier he 
lias arrived at ihe age of majoriiv, then the 

minor's inttre-t may be seriously p-ejudiccd by 
reason of i nnorta n evidence dtsapoeanng by 
the lime Ihe su t is brought. {Chandmather and 
Batchilor, J .) Vbnkataramanbhat v Badn- 
anabh Paranbat. 

16 LC. 836 ; 14 Bom. L. R 393. 

- —^Deilaratory decree—Suit on, will he. 

Wheie the relief claimed In the s.nt has al¬ 
ready been g anted by ihe dec ee in a piior suit 
and Could be ob amed in executi m, it is not opeo 
to the plaintiff t' iiistitnie a iiesh suit for be 
same reliel. A merely declaratorv decree declar¬ 
ing the rights of the piriics inercL is mcapaole 
f e.YeChtion In such a case asepirate suit will 
tie. {Mookerjee and Chotzner, JJ ) Syama Chakan 
Das V. Satya Prasad Chaudhvri. 

36 C. L. J. 101 : 1923 C. 262. 

- Conlract^Slranger to-Cannot enforce. 

It is not r^pen to a ^t^anger to a reference and 
award to eniorco a provision in his nr her favour 

III the award. (Sroativay,/.) Diwan ChaNd v. 
Bishbn Das. 

67 1. C, 919: 2 lah. L. J. 266. 

-—Grounds/or suing -A ppeal inconvenient. 

Thai the course of apneai is i convenient or 
difficult is no ground to bung a su t. {Rttd, C. 
J. and Kensington, J.) Municipal Cdmmitteb, 
AMBALA V. MoHKNDKA SlNQH. 118 P. L. a 1211 ; 
38 P B. 19il : 9 I. 0. luOO: 97 P. W. R. 1911 : 

Absence of — Deft.'s case weak. 

When the plff. has no right to sue, his suit 
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BieHT OP SUIT. 

must fail, howe»fer weak the deft.’s case may be. 
[JohPStOne, J ) I^AYAT HAKSH V. GaUH4R. 

54 F. L. £. 19(1 : 9 I. C. 339 : 

195 F. W. K. 1911 : 

•Institution of suit by person not entitled 
—Continuance ny proper person^. 

A suu miiihi be contMiued even where (he ori* 
ginal pla had no ri^ht t<) sue, provided that 
tbe detcCMve ion was due to a bona fiae 

mistake 30 .vl. 419; 43 M. 7o7, K».l. ySpenoer ami 
Venkatasubbu Hao, JJ.\ Hanch kkal v Edathil. 

16 L. W 326: 1922 M W. M 827 : 

1923 8lad. 180 U . 

—^Partition^Proviston for expenses —A/ar- 
fiage of daughter. 

If la a p.uiiti n deed provision is made lor 
the mar lage of a daugnicr of t'^e iamiiy she can 
sue to eiil <rce the provision t iou^h sne was no 
party t) me partioon deed [Uldficl it J.) Sun- 
darakaja Ivunoak V. Lakshimi Ammal. 

24 i. 0- 943: 38 Mad. 788. 

-Consent of deft, cannot confer. 

Where in a suit, an issue is iratned as to plain* 
tiff’s rigiils (O maintain ii, ihe mere consent oi the 
deft, wnile beio <4 exam n.d as a witiie s to pltm- 
tiff's recoV' ri <g me am >unt. will noi be sulTici 
ent to en itle tne plaintiff toinainiam tne suit. 
{Benson and Sundara Aiyar, Jj.) Malaikolandu 
Chktti Fekia Fillai 10 1. C Sal. 

11911) 2 M. W N. 393. 


^Siocieties — M-'mbersht p —£ nforcement. 

No sui( lies bv a member of the public against 
the Managii g Committee oi a society or msmu 
■tion, whicn ii managed by pu d c suhscripiloiis, 
to eniorce the right lo subsc ibe and (o be ad 
milted to the privilege of melnber^h^p \Lind^ay, 
J C.) Abhoy Pado bo>E V. Managing Com- 
UlTTSE 1 263: 19 0. c« la 

SIGHTS AND LlABlL'TlHS OF PAKXNFaS, 

See (ij Contract Act. 

Faktnekship 

BIGHTS AND LIABlLli'IES OF FUBoHASEES. 

See il) Contract Act. 

(2) T F. Acr. 

BIGHTS AND LIABILITIES OF SUBfclY. 

See Contract Act. 


BIGHT TO BEOIN. 

See also C>vil Froceoure Code. 

__ Reference to High Court under the In¬ 
come-tax Act. L t_ X 

Under the Income Tax Act, the objector, who 
aucstioiib tile assessment has t ie right t. oegi . 
and has the rignl CO replv. {Mooke* ji Fl'tcher 

and Chuuuhurt, JJ.) Killing Vally fe* Co v. 
secretary of state ^ 48 Oai. 161: 


— 1rr*'^f*^** to banks—Oivntrship of. 

The oed oi a public aavigioie river is toe pro 
oertv of the Givemneii' tnjugn the banks may 
be tne subicce of private ownership. Ii there 
^ slow aebretioa to the land o.i cither side, due. 



BIFABIAN OWNEBS. 

for instance to the gradual accumulation of silt, 
this forms pait oi the estate of the riparian 
owner to whose bank the accretion has been 
made (See Regulation II of 1825). If private pro¬ 
perty be submergedand subsequenily again left 
Hare by the water, it belongs to the original 
owner. {Lord PhtUimore ) IKumar) Naresh 
Narayan Roy v. Secretary of Sta't'e for 
India. 45 M. L. J. 444 : 50 Csl. 446 : 

fl923»M W. N. 611: 50 1. A 121: 
32 M. L. T. 162 L. B. 4 (F C.) 50 : 
28 C. W. N. 453: 1923 F. C. 1 iF. C.). 

BIGHT TO GIVE IN MABBIAOE. 

See Hindu Law—Markiage. 

EIGHT TO MAINTENANCE. 

See il) Hi\du L*w. 

.2) Mah. Law. 

BIGHT To FAETITION. 

See Hindu Law—Partition. 

EIGHT TO POSSESSION. 

See lossESsioN 

BIGHT TO BEoFeN SETTLED ACCOUNT. 

See ACCOUNTS Settled—Reopening uF. 

BIGHT OF WAY. 

See (1) Rashment. 

(2) ICasements Act, Ss. 13 and 14. 
l3) High Way. 

BIGHT, TITLE AND INXEBEST. 

See tne F. C., O. 21, K 92. 
i2) Execution Sale. 

BIPABIaK OWNEBR. 

See also (1^ P'lsHEKY. 

(2) Jolkar. 

(•<) Riparian Rights, 

■■ ■ — Alluvion and dituvion—Ownership of 
bed, 

1 hougn the banks oi a public navigable river 
oeluiig lo toe respective owneis, the oed beloogs 
lo Govi. Bui any accretion to the bank goes to 
the o vneis of ihe bank>. So al.-^o any land sub- 
•uerged and emerged again goes to the owners 
ji t>ic ba ms. {Lord liucKmasler ) Hardas Ach- 
akyya Chowdhky V. secretary of State for 
India. 22 M. L. T. 438: 26 c. L. J. 690: 

(1918) M. W. N. 28: 43 I C. 361: 

20 Bom. L. B. 49 (F. C.). 

- Rights and duties of—It is open to a 

riparian owner to protect himself against extra- 
OI dtnary floods, 

Tne likht nf any other person is not in ques- 
iiJii III such a case as eaco one has a right to 
prevent a possible sudden danger. Bvery ripa¬ 
rian owner suould bo c mduct toe operati os in 
nis property as not to injuriously atiect those 
a -ove OI below him. To put up a dam to enable 
one to better cultivate held is not an ordinary 
Hgriculiural operaiio «. {Wallis, O, C. J. and 
oeshagiri Aiyar,J.) Gopal Krishna YaCHan- 
uaULA Varu V Secretary of state 

ld6 M. L.T a97: 2 L. W.45: 
26 1. C. 800: 28 M. L. Z. 98. 
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RIPARIAN owners. 

—- Surjace water—Twenty years user not 

Pi oved. 

l iic su'plus water of dtfendaiit’s tank was al¬ 
low co lo tl >w to a cliannei iti a village wucrt 
plaintiff was lessee. Hiannitf *uccl'or ui lawiul 
inlcntrciice wnh his nghl by cutting a bund ai.d 
taking water lioiii vvithin the viluge Dvfis. wer^ 
only laking water from the same ia> k ihiuugh 
difte eiit w-a er cou'se. Held, platixili could gei 
no r«. Ik f as l"ev had a ngiu to uninier ru^ t' d hov\ 
of S'l lace drainage w.i er as no»^^er for au ye.irs 
was proved {Siit.kiiuin Hair and Aytifg, JJ ) 
OKK V MbYYAPPA CHETTY. 

24 I. C. 935: 1 L. W. 363. 

- Damages — A'hon for mftingement Of 

right— Prool ol damage untiecesiaty- 

A ii[>uiiai< owner seeking to ie»tr;‘in another 
ripai ran owner liOiii diverting (he water ol a 
s ream beyond his li arian Iciicment. iievd i»ol 
prove ttiai he ha- suffered aiiv dan age nor is it 
a ( elenCe lo ^' eh ai> ^ciion th^il the i lauitilf’s 
laDQ is amplv irrtga'ed indepeirdently ol the 
stream. 2-1 C 8» 5 Full [Maunn Km, J.) Maum* 
Kaw La V . MaUNG Kk b bur. h . 1. 183: 

35 I. C. 3t>6: 8 L. fi. £. 056 

- Rights of—Water for irtigalion, 

A ripari Ai- pr-pne'or can take a% muvh water 
as he requires t^r uidinarv purposes, but tor 
purpo-es ol irrigaiioD he can tane onl> a reason 
able quAhlily. \Mi. Coll, A.J. C ) NxA Pi V. Nvi* 
Kyan Tha. 26 I. C. «74: 7 bu'. L.T. 282. 

RIPARIAN FROFEIEIORS, 

btt’ tl) FiMitKi. 

(2| Jl LKAlf. 

f3i Kipaman Rights. 

RIPARIAN BIGHTS. 

- Law relaimg— Madras Ptcstdency. 

The Uw of me Madras Presidency a> to rivers 
ard streams differs ins me respects iium English 
law. a. d it IS quite pu^3lbie tiai the lur.nui law 
recognises some t'r> prictaiy right ol the UoNem- 
menl in watei fljAU-g in ih.in H2 M. 14i. KvI 
{Loia Patker I Kakul'kuki Bai.asukya Pka 
sadha Row r. Secketaky of 6Tate. 

4u Mad. 886: 44 1. A. ibC: 33 M L J. 144: 

22 M L T. 76 : 1j A. L. J. b97 
21 C. W. N. iOoO : 119.7) M W. n fiuB . 

19 bom L. R. 7M: 6 L. W 34 »: 
2 Pat L. W 260 41 1. C. 93. 
26 C. L J. 290 (P. U 1. 

[On appeal from 8 I. C. 67: 34 Mad. 295 ] 

- Fishery—English law^ how far appli 

cable in India 

There arc numerous d fferences in the ph>si- 
cal. histutical and social condiiuiQ> of India 
winch make Ilic English law inapplicable tit cii- 
cum.-.!antes of ihis country. The grantee ol an 
exclusive hshvrv in a i»clal and navigable r ver is 
eniillcrt to lollovv the ruer il it cha> ges its cou-sc 
as by a sudden e«uption. \Loul buinncr., 
SiuNath Hoy j-. Dinauanghu Sen 

42 cal. 489 : 41 I. A 22l : 18 C W N 1217 : 

U9i4| M, W. N 6 j4; 1 L. W 733: 
16 M. I, T. 319: 12 A. L. J. 1193; 20 C L. J. 38': 

25 1. C. 467: 16 bom. L. R. 901 fP. C.) 


RIPARIAN EIGHTS. 

• Puh'tc and navigable river—Test of. 

The le^l >or determining wheiiiei a iivcr is a 
pu-lic "avig.tble river or not is vvhether v>r not 
liver IS navigable f<.i boats at all -casons of the 
y ar. Toe qucain n ol si,de may nut be w thout 
mp }itaiiCc hut speaking generally the piesuinp* 
t<oQ HI tne Ol e case is that the bed belongs lo the 
p .bite or lb public uumaiD and in the otiiur that 
the bed belongs to private pinpiitior In the ab¬ 
sence ol any ottier evidcoee than that affoidcd by 
a thak or Svuvey map these natural presumptions 
ma> be MiHicteiil lu ihspiace the comrary evid- 
niee ol the mat>. 30 Cc*l. 291, 2v C. L J 500 and 
4') Cai. 3yd. Hcl, u»i<i G'Caves.JJA i^E- 

CKhTANY OF MAIE rOK i.SDiA U I' K AFU LL A N *TH 

1 AG KE. 68 1. 0. 8u6 : 24 0. W N. 809. 

- Zeit.indars—Public navigable river — 

Dry tana, a pp> arm g on bed— 1/avugh Rectsion — 
Whillitt far tot Zemtnaar's pr>Ptriy. 

Piu vvtio siieu icr a dcclaiation tnai land recent* 
ly (lie beONdi inese rivers i<ui imw dry by reason 
ol he nveis uceding it ni Iticir beds vveic in* 
cmded ill ihed icrmauently .sculed cstotes must 
pio.e t cir a legation tnai at the date o the per* 
ina V nt scitiemeni Ol t leir avijoining iiuidari 
in l/v3 ine> wcie narti.w chain.els. {Mookerjec 
and Waitriilev, J J ■) PkaFALLA .\*TH TAGaHEV. 
:shC.'EIAKV UP TATE FO.i INDIA I\ COUNCIL. 

24 Cal. W. N 639; 57 1. c. 29: 31 C. L. J. 320. 

- Tiilc to bid of rivcr^—Riparian owners— 

^an 0 aim up to half the bed— iWivigabie nvcis — 
yVsl o/. 

B\ the common law of this country the right 
to the soil or a non-navigal Ic nver tluvving tu.o- 
iigh the estate ol diflerenl propiictois belongs to 
I c r.panau vuvnersoif rriedium filnm aquae. A 
boonoary g.ven as tfic r^ad ol the river u the 
miodic ot .lie I oad or nver. rheiel.nc perman- 
eiitly .ettkii estates bounded b> a non navigable 
river include hall ol the bed ol tiie river Tue 
test as to whether a rivet 1 -. navigable or not, is 
to see II boats can pa>s mi i. at cimes .>1 the year.. 
\F‘clincr aiut Shamsul Hilda, JJ f Mah.v aja op 

bUnDVVAN V bECi'tlAKV OF 5>TArb FoK ISDiA. 

46 Cat, 390 : 46 1. C. 30a : 22 C. W. N. 873. 

- Riier eUanging course—Old course — 

Fishing > ight. 

ll a ri er has changed its course the old dry 
Cl ii( e V .1 me nver must be deemed to be piivate 
pi peny and the owner ol the Soil is emiUed to 
all Hiueis or pu.ids. gulls or Uamooshes iii vihich 
water leuiai.is, l)ut winch da in t coimnunicaie 
wiiu ih. river e.xcept in Hir lime o liuods. R. 
.^hat.erjee an.i :>mi.her, JJ j Sa>ai KaNT.a Ac iak- 
JEE V. KuNia MofaN MuITka. 4l 1 C.4*5: 

33 C. W. N. 63. 

- Artificial water course — Easetnent —,Ya- 

lural rtght. 

lie tight to water tl iwiog ihroug'i artihcial 
couise:> IS light df easemviK, .iiid must rest on 
some gr.nii or some artangcinent, either proved 
Ol presuiiK d 1 rum, oi Wilfr the owners Ol the l.iud 
irom x\ Inch the Water is artihcial.v brcghi, or in 
Some legal origin li is qune OtsimCi lioui the 
natural ngm, M Inch, is a . aturai n c v1..nt to the 
ownership of land, and entitles pnma facte each 
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saccessive riparian proprie'or to the unimpleaded 
Bow of water of a natural channel in its natural 
course, a d to its reasor>abie enjoyment as it 
passes through his land. In the case of artihcial 
wa'er course where no easem-nt or customary 
right enjoyed by the plaintiff has been proved 
only diminution of supply land not complete 
stoppage) will oot entitle plaioti^ to an injunc* 
tiOi), Until plain ifi proves that ne has usr’d tne 
whole water of the wat^'Course as of right. S. 26 
of the Limitation Act does not avail him. (Camp¬ 
bell fJ.} Bela Singh v. Bali Ram. 

1923 Lah. 257 (2). 

■ ■■—Stream, what is. 

A ‘stream’ denotes a body of water having a 
continuous flow in one direction. Water not so 
flowing but becoming d’ssipated in the earth’s 
strata and siinplv perc lating through or along 
those strata u-itd it issues trom them at a lower 
levi 1 is not a siream and the principles ngulating 
the rights to water flowing in dertiiecl channels do 
noi apply to such water An owner throur^h whose 
lands such water p isses is entitled to aporopriate 
as much of it as he requires without regard to 
the requiremems of owt-ers 1 >wer down. {Alartt- 
neau, J.) Nagina Singh v. Malhi. 

64 I. C. I5tf: 3 Lah. L. J. 556. 


_ -‘Ownership of river bed—Tidal and na¬ 
vigable rivers — Presumption- Lankasin Krishna 
river. 

As regards the portion oi a river-bed where a 
river is both tidal and navigable, there is a very 
strong presumption that it belongs to the Crown ; 
where however the river is not t'd il, the question 
whet ter the bed must be presumed »o belOi.g to 
the Government or the riparian owners on either 
bank, Will depend on the fact whe her the river is 
navigable in the legal sense. 41 M. 840 F. B., 
Rei. on. A river in India IS not navigable in the 
legal sense unless it is uav gable throughout the 
year. 42 C. 489; 4G 0.390 Kcl. Per Burn, 7.— 
Conditi ms in Madras are so dissimilar fiom those 
in Great Britain ihai the Eu^Ush Common Law 
rules as to ihe ownerahij of rt\er-bcds should 
not be appPed here without moditication and 
public rights should be recognized in ihe beds of 
rivers wnich are navigable but not tidal. The 
tankas ixid kCilanas iormed in the bed of the 
K’’ishna river at a place where it was navigable 
onlv for ab -ut 4 mouths m the >ear belonged to 
the riparian owners on cither hank and not -o the 
Government [Sadasiva Aiyar and Burn, JJ.i Sec- 
retarv of State fo India v. Venkatanara- 

simha Naidu. 11 L. W. 2a6: 27 JJ;- ^ 

58 1. C. 689: M. W h. 209. 

_ Ownership of bed and banks — Presump- 

tion— Accretion—Right to. 

Accretions in non-iidal and non-navigable rivers 
in India belong to the riparian landlords. It is 
oari of ibe comnmn law of India that the owner¬ 
ship of river-beds usque ad medium filum aquae 
is piesumed. to vo.t i.. ihe riparian owne.s Bat 
he pre-unipiion •> capa' le of being rebulled. 41 
Mad »40 and 42 Mad. 239 Kef. A pemon does 
“ot lose his title to Und bv its mere S'.bmersion 
under water sc long as the land is ideiitifiable. 
Non-resistance t . j»« m^jor such as Hood whicn 

c D—VOL. IV 88 


causes the change of a river course, cannot be 
treated as evidence of acquiescence or of abandon* 
mei.t of rights by a riparian owner. (Spencer 
and Krishnan, 77) Olappamananna Nanakal 
V. Secretary op State for India. 

65 I. C. 770, 

- River belonging to Govt.~Cess if leviable 

from Zemindar afur forfeiture. 

Where a portion of bed and banks beloog to 
the Zamindar, that po:lion does not belong to 
Govt so as to tntiile it to levy watei-cess, Wheie 
Zemindar was undtr an obligation to supply 
waier free of charge, the Gov'^rument is not pre¬ 
cluded on succeeding to the Zamindari on forlet- 
lure from levying water ces«. (Wallis, C,J.and 
Seshagiri Aiyar, J.) Secretary of State v. Ma¬ 
haraja OF Bubbili. 30 M. L. J. Ib3 • 

19 M. L. 'I. 6: 11015) M. W. N. 1025: 32 1. C. 279 • 

3 L. W. Ii9. 

- Malabar rivers—Right of Govt, to beds of 

rivers, 

Fcr Sankaran Nair, J .—(Sadasiva Aiyar^ 7. 

*Ihe ownersnip in the beds of non- 
tidal and non navigable rivers in Malabar is in 
the private riparian owners usque jilum aquae or 
ud medium fi.um aq^ae and not in the Govt. 
17 C. 814 F.C. Ket. ti>. ("^ankaran Nai^ and Sada- 
Siva Aiyar, JJ.) Mukkassa Nair Veetilv. Sec¬ 
retary OF State 15 M. L, T. 247; 1 I. W 307 • 
24 1. C. 547 : tl9l4) M W. N. 52l : 26 M. L. J. 385. 

- Water course—Ownership tn bed of na¬ 
tural water course—Having lands on both sides of 
the chunml—Whether suffictenl proof. 

In tne case of a natural water cjurse, the per¬ 
son Claiming the bed of the stream against the 
Government has til prove that he is the owner. 
The fact luat tne plfl. is shown to be the owner of 
lauds on both sides ot the siream in a document 
to which the Government is not a party is not 
sufficient to establish his ownership. (Benson and 
Munro,JJ.) Krishna Bhatta v. Secretary of 
State. 211. C. 720 : 2o M. L. j. lei. 

- Surface water — Easement— Natural 

tight. 

No claim can be made cither as a natural right 
or as an casement by pitscnption except to water 
flowing in a denned channel, and no such claim 
can be maoe to the suiface w^ter, Wfiether a 
paiticular water is surface water or not, i;> a ques¬ 
tion oi laci to be determined by ciicuinstaoces. 
Weil-dehned existence arising from an ascertain¬ 
ed source is tne test agatiisi any water being the 
suriacc WHier. The light to water ii, a stream is 
sustainable even Ihougli the water in the stream 
is iiut suhicicnt for the purpose claimed or it 
Hows to the pltt’.s land only indirectly, {t^undara 
Aiyar and Sadasiva Aiyar, 77.) AdiNakavana 
v, P. Ramudu. 37 Mad. 804 : 12 M. L T. 637 : 

17 1. C. 648 : 24 M. L. J. 17. 

Water course River-bed — Ownership of 
— RtghiS of Government — Burden of prozing 
ownership by others. 

in the Madias Hrebidercy, the bed of river is 
vested in Govt, and the burden of proving private 
ownership lies upon him who asserts it. The 
digging of ptCs in the sand aod taking water from 
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the river to water trees belonging to a person is 
eoi an act of ownership enti ling that person to 
cUiii) tne Dcd^t the river. \beniOn and BakewcU, 
JJ.) Papula Nakayanaswami naidu v. I'en- 

SULANl KaMIAPPA NAIDU. 

<1912, M. W. N. 496 : 14 I. C. 261 : 

24 M. 1. J. 36. 

- Government—Ownership of water. 

Waters in rivers are presumably vested in 
Govcriiinent. [ticnion, bunuara Aiyur and Miller, 
JJ.i In re Chokkalingam Pillai. 

11 M. L I. 162 : U Or. L. J. 131 : 
13 X. 0. 819 ; (1912) M, W. N. 119. 

- ^Rights of riparian owners are natural 

rights. 

The right of a riparian owner does not depend 
on the Ownership ot tne sod of me stream. It 
belongs to nun as a natural right lociueiu to the 
right to tne land adjoining tne rwer. It is not 
based OQ preicription or piesuined grant, bo 
long as the river oas a natural origin and flows 
in a Know It channel his right to use its watei 
when 11 Hows ai jug side nis land is uhaiicctecl. 
In addition to thisrigiu he may, wuen tne Water 
recedes, uave an easement to go across the land 
of ano.her but suen user can oe claimed only by 
virtue of prcscnptiOQ or Custom. {Runha^ya Lai, 
A, J, C.} Lachmi Nakayan V. Ganga Uaksh. 

7 U. L. J. 268 ; 69 i. o. 364 : 

2 U. f. L. B. (J. C.) luS. 

•—^Obstruction of public river. 

No riparian owner is eutiited to obstruct a public 
river. \Kanhaiya Lal.A.J.C.) Jagannath v. 
CiiANUKiiCA Phasap. 21 Cr. L. J. 6o : 

64 1. C. 407 : 6 O. L. i. 616. 

— -Natural and artificial streams. 

The righis ^1 riparian owners to natural streams 

are fare naturae, incident to the ownership 
01 the sod oi me land abutting upon me stream. 
Tno ngnis to water flovving inrough ariihcial 
wa.ci'Cuurses are rights ot easeinem and must 
rest OQ some grant or arraogemcni, proved or 
presumed, wuei e the cnannel oi a stream con- 
tioues as a dclinitc water-coursc up to a cciUin 
poiut, aud ihen spreads along cervain nelds out 
again runs a^ a uctimte course, ihc idcntiiy oi ihc 
water is not dcsiioyed and is subject to npaiian 
Tights. [Das iiud Adumi, JJ.) Ua.m Kkipau Singh 
V. HANUUAN SIHQH. 6 Pat. L. J, 6 : 

69 I, c. 929 : 3 Pat. L. T. 122. 

— IV'd/tfr course—Right to enjoyment —/«• 
Cidents of. 

i'uc incidents of a natural stream apply also to 
an aitiacial water course supplied with waier 
fiom a natural stream and the riparian propric' 
tors of the water*course have ihc same riguts as 
if It were a natural stream. {Lhapmau ana 
Jwata Prasad^ JJ.) KkuhNA UAYal GiK v. 
Bhawani Koh.R. 3 Pat. L. W. 6 ; 43 I. U. 236 : 

3 Pat. L. J. ol. 

- Mature of—What may be treated as, 

A riparian owner has a rigui lo treat runoiog 
waici as a natural stream irom its source to the 
lower Cad oi his land, where water is flowing 
from a imown source past his land in a debnoa 


BIWAJ-I-Atf. 

channel which is r>ot artificial, though (he water 
does Dot empty itself In a lane or river and the 
right which he has to the uae of such water is a 
natural right. 28 B. 105 Rel. to. A person owning 
land which is not in tne bank of a river or sireain 
caiinoi have the rights of riparian owner nor 
can a owner occupying land on the bank of a 
stream use the water liom the stream for the 
purpose of land which is on the bank. 7 B. 209 ; 

53 W. R. 385 ; 22 M. 236. Kef. to. [Maung 
Km, J.) Muang Kaw La v. Maung Ke 

9 Bar. L. T. 183 : 36 I. C 866 : 

8 L, B. B. 666. 

BISK-NOXE 

bee Kailways Act, S. 72 . 

BIVAL DBCBEE HOLDERS. 

See (1) Civil pro. code. 

(2i Execution. 

BIVEBS AND RlVEB BEDS. 
bee Hipakian Rights. 

BIWAJ-I'AM. 

bee also Custom (Punjab). 

- - Entries in—Strong evidence of custom 

recorded. 

bnines in a riwaj-i-am are strong evidence of 
the custom recorded thers.iQ. {Mr, Ameer AiiJ 
Beg V. Allah Dilla. 44 Cal. 749 

44 I. A. 89 ; 19 Bom. L. B. . 

12 P. W. B 1917 : 2i M. L. 1. 810 ; 

38 1. C, 364 : 4o P. B. 1917 : 

In A. L. J. 626 : 21 C. W. N. 842 ; 

26 C. L. J. 176 : 32 M. L. J. 61o (P. C.). 

•-—in —Evidentiary value. 

All entry in a iiwaj*i-am is a strong piece of 
evidence in support of the custom it prjpounds 
and wheie it is opposed lo the general customary 
law may be taken as suthcient to set up a custom 
at variance with me general Uw and lo shut the 
bu den Ol proof. {Broadway and Aodul Ruoof, 
JJ.) Nandoo Singh v. Ba^jit singh. 

6 L. L. J. 203 : 1924 Lah. 93. 

- Evidentiary value of —Cwifom. 

Kiwaj-i-aiu is a birong piece oi evidence in 
suppoit Ol the custom tncrein declared. {Broad- 
u/.iy uiiiX Mofi bagar, JJ>) Samail v Ahmada. 

4 Lah. 189 : 1923 L«h. il7. 

- Entry opposed to custom^ Value ef. 

A siatcmeiit lu a opposed to general 

custom and utisuppoitcd by mstauces, possesses 
very litile evidenttary value. tScoff hm»f8 and 
Zaftir 4/1, JJ.) Budha v. Mt. PaTIMa Bibi. 

4 Lan. 99 : 1923 Lah. 401. 

- Entry in —CMJ/om*-Co«/rurp to—Onus of 

proof. 

Tue buiden of proof it thrown by an entry io 
the Hiwaj*i*am tnai bhastias are followed in the 
matter of adoplioo on the party allegiog 
that an adoption oi a stranger with leiereiice to 
a cullatciul IS invalid as according to tne Hindu 
Law It is quite valid. A custom inaktng the ad' 
option invalid i> extremely unlikely {Leslie Jones 
and Broadway, JJ.) Ganksh Dab v. Kanshi Kai . 

8 Lah. L. J.46L 
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^ Correctness of entries in — Presumption. 

Accordittg to a statement in the Riwaj-i-am o( 
the Ludhiana District, a sonless daughter-in-law 
succeeds along with a son, and the entry is sutti- 
cient to throw the onus on the son to prove that 
a daughter-in-law is excluded by a ^on. {Btoaa- 
way and Martineau, 77.) Jagir Singh v. Mt. 
Santi. 3 Lah. 181 ; 1922 Lah. 889. 

See also 3 Lab. 337. 


- •‘—^Entries in—Value of. 

Entry in Riwaj-i-am is a strong piece of evi¬ 
dence in support of the plaintiff's claim and is 
not opposed lo Customary Law. {Scott-Smith and 
Harrison, 77.) Ahmad v. Mt. Bano. 

3 Lab. 40 . 1922 Lab. 114. 

■ ■ ”Entries in—Value of. 

The riwaj i-am contains merely an expression 
of opinion which cannot be raised to the dignity 
oi a custom. In the absence of practice unless 
for a sufficiently long period and recognized as 
binding by the members ot the community. [Shadt 
L'»l and Wtlberforce, 77.) Asa Nand v. Roshni 
Bai. 68 1. C. 92 : 2 L<*b. L. J. 178. 


-- Rules refer to ancestral property. 

The rules laid down in Riwai-i-am, refer to 
ancestral and not self-acquired property unless 
there is a distinct provision to the contrary. {Le 
Rossignol and Wtlberforce^ )J ) Fatima Bibi v. 
Shaha Nawaj. 2 Lah. 98: 60 I. C. 609 : 

3 Lah. L. J. 162. 

-- Entries in—Value of. 

The rtwaj-i-am carries with it a certain pre- 
sumpiion of coriectness but ihe presumption is 
lebuitable ; when positive insiances are given, 
the rtwaj-i-am cannot be regarded as overriding 
them. {Broaaway and Beaman, 77) Gulam 
Mlhaumao V, Guahar Bibi. 64 1. C. 4i9 : 

IS P. W. B. I9a0. 

_ Entries in—Evidentiary value of—Proof 

of custom. 

A riwaj uam is a public record and statements 
contained therein form strong evidence of the 
custom affirmed therein, even when they are un¬ 
supported by insUnces, provided they are not 
ODDoaed to the general custom of the country. 

7.) Sanun Ram v, Allah Bakhsh. 
' 63 I. 0. 435 : 133 P. B. 1919. 


_ .Entries in—Value of—Custom, 

An entry in a riwaj i am has special value in 
that it gives expression to opinion of males in 
favour of the rights of females at a time when 
no litigation was expected. iS/iodi Lai and Wtl- 
herlorce, 77.) Saide Khan v. Amir-Un-Nissa. 

94 P. B. 1918. 

_ Entries in--Value to be given to. 

Statements in a riwaj i-am, w^en opposed to 
the general custom are of verv little weight 
•unless supported by instances. {Chevis and Leslie 

77.) Wazira V. Maryan. _ 

Jones, JJ.) ^ p ^ . 

42 1. C. 868 : 3 P. L B. 1918. 


BIWAJ-I'AM. 

- Entry — Nature. 

An entry in rtwaj-i-am must be understood as 
being strictly limited to the case set out in the 
question. {Shah Dtn, C. 7. and Le Rosstgtxol, 
J.) Muhammud Baksh V. Karm Ii ahi. 

104 P. L. B. 1917 : 82 P. W. B. 1917 : 

40 I. C. 246 : 101 P. E.1917. 

- Entry in—Family custom. 

Indefinite entrv in riwaj-uam as to the ques¬ 
tion of custom of adoption among Hindu Jats io 
Shesbna, Dt. Ludhiana, has no effect. {Shah 
Din ^ J ,) Bishan Singh v. Kishni. 

38 I. C. 636 ; 29 P. E. 1917. 

-- ^niry regarding succession—No discri¬ 
mination between ancest*al and self-acauired 
property. 

The entry in rtwaj-i-am about landed pro¬ 
perty and succession to it without discrimination 
between ancestral and self-acquired piopeity, is 
to be taken to apply to ancestral property. 
{Johnstone, C, J.) Raj Kuar v. Talok Singh. 

38 P. B. 1916 : 831. C, 992: 

99 P. W. E. 1916. 

- Succession—Infetpretation oj entry. 

The answer to the quesiion of riwaj i-am of 
settlement that no share is ever taken by the 
sister or her son, refers ooly to cases of succes¬ 
sion in the presence of coUaierals iShadi Lai 
and Leslie Jones, JJ.) Kalli v. Kalla. 

79 P. W. B. 1916 : S3 I C. 783 : 

86 P. E, 1916. 

- Evidentiary value of, to prove special 

cu stem. 

The Riwaji-am entry, in the absence of 
instances to supp'^rt it, is not sufficient evidence 
lo show that a special custono, opposed to the 
ordinary general custom oi the proviiice, is 
followed either generally or even to such an 
aopreciable extent as to take it as proved 
{Kensington and Chevis, JJ.) Kaklman v Fatal 
Mohammad. 152 P. W. B. 1912 : 

164 P. L. B. 1912 : i4 X. C. 682: 

85 P. R. 1912. 


■ Evidentiary value of. 

The value of an entry in the riwaj-i-am 
depends upon the instances quoted in support 
of it. {Robertson and Shah bin, JJ) Kuki » 
Das Raj, 67 P. W. B. 1912: 18 I. c. 448 • 

102 P. L. B. 1912.’ 


— - 

A Rtwaj-i-am of 1907 presumably represents 
the custom of 1906 more accurately than one 20 
or 30 years old. {Reid, C. J. and Johnstone 7 ) 
Taja V. Jatta. 72 p JJ jg'jj*! 

12 I. C. 956 : 267 P. W. E. 1911. 


-;- Gurdaspur bt.— Chundawand rule 

TheRiwfl;|.nmof the Gurdaspur Di. fo’r the 
Chundawand rule is not entitled lo anv weight 
because no specific instances are cited therein 
to support the said rule {Shah Din, 7.» Ida p. 
RAHIM baksh. 68 P. E. 1911 : 46 P. L. B. 1912 : 

12 1. C, 867 : 209 P. W. B. loll. 
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- tvidenitary value. 

suppofted by large number of ex- 
pres>ii»n of opinions Is very impoitant {John- 
stoKC and hhah Dm, JJ,- ISHAR Kuar V. Kaja 
Singh. 29 P. R 1911 : 94 P. L. B 1911 : 

9 1. C. 60a : 124 P. W. B. 1911, 

BOAD. 

Sec Highway. 

BOAD-CESS AND PUBLIC WORKS CESS ACT (IX 
B. C. of 1880.) 

-S. 20~~Road‘cess Return —Bliaoli land 

not m*’ntioned~Revt. 

Tne landlord is not debarred from claiming 
produce rent for the leased land by the fact that | 
bha* li IS not me(.timed wiih respect to any land ; 
in the Road cess return. (Jwala Prasad^ /.» 
Nand Lal Singh v. Ramphal Singh. 

69 I. C. 875. 

ROAD CESS RETURNS. 

See Evidence Act, S. 35. 

boeaeabies. 

See Evidence. 

RULES OF PRACTICE. 

See (1) High Court Rules. 
i2) Practice. 

RYOTI LAND OR VILLAGE. 

Sctf iM Bengal Tenancy Act. 

(2) madras Estates Land Act. 

RTOTWARI TENURE 

See Land Tenure — Ryotwari. 

SAJJADANA&aiN. 

See Mah. Lau. 

SALARY. 

See C. P. Code, S. 60. 

SALE. 

See 11. Contract Act, s. 55. 

L2j T, P. Act, S. 54. 

SALE certiucate. 

See C. P. Coop. O. 21, R 94. 

SALE IN EXECUTION. 

See (II Execution Sale. 

12) C. P. Code. S. 47. O. 21. Rr. 66—90. 

SALE IN INVITUM. 

(1 C P. Code O. 21, Kk. 66—90. 

(21 Execution Sale. 

(.31 Revenue Sale. 

(4) T. P ACT, S 5. 

SALE OF GOODS. 

See Contract Act, Ss. 76—123. 

SALT ACT tXII of 1882). 

-S 2T—itnportaiion-~-\Vhen an offence 

There is nothing in S. 27 to bear out the con¬ 
tention that importation into a part of the terri 
tories mentioned in S 1 is to be taken as mean¬ 
ing oulv importation from outside those terriloiics 
and not imponation from ot>e part of the terii 
tories into another pirt. Meani^'g of “ i rporta- 
tlon” considered. {Martincau^ J.) Sita Ram v 
Emperor, 69 1. C. 460 : 23 Cr. L. J. 732. 


SEA CUSTOMS ACT (VIII OF 1878), S. 79, 

Salvage. 

See Shipping. 

SANCTION. 

see C. P. Code, S. 92 

SANYASI. 

See Hindu Law—Succession. 

8APINDA8. 

See Hindu Law—Succession. 

8ARANJAN INAM. 

See Land Tenure. 

SABBHARAKAB 

S<e (1) Land Tenure. 

I2f L^’CAl Acts. 

BARVAMaNIAH. 

See Grant. 

SCHEDULED DISTRICTS ACT (XIV of 1874). 

- S 6 — idcl XI of 1R46). S. 4' Rmes made 

under the Aci^OfJence commiiled in i\ ala Slate 
-^Jurtsdiciton of Agtnt for ihe Meuia< Estates — 

— High Court-Power ff, to call for additional 
evidence on appeal by accused—Cr. P. C., 5. 438. 

The Agent for Mewas Estate can try the case 
of a murder committed at llie village in the Nala 
State. The High Court of Bombay can hear an 
appeal of an accused convicted by the Agcrt (S. 4 
of Act XI of 1846 and Rule 44 made thereunder) 
and, if neces«ary. can under the provisions under 
b. 428 ot the Cr, P C obtain any additional evi¬ 
dence. (Scotf. C. 7. and Heaton, J.) EUPEROS 
V. Khalpa Ranchee. 

17 Ct. L, j. 633 : 86 1. C. 881 : 

18 Bom. L. B. 769. 

SCHEME SUIT. 
sec (i) C P Code. S. 92. 

(^) KEL. End. Act, S. 18. 

SEA CUSTOMS ACT (VHl of 1876). 

-8. 19 [9]—Proclamation under—Legality 

of. 

Under the Sea Customs Act. the Government 
can prohibit the export of specified articles or 
things but description of didereiu commodities 
ejusdem generis under a vague description, is not 
enough (Beaman, J.) Karl Ettli inger and 
Co. V. Chagandas and Co 40 Bom 30l: 

S3 1. G. 203 .17 Bom. L. B. 1087. 

- S. 20—CM..foms duty-Railway Company 

- Property vested •« Government—Importation 
of stores from England. 

The property of the Great Indian Peninsular 
Railway coiibisting ol the railways, works, etc., 
having been transferred to and vested in iha 
Secretary of State, no customs duty is leviable 
under S. 10 of the Sea Customs Act, 1878, on 
s'or«*s purchased abroad and impoited imo India 
by the Great Indian I'eninsutar Ry. Co. for the 
nse ot their undcrtakii g. (3/a Uod, C. J and 
Crump, J) Secretary OF State for India p, 
G. I. P. Railway. 26 Bom. L. B 470 : 

1923 Bom. 423. 

-— 8 . 79—Cargo Boat, rules of— The Ran^ 

goon port, rule I —'■ Piy." meaning of—*'Plyini 
for landing and shipping of merchandise within 
port", meaning of. 
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SEA CUSTOMS ACT (VIII OF 1878), S. 182. 

The word “ply” in rule I means to do an action 
repeatedly and not necessarily plying for hire. 
The words “ plying fo*" landing and shipping 
of merchandise within port’* need not be restric¬ 
ted in meaning to both landing and shipping 
merchandise within port. They mean boats 
whicn ply for the landing and boats which ply 
for shipping or both. {Ormond, J ) Mg Po Ha 
V. Emperor. 12 Cr. L. J. 476 : 

12 I. C. 84 : 4 Bar. L. T. 215 

■ ■ — -S. 182— Confiscation and penalties — Ad¬ 

judication—Procedure 

The Sea Customs Act contains no provisions 
with regard to the ad|Udication of conhscalion 
and penalties which can be made by Customs 
Offacers under S. 1^2. These officers must, there- 
fote, proceed according t> general principles, 
which are not necessarily legal principle-, lor the 
purpose of arriving at a conclusion when such 
an inquiry is insiituted. {Macleod, C. J. and 
Shah, J i ^AHADEV GaNESH l». SECRETARV OP 

State for India 46 Bom 7S2 : 

24 Bom. L. B. 245 : Bom. 30. 

SECOND APPEAL. 

See C. V. code, Ss, 100, 104, O. 41 and O. 42. 

SEGONDABY EVIDENCE. 

See Evidence Act, Ss. 65, 91. 

SKCRETAEY OF STATE. 

-—‘Oialuso/ — Act of Parliament (22 Geo. 

211, Ch. 4^) —Any other person—Doctrtne oj ejns 
dem generis -Public service —Source of payment 
an'* piace immaterial—Construction of Act —41 
Geo ill, o. 52, S. 4 not surplusage. 

The Secretary ot State lor India is one of His 
Majesty’s hve principal Secretaries of State, and 
as suen can discharge most if not ail of the duties 
of the other four, as they can discharge most, if 
not all, of his duties. He is an officer of the 
British Government in tne fullest sense. A con¬ 
tract is none the less made with the Secretary of 
State though be has to obtain the concurrence of 
others (members of his Council) before making it, 
and that he and they are designated by status 
as iiaoie to be sued or to sue on it as a corporate 
body. The personality of the Secretary of State 
is not merged in any corporation by the statute 
1868, for the better Government of India nor in 
that of the Council. {Lord Chancellor.) Sir 
Stuart Samuel, In the matter of. 

19 1. C. 765 : 17 C. W. N. 736 (P. C.). 

^Suit against, for damages for wrong 
■ order of Magistrate is not maintainable. 

A Magistrate is not a servant or agent of the 
Secretary of State. A suit for damages is not 
maintainable against the latter for the erroneous 
order oi tne latter. (Rafique and Piggott, JJ.) 
PANCHAETI AKHARAMAHA NiRBaNI V. THK 

Secretary of State for India. 20 A. L. J. 420; 

44 A. 673 : 1922 A. 276. 

_ Vatandar Patil — Dismissal of^Suit to 

declare dismissal illegal— Bombay Revenue Ju¬ 
risdiction Act (1876), S. 4. 

A suii by a Vatandar Patil, with life interest 
in the Patiliki Vaian, to declare his dismissal 

illegal and forfeited vatan land is barred by the 


SECBETART OF STATE. 

Bombay Revenue Jurisdiction Act (1873), S. 4. 
{Macleod, C. J. and Heaton^ J.) Rachangauda 
Irangauda Patil Skc<etary of State for 
India. 54 I. C. 129 : 21 Bom. L. R. 1165. 

- Tort — Libel. 

A suit cannot be brought against the crown for 
libel, (». e.) lor damages tor defamation. {Mooker- 
jee and Beachcroft, JJ.) Ramdas Hazra v. Secre¬ 
tary OF State. 18 C. W n. 108 : 

16 I. C. 922 : l7 C. L. J. 75. 

--- Tort of serf'ants — Liability for. 

A Secretary of St ite cannot be held civilly 
liable for tortious acts committed by Police 
officers in the performance ot the duties imposed 
upon them by the Legislature. 28 Bom. 314 ; 9 
C W >J. 497 Ref. {Raftigan,C. J. and Abdul 
Raoof, J.) Jamesymondas Evans v. Secretary 
OF State for India. 64 I c. 960 : 

143 P. R. 1919. 

- Liability of Government for illegal acts 

of its officers. 

Toe Govt, is not liable for illegal orders of its 
servant under a statuiurv power conferred upon 
him. The Collector could not be treated as the 
agent of the Govt, of Madras for il'egal orders 
nor could Govt, ratify that act. That grounds 
of public policy require that a Govt should not 
be liable for the tortious acts of its agents or 
servants other thao tliose done in case of tran¬ 
sactions into which an ordinary private firm can 
enter. A Dt. Magist-ate’s order does not make 
him personally liable unless it was malicious or 
was done with a view lo injure plff.’s legal right. 
{Sadasiva Aiyar and Bakewell, JJ.) Rass v. 
Secretary of State for India. 

39 Mad. 781 : 31 I. C. 234 ; 29 M. L. J. 280. 

- Tort—Liability—Negligence of servants 

in keeping gravel on a military road—Main¬ 
tenance of the road by P. \V. Dtpartment—lnj ry 
to plaintiff—Government of India Act (1833), 
S. 4, 

Plaintiff’s carriage was capsized by one of its 
wheels running over a heap of gravels stacked on 
a military road maiota ned by the Public Works 
Department by a contractor. In a su»t by the 
plaintiff for damages against the Secretary of 
State, held, that ibe provisional maintenance of 
roads, especially military roads, is one »)f the func¬ 
tions of the Government though in India it is now 
largely delegated by statutes to Municipalities and 
Local Boards, that the act complained of cannot 
be said to have been done in the conduct by 
Government of undertakings which might have’ 
been carried on by private persons and no claim 
for damages lay. Test laid for ascenaii ing 
liability of the Government in tert cases reviewed. 
{Wallis, C. J, and Seshagiri Aiyar, J.) Secretary 
OF State v A. Cock t^RftFT. 39 Mad 351 • 

27 1. C. 723 ;(1915) M. W. N. 39. 

— —Liability for torts by Madras Govern¬ 
ment- 

The Secretary of State is not liable for a l«bel 
published by the Madras Government, unless 
it was published under his order's, or on his behalf 
or ratified by him. The Madras Government 
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SECRETARY OF STATE. 


8HAM1LAT. 


has no au'hf»rjtv from the E. I. Company or 
Scc/ciary oi Slate to commit torts or to ratify | 
those committed by others. [Wallis, ].) A. M | 
Ross V. Secketarv of State. i 

37 Mad. 56 : (1913) M. W. N. 758 : ' 
19 1. C. 3t)3 : 24 M. L. J. 429. 

- Corporation. 

The “Sccietar\ of State ' is merely a name 
undcf^ which the Government is to be sued and 
does not refer to eiiher an individual or a corpo- ; 
ration [Sadasiva Atyar and Sundara Aiyaf, 
JJ.) Secretary of State v. Kale Khan. 

37 Mad. 113 : (19.2^ M. W. N 786 : 
16 1. C. 947 : 12 M, L. T, 224 : ! 

23 M. L. J. 181. ' 


settlement having been made with and accepted 
by the Talukdars, the talukdaii interest did not' 
Continue to exist. [Macpherson and Sancrji^ 
JJ ) Kali Chandra v. Ram Hari Dey. 

12 1, C. 462 ; 14 C. I. 7. 310. 

- Child's portion^Vesting of— Presump¬ 
tion, 

Unless there is anything to the contrary, the 
presumption in marriage settlements is that a 
Guild's portion vests at marriage in the case cf a 
daughter and at majority in the case ol a son 
unless there is anything to the contrary. [Twomey, 
C. J and Young, J.) Cohen Esther v E. I. 
Cohen. 10 L. B. B. 196 : 59 1. C 806 : 

18 Bur. L. T. 78. 


and servant—Tort committed by \ 
Government servant—Ltabiltly I 

The secretary of State tor India in Council j 
can ne held liable for the ions of Government 1 
servants in India. [Crouch and Hayward, A.J.Cs.) \ 
Mathrauas V. Secretary of State, 

11 1. C, 68: 5 a. L, R. 62. j 

SECURITY >0R COSTS. i 

bee C. P. Code, O. 25. and O. 41, R. 10. j 


SETTLEMENT RECORD. 
bee Evidence Act, S. 35. 

SHAH JOO HUMDl. 

bee Negotiable Instruments Act. S. 5. 

SHAM-THANSAOTION. 
bee (1) Benami. 

[2) Pro. Ins. Act. S. 36. 

(3) T. P. Act, S. 53. 


SELF-ACQUIRED PROPERTY 
See Hindu ].,aw —Joint Family. 

SEPARATE ACQUISITION. 

See Hindu Law—Joint Family. 

SERVANT, DOMESTIC. 

bee Master and Servant. 

SERVICE INAM. 

Sec Grant. 

SERVICE OF NOTICE. 

See (1) T. P. Act, Ss. 83, 84 and 106. 


I SH8MILAT. 

i becalm (1) Co-sharer. 

(2) Custom (Punjab). 

•- Co-sharer asserting exclusive rights to 

abadi land is liable to ejectment. 

No proprietor can use common land in such a 
way at to affect the rights of all the co-sharers. 
The co-»harcrs asserting individual rights to a 
piece 1 f abadi land which they do not possa»s are 
liable to eviction for this act of trespass cannot be 
remedied at partition. [Wilberforce, J.i Gakhia 
V. Maya Ram. 64 I. C. 2 


SERVICE OF SUMMONS. 

bee C. P. Code, O. 5. 

SET OFF. 

See C. P. Code, O. 8, K. 6. 

SETTING ASIDE- 

See (If C. P. Ccde, O. 22, R, 91. 

(2) Decree. 

(3) Lim. Act, Arts. 44 and 91. 

(4) Minor. 

SETTLED ACCOUNT. 

See Accounts Settled. 

SETTLEMENT. 

- Talukilar — SeiiUment by Govt. 

Where an estate compr'sing a taluk S. and 
many other taluks was sold for arrears of Govt. 
Re^'., and puichased by the Govt who continued 
to hold ihe estate as a Khas mahat and for a 
number of years, temporary settlements were 
made as regaids taP’k S. with the Talukdars, and 
finally in I8o9the taluk was separately assessed 
with Govt Rev. and found’d into a senaralc 
CKtate with a separate towji number and settled 
with the talukdars. Hdd, ihat the effect of the 
settlement was to convert the taluk into a sepa¬ 
rate estate paying revenue to Govt, and that the 


- What is—Share of joint holding. 

Land which belongs to the whole village or a 
lat jf is shamitat, but not the land jointly held by 
only against a small number of propnetoia. 
Therelurc, the words mai htssa shamuat in a 
sale-deed do not include the share in the joint 
holding. [Cltevts, J.i Baiikat Ram v. Imam Din. 

3 Lab. L. J. 451. 

- Gift of land—Right in shamilat created 

afterwards — Effect. 

Where the deed of gift did not convey rights in 
the shamilat to the donee there being no sharai- 
Ut in existence on the date of t*'e gift but rights in 
shamilat be'ng created afterwards all the pro¬ 
prietors incluctiog the donee become entitled to it 
proportionately to ihe-r propiietary holding. 
[Martiueaii, /.) Ahmad Yar r. Mahomed Ali. 

3 Lah. I, J. 445. 

I 

' — Ejectment derrec^Judgnifnt debtor 

coming co-sharer by purchase — Effect. 

I A person againi^t whom a decree for possession 
I of a specific portion oi the bhamitat has been got 
! by a co-sharer cannot avoid that decree by be¬ 
coming a co-sharer by purchase and continuing 
in possession ol that specific portion. [Broadway 
and Wilberforce, JJ.) Khushal PuRI v. Rahmat 
j Ullah. 63 1. 0. 694 
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shamilai. 


SHIPPING. 


- Adverse possession by co'Sharer — Ele¬ 
ments to be proved. 

A co-sbarer claiming adverse possession over 
shamilai land must show U) exclusive possession, 
( 2 ) open assertion ol the exclusive owneiahip or 
some overt act showing an intention ol h< Iding 
the land exclusively as his own. The retention by 
the Revenue auth rities of the names of the other 
co-sharers afiei the adverse possession by one has 
begun does not prevent time running against 
them. Even a decree in their favour unaccom¬ 
panied bv possession and effective assertion of 
rights will not help them. {Abdul Raoof and 
iMoti Sagar, JJ.\ Hans Raj v. Manlu. 

63 I. C. 881. 

• Sale of Khewat land—Second sale with 
rights of the Shamilat— Rights of second 
purchaser. 

A sold certain Kbewat land to B who sold it 
to C The second sale deed provided that all the 
rights of the vendor in respect of the land passed 
to the purchaser. A then sued for declaration 
that no 8 ba»e in the shamdat bad passed either to 
BorC. C then sued B for compensation out of 
the khewat land of B. Held^ that B did not pu**- 
pon to sell any shamtlai to C and therefore C’s 
suit must fail. {Scott-Smilh, J.) Mullick Khan 
V. Bhola Rah. 60 I. C. 459. 

- —^Passing of share in—Deed construction^ 

The question whether a parti., ular transaction 
carries with it a share in the Shamilat area is one 
of intenti^'n and is to be gathered from the terms 
of the deed, surrounding circumstances and con 
duct of the parties. {Shadilal and Broadway, JJ.) 
Gullu V. Khuda Bakhsh. 88 l.C. 120. 

-_ Right to—Adna maliks—Questions of 

law—Deiermirtation of right of ala and adna- 
maliks— Parttiton— Wajib-ul-arr. 

The question of the rights of ala and adna 
maUks inter se is one of law to be decided upon 
all the facts before the Court. The adna maltks 
of village patti Allanwala, Tahsil and Dt. Jhangi 
have no share in the village shamilat. The 
wajib-uharz in the case merely lays down a basis 
or mode of partition and does not create any tight 
to share in tne shamilat, 33 P. R 1903 : 113 P.R. 
1901 : 75 P. W. R. 1910 ref. {Scott Smith and 
Broadway, SULTAN AHMfD V. Parsa Ram. 

861 C. 634:2 P.B. 1917. 


■Khewat land^Sale of—Share in sharai- 
lat Burden of proof, 

Shamilat is not a mere accessory to the Khewat 
laud of a proprietor. The efore the sale of the 
latter does not convey any right in the former. 
113 I R. 1901 ; 75 P.W.R. 1901, ref. The alienee 
must prove that a share of the shamilat has been 
sold to him along with the Khewat Und. 10 P.R. 
1894 di^s. 57 P. i 1915. di-t 36 M 453: 36 P. R. 
180Q ref. iScoit-Smith and Broadway, //) Sa-kw 
V. BakTHAWAR 36 I. c. 601 ; 3 P. K. 1917. 

_ Rights in—Alteration of Khewat rights. 

In general where the intention of tbe alienor 
of khewat rights is to pUce the alienee in the 
same position as himself, the conclusion is that 
^amilat rights also pass unless they are ex¬ 
pressly reserved. Bat where the sale is to an 


outsider or tronev-lerder and when (here is no 
clause that shamilat rights have passed, the 
rights do not pass. (/?• bettson, J ) Sher v. Dai ah. 

186 P. I. B. 1913 : 19 I. c. 641 : 

131 P W. B. l9l3. 

- Village road — Encroachment by a 

member of the proprietary body, if outhcrised. 

A member o( the pre p,ietary body is not autho¬ 
rised to encroach upon the shamilat land in a 
village intended for a read. Such an ercroach- 
meni may be the subject-matter of a suit for 
ejectment and restoration without any special 
damage be'ng proved to have been sustait ed by 
the plffs, {Reid.C, J) Achhar 5'Ivgh t;. Bai>- 
hawa Singh. 9 P. B 19x2 : 

11 I. C. 404 ; 84 P V B. 

SHAHIIAT LAND. 

- Not acct ssory to Khewat hcJdings. 

The Shomilat lards aie not accessorits to the 
Khev at I c Idii gs. (Broaduay and Zofor Ali. JJ.) 
Zaida V. Raja. 1923 L?h. 860. 

- Not arcessory to khata. 

Rights in tbe shamilai of a village are not 
accessory to the lai d held by a propneior and a 
sale of the latter does not convey the shamilat 
rights unless there is an intent on to the contra¬ 
ry. {Raoof and Mott tagar.JJ.) Shankar Das v, 
Mali. 63 I. C. 746. 

SHAM TRANSACTION. 

See Benami. 

8HABE-HOLOEB. 

See Companies Act. 

Company. 

SHEBAIrS. 

See Hindu LAw—ta) Religious Endowment. 

(6) Religious Office. 

SHIAHS. 

See Mah. Law. 

SHIKMI TENURE. 

See Land Tenure. 

SHIPPING. 

- Prize Court—Condemnation of ship — 

Owner having ommercial domicil in enemy 
country—Naturalized luuital 

On the declaration of war between Great Bri¬ 
tain and Tui key a ship belongii g to the appli¬ 
cant was condemned as enemy property. The 
applicanr though a naturalized neutral had a 
commercial domicil in Turkey till the outbreak 
of war. He claimed the ship as owner, litld 
that be could succeed only on proof of an inten¬ 
tion to divest h’mself of his status as enemy 
subject. {Lord Sumner.) The Kara Deniz, 
In re, 46 B. 857 : 25 Bom. L. R. 116 : 

1922 P. C. 371. 

On Appeal from 53 i. C. 372 : 

21 fiom. L. B. 934. 

- Bombay High Court—Servue on ship— 

Writ of sumn,ons — War*'ant of ariest. 

It is not essential under the Admiralty Rules 
to issue a writ of summons, in addition to 
issuing warrant for arrej^t. Not that a wiit can 
never be is'^ued in an Admiralty suit, but it is 
unnecessary if a warrant of arrest is issued. 
{Marten, J,) Freeman v. Ss. Calanpa. 

24 Bom. L. B. 1167 : 1928 Bom. 61. 
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SHIPPING. 

— — •''iernt'tn ship —Capture—Thr^e miles 
from pjrt^'P<yrt'—Meaning — Hague Conv^n 
lion No Vf, 1007, Arls 1. 2 and 3. 

T>>c w ird 'port’ as used in the VI Hague Con* 
veniioo dies not m'^an a port in the sense of a 
fiscal or customs pan but means a place where 
shios arc m the habit of coming f-^r toe purpose 
of lodgi'ig or unloading, embarking or disem¬ 
barking, and Iherefoie a German ship lying 
within three miles of the harbour of Bonbav 
cannot be seized as if it were in the port of 
Bombiyand Arts. 1 and 2 of the VI Hague 
Convent! m did apply. (1916) 2 A. C. 183 1'"11 
{Marten, J.) The UheiNFEls, In re. 54 I. C 444: 

21 Rom. L B. Ui6. 

- Prize^Vessels belonging to neutral-- 

Hostile—Commercial domicil—Condcmmtton of 
vessel. 

A vessel belonging to the claimant—a neutral 
—bu' whose co n ncrciai do nicil is in an c icmy 
country, entered the p)rt of (3o nbi/ belore the 
outofcat of vvar. She was sei/.ed as a pnze 
Held, th\t the vessel mist be conde trned as 
lawful prize, bc:ause on the ou'break of war the 
cUim int’s c ^ n n jfcial d ) nicil w a Turkish and 
he was engaged in tradi in cieny terr*to'y and 
at the nmj oi tie caolurc he nad no imention of 
removing that di nicil to a neutral couniry and 
to prevent t le vess jI fro n re uhii» e ie n/ terri¬ 
tory. (19I6I 2 A. C. 77; (19181 A. C 578, rel. 
(Macleod, C.J.) Karademu, In re. 53 I C. 372 : 

21 Bom. L. B. 934 

See On Appeal 46 Bom. 857 : 

25 Bom. L. B. 116 (P. C.) 

- Charter party^Mortgagee taking secu’ 

rity with notice of charter party -Positions of 
charterer—‘Non'Specification of lay and cancel¬ 
ling dates. 

The position of the charterer, where the mor • 
gagee took his security with notice of the charter 
party, is stronger than when the mortgage was 
prior to the charier party. An agreement for the 
letting of a ship to a ciiarterer imp ies that she 
shall not b; employed for any other persm or 
purpose during the currency of the charter party 
provided ine charterer is ready to supply the 
carg ». Where twelve charter parties f)r twelve 
consecutive voyages were signed by the parties, 
the fact t'lat the lay and cancelling dttes nave 
not been specified in the charter parties docs 
not make the contract ioc impUta. [^cott, C.J. and 
Batchelor, Ja Ardrew Yale and Co. v. Arde 

SHIR bOMANJI DUliASH. 24 I P. YJg ; 

16 Bom. L. B. 178. 
- Under-wn ter— Rights. 

Where, in the opinion of competent autiiorities 
On the report of the wreck, it is found necessary 
to sell the cargo, the public sale per st* vests the 
proceeds of the sale in the under-wriler {Oavar^ 
/.) KaNJI DwaRAKDAS HaKIDAS PURUSHOTAM. 

36 Bom. 484 : 12 I. C. 837 : 13 Bom. L R. 1211, 

- -^Wages of mariner -Ltahihty of muster 

Mariners lia\'C a three-fold security for tlieir 
wages, they m.iy proceed a<.ainst the owner ; 
sec indly they may proceed against ihe vessel 
and ihially may sjc the captain of the ship. 

Canaeq ien ly oven thougi a mariner has been 

appointed by the owner of the estate he is en- 


: SHIT>PINO, 

I 

j titled to recover his wages against the master of 
[ the ship Con equemly the master of the ship 
CiO sue for the recovery of his wages and mes- 
i sing rharges together wth the wages and mes- 
Isingchirges of the chief engineer and other 
I marinwrs in the ship. (C. C. Chose, J.) Mo'^RiER 
, V. Lal Raghumull. 60 Cal. 29 : 

1823 C«l 4B9 

j 

j- Prize—Effect. 

I Where a ship \s cindemaed as a prize, the 
’ crown can impose the freight as a Men on the 
goods whicn are released {Sanderson, C.J. and 
Miokerice, J .) Maohoram Hurdeo Dass v. V. 

G C. Sett. 45 Cal 28 : 21 C. W N. 6^0 : 

40 1 C 383 ; 26 C. L. J 62. 

■ "Prize—Confiscation of cargo in enemy 

ship. 

I 

I A German ship w is cap‘u«’ed at sea after the 
] declaration of wir andonden led. CUims were 
submitted on account of goods shipped oefore 
the war bv »he British subjects to British mer- 
ch ints and g >ods shipped bv Brtish subjects to 
German morchaats. Held, thit m determining 
the qucs’ion of liability to coM'ncation, regard 
mist be had 10 the property in the g lods and 
not to the ris< exceit it may assist the Court 
io de.'id’ig the question, “Ti whom toe go)ds 
belonged at the tone of capture". In ♦he circum¬ 
stances )t the case, the bills of lading being 
still with the sellers, the property had nJt passed 
to th ; buyers, though g lod® might have been 
apnrop-iated towirds the contract and that they 
were liable to conrtscation. (/enWws. C, J.i Re 
Cargo Ex SS. Rappenfels. SO I. C. l74 : 

43 Cal. 334. 

- Arrest of ship — Trespass—Damages — 

Maritime necessities — Action in rem. 

An ordiiary suit for mere trespass did not lie 
for the arrest of a shm. There is no trace of any 
such suit in the beaks. The arrest of the ship is 
a judicial -act ot the Court and an ordinary step 
in an action i»i rem, so, where it constitutes a 
legal grievance, it is not an independent w ong, 
but an integral part ol an action in rem in which 
tnerc was malice, or its equivalent, entitling the 
aggrieved person to seek coopensation either in 
the .admiralty proceedings or by separate action. 
But iho arrest by the Mushal of Calcutta as an 
officer of the Court, and tlic subsequent detention 
by the Court do not constitute a detention due to 
the default of a party. Tne Englisli decisions 
must be the guide in dealing with the mariiime 
m<atters in India. (Jenkins, C J and Stephen, J.) 
Madras Steam Navigation Co. v, Shai.iwak 
Works, Ltd. 28 I. C. 469 : 43 Cal 85. 

- Bill of lading — Shortage — Onus of 

proving is on plaintiff. 

Where the Bill of lading expressly stated 
weigh*, contents, and v.alue when shipped un¬ 
known " in a suit for d.am.ages for short delivery 
the burden of proving shortage is on the plain¬ 
tiff, (1917) 2 K.B. 679 followed {Krishnan, J.) 

SllBRAMANIA ChBTTY V T^K BRITISH INDIAN 

Steam Navigation Co., Ltd. 17 L W. 868 : 

1933 Mad. 383 (1). 
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SEIPFIKO. 

- -^General average^Claim for—Cause of 

action — Forum. 

A claim for general average confribation is 
sustainable only wnen the vessel reaches a port 
safely. Each o vner of a sacrifted i^^te^e^t must 
contribute to all the sicrificss in whatever order 
of time they may have occurred. The time of 
jettisoning is not to be taken as the time, when 
the value of the goods is t3 be ascertained but 
tbc time of reaching the port of discharge, fur¬ 
nishes the starting point. A claim for general 
average may be mads at the place where the 
voyage has safely ended [Phillips and Krishnan, 
JJ.) Kajabhai Naravas V. Karem Mohamad. 

47 I. C. 708 : 35 M. L. J. 189 : 

(1918) M.W.N. 621 : 21 M.L.T. 209. 


- ’-“Admiralty Court Act (1861). Ss. 5 and 35 

[Act of 184')), S. 6 —Claim for necessaries supplied 
to ship -Jurisdiction^ 

Claim for necessaries can be enforced in a 
Colonial Court of Admiralty by a su't i** rem and 
such a suit can presumably be instituted in any 
Admiralty Court withm whose iurisdiction the 
ship happens to be at the time when the suit is 
instituted. Before there can be an action in rem 
there must be a personal liability on the part of 
the owner. Though necessaries supplied to a 
ship are prima facie presumed to ha e been 
supplied on the credit ot the ship this prima facie 
presumption may be rebutted by evidence of fact 
going to show that the person who has supplied 
or paid (or the necessaries looked for payment 
to the person a' whose instance he furnished the 
supplies or advanced monies and not ro the 
owner of the ship. Under the English admiralty 
law party who supplied necessaries to a foreign 
ship acquires a hen on the ship for the amount 
disbursed. [Heald and May Oun0, JJ.i The 

OWNER OF THE STEAMSHIP V. BiRD & CO. 

1 Bang. 78 : 1923 B 163 

—Bill of lading—Dale of—Evidence of 
shipment. 

The date on a bill of lading is very strong 
prima facie t\\dtv\c.Q of the date of shipment. 
{Ormond, Offg, C. Oomersee Raisbe Co. z». 
Hardiman. 42 I. C. 382, 


—— Bill’of-lading—Loss of—Shipping com- 

party's rights and duties. 

The shipping company are bound to deliver the 

^oods to the person who proves that he is the 

owner and the consignee of the goods ootwith 

standing the fact that he is unable ’o produce the 

bill-of-lading. The company cannot, after notice 

fr.im the consignee not to do so, deliver the goods 

to wrong person though he m^y produce the bill- 

oM'ding Hot where the consignee alleges loss 

of the bMl-of-Iading. the company is ent tied to be 

satisfied that loss is bona fide. [Ormond, J .) Eng 

Long and Co. v. B. I.S-N. & Co., Ltd 
^ 24 I. C. 70 : 7 Bur L. T. 92 


f 


Bill-of-lading— Conditions in—Validity 
—Carrier bx sea. 

It is open to a carrier by sea to ^'s 

liability by an express contract to tha' effect The 
Indian law also is the same. A condiiion excl iding 
liability for damage done by the negligence of the 

c D— VOL. IV 89 


SIND COITBTS ACT (BOM. ACT XII OF 1866), 
S. 18. 

servants of the carrier is valid. [Hayward, A, 
J. C.) MoASiJi Ahmed v. Asiatic Navigation. 

46 I. G. 168 : 11 S. L. B. 106. 

- Bill-of-lading— Port Trust. 

The Karachi Port Trust in landing cargo from 
the ship in virtue of statutory pow ers and in 
delivering the cargo landed to d’fferent consig¬ 
nees, are intermediaries and act as the agent of 
the ship owner in carrying out his instructions 
whenever there arises under the bill-of-fading a 
dispute as to the method of delivery of anv por¬ 
tion of the carg landed to a particular c-insignee. 
The equitable rule of proportion it applied in cases 
of mixture of unidentifiable cargo belonging to 
different owners caused by accidei t with respect 
to the sound and unsound portions of the whole 
mixture. An exception in the bill-of-lading pro¬ 
tecting the ship-owner from liability for marks 
made by the shipper for identifying the cargo, 
throws the orus on the shipper to prove that a 
particu'ar bag claimed forms part of his and not 
that of anv other consignee ; if content** of sugar 
bags are lost by bad stitching the ship owners 
is excused under the bill-ol-lading even though it 
states that it was received in a sound conditloa 
(Fawcett, A. 7. C.) Bombay Company, Limited 
V. Karachi Port Trust. 

42 I. C. 659 : 11 S. L. B. 29. 

SHIP, SHIPMENT, SHIPPEB. 

See Shipping. 

SHIVAIJAMA TENUBE. 

See Land Tenure. 

3HHINE. 

See Hindu Law—Rel. Endowment. 

shbotbiem. 

See (1) G<ant. 

[2i Hindu Law. 

(3) Madras Estates Land Act, S. 3. 

SIONATUBE. . 

See Deed—Execution. 

SIND COURTS ACT (BOM. ACT XII OF 1866). 

-S. 16— Pleader — Misbehaviour — Mis- 

cotrducf no^ ronneoted with profession. 

The jurisdiction of the Judicial Commissioner 
under S. 16 of the ‘^ind Courts Act extends not 
only to DTofess’onal misbehaviour but to general 
misconduct. While the iurifdiction is unlimited, 
the Court is reluctant to take cognisance of mis¬ 
conduct not connected with the office of pleader 
urless it i« morally disgraceful or shows that the 
individual is n t a proper person to bold that 
office. (Pratt, 7.C., Crouch and Hayward, A 7. 
Cs.) /«rfMR M. Pleader. 19 Cr. t J. 322 : 

44 I. C. 338 : 11 8. t. B. 81 (F. B.). 

-S. 16— Pleader — Misbehaviour — Filing 

second com Plaint. 

A pleader as an officer of the Court should not 
deceitfully circumvent but be should honestly and 
loyally uphold the practice of the Court and co¬ 
operate in the orderly and pure administration of 
justice. He should take pains to master his In struc- 
tions and the law rela'ing to them as to elimi¬ 
nate all inaccuracies.He should bring to the notice 


I 
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SIND COUETS ACT (BOM. ACT XII OF 1866), 

S. 16. 

of Court, prior unsuccessful proceedings bv same 
party in the same or ai'ofher court. I. C 924 ; 
35 M. 5*43 at p 551 P. C. Foil. [Haywa* d, J C 
Crouch and Fawcett^ A. J. Cs.) M. Pleader 

Ra-enqutry Affniust. 

41 I. 0. 643 : 18 Cr. L. J. 819 : 11 8. t. E. 12. 

-S \Q —Pleader -Vakalatnan,a executed 

by pleader but put ported to be by party — Probes' 
mtsconduct. 

It is professional misconduct of a serious kind 
for a pleader to present in Court a vakal-itnama 
purpo*»ing to have been executed by hts clients 
while really ii was done by himself; such an act 
is an atte'npted deception practise d on the ‘ ouit 
{Hayward, J. C., Leggalt and Walts Coheu^ 
A.J. Ci.) Mr G. PCBAder. In re 12 Cr L. J. 390: 

11 I. C. 264 ; 4 8. L. B 242. 

-S. 16— Rules under — Pleader's license — 

Scope, 

Under the rules uitder S. 16 Pleaders’ licenses 
relate both to Civil and Criminal Couna. A pleader 
licensed to practise in the Civil and Ciiminal 
Courts of one district cannot as of right practise 
in the C'>nrts of aoo'her disirict. {Hayward, 
J.C. attd Legally A /.C.) KimatR4i v. Emperor. 
!•> Cr. L. J. 118 1 9 I. C. 717 : 4 8. L. B. 207- 

SIND COUETS CRIMINAL CIECULARS. 

--Chap. V. R. 22- Magistrate, duty or 

lo proceed dte in dicm^-Checking unnecessary 
e.-<atttinalion. 

It is the duty of a Maj’istratc to insist on the 
trial proceedings from dav to dav as required by 
rule. The Court can check prolific examination 
and cross-examination of witnesses, in the exer¬ 
cise of its inherent power. [Hayward, ]. C.) 
SoixDR, F, W. V, Emperor. 18 Cr. L. J. 884 : 

41 1. C. 668 : 11 8. L. B 27. 

-Chap. V, B. 22—Lengthy examination of 

wintesses and adj.mrnmenls 

In ctinnnal cases lengihy exami.nation of wit¬ 
nesses and adjournments to suit the convenience 
of counsel ought not to be allowed as they would 
amount in denial of justice. [Hayivnrd, J. C.) 
JEHANGIR FemOZSHAH. V. GANGARAM NAt’MAL. 

18 Cr. L, J. 64 : 37 I. C. 38 : 10 8. L. B. 148. 

SIND COURT RULES. 

-App VI, Cl .'gl— Pleader's fees — Test case, 

" VVherr the defts. made pift.’s suit a test case i(*r 
deciding important questions bearing upon their 
right of dtspnsal of waste lands and hence the 
trial was made intricate and prolonged, the 

pleader’s fee oup ht to be asses'Cd under cl. fg) 

of Append'x VI of the Rules of the Court, and 
the low value put bv ptff. on his injunction is 
Only one of the circumstances ti be takt ii into 
consideration. 4 S L. R 37, Dist. [Pratt J C, 
and Crouch, A J.C) The Karachi M fNIClPA- 
LITY V, Shamoo Ladha. 30 I. C. 19 : 

9 8. L. B. 10 

SIND INCUMBERED ESTATES ACT (XX OF 1896). 
" ® ®—Aiijudicated insolvent — 

Protection^Suit hy mortgagee. 

Section 9 of Act XX of 18% is not limited to 
proceeding! pending or decrees asked for against 


bind judicial COMMISSIONER’S RULES, 

the debtor b^t ext'^nds to all proceedings then 
pending in respect of the debts and liabilities 
n^entioned in S. 8 which inter alia refers to all 
debts and liabilities to which the debtor is sub- 
iect. A ^uii pending against the mortgagor u-ho 
has obtai ed preteetton must be stayed notwith- 
9 'anding the mortgagor had been adjudged insol¬ 
vent before the proteclion order, and the mort¬ 
gagee pift. offered t) hroit bis cla'm to the 
raoitgaged pioperty. iPratl,J C,and Fawcett, 

A. J. C.i PiNiAL Shah v. Abdulla. 

SO 1. C. 25 : 9 S. L. R. 48. 

---Ss 15. 17. 31, S2- Award by manager — 

Finality ot Liquidation schtnie — Anapp-al, 

An award by the manager under Ss. 15. I6 is 
linal, and can only be varied by the Commission¬ 
er on appeal under S. 32. The liquidation scheme 
cannot vary the award The jurisdiction of the 
Manager under S». 15 and 16 is a special juris- 
dictioi* and Hncs not ai ise unless the terms ot the 
statutes a'C complied with. The Mai ager under 
the Act cannot award future interest subsequent 
to the order rf management under rule 4 as such 
imerest is solely in the discretion ot the Commis¬ 
sioner under R. 12 [Pratt, J.C and Crouch, 
A. J.C) TeJUMAL r. Coi.LECTOR OF LaPKANA. 

421. C. 6 : 11 8. L. R. 49, 

S 2B—Prohibition against alienation— 
Repeal o^ Act in 1906, iffeci oi—Private aliena¬ 
tion—Collusiie sale—Setting aside — Limita'ion, 
The probibiiion against alienaiion took effect 
already in 1881 when the estate was placed in 
the hands of the manager rf the incumbered 
estate under Sind Incumbered Estates Act of 1881 
that is, long befoic the repeal of the Act in 1906 
and so the limited estate created bv the sorrendcr 
in 1881 could nol be converted it to a full estate 
on account of the Repealing Act of 1906 by reason 
of section 6. Sub-section A of the General Clauses 
Act ot 1897, S. 28 of the Sind Act of I88t applies 
only to vo’unfarv alienation of parties. An 
alienaiion collusively trade as if through Court is 
nevertheless a voluntary alienatiot). For a suit to 
set aside an alienation by the heirs of a person to 
whom the Act applies limitation runs from death 
of the alienor. [Pratt J. C. and Hayward, 
A . J.C.)Mk. Mahomed Khan r. Pohumal Motu- 
WAL. 211. C. 514 : 7 8. T . R. 65. 

8. 22—Alienation beyond lifetime in¬ 
valid—No title in alienee, after death. 

The share of a person, who is under the protec¬ 
tion of the manager cannot be alienated bevond 
the term of his natural life under S 29, Pratt, 
J. C, and Crouch, A. J.C.) Tekomat. r. Dm 
Mahomed. 10 I C. 660. 

SIND JUDICIAL COMMISSIONER’S RUtXI. 

-Br. 23, 24 and 27— Costs- Remand- 

Order— Costs in the cause—Power of lower Court, 
When ac'seis remanded (or fresh decision 
and costs of appeal are directed to be costs in the 
cause, ihe lower Cnurl when passing its decree 
has no power to alter the order of the Appellate 
Crurt as to costs and to allow costs 0*^1 shown io 
the o^d^r of the Aopella'e C on. The expression 
"successful party" in R, 2'3 of the Rules of C'^urt 
means the partv who, as a result of the CourUs 
lodgment, is entitled to formulate a cUitn for 


1413 


CIVIL DIGEST, 1911—1923. 


1414 


SIND MUNICIPAL ACT (HI OF 1904), S. 96. 

<X)sts against another party ; it does not include 
a party ubtaining success in proceedings befoie 
another Court (Pralt, J. C. and Crouch, A. J C.) 
Mathradas V. The Secretary of State. 

Id 1. C. 8S8 : 5S. L. B. 254. 

SIND MUNICIPAL ACT (III OF lOOlt. 

— — 8. 96— An\ bnildirg,f’ meaning of. 

The words ‘any building” in S 90 aie wide 
enough to cover a building in a private Mahal 
(Fawcetts /• C. and Kemp, A, 7. C.) Emperor v. 
Janu Fakir. 16 S. L B. 171: 23 Cr, L. J. 343 : 

1922 S. 22. 

SIB LAND. 

bee also Local Acts. 

——- Alienation by Co sharer^Effect. 

A co-sharer cannot alienate permanently the 
sir which is recorded separately in bis name for 
purpo>es of cuhivation. Revenue Courts have 
the right to declare such leases invalid. {Fre¬ 
mantle, J A/.) Dukhi Koeri V. Loknath Singh. 

L. B. 3 A. 225. 

SLANDBB. 

See Tort—Defamation, 


SONTHAL PABOANAS ACT (XZZYII OF 1858). 

date of tbe institution of the suit. {Shadi Lol,C. 
/. and Le Rossignol, J,) Piara Singh v. Mula 
Mal. 6 L L j. 661 : 

4 Lah. 393 :1923 Lah 666. 

SOLDIEBS OBDINANCE (II OF 1915) 

-8b. 2 and 0— ''Serving under war condi¬ 
tions"—Meaning of—Court—Duty of, when in 
doubt, 

" Serving under war condiiions” does not ne¬ 
cessarily mean serving abroad. When the Court 
is in doabt as to whether a party can be ^aid to 
be serving urder war conditions or not, it orght 
to refer the matter to the prescribed authority 
and acton the certificate given by snch authori¬ 
ty. (Bevan Petman, J.) Gurbachan Singh v. 
Rallaram. 56 I. C. 947. 

SOLTCITOB. 

See Legal Practitioner. 

SOLICITOB’S CLEBK. 

See Legal Practitioner. 

SONTHAL PABOANAS. 


SOCIETIES BEOISTBATION ACT (ZXI OF 18601« 

- Managing Committee’s right to refuse 

subscriptions. 

No suit 1 es by a member of the public against 
the managing committee of a society or institu¬ 
tion which is managed by public subscriptions 
to enlorce the right to subscribe and to be admit 
ted to the privilege of membership. {Lmdsay, J. 
C ) Abhoy Pado Bose v. Managing Committee 
RfiK 34 I. C. 263 . 19 0. C. 15. 


sohaq obant. 

See iU Grant. 

(2) Hindu Law—Impartible Estate. 

SOLDIEBS (LIXIOATION) ACT (ZII OF 1915 . 

_Sb. 4 and 8— Person serving under war 

conditions—Decree against—Right to set aside 

Where a deft, serving under war conditions 
when the case was tried and was not represent¬ 
ed by any person duly authorised to appear on 
his behalf, it was the duty of the Court to give 
notice to the prescribed authority. Default to 
comply with the ptovisions of the law entitles 
the said dett. within 3 months from date on 
which he ceased to serve to apply to have the 
decree passed against set aside. Such decree 
should be set aside against all defts. when the 
deci8iO'> proceeds unun a common ground. {Shadi 
lal.J.) SoBHA Singh i? Thakak Singh. 

94 P. B. 1917 : 43 L C. 272 : 172 P. W. B. 1917, 


(TX OF 1918). 


_ .B. li— Plaintiff ceasing to be soldier at 

the date of suit is not within section. 

S It embraces only those cases in which 
the Plaintiff is an Indian soldier at the time of in- 
stimtion of the suit, and the mere fact that he 
Us a soldier for some time during the period 
of limitation prescribed lor me suit does not 
benefit him if he has ceased to be a solider on the 


- Pradhan. 

The Pradhan is not a tenure holder but com¬ 
bines the attributes of head Raiyat and Ifardar, 
iCoutts and Sultan Ahmed, JJ.) Ram Chapan 
Singh v. E. W. Berry. 2 U. P L. B (Pat.) 7 : 

5 Fat L. J. 656 : 68 I. C. 43 : 

1921 Pat. 8. 

SONTHAL PABOANAS ACT (XZXVlI OF 1868). 

—- Jurisdiction—Mortgage of lan'^ partly 

situate in Sonthal Parganas and partly else¬ 
where. 

A suit to enforce a mortgage of lands situate 
partly in Sonthal Parganas and partly elsewhere 
is roai^'tainable only in Sonthal Parganas Courts. 
The finty of the Court exercising the jurisdiction 
would be to enforce the rules as to usury contain¬ 
ed in S 6 of the Bengal Regulation III of 1872. 
(Lord Moulton.) Maha Prasad Singh v. Ramani 
M oHON Singh 42 Cal. 116 : 411. A l97: 

18 C. W. N. 994 : 16 M L T. 106 : 
(1914) M. W. N. 665 : 1. L W. 619 : 
20 C. I. J. 281 ! 25 I C 451: 
16 Bom. L. B. 884 : 27 M. L. J. 4^9 (P C.). 

- S. 2—Courts of Dy. Collector, Sub-divi¬ 
sional officers and Dy. Commissioners—High 
Court's power to interfere—High Courts Act,. 
S. 16. 

The appellate jurisdiction of the High Court 
does not extend to the Courts of Sub. Dv. Col¬ 
lectors. Sub-Divl. officers, and Dy. Comn issioners 
so that the High Court cannot interfere with pro¬ 
ceedings of these Courts under S. 15 of the High 
Courts Act, 1851. (Mookerjee and Beachcroft, JJ.) 
Dabbari Panjeara V. Bhathi Roy. 41 Cai. 916 : 
18 C. W. N. 675 : 83 1. C. 883 : 19 C. L. J. 294. 

--S. 8 Proviso— Sonthal Parganas Regu¬ 
lation {V of 1893), S. 27 —Suit worth more thaA 
Rs. 1,000— Sub-J*idge, order of—Revision — High 
Courts Act, S. 15. 
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S0NTH4L PABGANAS ACT CIVIL RULES. I 

i 

Under the Sonthal Parganas Act civil jnstice * 
is admini<;tercd bv certain officers subject to the i 
directions of the Lieutenant-Governor but under , 
proviso to S. 2 all civil suits over Rs. 1,000 in | 
value shall be determined according to the general | 
law as if the Act had not been passed. The ' 
High Court can under its general powers under 
clause 15 '*f the High Courts Act inlertere with 
the orders ot the Subordinate Judge in Sonihal 
Parganis in suits of the value of over Rs 1,000. 
The word * suits' include also proceedings in 
execution. (Coxeand D. Cft'^ltcrjea, JJ » Sardaki 
Shah v. HukUmcani. 41 Cal. 876 : 32 I. C 848 : 

18 C. W. N. 662. 

SONTHAL PABGANAS CIVIL RULES. | 

I 


SONTHAL PABGANAS SETTLEHENT BEOULA- 

TION (III OF 18721, 8, 9. 

be limited to the amount of the principal of the 
original debt of loan after crediting the interest 
already paid. [Miller, C. J.and BuckntU^ /.) 
Hari Prasad Singha v. Sourf.ndra Mohan 
S iNHA. 3 Pat. L. T. 709 ; »932 P. 450. 

-8. 5— Insiitution ofsuiiin Civil Court — 

Bar. 

S. 5 of the Sonthal Parganas Regulation, 1872, 
as it stood in 1007 was a bar to the institution 
of any su'f in the ordinary Civil Courts in regard 
to any land or any interest in or arising out of 
Imdinthe Sonthal Parganas so long as the 
land had not been settled and the settlement 
de lared by a notiScation in the Calcutta Gazette 
to have been completed and concluded. 42 Cah 


---R 36— Object — Sale of prol>erty under 

atiachmeni to pay decree holder—Latter cannot 
question validity. 

The rule solely and specifically protects a 
decree-holder. Where the judgment debtor stll^ 
his n^opertv under attachment to pay the decree- 
holder, he caniKt question its validity and a suit 
by the vendee for possession ts n .t barred bv 
this ru'e. \ Miller, C Mullick and Bucknill, 
77.) Lal Shaha V. Kado Mahto 

6 Pat L. J. 85 : 60 I. C. 849 • 
3 Pat. L. T. 345 1921 Pat. 66 (F.B.). 

SONTHAL PARGANAS SETTLEMENT BEOULA- 
TIoN (III OF 1872.) 


116 (148) P.C Foil. [Chapman and Atkinson. JJ.) 
Shahdeo Narayandeo V. KUSUM KumaR!. 

46 I. C. 929. 

-S. 6— Contract evading provisions of, tf 

enforceable. 

A coi tr.act between a borrower and a lender 
for the repayment i^f the inferest of the principal 
sum borrowed, though »n effect a subtle device 
for the purpose ol evading S. 6 of Regn. Ill of 
1872 is not invalid. The Court must enforce the 
contract in accordance with the provisions of the 
Regulation regulating the rate at which interest 
is to be allowed. [Sanderson, C. J. and Chat’ 
terjee, J.) Atikulla Munsmi v. Azimuddin 
Haji. 40 1 C. 416. 


-S. 3— Suit for enhancement of rent — 

Jurtsdiciton. 

There is no law in the Sonthal Parganas 
under which a suit for enhancement of rent can 
be brought in a Civil Cjurt. [Coxe and Imam^ 
JJ.) Halidas Pandey v. Krishna Dhan Choss 

24 I. C 1 

---8a. 6 and 6 — Applicability and scope of — 

SetHetnent—Completion of—Power of ordinary 
Civil Ccu’ts—Interest — Mn.ximum allowable. 

The effect of the amendnnent of the Sonfhal 
Parganas Act by S. 5 of the Amending Act of 191H 
wasto exclude for ttie future the jurisdiction ..f 
[lie Civil Cou’ts to try ca-es relating to any land 
in the “^onthal Parganas only during such period 
as thaf land sf'ould be under settlement Ihc period 
bring reckoned from the lime when the land is 
notified as under settlement to the time where 
the ‘^e'tlcmcnt is notified as compl -ted. 

The restrictions as to inferest contained in S. 6 
of the Regulation of 1872 are binding upon (he , 
ordinary Civil Courts locally situated outside the I 
Soiiihal F’arganas but exercisng jurisdlcti'^n 
over propertv within that area. The section 
applies even when no settlement operations are 
going on All Courts wherever they may be 
locally situate having jurisdiction in the Sonthal 
Parganas must, when exercising ju'isdiction in 
cases arising within the Sonthal Parganas follow 
the rules relatiog to usury set out in the sec'ion. 
41 C. 116. Foil The intention of the Legislature 
iB enacting S. 6 of the Act was that the amount 
decreed should not be such as to increa^ie the 
total liabil tv for interest on the bond beyond the i 
amou» t of the principal debt. Therefore the in- 1 
tcrest recoverable in a suit on a morig.age should 


-8. 6 —Decree passed outside against per¬ 
son residing within parganas —Interest—Rule of 
Damdupat. 

S. 6 Ol the Regulation is not applicable to a 
monev decree made by a Court outs de the 
S->nthal Parganas aga'osi a person resident 
within the Southal Parganas. The Court making 
the decree is not bound in such a 
case to regard the rule of Damdupat. 
Cl. (6) of S 6 docs not prohibit a Court in 
Sonthal Parganas to which a decree is sent for 
I execution from realising the full interest decreed 
^ even though it offends against the rule of Dam- 
; dupat. 42 Cal. 116. dist. [Mullick and Imam, JJ.) 
i KUNJA Behari Singh p. Tarpada Mitra. 

! 49 I. C. 374 : 4 Pat. L. J. 49. 

I 

——S, 6— Interest — Compound — Decree. 

S. 6 is a bar to adecree for interest upon iiiterest. 

! Interest subsequent to the decree must be I mited 
I to the interest upon the principal advanced and 
the co'ls of the suit. Under that section the total 
interest decreed on any debt or loan sh- u!d not 
in any case exceed the principal. The decree 
must set forth an ani'^unt due on the latest date ol 
payment. (Roe and Coults, J f.) Rani Kishobati 
K u ARi 1'. Kumar Satya Niranjan Chakra- 
HAKTI. 47 I. C. 179 : 

1918 Fat. 306. 

-9. e— Debt~Morlgagc — V$nfrt4Ctuary, 

A usufructuary mortgage is a debt or l ability 
within tf>c meaning of S. 6 ot tf'C Regulation. 
(S/inrfiid.fi« and Roe, JJ.) Chironji Lal Chow- 
BBV V. Doultea. 41 I. C. 677 : 3 P. L. W. 20. 

-—Ss 9. 11. 25— Settlement Officer'sdect- 

sion^Efiect. 
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SONTEAL FABOANA8 SETTLEMENT BEGULA- 
TION (III OF 1872;, 3. 10. 


SONTEAL FAB6ANAS SETTLEMENT BEGU- 
LATION (III cF 1872), S. 25, 


S. 11 of the Regulation only rneans that the 
Settlement Officer’s decision shall have the force 
of a decree of Court only as between the parties 
in existence at the lime ol the o<der and S. 9 
only cuotemplates the ascertainment and record 
of existing interests aoH rights. Therefore a suit 
by the plaintiff who was only a possible reversion¬ 
er to a Hindu widow at tre lime ot the order 
for a declaration of tiile and for possession, on 
the ground that the widow of the d'=’fendanl 
colluded ai d the latter got himself recorded as 
proprietor, is not barred under S. 25 ot the Regu 
lation. (Stephen and Mookcrjee^ JJ.) KaN(’AL 
Chandra Mandal v. Madhu Sudan Mandal. 

201. C 417 : 17 C. L. J. 587, 

-Ss. 10 and 11 — R. 27 framed under S. 10 

—Apphf ability, 

Kuie 27 framed under S. 10 of the Regn. was 
made t J meet the pecul*ar customs of the Sonthai 
and d.)CS not apply to all persons settled and 
resident in the Sonthal Parganas. Rule 27 
applies only to suits before Se>tlcinent Officers. 
(Holmwood and Chapman, JJ,) Maharaji Mam* 
RICK V. SUFAL MaNJHI. 

18 1 C. 115 : 18 C. W. N. 333. 

-Ss. 11, 25 —Question of tenancy—Civil 

Coui'ts jurisdiction. 

The Civil Courts in Sonthal Parganas have 
no jurisdic‘ion to determine ihe q'ieslion whether 
the defendant is, or is not, a tenant of the land 
in d.spute 18 C. 1^6, Rel. on. (Holmwood and 
Sharfuddtn, JJ.\ Ram Narain or iRanjani v. 
Satish Chandra Singh. 2^ 1. C. 503 : 

17 C. L. J 598. 


-Ss 11 and 25-A-S«r7 fo determine whether 

plff. or de^t IS tenant. 

In a bU't f r declarati of title to immoveable 
property and for correction of an entry in the 
record of rights prepared under the Regulation 
the question in dispute is wheiher the pitl. or the 
deft, is the tenant of the land. This matier should 
be settled by tne Setilenieiit Courts under S. 11 
and a Civil suit does not be except under S 25-A 
and as t le su-t does not fall within the scope ol 
the section, the suit is not maintainable. (Moo- 
kerjeeand Beachcrofi, JJ,) Digambardas v, 
Iatindra Bala Dasi. 

^ 191, C. 874: 19 C. L J. 232. 

_gg, 11 and 25 A —Decision of Settlement 

Court -Civil Suit disputing when will Ite. 

Per Bucknill, J —S. U gives the decision of a 
Seltlem^nl Court the force of a Civil Courts 
decree and ass ich it is voH if obtained by iraud. 
Where Iraud is al'eged S. 11 does not bar a civil 
suit which would have the effect of dis-mtmg the 
accuracy of the Record of R‘gh s. Per MuUick, J. 
The plain meaning of S H P*"®: 

vided bv S 25-A no jurisdiction is Uft m the c m 1 
Court Tne only way out is an application to the 
R^enue authunties within the time proscribed by 
the Regulation for a revision of the entry either 
on the ground of fraud or any other ground^ The 
decision of a Settlement Olficer under R«gn. U. 

f 1 «79 is a decree and Is not a nullity though it 
r/obt. a should be se, 

aside by a separate suit for the putpose. (U.lUr. 


C.J., MuUick and Bucknill, JJ.) Hare Krishna 
SEN V. Umesh Chandra Dutt. 

6 Pat. L. J. 373 : 2 Pat L T. 588 • 
3 U. je. L. B. (Pat } 57 : 62 1. 0 . 962 : 

(1921) Pat. 209 iF. B ) 

———Ss. 11 and 25 A— Publication of record of 
rights—Ceriificate if—Suit in Civil Court — 
Juiisdiclion of Settlement Court, 

S. li of the Regn. bars every suit regarding 
any matter deciacd by any Settlement Court, ex¬ 
cept such su»ts as are brought to contest the nud- 
ing or re«.ord of the Seitlement Otticers wnere 
only the right of Zcmindais or other piopiiclors 
as between themselves are concerned, provided 
they arc bioughi within 3 years from the date of 
ihe publication of the Record of Righ s. When 
the question lo c'.'ntroversy between the parties 
does not iinolve the deicrminaiioii oi the ligols 
Ol the Zemindars or otner proprietors between 
thein»eivcs,tne.decrec under S. li cannot be avoid¬ 
ed by a suit under S. 25 A. But whcie the ques¬ 
tion ni controvei sy d<.es not involve the deter- 
miiiatiOD ol such rights the decree under S. 11 
can be avoided by a suit, 3. 11 operates in every 
case to give every dccisi >n and order of 'he 
Scttlemem Courts the force of a decree and S. 25-A 
enables a par'y aff\.cted by such decisions and 
orders to sue for selling aside su>-h decisions 
and ordeis provided the lights decided fall within 
the class ot nghts mentioned in b. 25-A. The 
publication of tne Record of Rights in accordance 
with law is immaienal. (Das at>d Ailami, JJ.) 
Dwakka Prasad v. Jai Vakham. 1922 P. 322. 

- -S. —Notice under—Minors. 

The notice provided by a. 14 is to the people 
OI the village irrespective of age or inlelligeuce 
andias the Jaw makes the Record-of-Righis con¬ 
clusive proof of the rights and interests therein 
lecorded, the deits. could not be called upon to 
prove the seivice of the required noiues. (D. 
i.hattetjee and WalmsleyJJ.) Shanker Pekshad 
Jha V. Babu Lal Jha. 28 I C 241 ; 

19 C. W. N. 499 

« 

-Ss.25 and 11— Record of Rights —Entry in 

— Suit to sei,aside — Fraud. 

A suit lies to set aside an entry in the record 
of rights under the Regulation on the giound of 
fiaud. (Das and Adami, JJ.) Shib Sakan Shah 
V. Kameswar De (19*0 Pat. 363. 

-Ss 25 and 25-A— Record of Righls—Suit 

challenging record—Special limitation — Lim.Act 
S. 2'J—Minors. 

The p.Ticy of Regulation III of 1872 was to 
have a complete record of rights and interests in 
land in the Somhal Parganas and to exclude 
the jurisdiction of Civil Courts except in certain 
matters provided for in the reguUiion. A suit for 
pariition moie than 3 xears after the enlry m ihc 
Record of-Rights so far as it regarded the pro¬ 
prietary rights io the land was baried by 1 mita- 
tioD under S. 25-A of the Regulation The Liintia- 
lion Act is applicable to the Sonthal Parganas, but 
S. 29 uf the Lim. Act sa^ es ail provisions of local 
laws as to Imnitaiion and does not therefore afiect 
the three years rule under S, 25. A of the Regula- 


1419 


CIVIL DIGEST, 1911—1923. 


1420 


80NTBAL PABOANAS BETTLEUENT REGU¬ 
LATION (III 0» 1872), S. 25. 


tion. The Regulation docs not make any excep¬ 
tion in ravour of minors and the minority provi 
sions of the general Limitation Act have reference 
to ih« periods ol limitation prescribed in that Act. 
The notice provided by S. 14 is to the people ot 
the village irrespcctivr of age • r intell gence, and 
as the la^v makes the Reco:d ol-ighta Rcunclus've 
proof of the j ighis ai d intert sis therein recorded 
the d» fIS. could not be called upcn to prove the 
service ol the required notices. {Chaiterjee and 
Walmsiey^ JJ.) Shanker Rershad J HA ♦> Babu 
Lal jha. 28 I. C 241 : 19 C. W. N. 499. 


--8- 25. 25-A— Patniaar, suit by—Patnidar 

if proprietor. 

A suit by a patnidar who is not a i^emind&r for 
a declarntion that the deft, patnidar l^ad fraudu¬ 
lently caused some far'd to be recorded as his 
own in the Record-of-Rights is barred by sections 
25 and 25 A, A patnidar is not a proprietor 
wiihin ihe meaning oi S 25. {Lone and Chaiter¬ 
jee, JJ.) OlGA^.BARDAS ir. HaRENDRA NARAYAN. 

26 I. C. 992 . 20 C. L. J. 112. 

'■ — Ss. 95 and 25A —Proprietor Decision tf 

Settlement Court—Finality of. 

S. 25 A I if Reg. Ii! of 1872 is limited to suits 
where only the right'oi Zemindars and other 
proprietors as between them^eIves are in c ontro¬ 
versy. A person who holds a dcriva’ive ti le under 
a Zemindar is not a propriet r The decis tor. of 
a bell lement Court ui der S. 26, stb. S (1) is coii- 
duaive, till it has been set aside by some method 
kn wn to law at the instance of any per>on pre¬ 
judicially affected Iheicbv. [Moo\e*jee and bea 
chcrofi,JJ.\ Shib Narain Mookerjek v. S. F 
Chattekjeb. 27 I. C. 84 : 20 C. L. J 220 


-tti. 26 and 2b h-Reoord-oi-Rights-Suit 

por declaration of title in share of Shtkini Gl at* 
wall kha^posh gran/ Forum 

Wheie the piamtiff sues for declaration of title 
and reg siiaiion of his name in the settlement 
records in a share ot SH kmi GHatwah kharposh 
grant and it is found that rent is payable to ihe 
Ghatwulis and not directly tnthe G vernment the 
6uii is not cognisable by a Civil Court. 'FleUher 
and Richardson, JJ.) Llkuo Deo v. Parbati 

20 C. L. J. Iu3 : 


SOVEREIGN. 


27 I. C. 6 : 19 C. W. N. 649. 


See (1) Act oe Statb. 
i2) Crown 

SPECIAL LAMAOE. 

See 11) Damage. 

(2i Highway. 

(3) Tort. 

SPECIAL Marriage act ^iiiof 1872). 

8s. 10, 16 and 17 —Brahmo does t%ot 
Otare to be a Hindu, 

A Hii du, within the meaning of the Probate 
and Administration Act, by becoming a Hrahino 
does not cease be i Hindu. tGreaves, J,) JnaNen- 
DRA Nath Roy, In the Go *ds jf. 

26 C. W. N. 799 : 49 C, 1069 ; 1923 C. 265 
SPECIAL OB SECOND APPEAL 
See C. P. Code.. S 100. 

SPECIFIC MOVEABLE, 

See Lim. Act, Art. 49. 


8FECIF1G PERFORMANCE. 

See also Sp. Rel. Act, Ss. 12 to 30. 

- Condition Precedent. 

If the happer'ing of a ceitain event is a condi¬ 
tion precedent to the specific perfoimance oi a 
contract ii must be fulfilled before the person 
under obligation is compelled to perform his part 
ot the contract. [Lot d Atkinson.) Giriballa 
Dasi V. Kai idas Bhanja. $3 C. L. J. 67 : 

39 M. L. J 829 : (1920) M. W, N. 658 . 

2 U. P. L. R. (P. C.) 146 29 M L. T. 1 : 

26 C. W. N. 320 ; 67 I. C. 696 ; 

22 Bom. L R. >832. (P. C.) 

- Equity—Vendor and vendee-ARreement 

to sell—Payment by instalments — Default — For¬ 
feiture on default —Penalty. 

Even where lime is essence of the contract 
and a party has failed to perfom his part oi the 
contract, a Court ol Equity may decree specific 
oerionnance if justice so demands : but where 
the parties have expressly provided tha= the rule 
was not to apply to them the Cuurt will refuse 
relief except where they have expressly or by 
necessary implication waived the previ..us provi¬ 
sions. An agreement to sell provided that pay¬ 
ment be made by innalinents and on default the 
contract be forfeited and determined at ttie option 
of the vendor, time being agreed to be the 
essence of the contract. On default being made 
the vendor by notice cancelled the comract. The 
purchaser sued thereupon for specihc perfor¬ 
mance and relief Iron: forfeiture. It was held 
that specihc performance cannot be dccree»1 but 
It e st pulation for forfeiiu.e being penal >, the 
vendee should be relieved against it. {Viscount 
Haldane.) Stebdman v. Dk'inkle. 

83 I. C 323 : 8 L J. (P. C) 79. 

- Contract for ihe sale of land—Time not 

of the essence 

In the case of a contract for the sale of land 
time is not of the essence unless eioressly so 
stipulated at the time ol the contracL Fa-lure to 
ne^p to tne dates assigned will not disentitle a 
oariy to a reliei unless t''e delay has bee-* gross. 
Cases examined. yVtscount Haldane.) Jamshed 
Khoodarau Irani n. Hurjorji Dhunjibhai. 

40 B< m 289 : 43 1 A. 26 : 30 M. L. J. 186 : 

3 L. W. 239 : )9 M. L. T. 184 14 A. L. J. 225 : 

18 Bom L. R 163 : 23 C. L. J 358 : 

20 C W N 744 : 32 i. C. 246 : 

11916) 1 M. W. N. 229 (P. C.). 

- Delay. 

An unexplained delay for one year ot even less 
is sutiicient to negative the rights of a party to 
<ibtain snecific performance. {Marten and 
Fawcett, JJ.) Shankar Sakharam o. Rantanji 
Prhmji. 47 B. 607 : 26 Bow. L B 828 : 

1923 Bom. 441. 

- Decree—Bxecu tion. 

Decree for sr>ecinc performance is capable of 
execanon by defendant as well as l Uinttrt. {Ma- 
cirol. C.J. and Coyafce, J.) Kakimabibi Daud- 
bhai V. Abdbrbhuan Sayad Bann. 

24 Bom. L. B 496'46 B. 990 : 

1923 Bom. 96. 
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- Contract for sale of land— Time made 

the essence of the contract by notice—ivotice 
unreasonable 

Vei-dee is entitled to reasonable notice for 
conii^leiing the contract rviihio a dehnite time. 
It the state of circumstances do not justify toe 
period uf toe notice lor toe petionnauce 
the notice is unTeasonav.>le. Toe vendee is 
entitled to specific peifo*^mance oi the contract 
in such case. {Macleod^ C.J. and t>hah^ J.) Mussa 
Mahousd Motilal. 84 fiom L. B. 203 : 

1922 fi. 14 

' part-performance—Contract to sell. 

Deft, agreed to sell to pl£t. a bouse and some 
land and an agreemeat was written co an unstamp* 
ed pajer ; the pa er w'as lost. The plamtih was 
put in possession ot the land and an unregistered 
deed ot sale was executed m his lavour in respect 
of the bouse. Held, that there was part perfor* 
mance aud the Court must decree specific per* 
formance. {Macteod, C. J. and Shah, J.) Hiralal 
V, SHANKAR. 23 Bom L. R. 606 : 

62 I. C. 637 : 4j Bom. 1170 

——^Time when essence of the contract. 

Woere under the terms of an atircemeni to sell, 
^he vendor was to submit (he title deeds within 
x:ertain lime and the vendee to gi« e a Snal reply 
wiiniii another bxed period of liine, while the 
purchase iiself was to be completed within a cer- 
iaio tune, and delay was caused by the vendor 
himself. Held, in a suit for spe:ihc performance 
that time was not of the essence ot ihe cootract. 
{Ghose and Panton, JJ.) Krishi>a Ch \nuka Oey 
V. Graham. 50 Cal. 700 : 27 C W N 693 : 

1923 Cal. 694. 


SPECIFIC PERFORMANCE. 

- —Sutl for—Prayer for possession. 

A suit jor specibc peiiurmancc may also ask 
lor possession to be given to the plaintiff, 
KMoOhcrfee and Beachttifi, JJ.i Faikh Chand 
V. NaksinGDAS. 16 1. 0. 986 : 22 C. 1. J. 28A. 

- Suit for dismissal— Decree for refunded 

deposit though not asked Jor. 

A suit lor spccihc performance may be 
dismissed, withuui auackitg any necessary 
impl cation that the iciund of purchase money 
suuuIj also be ttlused. [Larudujf aud Chap¬ 
man, JJ.\ KAGHUNATH aAHAY V, ChaMjka 
PkoTAP biNGH. 16 1. C. 2bb : 17 t. . h. 100. 

- Contract to re-sell to the vendor—Rule 

of construction of Indian contracts. 

Woere ihe puichaser of a piece of land enters 
lino an agreement lo le sell that plot ol land to 
tne vendor in case the vendor builus a h .«use on 
It within a supuiated peiiod and alierwaids 
reiuscs to aoidc oy it. the vendor is oniilied to 
a decree lor sptCibe peiformance of the comr^iCt. 
Ihe contracts ot tne people of Inaia ought to be 
liberally construed. 18 W, R. 81 P. C. Foil. 
\Jenkins, C. J. and N, R. Chatterjee, 3,) Nakain 
Chandra Mukhekjee v, Mohendra Nath 
mukhekjee. 14 f. C, 820 : 16 C. L. J. 332 . 

- Minor — Benefit—Complete contract, 

Specihc periormance wnich is not beneficial 
to a minor will not be decreed. Wheie mere 
IS no Coiiseosus as lo ihe terms of a contract a 
suit lor specific performance of such a cuutiact 
will not he. [.Abdul Ruoof and Lumsden, JJ,) 

ffAHADUa CHaND V. MUHAMMAD IsMAlD. 

4 Lab. 408 : 1924 Lah. 181. 


•Suit for—Right of either party to con¬ 
tract. 

A suit for specific performance lies when the 
lease essential lor the completun of the contract 
has not been executed and if there is a valid 
enfo'ceable cootract ei:her party is entitled t > 
call upon the other to complete tne trinsaclioo 
by the execution and the regutra ion uf the docu¬ 
ment of litle. (Mookeriee and Choltn^r, JJ.i 
Buoy Chandra Singh v. Howrah Amta Light 
I^Y. 38 0. L. J 177 : 1923 Cal. 624. 


— Dec^’fr for—Date of operation—Inter* 
mediate transfer—Effect. 

Wbere a suit for specific performance of a 
transier of property is decreed, title to the pro- 
peity relates back to the date of the agreement 
and no intermediate conveya*»ce w-ll affect the 
titk of the decree-holder. {Mookenee and Buck 
land JJ.) JOHAR Mull v. Bhupendra Nath 
Bisu. 84 0. L. J. 79 : 49 Cal. 496 : 1922 Cal. 412. 


____ Agreement to grant lease *'hertafler"~ 

Whether putting off execution of the deed is 
fciusal to perform contraot. 

Alter the conctusion of ao agreement to grant 
, pe manent lease ‘heteaUer ' the prospective 
lessor asked lor postponement of the grant of 
eaf-e wnich was agreed to. held that the p isipo- e- 
rneiit did noi amount to a refusil lo periorra. nor 
, lecission of the contract. (Fle>oher and 
Chattcrjct, JJ.) Kalidas Bhanga " 

Dasi. 


- Time—If essence of contract. 

In a contract lur the saie oi land even where a 
time IS hxed lor ibe perlurmance oi tne contract, 
me subsiaiice of the agreemeat snouid be c^nsi- 
oered to tmd whether time was to be of the 
ca&euce oi the coniract. {Marttneau and Moti 
Sugar, JJ.) SADiQ Husain v Arup Singh, 

4 Lah. 327 : o. L. L. i. 462 ; 1024 Lab. 151. 

- Unregistered contract of sale. 

A decree of specific performance cannot be 
obtained in the case of unregisiered contract of 
aalc which is compulsorily registrable \Chevis 
ana Abdul Raoof, JJ.) Pakmeshki Devi v. 
AuTAK sin. 67 1. C. 144 ; 3 Lah. L. J. 173. 

- — Decree for—Form of—Contract for sale 

—Decree fixing time for payment byvenate and 
dnecting execution of tegisiered conveyance on 
such payment—Propriety oj—Extension of time 
—Powers of original and appellate Court, 

A decree for specific performance oi a con¬ 
tract i“r sale provided (a) that upon payment by 
lue plaintiffs ol a sum named within 2 months 
lioin the date of the decree, the first defendant 
do execute and register a pioper deed of convey¬ 
ance of the properties in the schedule and (6) 
that upon payment the first defendant do put the 
i^iaiiitiffs in possession of itie said properties 
logeihcr with all the title deeds. Held that the 
decree was in the nature of a pielimiDar j decree, 
ihe original Court kecotng control over tne action 
and having full power to make any just at«d 
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necessary orders therein including in appropri¬ 
ate cases. e-<tcii3i(»n ol the time fixed for payment 
of the amount fixed by the decree. Equally has 
the af’pelia'e Court in an appeal from the decree 
power to extend the time. Observations on the 
appropriate form of decree in a suit lor specific 
performance of a contract for sale, and upon the 
rights of and remedies open to the vendor 
or vendee in case of default by the opposite 
party. C. J and Wallace. J.) Abdul 

Shaker Sahib V. Abdul Rahiman Sahib. 

46 Mad. 148 : 44 M.L.J 107 : 17 L.W. 216 : 

(1923) K W.N. 1 : 1923 Mad. 284. 

^- Conveyance oeculcd but not registered 

-Suit for fresh conveyance not maintainable. 

When once a conveyance is duly executf'd and 
delivered to the ourchaser but it is n.,t tegtstt red 
owing to ihe latter’s neglect or on'iission a suit 
for specific perf.-rmaiKe does not lie and a fresh 
conveyance cannot be enforced [Ayli*>g, O.C J 
andO:gers, J.) Subbaraya Pillai r. Devasa 
hayam Pillai. (1922) M.W.N, 70. 

- Jurisdiction to grant is independent ot 

ihe Sp. Rel. Act. 

In localities where the Specific Relief Act is 
not m force, the cases of specific perfoimancc 
are governed by rules of justice, equity and 
good consc ence. The junsd'Ction to grant speci¬ 
fic performance is independent of the Soccific 
Relief Act {Spencer and Srtntvasa Aiyangar, 
JJ.) Jagannada V. Deenabhandi'U. 

63 1. C. 114: 13 L W. 591. 

*- Contract A ct, S. 2S~Controct for sale of 

land — Tinie fo^ performance — Extension of^ 
Subsequent fixing of time limit —Default. 

On the 7tli February 1914, an :*grceinent for 
the sale of certain lands was enter d into and 
the purchase mon;y was to be paid and the sale 
comtleted about the end of April. The vendee 
being unable to find the money the time for cr>m- 
pleting the sale was from time to time extended 
until on I4ih Uecomber 1910 the vendor gave a 
notice calling upon him to pay the purchase 
money within a week. The vendee failing to 

comply therewith the vendor cancelled the con¬ 
tract The vendee brought a suit lor specific per¬ 
formance and contended tliat reasonable lime 
was not gi^en to him in making time the essence 
ot the coiiti act and that his previous coi>duct v\ as 
not relevant in judging the rcaMmableness of the 
time Wt'W. that the coDtenti n failed. {Sadasiva 
Aiyar and Hiirn, JJ.) Abdul Kazak r MF'Sr<; 
Brown & Co. 27 M. L T. 131 : 11 L.W 473 • 

57 I. C. 485 : , lb20j M. W. N. 290 

Contract to sell—Pleading and Proof — 

Variation-Effect. ^ 

The mere fact that the contract prayed is dif¬ 
ferent Irom Uiat set up in the plaint will not 
entail a dismissal of a suit for spccitic pcrlonii- 
ance thereof. and Sapicf JJ) 

SHUNMUGAM CHETTY V. SUDBA HtDOY. 3i I’c. 1. 

, JJindu Party raisins questions 

of his iiobiltty for father's obligations—Whither 
Court can go into. 


SPECIFIC BELEIF ACT (I OF 1877), 8. 9. 

If in a suit against a Hirdu for specific perfor¬ 
mance of an agieemert, his sou raises any 
question as to his l ability to fulfil bis father’s 
obligations the Court will go into a'd decide 
such quest ons. Sadastxa Aiyar at d Tyobji.JJ.) 
Tiruvenkatachariar V. Venkatachahar. 

23 l.C. 621 : 26 M.L.J. 218. 

- —•Decree, form of. 

A de cree for srecific perfortrarce cf a contrac- 
to sell s h« u)d diif cl the J t rs< 11 in hon the pi ot 
perty vests to txtette a ciiixe^arce. {^odasiva 
Aiyar ot a Si.^f os’f i At)nt\ JJ,) Chavai ti 
SURYAIRAGASA RaYADD V. APaRLHI LaXWJNA- 
RASIM HA CHAitY.\LL’. StS I. P. 560 : 26 M L J. 618. 

- Central Provinces Court of H’nidi Act 

{XXIV of 1899). S. 16 {2j (6j —Contract by guar' 
dian —A’o benefit to ntttior. 

The word^ * lor the pi e?er\atir r and tcrefit 
of sue h pti ptilv” in S. 16 (2» of Ihe Court of 
Wards Acl uid he iniei pitted in ll e light of 
Hie usu al powers cf guaidiai-s to bind the estates 
of min ois. 

A decree lor specife lerfoimaice rf a con¬ 
tract for ‘alenadelyayua'dan should not be 
passed agati'St a mn or unless ihc Court is 
Certain that ihe agittntnt aid its (nfcicriient 
are bot h lot ihc I ti efi* I f lie nnroi \Ballen, 

A.J.C ) Pl’RAfiLAL V. VenKAIKAO GI'JAR. 

46 I C. 192. 

- Contract of sale—Suit for—Possession— 

Whether can be prayed for. 

In a suit for spcctfic peiformance o( contract of 
sal-, a c 1Him fi r dc In c 1 y ' f posbC>^ion may be 
made unless It is cv Mrary to He contract. (A/wf- 
lukand Sultan Alitnid, JJ.) IEiRandan V. 
Janki Singh. l 5 lat. L J 314 : 66 1 C. S22 : 

1 Pat.lL.T. 325 : 2 TJ P.L.B (Pat ' 108 : 

1920 Pat. 266. 

SPECIFIC RELIEF ACT (I OF 1877). 

- A tpltcability—Scheduled Districts Act 

{XIV of 1874.. 

The Srntlial Parganas, bcii g a scheduled 
district with i ihi niar i g cf Act XIV cf 1874. 
Specific Ft lief Act, r«<s rot 'fnpio re' 
exterci 'o tl at au?, tut a prayer lor ttc specific 
perfor inai'ce of a cortiact can be graitcd on 
piii ci pits (f justice, cqu’ty and gi cd consc ence 
30 I C . 3(>5. Fi ll. •AJi ttiik and Atfit‘Son,JJ.) 
Satva Nara^an Chakravakti r. Dwabaka 
Nath Sadhu. . . 40 I C. 174 : 2 lai. l.J 379 : 

1 Pat. L. W. 738. 

-S. 9. 

Appeal 

Applicability and scope of 
Claim for mesne pr.fiis 

Conitrucuve po^eeallou. 

Co owners. 

Dtspoiseaaion in due couue of law. 

Rtguiar suit. 

Review. 

Scope of inqui»'F. 

Miscellaneoui. 


1425 


CIVIL DlGKbT, IVll—1923, 


1426 


SPECIFIC BELIEF ACT (I OF 1877), S. 8—Appeal. 

Appeal. 

— —S 9- APftal-- Decree under—Execution 
■proceedings—Ol der not appcaiubte. 

No appeal I cs a^anisi an order passed in exe¬ 
cution oi a dtcrie made under S 9 « f the Sp. 
Kel. Ac. a?, the Urin suit in tuc section includes 
an txecution ttoctedirg on the basts oi the 
deciee. \Mooket jee ana W almstey Jj ) Kanailal 
Ghose t. Jatindka Nath Chandra. 45 Cal. 519 : 

42 I. C. 711 : 26 C.L.J. 325 : 

22 O.W.N. 446 


- S. 9— Appeal—Decree unaer—Execution 

— Order * oi apptalable. 

An order i a'-.'*' d in execution oi a dt'cree under 
S. 9, Specihc K« liei Act is not appealable. {ScoU- 
Smith, J.) V\AKiJi V. Fateh Din. 

1^23 L. 105. 


—-S. 9 Appeal—Order in execution of 

decree vi ot i, i ; ■ < t f j t au, I It. 

An order passed io execution of a decree under 
S. 9 of me Si'cihc l<tlief Act, is final and 
no appeal lies Held, that in the pre'Cni case the 
decision, dealt with the title of the h >use, and 
had no bea’uuj upon the question of possession, 
which was the only mat er to be determined in 
the suit under S. 9, Hence the -^rder of the 
Disinct Juog' was set aside. {Shadt Lal,J., 
Jahanmk inohv. Hira Singh. 

6 P.W.E 1917 : 39 I.C. 379 : 18 P.L.B. 1917- 

-S. 9 — Appeal—Order in execution of 

decree under S. 

No appeal ties against an oi der made in execu¬ 
tion of a decree i assed under S, 9 as such decree 
is not itscll appealablf. 2H I C. 282, kef. \Shadt 
Lai, J ) Jahangir Singh r. Hiha. 39 I.C. 375: 

4 P.W.R. 1917 : 21 P.L E. 1917. 

- B. 9—'Appeal—Execution—Order in — 

Limitation. 

No api'eal lie*: from an order made in execution 
of a dec*ee under S. 9 having regird to the 
provisions of S 9 of the Sp. Rel. Act nor aii\ 
review shall be allowed. {Rossignol, J.) Mopy- 
ZALI V HIKJINA*-D KiRAT. 

45 P.L.B. 1915 : 28 1. C. 282 : 201 P.W.E. 1915. 


Applicability and scope of. 

_8. 9— Apphcuhiltly and s> ope of—Order 

under natun oi — ^utt for—mfunction. 

The object >f S. 9 of the Sp, Kel. Act is to dis¬ 
courage pe nle from taking the law into their 
own hai ds however good their tiile mav be. 8 B. 
371 Kef. It pr-V »des a fU'r»mary and speedy re¬ 
medy fot the restoration of possession to a party 
disposses.'-ed by an* tber, leaving mem lohghi 
out the questi » of their respectix e tnles if s > ad¬ 
vised. 13 A 627 kef. A person against whom 
an order is made ui der S. 9 of ‘he Act can sue 
for a declara ion of title and for an ii-juncti n 

restraining t ie opposite partv fr .m ioterfe'ing 

wito his possession 4 Cal- 580 Uisi. {Loyajee. 

1 I MAI'I UoUUATAMMA MaKKUNDT V S*NLAVA 
KH.SHNA HA,. 24 B. 768 ^^ 


_^8 9— Applicability and scope o/- Ois- 

osses-^ion—Ordtr under S. W,Cr. P Code— 

ffect of. 

c D—VOL. IV 90 


I SPECIFIC BELIEF ACT (I OF 1877), S. 9-Appli- 
! c..bility and scope of- 

i 

, The effect of an order under S 144, Cr. P. C-, 
is not lo disiu'b eiiher title or posse8^ion though 
it may prevent the exsjcise oi nglus which a 
i person in possession would otherwise be entitled 
I to exerc'se during ihe continuance of the said 
: order. If a pe^^on so prevented by ao (.rder under 
S. 144. Cr. P C. is dispossosed be can sue under 
: S. 9 of ihe Sp. Rel. Act. {Jtunon, J.) Nasiran 

i fctlBI V. -NALJM AkaNDA. 64 1 C. 612. 

I 

8. 9— Applicability and scope of—Suit 
und-r—Cr. P. Code, S. 145 \^)—Order of attach¬ 
ment. 

Prior to a Suit under S. 9 of the Spec6c Relief 
Act in procci dings under S. 145 of the Cr. P. 
Code, the proneiiies weie attached and an order 
had been made adverse lo the \ Kf. Held, that the 
suit was not maiina'iiablo. Per Huda, J but tor 
an iotcivenii.g aitaclimeut under S, 145 (4) of the 
Cr. P. Code, a mere nrdcr under S. h5 is not 
sutticieiit lo depri e the plff, oi his right to relief 
in a suit under b 9 of ihe Sp. Kel. A- t (Ttunon 
and /fwrfa. 7y.) AzjMiJDDiN Ahmed */ Alauddin. 

43 1. u. J63 : 22 C. W. N. 931. 

——3. 9— Applicability and scope of — Incor¬ 
poreal rights. 

S. 9 laaes out of tbe operation of the Act rights 
clas>ed as "incorporeal lighis” though they are 
•i n.novable property’ 19 Cal. 544 icf. to. (Chatter- 
jet and Richardson, JJ.) SiTAL Chandra Chau- 
DHURY V. Allen J Delannev. 34 l. C. 450 : 

20 C. W, N. 1168. 

-8. 9- Applicability a tU scope of — Posses¬ 
sion of adhtar —if/ protected. 

All adhiar is ver\ laigelv a tenant for the pur¬ 
pose oi the Sp. Rcliei Act. [Woodraffe and New 
bOitld, JJ.) Ufb NATH Das v Ram Sundkr Bar» 
man. 31 1. C. 679: 19 C. W. N. 1205. 

I 

-8. 9—Applicability and scope cf —Swif 

Jor possession—tiouse bunt on land, if tan be i e- 
moved. 

All order allowit g ihe plff. to remove the house 
bum on land by dell, is beyond the jurisdiciion 
of the Cjuri under S. 9 of the Sp Kel. Act. and 
the Court cannot do more than make an order 
with respcci to \ ossession of land. (Stephen and 
Lhatierjte, JJ.) Kahmatulla v. MoPizi lla. 

28 1. C. 473. 

-8- Applicability and scope—Suit by 

tenant against landlord. 

A suit utidei S. 9 by a tenant lo recover posses¬ 
sion of land irom which he has be;n unlawfully 

eiecicd IS not oarred by the provisions of the 

Chota Nagpur lenaucy Act. S 139. (Wooctroffe 
and cai miuff, JJ Khetra Nath v. PEhLUAURi. 

13 C. L J. 2-0 9 I. C. 478: la C W. N 387. 

-8. 9 -Applicability and scope of—Suit by 

licensee — AJainlainabtitly. 

A lice*-sx,c Oi liiid if dispossessed by a trespas¬ 
ser is eoli led to inain am a sun under S. 9 cf Sp. 

Ktl Act. {Stuartf J. C.) Sitakam v, J«g.\n Nath. 

17 1. c 469* 15 0. C. 317. 

^ ^Applicability and scope of — ten¬ 
ant's suit 

S 9 ' f tbe Sp. Rel. Act is not applicable to a 
suit by a tenant against the landlord for recovery 
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SPECIFIC RELIEF ACT (I OF 1877). 8. 9—Appli¬ 
cability BQd scope of. 

of possession. {Chatnier^ J. C. and Evans, A, J. 
C.) Fateh Muhammad v. Bhavani Shikh. 

9 1. C. 761: 14 0. C. 60. 

--8 9— Applicabtltty and scope of. 

S. 9 does not apply lo a suit wherein piffs. 
claim as •’^oriiiag es in possession and defls. 
plead redempiion and Court finds on evidence in 
favour oi pirf. {Paflett, J.) Mg Lu MG v» MaUng 
Maung pu. 

7Bttr. L. T. 10: 23 I. C . 367: 7 L. B. R. 88. 
Claim for mesne profits. 

— S 9 —^Laim for mesne profits^ tf can be 
made tn a suit under. 

A claim ior mesne profits ought not to be made 
in a suit under S. 9 o( the Sp. Kel. Act, because 
the question of title (considered apart from pus 
sessl mi could not be directly decided m mat suit 
and a relief wnich depends on tide (mch as a 
claim f.ir mesne profit j could not be g:v' n there 
in. '..badniiua Aiyar and Hannayt JJ.) Thavasi v. 
ARUMUGAM. 2 L. W 167 : 28 I. C. 1 : 

a915) M. W. N. 170 : 30 lit. L. J. 326. 

-S. 9— Claim for mesne profits. 

The mere I ict that mesoe profits cannot be re¬ 
covered la a sun under S. 9 docs not prevent the 
Court from granting restoration of possession. 
(Oldfield, J.) Yai.a MaNChil Puknayva V. Pamu I 
Kamasvvamv. 26 I. C. 802. 16 M L X. IbO. 

CoDStructive possession. 

- 6, 9 —Conurticitve possession — Posses¬ 
sion of Thakur Llun of a temple —What is, 

PlaiiiUtf .ippoiuted a pujat i of a Xnakur Bari, I 
defrayed the expenses of worship, repaired the I 
builjing and had the key of the door ol the Tha- | 
kureiiar w th la n. Held, that the possession nf ; 
the plii. was such physical possession as to attract 
the opeiaiivjii ..f S. 9 ol Hie Dp Rel. Act. not.vith* ! 
standing that (he Thakuc Ban, as a residence of 
deity, wa> open to die public (Teunon and New- 
boald,JJ.) Nakbndra Nath Lahiri v, Charu 
Chandra Bose. 44 I. C. 497. 

-8, 9— Constructive possession — Symboli¬ 
cal possesiton. 

Where the pltf. in a possessory suit is not able 
to prove his title and alleges that symbolical 
possession only was with him. the suit must be 
dismissed and the dett.'s title should not be idtcs* 
tigated by the Court. (Co.rt and Ray^ JJ.) SatyaN- 
dka Nath Misra i*. Bhbikh Latif Khan. 

21 1. C 116 

- S 9—Constructive possessiort—Landlord 

and tenant* 

The point raised is whether dispo-'sessioo of a 
tenant is an ouster of a landlord, and ihe land¬ 
lord can bring a possessory sun under S. 9ot t>he 
Sp. Kel. Act. \Chitty and N. R. ChaUerjte, JJ.) 
Akhii. Chandra Dey v. Akhil Chandra hiswas. 

10 1. C. 455; 16 C. W. N. 7lo. 

-—S. d—Constructive possession- Posses¬ 
sion of servant, not protected, 

S- 9 .if the Sp. Kel. Act is intended to provide a 
sutninaiy remedy for cases of dispossession with 
in 6 months where the Court will direct tne rcs(o> 
ration of possession irrespective of the title of the 


SPECIFIC BELIEF ACT (I OF 1877), 8.9—Co* 

I owners. 

! parties;. The possession of a servant is tha^ of his 
master and a Court has no iurisdictmo to decree 
possession in a suit by a servant against his mas¬ 
ter. The position ol archaka in a Hiodu temple is 
that of a servant of the trustee ^5 M. 631 Ref. 

I (Devadoss, J.) SRi VanauaM4Lai Jeer Swamigal 
V. Heria Vbnkataramana Chariah. 

{192'Z) M W. N. 422: 16 L. W 931; 1982 Uad. 183. 

-8. 9— Constructive possession — Suit for 

possesston—Scope of — Enquiry. 

Not only physical but constructive possession 
is sufficient to sustain a suit fnr possession under 
S. 9 of the Sp. Kelt Act. Con^tructive possession 
goes with title. {Dralte Brockman, J. C.) GULAM 
z;. Sheodin Kam 481. C. 416. 

--S. 9— Constructive possession — Disposses¬ 
sion of tenant tf dispossession of tandtord — At¬ 
tornment by tenants to stranger. 

Tnough a mere attornment by a tenant in 
actual possession to another person coupled with 
a refusal to pay rent to the propneiur aoes 
not amount to the dispossession of the pro¬ 
prietor under S. 9. y t actu.al d«sposscssion of 
teoaxt by a trespasser is the dis. ossession of his 
landlord and entitles the landlord to a relief 
under S. 9. (S/t^nr/ and KanHutya Lai, A. 

/. Cs.) Nihal Singh v. Raghuraj Bahadur 
Singh. 18 0 C. 363: 32 1. C 202: 3 U. L. J. 588. 

Co-owneri. 

■ 8. 9— Co-owners — Joint possession —Swif 

for, 

A man in joint possession in immoveable pro¬ 
perty is as much in physical p^sse^sioo ol his 
share as the entire body oi co-sharers arc in 
physical possession of the whole. Such joint 
p ossession can be restored by the procedure 
under the section if the plfi. bad been dispos¬ 
sessed in the manner and within the time men* 
lioned in the section. 19 K W R, 120. dist. {Chat- 
lerjea and Chapman, J f.) Mt. Ahmas Bibi, v. 
Reasat Shaikh. 28 I. C 670; 19 C. W N 1117. 

-8. 9— Co-owners—Possession — Explained 

Dispossession as to whole whether co-sharcr entit¬ 
led to sue for possession of his share, 

S. 9 of the Sp. Rel Act lefcr’t to exclusive pos¬ 
session and a Court cannot giant joint ixissession. 
So that a party entitled to half a share cannot sue 
for pr^ssessioii, thereof when the dispos>essioii is 
as to the whole ibtephen and Chatterjee, JJ.) 
Haki Nakain Das v. Elemjan BiBI. 

19 C. L. J. 117 : 23 I. C 618 : 19 C. W. N. 190. 

- S 9— Co-owners — Dispossession —Swif on 

the strengtr of possessory title. 

Where one co-sharer has been cultivating one 
field and another co-sharer other fields, one sharer 
cannot dispossess the other against his wdl from 
the field ot wh>ch he has po>sc>sion. 108 P R. 
(889 (1) a* d 13 P. K. 1910 (2t referred to. Though 
the dispossessed co-sharer in'ghi have sued under 
S. 9 ol the Sp. Rel, Act he is nut bound to do so 
and he can rely upon his possessory tide even 
after the period of o months has expired. (Sctf//- 
SmitH,J.) Ganbsa Mal v. IBKahim. 

63 1. C. 669 : 104 P. B. 1913. 
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•SPECIFIC BELIEF ACT (t OF 1877>. S. 9—Co¬ 
owners. 


SPECIFIC BELIEF ACT (I OF 1877), S. 9—Besular 
Suit. 


—- —S. 9— Co-iOwner% — Joint possession. 

Joint possession cannot be decreed under S. 9. 
19 C. L. J. 117, Foil. 3 M. 250 Dist {Oldfield and 
Tyabji, JJ.) B^ithan v. Kulla Vandu 

31 1 C 720 : 29 M. L. J. 760 

-S 9— Co-owners—Suit by trespasser in 

possession—Other co owners not parlies, effect of, 
S 9 of the Sp. Rel. Act is wide enough to in¬ 
clude the case ol a co-owner of property seeking 
to be restored to the possession jointly with a 
trespas er of propeity from which the latter has 
-ousted his co-owners along with him even though 
those other co-owners do not claim possession oi 
their shares. Nor are such co-owoers necessary 
parties to the suit. 19 C. L. J. 117 diss, 19 C. W. 
N. 1007 Foil. {HallifaXf A.J. C.) Ramachandra 
Fate v. Shkidar. 5 N. L. J. 151 : 

18 N. L. B. 71 : 1922 Nag. 116. 

-8. 9— Co owners ^Possession. 

S. 9 of the Sp. Rel. Act applies to cases where 
a co-owner in possession of property jointly with 
othe> co-owners is dispossessed by the latter. 
{Batten, A. J. C.) Ghoori v. Sithu. 

44 I. C. 667, 

-S. 9— Co-owner — Possession of defined 

parcels —Possession through tenant. 

A suit under S. 9 is maintainable by one co- 
owner in possession of specitic poitions of sur¬ 
vey numbers. A landlord whose tenant has been 
•dispossessed can bring a suit against a third 
party, S. 9 being applicable to coostructive po^ 
session 28 M. 288, Foil. {Pratt. J.C. and 'Hay¬ 
ward, A.J. C ) Sahibra Khyo v. Jumraomal. 

13 I. C. 180 : 6 S. L. B. 42. 


DiaposseiaiOQ in due Courae of Law. 

-8. 9—Dispossession in due course of law. 

A dispossession by a legal process or under 
provision of law which ought not to have been 
applied is nut a disposaessi n in due course oi 
law wiibin S, 9 of the Act. {Stephen and 
Chatterjee, //.) Roshamullah v. Hazik Mahmud 

18 I. C. 727x 

— B 9— DisPossessif^n in due course of law. 

Plaintiffs Nos. 1 and 2 were in possession of 
the property in suit through there burgadars the 
plaintiffs Nos. 3 and 4. But in a suit brought bv 
the deit. against ihe plffs. Nos. 1 and 2 the latter 
falsely stated that they were not in possession, 
that suit was decreed and iti ex'^culion the plain¬ 
tiffs Nos. 3 and 4 were dispossessed The 
plaintiffs theo brought this suit for possession 
under •». 9. Held that the dispossession of the 
plaintiff was in due course of law was as con- 
templaied by S 9. {Chitty and N* Chatterjea, JJ.) 
Haran Chandra Pal v. Maoan Mohan. 

111. C, 740: 16 C. W. N. 956. 


_s 9 —Dispossession in due ooursc. of law 

—Ejectment by landlord. , 

A third person who dispossesses the landlord 
between one tenant's quitiiog and another 
tenant’s coming in can be ejected under S. 9 of 
the Act. {Parlett, /.) San Hla Baw v. Hla Paw. 

37 I. C. 20 : 9 Bar. L. T. 172. 


Begular Suit. 

-S. 9—^ Regular suit — Revision. 

A High Court will not inlerlcre m revision 
.vhen tnere is another lemcdy open to the appli¬ 
cant and therefore u-j application lor levision of 
an Order of dismissal of a suit under S. v will lie 
inasmuch as tbe plaintiff has a remedy oy a 
regular suit on title. {Tudbalt, J.) IJamanand v. 
SHEO Bala. tiS c. 809. 

-8 Q^Regular suii’^Wrongly dealt with 

as under S. 9~Appeal Procedure. 

Where a suit based up^n title is wrongly dealt 
with by tbe trial Court as a suit ui.dei S. 9 ol Sp. 
Reli, Act the decision is appealable and the Ap¬ 
pellate Court should send it back to the Inal 
Court to bf* dealt with as a suit upun tiile, and not 
dismiss the suit in brto, \Tttdball, ana Abdul 
RaooJyJJ.) Nakain Oas v. Hbt Singh. 

40 All 637 : 46 I. C 923 ; 16 A. L. J 611. 

-S. 9~-Regular suit~Plffs. failure to 

prove title^Relief under S. 9 if cun be granted. 

A person who sues for pos>ession on ihe basis 
of his title cannot get a dcciec loi p i^,session 
under toe first paragraph of S. 9. {Richards, J.) 
Pal Ahik v. Asghar Husain. 10 1. C. 146 : 

8 A L. J. 404. 

, “”S. 9—Regular suit-^Suit on possessory 

title—Defences to. 

In a suit based upon possessory title the deft, 
may have grounds for opposing the claim not 
open to him in suit brought by the real owner*’. 
{Kumaraswami Sastri and Phillips, JJ.) Ven- 
KATASAMl NaICK P. KaLI SAMTAN. 

33 I. C. 167 ; (19161 IM. W.N. 110. 

-S. 9~^Regular suit — No bar to — Suit for 

mesne profits. 

A suit for possession under S. 9 of the Sp Rel. 
Act is no bar to a subsequent suit for n esue profits 
I as the causes of action are dj'Serent. {PrideauXt 
I A. J. C.j Janardhan Ganesh v. Ramchandra. 

46 1. C. 886. 

i 

--8. 9 —Regular sui*—No bar of. 

S. 9 of the Sp. Rel. Act is no bar to a suit for 
possession agamsta trespasser instituted beyond 
6 months after dispossession by a person who has 
been in peaceful possession of his Uod even for a 
period short of Ihe statutory period of l2 %ears. 
{Chamier, C. J. and Sharfuddin, J.) Sahodka 
Kuer V. Goberdhan Tjwari. 

1 Fat. L. W 327 • 2 Pat. L. J. 280 : 

39 1 . C. 468 : (1917) Pat. 164. 

-8. 9—Regular suit—No bar to, 

A person not suii g under the section when 
first dispossessed, ran after the summary relief 
under the section is barred by time to file a 
regular suit for eiectroent under S. 110, Evidence- 
Act. As soon as he pr >ves dispossession, the deft 
must prove his title. {Mulhck and Atkinson. JJ.)> 
Haradhan Mandal Modak V. IswAR Das Mar- 
WARi: 2 Pat L. J, 61 ; 38 I. C 797 : 

3 P»t L. W. 258- 

- “S. 9— Regular suit- No bar id. 

No one though entitled to sue under S: 9 ''f the 
Sp. l^el. Act is bound to do so and he can' always 
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fiPECffiC BELIEF ACT (I OF 1877), S. 9— 

Beview. 

brit 8 a regular suit founded on title either in 
adcli ion to or instead of ihe suit under that 
sectioD (Pufletl, J,) Mg Lu Mg ?• Maung Maung 
Pu. 7 Bur. L. T. 10 : 23 1. C. 3t>7 : 

7 L. B. K. 88. 

Beview. 

-S. Review. 

A decision passed forthwith in a suit under S. 9 
is D t .'pen to ^ev 1 e^A bv S 9 Itself 
Aiyar, J Chidapatri Somwya In re. 

31 1. C. 307 : 2 L. W. 1067- 

Soop? of Inquiry. 

-S. 9~^^cope uf ttiqutty— Deft,‘s right to 

set up title. 

In a suit under S. 9, the deft, will not be allow¬ 
ed to pKad or to piove lille in himscii as he 
would be entitled 'o do in suits ai a«t Irom S. 9 ot 
this Act. In the Utter cla>s of Cases, the deft, will 
be alLwed 'o plead ai-d prove title but if he fad- 
to do so plff. can get a decree even though be is 
able to prove ooihing irijic «han posstssion by 
hiiiiseil ot the property in suit up-to-date or eject 
mt :n by the deft. {Piggott.J.) Makhuoom 
Baksh bHAH V. Hashim Ali. 29 I. C. 210. 

— S S^Scope of inquiry —Suit for posses¬ 
sion and for datnages if lies Appeal against dt- 
cree in such suit whether ath^ved. 

A claim for dam<.gcs ought not to be joined 
with a claim lor recovery of possession unoer 
S. 9 of the bp. Rel Act. Where such a claim is 
joined and a decree ia passed in the suit an appeal 
lies from such a decree, {Piggott, J ) Nazir 
Ahmad v, Abid Ali. 11 1. C 38 : 8 A. L. J. 910 

■■"S. 9—Sco^ of inquiry. 

Prior peaceable jx) se.s ion furnishes a good 
title as aga nst a mere trespasser. If a true ii:lc 
may be defeated by twelve >ears’ adverse posses¬ 
sion bv a trespasser, there is no hing shocking to 
sense of justice in a leg slaiive rule ihai the 
period Oi limi'aiim f<jr a suit by a mere tres¬ 
passer or squatter to recover posscs>ion should be 
SIX months from ihe d ite of his disjo scision. 15 
C. W. N. 163; 41 C*«I. 394 Dist {t^tc/iardson and 
Suhrawar iy, JJ.) Naua Kisho^^b Tilakdas v. 
Poka Bewa. &0 Cal 23 ; 1922 Cal. 198. 

- S. 9— Scope of inquiry. 

Only possession and disp issessioo is to be 
proved by pldiitirt under S. 9. Sp Rel. Act and 
not tiiie. {Fletcher and Wainislcy, U.) H*»i 
Mohan Roy v. Khalil Behakv. 48 I. C, 433. 

- B. 9 —Scope of inquiry—Suit for posses¬ 
sion. 

Merc previous possession is sufficient in a suit 
under the sccti n. {:^andetson. C. J.. Woodroffc 
and Mookerfi, Jj.) RamachaNdRa SlL v. Raman 
MANI Oasi. 38 I. C. 89u: 20 C. W. N. 773. 

-S 9— Scope of inquiry — Jurisdiction — 

Enquiry into title, C. P. C.. 5'. 1 fS 

The Court has no jurisdiction to go into the 
question oi title in a jrO'Sessory suit under S 9 
of the Sp. RcI. Act and an order against the^plff. 
found to be in possesaion within six inon.hs on 
tlie groui d of want ot liilc is without jurisdiction 
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of Inquiry. 

and is levis^ble under S. 115 of C. P. C. {Chifty 
and Ttunon. J J.) DOYAL Samonta v. Up- 

knDKA Nath SamoNTA. 18 I. C, 298: 

17 C. W. N. 601, 

-S. 9— Scope of inquiry^ Liinttaiion Act, 

[XV of 1877) Alt 3 

T"e only pcint 10 be deieimined in a suit un- 
d^r S. 9 of the Act is whether the plaintiff was 
di-posse ssed and whether the suu is brought 
w i hin SIX inoi ths from Ihe date of di'>poss^^ssi''>n 
'>ut if there was no pos-ejsi* n of the plaint ffs 
and ihcreioje no dispossession, the suit must be 
dismissed [Jenkins, C. J. and Chatterjee, J.) 
Jenan Chandra Nag Das v. Loch Mohan. 

13 I, C. 541. 

-8. 9— Scope oj inquiry — Suit against 

trespasser. 

Plaintiff sued for possession describing delend- 
ai as t' espassers. The dcfcnd'tnis rej 1 ed that 
ihev were not ticspasseis but had acquiied a good 
title by sale. This sale on which they relied was 
then impugned, by ti e plaint ff and shown not 
to be binding on him loasiimch as it was nnt for 
his benefit. iitUi, ihat the defendants were shown 
to have no title and ihe plainiiff wasei tdled as 
a matter of right with^'ut havi- g lo prove his 
own title. 78 R. 191)2. Knll. 17 I*. R 1912 Ref. 
Abiiul Rtioof and Hanison, JJ \ Amar Chanu r. 
Ram Rakh. 67 I.C 941 2i : 3 Lah. L. J. 402. 

- B. B—Scojic of inquiry. 

Ill a suit under S 9 the Court can only enquire 
whether ihe plaint-ff was in actual peaceable 
occupaiion a> d was forcibly disp sses-ed wiihin 
six months 1 core suit. \Sadast\'<i Aiyar and 
spenicr, JJ.) Uamamvkthi v. KunchunvakthY 

VBNKAIA SlTAKAM CHANDRA KoW CARU. 

22 1- C. 279; (1911) M W. N. 96. 

-S, 9—Scope of inquiry — Illegal possession 

—Evidence Act, s. liO— Raiuie of possession — 
Presumption. 

Sec’ioii 9 of the Specific Relief Act in no way 
controls ihc operaiirii ot S. 110 of |he Indiaiv 
Evidence Act. It has oo concern whatever with 
iitiC but IS merelv a law (or restoring a possession 
which has been di turbed oiberwi>e than in due 
accordance with law and it can properly be used 
to eject even a true owner who hasdi»tuibcd a 
peacef'd po^sesslon. The possession wh ch at- 
iracts the presi motion of ownership is jnridic'»l 
posrCssioQ obtained nee vis nee ctani, nee precarto^ 
ab a'^t^ersat io and it stands valid aga ns' all 
the wprid except the person Icg^^liy entitled. 
(Sf<in>K)rj, A.J.C) Sambhasheo V. Mahadeo. 

27 1. C. 606 : 10 N. L. B. 188. 

-S. 9 —of inquiry—Dtcision in a 

suit under section. 

In a >uit cxpicsslv brrught under the section, 
neidier the Cnuri nor the defendant has any 
P’>wer to enlarge the scope of that suit or lo treat 
it 3 is it it were an ordinary suit resting on ground 
of tide {k’nnhaiya I^l, A. J. C.i Mi’HaMMAD 
Haidar v Wazik An. 41 1. C. 974: ^0 o. C. 2S7. 

-S, 9 — Scope of inquiry — Ptaintiff entitl¬ 
ed to decree on admission of defence—Cause of 
action. 
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^PECIKIC RKEfEF ACT (I OF 1877), 8. 9— 

Soope of Inquiry. 

The question whether there is a cause of ac-' 
tion or not d)es not depend up n the admission 
ot the defendant, Wnere Ihe plaint disci-ses a 
causa of action, the plaintitf is entitled to get a 
decree on the ad nissionoi the defence. [Riss, J.) 
Baul Oas Misra V. Digambar Kuki. 

65 I. C. 644: 1921 Pat. 297 

-S. 9 —Saope of inquiry—Suit for fosses- 

sion~Oc upancy ughi. 

la a suit on posse«Jsorv title the Court decrees 
the suit o >ly when it hnds the plaintiff in peacffnl 
cpossess'on before di'^p^ssessi m, the plaintih’s 
previous possession being in law sufficient proof 
of title. In a suit under S. 9 of the Sp. Rel. Act, 
the Court is empowered to go only into the ques¬ 
tion of dispjssession within six months befee and 
not into he deft.’s tnle. 20 C. 8^4; 26 VT. 814 Foil. 
{Pratty /.» Ma ‘=5aw v. Maung Sawe Gan. 

1 Bur. L. J 165: a L B. R. 416: 1923 R. 84. 


SPECIFI; RELIEF ACT fl OF 1877). 8 12. 

that all these constituted material irreeu- 
laritv so as to necessitate a retrial tReid, ‘c 7. 
a*hd R»iiiga*i, J \ O’Bhten o. Abdul Rahman 
28 P W. R. 19'2: 13 1. C 6: 14 P. L. R. 1912. 

-S. 9—Joint possession-Decree for, not to 

he given. 

In a suit under S 9 of the Sp. Rel. Act it is not 
open lo ihe Couit to decree loint pO'Sess’on 29 
M.L.J. 76<* F II. 19 C W.N. in7» Rei. [Devadoss, 
J. ’-'RI VANaMAMALAI ]EKR SwaMIGAL V. PtRIA 
VBNKAT^RAMANA ThaRIAR. 

U922) M. W. N. 422 16 L. W. 931: 1922 M. 188. 
S. 9—Cause of action. 

Seeking remedy by regular su't wiihin 6 
months Hoes not alter nature of suit and does 
not turn .suit into one under S. ji. {Parlett J.) 
Mg Lu. Mg V Maung Maung Pu. ’ 

7 Bur. L. T. 10: 23 I C. 367: 7 L. B. R 88. 


HisoellaPtiOQB. 

' “ S. 9— Possesston—Suit on invalid title 
—Mortgage of jcoupancy holding, 

A person who has taken a usuti actuary mort 
sage over an occupancy holding, in contraven¬ 
tion of the provisions of the law, will not receive 
the assis'ance of the Courts in a suit for »cc very 
of possession based on title, socn liile being 
■exHypothesi invalid. Tne mortgagee could how¬ 
ever sue to be put back into possession under 
S.9 oi the So. Rl. Act without pleading htr tills at 
all. {Pigsot and Walsh. JJ.t ‘=sheo Zookkokki v. 
Mr. Kausilla. 20 A.L.J. 973 : 1923 A. 81 {li. 

-8. 9-Sm'/ for possession of land and 

^:rops^Decree -Removal of crops before execution 
—Subsequent suit for damages. 

Plai -tiff obtained a decree under S 9 of the 
Sp. Rei. Act, for possession of certain lands with 
crops. Toe crops had been removed in the mean 
■time before execution. The plaintiH brought a 
•suit f ir recovery ot the price o| the crops Held, 
that the defendants could not by cult ng and re* 
moving (he crops annul the etfect oi the posses¬ 
sory decree, and that tney were hable though 
Ibev denied plaintil) s title. {Rtohards, C. 7. and 
Tudball, J.) Munna Singh v. Ausan Singh. 

41 All 108: 48 I. C. 422: 16 A L. J. 924. 


8. 9"^Persons dispossessed if should be 

■co-pl^fs. 

It IS not nece-^sarv that all dispossessed persons 
must be co-plain iff's m a suit in ejectment agai¬ 
nst a trespasser. It is enough if they are part es 
either as plaintiffs or as defts. {Mo'^kerjee and 
Carnduff, U.) Debendra Nath v. Bindhubala 
Oasi. 13 I. C. 125. 

-S. 9-^Possession of adhiar —If Protected. 

An adhiar is very largely a tenant tor th^* pur¬ 
pose of the Sp. Rel ef Act. iWoodroffe and New- 
bould, 7/J Deb Nath Das v Ram Susher Bar. 
j«an. 311. C. 679. i9 0, W. N. 1206. 

_^8. 9—Suit under— Material irregularity 

-.-R.'trial. , J o 

Where in a suit for possession under b. 9 the 
Coati misunderstood the plaintiff’s posi'ion and 
ignored mate iai evidence, and did not distin¬ 
guish between possession and use or occupation. 


I - S. U —Suit for delivery of specific move- 

\ ables. 

I In order to enable a person to obtain delivery 

of specific m vcable propert% by su t and ento»ce 
rhe decree ob>aiiied by the stringent methods 
provided in O 2! r. 3l of -he C. P Code, he 
should allege and prove facts which give him a 
r ght to co.iipei the delivery of the specific move- 
abPs under the provision . f S. 11 of the Sp. Rel. 
Act. {Wallis, C. J , Ayiing aud 'iadastva Aiyar, 

JJ.t VenkataSubba Kow V. The Asiatic ^t^am 
.^Javigation Co. OF Calcutta 39 Mad 1. 

« , 29 M L. 4. 342; .j915) M W n. 644: 

2 L. W 806: 30 I C. 840: 18 M. L. X 236 (F.B ). 

[On appeal from 24 I. C. 676.] 

--8. 12—Contract for sale of land—Time 

—Rehef against stipulation. 

Courts of equity l-mk at the substmee as 
distinguished from let'e'S of agreements and ad¬ 
minister iusiice accordingly ; but the. would not 
exercise thei*^ jurisdiction where the parties have 
expiessed their agreements in clear terms unless 
the parties have subseguenily waived them. (Fis- 
count Haldane ) St^edman v. Drinkle 

33 I. C 323 : 86 L. J. p. c. 7’9(P.C.). 

Sb 12 and 17 —Suit for balance of mort¬ 
gage money. 

A suit 10 recove' the unpdd conside-atioo for 
a mortgage is a suit for specific perfoimance of 
an agreement to lend monev on a niortg-ige and 
has been held not to lie 2 M. 79 ; 43 C. B9 FcjII 
{Abdur Rahim and Habexctll, JJ .) RajaGopala 

»IYAR V- DawOOD KOWTHER. 37 P R 1918 • 
66 P W R. 1918 : 45 I, C. 161: 124 P L, R 1918. 

-Si 12, 18 and ^’'—Puroha'ier"s right. 

A purchAser may sue for sDecibc performance 
and ask for an enquiry into the title.bv the rxsult 
of which he will bo bound {Wallis, C, J and 

Ayiing, J.) Madurai Chetty v. Babu Saheb. 

62 I. C 971. 

-8. 12—Co«/rac/ of loan —Specific pe^for- 
man<e —Form oi decree. 

Ordinal ily a suit cannot be brought for specific 
performance of a contract to pav money. But 
the case of a vendor ts an exception to the 
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SPElIFIC belief act a OF 1877). S. 13. 

gcnciai rule and the Couit will grant a decree for 
iipcciric performance oi his coiUiaC' agaiost the 
puiclia'er. The lorm of the decree is that the 
plh. be al libeity 10 prepare and execute a con> 
veyai ce lo the deft, as an escrow to be oeliveied 
to the cleit. on payment of the puichase money 
wi.hii! the time Inniled and the deft, snould pay 
the purchase uioi ey alter me convc>ance is 
ready, it the contract that the puicoa^e inuoey 
is to be paid betoic execution ot the cooveyance 
then the decree masi be made accordingly, 
(Walhs.C.J. and Sesha^iri A-yar J ) Bhashya 
KAKLU Naidu V. Nunuambakkam Andalammal 

M. W. ti3o : 0 L. W. 1 . 

49 1 C. dd5 : 35 M. L. J. 89. 

-88. 12 and i\i—Agreement to ^ive land. 

Where a deicodaot agieed lo give land lo 
plainoH who was to help him in recovering it. 
held, (he agreemeot siioulu be speciheaUy en* 
forced because me breach oi ii could not be acie- 
quatcly cumpciiSated lor. by money [hrtdtaux, 
A. J, C.l ShhIkam V. Babaji. 1023 Mag. 47. 

-“ 8 . IZ-'Reporl of Jury—If can form basis 

of suit. 

A report of a jury constituted under S i39, Cr. 
P. Code, does not amount »o a cooiiact be'wecn 
the parties and cannot be made a basis for a sun 
for .-pecinc pcrtnrniance. {Jwnia Prasad, J.) 
ShboNarain TbWARi V. Sakhi Chand Sahu. 

36 I C. 417 : 18 Cr. L. J. 3o5. 

- 8 — Explanati'^n—Scope of. 

If a man promises t<i deliver land lor ao agreed 
price and tdils t > fulhl his promise, the Couit 
can djcree spccitic pcforinaiice of the contract 
{lioomey, J.\ Ma cack Kyaw v. Magang. 

27 1. C. 732 : 6 Bur. L. T. 101. 

-Ss. 12 (c) and 64— Injunction where pec 

jifiiary compensation is atlcquate —bu/c of shares. 

Injuiictioo should not, as a rule, be granted 
where pecuniary C iinpensation would g«ve ade¬ 
quate reliei. The sale of >hare'» hi id as secuiiU 
by the dell. Co. lo which plff. owed large sums, 
could not bo leNtrained by an mjunciion (Pa*- 
letttJ.) SOLIAPPA CHETTV V "sOLI.AI'Pa Chetty. 

11 I. C 807 : 4 Bur. L. T. 165. 

—-Sb. 14 and 16— Contract — Vendor and 

purchaser^^pectfic performance-' Deficiency in 
property lobe purchased -K^ompensation 

In exeicising its jurisdiction over spccfic 
pcfform.ince a Court ol Kquitv looks at the sub¬ 
stance and not merely at (ho lener ot the contract. 

If a vendor sues, and is m a pO'itioo to coiivcv 
Substantially what the purchasci has contracted 
to get, the Court will decree specific pciformince 
with compensation for any sniall and imma¬ 
terial dehcicncy, provided that the vet dor ha> 
not, by misrepresentation or o herwisc, d^^entnl- 
cd himself to his rcinody. If ihe purchaser is 
suing, he may elect subject to conditions ol hard¬ 
ship to take all that he can get, and to have a 
proportionate abatement from ihc purchase- 
money. This right at'plies only to a deficicncx 
in the subject-matter desenbed in the contract, 
but not to a claim to make good a representation 
about that subject-matter made not in the contract 
but collaterally toil, in which c.ise the remedy is 


SPECIFIC BELIEF ACT (I OF 1677). S. l4. 

recission, or a claim for dan^ages for deceit 
where there has been fraud orior breach of a 
collateral contiact it ihere hasbceosuch a con¬ 
tract. [Viscount Haldane.) Ruthsrfokd v, 
Acton Adam-. 

32 I. C 47 : 84 L. J. P. C. 238 iP.C.). 

-8. 14— Agreement to sell immoveable 

property - Property charged before sale — Purcha¬ 
ser entiiled to compensation 

In a suit for speefic performance of a contract 
tostlleveoif the plH knows that the*e was a 
claim against the defendant for maintei ance, 
(heie would be nothing in that fact to put the plS 
on notice that there was an ii cumbiance on the 
suit property, and even it the dcfeijdani sold the 
property be would still be liable to provide main* 
lenaiice out ot the sale pioceeds which w'ould in 
spite Ol the sale retain the cha acter ot the ances 
tr<tl property. The case comes within S. 14 of 
the specific Keliel Act and the plaintiU is entitl¬ 
ed to cumpeosalion lor the burden which is im¬ 
posed upon the propeity he contracted to buy 
ow'ing to the decree passed for mainienaiicc. 
{iMacleod. C. J. and Clump, J.) Chhotabhai. 
Hirachand r. Maganabhai Naginuhai. 

1923 Bom 271. 

- - 8s 14 and 15—'Description by boundaries. 

Where (he proi>eity agreed to be sold was 
clearly described hy boundaries, nun-bets and 
area, but was found on measuiement to be incor¬ 
rect in area the purchaser cannot claim specific 
pciformance with compensation for the area by 
which uie property was tound to be less. (Scoff, 

C J and Haywar'i, J.) Tata Industrials Bank, 
Ltd V. Kustomji Hykamji Jbbji-bbhoy. 

67 I. C. 957 : 33 Bom. L. B. 649. 

-8. 14-Ct)«fracf to sell portion of joint 

family property—Specific performance. 

Where the vendee of a ^ha^e of joint family 
property bought it on the assurance ofthe vendor 
that he was competent to sell the propertv held 
by himseli and his co-sharers. H-ld, that though 
Ihe vendor was not competent to bind his co- 
'•harers specific performance should be decreed 
.against his own share ol the property a- d he 
could i>ot escape the obiigalion because he had 
acted in excess of authority 11 C. L J. 346 Rel. 
[Mookerjee and Walmsley, J J ,\ Shama ChaRan 
Kotal V. Kumad Dasi. 

42 1. 0. 378 : 27 C. L. J. 6U. 

-S 14. C.P.C., 0. Agreement to sell — 

Price not fixed. 

Tn ca'ics where lhe«-e is an agreemert to sell 
but the agreement >$ silent as to the price, it is 
the duty ot the Court wtdlc ordering specific per¬ 
formance to determine bv itself or through a com- 
•mssioner the price which should in reason be 
paid. An agreemen' for the sale of a whole 
house ma* be enforced specifically lo the extent 
of the vendor's share therein when it is found 
that he is onlv part owner of it. Rattigan and 
B’^adon, //. Sat AMAT R.vi v, TuLSi D^s. 

71 P. L. B 1914 : 22 I. C 617 : 109 P.W.B. 1914. 

-8. ii —A p plica hilt ty of — Dtficiency iff 

extent’—Execution of conveyance. 
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SPECIi-XC BELIEF ACT {I OF I877K 8. 14. 

The rule enunciated iu S. 14 holds good even 
where tnedeh lency in area is discovered after 
the execuiion of the coiive>ance aud »he vendee 
is entitled to c< cnpensatK n. [badastva Aiyar and 
Napier, JJ.) Ganca Venkatakeddy v. Jamal 

AHMEO hAMIB. 

38 M. L J. 133 : 16 K. L. X. 364 : 29 I. C. 3P4 : 

(I916J M. W. N. 41(2. 

■ -8. 14—Covenofj/ of title—Compensation 

not usies^able %n money—Enforceability of con 
tract, 

Ti e vendor under a contract to sell lands 
undertook to give security against any claim set 
up by the reseraioners in iuiure Htld that the 
contract cou<d oo^ be ^pecihcally enlorced as the 
portioi of it relating to security can not be cutn* 
pensated lor m m. no under S. 14 ol the Act. 
{Ayling and Hunt.ay, JJ.) NaRAYANA Pillai v, 
Alamelu AcHi. 27 i. c. 449 

— -S. 14— Alienation of property contract¬ 

ed to be sold before performance. 

A Contracted to sell laud mentioned in a '^ale 
prod imation but before he cuuld sell 
it, a portion of it had been alienated. Held, that 
speciuc performance of the contract c n>iotbe 
granted under S. 14, S )ecihc Keif Aci. {IValiis 
and Sankuran Nair^JJ.) Kota KkishNayya v 
Matheri Subk-.ya. lO 1. C. 678 : 9 M. L X. 318. 

— - Si. 14 and 16— Application, , 

Sections 14 and 15 of the Sp. Hel Act reier to 

case^ where the inability to pertorm ttie whole 
comract w^siiot contemplated by the contracting 
paities ; ihey do not apply to the caue wnere the 
obstacle to (he full performance is known to the 
parties and no provision is made lo meet it 
Where the periormance of a contract is depen 
dant on the consent of a third person and such 
consent cannot be ob aiued specihe peiformance 
will oot be decreed even of so much oi the contract 
as is possible on abatement of consideration or 
even the lull stipulated consideratun. {BatUn, 
A J.C.) &AKDA PEKSHAD V. SiKANDAR. 

34 I. C. 461 : 12 N. L. B. 69. 

«—_Ss. 14, 17 and Minor—Contract to 

sell pioperty by de facto guardian — 'ipec»fi per- 
formunce- Transf ree for value Right of pre¬ 
emption if a defence to suit for specific perfor¬ 
mance. 

When ^de facto guardian contra'^ts with a 
third party for the sale rf a minor’s p openy ihe 
Cooit will not, in th** absence of sanction, direc 
the fultilment 4 the contract as agam>t the mii ors 
as this will amount to sanctioning a plain breach 
of trust on the part of the dt facto guardian. 
Nodistinc ion can be drawn between a comract 
for purchase and a contract for sale. The <1ecis-on 
of the Judicial Commitiee in 39 C» 232 i P. C.) rests 

on the broader ground that it is quite impossi¬ 
ble for the Court to decree speciBc performance 
against a minor. Tne operation of S. 27 b> of 
the Specific Rebef Act is confined to cases w^eie 
the contracts are the first insla^xo eiiiorc^abit* 
as against the parties to the contract. The liabib 
tv of a person claiming under a partv to the c-n- 
traci reals upon that antecedent liability of a partv 
to the cont act, and arises by reason of the faci 
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that as such iransferee he takes the subject to the 
transieror’s pre-existing contraciual ob'igation ; 
and in the absence of a pre-existing coniractual 
obltgaiion. it seems that the case entir* ly tails as 
against the tiansferee. It is quite clear ihat no 
conttac* can be enforced as against a tran-feree 
urles'i the transferee has notice of tl e original 
contract. Nonce r f the orig*ital contract must 
mean notice of an existing otligai on uiaer the 
contract; ai d where ibe roniraci isiistlf unen- 
Jnrceable it is in.possible lo maintain the view 
that the c«>iitract can be enioiced as against a 
subsequent tianaferce. As a rule the Court will 
not compel >pecihc performance of a contract un¬ 
less it can i xccuie the whole c niract. Wl ere. 
however, the contract is in substance d visible, 
there is noihing to prevent theCouil fiom carrying 
into effect that lari of it winch is capable of be¬ 
ing fulriIKd. Where the subsequent purchaser of 
oroperty is one who has a right. . f pre-emption 
theCourt vvil) not decree specific perioimance 
against him. {Das and Foster, JJ.) Shiekh Abdul 
Huq V. N..D. YhHiA Khan. 

! 4 Pat. 1. T. 653 : 1924 P. 81. 

'8 16 —Incomplete contralc —Specific 

\ performance not to be granted. 

Where there is no completed contract between 
^he partie . aCourt cannot decree specific perfor- 
man 'e. When plff sued to enforce specific per- 
lorinance of a contract for sale of cer-ai,ii land by 
the first a:.d second defendant and it was lound 
that ibe second defendant had never agreed to 
sell, the coi.tract cannot be specifically enfo-ced. 
{Cha>hrjea and Panton, JJ.) Ram Sar^n Roy 
V. SHOSHi Bhusan Ghose. 66 I. C. 594. 

“ 1 “ 8. 16— Agreement to sell by manager of 

joint iamtly —Contract not binding—specific 
performance, 

S ecific performance of a contract fo sell land 

bv a manager of a joint Hindu family w hich is 
' ot binding on the other memt-ers cannot be 
granted under S. 15 of the Act, as agamst the 
who’e pr perty bu‘ can be granted onlv against 
'hesba eof the alienor and that too, oo pay¬ 
ment ol the wh'Me consideration agreed upon. 
Tallis, C-J , 0/ ifield and Kumarasami ^aslri 
JJ ) Balusami Aiyar V Lakshm«na aiyar 

44 Mad 606 : 13 L W. 662; 29 U L X. 306 : 

11921) M. W. N. 816 : 63 1 C 374 : 

41 M L. .. 129 tF. B.). 

8a 16 and 16— Contract to sell whole 
house—Vendor possessing only a half — Specific 
performance. 

Where a person on behalf of himself a.d as 
"ge t for another agreed lo sell a house in 
which each of thtm had one half-share and it 
was found he had no authoriiy to sell the half- 
.hare of the other Held, that the plaintiff was 
only entitled to a decree for specific performance 
f r half of the house on condition ol paving the 
lull pr.rc agreed upon for the entire house. 
iRtfhards. C.J. and Banerji^j ) Mammi'D Ali 

V, Yawar Bi-g 29 I. C. 628 : 13 A. 1. J. 789. 

• . . 

8s. 16 and 16— Co-parcener*s agreement 
to sell—bpecifie performance. 
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SPECIFIC RELIEF ACT (I OF 1877). S. 15. 

One msinbe' of a joint Hindu fa'nilv canno’ 
agree sell j »»m pmoerty Witb )ut the mn'^ent of 
the others 4 -d such a i agree nen'.if made, cannol 
be speci'icallv enforced. (Gnffin, J.) Sbetla 
Sahai V. Thakur Din 

20 I. C. 247 : 11 A. L. J. 456. 

Ss. 15 aod 18 —Cunlract for salt bv 
manager ^Spe'tfic performance —Damages^ 

Where a person is jointly in eresied in an 
estaie Witn another oarson and deals wiih the en* 
tire property, specihc perf )r.n luce will not be 
granted agamst him an to h s share, the piH.'s 
remedy being only by wav of da n tges. {Jentiiits, 
C. f.ani SHlilKri AbuL RxHVIA.N 

V, Jad'inasdan Singh Jha, 31 l. c. 628 

16 C. L. J. 344. 

• 3 15“Co«7rac^ to sell-‘Piirdann^hin • 

woman^So titUepindenl advice—Consider dton 
inadeqtale^Straitened circu nstances —If can be 
enforced. 

Where a contract for sale was entered int ® 
witn a semi'illiterat'j pardanashin wjin in and it 
found t lat she bad no iudtipeodeHt advice in the 
matter, tout the consideration was cidirely inade¬ 
quate a id it IS also found ihat the atlegition py 
the vendee that he had paid consideration wa'» 
false, fields iha' the c <otract caonot be specih- 
caily enforced. Wnere a contract to sell was en* 
tered into by a wid iw and her executor in pursu 
ance o a power given to her by her husband’s 
will but la er on the probate w is revoked, it wa-» 
held that if the contract was one which could 
otherwise be speC'hcally eif »rced, it can be en¬ 
forced against the widow's interest in (he pro 
periy prov ded there is nothing in the olfi's con¬ 
duct an )uiitiog to aband mment, waiver or ac* 
quiescence and tnedefi.'s position has not bee i 
altcir-d bv ihe piff’s delay in bri »ging t ie sud. 
[Coxe and Teunon, J J ) Kbdar N\TH v. Manu 
Bibi. 18 I, C. 879 : 16 C. W. N. 247. 

■Sb. 16 aud 16—/ofrtf Hindu family — Ag¬ 
reement to sr.ll bv members ^If can be sbectficiil 
ly eniorcfd aiiainst share of same. 

Specific inerlormaoce of an ag>ecinent to sell can* 
not be enf jrced against toe share of an uodiv d* 
ed member of a Vlittaicshara joioi Hindu taraily 
Before parfnion the me nberi have no share to 
convey. The remedy of the aggrieved party lies 
in daina.{es against the said c ) S larer. ilb9>) 12 
B 683 Rel. on, [D. Chatterjee, J.) Jadu Nandan 
Singh v. Abd^jl Kaha.vian. 

11 I. C. 892: 16 C. W. N. 93. 

--8 \b—Contract to sell by member of 

Joint familv—Part performance, 

A person is entiilcd to a specific oerf Tmance 
of a contract by a member of Hindu family to 
sell his sha e of ihe pr ip^rtv but not to a decree 
for part perforina'ice. Conveyance of a portion is 
not such a part of the contract as he can perform 
within the meaning of S. 15 nf the Act 26 M. 74 ■ 
32 M* 320 ; 37 M. 387. di<*. 33 M. 359 ; 26 M. L \ 
576 : 27 M. L. J 409 , foil. (.Sftut'ornn Hair and 
spender, J).) Duvvua Subb\ v. Kakhtoru 
VeNKatasami. 38 Mad. 1187 ; 26 I C. 983 : 

16 M. L. T. 870. 


-- —8i. 15, 16 and 18-Con7*'ac7 for saleby 

manager -SurV 'or specific pc*formance. 

1(1 a su't for spec fic perform nice if a contract 
for 'he sale of j )int fi nilv prooe tv bv ihe father. 

It is open t »ihe Court to grant a dec'ei as regards 
(he s'are of the f it ler alone. Obiter the liabili¬ 
ty of the i^ons migot be detertnined lo the suit if 
rhe niff a»ks fo'- it ant rvahji, JJ.) 

KnND\P\SKNi Kotayya V . Gan-jakam Seshavya 
tt9l3) M W.N. 995 : 21 I. C. 778 : 14 M L. T. 495. 

— S. 13 —Con/rno/6v ^ri i»ia,?dr — iVof bind' 
ing •'« oth- rs — Right to specific perform mce. 

Where Ihe manager of a joint Hindu fimily 
cootracled t> sell lamilv lands and the CMuract 
was iijt bind ng on toe ot 'er members Specific 
perf 'rma-ice could noi be decre^-d even agamst 
the manager. 26 M 74 ; 32 M. 320. not foil. 33 
M. H 59 ref. {Wallis an t Ayling, 7/.i '^a;iah i». 
VkNKATARAMA SASTKULO 87 Kid 887 : 

16 1. C. 623 : 14 H. L. T. 199, 

- Si. 15 and 17 —Part perfcmance of con¬ 
tract. 

Specific performance of a part of the contract 
afiecting some ol tne propeit es in an undivided 
Hindu family cannot be ordered u ider S. 17 but 
in a Case falling under S. 15 the C mrt can grant 
pait pC’forma ce as. the word ''miy" in that 
•4“ciion CO I'ers a discre'ioh cp >n the C'U't. 33 
\I. 32 M 320; 26 M- 74 dist [Svidara Aiyar 

and spencer. JJ.) Govinoa ^I^ickrn r. Aptka- 
SAHAY aiyar. 3r Mad. 403 • (19I3> M.W N. 87 : 

11 H. L T. 67 : 13 I.C. 471 ; 22 H L J 267. 

■ ■■■8. 13— Ri^ht to specifie performance — 

Act does not apply after perfirmance of contract. 

A right to sp c'fic pe for.ni' Ce lies at ihe dis- 
cretl'll of iheCmit, aod can only be claimed 
«iub'ect 10 the conditions laid down m 1.3 of the 
Sp. R.-1. Act. But alter the parties perform the 
rontiact by exe''uting a sale-d» cd at*d delivering 
pK>ssessi‘iii. the flights of the pa ties are not vub- 
lert t » the Specific Relief Act but bv the Trans¬ 
fer of Hroperty Act which clearlv entires the 
pi i tiff to damages for breach of agreement. 
{Mitra, A, J C.) ShaliGram v. Na^AYaN 

4 N. L J.221. 

■ 8 15 —Scope of — Conveyance, executed — 
Effect of. 

S 15 of the Sp. Relief Act applies onlv before 
the c'^ntract ha< been e.xecuted. hui if it has been 
performed bv the execudon of a sale-deed and 
delivery of rO'Se‘«sion the righli of the parties 
are governed bv S B5 of the T. B Act. {^fittra, 
A.J. C.) Shalioram Sadashro Pande v. Nar4in. 

45 1. C. 669. 

— S 1$—Contract divisible^Specific perfor¬ 
mance as to part can be giten. 

Where a ter an agreement lo sell two plots of 
lands, it WAS discove^el that one o* them belong¬ 
ed t»ihc vendor’s wife, the vendee can under 
S 16 Siecific Relief Act claim performance of sd 
much of the contract as rel.ated to the vendee's 
own pin* with a proportion-te abatement in the 
n ice s-tt’ed upon. The qiestion whether a con¬ 
tract is divisible or not is ooe of construction 
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dependii)^ oo the facts of each case. {Ghose and 
Panton, J!,) Kkishnx Cha'Jdra Dev v Graham. 
60 Cal 700 : 27 G. W. N 693 ; 1923 Cal. 694. 

-S 16— Contract for sale of land — Co¬ 
owners—'Specific performance of portton. 

When some persons co nbioe t) sell pro¬ 
perty, which some of them own in part with * 
other pef'Ons individnally, the vendee csn cUitn ■ 
enforcement oi the contract as asamst som^ por¬ 
tions only of the pr ipertv, if the portions claimed 
can reasonably be enjoved independently of the 
remainder. iAbdur Rahim and Oldfield, JJ.\ 
SUBRAHMANIA AiYAR V. KaLYANASUNDARAM 

Aivar. 53 I.C. 283. 

-S. n^Specidc perfonnanoe—Variation 

of agrtement. 

Where the pill, called upon the deft, t' per¬ 
form a c;)niract dilfe ent from the real agreement 
between them, he cannot clahn performance 
thereof. {Afookerjee and Beachcroft, JJ.] Raja 
Baikunth Math v. Benode Behari 

61 1. C 13 : 29 C. L J. 256. 


; SPECIFIC RELIEF ACT (I OF 1877). 8. 19. 

I 

Possession ol property by the mortgagee after 
the mO( tgage term is over does not render the 
mortgagor’s title to the property defective and he 
can compel a lessee to accept specific perfor- 
i mance of a contract of lease. {^ar,ders w, C J. 
' and Panton, 7.) KuNJ Behari Ghose v. Lalit 
MojUN Singh Rov. 60 I. C. 164. 

-8. 18 —Specific performance — Concur¬ 
rence of other persons. 

Hlff. Contracted with deft, and his landlord that 
plfi. Would give a plot of land to the landlord 
in exchange tor that held by deft, under the land- 
l(jrd, that plff. was to be given actual p S'ession 
of the plot held by deft snd that deft, was to get 
an equal plot from the landlord out of the lands 
got bv him in exchange from plff , def'. received 
the money but refused to vacate. Held, that on 
the deft's, landlord giving him a plot out of the 
lands given bv plff. m exchange, dcit. was b> nnd 
to vacate and give posscss'on to plff. {("haite'fee 
and Newbould, 77.) Kangali Debi v. Ichamoyi 
Debi. 35 I. c. 840. 


——8s 17 and IS^Void transaction — Sanc¬ 
tion — Driving third party to suit, 

A Cou>t cannot sanction a transaction devoid 
of any legal effect, nor can it compel a purty to 
do an act the effect of which would be to compel 
a third party t > bring a s 'it. {sundara Aiyar and 
Spencer, 77.) G >vind N^ickrn v. Apathsahaya 
Aiyar. 37 Mad. 403 . (19l2i M. W. N. 87 : 

11 U. L. T. 87 : 13 I. C. 471 : 22 M. L. J 267. 


-S 18 —Contract of sale—Compensation 

for misreprestntalion as to subject-matter. 

If a vendor sues and car convev substantially 
what the purchaser has contracted to get the 
Couit w ll decree specific performance with com- 
pensaiion for any small and immaterial deficiency 
if the ve-'dor has not. by misrepresentation or 
otherwise disentitled himself to bis remedy. If 
the purchaser is suiu:?, he may elect subject to 
conditions of hardship to take all that he can get 
and to have a proportionate abatement from the 
purchase-money. The right does not apply to a 
claim to make good reoresentation about toat 
subject-matter made, not in the cont*-act but 
collaterally, in which case the remedy is resets 
sion, or a claim for damages for deceit where 
there has been fraud. In cases of specific per¬ 
formance a Court of Equity looks at the substance 
and not mertlv at the letter of the contract. 
{Viscount Haldane.) Rotherford v. Acton 
ADAMS. 32 I. C. 47 : 84 L. J. (P. C.) 238 IP. 0.) 


_ 8 . 18— Contract for sate by disqualified 

person -f^ubsequent removal of disqualification 

^A^judiment-debtor selling the property whde 
the C aiector is exercising powers under S. 326- 

A c P C must convey the property to the pur- 
chase'r after the Collector’s management ceases 
and his incompeieoce to sell tr is /emoted 34 B. 
175 Dist [Sctytt,C,J and Russell, J.) Magw9am 

V Bakubai Rakham* I^har. 36 Bom. 610 : 

10 I. C. 670 : 14 Bom. L. B. 698. 

_8. Contract of lease—Specific perfor¬ 
mance—Possession outstanding. 

C D— VOL. IV 91 


^-8. 18 —Agreement to purchase property 

in sha*es—No steps taken to pay pu*chase nioney 

— Right to specific performance 

Where a'l agreeti ent lo purchase is, through the 
inability of one of the part-es to find the tmicbase- 
moi'Cy, pract cally abaodonedy he cano d turn 
round and claim specific perf«Tmai.ce though he 
mav beentiiled to recover any advance that he 
m'ght have paid [Hookerfre and Casperss, 77.) 
Madan Mohan Singh t. Gaja pros*d -inch. 

11 I. C. 228 : 14 C. L. J. 169. 

-8. 18 [A)~Contraci Act, S. 56. para. (2) 

— Agreement to re convey land purchased at 
Court auction. 

Where the deft and purchaser at Co'^rt auction 
agreed to con* ev the prooerty purchas^'d to plff. 
after applying for caocellation of the s<.le. on con- 
d'tion nf the plff. depositing Ks. 100 before a 
certain date, and failed to get ch** sxle cancelled 
according to the agreemei t in spite of the piff.’s 
depositing the sura, held in a suit for specif 
performance of the contract, that ti e deft.’s faiinre 
to apply for cancellatio of the sale did not make 
the contract imp issible of performance, that the 
deft, was still liable lo perform the contract and 
that money would not afford adequate relief 
in the case, lirpencer and Phillips, 77) Nataraja 
Fadayachi V. Nagamuthu Padayachi. 

37 I. C. 701, 

-Ss 19 and 21 (b) —CoM/rac/ to file Jama 

Wasil papers—If enforceable. 

A contract by a lessee to prepare at d file a set 
of Jama Wasil baki papers wiih the lessor every 

year falls under S. 21 .6) of ihe Sp. Rd. Act and 
cannot be specifically enforced. In the absence 
of proof of actual loss suffered, the plff. cannot 
get any relief in the alternative lor dainagt-s in 
the suit for specific PCiformance of the co' tract. 
(Flet'herand Plewhould, JJ.) Bhagwandas v. 
Surendra Narain Singh. 42 I. C, 621. 

-Ss. 19 and 21 (a) - Contract for purchase 

of a money claim—Claim becoming barred — 
Compensation, 




1443 


CIVIL DIGEST, 1911—1923. 


1444 


SPECIFIC BELIEF ACT (I 07 1677). 8. 20. 

PIfif. lued for specific performance on a con¬ 
tract by ibe d“fts. to purchase from them a money 
claim which the piff. had against another. The 
defis. had made default and un the date of the 
suit ihe claim bad become barred Held, that 
though tne conliact was not specibcally enforce¬ 
able by virtue of S. 21 [a) oi the Si-. Kcl Act, the 
piffs. were entitled to compensa ion under S. 19, 
though the'C was no specihc prayer to it in the 
plaint 43 1. C. 990 (P.C.I Dtst. {Wallis, C. J. 
and ^penoer, J.) Ookkjee Cowasjeb Oomrigak 
V. SaBAPATHY VJODALIAR 9 L. W. 471* 

61 I. C. 908 : (1919, M. W. M- 714! 

-3 20- Agreement to pay damages^Not 

n bar for specific performance, 

Agrccincni to re u>n the earnest m mey and 
pay damages if a contract of a sale is broken 
docs Ji >t preclude a suit lor specific perf finance 
beii.g instituted by the vendve. \Martineau and 
Mott i>agar, JJ } Sadiq Husain v. Anup Singh 

4 Lah 327 : 5 L L. J. 462 : 

1924 Lah. lal. 

- S, 21—Agreement to tease—Failure to 

mention the date from which the lease is to run. 

Specific periormaiice of an agreement to lease 
camiol be decreed it the date tr-^m which the 
term is to run is nut fitted either expressly or im 
phedfy. {L'rd Attitnson.i GiRUBALa Dasi v, 
Kalidas Bhaiya, 29 M L. i. 1 : 33 O. L J. 67 : 

39 M. L. J, 320 : (1930| M. W. N. 663 : 

67 1. 0 62b : 2 U. P. L. H. {P U.i 146 : 

22 Bom. L B. 13i2 : 2> 0 W. H 320 (P. C.). 

8. 21 —C- P. Code, Sch. // Para 18— 
Party to an agreement lo refer to arbitration, 
if can sue independently on title 

A party to an agrecinoQl to refer a dispute to 
arbitration la not deoaned ir *ra bringiDg an in- 
dcpcndc.t suit on title. {PtggoU,J.) ShbobaHU v. 
UUIT Narain. 84 I. C. 490 : 12 A. L. J. 767 

' ® 21— A*bttratton — Refusal *o perform 

contract to refer to arbtlrulion. 

Refusal t * perform cuntraci to refer to arbitra¬ 
tion .111 the part of a person is a bar to a suit by 
him Only wnen the other party has not acquiesc¬ 
ed therein and thus annulled the coouaci by mu¬ 
tual coDseiit. The proper procedure for the other 
pariy to observe is to hla ihc award under C.P.C. 
Sch. II, I'ara i8. Inaction on his pan for a length ' 
oi time au-ouiiis to lap^c of the contract. 18 A i 
577; 11 B. 199 ; 12 M. I. A 112 Cons. {Stanley^ C 
J., Banerjt and Griffin, JJ.) Ram Kumar Singh v 
JAGAN Mohan Singh. 33 Ali 3i6 

9 1. C. 80 : 8 A. L. J. 66 ! 

« 

Agreement to enter into contract- 
A document which is merelv an agreement to 
enter into a contract cannot be specifically en¬ 
forced. [Marten, J.^ Govind r. H^richand. 

60 I. C. 403 : 81 Bom. L. B. S08 

I 

21-Soo^e 0 /-C. P. Code Sch. IP 

rata. 22 

S. 21 of the Specific Relief Act is limited by 
paragraph 22 ot Schedule 11 of C. P C(»dc and 
does not apply to any agreement to refer to aibi- 
traiion or to any award governed by Sch II 
C.P.C. {Mooberjee and Fletcher, JJ.) Abdullah 
V Sakiullah. 64 I. C. 804 


! SPECIFIC BELIEF ACT (I OF 1877), 8. 21, 

t 

!-8 31— Contract—specific performance. 

Formal document not executed where the par¬ 
ties agree to the execution of a formal lea-e the 
draft ot which is to be approved by them, specific 
performance can be decreed though the draft is- 
I o dr iwii up. [Richardson and Huda, JJ.) 
Bijoya Kanta Lahiry Chowdhry V. Railash 
Chandra Bhuwmik. 46 Cal. 771 : 

52 I . C. 675 : 23 C. W. N. 663, 

— S. 31— Reference—C. P. C., Sch. 11. 

S. 89 (I I C. P. C- tenders the concluding pro¬ 
vision Ilf s 2l of the Sp. Rel Act inapplicable to 
arbitrati )D agreements and award* governed by 
Sen. il. C. P. C. \Mooberjee, i hiity and Walms^ 
iey,JJ ) Dinabandhu v. DuI'GA Prasad. 

46 Cal 1041 83 C . W M. 716: 

61 i. C. 80: 29 C. L. J. 399; 

-8. 21— Arbitration — Refusal—Filing of 

suit. 

Where two days after concluding an agree¬ 
ment to refer their disputes to a'bitratmn, oi e of 
the paitics mstiiuicd the suii. Held per hletcher, 
J. That the filing of a suit wa^ not a refubai 
within the meaning of S. 2) of the Sp. Rel Act, 
Per Shanisul Hu ia, J. — Neither demand nor re¬ 
fusal need be expressed and b th may be implied. 
The insiitu'iuD of the suit in ciicumsiances which 
showed that plff. was detf*rmined not to go to 
arbitration amounted to a refus-il lo perform the 
c.mtract toaibiirate. 8 All. 57. Cons. [Fletcher 
and Huda, JJ.) Duhga Prasad Jana v. Dina¬ 
bandhu Jana 44 1. C 279 : 22 C. W. H. 362. 

-S 21, Frcvlso—^f6i7r^/iou— Revocabi* 

lity—Good and sufficient cause^Delay in com¬ 
mencing arbitration proceedings. 

When a person has agreed with another that 
all matters m controversy between them should 
be referred to arbitration, it is not open to him 
lo r^sde from the agreement unless for g'^od and 
sufficient cause. Delay of six months in commenc¬ 
ing the arbitiatioo proceedings, in the absence 
of proof that a party made anyefivrtat all to 
push forward the proceedings before the arb tra- 
to*s a.td that he was not him>elf responsible for 
the delay, is n A got'd and sufficient cause to 
withdraw from arlitration Ticrcfore. under 
S. 21 of the Sp. Rel. Act, the parly cannr t sue in 
respect of a deb* which he had contracted to re¬ 
fer. [Brett and Richardson, JJ.) Ramachandra 
Pal V. Krishna Lal Pal. 

17 I. C. 600 : 17 C. W. N. 351. 

-8s. 21. 66 and 67 —Contract of $crvice,if 

can be sPeetpcally enforced- Imunction tf can 
be granted restraining company from ditpcH' 
sing with services. 

I A servant cannot enforce a positive contract of 
’ service and he cannot obtain an injunction re¬ 
straining the master from dispensing with scr- 
! vice except in a given manner or until after a 
! particular period; his only remedy if he is wrong¬ 
fully dismissed is to sue for damiiges. [Chttty, J.) 
N. C. Sircar r. Bakabhoni Coal Co., Ltd. 
i IS I. C 888 : 16 C. W. H. 889' 

-®* 91— Arbitration—Agreement to re~ 

ftr bar of suii—C. P. C., Sch. II, para. 18. 
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The Arbitration Act applies to a case where a 
suit could be ins'ituted in a presidency towu 
if the matter submitted to arbitration wete the 
subject of a suit. C .nseqocntly the last 37 words 
of the saving clause of S. 21 of the Sp. Rcl. Act do 
not apply to an agreement to refer >0 arbiiiatioa 
in such a case. When 00 application for stay 
of suit under S. 19 of the Arbitration Act imde'^ 
para. 18 of Sch. 11, C. P. C., is made, the existence 
of the agreement 10 refer to arbitration does no' 
bar the suit under S. 21 o» the Sp. Rel. Ac», \Shah 
Din and Chevts^ JJ.) Tapessibr and Company 
V. Nasiruddin. 37 P. B. 1912 : 

15 I. C. 402: 180 F. W, B. 1912. 

-3 21— Agreement to refer to arbitration 

—Burden of proof 

Where the plea to a suit for recovery of money 
und *r an agreement is that the agreement prc^- 
vided that disputes should be referred to the ar- 
bitrati.Mi of a person named therein and that his 
decision should be b ndiog and that the plff^. had 
refused to so refer the dispute, the bur en of 
proof rests with the deft. [Shah Din and Chtvts^ 
JJ.) Udha Singh v. Beshen Singh. 

35 P. L. B. 1911 : 25 P B 1911 : 

9 1. C. 736 : 56 P. W. B. 1911 

-8 21— Arbitration—Suit pending refer^ 
ence to C P. C., Sch. 11^ para. 22. 

A contract to refer a disoute to arbitration con 
fers on the parties a right to have the question 
decided by arbitrators and not by suit It is a 
substantive right and secti-in 21 bars a suit pend¬ 
ing disposal of the reference. 33 A 315 Ref. Per 
Richard'%'J .—The repeal of section 21 by para. 22 
Sch. II of the C. P. C. does not effect aright 
which had accrued under the lormer Act, when 
the contract to refer was made before the new 
Code came into force. The death of an arbiiralor 
without disposing of the reference removes the 
bar created by S. 21 and restores the right of 
suit to the parties and the time runs from the 
date of the arbitrator's death under Art 120, 
Sch. I, Limiiation Act. [WatliSy C.J. and Sesha- 
girt Atyar^ f.) DoRAisAMi Padayachi v Vaithi- 
linga Padayachi. 41 I. C. 681: 

33 M. L J. 46. 


SPECIFIC BELIEF ACT (I OF 1877), S. 21. 

-8. 21 (a)— Contract to pay money. 

An agreement to pay money by instalments 
cannot be bpLcihcallv eniorced aod compensation 
in money lor non-performance tf the agreement 
IS an adequate relief. {Karumat Husain and 
Chamter, JJ.) 12 I. C. 9o2 : 8 A, L. J. 1282. 

-8. 21 la)— Contract of loan^Specifio per^ 

fotmance. 

A contract to lei d or borrow money on a mort¬ 
gage will iiot be specihcall) enforced ai the in* 
siaijce 01 the lender or borrower. (Mookerjec 
and Richardson, JJ.) Shaik Ualim v. Sadari- 
JAN Bmi. 43 Cal. 69 : 19 C W. i382 i 

29 I C. 621 : 21 0. L. J. 632. 

-8. 21 (a;— Contract to pay money—Specie 

fic performance, 

A suit will iKt generally lie for sptcitic per¬ 
formance ol a contract to pay money. But the 
case 0 ‘ a vend er ib an exception aod the Court 
will gram tne vendor spccinc perfoimance ut the 
contract against the purchaser. The suit Would 
be a suit for .^pccinc pert’^rmance and nwt a suit 
tor damages it me comract between the pardes 
s ipuiatcu for paymcDt by the vendee first and 
execution 01 the C'/Hveyauce bv (he vendor afier- 
waids. [Wallis, C. J. and Se^hagtn Aiyar, J.) 
Bashya Naidu V. Andalam.mal. 

9 L. W. 19 : 49 1 c. 385 : 

(1918; M. W. N 896 : Sn H. L. J. 89. 

— — 8. 21 (a)— for payment of balance of 
mortgage money. 

Where a person had advanced part of the con¬ 
sideration agreed upon for executing a mortgage 
and sued for specinc performance on payment of 
tne balance. Htld, that no speciffc performance 
sh juIu be decreed and that the lender was only 
entitled to damages tor breach 01 contract if 
tne borrower was ready to pay off the advance at 
once. li not, specihc performance Ahould be de¬ 
creed on payment f the balance. \At>dur Hahim 
an.i Stshagiri Aiyar. JJ.) Meenakshi Sunda- 
KAM MUDaliarv. Kathnaswami Pillai, 

41 Mad. 9d9 : 8 ' . W. 43f : 24 M L T. 315 : 

491. C. 291 : (1918; M W N. 8il : 

35 M. L J. 489. 


_S. 21-C. P. Code, Sch. II, para 22. 

After the enactmeot of para. 22, Sch. II. C. P. 

Code, S. 21 of the Sp. Rel. Act has no applicatioo 
to a«v agreement to reier to arbitration or to any 
award to which the schedule applies. {Twomey, 
J ) Ma Yon v. Mauno Kiya Gaing 

35 I. C. 710 : 9 Bur. L. T. 98 


_ 9, 21 —Arbitration — Scope of section. 

The proviso to S. 21 refers only to incohate 
and abortive arbitration and not to a contract 
which has been admittedly carried out. {Twomey, 
J.) San Nyein Ma Kyaw. 83 I« C. 654 : 

8 L. B* B. 167* 

___ 9 21—S«#/ on bond or contract—Nature 

^^'suit to recover money payable under a bond 

at contract is not one for specific performance ; 

it is one for compensation for breach of contract. 

iPrait I C.) SOMJI MAL V. TobO MAX.. 
iPratt.J. o ^ ^ ; 8 8. I. B. 148. 


-8. 21 (c )—Incomplete contract cannot be 

enforced. 

A contract of letting by defendants to plaintiff 
was in these terms : “ We.(detts.) agiee 10 rent 
to H. (plff.) our building under construction at 
Plot N I. 3 Ballaid Kstate tor a period of 5 years 
and 5 years’ cptioo at a monthly rent of Rs. 1,500 
from the completi n of the same subject 10 the 
conditions and emering into a regular lease. A 
deposit of 3 months' rent is paid on signing of 
this contract. ” In a suit by plaintiff f r specific 
perfoimance held, that the writing d d not evi¬ 
dence a concluded agreement as it was impossi¬ 
ble for the part'es Ui draw up a formal lease on ita 
basis The words ‘‘subject to the conditions and 
entering into a regular lease” made “the entering 
into a iea'^e ” a coodi i m precedent t (the parties 
coming to a complete agreement. The documeoa 
could no' possibly be specifically enforced It 
was merely the result ct preliminary ncgctUuoQr 
which defined a portion of (be terms 10 appear 
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in the leas*? as eventu^liv settled, while it left a 
great manv of ihe rertns tJ be ag eed upon there¬ 
after, so t tiat «he 'ifnl a<ree'Tie-ii between ti’C 
parlies depc*^ded n a regular lease w «ich was 
to be cxecuied. * M'l'leod. C-J. a^id Coytjee,J.) 
Simon Khubkn v. Haji S>iaik t Mahomed. 

24 B'lm L R. 466: 19^2 Horn. 404 

-S 21 'c )—Contract uncertain—Question 

of fact. 

Per iVooiro^e, /.—The Court wdl not en¬ 
force a contract the terms of w rjch are unceiiain. 
Unceitattitv is a quesiion of fact ali^ing on the 
dncumeni and on the oral evidence adduced. 
‘iJcnk/ns.C. /. iVoodr .ffe and Mook rjte^ //j 
J. I J. Hyam V. Me Gubbay, 32 I 53 : 

20 C W N. 66 (F. B.) 

—8.21 \o\ —Vague claim—Original claim 
unsustainable — Rt'litf on amended claim —Discre- 
lionofCouft—Meaning of. 

Where the plaintiff has asked for specific per 
formattcc of an agreement and it is lound that 
the claim v/as excessive he mav be all wed u 
succeed on ♦he basis of an altonauve cUiiii for 
a m >te limited right. But ii he gives evidence 
in support of the original claim wh eh is found 
unsustainable he cannot succeed on a different 
clai I) conita'y to his own evidence. {Mookerje^ 
and Cnsperss, JJ,\ Gaj Kumar Chand v Lach 
MAN Ram. 10 I C 603 : 14 C. L. J. 627 

*- Si. 21 (c) and 24-A — Contract — Es- 

semial terms not agreed on — Party, guilty of 
breach. 

In Ihe absence of complete agreement between 
the panics as to the esscniial terms ot the con- 
traci of le-isc, toe latter c.annot be speciftcally eii 
forced. The party breaking a omtraci is not cn 
titled to spec'fic performance thereof a d the 
other party ca > refuset > perf ir<n hts mrt of the 
contract {Robertson and Shah Din. J! S^^l- 
KHisHNA Das 1/. The Punjab National Bank, 
Ltd. 87 p. W. B. 1913 : 18 I. C 9ll . 

14« P L. B 1913. 

' “8. 21 (c)— Contract — Vague — Unenforce¬ 

able 

An agreernent in a lease'O pay a particulir 
rate of rent which's si vague as not ta make it 
clear what thf- imenli.ifi of the p rt es was can- 
D.)t be enforced. \h'trrard,S M and Harfison, 
J. M.) Ram B\ran StNun v. Pujx Singh 

55 1 C. 923 : 2 U P. L B iB. R.) 29. 

8. 21 (o )—Contract of lease in excess of 
trustee's powers will not he enfore d. 

A Court of equ’tv vvii n-M grant specific per- 
forma ice when a trus’ee has e tered into a con¬ 
tract for a leas' which is in excess ot his powers 
Or has etit< red into a contrict fir renewal which 
is u'tra vires ( Mookerjee and Cuming. J J.) Ga- 
JHND’A Nath Dvy v. vlouLvi \sARAF Hos«;ain 
86 C. L. J 48 : 27 C. W N 159 : '923 C. 130 

’' '■-8 21 (e)— Lease by trustee. 

In a suit for specific perf or nance of a contract 
its terms can be p oved even from the unregi-iter- 
ed amainamah and by oral evidence. Toe regis¬ 
tration of an amainamah is optional when from 
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its condition the parties’ intention of execatiog a 
properlv regl'tered document to perfect the les¬ 
see’s title is clear, A Court in decreeing specific 
performance mosi ascertain beforehand whether 
• he contract is enforceable specificallv a'^d does 
mtin.olve any breach of trust. The Equity 
C mits would refa<e spec’hc performance ot a 
lease entered into by a iru tee lessor of a trust 
pronf‘rtv bevond his authority. {Mookerfee and 
Hfarhcr.>ffy JJ ) Mahamad Ismal Khan v. Nunda 
Dulal Chakraburti. 16 1. C. 390. 

-B 21 (e)— Workman's Breach of Contract 

Act {Xtlt of 18591 

A c *nif act b-nding the debtor to work for the 
creditor for more than 3 years and for nn other 
person cannot be enforced under Act Xlli of 
IS59 22 1. c. 742, Foil. Vhciis.J., Emperor 
V. AMIR Baksh. 61 P L B 1914 : 

241. C. 169 : 15 Cr. T. J. 4i8 : 

29 P. W. B. 1914 tCr.) 

- 8 21 (h)— Contract embodied in docu’ 

ment—Document set aside by Court—Specific per- 
forma nee. 

Where a suit for specific pc'^fomiance of a 
contract to gram a lease was brought on the basis 
01 an agreement embodied in a ‘io/fwomn/i filed 
Ml the Court which was subsequenily set aside by 
ihe Court, Held, that there was no contract sub¬ 
sisting, which the p'aiiiiiff could put before the 
C >u t for enforcement. The plaintiff could not 
fall back uof>n some verbal agreement to grant the 
lease. {Chitty and Smi^hery/J.) JiBAN KRISHNA 
Chakravarthi V. Ramesh Chandra Das. 

44 1. C. 325. 

- 8 . 22— Delay — Discrclion of Court to 

refuse 

A lapse of nine years is fatal to an action for 
spec'fic perlorma cc unle^s the plaintiff can show 
that the defendant is entirely to blime for the de- 
lav or that the real r'ght of action had ac¬ 
crued only a short time before the prrceedings 
were instituted. {Lord Buckmasler.) Ma Shwe 
Mya V. VlAUNG Mo. (1921) M. W. N. 396 . 

48 1. A. 214 : 63 I. C 914 : 4 U B. B ft921i 30 : 

SOM. L. T. 28.PC.). 

- 8 . 92— Contract for sale of land — Delay. 

Time is not ol the essence of a contract to 
sell immoveable piopcrty unless expressly so 
s ipulated at the lime of the contract. 
Failure to keep to the d.a*es assigned will not 
prevent a party from claiming specific perform¬ 
ance unless the delay has been very gross. Case- 
law cni'tidered. {V'iscount Haldane.) Jamshkd 
Khodaram Irani v, B'^rjorji Dhunjibhai. 

40 Bom 289 : 43 1. A. S 6 : SO H L. J. 186 : 

3 L. W 239 : 19 M r j i84 ; 14 A. L. J. 925 ; 

(1916) 1 tf. W N. 929 : 18 Bom. L. R, 168 : 

93 C. L. J. 368 : 39 I C 946 : 

20 C. W. N. 744 tP C.). 

8. 22—Contract for sale of equity of re¬ 
demption to mortgagee—Onerous terms — No 
fraud or misrepresent a! ion—Grant of relief. 

Although an agreement lor sale of the equity 
of the redemition bv the def»*ndant mortgagor to 
the plaintiff mortgagee contained onerous terms, 
yet, as neither fraud nor misrepresentation pythe 
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pUiotifT was proved and the terms of the sale 
were not uDConsciooa_le, and as the plaintiff was 
not shown to have taken impioper adva- lage oi 
his position ot the detenoan ’s diHiCuhits, the 
Court btl jw exercised a right discretn a lo 
grai lit'g a decree f^r spec*hc performance. 
{Mr Ameer Ali.) G W. Davis v. iVJaUno 
ShwE Go. 38 Cal 8U5 : 38 I. A. 156 : 

15 C W. 14. 9S4 : 13 Fom. L. B : 

(1911) 2 M. W. N. 79 : 14 C L J. 2uU : 
4 Bur. L. T. 229 : 8 A . L J. 1193: lo m L- T. 4do : 

11 1. C. 801 : 21 M. L. J. 1127 (P C., 


-S. 22— Minor — Sfcafic Pitfctn-Gnct 

No C mrt would be juslihed in emorripg speci- 
tic peitormance against a Oiinoi whto^uch ec* 
forcemen w>/uld be to his detrimeDi. {Bantrjet 
and Piggoii, Jf.) iMAMi V. Kallu. 

38 All 433 : 34 I C. 298 : 14 A. L. J. 645 


■ -a. 22— Delay—Refusal of specific petfor- 

fnance. 

A plaintiff guilty of continuous aelay is not 
entitled to a dec ee lor speciuc periuruiaocc. 
{Banerji^ J / Abdul Aziz v- Narain Das Te* 
WAKi. 211. C. 3o 

--S 22— Specific performance of contract — 

Undue ‘idvu’»tage to plff.—Harushtp to dejls .— 
DlscrtU'tn of Court. 

Tne Court can reluse specific perlorin 
ance of tue contract confeiring an undue 
advantage on the plff. and causiuU a natdship to 
the deft, not anticipated at ihc nine oi it.e con¬ 
tract {banerjty J.) Gulla Mal v. lhuni Lal. 

17 X. C 732 : 10 A L. J. 498. 


>8. 22 Suit for specific petformance or 
return of aepostt^Fns. clatm given up—bfftet. 

All agieemctil to scil being dui iuihll..d pldin- 
tifi filed a suit lur specitic peiluimancc and in toe 
atteroauve f r rcium ot deposit mucey and 
damages. Uutingthe couisc ol tne suit nc gave 
up the hrst claim. 0<> acoount ot depfeeiatiun ot 
value, ihc vendor who nad thcouRhout rcluscu to 
convey and thus commi ted a breacn of co.itr<tct, 
expressed bis willingness to exeCi-tc the convey¬ 
ance. Held uuder the circu.nstaoccs, the canlracl 
which was not pciformed wuhio the reasonable 
time fixed tbeie was a oreach ; ana though the 
suit was nled on the basis of a suusist ng agree¬ 
ment, plaintiff could wilhdiaw his ciaun to 
spectnc periormaoee and couhoe us ciaitn to 
damages, etc. and tha. such withdrawal was not a 
repu nation eniitang f-e dclcndaut to refuse the 
reiuin of the deposit ra mey. {FawctU ana 
Covuiee, JJ.) Kaksanuas Kalidas v. Chhotalal 
MoticHAND. 2j Bom L. K 1037 ; 1921 Bom. il9. 
_S 22 —Specific performance—lender 

Necessity for’-Agreement toreconvty. 

loasuutor spccihc periot mance of an agree- 
meat to reconvey it would be p.».pcr for the plff. 
to tender t.ie money or bring it into Co art wim 
hispUiiit. Bui having regard t . the lacs ihai 
the iitg.jliations went on far >ever<.l ihai 

the suu was nled belore the 3 years had expired, 
and also the fact that the defis. had been m pos¬ 
session of a portion of tue vIlaBes wuen tnev 
undertook to rec u.vey to th. pifi. the ^ou.t le.us 
ed to apply ihe strict law as to tenders and di.ec 
ed defvs. to recunvey on paytocnt of tne con 


sideiatioii m ney. [Maefeod, C.J. and Co\ajee. J ) 
TriBHOVANDAS VA.OIVANDaSI'. B^LHl'KU^D Das. 

24 nom- L K 434 ; 1923 Bom 15. 

-S. 22—Delay in comf!et<ng sale— R'ght 

tomvke time essence of conhaci—Earnest money 
— Return of. 

In a C( iiiract to j utcha^e lai d, the defei dant 
jn receipt of earnest money agreed to complete 
the sale in tw. months. This n. t being full lied 
and alter a wading of 6 n onths. plainiift CalK d 
upon ocfendani to complete the 'a e within 3 
months, tailing which he b oughi his suit 
forreiUiii of carLesi money, etc. held, he 
was entitled lo make lime the essence ot ttie cen- 
l act at that stage and was not bound to wait till 
den. could place himself in a leg^l posnii.n to do 
h s pail oi the contract. Also, the dtlendani Could 
not alter tt e suit ben g hied demand st ecihe ptr- 
l< rniaoce, but was liable t.. return the earnest 
money with inlcresi. \Sliuh, A. C. J. ar><i Crump, 
J,) Kaksanuas Pukshottamuas v. Gopaldas. 

20 Bom. L. B. 1144 ; 1924 B. 282. 

" 3. 22— Specific performance—Discretion 
of CourU. 

In I very suit for specific performance C« urtsof 
Equity have atree discretion limited by those 
Keoeiai prioci|.hs which require all Courts of 
Justice to act in acc <tdance wit h sound judicial 
prineipte> ai d Oot upon mere caprice and senii- 
inent. Wnai the Court has to l>.ok lo is whether 
in the exercise of iis discretion the agreemein is 
one w nen Ought lo be ^pecincaity entorced 
having regard to the lact whether ilic enlo.cing 
ot the contract w uld not inflict more injury upon 
the de t tha* confer benefit on the p'tf. ytitaman^ 
J.) Gang^bai V. ^onabai. 40 Bom. 69 * 

28 X. 0. 044 : 17 Bom. L. K. 303 i 

8 22—Delay — Alteration in value of 
prefer ty Dis'rtUon of Court. 

Where pitt.'s del-iv io nii g a suit for specific 
reilormaiice of cont act to grant a palni Jea e to 
him has caused a material alteraiion in the value 
ol tne prope tv, the cause led the tenants to hope 
mat the lease wjuld oever be givtu and to agree 
to pay enhanced rent in order to prevent n from 
being given, the matter is not s/air^s aMhe 
tune of me smt aod ‘jpecihc performance will not 
be granted. {Sanderson, C. J. and Richardson, 
J.) Maharaj Bahadur Singh v. Suhesh Chan¬ 
dra KuY. 34 C. L. J. 364. 

-S. 22—Discretion of Court—Grounds for 

refusal of specific perfx^rmance. 

A suit for spccmc peiforindiice of a contract of 
sale cauno’ fail merely by incomplcie dcsciiption 
OI the propenics coiit^racted to be sold especially 
when ttie property is ide"tified and reasons for 
incomplete dcscriotion are ex^l lined *lValmstey 
and Grtaves, JJ.) Janki Nath Sakkak v. Inna 
Tennessa Bibi. 57 I, 703^ 

-8 22 —Delay—Bar to relief. 

If the plJf canscN such a long delay as to the 
evidence of a^'andonment he cannot ask lor 
specific performa' Ce. Nor can be do so where 
time was o iginally or has sub>dqtienily been 
made the essence of the contract between the 
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parties, in other cases specific performance can 
be gr.«o>eci. {Mooke* jtt and Roe, JJ ) Kailas 
Chat.JKA Bahumick V Behjoy Kaula Lahi i. 

50 I C. 177 : 22 C. W. N. 190. 

- 8 . 22 — ^Jon-dtsclosure by grantee of 

default. 

Specific perforinaoce oi a contract to grant a 
lease caunoi be refused on the ground that the 
grantee did not disclose bcfoie the cent'act, Iha^ 
he had defauiied in previous transactio< s w th the 
grai.ior, [Fletcher and Smithcr, JJ.) biKENDRA 
Ki^HURE r. HashmatAli. 46 1. C. t)o8 

*-S. 22— Discretion of Court—Contrart — 

What ptjfs. must prove — Fiff.'s omisston to ten- 
dtr bala^'ce of consideratton, a suit Jor specific 
performance of. 

The re^ui lies for the plff.’s success in a suit 
for specific performance of a coniract being \li 
his periormance or his readiness and willingness 
all aloi'g lo perform the icrrns of »he contract and 
t2) his leadiness and willingMess to do aU matter- 
to be thereafter dune, a failure oi the plfi. in any 
of these lespccts will afford a good defence 
to the suit to the opposite side. K.tilurc 
of tbe piff. to tender ihe balance of ihe 
consideration for the contract cn oi before due 
date goes against him in a suit tor specific per 
fonnaiice ol the contract, in ’-pite of pipui ihat 
the deit. would not have accepted such lendci 
even if actually made. {yJoo*ttrfee ana Roe.JJ.t 
Manik Chandra v. Abhmycharan Gope. 

37 I C. 267 : 24 C. L. J. 90. 

-S. 22— Contract alleged tUflcrent fro**' 

contract proved—Damages 

When a plaintiff has alleged a contract oi 
which he sevks specific penormance and fads lo 
establish ii. the C' uil will iioi make a decree for 
spcciho peifoimaiicc of a different c nitract 
(Mookerjte and Roe^ JJ.) Nilakanta Roy v. 
Lalit Mohan. 29 I. C. 989 : 19 c. W. N. 933. 

- 3.22— Complettd contract —Su/e of im¬ 
moveable property—Honest mistiikes of trunt- 
fetet— Delay—Hardship 

Wheie a contract for sale of imniovcMble pro¬ 
perly was completed and subsequently t e pro¬ 
perly was sold lo a ihird pa ty who under an 
honesi mistake that the original transaction hati 
fallen through purchased ii. hrtd, thai his huiicst 
mistake is onground for his rests mg a in t lor 
specinc performance by the 1 t purchaser, uiile>s 
the baigaio is so unconscionable iha' its perior- 
mance would be inequitable. A delay ol one 
monlii io ihe instiiuliun of suii dv^es ont ju>l»!> a 
refasal nl relief by wav va specific performance 
(Cases ciitd.) t. lausc (o) of S. 22 of the Act con 
templates a case where the vendor has entered ii.to 
a cohtiact without full knowledge ol tne circum¬ 
stances. Meie improvidence or inadequacy is ou 
hardship unless the bargain is so haril as to be 
unconscionable and its peformaice inequitable ; 
but if the hardship were hi-,,ughi upon by nim- 
sell tne Court will not give him lehel. VVneie 
under a contract fur sale of iimuuveable prupeitv 
the t-’aiibuction was to be completed in inree 
months, within which the vendor was lo produce 
the will under which sheclai ned and whicii how 
ever, she failed to produce, tbe vendee could 
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I 

i enforce specific performance from the end of the 
1 three months, not only again't the vendor but 
I also agamst the subsequent transferee [Mookerjee 
I .tnd Beachcroft. JJ.) Haradhone Deb Nath v. 
Bhagabati Dasi. 41 Cal. 852 ; 

19 C. L J. 420 : 23 I. C. 214 ; 19 C. W. N. 89. 

-8. 22 —^specific performance—Granting of 

— Discretionary. 

I 

The graniing of specific performance is purely 
discretionary with Ihe Court and in so d< ing the 
Courts generally apply equitable consideration and 
nat merely look ai the terms of the ct-ntract. A 
I contract therefore may be perfectly valid m land, 
Net there may be a want ol equality ai d fairness 
about it, which would justify a refusal to specifi- 
callv enforce ii. [Carnduff and Richardson, JJ.) 
Govinda Chandka Chakravakti V. Nanda 
Kumar Das. 23 I. C. 910 : 18 C. W. N 689. 

-8. 22 —Power of attorney given 'o hus- 

oand by pardanashin lady — Purchase money- 

Where a cowl^act for sale was C‘»teied into by 
the husband of a pardanashin lady w'ho had 
gi veil a power of attorney audit is shown that 
• ne purchase money was far less than iha' given 
by asub*iequent purchaser and that the vanaiion 
Ol time of peiforinance of the contract was not 
assented to b the lady, held, lhat the Couri could 
refuse t > en'orce such a contract. {i\Jookefjee and 
Cnrnduff, JJ.) Janki Hershad S’ngh V. Yahia 
Hassain. 13 I. C. 637 : 16 C. L J. 119. 

-S 22-Scope. 

The circuinsiaiiccs slated in S 22 of the Sp. 
Rel. Act are illuslrati'e and not exhaustive. The 
relief undei Sp. Rel. Act lies in the discretion of 
the Coun o Iv 111 so far as it must necessarily 
jud^e, wheiher under the circum>taiices of the 
c^se, the co"tiact is or is noi an equitai>le one ; 
but il ii 18 detenniued that the contract is lair 
and reasonable and tne conduct ot the piB. has 
n ii been unconscious there is no room for such 
discretion. An agreement in order o be execut¬ 
ed must be ccitain and definite ; but that is sulfi- 
cim Iv certain which can be made ceitain A 
comract wnich alihough not illegal, is detrimental 
to the p ib-ic Welfare, should nut be cn'oiced in 
equi y, {Mookerfcc and Caspersz^ JJ.) Gaj Ku.mak 
Chanu V. Lachman Ram. 10 I. C. 603 : 

14 C. L. J. 627. 

- S 22— Laches—Mere delay not evidence 

of abandonment. 

Mere deUy, which is short by the period pres¬ 
cribed by the Ltmit.itioD Act and which is not of 
such a cnaractcr as to give rise to an inference of 
abaiidoiiinent v f right, is no bar to a suit lor spe- 
cihc performance unless it is show \> U* nave pre- 
J diced the delend.int. (1922 Lah.4bl, Foll.i [Moti- 
'^ngar, J.) GoPALi Ram p, Chaudhuri Dewak 
Ham. 1923 Lah. 694. 

-S. 22 ~ Discretion of court. 

Courts have an absolute d'screiion lo decree 
specitic per.ormaiice or not and whtic a decree 
w-mld be a source ol constant trouble a’»d tnetioo 
between the parties and might even lx:comc ouga* 
lory, Court-, o.ight not to grant it. (Mali iragar. J.) 
Ge.sua Kam V. Hkh Chander. 1924 Lah 16$. 
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-—S. 22— specific performance — Discretion 

to refuse when piff. may get unfair ad antage 

Under section 22 of toe Specitic Reliet Act 
the Court may properly exercise its discretion 
where the circuuistances under which the Con¬ 
tract it made are such as to give the plaintifl ao 
uQlair advaouge over the defendant though there 
may be no fraud or misi epreseniaiioo on the 
plaini.tf s part. Where the plaintid, at the time 
when the coutract was made, held an unfair ad' 
vantage owing to ihe fact that the defeodaut s 
faculties were enfeebled, the Court might leiusc 
specihc periurmance. \^Broadway anu Brasher, 

JJ.) Sher Singh v, Uuham Sinuh. 

72 I. C. 086 : 6 lah. L. J. 307. 

-’ 8 . 22— Delay — Effect of — Abandonment 

of contract — Intention, 

In cases of specinc performance delay may, in 
certain cases, be evidence of abaiidonment or ac¬ 
quiescence. but Oil the other hand, delay which 
does iioi amount to wa<ver, abandonment or ac¬ 
quiescence and in no wa> alters ihc position of 
dclcnaaots dues nut disentitle the pill, to sue lor 
specific penormance. 33 C 0o3 foil. {nbUul Raouf 
and LampbelU JJ.i Jaugal sinuh v. Gulam 
Mahomeu. 8 Lah. 876 : 

4 U. P. L. B. (Lah.) 100 : lB22 Lab. 46L. 

-S. 22 • Discre.ion —Long delay. 

A delay ol neatly tnrec ycaisin br>nging a suit 
fox specihc ptrloruiance of acoiiUdct cf sale cou¬ 
pled with the facf ihai toc plus, accepted paymei.t 
oi a debt due lo them oy the vendor Irem the 
subsequent vendee iS a waiver of iheir claim lu 
sue for specihc petforuiance. 27 All 678 : 29 
Bum 234 rel. \,Scott’Smtih and biuriincau^ JJ.) 
Uachhman Das v. Khahru Singh. 5X 1. 0. 704 : 

67 P. B. 1616. 


- 8 . 22— Delay — Contract to sell — Vendee's 

delay. 

The grant ol a relief by way of specific per¬ 
formance of Cuiuraet of Sale is discretionary and 
such leliel will nut be granted to plaintifl who 
has been guilty oi gioss carelessness and delay 
(Kensington, C. J . and CHevis, J.) Maharaj Uas 
V, Gian Singh. o2 P. W B. l9i5 : 27 I. C. 481 : 

128 P. L. B. 1619 


- 88 . 22 and 38— -ipectfic performance — 

Grounds for f efunng-^Discretton of Court—tsome 
of tne interested persons not joining as plaintiff:, 
but made di fendants- Delay in suing—Tendet of 
price — IVutvcr. 

Where on the vendor being asked to take the 
.ammnt rpquned to be paid to him by the vendee 
under the contract, the iuimer said he would nor 
do so. Btld. thai tue vendor must be deemed to 
have waived and dispensed wilb any actual tender. 


Tlie mere fact that some of tne persons eniitled to 
the benelic of a contract of sale refuse tojomas 
plaintitts in a suit for ipccihc performance there¬ 
of by the o’hers and arc Iberefore added as dc 
fendants. is not a ground for not granting speciiic 
perfor nance. Delay when a ground for refusing 
specific performance. (Schwabe. C J. and Wat 
laoe J) ABDUL Shanker Sahib n. Abdul Kahi- 
MaN Sahib. 44 M. L. J. 107 : 46 M*d. 148 : 

17 L W. 216 : 1623 K W. B. f: 

1923 Mad. 284. 


- S. Contract Act, S. SS—Contract to 

sell --Delay. 

Considerable lapse of time after the agreed 
date is a good ground for refusing specihc per- 
lormance of a contract. 40 B. 289 (P. C.i Kef. to. 
\Spencer and Phillips, JJ.\ Marudanayagam 

I PiLLAI V. iVlUNISAMY PiLLAI. $7 1. C. 776. 

j-8 . 22— Discretion. 

Though properiies are sold fora suid consi¬ 
derably Uss ihan their value, but there is no evid¬ 
ence of any fact unkiaow n to or concealed fraudu- 
lenily from lire vendor of which the vendee was 
aware or uf the use ol undue influence, specific 
lehef should be granted. (Oldfield and badasiva 
Aiyar, JJ.) Narasinga Rao i». Rangaswami. 

(1916) 2 M. W. B. 161 : 39 I u. 871: 

4 L. W, 397. 

-S 22— Delay — IVaiver, 

A suit for spec he penormance instiluled 20 
moinhs after the daie of the contract cannot be 
decreed ihe ground of waiver, (Sadasna Atyar 
and Napier, JJ.\ MULPURI Veekaya v. SaNaga- 
i vaRAPU Sivavya. 28 I. C. 121 : 27 M. L. J. 482 


p. -K^oniract to sell 


utscreiton oi 


Court to refuse—Exception 

A Couri can reiuse specific performance of a 
coiitiact to sell, when pl£f lails to prove in full 
the .agreement set up by him ; this rule does not 
apply where pifl. does not deliberately put lor- 
ward a lalse ciann. ('iankaran Nair a*-d Bake- 
well, JJ.) Nazareth v. Japfer Meghji Shbt. 

23 1 . C. 623 : il914) M. W. B. 339. 


8 . 22 Sate deed executed but not regis¬ 
tered owing to vendee's fault. * 

Where a sale deed duly executed was not re- 
gisiered owing to the vendee s default in allow¬ 
ing the lime for registration to expire (by not pre¬ 
senting it lor ^egi^tration in view of tbe vendee’s 
nicODVciiiences) he is not entitled to a decree for 

the execution and registration by the vendor or 
another sale-deed. (Sankaran Natr and Avlin^ 
JJ ) SUBBA KEDDI V. ViSWANATHA REJ>DUR. 

22 1. U. 941, 

- 8 . 22 -Discrefion — Btf„c;Sc,ayv not a 

party—Effect of 

Ti.c jurisdiction to decree specific performance 
IS discretionary and the failure ol a beuchciarv 

under the contract to join in a suit to eniorce the 
cui.tract is an important lacior in deciding how 
that di'crelion is to be exercised (<4y/inp anA 
Tyabjt^ JJ ) Kondappanini Kolayya^i; Gan 
GAKAU Seshayya. (IttlS, M. W. B 966 . 

21 I. C. 778 : i4 M. L. T. 496! 

8 , 22 ‘Delav in instituting suit 
Delay in instituting a suit tor spec-fie n^r 
lormance is nut fatal lo the suit unless it can he 
Show,, that the dela> has prejudicially aUected 
the deft. {Sund^ra Aiyar and Hadasila Aiyar 

JJ.) Abdulkhadirp. Nagasarupu. 

17 I. C. 396 : a913j M. W. N. 1004. 


—S. 22—Contract of sale—Title coubtful— 
^pe.tfi' performance cannot be granted. 

Wi.erc the plff.'s title is not free from donbt 
and ihere is a great probabiliiy of litigation en¬ 
suing against him, or when the title appears to 
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ha'e been conveyed on behalf of minors who 
mij^tu pob»ibly repudiate the deed lelaiio^ to the 
p OHjcrt.. ^p*.cihc perl •rniaiice cannot be grai led 
to null a^aiiibt ilie deftndant. The Court’s un 
wjlln.^xca- lo allow biiCti a dann is incre&>cd 
w hei e the tiUe depends upon a questi> n oi iaci 
to b- proved by e ral lebtiinOiiy of witnesses whom 
it ma> be d hiculi lo bna or who may be dead or 
out oi |ui isoiciion. (Halituix und Macuair, 
A. J. C>.) bALLAbHDAs V KaNHAIYA LaL. 

64 1. C. 87 : 4 N. L. ). lU 

• 

-S. 22— Dtserciton of Court, 

PlaintiH IS net entitled lo specific performance 
if he delays till (tie COj 01 ihe tiinitaii.n pe< lod 
uoneccs3.»iiiy. ytiullijtix, A. J. C.) Munik 
Mohammau V. Kama. 06 1 C. 23 \h). 

—- -S. 22— Specific performance — belay — 

Dama^tS—Merc delay tn iniilituling a itutl for 
spL<.iftC performance, is not sufficient to defeat the 
pltf*s suit. 

It mus> be of such a character as to «ive rise 
to au inference of (he abandonment r f the right 
or should disciusc any piejua>ce lu the dt.it. li 
a sun lor bpeeitic periorinance ot a contract in 
the nibt iiisiaMCc and fur damages io case ihc 
Court found any d'fticulty in granting ihe lelief- 
Held tnat in tne absence of any special damages 
the leiict sought in tne hru •n>tanc<., viz , spccihc 
pei foriiiaiice s lould be granted (Itnam, J.i 
Musammat Batulan V Nikmal Uas. 

44 I. C. £44 : 4 Pal. L, W. 193 

•— —S. 22 —Delay no bar unless defendant 
prej uiiiced. 

In the absence of anything to show an abandon* 
IB' 01 of a sleeping over ot rights to the detninciit 
of third paities, delay shoit nl the period oi 
limitation d->es n >t matter in suits for specific 
periorma.ice. To operate as a bar to rvlei, 
delay must be oi suen a characiei as either to 
prejudice the defendant or lead hun to the belief 
that plaint ff has waived his nguts. Kennedy, 
J. C. and Raymond, A. J. C.J Bhokaj v. AiishbK 

16 S L. R. 278 lu£3 Sind oO. 

- S 22—Delay — Two ytars — Con.ract for 

the sale of land. 

In tfb^ ca^c of a sale of land if piff. fails to sue 
for ?pcrihc performance w.thin 2 years a'ter the 
expiry oi (he Period hxctl for the compleiioo of 
the s-ilc, th'S delay debars the plff. fio.n suii g 
for the same To give him h'S ichef would 
enable him lo take advantage of ti.e use and lalt 
of the maikct. [Kemp, A. J. C.) NaKoO Shan¬ 
kar V. Kaj u mal lo s. L. B. 21. 

--8, 22 12) — Laches in inslituttnfi suit— 

Contra I to :>ell — t'ailure by vendor to perform hii, 
part of contract. 

Mere ladies or delav, even where it is up to 
the hil( ol tne lunititiori period is not always 
evidence of waiver or abaudoiimoiU and is no 
ground for refusing specihe pci tormance. (2 A. 
L.J. ‘fU>. d»St). A vendjr b .uni under the leims 
of an agreement to sell, to execute and register a 
proper coil'eyance. before he can denand bal¬ 
ances of purchase-money commi's a breach of 
contract, if he demands such paymetit. before 


SUCH 1C BEIIEF ACT (I OF 1877). s 22 

ixiculiig a c<n ve\at'Ce Aiyar and 

^eshugirt Aiyar, JJ.) CH^MAKIl btjK YAPKa KASA- 
I'AVADU V. AkAKDHILKASH Nj iNAhASlNCHAhVALY^ 

26 1. C. 660 : 26 M. L. V 6i8. 

-— S. 23— Lontract- Spciific fet foimance — 

Stranger. 

I he question whether a person deriving a 
benehl unde* a contiact to which he ^s i.o i arty 
can sue to enforce it, is oi e lo Le dtciced on 
rules of ju- liee,equity and good conscience Held, 
tha« a cred.tu* was entniea ti> sue »oi li t debt 
Iroin an aliei ee c f the dv btor who bac u« beitakeo 
to pay off tfiedtbt. 32A 41U1*. C. n 1. Ei glisb 
cases cited. {Jenktn ,C J. and rut, 7.) 

Ul-B NaRAJN DLTT 7. KaM ' ADHAN NUMjAL 

41 C»l. i37 : 17 C, W. H 1143 ; 
20 1 C. 630 ; 18 C. L J. 603 

-- ■■■■ 8. 23 —Contract by guardian f r — Enfor¬ 
ceability by min r—T P. A^l, S. 55 [li [di 

li is pot vs ithin the cuinpeience t f a ^iia<dian 
of a minor t>> bi> d the uiinor ni h>s estaie by a 
contract for Ihe puichaNC if inmiuvcatie pro- 
pertv. The mmor in such a ca^e is nu« bunrd by 
the contiact. The iiiiin r, oo aliaming maj* lity. 
cannot obtain aixi enforce ceihe pv rim tiiai ce of 
(heconiraci. 3^ C. 2'2 fP. L.i Fo'l. 40 M 308, 
F.R. and 42 M 1 h 5. Kei. 23 M L. J. 61U Not loll. 
{Spmcct and buktutlt, jJ.i CHiDVAhAFU 
NARAYANA Kow V. V KaTASL BBA KcW. 

il92U> U. W. N • 27 M. L 1. £64 : 

65 I. C. 377 ; 3b M L J. 77. 

-6. 2S — Assigun.cnt—\\'hat contrails are 

assignable. 

All contracts ca« able of spec fic perloTinancc 
excr-plint? those • i the clasj* pr- hibiud b> S 2i> 
OI tie Specibc Kt). Ad arc assignable. Ip S. 23 
of lie Specihe Kcl. Act Ihe ws los 'upitscpiativc 
in inter ^t' include an assignee oi an iiuerest. 

• C ult'- 1 f< tlci and Seshogtn Aiyar. JJ,' Nochat 
KisHAKKB MauATHIL VhhKAlBrWARA AlVARV. 
KALLOOK llLAlH Kaman Nambiuri. 

3 L. W. 43o : 33 1. C. tb6 : J9 M. L. 1. 839. 

- 8. 33 Binamidar —Coniru't by — 5^^- 

nfic 

In a suit fi.T >i ccif)C pcif in ai ce ii is lu t a 
Valid deieiice that the ptisvn who trt'tid into 
coi.tract has no beichcial interest bet is a bena- 
niidar. fUTii/r, C.J. and .'•-aukaian A'ui^.y.) 
cnniBABu Adenna p GarimaIla Jai.uarayadu. 

29 1. C. 12 : 38 U L. J 617. 

-S. £3 —Con/rruf by inanegtr — Minor 

members tan tnfofie. 

Contrail lor sale by maoRger of a joint Hmdu 
famiK can be cnioictd i'\ M e nii» cr nm bers. 
{Hal>if.i.v, A. J. C.) ThakuR Hargovind r. 
MehTab Singh. 18 N L. B. 67 : 19£3 Bag. 193. 

- 3. 23 (a)- Third party — IftOf* eif ur. 

A hyi oibiCation bond executed by A lu B for a 
co'iMde Iation iiciudng the aim dD' due b> A to 
C a th;»d parly. cannot be enlorcf d by C. ^ e being 
no raitv to the bond. (w4yli«g uim 1 \ab)i, .>J.) 
Iswakaii r, TARAe;AN 88 Mfd. 753 : 

23 I. C. 951 : 2b M L 1. 187. 

- 8. 2A-SpeciJic ferfoimance—Party in 

difaul I'—Liability. 
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If time is essential in a contract for sale of 
lai d, the defaulting paity cannot claim s^ecinc 
perlormance ; on tbe contrary the other party can 
make the claim though the default is slight. 
(Lord Aikinson). Bkickles v. Snell. 

38 1. C 123 : 86 L. J. F C. 22 (P.C ). 

--S. 24—Sale decree—^peoiftc ptrfornf 

nnce—Decree barred before execution of as'^tgn* 
inenttn writing^C P. Code (1882^ S. 232, 0 2i, 
R. id. 

Where a decree-holder contracts to sell his 
decree toaooiher, it is his dut> to keep the decree 
alive pending ihe completion of an asaignme. t 
in writing in favour of tbi puichasei. if he 
allows the decree to become barred, nc is no 
entitled to specific pem iniance oi the coi uact i 
sale as against the puichas»r. L. K. lo Eq 433, 
439 Ref. A Court will nut decree apeciric pcrlorm- 
ance OI an agreement ii it hi ds that at the date 
of suit tlie plff. cannot complete the agreement 
by doing what remained to be done under it b> 
him. {Utr John tage) JatiNdba Nath v t EVfcK 
DEYE DeBI. 43 cai. 990 : 43 i A. 108 : 

14 A L J. t>27 : 20 C. W. H 866 : 
tl9i6j 1 H. W. a. 403 : 18 tom L. B. dOt’ : 

24 C. L. J 67 : 20 M L. X 2i) : 3 L W. ddS : 

34 1. O. 69 : 31 U L. J. 24o fP M.). 


_ _24 ibj— Bilateral contract--- tarty 

repudialttig cannot enforce. 

In a b.Uivral contract, the p4rt> repudiating 
bis part ul Ue cootiact cannot ciifoice ii. 
(Raftquc and Piggott.JJ.) 5HAMSHUL ». W. K. 
PoRTtK. 24 I. C. oS 

_s. 24 Suit—Burden of proof. 

The onus lies on the pltt. to p ove th. the was 
ready to perlorm his part ol tne coiilraci {Lind¬ 
say, A.J. C) Gajaohar Singh v. Kandhya 
BaKsh. 9 1- 343. 

_S. Zb^Part performance of award. 

S. 25 does nut apply t» a case where an award 
has been part pcrioruicd. {T^unon and H%i.harcls, 
jj\ T. C. Tweedie V. JoGtsH Chandra. 

81 i. V. 999 


_S 25(b) Marketable title—Vendor ana 

purchaser conlrad of ^ale—Pro / of title. 

In the case of a contract lor the sale of 
immoveable piopetiv means a title free Uom 
reasonable doubi. Wheihcr tne doubt ui.der 
the facts ana clrcum^tances of a particular 
case is leasonable or not mu^t neces^aniv depend 

on the nature of the objcciions and the facU oi 

the case. {Sht>h, A C. J- and Pratt. J.} Haji 
O osMAN Haji Ismail v. Haroon Sallsh Maho¬ 
med 24 ^ 

_.a 2 e^Contract to sell-Subsequent varia- 


Hon of terms—Effect. i, . j ,« 

Two Hindu laoies agreed to sell land to plff. 
and ‘o t xecute a need on rtceipi of the price. At 

the sugeestion.fplamiift they also applied for 

Letters of Aomn. and sanction to sell under S. 90 
of Prob. and Admn Ac. The Dt. Judge granted 
fhe Letters but refused lo sai ction sale to plaintiff 
hot be sanciioaeo saie to deiendani as be oflertd 
rhifiber price. In a suit for Sp performance or 
damtges, Ae/d. that the original contract was 

c D—VOL. IV 92 


impliedly varied by mut al consent, and thus 
became a contingent contract. As the contin¬ 
gency did not happen ihe pi liniifjs c« uld m i get 
S. ecific performance. No damages can be award¬ 
ed as there was no bieacn of the m..dimd contiact. 

Per Mooketjee, 7.—T he piaintifi in a suit for 
specific perfoiinai'Ce must show that he does wot 
require the other parry todo an act which he cannot 
lawfully do. {Sanderson, C.J., Woodioffe and 
Mookerfee, JJ.) Kali Da«^ee v. Nobokumari 
Dassee. 20 C. W. 929 : 86 I. u. 655 : 

23 C. L J.6u6. 

8. 26— III, (bi — Variation as a defence — 

Proof. 

Whe*'e specific perlormance is asked for. the 

law pro\ ides that plaintiff must do equity and ex- 
tei'ds the provisions oi the Evidence Act by giving 
the deiendant op, oitumiy to preve ihe variation 
set up. \Macltod, C. J. and Coyajee, J ) Sundar 
Bai V. Dwarkadas Parhia, 

1922 Bom. 336 (1). 


S. 27 Contract for salc^Subscq^iCftt suit 

to defts.- Onus on defts. 

Under S. 27 the o. us ot proving that subsequent 

vendee wa> a 5onapu.chaser without notice 

lits O' the defendant and his subsequei tly regis- 
lered Sdit'-decd has n < piiority over even ai oral 

contract for sale i. favour uf the plainnH. {Rtch- 
ards.C.J. and Rafitjue J.) Naubat Rai v Uhaun- 

88 All 1R4 . 
32 1. C 963 
46 1. C. 659 • 
23 I. C. 621 :* 
43 1 C. 940 • 


Kal Singh, 

14 A. L. J. Ill 
See also 137 F. W. S. 1918 
Also 26 U L. J. 218 
Also 14 H. 1 . B. 27 
Also 


pt oof. 


44 I. O. 470 : 4 Pat. L W. 152*^ 
— S. Notice of contract—Burden of 


Where tbe defendant is in possession of pro- 
reity under a registered sale-deed, tbe plaintiff 
who sets UP that me defendant purcha ed with 
notice of a ro, tract to sell in plaintiff’s lavour 
in. st prove that there was a pnor agreement to 
sell and tha the defendant purchased with n .tice 
of the piior agreement. The burden of pro f is 
on the plaintiff to prove notice. The defendant 
IS noth und lo p. ove a negative namely .bar he 

had no n.jtice. \Maneod. C.J.and Crumb J) 
PS’^RKHA LaLKHA V BaPU KaSHIBA. 

25 Bom. L. B. 375 : 1923 Bom. 410, 


8 


27—Constructive notice—Oral agree¬ 
ment foUo ned by delivery of possession. 

Defe dant No 1 ag-eed orally to sdl his land 
to plaii.fiff who was in possession of it as a tenant 
received part paymen- of the price the balance of 

which was payable in 5 years, and accepted a 
rent-note ai a rate which represented interest on 
the unpaid halaoce. shortL afterwards defend- 
a t No. I s,,Id the land to defendant No. 3 who 
made no inqu-ry into the nature of the plaintiff’s 
possession. The plaintiff having sued fur specific 
oeri ce of the oral agreement. 

decreeii g the Claim, that as defendant 

No. 3 made no inquiries of the plaintiff as to the 
iiatuie Cl nis possessioiii he must be taken to 
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have had consfructive no'ice of the oral ag^'ee- 
ment. {M-trleoi, C. J. and Shah, J.) Vis^Yak 
Moreshwar Nath v. Gvsoba Hariba Navale. 

1923 Bom. 13. 

-S 27^Ag>'cement to sell property de¬ 
vised can be enf treed against devisee. 

Where a »estafor aj^rees to sell a house which 
be ha-i already specifically dev sed hut dies hef i-e 
he coTipletes ihe sale, it is the de.'isee, and not 
the heir, .vho can oe a^kcd by t ie purchaser to 
complete the sale by oansing a co'iveva»ice on 
receipt of ihe purchase money. 5 Bcav. I D st. 
{Macleot,C. J. ^nd Fawcett. J] *^angaramv 
Bhilare V. Sakharam Babaji Vani. 

69 I. C. 796 : 23 Bom L. R. 1396. 

'—^8. 27 ^Contract o* sali — S^. performance 
—Suit by pwchaser claiming under anterior ag¬ 
reement -Proper Party. 

In a suit to enforce soecific performance of a 
contract for sale of land by the execution vjf a re- 
giste ed c niveysnce any psfson in possess o i oi 
laiid claiming under an anterior agreement o 
sale IS a proper oartv to the suit and the decree 
shi'ilJ b^ against both of ihem. xMooiierjcr nnd 
Beachcroft, JJ ) Nasiruddih .VIidda v. Sidh uj 
Mia. 44 I. C. 361 : 27 C. L. J. 636. 

-S 21 ^Evtdenoc Act, S'. 115— Estoppel — 

Rule of equity—Occupancy holding. 

Where the plaioiiff mortgagee of an occupancy 
holding obtained a decree on his mortgige and 
after taking a Hokumnamah fr an a Ci'snanr 
landioid purchased t le holding in execution oi 
bis decice and became the owner >t (he land 
with Ihe landlord's consent and could not 'C 
ousted by any subsequent action of U 'diord. Held, 
S 27 di 1 not emb idy the only rule ol equity ap* 
plicable to this case aid that S. US ol the Evi 
deuce Act was particul iily applicanle t ■ this ca^e. 
(O. Chatterjea and N, R Chatlerjca^ JJ.) Haki* 
MOHUN V. Kam Narain. 14 I. C. 28 

-8. 27 —Agreement to sell — Subseq'»cnl 

sale to a third Party with notice. 

When A and B agreed to sell to the plaintiff on 
receiving earnest money but subse-^uen ly sold 
it to another who had notice ol t ic prior agree 
ment to sell it was held that plaintiff was entitled 
to possession and to registration of ihe sale deed. 
{Shah IHn and Scott-^m%th, JJ ) Charagh Din 

Ahmad Din. 38 f. W. K 1916: 

26 I. C. 497 : 106 P. L. B. 1916. 

•- 2. 21^Equitable relief—Assignor enti¬ 

tled to such relief —// assignee stands on th> 
*ame footing. 

The foundation for cqui'able relief is that a 
man, owing to the cir:umsuoce-i in which he 
6nd3 himseli was more of less c impelled to e ter 
into the onerous bargain from the unconscionahl. 
cond tions of which re seeas relici. Bit the 
po'ii'i m of a voluntary assignee by purchase is 
diflerent in as much as he has Ukeu o er the 
bargain under n.i such ntrc'^s or compuUioi. 
{Robertson and Chevis^ JJ.) Kishbn Sing^ v. 
Nakinobk Singh. 14 1. c 616 : 

260 P. W. B. 1912. 
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-8. 27 —Option to purchase—Sale to third 

person before acC'ttance of off^r—Effect of. 

An agreement for the sale of certain lands by 
the 2nd defenda it in favour of the olaintiB was 
as follows : —“la respect ol the land which you 
and others had sold to my mother on 2 10*1902 
you execut'd a cultivation muchillika to me on 
10-10-1013 specifying the lands with particulars. 
The amount meoiioned io the said sale is Ks 600 
and the amount of loans taken from time to ti.ue 
IS over Rs. *■^00 on pavmen» being made of the 
total ann )unt ol Rs 800 withui the 30'n Vaigasi 
of any year. I shall e.xecutea sale-deed to you in 
respect of the said lands 1 shall n t execute a 
sale-deed lo any ot ier person." Belore aay offer 
ol payment was made by the p 1 lintiff the first 
deiendant purchased from the 2nd defendant the 
suit lands and the plaintiff sued to enforce specific 
performance. Held, that as against the first 
deiendant. there was no agreement the specific 
performance of which c lUld be enforced by the 
plaintiff. The agreement was merely an oner by 
Ihe 2r>d deiendant o sell to the plaintiffs on cer¬ 
tain terms, if they choose to avail themselves of 

the offer which could be withdrawn and did not 
conno c an agreement to buy. Where the agree- 
ment is executory on both sides, wiih an option 
lo niie of Ihe parties to do as he likes, there is 
nothing more ihan a standing offer, and when the 
otter at an eud. c. g., by the promisor selling the 
sunject mailer of the offer to a third party, the 
sale bfjrig known to the prom'sec belore there is 
nothing lo accept {Ayling and Ramesam. JJ.) 
Eagala Nagappa Naidu V. Munuswami Iyer. 

16 L W 4u9 ’ 
30 M. L. T. 176 : (1922) M W. N. 2ul : 

1922 Mad. 16 : 42 H. L. J 483. 

- 3 27— Contract for sale — Suit for Sp. per¬ 
formance—Decree of possession. 

It is competent lor a Court in a suit for specific 
penormance of an agreement for sale ol land to 
gp c a decree for pjssession also wticrethe par¬ 
ies sued, are in possession of the land. {Abdur 
Rahim and spencer.JJ.) VelaYUDa v. Kumaka- 
s>Wami. 10 L. W. 201 : 62 1. C. 700 i 

(1919) M. W. M. 672. 

-8. 27— Enforceabtlity of contract — Day 

of ucr«»ncnr. 

The enforceability of a contract must be traced 
back to the day of the agreement and not to the 
date on which the decree is to be passed. There 
is noihiiig in the Hindu law to wanani a depar¬ 
ture fiom this rule. S. 27 embodied a general 
ormc'ple applicable lo all pcisons in this country. 
[Contts protrer and Sesfiagiri Aiyar. JJ.) Venka- 
TESWARA V. Raman. 19 M. L. T. 329 : 

33 I. C. 696 : 3 L W. 436. 

-8. %l—'Paid his money in go-^d faith "— 

Purchaser having notice of a prior contract to 
selt before registration—Deere \ form of- 

The phrase “Paid his money in g od faith*' in 
S 27 (lues not apply to a person having notice 
of a prior cooiract to sell after execution ol his 
sale and before its registration, who does not 
P<«y any casu f ir his sale but takes the sale in 
adjustment of mouey due. 36 B ^46 Foil, The 
Correct decree is to direct both the vendor aad 
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Ihe subssquent purchaser *o execute a sale deed 
to the plaintiEf. (Aj^lmg and Hanttay, JJ.) Gudur 
Rang4 Reddy v. Gundala hitchi Reddi. 

25 I. C. 073: 1 L. W. 879. 

-S. 27—Possession of lessees is sufficient 

notice of thetr nghts. 

The possession ot a lessee is sufficient notice 
in Uw of his right and a purchaser is bound to 
inquire of hnu regarding the nature of his right 
{ben^on and Sundaru Aiyar, JJ.) Nandi Reddy 
Fakeer Keddy V Thimmakka. 

22 I. C. 2o0 U): 14 M. L. T. 477. 

S 2T ^Specific performance ^Possession. 

In a Suit for sptcihe performance of a contract of 
sale, the plff. ca'i lor d».livery of possession of 
the properties. But the Court will decree a claim 
for a conveyance only in cases where it epnbodies 
tde substiotial part oi the agreement and where 
the Court can direct Us execution without regard 
to the question whether or not Us provisions can 
be specitically emorced. {MuHick and Sultan Ah¬ 
med, JJ.) Deonanadan Frasad V. Janki mng. 

6 Pat. L J. 314: 1 Pat. L. T 326: 

56 I. C. 322 : 2 U. P. L. B. iPat.i 108 : 

1920 Fat. 266. 

-S. 27— Agreement to sell — Subsequent — 

Registered sale toinird party, 

W >ere an unregistered sale deed was executed 
by defendant No. 1 in favoar of the plaintiff and 
Where defts. subscqaenilv s ,ld the same property 
'to deft. No. 2 under a registered sale deed and 
the p fi. thereupon sued both the defts . praying 
for a deoee directing deft. N >. 1 to register the 
unregistered deed or to execute and register a 
fresh sale deed and also f ir possession of the 
property in dispute on declaration of the nullity 
of the transaction between botn 'he de ts. Hel'i, 
ihat the pl^.'s Suit was under b. 27 a sail for 
specihc performance. t^SHarfuddin and Roe, JJ.) 
Madhur Sah V Shaq bAH. 1 Pat. L. J. 45o: 

37 I. C. 994: 2 Pat. L W. 441. 

- -S. 27 \a)— Contract to sell — Subsequent 

^Registered sale. 

Where sale is disguised as a rao tgige.il ne¬ 
vertheless is a good and bona fidti transier as 
against a person woo claims specihc perform 
ance of an earlier contract of snle made with the 
mortgagor. \Kanhaiya Lai, 4. J C.) Ra.m Bhajan 
V. SriE > Darshan. 34 I. C. 826 : 3 0. I 4 . J. 162. 

_S. 27 (1> (bl— Suit for specific perform- 

ance-- Inadequacy of consideration and igno¬ 
rance of pardanastiin vendor—^consideration. 

The widow of a deceased Hmd-i and iiis exe¬ 
cutor entered into a contract with the pld. for the 
sale to him oi certain lands but subsequently sold 
the lands tb another. Plaintiff wrought a suit lor 
specinc perf .niiauce. in which tne deiendanis 
failed to plead inadequacy of consideration and 
ignorance cf the pardmastiin venJo. H-ld, that 
th* vendors could not raise the pleas for the hrsi 
time io appeal. Where under the contract of sale 
the old. was bound to pay the sum recited there¬ 
in* the question "waelher he would be willing 
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to advance such a large sum” is out of place. 
{Lord Wrenbury ) Narottam Das v KedaR 
Nath Samanta. 61 W. 6e:4l l 0.967: 

21 C. W. N. 666 (P. C.). 

"S. 27 lb)— Notice of prior contract. 

A deit. who has notice of tiie sale to the plff. 
before the registration of his contract is complet¬ 
ed must la.1 under 27 cl. yb).\,Waish and 
Stuart, JJ.) Nahal mngh v. Sewa Ham. 

40 I. C. 128. 

-S 27 Registered deed—Notice of 

prior oral agrtemtnt. 

An oral agreement will be protected against a 
subsequent registered sale deed ii ihe claimant 
under the latter deed has notice Oi enc oral 
agreement. \Knox, J.) bALDEO Prasad v. Prag- 

18 i. U. o33. 11 A L J, 137. 

S. 27 tbi (Vlin. S)~Agreement to sell tc 
mortgagee—Sale to tnitd person—Mortgagee s 
rights. 

The mortgagor agreed to sell the property to 

the mortgagee but sold it to some third person 
who made uo enquiries as to the mortgageeinte¬ 
rest though iiic uioitgagce was in possession. 
Held the mortgagee could eniorce spcciac per¬ 
formance ol the agreement 10 sell as against the 
third person. {^Uatieoa, C.J. and Fawcett, JJ.) 
FaKI IBKAHIM V. FaKI GHULAM MoHtDDlN 

46 bom. 310; 60 I. 0. 9o6: 23 bom. L, B. 335. 

- S. 27 {b)—Agreement to sell^Subsequent 

sale to a different person — Equity — Onus _ Rc- 

gistratiun ot p^ssession^tyon-payment o[ consi¬ 
deration—.\ottce after part-payment. 

Detts. 3 and 4 h wing Contracted to purchase 

the property irom deits 1 auu 2 who had con- 
tracicd previously lo sell it to tne plif. were 
bound to show tnree things; (I) They were pur¬ 
chasers for value and {2} bona fide and \Si with¬ 
out notice. O e wh ^ owns propciiy subject to a 
cnarge can in general, convey no n.Jc higher or 
more free tcian his own and It lies always on a 
succeeding owner to make out a case lo defeat 
such a prior charge. Nonce bef.jie the a'Tual 
payment uf the wuole ot the purchase money 
though it may ha^e been secured or beiore the 
conveyance is actually executed is binding la the 
same manner as notice had beiore cjiuiact A 
purchaser with i.oiice lails m spite of registra¬ 
tion. Tne purchaser may get notice either oe- 
fore or during ihc act of purenase. (:>Lor/, C J 
and Russell. J.) Nirmat Lal v. Vasudeo 

36 Bom. 446 16 l. C. 680.14 Bom. L. B. 634. 

- -S. 27 Kb,^Applicabiliiy^Aciion for Pos¬ 
session. 

S. 27 applies only to suits to enforce specific 
performance 01 contract and not to actions lor 
possession of laud between landlord and le .ant 
or lessor and lessee. (Newboutd, J.) Debendka- 
BALA Dasi V. La LIT MoHAN Ghose. 33 I c. 593. 

Notice—Tenant in possession. 

A person who takes a transfer with>uc io- 
quiry as to the terms on which a tenant is m 
possession cannot enforce his transfer against 
the tenant though he has paid consideratior^ 
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Uierefnr C. J. and MuUick, J.) BaBURAM 

Ba<» M*i>hab Chandra piLLAY. 

40 ‘ al 660 : 19 I C 9; U W. N. 341. 

See also 22 i C. 260: 14 M. L. T. 477. 

- S. 27 {bf—Want of notice prtof contract 

— Onus of proof. 

From t>'C time a contraci for the sale of land is 
cottred iiit ■ the vendor, as to ti e land, becomes 
a trustee for the vendee, and the »endec, as to 
the purchase mo' ev a tru'-ice for the vendor, 
who has a lien upon the land therefor. And every 
one coming i'- by subsequent repre'entatwe title 
and every subsequent purct«aser Irom him edher 
with notice, becomes subject to the same equities 
as the party would be m whom he succeeds or 
from whom he purchased. The onus of proving a 
pu-chase tor value without notice‘>f 
the prior coniraci f r aaU is on the person sei- 
tii g uo. 1 roof cf payment of full consideration 
for the sale ii. ignorance oi the ori>;inal contract 
of sale laises a presumption <4 go d laith. [Ab¬ 
dul Rn of and Harrison, 77.) Kanshi Ram ir. 
ISHWAR Das. 5 T.. L J 150 : 1923 Lah. 108 

■' 8.27 |b) —Subsequent transferee—Onus 

of proof bona ftdes 

111 a suit for speciBc performance of a contract 
relating to lard wheie the pro perty has been 
tianslerted to a third party, the onus is on such 
transieree under S 27 (61 to show he is a bona 
transferee for value witheut notice of the 
prior contract. [Abdul Raoof, J.) Bindradan v. 
Bodh 69 I. C. 470. 

-SB. 27 (b), and 66 (fj— Rrltcf against 

party ilaiwine under substqucni title — Notice. 

Where S at d J sold out ui two jhops lo plff. 
on cenaiiicondinons and subscqucnily J sold the 
other shop to the deft, by a sale deed containing 
the same conditions, at d on the deft.'s threa* 
telling »o break ihe conditions, piff. sued for an 
iDjuiiCtioii, held that it was nut necessary that the 
dcfi. should have had notice oi the conditions 
in the plff.'s deed inasmuch as the piff. was not 
suing for the Sp. petfonnai ce ol a contract- 
(7o«cs, 7.) Ram Singh v. Ram Singh. 

39 I C 778: 48 P. W. K. 1917. 

' S, 27 (b)— Contract to sell — Subsequent 
conveyance in favour of a third person—Notice 
of prior contract—Occupaiion of superstructure. 

In the case of conti3Cts for purchase of im 
moveable property the general principle of con¬ 
structive noiice IS thai notice of occupation (ol 
the property purchased) by a pcr'Oo other than 
the vendor, which indicates ih.*t the vendor is 
not entitled to present possession at once puts he 
purchaser on enquiry as to the interest that the 
occupier h Ids in the properly. The usual case is 
where the propCity is physically occupied by 
tenants, and then the purchaser, is by that occu¬ 
pation itsell which put him on enquiry, in law 
affected with not ice ot the interest which these 
tenants have m the property. He is by their 
occupation not affected with notice of more than 
the term on which they held including any agree¬ 
ment collateral to their leases but is not bom d to 
enquire, nor are they b'^und to answer lo him. 
They pay rent, so that the purchaser is not in such 
a case affected with notice ot the tenant’s or 
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lessor's title or rights. This is the general piinciple 
laid down in the English case> and has been 
embodied in India n- b. 27 of the bpecihe Relief 
Act. So that wheie nothing more is known to the 
purchaser or would be known to him on leason- 
able ei quiry than the lact that certain lenants are 
in occupaiion ui>der a tenant right he is not 
affected with notice of more than the f<ict as to 
those tenants rigbis. Hut when beyond this the 
purchasei is directly infoimed and theiefore 
knows of the occupation oi ihe property by 
another whether by himseli or bv his sub-tenants 
be IS equallv put ui on nnlice to enter into the 
inieies<s of that other. This is not extension of 
the principle above inentioi ed, but a meie appli¬ 
cation 01 it- It makes no ditierence whether the 
occupation by another is brought to his n tice 
by physical occupation or by iniormation Where 
the purchaser is debnitely infoiuicd that another 
so in occupation oi me p.opcity wbe hcr by 
himself d’lecily or through subtenants, he is at 
once put on enquiry as to the nature of ihe 
interest of that other in the propeity. The 
absence oi such enquiry will fasten the purchaser 
with all the equiti«.s which iiie occU|,ier holds 
against the purchaser’s vendor. [Schivabe, C 7. 
and Wallace, 7.) Baba Sah v. Haji-e Mahomed 
Akuar Sahib. 17 L. W. 641 : 

11923) M. W. N. 280 : 32 M. L T. tU t.) bOl : 

46 M. L. J id7 : 1923 U&d 663. 

- S. 27 (b; and (c)— Contract Jor purchase 

of land by manager of joint HtuUufamtly — En¬ 
forceability against other ooparcentrs — Miuur<. 

A Hiiiuu lathei, being ihe head of a joint 
Hindu lamily cuosisting ot hiii)s,ett and his sons 
one of whom was a mmoi, contracteo to purchase 
immoveable property, it w^s nut proved that the 
cuiitiact wa> either necessary or benehcial to the 
family. Ill a suit by tuc vendor fur specinc per¬ 
formance of the contract against the sons, aitcr 
the death ol their father. Held, ihai speci6c 
performance could not be granicd because the 
case did not lall under S. 27 (b) or tc) of the 
Specific KcLiet Act and the comract had oot been 
pio\cd posiiiveiy beneficial to the minor dtlcnd- 
ant. 31 I. C. 1 ; 4 M. L. J. y ; 23 M. b.J. 610, 
distinguished ; Bom. L. K, 997 followed, 

(Rfnlltps and Devadoss. 77.) BappU v. Anna- 
MALAI ChETTIAK. 17 L. W. 364 : 

(1923) M. W. N. 218 : 32 M. L. X. (H. C ) Sod : 

44 U. L. J. 226 : 1923 Mad. 313. 

- S. 27 tb )—Prior purchaser —Snbstgi^nf 

purchaser under a registered deed—Onus of 
proving buna lides. 

Where a prior purchaser under ao unregistered 
deed of sale sues the vendor for specific perform¬ 
ance and makes the subsequent purchaser under 
a Iegislered deed, a party to the suit, the onus 
of proving ihat he had no notice of the prior 
transfer and that he purchased bona fides, lies on 
ihe ^subsequent purchaser. In such a case S. 27 
of the Spccihc Rebel Act and not S, 50 of the 
Registration Act applies. [Batten, A,J. t.) Ganga 
Prasad v. Khushal Chand, 43 I. c. 940 : 

14 N. L. B. 87. 

-S. 27 (bl—Prior transfer — Subsequent 

bou:i fide transferee for value—Burden of proof. 



1465 


CIVIL DIGEST, 1911—1925. 


l4o6 


iSFZ IFIC belief ACI (1 OF 1877). S. 37. 

An exception must be proved by the party 
who pleads it. Wiiere a purchaser sues tor 
specltic pertonnance of a contract, the person 
claimtog lo be a bona fide transieree tor value, 
without tutice must discnarge the burden which 
lies on him if proviag his bona fides and pur¬ 
chase tor value without notice. {Roe and Jwala 
Prasad^ JJ.) Dakamoeo Si2«gh v. Ram Prasad 
Sah 44 1. C. 470 : 4 F. L. W. 152. 

— —S. 27 tc) — Contract by other — Enforce- 

mtni against sons. 

A Contract by a father to sell his share in the 
tfamily property can be eniorced aganist the sons 
ol the veiidoi. {Macleod^ C. J. and Heaton^ J.) 
3Haowan V. Krishnaji Ganoji. 

22 Bom.L B. 997 : 56 i. 0. 335 : 44 Bom 967 

—S. fe7 (c)— Notice to some members of 
joint family—If notice to others 

N tice to some only ot the transferees who 
are me ubers ot a joint HiiHu family where it is 
not show • tnat they are entitled to represent the 
others also, is not sudicieot notice within the 
meaning of S. 27 of the \ct. {\/toQkerjee and 
Carnduff.JJ.) Janki Pekshad SiNGH v. Yahia 
Hossain. 13 I. C. 637 : 16 C. L. J. 119. 


— S 27 (d) and {e)^Speciftc performance 

against company^Discretion. 

Where tnc .vlanaging Director of a company 
had no autnnnty to enter inio an agreement to 
grant a oerminent lease on behali of the com* 
pany and iheconpany repudiated it at the ear- 
lie-.'P>isibl 2 >jp)r initv. s ej ftc oertormance 
can iot be granted against the company, 11 C L 
J. 346 Rel. >iii. {Mookerjee and Beachirofty JJ ) 
Khulna Loan Co., Ltd. v, Jahir Goldar. 

24 1. C. 209. 


- 3 . 29— S*^ecific performance—Suit for — 

iFurther or other relief — Damages^ 

A i) aver for such lurther relief as the nature 
of the case may req lire, in a suit by the buyer 
for s peciBc oerformance of a contract for the sale 
of land does not include a claim for damages or a 
refand jf the leposit money in the alternative in 
case specific performance is refused but means 
only such funher relief as is ancillary to the 
main soecific lelicf claimed. {Lord Atkinson,} 
Bkigklrs V, Snell. 38 I. C. 128 : 

86 t. J. F. C. 23 (F.C.). 


--3. 30— of, 

S. 3 ) merely applies t) awards the provisions 
of Ch V of the Act as to contracts, and does not 
convert aa award mto a contract. A suit for 
specific piriormance of an award is not a suit lor 
specific performa ice ol a contract, {Saunders, J. 
r i Maung PE Tek V. Ma Swkmi. 49 I. C. 63 : 

3 U. B. R. 119181 lo9. 


_ .8. Si ^AJistahe in mortgage-^Court can 

give effect to real agreementSuit for rectiftca- 

tion not necessary. ^ . u 

Where it -s proved that what was intended by 

the mortgagor and tne mortgagee alike to be in- 

clud d in the security has been so misdescribed 

bv reason of a manilest clerical error that nothing 

wmld pass bv the deed and the intention of the 

parties would be defeated, the Court can give 
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effect to the indisputably real agreement 
between the psrties without driving t e n to a 
suit lor rectincaiton. 34 C. L J, 256 Kel. 
{Mookrrjee and Cuming. JJ.} '•anua Lal 
Agrani V. Jogendra Chandra dattar 

36 C L. J 421 : 1923 Cal. 53. 

-S. Zi^Recitfi ation, mistake must be 

mutual. 

A plaintifi seeking t> rectify a deed under S 31 
of the Act rnu-.t fr .ve tnat there was apiior 
complete ag eeme' t wh ch acc ruing to the 
common intern I >c was emb idied m wruing but 
by reason of mistake, the writing did m t give 
effect to the agreement. The ints ake most oe 
mutual that a mistake reciprocal and com n >□ 
to both pait'es. Wne-e there is a unilateral 
mistake, no rectification can be gra ded. vV ioe a 
mistake in a norigage deed etnoodied m a de¬ 
cree on both sides w nch has not yet been exei ut- 
cd, equity will g back m he original transac¬ 
tion and rectiiy bo^h the mortgage and ttie decree 
so as to conf ir n tnem w tn the inte ai m of he 
parties. {Mook'-.rjee and Huoklauti, JJ » Bepin 
Krishna;!, Jageshwak. 26 C. W N. 86 ; 

31 G. L. J. 256. 

—- S. 31—Fruaf — Name omitted from 

conveyance—Suit for possession of share Limi¬ 
tation. 

A plff, who was CO vendee of land with defts. 
but whose name was omitted imm the c > i- 
vevance by ihe fraud of tne defts. can recover 
possession ot lis snare, even thoug \ the lini- 
tation period for rect-ficat oo of the c Oveyance 
under S. 31 h^s expired. (Afoo^ r/ee and 
WalmUey, JJ,) Asitullah v. SauatiJLlah. 

41 I. C. 747 : 23 0. L. J. 197. 

[affirming 36 1. C. 368. fC»I.)] 

- 8. 31 ^Rectifioation of contract. 

Where the e U no ailcgadon of fraud or mutual 
mistake or any hodi'<g to tha^ effect, tne sui' is 
not one lor rectification of contract and cannot 
come under S. 3'. [Afulhck, J.) A-iatullah v, 
SADATULLA4. 26 I. C. 368. 

-S. Zl^Rectification — Wrong description 

of property it can be pleaded as a defence. 

S. 31 is only an ♦enabling section. It is open to 
A transferee to ^eek lelief by rectification under 
this section, but -hat's not his only remedy. He 
can protect hi- ti U deir. without rectification, 
Hecansuef-ir a de-..larati in ihdlhe property 
belongs to hi n with mt seeking rectification, in 
which case he can ava 1 himself of the provisions 
of Ss 95 to 97 -f 'he Evidence Act. {Seshagiri 
Alvar and Phillips, JJ.) Palani Vellappa o 
Nachappa. 63 1.C. 379* 

- 8 . Bi-Construction of deed^M*>tual 

mistake rectified bv Cou^'t after it is established 
under S. 92, Evidence Act. 

When mu'ual mistake in the description of 
mortgaged lands's established bv 1-tting m parol 
evidence under s. 92, provisn U), the Co .ri will 
construe t If deed a- rectified without rectifica¬ 
tion made undr*r an order passed in a suit brought 
under S. 3 and gi-e rebel provided the rights 
acquired by third persons bona fide and for value* 
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ore not interfered with. (Sadasiva Aiynr and 
Napier, JKor\ Cmina Mellayya v, Kan- 
NEKANTI Ve*^RIAH, 3l I. C. 671 : 3 L. W. 661. 

-S. 31 — Rcctificdliou — Plea in defence — 

Evidence 4cf, S. 92. 

The combined effect of S. 92 (a) of the Evi¬ 
dence Act and S. 3i is that the defendant can 
re-'ist a suit lor possession bv pleading* his right 
to rcctihcat'on of the sale deed \Seshagiri Aiyur 
and Napier, J Rangaswami v. Sowri, 

39 Mad. 792 : 1915) M. W. N. 443 t 
18 M. I. T 76 : 29 1. C. 688 : 29 M. L. J 229. 

-S. 31—C. P. Code, Ss. 152 and 153- 

Sutt for rectification -‘IVrong surtev number. 

Where by mutual mistake of parties a wrong 
.survey number was entered in a mortgage deed 
and the mistake was cont-ri ied in the platnt and 
in the decce thereon. Held, that a suit for rectifi¬ 
cation ot the instrument a ‘d of the decree wo >1 t 
lie and not a motion for amendment under S 162 
or S. 153 of the C. P. C. 15 C. P. L. R. 167; 10 C. 
W. N 1024; 27 A. 174 Oist : 8 C. W. N.473 Rel, 
upon. {Daticn, A. /. C.) Rala Pkasad v. KaNoo. 

14 I. C. 407: 8 U. L. R. 13 

-8. —Instrument of unilateral chnraC‘ 

ter ^ReettftcaUon, 

In the absence of proof of mutual mistake the 
previous rectification ot an unilateral iostrumeol 
like a mortgage deed is not ublig »ior\ under S. 31. 
Oral evidence is admissible to show that the des¬ 
cription of the property is a mistake. {Kanhatya 
Lai, A. J C.) Radue Lal v, Angne. 21 I. C. 429: 

16 0. C. 213. 

S. 31— Subsequent inoumhrancer, when 
protected. 

A Court will not exercise its equitable jurisdic¬ 
tion to rectify an instrument if it is likely to preju¬ 
dice a subsequent bona fide incumbrancer. {Jwula 
Prasad and Ross, JJ.) Madan Mohan Hkasad 
V. Lala Sital Prasad. 2 Pat. L. T 64. 

-- S. 3l— Decree based on award — Setting 

aside — Suit, if maintainable. 

A Suit lies to rectiiy a decree based on an award 
which has been fraudulently altered alter pub¬ 
lication and before decree. S. 31 permits 
the rectification of such an award and of tne 
decree which is based on it and whicli is the for- 
m'4 expression of it. (AVm^ nnrf Raymond, A. J. 
Cs.) tJHAi Charinrai V. Devi Uai 62 I. C. 9>6: 

13 S. L.'r. 144. 

— S. 35-~P<5cfssio« of contract — Ftaud. 
Fraud in the pcrlormance and not in making ol 
a contract is i o ground lor rescission of coniiact. 
and restoiatioii of parties to status quo ante. 
{Scott. C. J. and Chandararkar^ J.) Jamesetji v, 
Hirji bHoJ Navroji. 37 Bom. 158: 19 I C 406 : 

15 Bom. L. B. 193 

• 

— Sa. 35 and 38— Contracts—Meaning of. 
The word ‘ contract ’ in the sections is used in 
the sense of both executed aiH executory contracts 
i.c-, transfers and promives. {{Valiis. C.J., Abdttt' 
Rahim and Srinivasa Atyaugar, JJ.) Raghava 
V. Srinivasa Kaghwa. 40 3yg. 

20 M L. T 407 : 36 I.0.'921 :* 
(1916) 2 M. W. N. 803 : 31 M. L. J. 675 (F. B ). 
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-8. 35— Grounds for rescission. 

Failure to pav part of the consideration is nc 
ground lor rescission of contiact, though subse¬ 
quent conduct of the parties »s a ground some¬ 
times. {Mullick and Jwala Prasad JJ.) Makhan- 
i.AL r. Hand MAN Baksh. 1 Pat. L. W. 260: 

38 I. C. 877: 2 Pat. L. J 168. 

-- 8. 35 (b)— Document stilling prosecu¬ 
tion - Setting aside 

A document under which one person agrees to 
stifle a pending prosecution a non-coropoui.dahle 
offence can be set aside by him The parties in. 
such a case are nut in d>Ucto. (C. C Ghose 

and Panton, JJ.) Ram Kumar Das v. Nanda 
Kumar Shaha. 76 I. C. 27 : 60 Cal 639. 

- 8. 35 (c)— Decree for specific perform’ 

ance—Delay in pacing decree amount-’Rescission. 

There arc two kinds of lelici alter judgment lor 
specific performance .4 wh eh either paity to the 
contract may in a proper ca>c avad hiiiiS'’lt. He 
may obtain (on motion in the dcti<ui) an oider ap¬ 
pointing a definit e titnr^ ard place lor the com¬ 
pletion of the contract by payment of the unpaid 
purchase money and delivery over ol the execut¬ 
ed coDveya cc and title deeds, or a re»iod with¬ 
in which the judgment is to be obeyed, and if the 
other pariv fads to obey die order, may theie- 
upon at once issue a writ of sequestration against 
the detauiting paitv's estate and effects. He may 
apply to the Court (bv motiiin in ihc action) for an 
Older rescinding he contract. On an application 
of this kind, if it appears that the party moved, 
against has positively ref' sed to complete the 
contiact »is immediate icsci>sion may be o.dered; 
oiherwise, the ordei will be for rescission in de¬ 
fault of completion within a limited time. It is 
not necessary in sueh cases to drive the parties to 
a fresh suit or rescission oi the contract. The 
w >rds “in the same case” in the la>t para of 8. 35 
ol the Specific Relief Act refer to clause (c) atwl 
the Court has power to m ^ke an order in ihe suit 
ID which tne decree was made. {Macleod. C. J. 
and C^ump, J ) Kurpal Hemraj v. Sham Kao. 

47 Bom 689 : 35 Bom L B. 234: 1933 Bom. 311. 

.. S. 36 —A bphea bility to a suit far refund 

of money advattc d on a contract found later on 
to be void 

S 36 applies only to suits for rescission of con- 
tr icts and not to a suit for refund of money ad- 
vanc^'d under a coniract disc ivered subsequently 
to be V id. [Teunon and Sheepshanks, JJ.) Ram 
Chandra p. Ganesh Chandra 21 C. N. 404. 

39 1 C. 78 ; 35 C. L J. 459. 

— S SS—Provisions of, if can be invoked 
i M the case of undue influence. 

The provisions of s. 38 can be invoked where 
a tra- saction is sought to be set aside on the 
ground of undue influence as it is only a species 
of fraud in equity. (Scoff, C J. and Shah, J.) 
Nahain Bhat V. Akkubai, 88 I.C. 576: 

18 Bom. L B. 37, 

--Sa 36 aad 41 Vendor lunatic — Puroha- 

ser,righlof. to refund of consideration money 
paid—Equitable rehtf. 
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Where a person by paytrent of ro' s’detatirn 
rnoi ey entcTed into an unenforceable coi.tiact ioi 
the pnrcbas-e ot propertN wtth an ther who was 
of onsr ui d mind at ti e fime of the contract. Hfld 
he cannot get a reiui d oi tbf moi ey paid* e ih^r 
under the piovisionsof S. 65 of the Contract Act 
or Ss. 38 at d 4l or on principles of equity. 30 C. 
539 It C.) Dist. (D. Chatierj'c and beochroft, JJ.) 
Doulat Ud-din V. Dhamiham Cfhutia. 

32 1. C. 804. 

— Ss 38 and 41— Sale by person as guard¬ 

ian not entitled as such^ Rights of rendee. 

Although the sale was void ab initio as being 
eHected by peisons not entitled to aci on behalf 
of the vendor, the vendee is eniitl^’d having re¬ 
gard to Ss. 38 ai d 4] to claim tobe restottd 
to their foiroer position, {beien Petman, Ji 
P'ATfcH Khan v, Langha. 68 1. C. 15. 

2 Lab. L. J. 184. 

' - — Ss. 88 and 4l — Minor repudiating trans¬ 
action—Duty to restore bent fit. 

Wtere a piff. i>ues to undi) a transaction enter¬ 
ed II to by a guardian in his name during his 
mil ority, if the othet party has acted in go d 
faith and the plfi. o- bis estate has actually receiv¬ 
ed benefit, iheplff. must, as a condition precedtni 
to the setting aside ot 1 1 at t ansacm n, resioie the 
said benefit. If, however, the miimror ihe quondam 
minor is the btatus possi(ier\s and is being sued 
by ti e oiher party a claim agaii si the minor Itir 
refund < 1 bpoefit ould lail \Jchns‘one, C. J. and 
Ratiigan, J.) SULTAN SiNGH v- Hasamat Ullah 
119 P. W. B. 1916: 109 P. E 1916: 29 l. C. 804: 

38 P. L. E. 1916. 

_ - S. 38— Minor—He who seeks equity must 
do equity. 

The rule that a person seeking equity must do 
equity and rt sb re any benefit derived by him 
does n<'t apply when the deft is a minor so as lo 
enable the piff. in whose favour the transactinn 
was effected to clai n restora'ion from ibe minor. 
{Peid, C. J.) ZumaRUDDin v. Prabhu Dial 
128 P. W. B. 1913: 216 P. L E. loi3- 19 I. C 765. 

Also 63 I. C. 65 : 16 N L. B. 149 

__8. 38— Minor—Mortgage by — Void- 

Duty to refund. 

Where a mortgage is found to be void on ac¬ 
count «'f the minority of the executant the minor 
is not liable to refund the mortgage money even 
if he misrepresented his age. 39 I. C. 40«. P. C ; 
43 I. C. 908 Foil. V'allis. C. J and ^adasiia 
Aivar. J ) GuRUswawy v. Budhakaran Lai.. 

10 L. W. 226: 63 I. C. 14 : 26 M L. T. 246 


_88. 39 and 42—S<4>7 for declaring docu¬ 
ment to be a iotgery. 

A suit for declaring an er dorsement on a mort¬ 
gage deed to be a foigery being in fact a suit for 
its carce'l tint is one r f Ihe bind under 39 of 
tbeahovr Act and S 42 does not apply to it. 
(Wahh and Sundar Lai, JJ ) Ram ChanpRA 

V. Ganga Saran. ^ 

37 I. C. 89 : 14 A. L. J. 980. 

__ Ss. 39 and Suit for declaration— No 

iurther relit f asked^ Effect. . v 

^ A brenght a suit for drdaration that she was 
owier of a ball-share in certain house and that 


B’s sale to C to that extent was not binding on 
her It was found that she was rot ir' possession 
of ihe !■ oi se. Held, that A’s suit was for a declara- 
t'on only ard as she d'd not pray for the conse- 
qne. tial relief i e. possession, her suit must lail. 
The ^ui' cculd i oi be regarded as or e for can¬ 
cellation ot a docun ei t under S. 39. {Eannerjee, 
J.) Kedar Sahu V Phagwanti 

10 1. C. loco : 8 A. L. J. 462. 

--— 8. 39— CancfUalion—Suit for possession, 

A I e son suit g for recovery of property which 
he has tianrfe ntd to ancthtr underadeed of 
exthai»ge which is nr t binding oi' f-in , need not 
have 'he deed cancel ed {Scott, C. J. and Roe, J.) 

AnA>DAFP> 1/ leiAPPA. 

83 I.C. 441 : 17 Bom. L. B.113 7 (Note.) 

S. 39—Poirf document— Need not bt 
cancelled 

V\ h» re a person is induced to execute a docu¬ 
ment ' ther than that he had undertaken lo execute, 
ihe dticnmenl is void and need not be cancelled! 
If an ill teia e man ha'e a deed falsely read over 
to him a> d he then seals ai d delivers ihe paich- 
nient.that parchment is nevenhtless not his deed. 
This d ciiii e was not confined to t’e cond-tion 
of an ill tfrate grantor and it made no difference 
whether the grantors were fettered or unfette ed. 
The essentia*! position is that.if a gramor or a 
c<ivenantor be deceived or m’sled as to the actual 
conterits of the deed, the deed dtes not bind him. 
Nor is this principle lim ted in its application to 
deeds but the doctrine is equally arplicable to 
other written cot tracts {Mookerjee and Choxzner. 
JJ.) UmARANNESSA BiBI V. jAMlRANNtSSA BIBI. 

37 C. L. J 499 : 1923 Cal 362. 

- S. 89— Suit for cancellation oj sale — 

Fraud — Discovery— Limitation. 

A f Iff. seekij'g to avoid the statute of limitation 
on the groui d cf fraud must, besides setting 
forth the facts constituting the fraud, state the 
time when it was di covered to enable the deft, to 
meet thefrai d and the alleged time of its discovery 
so that the Court n ay see wbelher by the exer* 
cise ot ordinary diligence the discovery might 
not have been made earlier. {Mookerjee and 
Beachcroft,JJ.) Sfcy of State v. Pansiram. 

36 I. C. 284 : 20 C. W, N 638. 

" " 8. 39- Cause of action. 

Where the plfi. has some interest in the land 
covered by kobalah has clearly a cause cf action. 
(Coxe and Richardson, JJ.) Badri Narain v 
Kodo Sah. as I. C. 138. 

- 8. Contract Act, Ss. 1® and 19— 

Rescission of contract. 

A party to a contract can rescind it if it has 
beet* based on misrepresentation. (Holmwood 
and Chapman, JJ,) Jogendra Nath v. Chandra 
Kumar. 24 I. C. 193 t 42 Cal. 28. 

- Ss 39. and 42—Smf for declaration that 

he plaintiff was not liabU to poy ony surr s onthc 
basis of entries in fhe defendant's bahi not main- 
tainabte without seeking consequential rduf. 

Wheie S. 39 of the Specific Rebef Act ex- 
presslv permitted the plaintiff to ask for further 
relief and the dreoment should be adfudged void 
and ordered by the Court, lo be delivered up and 
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SPJSCIFIG RfiLIBF ACT il OF 1877), 8. 39. 

caocclled. a suit for rre-c dcclara'ion that *he 
pUint rf was Hot liable to pay oi. the basis ot the 
eiiine-i n oefendicii’s b^hi oia ooi lie. 87 H. R. 
lyif) K.;* rrcd lo. \CatnpbeH, /,) 'OHAn SIngh 
V. ^A.srA M'JGH. 1923 Lab. 491. 

-_ —s 39 -Cancellulton of transfer—Fraud 

not curried ut. 

vVliorc oJt'iuig had been dooe tocairy toe 
fraud into ertcci ai t ic uiau when a suit tor 
caiiceilati jn of a fraudulent tran ter was brought, 
t(i^ pltf i' iiot debarre ■ iroui asiting tor the relief 
he clai ns. 35 Cal. 551 iF- C i Kcerred to. 
(Raitt^un, C. J.) NaB[ Baksh v. Maula. 

63 I. 0. 4o4 : 126 F. B. 1919. 

— - S 39 —Scope of. 

Th ie'itor g aiiiiiig the oiff. a relief unJci 
S. 39 IS w lether ne has a •■eas^na^Ie apprchcii- 
si -Il OI scrijus injjry '<Vhcrc the pirf was made 
to adix her inamb impression to an agrectueut to 
re e< to aibdranoii oi toe contents ot wuich >ne 
had no tti'owlcdge and the award tnerv-m deprived 
her ot her lUlc to certain prope> ties held by ner 
in in I tga..,o. ti .id^ mere was ho valid agree 
men to retcr to arburatun so larasshe was 
couccrueJ aud Chat t ic award did n >t bi<<d her, 
and that the.c was reason'bie appreneosioii oi 
sen us injury so as to euiiiie her ij invoice the 
aid f >. 39. and Broadway, Jj.} 

Babu Ghui-am Fatima i; Ghuiam Muhammad 
Kh*N. 77 F. W. B. 1917 ; 

39 1. C. 912 ; 12j F. B. 1917. 

- —8 39 — f^ccrce agui't^l \Vaqf properly — 
Suit for deoluralton of invuliduy of. 

Ap.isj.wno alleges a proper.y to be wagf 
lOi tne »ale oi wh>c>i i d.iCrec is oas>cd n ed not 
gel it 'Ct aside ii he is uo party to it but may 
ask loi a deoiaratioa that it snould nut affect the 
piupeny. p/iuA Dm and ito/t Smtth^ JJ,i Amin 
Chand V. oANX Muhliuhak. 18 F. B 1913 : 

211 F. L. B 19i3 19 1. C. 219 : 

161 F. W B. 1913. 

—8. ^^—Cdnccliuho-i of an instf uffient— 
Sutl for poiscssio I of property. 

1 he caitceliaiioii oi an iiisoumeMt is not com* 
puisof) in a suit for possession of property 
COQVcyed by the lustrmncnt. Keid, C. J. and 
Kensington, J.i vIohammau Umak ali v. AmaN 
Ali. 170 F. W B l9il 12 I. 0 i4U : 

201 F. L. R. 1911. 

39 and 49 ^Mortgage — .'Non payment 
of CO -itd rail n — Hfftot. 

A uioitgdge deed .vas e.'cecuied and registered 
and possession also given to tne mortgagee unde i 
the de d The co iside^aiion was n it paid. Held 
when the deed was registered and possession of 
the secured properties given, the transaction was 
c mplctc under S. 58 of the T. P. Act and n-m- 
pa'ih .1 t oi consideration in sue » a case will oot 
re der tne transacdjn void or voidable. The 
rr'niedy of the -nirtgagor is to >.uc lor the con- 
sids at.on money. A utt lor cancvllat'on .f the 
m .tgag ; V >uld not lie—Tne lower Court hav- 
ing lound tha' there was nn dtiiger of an injury 
to the in irt^agor. a declaration that the c msidera- 
tioh had not been paid oy tne mortgagee was 


SFECIFIC BELIEF ACT (I OF 1877), 8. 39. 

refused. {Phillips and Kumaraswami Sastri, J),) 
Abdul Hashim aamib i>. Kadsr Batcha Sahib. 

48 Xa 20 : 24 X. L. X. 478 : 
(19181 X. W. N. 769 : 8 L W. 643 : 
48 I. C. 370 : 35 X. L. J. 740, 

—-Ss. 39 and 41 —Afenor—Si*/c— Suit to set 

aside—False rtpresentalion as to the age — Es¬ 
toppel -Refund of constderatton. 

minir is enti.lei to have a sale executed by 
hi n during his mi lonty set aside. Queere-. 
Whetner even fahe representation as to his age 
would d se ititle >he minor from claiming the re* 
lief. VIare silence or c niduc* in not disputing 
that he was amaj >r docs not deprive the minor 


of 

the 

advantage secured 

to 

him 

br 

ihe 

law. An a'^sCrtioQ of 

an 

Untrue 

fact 

must have been made 

bv 

him. 


Under S. 41 Court can call upon the minor to 
refund the cnnsiierati >0 he has received bef )re 
his prayer for cancellation of sale is granted. 
Apart fr)in the discretion which the statute con* 
lers, there is no general rule of equity under 
which a mmor can be compelled to pay com¬ 
pensation to the transferee on avoid.ince of the 
tra sfer. iCoutts-Trotter and Seshagirt Aiyar,}J,) 
Mallacheruvu RaGAVAYYA t>. Mallachkkuvu 
Subbayya. 431. C. 908 7 L W. 124. 

-8. 39 —Transfer - No consideration. 

In a suit lor canceilat on of a sale deed for 
consideration which was found really not to have 
past 'd if the inieniion of the ezecntant was to 
transfer the property the failure ol consideration 
will nut make tho de d void >r voidaole but will 
onlv gi'C t'>e right to its piymeot wi h a lien on 
property uQtd it is paid 25 B. 10 at p 18 Poll. 
{Ayhng and Tyabji,JJ.) Govindaswamy Rama 
V. Kuppammal. 31 I. C. 77. 

— —8. Z9—Consideration not paid or ade- 
quate. 

Non-payment of and inadequacy of considera* 
lion are not sufficient to justiij the cancellation 
• if a deed of sale. \Abdur Ruhim and 
At\ar^ J! ) Kblaru Kotayya v. Polavakappu 
MULLAYYA. is X. L X. 631 ; 

19 I. C 746 : (I9l3) X. W. N. 637. 

-—8. 39— Suit io cancel an instrument — 

Limitation Ac/, Art. 91. 

F n a suit to cancel a registered instrument. 
Which cannot lake effect till after it is reg stcred 
under 3. ^9 limitation commences fr .m date of 
registration and not from date of execution under 
Art Hi of the L'lnilatinn Ac*, {Stuait, J C.) 
Ali Mirza Beg k Hasan Razakkan. 

39 I. C. 456 : 4 0. L. J. 108. 

-B, 39-i9cc/(irrt/orv decree—Principle /o 

be followed—CancelUitton of tusirument. 

Though the man for the time being in ful- and 
peaceable possession ot certain property knows 
that some other person is selling up an adverse 
claim to ih* same and has asserted thai claim in 
ransaeti ms to whi. lithe person in po^sess!on 
was no party and which are on the face of them 
not binding on him, he would not be cutiiled to 
sue for caiicellaii-ui of the instrument under 
S 39 of the Act. Piggott, J.C.) NaRENDRA BaHA- 
DUR t>. BasUdeo Misra. 14 1. 0 31. 
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SPECIFIC BELIEF aCT (I OF 1877), S. 39, . SPECIFIC BELIEF ACT (I OF 1877), S. 41. 


-8. 39 Cancella'ion^Void docum^'-nt-^ 

Both patties to blame—Refusal to cancel. 

A^i under S. 39, the rel ef uy wa f caucella* 
tioii ut a void docu iient is ent rely disc ttionary, 
the C urt of Equity may well lefuseto cancel a 
VO d document wnere both ihe parties to the 
instrument are ^ui'tv ot iraud {Chapman and 
Atkinson, JJ) Bindbshki rasao v LbkRaj 
Sahu. 90 C. W. N 760 : 1 Pat. L J. 48 . 

33 C. 7 1:3 Pat. L. W, 406. 

—-8g. 39 and 42— Plaint>ff get a mon y 

decree, the Couft holding that a valid mortgage 
existed. 

Fne proper y was in posscssio i of the vendee 
from the alleged mortgagor. Flam ih t'et eto>e 
sued f .r a declaraiion that the sa<e was f> audu* 
lent and inoperative. Held, plaintiff s proper 
relief would have bee i to attach ihe pro¬ 
perty aiij wait till that a aemnent had 
been removed and then to ave sued o 
ha'^e his rig «t to attach it declated witiiin the 
statutory per od of one vear However he elcc cd 
to sue bef >re making an at achment and never 
prayed lor a decUration ot his tight to attach. 
In this wav he faded to have any t rng ble cause 
of ac ion whatever. la vievv oi ihe lact that he 
had a uroper remedy, the declaration s mgiit f r 
should M"t oe made, (Pratt and Duckworth, JJ ) 
Ml San Ma Kkaing v. Shwe Ba. 

1 Bar. L. J. Iu6 : 1923 B. 82 (2). 

- —8. 39— Suit for cancellation of deed 
Ho prayer f jr possession —quent suit for 
vVne>e m a ^ui lor cAiiceliatton of h deed, 
there is no prayer for p 03 se^Slon and ii »leave is 
taken for filing a separate sou therefor, a sub e- 
quem s li tor oosavs-ion is barred bv O. II 2 
(3, f the C. P. C. (H lung Ktn,J.\ M‘Un« O'- 
OaiSG V Ma On Sin. 33 1. o, 13t» ; 

9 bur. L. X. 98. 


_——S 39 •Who shou'd sue. 

Asu t under S. ^9 is maintainable only by t ic 
pe>8 )n agAinst whoffl ihe ii'Sirument is viid or 
voidable or to who n it causes i jury. (PurUtt. 
J ) Vasa Narayanaswamy v. Anthayk 

26 1, C 272. 


S. —Endorsement on document, if a 


dooument * • .* ,r 

Tie e idorsement oo a docum-nt i-it«elf a 

document like the several parrs o^ documents 

under S 40 - f the Sp. Kel Act [Walsh and Sun- 

dar Lai, U.) Kam Chandra Ganga Sakan 

^9 All 103 : 37 I. C. 89 14 A. L. J. 980. 


-S. Mortgage during minority^Suit 

for cancellation — Refund. o ,4. 

The discretion conferred on the C'u»t bv S. 41 
must be so i te rreted and exercised as onlv lo 
imp «e uponapltf seeking relief by way .f 
ca .celiatio-i of an i .st. ime.it such coiidit-ons as 
the Uw would impO'C upon h m if the o ’Siti »n o 
the parlies were reversed a "d he were the defen* 
dan in a suit brought toeniorce the msiru nen- 
accordt. g «o its terms. I • a suit ror sett ng as-de 

1 n ngage-deed r^xecuted bv plaintifl durmg h.s 

or.fybv 1... g.ardi.n and hi.n-elf. tne Curts 
bll )W ps.sed a decree conditi mal on his paving 

c D—VOL. IV 93 


the full consideration of the deed »n sud. Held, 
that the minor’-^ contract being void, th<* plain¬ 
tiff’s 'Uit sh luld have been decreed as brought. 
KPiggott, J.) Gaya Pra ad v. Sasaran Chaud- 
Ahi. 29 I. C. 972. 

■ — - . tt- 41— Minor—Suit to set aside convey 

ance by—Refund — Discretion. 

Though ihe Couit had a diacret on to direct plff. 
10 restore the consideration monev under 41 
of the Sp. Ktl. Act, yet it would not do sn unless 
there were very siror>g circumsiances m the case 
10 ena'Ic the Cou*t to find that thciewasan 
equity i-i favour the defeodanl. Where the 
dt*ic 'dant t -OK a sale from the minor plaintiff 
kn w'lig she was a minor, the delen laat has no 
equity i ^'is favour t > claim a refund. {Macleod 
and Heaion, JJ.) GuRUSHIDDSWAMI v. Parawa 
Dundaya Narendra. 44 Bom 176 : 

56 1. C. 271 : 22 Bom L. B. 49. 

- S, 41 - Minoy—Sale — Refund of purchase 

mon^y. 

\ minor, whose ks 10 recover the property 
si^ldis bound in equity to refund ibe purchase 
monev under S. 41 ot Ihe Specific Relief Ac- as a 
conditi n precedent to obtaining aoecieefor 
po«se sioo (Mali Sagar,J.) Kapura v. Hardit 
Singh. iB 23 Lah 610. 

■ 8. - Cancellation of a document— 

Litibili'y tor benefits received, 

"’here a minor vendor afterwards claims equi¬ 
table relief th« Co''rt« will not grant it unless 
i and until *hc plaintiff is willing and agrees 
to restore an benefit he might have receiv¬ 
ed thereunder. But such ower will not bp used 
bv the C''urt if the defendant has already received 
compensation bv hping in poiesession and enjoy¬ 
ing t^e pr-duce (Reid, C j.ana Rnitiga*', J,) 
Choghatta V Asomal. 80 F B 1918 • 

17 I. C. 371 : 270 P L. B. 1914.' 

- Si. 41 and 3 — ^uit for Possession by true 

owner—Right to ye-imbursement of ali-nee. 

Where \ oerson having no title 10 property 
sells it and the true owner sues to recover pos¬ 
session. the n.irchaser is not entitled to be rc- 
i 'nhursei for the simple d ‘bis of the tnie owner 
wbi-'h the ve -dee 'las paid out of the sale corsi- 
deration. before surrendering the nrope tv. The 
right cann t be supoo-tpd either on genera I 
principles of equity or under S. 41 [Sadasiva 
Ahar and Napier, JJ.) Ammani Ammal v. Rama- 
SWAMI. in L w 75 ; 87 M L. J. 118 • 

61 I. C. 57 : 11919) H W. N. 866. 

-8. 41—Minor—Alienation by guardian 

No transac'io .1 can be a oided bv a minor 
under the general princ'bles of e«piitv recognis¬ 
ed bv S 41 except n the condition that the 
p'T-iofi benefi ed >v the transact'ou restores the 
benefit fip has received or makes such compenwa- 
tinn as the just ce ot -he case requires Kanhaiya 
Lai md Lyle. A.J Cs.) L*la Pprshotam Das 
V. Nazir Hosain. 64 I. C 846 : 6 0. L. J. 668. 

“”8- 4\—MinoPs contract—Resfoyation of 
benefit* 
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SPECIFIC RELIEF ACT (I OF 1877), 8. 43. 

A mi' or plaioiif/ praying relief must perform 
equity 1 he seeks equuy ana ihe Court may ihere* 
fore under a. 41, bpeciftc Kehef Aci» require him 
to rest' re any properiy, in his pos>cssion which 
he Mas ob amed, by his misieuresentation. Such 
cofiipcnsdiioo docs not extend to moneys received 
ard spent by ihe minor {.Kennedy^ J. Cs. Uay- 
momt a> d Kemp, A. J. Cs.) Mx HUKI v. RosHAN 
KhudaBUx. 16 S L. K. 112 ; 1928 Sind 6 (F. Bj 

- S. 42. 

Applicability. 

Ca 186 ot action. 

Construction. 

Irisesetioo uf Court. 

Duly of Court. 

) ui Lber relief. 

Interested to deny. 

JuiisQiciion. 

LeF,al character. 

Object of. 

Rignt to property. 

MibCBllaneous. 

Applicability. 

- S. 42'^Appltcabtlity of—Suit to set aside 
comprofhiu GCOi tc as being void against wtrnor. 

S. 42 docs not apply to a suit instituted by the 
plhs. seeking a declaration that a decree made ii* 
a previous suit where they were minoi defts. wa' 
not biodiiig oo them and claiming to be restored 
to the poMtion they held prior to the date of the 
deciee. The Court has no discretion to refuse 
relief to the plaintiff il it finds that the previous 
decree was obtained without securing a proper 
represcntaiion of the minor delcndants. (iiir 
John Edge.) Paktab Singh v. Bhabul Singh. 

3d All 487 : 40 1. A. 162 : 16 0. C. 247 : 

17 C. W. h 1168 : 14 M. 1. T. 299 : 

25 M. L. J. 492 : ll A. L. J. 901 : 

18 C. L. J. 384 ; (l9ld) M. W. N. 785 : 

21 I. C. 288 : 15 Bom L. H. 1001 (P. C.j. 

-— S. 42 — Applirabihty — Tenants not 

entitled to declaration agatn:>t landlords. 

Entries in revenue records as tenants for a 
long tiine raise a piesumption correctness 
which has to be rebutted ; but tenants arc not 
CMlillcd to a declaration under S. 42 against their 
landlords. \Usiic Jones, J.\ Mx Jai Kauk i». 
Labhu. 4 Lab. L. J. 207 : 1922 Lah. 163. 

-S. 42— Applicability, 

To entitle the plH to succeed it must be shown 
that his legal character or his right to any pro¬ 
perty han been denied by the deft, or ihat the deft, 
is ai least iiiteicstcd in denying it. [Smyth, 
Elstnie barklcy and Ratiigan, JJ \ Barkax Kam 
V. Jagax Ram. 17 I. C. 379 : 249 P. W. K. 1912. 

-S. 42-A^/.//ca6i7r7>. 

No suit lies for a declaiation of what is not in 
accordai ce with facis. {Abdnr Rahim and 
Sundata A>yar,JJ,] Drunan Raju Ramawa t». 
Chundari Pbdayya. 10 M. L. T. ll*^: 

12 1. C. 119 : (1911) 2 M. W. N. 174 : 

“ S. 42 AppUcability — Question of Law, 

No declaration can be grantad 011 a mere ques¬ 
tion of law. 30 C 738; 14 1. C. 81 Ref. .Lindsay, 
J,C.,ond kanhaiya I al, A.J.C,) Prag t». Maham- 
.MAD Abdul Husain. 25 1. C. 603 : 1 0. L. J. 344. 


SPECIFIC BELIEF ACT (I OP 1877), 8. 42^— 

Applicability 

-8. 42— Applicability— Claim suits. 

O 21. R. 63 gi'ee a special right i f suit to party 
w ho^e claim is I ejeett d under O 21, R. S8 and 
in such a case the proviso to S. 42. bp. Rcl. Act 
does Mol apply {^Jtller, (.J and Foster, J.) 
Bhagwan Lal V. Pajendra Prasad Sahi. 

4 Pat. t, T. 409 : 1923 P. 664. 

- S. 42— Applicability — Sonthol Parganas, 

As the Specihc Rtl-ef Act does ool apply to 
the SoDihal Pa'ganas thtre is nothing in the law 
aiart irom that Act which would ei title the 
cour' to grant a declaratory decree. Befoie 1877 
the power oi the ci urts in such cases were 
go\ erned by the provisioi s of the Civil Procedure 
Code of 1859 subject to a condiiion precedent 
that there were circumstances which might 
justify the giant of consequeotial reuef, 2 P.LJ, 
379 ; 19 W. R. 171 and 25 W. R. 3M followed. 
[Dawson MtlUr, C. J, and liucknill, J.) ISWARI 

PKASAD Singh v. Mx. Sahora Kumari. 

1922 F. 42. 

-— S. 42— Applicability^Recovery of money 

if and when necessary. 

A suit for a declaiation that the detts. were 
liable to pay a ceitain amount and that plfl. 
si ould recover the same if and when the pltt. is. 
compelled to pay the sauie is one for a declara¬ 
tory dtciee without a consequent relief foi the 
purpo>cs of the C< uri Pees Act but the ^ult not 
being one contemplated by S. 42 is not maintain¬ 
able. [Das and Adathi, JJ.) SHAIKH RAFig*UD- 
DIN V. Shaik Ashgak All 63 1 C 38. 

- 8. 42——Swif to declare a 

Municipal election inVuttd. 

It is not in the discretion of the Court to 
declare or refuse to declare a municipal election 
invalid ll the case is proved, the Couil must 
i pass a decree in favi ur of the person seeking the 
invalidity ol the election. Evidently a suit for 
• he purpose is maintainable. [Ross, J.) Avudh 
Behari Lal v. Ki>ski prasad Singh. 63 1. C. 6. 

-8 ^2— Applicability — Injunction —0«- 

claration suit. 

A suit for declaration and injunction is main¬ 
tainable in ihc Sonihal Parganas. [Coutts and 
Adami, JL) Tekaix Deo Nakayan Sing r. Bhuk 
Lal Raut. 1 Pat. L. T. 699 : 67 I. 0. 196: 

2 U. P. L. B. iPat) 150: 11921) Pat. 38. 

-S. 42—— Claim suits—C. P, 

Code, O. 21. R 63. 

In a Suit for a declaration under O. 21, R. 63, 
C. P. C,. that a sum of munev deposited in C'‘urt in 
execution of a decree in favour of A and attached 
bv deft. I > ext'CU'ion of a decree against A vva* the 
property of plainiiff. Held, that the suit was not 
barred by the proviso to S. 42. The plff. was not 
bound to i-ue for the pavmcnt of money to him. 
and ihc consequential relict which ii was possible 
lor him to claim, vis., that the decree was really 
the plff's., had in 'act been cla med. (Mulhck and 
Atktns-^n, }J.\ Hari Lal Sahu v. Ranchi Minis¬ 
terial OlFlCERS’ U BAN Co-OP8KAT>VK 
Credit Society. S Pat L. J. 189 

4 Pat. L. W. 138 : 48 t C 396 

(1916) Pat. 141. 
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SPECIFIC RELIEF ACT (1 OF 1877), S. 48— 
Applicability 


SPECIHC RELIEF ACT (I OF 1877), S. 42-Caiifle 
of action. 


-S. 42— Applicability — Claim suit — Claim 

in execution of decree- Ohjec'ion — Suit, 

A decree-holder may iadependently of O. 21, 
R. 63 institute a suit for a declaration that certain 
property attached by him is the property of the 
jadginent-debtor. It does not come within the 
proviso to S. 42 of the ''p. Rel. Act. {Maung Kin. 
/.) Maung Ba Kyaw V. Lan. 45 1. C. 972 : 

Also 9 Bur. L T. 199 : 34 i. C. 125 
Also 10 F. B. 1912 : 74 P. L. B. 1912 : 

14 I. C 610 ; 267 P. W. R. 1918 

Causa of Aation. 

—- S 42— Cause of action — Maintenance — 

Grant of village—Payment of revenue. 

A taluqdar granted a village lor the mainten- 
aace of a junior member of the family on the 
anderstanding that the talakdar himself would 
pa the Govt, revenue Subsequeotlv he alienat¬ 
ed a lot of other villages out of the Taluqdari 
estate In a suit by the maintenance holders for 
a declaration of charge, held thai under the 
arrangement the grantor undertook a personal 
liability to pay the revenue of the villages granted 
and U was not intended to charge thr* remaii>der 
of the taluk with such obligation. Where there is 
no allegation in the plaint that the grantor had 
not ample property to carry out his undertaking 
there was no cause of action for the suit. {Mr. 
Ameer Ali.) Sunderlal v Ramjilal 

24 C. W. M. 929 : 16 N. L. B. 114 : 

28 M. L. T. 319 : 47 1. A. 149 ^ 
tl920, M. W. N.447 (P. C., 


-8. 42—Cflttsc of aciion—Decree for profits 

bf Revenue Court iti favour of recorded co-iharer 
—Suit for declaraiion of illegality of decree. 

H mortgaged certain property to lour persons, 
one of whom was the predecessor of defendant B. 
B transferred a pait of bis share to bis wife 
and both B and his wife afterwards sold iheir 
share to S and another. Possession was, however, 
nol given as the whole of the purchase money 
wai not paid. B and his wife sued S and an tber 
for the unpaid puicbase money obtained a decree 
which was discharged in I9t3. Their names 
were on the revenue paoers beiore that date and 
they sued lambardar, who was a representative of 
the mortgagor, for their share of profits, for tho^e 
years obtained decree tn 1913 and 1915 and 
realised the amounts decreed In 1911 the repre¬ 
sentatives of H had deposited the mortgage 
money in court for payment to Mr, and Mrs. B 
but on the court refusing to order payment, as 
there was a dispute beiween B and S. had with¬ 
drawn. The mortgagors then redeemed their 
property from S. a-d another and sued B and his 
Wife lor refund of the profits paid to them under 
decrees of 1913 and 1915 on the ground that t^he 
de crees were unlawful Held, that B and another 
be^ng recorded co-sharers on the dales in respect 
of which decrees for profits were made, the 
derrpes were good and the suit was not mamiain* 
tlU iTaneffi and Wallace, JJA Mahabir 
PKASAD r. Basant LAL. ^ ^ ^ J 

_s ^2—Cause of action—Fraud by minor. 

Where a minor induces another to advance 
m^ey by mortgage of his property, on a frau- 


dul^^nt m srepreseniation as to his age. he can sue 
for a declaration that the mortgage is id provid¬ 
ed he returns the exact sum received at the t'me 
of contiact. {Walsh and Ryves, JJ.) I ii a 1>haR' 
V. PlAREY Lal 19 A. L. J. 678 : 

62 I. C 258 : 3 U. P. L R. (All.. 51. 

-8.42— Causf of action-Denial of title. 

The denial of tide referred to in S. 42 must be 
communicated lo the pl£f. in order to give him a 
cause of action. A claim or statement de>iviog 
title not contmunu ated to the owner cannot save 
the statute oi limitation runnii-g against him. 
{Walsh, J.) Mahabir Rai v. Sarju Pr*sad Rai. 

43 I.C. 176. 

-S. ^2—Cause of action^Deniul of right 

—Suit for declaraiion by plff —Whtn no creditor 
hai claimed tt'le in the property. 

A sQit for a declaraiion that the property seized 
in insolvency proceedings is the pltf's, is miscon¬ 
ceived, as no such declaration cai^ be granted 
against a creditor who has not claimed or the 
debtor who has become insolvent or even against 
the Receiver. {Piggott and Walsh, JJ.) Rita 
Ram V. Jhojar Singh. 33 I. c. 798 J 

16 A. L. }. nei. 

-S. 42— Cause of aciion — Declaratory suit 

- Hindu widow — Will—Suit by reverstonrr. 

It is not competeni to a reversioner tj sue for 
a d'Clarati n that a will executed by a Hindu 
widow IS void, because there is no alienation. 27 
A. 14 ; 26 A. 23b, Kef. {Chamter and f’iggott, JJ.) 
Um Kao Kunwar v, Badri. 87 All. 422 : 

29 1 C. 302 : 13 A. L. i. 661* 

- Ss. 42 and 62— of aciion — Deolar^ 

ation—Rights and liabilities of mortgagor and 
mortgagee. 

The suit was by a mortgagor against his usn- 
Iructuary mortgagee of his shop and the tenants 
occupying the shop under the uvufiuctnary 
mortgagee for an injunction to raise the lenial or 
to deduct the excess he would get by an increased 
rental from the mortgages The agieenieoi was 
that if the mortgagte got less rent, the mortgagor 
would make up and pay him but if be got more 
rent, he (the mortgagor) should be given the 
excess. In the circumstances of the erse it was 
held that the suit as biougbt was not maintain¬ 
able as there was no alh gaiion that over a specifi¬ 
ed period of time the mortgagee ad been 
persistently and without reasonable cause been 
letting the shops mortgaged for less ihan their 
fair le<tjng value. {Chamter and Piggoti, JJ.) 
Roshan Lal v. Mool Chand. 

27 I. C. 697 : 13 A. L. 3. 85. 

- ^2—Cause of action—Denial of right 

—Stipulation not to rede*m. 

Where there are two mortgages in favour of 
the sane person and there is a stipulation to 
the later mortgage that the mortgagor would not 
redeem the cailier without redeeming he later, 
and the mortgagor denies the right of tbe mort¬ 
gagee under the later mortgage, the mortgagee 
can sue for a declaration of his right. {Piggott, 
J.) Ramcharan V. Jagan Behari Lal, 

24 I. C. 737. 
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Sr r** FIC RELIEF ACT (I OF 1877), S. 42—Cause 
ctioQ. 

-S. 42 -'Cause of action — Limitation — 

Plff. in posstssion. 

VVhcre plrts. who had been wrongjy recorded 
as cx-prop'lel *ry lenants in 1888 applied in lyu^ 
tor correciion ol ihe vilUge papers and it was 
dismissed io J904 and the dett>. in 1912 applied 
under s. 36 oi ibe Laod Revenue Act lor asse s- 
ineot o( rent on the land held by the pltfs. Held 
that the deft.'s application to the Hevenue Court 
gave a fresh cause oi actiou to the plffs. and mat 
a suit for declaration of tueir proprietat y line 
was not barred, 20 A. 35 (F B.) ; 31 A. 9 Disi 
(Chitmter and tiafiquc, )J ) Allah Jilai v. Um 
KAO Hussain. 36 All. 492 : 24 I. C 636 : 

12 A. L J. 810. 

—S. 42—Crrusc of action—Mortgagee ti pay 
off prior mortgage—No proper uticslaiio-t—jui t 
for declaration of c/nirge will he. 

Where A lent a siini oi money to B tt) pay oil a 
mortgage o i B s property and B execu ed u mort¬ 
gage 111 lavour ot A but it was luvalid lor want 
ot due aticsiatioQ, A is cutitlcd to a declaration 
that he has a charge on the property to me exicui 
ol the money advanced {Maclcod, C. J. ana Faw‘ 
celt, J.) Chotalal Kaksavdas v. Vishnu 
Ganesh. 46 bom. 697 : 60 I. C 903 : 

23 Bom. L. K 84. 

-S. 42 —Cause of action—Pe* son not a 

party to litigation and not affected thereby—Suit 
to declare decree fraudulent—Parties Injunc¬ 
tion — Con'icquential relief. 

A landlord obtained an ex parte decree aktainst 
a pers ai alleged to be tenant and put .lie bolJiug 
to sale ill execution. Tiic tenancy was purena ed 
by a stranger The plaintiff who was not a parl> 
to ihuse pr /ceedmgs instituted a suit tor declara- 
tion that Ine decree a.id sale were fraudulent and 
did n jt adect him who held the tenancy under 
certai.I persons h ilding under the landloid. 1 
was found that the decree and sale were fraudu¬ 
lent. Held, that the plaintiff’s suit was maintain¬ 
able and a prayer for an injunction to pr ileci ine 

p ainiid's jKissessioii unnecessa V. 13 B. 34, 
38 .VI. llo2 Uei. To such a suit tlic icpicscnt* 
atives of tne alleged tenant against whom the 
■ cx parte decree which was obtained were not 
necessa-y panics. [MO'^kerjee and Chotzncr, Jt,t 

MOHESH CHA.NDitA MlSR4 V. NlSTAKlNI UaSSYA 

27 C. W. N. 449 ; 1933 Cal. 382. 

~ 42 -Cause of aotioti — Dismissal vf 

suit on ground of no cause of action— Propriety. 

A suit f jr a declaration of title to and c nihr* 
mation of n-issession m a certain pi t ol land on 
the allcg.iti »n tnat delt had Ihreaiciicd to iak\ 
possession thereof with a prayer for a lempor.trv 
injuoctiOQ in whicli ttie dcicnce is tliat ihe title 
is with the deft, cannut be dis nissed on 111 * 
ground that the plaint discloses no caHse oi 
action, [leunon and Richardson, JJ.) Adyanath 
Ray V. Biseswar uass. 46 I. C. 6o3 

-S- 42-Cflustf of action-Plff‘s iilU and 

previous possesston—SuH to establish 

A suit for a declaration to estiblish title to a 
village aod to a streamlet which lies within it 

owing In disturbance 10 the pirt.’s p isse sion b 

deft’s people catching fishiii it. is maintau.ablc ; 


SPECIFIC RELIEF ACT (I OF 1877), 8. 42—Caaie 
of action. 

even a temp rary disturbance is a sufficient 
gi. und lor sucn a suit xChamiert C. /. and 
Sharfuddin , J .) Shahueo Lal Bhaoat v. KesHO 
Mohan Thakuk. 35 1 . C. 916 : 20 C. W h i 274 . 

6. 42 Cause of action, 

A mere .iiachmcoi is a suthcient inva>ii.n of 
a right to conlei a cause of action. Coxe, J.) 
Akhuy Kumak V. Nakain Dev, 9 1.0 663. 

-S. 42 -Cause of action — At'achment of 

property is not, 

1 h re can bo n > doubt that an atiach>ne<it in¬ 
fringes the right ot t.ie judgnien dcbtoi aod has 
t le effect oi placing the inopcriy in cu todia 
Icgts. but it d es not bv itself a nouiU to an in- 
iiin^^emciii 0 i the rights of me reversioners to 
the pro.-ertv. It is pj>stblj, nay it is probable, 
mat tne a tachment wi 1 lead lo an ali nan n, 
and ti the alienation is no> conhned to ihe period 
of judgment-debtor's lile-timc, the pUi tiffs le- 
vc'sioucrsi will then be entitled to impeach he 
.ilietiati'h. It is, howevci, dear that where no 
aiienai'on ha'* so far been inad<., the mere attach' 
ment docs n.>t give the plaintiffs frcversioi e^^> a 
cause of acti-iD i r a declaration ihai their rig'ds 
will > ot be aHeeted. Lal, C. J. and 

Lumsden, J.) Chet Ram v. Spedhinu & C.)., 
Ltd 5 Lah L. J 234 ; 1924 Lah 62. 

- 8.42—Cause of action —Compromise by 

propel, tor Mil/Sons for decla*'uiiO'> of in¬ 
validity —Customnry law. 

In cases gov»-rncd bv customary law it i open 
to he sons •>! a proprietor to mai tain a suit for a 
declaration that a compromise entered into by 
• heir la'ner Should n >t adect meir ^eva^^ioQary 
rights alter ihe>r father’s diath. Although a 
compr itnise entered in g ) d faith bind* a man’s 
hei(» but they are entnl -d to challenge the com* 
proni>eonihe g o md that! was not entered 
1 to I I good failh 97 H. K. I90o Kef (moH- 
:>miihiin.i Brasher, J f) Umgar mnoh v. SUCHa 
bINGH 6 Lah L J 366 ; 1924 Lah. 36. 

- S. 42-Caws'* of ac/fo»i —Attachment of 

anc stral property—Declaratory suit Custom, 

A >up fora d claiation at the instance >f rc- 
'Crsl ners docs not lie when a crstral .»roperty 
has been merely ahached in execution of a decree 
with a V lew o a sale but has no* been sold. 18 P. 
K. I9h8. Uisi- Irvtuan Petman, J.) VVakyau. 
Singh v. Nakain Das, 62 i. C. 157. 

-S. 42—Cause of action. 

Inasui' tor declaration a plff. h^s no cause oi 
acuon if me plaint only alleges fhai tne defts. 
claiin''d as C'^-sharers, oenviiig Ihe plrl.'s exclu- 
si e prnprictary ng d without there be'iig any 
actual inva>ion of plff.’s right. {JoHnsfone and 
^hah Din, JJ,) Budha Khan v. Mohammad. 

31 I. C. 387 : 133 F. W B. 1916. 

-8. 49—(. ause of action -.suit for setting 

aside unit during lifetime of testator. 

A sui Will nt lie for a declaratory dectee set* 
In g asi ic .1 w II du< ing the lifetime oi the testa¬ 
tor, Shah Dm and Scotl-^mith, JL) NURKHAN 

t». Bhaktawar. 30 P.L.B 1916 : 87 • C 674 ; 

200 P. W. B 1916. 
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SIEI inc BELIEF ACT (I OF 1877), S. 42—Cause 
of action. 


SPEClFin BELIEF ACT (I OF 1877), S. 42—Cause 
of action. 


— 8. 42 Cause of action—Some tenants 

acknoiiledgit^g pittas title amt some deft's. 

PIffs. were in pi)‘'Sessioii of some o' the lands 
and deits m possession of others; some lenants 
acknowledged pIHs. and some defts; held, that a 
su t lies fi.r a declaration that mutation oi 'he 
la d *n dcfi/s name was null and void. 15 M. 
307 ; 5 H. K 190t< ; 99 P. L. R. 190h; 29 F W. 
R. 1908: 100 F. K. 1913 Rei. [RatUgan and 
Skadi Lai, JJ.) Mohammvd Umar Nawab 
Din. 217 F. L. B. 1914 : 24 I C 678 : 

127 P. W. B. 1914 

--S. 42 —Cause of action- No cloud on 

title. 

As long as there is no cloud thrown on title, the 
plamtiif is not euiitUd to any dedara'inn. 
(Spencer a»d Ratvesam, JJ.) SoUNDAkATHAMMAL 
V. Naravanaswami Aiyar. 42 M. L J. 567 : 
31 M L. T. bO : 15 L W. 639 : 1922 M. 3t6. 


-S. ^2 -Cause of action—Declaration of 

right to uppea' in village Courts. 

An t rder passed by an officer debarrmg a per¬ 
son hwldii g vakalainama lo p>aciice in village 
Cr'urts is 111 ' gal ai d a suit to declare such a ri^ht 
lies ai comiJ'On law ii not covered by 42. 
(Ayling and Tyabii, JJ.) Kamchanpra Row v. 
SecketaRY of State. 31 i. C. 310 : 

39 Mad. 803. 

— 8.42 —Cause of action 

A plff. whose title is threatened by evidence 
bei. g crea ed against him will have a came of 
ac ton under S. 4.*?. [Vldfula and Sahagirt 
Aiyar JJ > Gandla Fedda Naganna v. Sivan- 
APPA * 38 Mad 1162 : 16 M. L. T. 310 : 

26 1 C. 232 : 27 M L. J. 520. 


_ S. 42 —Cause of action in—Dental of title 

•^Subsequent acts if constitute different causes 
of ac lion. 

In a decUratory suit based on the ground ol 
dcR.'s denial of title of the piff. there is only 
cause of action namtlx denial of title; and acts 
done subsequently by the d ft. in consequence of 
such denial do n t crea'e or give a fresh cau-e of 
IcUon unde. S. 4'2. lO A, L. J. 413 36 M 383. 
Dist (Ayling and Sadasiva Aivar, //.» Thihu- 
VALA Rao ' . Kadeka*» Durgi Shettethi. 

MALA KAO ^ ^ _ gg J ggg ^ 


1 L. W. 134. 


_S 42—Cause of action—Petition by 

,nidow to revenue authorities for transfer ofpaiia, 
A peti'ion to the revenue authorities by a 
Hindu widow for transfer of patia in respect of 
the huobaitd’s lands to another person s name 
would not by tlseli furnish a cause of action for 
a declaratory suit by the reversioner as such 
oetiiion does rot amoum to the assertion of a 
.0 the property s-’ught to be affec^rL 
(Sun^ara Aiyat and Sadastva A.yar JJ.) Baggu 

SINNAVANNA V. iTRAGOLU CHINNaYA.^^ ^ ^ 

3 ^2—Cause of action—Authority to 


uit by a reversioner will lie for a ^clara- 
at an authority to adopt given by the husp 
i fabricated as it is only a preparation and 


does not of itself affect the reversi nary right. 
[Benson and Sundara Atyar, JJ.) Skeepada v. 
Sfeepada. 35 Mad 592 : 12 I. C 176 : 

(1911} 2 M W. B. 194. 

- S. 42 —Cause of action — temalt—Muta¬ 
tion of names—Suit by reversioner. 

Where a Hindu female who bad succeeded to 
her lather's propeny had a portion oi it mutated 
the name of the dcit^. and the predecessor m title 
of one of the defts. bad retained a portion of it to 
herself. that though there was a tian^fer 

of possession, the mutatiun order had not the 
elieci of transierring il e property nor could the 
woids accompanying the transfei, thn w a cloud 
upon the revt isioner's title, and so there was uo 
cau-e of action tor the suit. (Mttra. A J. C.) 
Ujaria V. Roshanlal. 

60 1. C. 343 : 16 N. L. B. 209. 

-S. 42 —Cause of action —Denial of title 

—Entry tn revenue register. 

A man is not bound to sue for a declaiation of 
bis title merely because some casual denial ol his 
title is made, e. g., by an entrv uniavouiable to 
him and favourable to the taluqdar in the revenue 
registers which in no way aBects him in the 
enjoyment of his rights of prcpeiiy. The refusal of 
inc Revenue Uouns to disturb the entry in the 
leveiiue .egister casts a cloud on the piff.’s ti<le 
and gives hiiti a cause ot action to bring a suit to 
have ihe cloud cleared (Lindsay, J C ) Sri Kaj 
KUnwaR V Ganga Fka ad. 23 o C. 46 . 

7 0 L. J. 74 : 55 I. C. 893 : 2 U. P. L. E. [J. C.) 91. 

-S. 42 —Krause of action—Finding of Re¬ 
venue Court 

In ejectment proceedings be.ore a Revenue 
Court reject the cotiiei.tiun of the person sougut 
(o be ejected that he was an under pr< prietoi and 
not tenant, the lam.lo d has no cause to sue in a 
Civil Court lor a declaration that the said person 
was noi an under-propiietor. (Lindsay. J. C.) 
Muhammad Abdul Hasan Khan v. Sangam Lal. 

42 1. C. 194 : 4 0 L. J 5U2. 

- S. 42—Cause of action — Entry in Re¬ 
venue Records—Limitation 

Where plB.’s title is made doubtful by reaeon 
of an entry in the Revenue registers and be seeks 
rtliei.by a declaratory suit, limitation for such a 
suit runs from the date On which the entry was 
made. [Lindsay, J. C.f An Hussain Khan v. 
Baindi. 34 1. C. 775 : 3 0. L. J. 226. 

-S. 42—CaMs^ of action — Ejectment _ 

Cancellation of notice by Revenue Court — Jupis- 
diction of Civil Court, 

In a suii to contest a notice of ejectment, defts. 
claimed to be uoder-proprieiors of tie land and 
the notice was cancelled by the Revenue Court tin 
the ground that ti.ey were not mere tenants, held 
that the lai-dlord had a good cause oi action to go 
to tbo Civil Court for a declaration that the defts. 
do not possess any under-proprietary righti. 
[Lindsay, J. C, and Kanhatya Lal A J. C.) Ra»» 
AsRE V. Raja Muhammad Abdul Hasan Khan. 

SO I. C 218 : 2 0. L. i. 241.. 

See also 341. C. 304 : 3 0. L. J. 19L 
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flPeciFI J Eecier ACT (I of I 8771 . s. 42 —cause 

of actloa. 

---8. 42 —Cause of action •Declaration that 

deft ts not proprietor — Limitation. 

The cause of aclioo for a suit for a declaration 
that defc, IS not the proprietor or under propriet »i 
andihat he is liable t? ejectment accrues onl\ 
when the conlrarv is put forward bv the tenant 
as a ub taotial defence in ejcciment proceedings 
ID WevC'-ue Court. A Civil Court is entitled to 
declare ihat a person is or s i oi an agrituliural 
(enai't. though the Revenue Court has exclusive 
jurisdiction to determine the nature of the tenancy 
A decree fur a declaraiion by ihe owner oi half 
of a vil age that deft, is neither a superior nor an 
inferior p oprietor in the village can he if the 
mortgagee m possession of the otuer half i' 
impkad'd as deft. [Linctsay J. C. ana Stuart, A. 
J. C.) Ram Autar v. Atul Hassan Khan. 

28 I C 307 : 2 0. L. J. 13l. 

-S. 42 - Cause of action — Transfer of 

portion of holdi**g~~ Declaration that transfer is 
invalid hy landlord, 

A lancihirrl is not bound to rec* gnise a divsion 
of a tenure of holding or a distribution of the 
rent payable in respect there .f. A transfer oi a 
portion oi an occupancy holding without the 
landlord’s consent is an aitempi to violate those 
rights or to throw a cloud upon them so li*a' a 
larullurd IS entitled to sue lor a declaration that 
such a iransJcr is not binding ujon him 24 I. C. 
152, 1 C. W. N. 162, Rel. \Jwala Ptasnd J ) 
Bapi) Kama Vija Singh v. Bibi vVazekunnisa. 

49 I C. 439. 

Construction. 

-S. ^2~-Constrtiction. 

The rowers given by S. 42 ought not to be ex • 
tended beyond vvhai the law absolutely requites. 

Elsrnie, Barkilcy and Raitigan, JJ.) 
Bakkat Kam V, Jagat Kam. 

17 1. C. 379: 249 P W. R. 1912 tF B ) 

8, 42—Con5/rMC/ion— Discretion of Court. 

S. 42 is not exhaustive oi the dtclara'ory suns 
entertainabic by Courts. A pcr&o i oning pro 
pertie> and residing within the area ol local body 
has a Substantial interest in its propei coiidtiiut on 
and ca" bring a suit for decl iration of t he inv ati- 
dity of the election of a member of ihe Board 
The Court however has a di-ciction to grant or 
letuse the dec aration sought for, and may icluse 
it in a pmper case even though the election 
is iinahd. (Sndnsiva Aiyar and Spence*, JJ.) 
LAKSHMINAKASIUHA Si.)MAYAJI Iyar V Ramai IN 
GAM PILLAI. 39 M. L J. 319 : 12 L W 202 : 

(1920) M. W. N. 519 ; 69 I. C. 246 : 

38 M. L. T. 206 

% 

8 42 Construction—PJot exchaustive — 
Suit to set aside alienation of trust properly, 

48 is not exhaustive of a case in which de¬ 
claratory decree can be made. A suit the 
worshippers of a temple for a declaration that an 
alienation by the trustee is invalid is maintaiiiahlc 
{Abdu Rahim and Ayltng JJ.) Veekamach*nkni 
Ramaswami V. Soma Pichayva. 45 Mad. 4iu ; 

1920 M. W. N. 393 : 68 1 U. tSb : 

38 M L. J 226 

--8. 42— Construction. 

The secti. D must be construed hberallv and 
illustrations (f) and (/) show that it includes suits 


SPECIFIC RELIEF ACT (I OF 1877), 8. 42—Dis¬ 
cretion of Court. 

by a presumptive reversioner for a declaration 
that alienations by a Hindu widow are not biod- 
mg Oil toem and also su.is to declaie that an 
ad-.piion is invalid. [Wallis, C. J, and Coutis 
Trotter, J.) Bappayya v. Akamma. 36 I. C- 256. 

-8, 42— Construction—Section if exhaus¬ 
tive. 

S. 42 is not intended lo be exhaustive as rega¬ 
rds the ciTcumsiances under whic declaratory 
salts can be maintained. ^2 M. 270 P, C Ref. 
tSddasit/a Aiyar and Napier, JJ.) Ha.makkishna 
v. Narayan Pattar. 39 Mad. 80: 

27 M. L. J. 634 : 26 1. C, 883 : 1914 M. W S, 912. 

Discretion of Court. 

-S. 42 —Discretion of conrf— Settlement 

on long .standing dispute 

1 nc discretionary power which Courts possess 
to grant a dcciaraloi y decree should be exercised 
'O put an end tc disputes which have lasted a 
Considerable time. [Mr Ameer Alt.) Rani Indar 
Kuar i>. Thakur Baldeo Baksh Singh, 

x9 M. L. J. 116 : 28 M. L T. 384 : 

26 C. W, N. 170 : 7 0. L. J 439 : 23 0. C 291 ; 

67 1. C 397 : 18 A. L. J. 1067 (P. C.). 

- -8. 42 —Discretion of Court—Declaratory 

relief—Jurisdiction to a rant — Sta'utory remedy 
Bcng„i Act. til of 1899. Ss. 841 and 617 — 
Uemohlton of buildings. 

Under the provisions of the '''alcutta Muni¬ 
cipal Act lUl of 1899) the Corporation of Calcutta 
has power to remov*. a bu'lding encroaching on 
public land subject to a liability to pay compen¬ 
sation lor me bunding if it is proved to h-^ve been 
creeled beiore 1863 The Court uf Small Causes 
has exclusive jurisdiction to assess the compen- 
sati )n, as a special tribunal. The Corpomtion 
declined t>> admit the owner's right to compen- 
^ation On the grouud mat the building was elect¬ 
ed after 1863 and proceeded to demolish it. The 
ovv ner brought a suit in the ordinary Civil Court, 
Hcid that the Court had a discrciion to make a 
declaration ihat the building was erected before 
18u3 aod that the owuer was eiitilkd to com- 
neo alion. [Lord Chancellor.) Joseph v. Cor¬ 
poration OF Calcutta 44 Cal. 87 : 

20 M L- r. 383 : 18 Bom L. R. 678 ; 

24 C. L. J. 498 ; 11916) 2 M. W. N. 644 : 

21 C. W N. 194 : 6 L. W 199 : 36 1 u. 9l2 : 

43 I. A. 243 : 32 M. L. J. 631 iP. C.). 

- 8.42 Discretion of < ourt. 

Tf' grant a declaration decree which is nothing 
more than a stcpping-s’one for further U igation 
and is of no practical efiect is i ot a propi r exer¬ 
cise oi the discretion oi Couit [PiggoU and 
Wiihh, JJ.) Ali Jafar v. Kazal Husain Khan. 

£0 A. L. J. 667 : 
44 A. 623 : 4 U. F. L R. (A) 131 : 1922 A. 349. 

■-8 42 —Discretion of Court. 

It is al\va>s in the discretion of the Court to 
g'ani or refuse a declaratory dec»ce. {Rafique and 
Piggott.JJf Lala Ram Haghi’bir Lal v Dip 
Nakain Singh. 46 A. 311 : L R. 4 A 380 : 

9 0 A A. L. R. 349 : 91 A. L. J. 168 . 

1923 A. 287. 
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SPECIFIC BELIEF ACt (I OF 1877). S. 42—Die- 
eretion of Coa-'t. 

-S 42 —Discretion of Court. 

The Court has a discretion to grant or refuse 
declaratory relief An Appellate Court u ill not 
interfere unless the d’scretion has been exercised 
arbitrarilv or wrongly. (Rafique and Lindsay, JJ,) 
Balbhandek Prasad v. Pkag Datt. 

42 All. 493 : 50 1. C. 938 : 17 A. L. J. 765. 

-8. 42 —Dtscretion of Cow't—Declaration 

sought by auction-purchaser^WHcn cannot be 
granted. 

A purchaser a^ an auction sale of immoveable 
property cannot sue lor a declaration if in addi¬ 
tion to his refusing lo accept the draft sale-deed 
presented by tne vendor he keeps quiet for a 
long time till the property is sold to anotoer per¬ 
son. and Pi^gott, JJ.) Imamv. KallU. 

38 All. 433 : 34 I 293 : 14 A. L. J. 645. 


--—S. 43— Disofetion of Court—Decree for 

yFelief different front that claimed in plaint — 
Landlord and tenant—Adverse possession, 

Wnen a piaiotitf seeks a declaration of a spe¬ 
cific characier and fails to establish the lact 
whereon Such decl »rati>>n can be lounded he is 
ordinarilv not e>it iiled to a dlderent declaraiioo 
but the Court ma>. if the defendant is not taken 
by surprise, grant the plaiotitf a declaration dif¬ 
ferent from the reiiet sought in the prayer clause 
of the plaint. 5 C. 949, Kef. A purchaser of a 
hoHing after having been in possession for up¬ 
wards oi 12 years and having acquired title there¬ 
to by advcise posse sion cannot, when it is found 
that the interest acquired by him was not a per¬ 
manent tenancy but a non-tran-^ferable occupancy 
right only, obtain a declaration tuat he has be¬ 
come tne holder oi a non-trawsieiaule occupancy 
right in ies,^cct oi that holdiog. 3o C. 570; 43 C. 
748, Kcl. {iianderson, C. /. and Mookerjte, J.i 
Nabin Chandra v. Nilkamal. 

36 i. C. 11 : 25 C. L. J. 537. 


_S. A2—Discretion of Court, 

Per Mookerjee^ /.—The CouM is not concerned 
with the objector motive of the party who com‘'S 
into Court in a>seriiOQ ot his alleged ri^ht and he 
is n A to be reiuscd a declaiation merely because 
he seeics it w ih a view to infljence the upinion> 
of the executive authorities. But the position is 
didcrent when ihe dcciaraimn sought can be 
based only on the investigation oi a quesiioa 
which IS by s atute or otherwise expressly ex 
eluded from the cognizance of tne Civil Court. 
UcnKtns. C J.% Mookerjee and HAma/ood, J J.) 
Hembndra Nath V. Upendka Nakain. 

43 Cal. 473 : 20 C. W. N. 446 : 

32 i. C. 437 . 22 C. L. J: 4l9. 


__-S. 42 —Discretion of Couru 

Where the plaintid tbeassig -ee of a lease by A 
to B sued lor a declaration tuat the base was a 
nerraaiient, nerirable and trau>fe'able one. that the 
rent was hi.ed in perpemity and that A was bound 
to recognise me planuitf as tenant. Hc/d.that a 
declaratory decree may be projerly granted in 
this ca^e so that the point in dispute between the 
parties may finally be set at re>t. (NewbouUi 
Ind Ray . JJ ) Nan Mohon <^ose i. 

.CO • L Coo LD. 24 I. C. 144 :18 C. W. N. 596. 



SPECIFIC RELIEF ACT (I OF 1877), S. 48—Dis¬ 
cretion of Court, 

-S. 42 —Discretion of Court—How emer- 

cised. 

A decree under S. 42 is only discretionary and 
would depend on the circumstances of each case ; 
so that while a declaration that a widow’s aliena¬ 
tion is not binding may be granted at the instance 
of a rernoie reversioner, even it tiie immediate 
rjversioner, viu., the daughter of the widow is 
alive, it will not be granted if the remote rever¬ 
sioner is an old man cf 50 with no chance of "suc¬ 
ceeding to the e‘it^te. {Coxe and Chatterjee, IJ,) 
Baldeo V, Sh\mdhure. 23 I. C. 809. 

-S. 42— Discretion of Court. 

The Court has a discretion to grant or refuse to 
grant a declaration under S. 42 of the Aci accord¬ 
ing to the circumstances of the case, e.g.. that ao 
election is invalid on account of irr»gula ity. 
{Fletcher. J.) Bhupendra Nath v Ramajit 
Singh. 20 I. C. 676: 41 Cal. 384, 

-S. 42— Discretion ot Court-Decree de¬ 
claratory — Dfc*ee always depends on discretion. 

If a declaratory suii cha'lenging an alienation 
of ancestral holding is barred, so far as near col- 
late als are concerned, distant collaterals who 
are minors cannot be put forward to bring the 
suit within the time. {Chitty and Chalte>je-. JJ,) 
Administrator-General op Bengal v. Bhag- 
WAN Chandra Roy. 10 I c. 631 : 

16 U. W N. 768. 

- 3. 42 —Discretion of Court—Chance of 

succession—Remote - Effect. 

When the chance of sacces'.ion of the plaintiff 
is very remote. Court may reluse a decliration. 
{Shah Din J.) LasHkar Khan v. Shah Din. 

33 I. C. 997 : 26 P. W. E 1916. 

-S. 42—Discretion of Court—Futility oi 

relief. 

A declaratory decree which mav be fuiile or 
cannot ensure the nghis of the plaintiff to succeed 
to the suit property should not be granted. i.Vaf- 
t'gan and Chevis. JJ.) ^awakal Shah v Jiw 4 
Shah. 56 P. W. R. 1913 : 18 I. C. 511- 

i29 P. L R. 1913! 

-S. 42— Discretion of Court. 

A declaration wnich is of no practical use to 
olaintiff ought not to be granted. {R itligan and 
Hhak Dm, JJ.) Ram Nakain v. Ram Kishen. 

46 P R- 1911 : 108 P. W. R. 19H : 

10 1. C. 515 : 179 P. L. R. 1911, 

-S. 42—Discretion of Court—Persons not 

parties to suit in which declaration is sought _ 

—Declaration in favour of. 

Plaintiffs (representatives of the pattadars and 
the mirasidars of a village, sued for a declaration 
that the sale of the plaint land (alleged to be 

blacksmith's uneniraiichised inam) to ihe third 

de.endant by defendants 1 and 2 inamdars (until 
shortly before suit, when they weie removed from 
service by the plaintiffs) was void and to recover 
possession of the land from the third defendant 
Ihe decree for p«iSsession was refused because 
defendants were found to own the kudi-aram of 
the land. Held, that the grant of a declaiat'OD 
under S. 42 ot the Specific Relief Act being dis¬ 
cretionary, the Court ougot not, iu view ot the 
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SPEU'FrC R - LIEF ACT (I OF 1877), S. 42 —Dii* 
cretioo of Court# 

fact pliintiffs had not appointed others in 
the - I *cc ut deiendai'ls I and 2 and might m fact 
iie'^er appoint anyb >dv else to use its ditcre'io. 
to make the Jccla atioii. {Oldfield and Odgers^ 
JJ.) Ellappa Saiuu V . Buologachary. 

tiy92. M. W. S. 180 . 16 L. W 531 . 

42 M. L J. 3o9 : 1922 Mad. 97. 

-S. 42 —Discretton of Court—Dfciaraiiou 

Ihat IS the next reversioner and not the deft 
The grant ut d claratorv relief is discrttiona y 
with the Court. There is a settleu rule ui praC'ice 
ag''in'i thegra'tol such rchci when the only 
querttion lor decision is wtuch ol two persons is 
entitled to the characier o» m.xt revtrsi ner t 
the date of the insliiution ol the sun, a decision 
which may serve no uselul purpose as b ih itu 
claimants may be dead and a dirteiem pcr>oii 
may be entitled to si.cceed when the succe Sion 
actually opens. Where ihc plaintiHs sued lor a 
baie declaiation that they were the next levet* 
stone s ot a deceased Hindu and that the de(ei<i * 
ant w is not entitl'd to usurp the chancer o 
the next reversioner, held, that the suit wuS i.o 
maintainable. 45 Cal. 5'0, Kef. \WaUts,C. J.ana 
Seshagt i Atyar, J.) Kama Kao v» SUhya Kao. 

42 Mad 219 : 25 £1 L. 1. 184 : 

49 1, C. 635 : 9 L W. a2it ; 36 M L. J. Ib9 

-S. 42 —Discretion of Court. 

Whil- indicating the character ol right which 
may ue declared by the C' urt < f law, 42 leave- 
it to the disemien ol the Couii (O grant or lelusc 
the teliel claimed. (4>ii<i«tJ Aiyut 

JJ,] buUBA PADMANABrtUDU V. BoDBA BUCHAMMA 

47 I C. 703 : 8 L. W. 33o : 

do M. L. J. 144 

-S. 42 —Discretion of Court — Excrctse of 

The Court has discreti ai in graniiug dccla a 
tioiis In declarator> suns The diaCictioo shouio 
be exercised on a coosideraiion of the lacs 
(i46di4r haliitn, Offg. C. J.and .'•Kshngtti /nyar, 
J.) VbNKAT Row V. TULJAKaM Kow 

5 L. W. 4s2 : 38 1 C 27U : 

(1917) M W N 30 

-8. 42 —Discretion of Court—Suit for de 

clciratton — Decree. 

A deelaiaiory decree is a ma loi lor discretion 
for the Couri, (Spencer and Phtdip^, J J,) 
THBNIKKULAM MUTHUSAMI lYbK V. KalyaNi- 
ammal. 40 Mid. 818 : 31 M L T. 93 : 

38 i. 0. 223 : 0 t. W. :;34: 
/i/50 1 U. L. J. 49b . 3o 1. C. 908. 

1' 0. 0. 3i>4. 

See also 38 Mad. 1162 : 16 M. L. 1'. 31o . 

36 1. d. 232 27 M L. J. 620. 

S. 42 —Discretion of Court Claim of 
arrears of tent improperly added. 

It a pta\er lor a dcciaiaiioo ol title is added 
to the substaotial claim for arr ars of rent with 
the improper object a ousuiig the junsdiciion ol 
the Revenue Cuuri a d tue suit is tiled in a Cuil 
Court, the Court will not alljw ihe plaint to be* 
amended so as to be in a position to grant the 
dtcl raln n, butwill dismiss the suit 12 1. C. 
430 , Foil. Atyar and Moort, JJ) 

Subbana achariak V. Gopala Krishna Acmaki 

34 1. C. 854. 


SPECIFIC BELIEF ACT (I OF 1877), 8 42—Tutr 
of court. 

8 ^2 — Discretion of Court. 

' he Court w iP nut go lo ' tl,' a plainiiH, who 
pToduCvd a number 01 fiaudulent deeds to cheat 
credii rs, to ob’ain a ‘ eclaraiion that some por¬ 
tion ■ ( to* alleged cons der^^tion pas-ed between 
the panics 10 ihe Iraud. (Benson. Offg C. J and 
Ahdur Rahitu,J.) Lakshminarayana Naidu r.. 

bOMAsUNDARAM HJLLAI. l7 I C. 602 ; 

12 M L. T o34. 

-S. 42 — Dtscrelton of Court — De( laratory 

decree- Grant of. 

When Mjbd amial relief ca not be granted, a 
dedaiatory decrie ought not to be granted. 
(''Utidara Aiyar a*'d Sadasiva Atyar, JJ.) Basa- 
VbSu ARASWaMI l' HavALIJI HUbSAIN. 

3b Mad 6 : 13 M L I. 400 : 17 I. C. 158 t 
11912, M.W. V. Iu80 ; 23 M. L. J. 479. 

— S. ^2— Discretion if Court- Merits of the 
case to bi heard. 

The v)uestion of discretion pos'cssed by the 
Cl urt in the ma ter of granting declaration could 
n t t‘e coDsidtied until ’he ca>e had been heaid 
on its merits. (.S/unrr and Kanh tya Lai 
A J c's.) AmARCHAND Pal V. bECRl-TARY of 
State. 27 1. C 364 : 17 u. C 369. 

- S. 42 —Discretion of Court—DeDaraiion 

as to proposition of law 

The gran ii g 01 a declaratoiy deciee under S. 42 
IS a II atier of d'fcreiiun ai>d t^e Coun cannot 
be asked tu g ve a dtclaration whinhn erely affirms 
a ptoi osition 01 ‘aw. (Biggott^ J. C 1 NARthDRA 
Bahadur V Hasudeo ^Jls^A. 14 >. c 81. 

- S. 42— 0 / Court—Subsianiiat 

injury. 

I he gianting ol relief is discrelionarv under 
the vtclioii a d the C urt is n t to grant it unless 
I' ere »s subs'antial injuiy. (Cour/s and Das, JJ,) 
Chhakowri V. Stci'BTAKY OF Sr.yxE FOR India. 

62 I. C 990 : ilP20) F»t. 1. 

Duty of Court 

- S. ^2-Duly of Court—Title to land — 

Naiurc of right to be ascfrlatued 

A Cviurt ought not lO diclire tlie title of any 
party t" a piece ct land wit loat ascertan ing what 
the nature oi lhat utle is. {Fletcher and Teunon, 
JJ ) Hari Krishna Das v. Dinor Kini.a. 

29 1. C. 35 5 

I — S. 42— Duty of Court ’First Court's auly 
It is the duly “f the tirsi Coun to decide whe* 
ihrr the* suii is barred b\ the proviso to S 42. 
uS7,<j/i Uin and Cheiis, JJ.) GaNFsh LaL r. Bbni 
Hekshad 1 P R 11*11 : 47 P. L. B. 19il : 

9 1. C 673 : 22 P. . B. 19«1. 

- S. 42— 0 /Court Denial of title not 

averred in plaint. 

The pltt. should not be allowed to pro-ecute the 

claim on the ground oi the denial ol his alleged 

title b\ the deft which was not in the plaint. 

(A\ling and Mapxer, JJ.) Subdaya Nadan r. 

Aiyavoo Keddi. |1917) M. W. N 70 : 

37 I C. 977 : 6 L. W. 782 

• % 

-S. 42—Dufy of Court — Failure to pfote 

damage— Dts**'iSsal of suit. 

When there is sufficient cause of action for a 
declaratory relief, the Court must declare the plffs 
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SFECIPIC BELIEF ACT (I OF 1877), 8. 42—Jiutj 
of Court. 

right and not dismiss the suit for declaration be 
cause the pl^. faded to prove the add'tior>al plea of 
damage. (Lindsay, 7. C.) Hakhtawar ‘=^ingh v. 
Dharam Singh 34 I. C. 9 : 3 0. L. J. 40 

— — S. 42— Duty of Court—Subsequent events 
^Consideration of. 

The \ Iff. in a declaratory suit must establish his 
title though the oeft. may noi pretend lo be able 
to establish any title in himseH. The appellate 
Court in such suit has only lo consider the ques¬ 
tion whether the decision of the Lower Court is 
correct with leference to the state oi affairs at 
the lime the suit was instituted and cannot take 
int) consideration the bearing, on the title of the 
contending parties ot the facts wh'ch came in’o 
existence, after its institution 21 Mad 136 Rel. 
(E^’ans ar (i Lindsay, A. J. Cs.) INDRA BiKkam 
Singh v. Chandika Bakhsh Singh. 

in. C. 676 : 14 0 C. 170. 

-S. 42— Dufy of Court —Declaratory relief. 

A declaration likely to be infr-ictuous should 
not be made. (Mullick and Jioata Prasad, JJ ) 
Hill v, Satan Singh. 5o I. C. 8d7 : 

4 Fat. L. J. 312. 


Further relief. 

Amendment of Plaint. 
Cancellation of document. 
Inj unction. 

Joint po session. 

Meaning of. 

Panit'on. 

Fossession with deft. 
Fossessiun withpiff* 
Fossession with third party. 

BedemptiOD 

Suit to set aside decree. 

Uiscellaoeous. 


Farther relief —AmenHment of Plaint. 

S. 42 {eioviao)—Further relief—-Am¬ 
endment of plaint. . 

A ^u^t only for declaraiion of right to property 

sought lo be partitioned without asking for posses* 
sioif would be amended afterwards and could not 
be dismissed at oi ce. {Jeunon and Sheepshanks. 
JJ I J AGATTAI'iNNI DASI V. PRAFULLA CriANDKA 

GHOse. 

_S 4%^Eufther relief—Amendment of 

jflaini—Suit for declaration that decree passed 

against plaintiff shall not 

Ttie piainlilf appealed Held (a), that^ a 
declaraiion suit that a certain decree beins 
h^ed on fraud shall not affect the pUin- 
(iH's rights and for any othe. rei.et which 
.he Co ?t mifiiit deem fit to grant was on- 
fora declaration only. 20 Bom 736 and 30 Cal. 7!i8 
Ref • i6) that a suit lor meie declaranoL was not 

competeit m this case unless lollowed up by a 

player 'or consequential juncuon or 

that the Court ought to have allowed the pld. an 
ODporiun.ty to amend h.s plamt so as to include 
the necessary p.ayer tor consequent.al 

injunction '"icess^rily a pra- 

Soflor consequential relief so as to make the suit 

c D—VOL. IV 94 


SPECIFIC BELIEF ACT (I OF 1877), S, 42—Fur- 
ther Relief— Cancellation of Document. 

out of the class of suits for a declaration only. 

Lai and Uundas, JJ.) Bua Ditta v. 
Ladua Mal. 65 F. W. K 1921. 

-S. 42 iProviso)— Further relief — Amen- 

mentof plaint—Sun for a declatalion that decree 
against plfj. is void—Court Fees Act, S. 7 iVi (c). 

Piff. Sued lor a declaralijn that a certain decree 
was iraudulei tiy obtained and should not affect 
his rights and lor otucr relief which the Court 
might gram Held, that ihe suit was one for a 
declaration only, and it was not competent in 
this case unless lollowed up by a prayer for 
consequential lelief by injunction or otnerwiie. 
The Court oug »t to have allowed the plff. an op- 
portumiy to amend his plaint S ) as to include the 
necessary prayer lor consequential relief by in- 
juiictim or 0 'harwl^e. {Shudt Lai and Uundas^ 
JJ.) Bua Ditta v Lauha Mal. 

54 I.c. 833 : 2 U. P. L. E. (lah;) 37. 

-S. 42—Further relief—Amendment of 

plaint. 

Where a plff. has a right to a declaration against 
One person and a rigrq to consequential relief 
against a' other he is not bound to join the latter 
as dell, in the a«.claraiory suit but can sue for 
a declaration witnuot asking for lurtber reliefs. 
S. 42 does not require a pIff. to include persons 
against whom ne may have a right to consequen¬ 
tial relict.Where an objection to a declaratory suit 
on the ground ttiat oe docs not ask lor consequea- 
tial ri.l>cf IS taken on appeal for the hrst time the 
Court must remand the suit allowing the pIff. to 
amend the pla>nt Tuc Court should notdismi>s a 
suit wnhout allowing an oppoitunity for amend¬ 
ment. (Kobinson, J.) S. T. K Chetty t. Bala- 
SUNDARAM. 13 £ur. L. T. 100 : d9 1. C. 809 : 

10 I.fi. E. 198» 

-S. 42 (Proviso)— relief-Amend- 

f^'ent of plaint in appeal. 

Where the mainiainability of a suit for decla¬ 
ration Without consequential relief is in issue in 
the hfst <'ourt and the piff does not amend the 
plaint, he does so su'^ject to the risk of an adverse 
dccisioQ, and caniivit ask fo- the amendment in 
a. peal 15 M. 2o5 : 26 C. 845 Ref ; 15 M. 15 Dist. 
Ormond and Twomey, J !.) iVf AUNG SoK Kyun v, 
Ma Shwe Yu. 

36 I. f*. 611 : 10 Bur L. T, 241. 

-8 42 iProviso) —Furf/rcr relief — Amend¬ 
ment of plaint- Failure to ash pos<essio>i, 

11 the relief of possession is not asked and the 
plaint IS not amended before the issues at d if it 
is found that plEf was not in possession the suit is 
liable tu be dismissed. 1 M. 4U Foil: (i'wotney and 
Ormond, JJ.) Fleming Shaw A Co, r^,.5>ADiKAM 
Jamnadas. 32 1. C. o64 9 bnr. L. T. 90. 

Further Belief—Cance lation of Document. 

-Ss. 42 (Provi«oi and 39— Further relief — 

Cancellation of ao-.ument. 

Toe queatioii whe her a piff, must sue for 
caocellatiOQ of a d cument. undei Which the deft, 
in possession claims, depends upon wuether the 
onus of proving circuiDbiances establishing its 
invalidity lies upon him or whether it lies upon 
the de't. to prove circumstances establi-hing its 
xalidity. (>cotl C. 7. and Rae, J.) And'PPa v. 
Totafpa. 83 I.C. 441 ; 17 Bom. L. B. 1137 (Note). 
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SPECIFIC RELIEF ACT 'I OF 1877'. S. 42—Far¬ 
ther Belief—CaacellatioQ of Docament. 

-S. 42 (Proviso)— Further relief—Cancel¬ 
lation of ciocurnent—Suit to declare a wtll, 
void 

A nersoQ left a will in favour of a woman des¬ 
cribing her as his wife. His brother’s sons brought 
a suit tor a declaration that the will is null and 
void and that the woman is not widow of the de¬ 
ceased Held, that the will had become opera¬ 
tive after the te^'tator's death and that the plain 
tiff could not ask for a mere declaration but must 
ask lor cancellation of the will. 109 P. R. 1893 
Ref. {Sliadi Lai and Leslie Jones t JJ.) Hukam 
Singh v. Mt Gayan Devi. 

87 P. R. 1916 : 127 P. W. R. 1 916 : 36 I. C 98 : 

31 P. L. B 1917 

Further Belief— Injunction. 

-8 42 (Proviso) —Further relief — Injunc¬ 
tion. 

In a suit for declaration of title to land a pray¬ 
er for injunction upon the defendant is a prayer 
for c tnsequential relief quite as well as a prayer 
for coiihrmatioii of possession. {iMookerjee and 
Chatterjee, JJ») Dina Nath Das v. Ramnath 
Das. 34 I. C. 703 : 23 C. L. J. 561. 

-B. 42 —Further relief —Injunction^ 

An in|ui»ction is a discretionary relief and can- 
QOt be claimed by a plaintiff out of possession 
when he docs not ask for possession against de 
fendants who are actually in possession. 33 M. 
452 : 36 M. 62 F-.II. 14 S. L. R. 137 ; 36 M. 364 
Di-t. [Kmcaid^J.C and Raymond, A. J. C.) 
Manoherdaj V. Kamdas. 1923 Sind 17. 

-8. 42 —Further relief — Injunchon-Court- 

fu. 

Where plaintiff not only sued for a dcclaraiion 
but asked for a temporary injunction restraining 
defendant from executing the cx parte decree 
against plaintiff, held, that the real sel>ef is perpet¬ 
ual injunction and Cjurt-fce must be paid on it, 
{Maa^aonker, A. J. C.) ShriRam v. Firm ov 
Dataram Munshiram, 16 8 L. R. 109: 

1922 Sind 20. 

Further Relief—Joint Posseiiion. 

-S. 42— Further relitf — Joint f,ossession 

— Larger portion of land in suit tn joint posses¬ 
sion of ptff. and deft. 

The fact that ihe land in d sputc is in joint pos¬ 
session 01 ihe plaintiff and delcndant in no way 
entitles the plaintiff to bring a declaratory suit. 
The plaintiff who is in joint possession of a grea 
ter puriion of the laud in suit could and should 
sue for exclusive possession. lOl P. R. 1909 
Rol. {Broadway and Wtiberforcc, JJ,> Musam- 

MAT SHANKAKI V. JODHA, 68 I. C, 576 I 

3 Lah. 1. J. 437. 

■— -S. 42 (Proviso)— Further relief—Joint 

possession—i'.o-sharcr—Suit for declaration of 
hiS right to the property. 

A co-sharer in possession of the land can main¬ 
tain a suit for a declaration ol his proprietary 
rights in it. {Scott-Smith and Leslie Jones, JJ,) 
Balram Singh v. Bal Deo Singh. 

42 I. C. 443 : 168 P. W. R. 1917. 

-S. 42 CProviiO)—Further relief—Joint 

possession—Sutt for declaration. 


SPECIFIC RELIEF ACT (I OF 1877). S. 42—Fur¬ 
ther Relief—Meaning of. 

To get a declaration under S. 42 the plaintiff 
need not show that he has exclusive p 03 ses«iioB 
of the suit properly, joint possession is suffici¬ 
ent. But if any portion of the property is 
seperable from the rest and the plaintiff can prove 
no sort of possession over th%t part, he cannot sue 
for a mere declaration as regards that portion. 

18 M. 307 : 21 1. C. 716 Rel. {ScoiLSmUh and 
Shadi Lai, JJ.) Hakim v. Ghulam Jannat. 

27 P. R. 1917 : 39 I. C. 355 : 52 P. W. B. 1917. 

- S. 42 (Proviio) — Further relief — Joint 

possession—Declaratory -^uit by persons in joint 
possession. 

Where persons are jointly in possession of the 
land m dispute, either of them may bring a decla¬ 
ratory suit for tiile. (Shah-Din Smith, JJ.) 

Lachmi Bai V. Hondi Ba!. 109 P. R 1918 ; 

7 P. L. R. 1914 : 31 I. C. 719 ; 14 P. W. R 1914. 

--S. 42) {Ttovimo) —Further relief—Joint 

Possession-Scramble for possession. 

Where it is not proved in a joint holding tha t 
the defendant had collected more ihan Ins share 
ol the rents of the village, there is no effective 
ouster of the plaiotiff though the former had taken 
muchilikas from persons who are admitted by 
the tenaots of both parlies. There is only a 
scramble for possession, therefore the plaintiff's 
suit for a mere dcclaraiion would lie. (B'nson 
and Sundara .-Uyar.JJ.) BoyaNAPalli Vbnugo- 
pal V. Pothapalli Venkata. 131, C. 648 : 

IlOU) 2 M. W. N. 384; 

-S. 43 (Proviio)— Further relief—Joint 

possession. 

Where the plaintiff is in joint possession of 
the disputed property through ihc lambardar, a 
claim for partition by hun is not barred by S, 42 
ol the Act. [Lindsay and Kanhaivalal, A. J. Cs.) 
Bharath Singh v. Balbhaohar biNGH. 

30 1. C. 439. 

-S. ^2—Further relief—Joint possession 

—Suit by some members of a Milakshara joint 
(amity for declaration of their shares m j int 
family property 

A suit by some members of a Mitakshara joint 
Hindu family for a declaration ot their share in 
ihe joint (amily property without a praver lor 
partition by metes and bounds is mai >tainable 
and not barred by S 42. 43 I. A, 15 Ret (C/ia- 
mier, C. J. and Sharfuddtn, J.) Asman Singh v. 
Tulsi Singh. 1 Pat. L. W. 335 : 

2 Pat. L. J. 221 : 39 I- C. 173 : 1917 Pat. 131. 

futllier Belief—Meaning ot. 

-B, A2—Further relief—Meaning of — 

Additional and alternative reliefs. 

The expression means additional relief and not 
a relief in the altcrnaiivc. In a suit for specific 
pci tormance for the contract of sale of land 
the expression docs not include a claim for 
damages or refund of the advance un>nev in. 
the alicrnative. [Lord Atkinson.) Bricklbs v, 
Snell. 38 I. C. 183 : 

86 L. J. P. C 38 (P. C,). 

—-S. 43— Further relief — Meaning of— 

Right to joint enjoyment and right to pafti“ 
gion are distinct incidents ofjoi it property. 
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SPECIFIC BELIEF ACT (I OF 1877), S. 42-Fur- 
ther Belief—Meaning of. 


SPECIFIC BELIEF ACT (I OF 1877), S. 42—Fur¬ 
ther Belief—Partition 


“ Further relief ” in the proviso to S. 42 of the 
Act means relief to the legal character or rights 
as to property which the plaintiff is entitled to 
and whose title or right the defendant denies. 
It must also be relief appropriate to and neces¬ 
sarily consequent on the right or title asserted. 
Joint enjoyment and liability to partition are dis¬ 
tinct incidents of joint property and therefore a 
suit for mere declara ion of title to a joint enjoy¬ 
ment is enough and relief by way ot partition 
need not be asKed for. The proviso to S. 42 does 
not coinpel a plaintiff to sue for all the relief that 
could possibly be granted or debar him trora ob¬ 
taining a relief which he wants unless at the 
same time he asks for a relief which he does not 
want. [Mookerjct and Buckland, J J.) Joyna- 
RAIN V. SuCHiTRA. 65 I. C. 8 : 33 C. L. J. 592- 

-^S. 42 (Proviso )—Further relief^Meaning 

of — Jurisdiction. 

Injunction is a consequential relief. The rea¬ 
sonable construction of the proviso to S. 42 is 
that the turther relief which the plaintiff is bound 
to claim in such relief as he is in a position to 
claim in an ordinary suit by virtue of the title 
sougot to be established or declared and whether 
he is in such a position depends upon the circum¬ 
stances of tne case. A suit will not be barred 
under the proviso unless the Court is satisfied be¬ 
yond all doubt that the plff. ought to seek further 
relief and though he has claimed only Sf mere 
declaration. {Mookerjee and Beachcroft. JJ.) Aisa 
SlDDIKA V. BiDHU SEKHAR. 18 I. C. 633 : 

17 0. L. J. 30. 


-_S. 42 (Proviso) — Further relief, meaning 

of^Confirmation of possession, Cr»P,Code, S. 145, 
order under. 

Confirmation of possession is consequential re¬ 
lief within S. 42 of the Sp. Rel. Act, and can be 
sought even though the pltf.was not in possession 
on the date of suit. 15 W, R. 95 : 16 W. R. 213; 
19 W. R. 18: 22 W. R. 438 Foil. An order under 
S. 145, Cr. P. Code, has not necessarily the effect 
of actual dispossession of the unsuccessful party 
and in a suit by him it is not necessary to ask for 
recovery of possession. Where a person sues for 
confirmation of possession, the mere tact that he 
should have asked for recovery of possession, 
does not involve the dismissal ot his suit. 16 W. 
K. 27: 24 W. R. 301 : 25 W. R. 168 : 11 C. L. R. 
443 and 451 Ref. [Mookerjee and Beachcroft, JJ.) 

Thuman Karti V . Debu Lal Singh. 

^ 16 I. C. 898 : 22 C. L. J. 415. 


__ S, 42 (Ftoviso)—Further relief, meaning 

of—Suit for declaration that deft, is not muta- 

it* 

Plff disked for 3 dcclirstion thst 3 certain 
waklnamah was invalid and that defts. had not 
acauired any valid title as mutawalli, under that 

document that if the wakfnatnah be valid, then 

the deft, had not been legally appointed as muta- 
walli The plff. did not ask for recovery of pos- 
scLion or for the removal of the delt. and tne ap 
^ointment of trustee Held, ihat the suit was in- 
Po„,pa.ent as the plff. being able to se^k^further 
rebel had not done so. 13 C. 147 . 1 M. u , a b. 
oaii Rel The farther relief referred to in the 
proviso io S. 42 is further relief in relation to the 


legal character or right to any property to which 
the plff. is entitled and whose title to such char- 
acier or right the deft, denies or is interested in 
denying and it must be a rebel appropriate to 
and consequent on the right or title as e*ted, 
{Mookerjee and Carnduff, JJ.) Erfan Mandal v. 
Samiruddin Mandal. 15 I. C. 662. 

— S. 42— Further relief—Meaning of. 

A prayer for general relief is not necessarily a 
prayer for consequential relief so as to take the 
suit out of the class of suits for declaraiion only. 
[Shadi Lai and Dunda-i, JJ.) Bur Ditta v. 
Ladha Mal. 54 I.C. 833 ; 2 U.P.L.R. (Lah ) 37. 

-S. 42 (Provieo)— Further relief — Meaning 

of—^uitfor declaration that mortgage decree is 
not binding on plff. and for injunction. 

A minor sued tor declaration that a decree 
passed against her was not binding on ihe ground 
that she was sued and the decree obtained against 
her as a major and for an iniunction restraining 
ihe deft from executing the decree against her 
interest in the ‘mortgaged property. Held, that 
the suit as framed was maintainable and ihat the 
plff. was not bound to ask for redemption. 

per Oldfield, J. —The further relief contemplat¬ 
ed by proviso to S- 42 means further relief arising 
from the cause of action on whxh the plH’s -^uit 
for declaration is based. {WoVts. C. J. and Old¬ 
field, J.) Kanniammal V. S^nka Krishna Mur- 
THI. 33 M. L. J. 676 : 43 1 C 25 : 

(1917) M. W. N. 790. 

-S. 42 —Further relief—Meaning 

of. 

Consequential relief means a substantial reme¬ 
dy in accordance with the dtle of which declara¬ 
tion is prayed for. A prayer for possessi' n being 
unwarranted by plaint averments is not a relief 
consequential upon a declaratory decree. (Bake- 
well. J.) Murza Hyder ALi Sahib v. Hussain 
Raza Sahib. 241. C 316 : 1 L W. 398. 

- S 42 (Proviso)— Further relief—Meaning 

of—Suit for declaration that plff's. share is not 
liable for debt by sons. 

Proviso to S. 42 of the Act refers j^to the legal 
character or right to property which is set up in 
the plaint. Further relief in the proviso is a re¬ 
lief appropriate to and consequent on, the right 
asserted. A suit by the son of a Hindu father, 
for a declaration that their shares in the family 
property aie not liable to attachment and sale in 
execution of a money decree against their father 
is maintainable even though the deft, is in posses¬ 
sion of it as mortgagee trom the father. 
haiya Lai and Kendall, A. J. Cs.) Narindra 
Bahadur Singh v. Ram Singh. 46 l.C. 859 : 

5 0. L J. 133.* 

Further relief—•Partition. 

-S. 42 (Proviso) —Firr/Zicr relief—Partition 

—Revenue paying estatesSuit for declaration 
of share. 

All that Civil Courts could do in respect of a 
suit for partition of joint family property subject 
to payment of land revenue is to ascertain the 
share of plaintitfs and to give them s decree de¬ 
claring the amount of that share as against tne 
defts. leaving to pl£fa. to take any steps they might 
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SPECTprc RELIEF ACT (I OF 1877), 
ther Relief—Possession with deft. 


S. 42 -Fur- 


SPECtFlC BELIEF ACT (I OF 1877), S. 42—Fur¬ 
ther Belief—Possession with plff. 


think proper for the actual partition of their share 
irj the Revenue Court under S. 1^4 of the C. P. 
Code. A suit for declaration of die plff.'s share 
in such property without askii fjf T partiHon is 
not ba'Tcd bv the proviso to S. 42. iRaftque and 
Pfgtiolt, JJ ) K'IPAN' Rm V. SUBKARAN' KAI. 

41 All. 207 ; 49 I. C. 367 : 17 A. L. J. 112. 

Further relief —Possession with deft. 

-S. 42—Further relief~Po<^session with 

deft. Entry i)t revenue reco'ds—Effect of Po$- 
'<e$^ion. 

A n cntrv made by the Revenue Court in the 
Revenue records chanj’ing tlie prooerty into the 
name of the minor who had just altii'K-d maj -- 

rily, whereas the property stood all al ing in ihe 

name of tlie guardian, amounts in Hw to dis¬ 
possession. S. 42 bars suit by »he gua* dian for de¬ 
claration of title alone. iRafiqiic and Piggotl^ 
ft.) Kunur Udit Nakayan Singh v. Diwar 
Randmir Singh. L R. 3 A 642. 

-S 42 (Troviso) —Further relief—Poises 

sion with deft. 

A declaratory suit is barred by the proviso to 
S. 42 where plff. being out of possession, still dot-s 
not sue for recovery ihereof. (Rafiqucnnd Fig- 
gott, JJ.) IsHWARi Singh v. Narain Dat. 

36 All. 312 : 23 I. C 655 : 12 A. L. J. 408. 


-S. 42— Further relief — Possession with 

defendant. 

A pcison suing for a declaration that a decree 
and a sale thereunder is fraudulent and who is 
not ill possession of the same, cannot proceed 
with ihe 'Uir, wi’hout asking for recovery of pos¬ 
session. (Af, /^. Chatterji '*tid Panton^ JJ,) JoOEN- 
DRA Nath Sen v. Toliantnessa Bibi 

62 I. C. 685 


42 (Proviso)— Further reUef— Posses¬ 
sion wi*H drfl.—Declaration of title. 

Though disturbance of the title of the plaintifl 
by the defts. is not proved, a decree for posses¬ 
sion in favour of plri. ouglit to follow a declara¬ 
tory decree, when the deft, is in possession. 
{Beachcrofl and Walnislcy, JJ.) Lal Meah v. 
Rajani Kanta. 50 I. C. 311. 


S. 42 Further relief — Possession with 
deft. Suit for yuetc declaration dofs» not lie. 

When a suit was filed for a declaration of tide 
as regards a imrnber of properties, and the plaii t 
Itself Showed a right to present p sscssion with 
respect to some, held in the absence of claiming 
possession also, a suit for a mete declaration was 
not maintainable. {Leshe Joncs^ f.) Mt. Jaikaor 
V. Labhu 4 L. L. J. 207 : 1922 L. 163. 


. ^ —/MOf/itf/- reliefs Possession wilf. 
deft. l^Jortgagee without possession—bnit for 
declaration. 


A mortgagee cannot sue for declaration that h 
is a modiragte in pos«;essif,n, if he is not i 
actual possession and if tlic entry in revenue p- 
pers show that he is a mortgagee 
sessi »n. (Ruoof and Martinean^ JJ.) 

V. Janat Bibi. 


without poj 
Narain Da 
67 I. C. 161 


sion With deft. 


S. 42 {^ro\/\^Q) —Further relief -Posse 


A suit for a mere declaiatmn is bad where 
possession is with deft and can be claimed by 
plff. (Chens and Broadway, JJ.) SHIV Ram DaS v. 
Bhag Devi. 48 I. C. 838 ; 118 P.R 1918. 

-S. 42 (Proviso) —Fr/r-fZ/er relief — Posses¬ 
sion with defi. —S/rrf for declaration of tight to 
niatiagc — Alternative turns — Possession. 

Plaintiff v\ ho is out of possession of charity 
properties cannot confine his suit to a dec'amtory 
decree but sfif uJd ask jQr possession though he is 
entitled to the I igi't ol mai agemei't in alternate 
vears onlv and the C« urt may net be able to | lace 
him in possession by reason of the fact that the 
opposite rart\ was admittedly rightly in prsses- 
S 100 during the trial of the suit 33 M. 4^2; 21 M. 

L. J. 90 "^ Foil i.4hdnr Rahim ond Sadasiva 
diyar, JJ.) .Api>u Pll lAI V 1 E RCMAL f ILLAI. 

23 M L. J. 118 : 16 I. C. 630 : 12 M. I, T. 168. 

-S. 42 (Proviso)— Fntlhcr relief — Poiscs- 

siun with deft 

A suit lor declaration and possession in which 
declaration is mcicly intrcdudoiy to a cUmi for 
possc sicn is not a suit iiDder S. 42 i f the bp. Kel. 
Act. Declaration in such a suit cannot be claim¬ 
ed against a person who dees net put forvxard 
any claim to the property in suits but who 
•night advance Ins claims to some other property 
later on. (MilUr, C. J. and Jwala Piasod., J.) 
Asiiapfi Singh v. Madhadesmeoar Inura 
Narain Sahi. 45 I. C. 666 : 4 Pat. L "W 412. 

-S. 42 (Proviso)— Further relief — Po'^ses- 

sirn with deft.—Peclaratory decree when posses¬ 
sion is also required. 

If the plaintiff fa Is to ask actual or symbolical 
possession, he being entitled to it, cannt get 
a declaiatory decree. 32 M. 452 Foil; 5 Bom. L. 
R. 195 DisS. {hra(i,J. C. and Creuch^ A^J.C.) 
Mik Hussain Bux v. Kaudo. 32 I. C. 689 : 

9 S. L. R, 174. 

Further Relief—Pos-session with plff. 

-S. 42— Further tclief — Possession with 

plain tiff. 

Where some of the members of a joint Hindu 
tamily sued lor a dtcU*ai»or that an alienation 
of the joint family propetties made by the other 
membci s were not binding on them audit was 
lound that the alienees were not in possession, 
/ic/d that the plaintiffs btiigin r^iysical pos^es- 
sion with other membets of the family of the 
properties, were not bound to sue for piSses>ion 
and that S. 42 oi t* c Sp. Kel, Act was no bur to 
the suit. 36 A. 126 Kvl. \Bantrjet und Gokul. 
Prasad, JJ.) Kanhai Lal v. Jai Lal. 

I. R. 3 A. 632 : 20 All. L J. 9?0 : 

45 A. 164 : 1923 A. 54. 

-S. 42 (Proviso) —Fwr//ic» relief — Posses¬ 
sion with plff.—Riial —Conrf of irnrWs 

in possession on behalf of rightful owner—isuit 
for declaration. 

^ Several pers-ms laid claim to Mahantship. The 
Court of VVards took possession ol ihe estate, and’ 
declined to band it oxer to anv ore till he had 
established his right to the Mahantship f/rW, 
that the po'^scssion of the Court of Wards being 
possession for the rigbtiul owner the suit lor a- 
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BPECIFIO RELIEF ACT (I OF 1877), S. 42— 
Further Belief —Possession wi'h plff. 

mere dpclaration of the rights of the plffs. without 
asking for possession was not barred by S. 42 of 
the S >. Rel. Act. The C >uitot Wards was not a 
necessary party to the suit in such a a case. {Rich¬ 
ards. C, J. and Banerj^e, J.) JaGANnath GiR v, 
XlRGUNA Nand. 28 I; C. 139 : 13 A. L. J. 252. 

■ -S. 42— Further relief — Possession with 

plff. 

In a suit for declaration of title where plaintiff* 
are in possession it is for the defendants to prove 
adverse po-session. [Macleod and Crump, JJ.) 
Gavarawa Kom V. Mallangowda. 

1923 Bom. 382. 

i -8. 42 (Proviso)— Further relief — Posses¬ 

sion with plff. 

A suit under S, 42 for a declaration of plff.’s 
right to ihe property left by Hindu widow in the 
hands of a receiver without a prayer ior posses- 
sio • is maintainable as the receiver’s p )Ssessioii 
is to be considered as plff.’s p >ssession. {Teunon 
and Sheepshanks, JJ.) Chintomoni Patni v. 
Tarak Chandra. 35 I. 0. 17. 

-S 43 (Proviso)— reliel — Posses¬ 
sion with plff.—Declaratory suit—Possession 
partly with pllf. 

Plaintiff sued for a declaration that he was the 
owner of a share of the holding of one N. The 
possession of tho land in dispute had been for 
sometime in a state ot flux and deft, and plff. 
weie in possess'On ot certain portions and plff. 
was co-sharer with iV in 'ho«e portions which 
were in the actual possession of N. Held, that the, 
suit was maintainable. {Broadway and Marti- 
neau, JJ.) Labhuram v Nathu. 

55 I.C. 32.2 U. P. L. B. (Lah) 62. 

--S. 42 (Proviso)— Further relief—Posses¬ 
sion with plff.—Suit by mortgagor fut declara¬ 
tion that mortgage: is fully paid. 

A su t bv a mortgagor in actual possession of 
the mortgaKcd property, for a declaration that the 
mortgage has been paid in full, is tnaiotainable. 
{Kensington, Offg. C J. and Ratligan, J,) Sher 
Singh v Devi Dayal. 302 P. L B. 1913 : 

20 I. C. 761: 210 P. W. B. 1913. 

___S 42 (Proviso)— Further relief — Posses¬ 
sion with plff 

Where plff- holds possession under an order oi 
the Magistrate under S. 146, Cr. P. Code, but 

possession has been ordered by the High Court 

to be delivered to deft, and possession is not vet 
delivered, the plff. can sue fpr declaration of title 
without j )ioiog the relief for possession 26 C. 
8845* 28 M 338 Dist. {Abdur Rahim and Sundara 
Aivdr JJ.) Malaiya Pillai v. Tikumalai Peru- 
J 36 Mad 62 : 10 M L. T. 277 : 

12 I C. 170: (19»3) M W. N. 161: 

21 M. L. J. 1022. 

) 

_ _,5, 42 (Proviso)— relief — Posses¬ 
sion with plff,—Suit for mere declaration. 

jn the case of gift by a pardhanashin lady 
where p issession has not been deliveredi a suit 

for a mere declaration that the gut is invalid is 

not barred by S. 42. {Kanhaiya Lai and Kendall, 

A T Cs) Nirar Husain V. Ashraf-un-nissa. 

^ ‘ 85 I. C 396. 


SPECIFIC RELIEF ACT (I OF 1877), S. 42— 
Further Belief —Possession with third party. 

-S. 42 {Vroviso)—Further relief—Posses¬ 
sion with plaintiff. 

A person in possession of land can sue for de¬ 
claration of his title thereto as against a person 
who has neither tiile nor possession, and such a 
suit is not liable to dismissal because a third per¬ 
son alleged to be interested in the land is not 
made a party thereto. {Jwala Prasad, J.\ Gajin- 
DRA Singh v. Aral Koer. 59 I. c. 292. 

-S. 42 [Prayiso) —Further relief — Posses¬ 
sion with plff .— What plaint should contain. 

A plaint in a mere declaratory suit must allege 
that ihe plff is in possessi-m of the property at 
the time, {Fox C.J. and Twomey/j.) MaUNG 
Ba Thaung V. Ma Shin Min. 9 L. B. B. 37: 

37 I. C. 15: 10 Bur. L. T. 189. 

Further Belief—Possession with Third Party. 

-S. 42 (Provi 0 )—Further relief —Posses¬ 
sion with third parly. 

A plff. who is out of possession can sue for a 
declaratory decree against persons not in posses¬ 
sion if the peison in possession had not denied 
plff.’s right. It is open to a landlord to sue for a 
declaration of title as against a rival claimant in 
respect of lands in the possession of tenants. 
{Banerji and Ryves. JJ,) Ratan Moti v. Tilak 
Chand. 47 I, C. 856: 16 A. L. J. 666. 

-S. 42 (Proviso)— Further relief— Posses¬ 
sion with third Party—Properly with receiver. 

A Magistrate attached the prooerty in suit un¬ 
der S. 146, Cr. P C., and appointed the CoUeclor 
as receiver. One of the parties to the proceedings 
under S- 145, Cr P.C., brought a declara ory suit 
and it was held that the suit was properly fram¬ 
ed as the plffs. could not demand possession from 
the defts. {ChiUy and Chatteljee,JJ ) Adminis¬ 
trator-General OF Bengal v. Bhagwan 
Chandra Roy. 10 I. C 531 : 15 C. W. N. 768. 

-S. 42 (Proviso)— Further Relief —Posses¬ 
sion with third party — Suit by vendee for 
declaration—Prayer for possession not necessary. 

It is not necessary to s"e also for pos'^ession 
when a purchaser from an absent co-sharer 
brings a suit for declaration of his title. {Shadi 
Lai and Mariineau, JJ.) Gokul Das v. Rangi- 

LAL. 4 Lah. L. j. 462. 

% 

-S, 42 'Proviso)— Further relief — Posses¬ 
sion with third party—Property parity in pos¬ 
session of the Couit and of tenants. 

Where the property in suit is partly in the pos¬ 
session of the Court and the remaining portions 
we e occupied by tenants who had not attorned 
to either partv. Held, thai under the circum¬ 
stances the declaratory suit was maintainable. 

15 Mad. 307 ; 100 P. R. 1913 Ref. {Shadi 

Lai and Bevan-Petman, JJ.) Kalu F>m 

PlARILAL. 

1 Lah. 92 : 92 P. L. R. 1920: 65 I. C, 953. 

--S. 42 iProviso)—Fttr/Acr relief—Posses¬ 
sion with third party. 

S. 42 does not bar a suit for declaration and In¬ 
junction without any other consequenvial relief 
where physical possession is with the third 
parties, i.e., tenants wilting to pay rent to whoso¬ 
ever is the lawful Dharmakarta and not in the 
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Further Bel ef—Po sessiOQ wiih Third Party. 

deft. cUirring adversely to the plff, {White. 

C I and Phtllips, J,) V. KamadOsS v. HaNU- 
mantha Row. 36 Mad. 364 : lO M L. T 856 : 

12 I. C. 449 : (1911) 2 M.W.N. 3«7 : 

21 M L J. 952 

-S. 42 iPro iflo) — Further telief'-Posses- 

5io>i with third parly—Property in possession of 
tenauis and lessees. 

The proviso to S. 42 of the Act is no bar to a 
sii’t for a devluation ''f title to lands in the pos¬ 
session of tenants and lessees. {Fawcett and 
Raymond. A. J. Cs.) Ramdas v. AjUdhiadas. 

63 I. C. 665 : 14 8 L.R, 137. 

-8. 42(Provi8o)— Further relief — Posses- 

sion wi*h third parly—Land in possession of 
tenanis. 

A suit fot a bare declaration is not barred by 
the prrviso to S. 42 of the Act where at the time 
of the su’t, the plrt. had let out the olamt lands to 
tenants and ihe dett. was not in possession of 
them. {Twomey, J 1 Mudin v. Asha Bi . 

20 I.C. 660 : 6 Bur. L. T. 136. 

Further relief—Bedemptioa. 

--8 42 (Proviso)— Further relief—Redemp¬ 
tion. 

A mere declaratory suit will not lie where the 
plff is entitled to claim CO )^cquentlal relief. A 
suit therefore by a mortj»anor for a declaiation 
that a condition in a mortgaj^e is unenfoiceablc 
does not lie where he can claim possession by 
redemi tiOQ. {Broadivay, J.\ Saidu Shah v. 
Malawa Ram. 37 1 0.374 :I15 P. L. R. 1916 

-8. ^2—Further relief Redemption — 

Consequential relief - Amendment of plaint. 

Where a moitgage and a lease form part of 
the same transaction and the lease is inval d 
but (lie mortgage is bmdi it is not open to the 
mort^anor to sue for a declaration of the invalid 
ity of the lease. He can however b*' allowed to 
amend the plaint and convert his suit into one 
for redemption. \f{riihitan and Ramesam, .JJi 
PuppooTM V. Raman Somayajipad. 

17 L.W. 558: (1923. M. W. N. 801 : 

32 M L. r. (H. C.) 107 : 
44 M. L. J. 615 : 1923 Mad. 653. 

--S. 42 (Provifio) - Further relief — Redemp¬ 
tion suit for declaration that mortgage is only 
binding as to a purl. 

A suit bv a mortg.ig ir for a declarafion that a 
niortf»age is good only to the extent of the part 
consideration actually paid is not barred by the 
proviso to S. 42 of the Sp. Rel. Act where the 
term fixed for redeinpiioo has not expired at the 
date of suit, (Ohlftcld and Scshaf*iri Aiyar, J J.] 
Navunni V. Ramaswami C’attak 

62 C. 738: 10 L. W, 169. 

^S. 42 (Proviso )—Fnriher relief — Redemp~ 
tion—Dcclaralion of right ofSuit for dechra- 
iion that a morlgigce is a lenant. 

A suit for a decta-ation that a inortgaRcc is not 
a tenant is maintainable but a mortgagor is not 
entitled to a declintion as to his right of redemp¬ 
tion inasn.nch as he can bring a suit for redemp- 
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Further Relief—Miscellaneoas, 

tion. iChamier^ C.J, and Sharfuddin, J.) Ram 
DURAi V. Harnam Das. 2 Pat. L. W. 323 : 

43 I. C. 473 ; 8 Pat L. J. 7l. 

Farther relief—Suit to set aside decree. 

-S« 42 (Proviso )—Further relief—Snit to 

set aside decree. 

A suit for a mere declaration without a prayer 
for consequential relief is maintainable when the 
suit is to set aside a former declaratory decree on 
the group d of fraud. {Fletcher and Ttunor*, JJ.) 
PaGALA SUNDABI DeBI V. PROSANNA NaTH 
Mukerjee. 35 I. C. 797 : 31 C, W. N. 375. 

- S. 42 (Proviso )—Further relief—Suit to 

set aside decree. 

A suit to declare that a decree is fraudulent 
and void will not lie unless the consequential 
relief is also prayed for. {Spencer and Couils- 
Trotter, JJ) Ramanadh.aN v. Annamalai. 

29 1. C. 132 

-S. 42 (Proviso) —Fnr.'ftcr rilief—Suit to 

set aside decree. 

A su't for a declaration that a decree is a nullity 
and that it should be set aside is one for a 
declaration with cnnsequenial relief and is 
governed by S. 7 (iv) (r). [Rotval, A.J.C.) Govind 
V. Dheklu. 36 I. C 660. 

Further Relief—MiscelUneoui. 

-8.42 (Proviso )—Further relitf—Pre tmp* 

tion. 

The right way of asserting a right of pre¬ 
emption is nr^t a claim for bare declaration of a 
right to pre-empt. mere claim to such a right 
is not a claim to any right to property within 
S. 42 of the Act and the right of pre-emption 
cannot be enforced by a mere declaratory decree 
as the claim for a declaration must be followed by 
further relief in order that the order should be 
effectual. {Lord Bitekmaster.) ChaRAN I>as v, 

Amir Khan. 28 m l. t 149 : 

18 A. L. J. 109.^ ; 22 Bon. L. R. 1370 : 
47 I. A. 266 : 57 I. C. 606 : 48 Cal 110 : 
36 C. W N. 289 : IS L. W 49 : 

2 U P L. R. (P C.) 134 : 
39 M L. J. 195. (P. C.) 

-g. ^2—Further relief—Whether neccs^ 

sarv Iff each case. 

Whether it is incumbent upon the plaintiff to 
ask for consequential relief must depend opoo 
the circurnstanccs of each case. It is plain that 
! there may be cases in which a declaration may 
he sufficient for h’s protection. In such an event 
the plaintiff cannot he compelled to seek a conse¬ 
quential relief, {.y/ooher/ee and Chotaner, JJ.) 
Umarannesa Pimv. Jamirannesa Biri. 

37 C. L. J.499 : 1923 Cal. 363. 

-S. 42 —Further relief—Scope ot Proviso. 

A suit for a declaratory decree should not be 
dismissed on Ihe ground that it is barred by the 
proviso to S 42, Specific Relief Act, unless it is 
quite clear that the plaintiff should seek further 
relief which he has (ailed to claim, although such 
relief flows directly and nece^isarily from the de¬ 
claration sought for. The proviso to S. 42 does 
not compel a pifif. to sue for all the reliefs which 
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Farther Belief—Miscellaneous. 

could possibly be granted or debar him from 
obtaining a relief which he wants, unless at the 
same time he asks for a relief which he does not 
want. (Mookerjee and Chotzner, JJ.) Ramkamal 
Banik Saha v. Syau Sundak Banik Saha. 

37 C. L. J. 483 : 1924 C. 411. 

-8. ^2 —Further reliej, 

A suit for a declaration that the defts. have 
no such tenancy right as is recorded in the 
Settlement Records by order of the Collector is 
not bad in the absence ot a pra>er to set aside 
the order. (Woodrofft and Walntsley, J/.) Midna- 
PUR Zamindaryw. Napesh Narain. 

63 I. C. 161 : 33 C. L. J. 317. 

■ -8 43 —Further relief—Suit for declara¬ 

tion of invalidity of mortgage—Scope of section. 

A suit brought foi having a mortgage declared 
to b^ collusive and ineffective and a decree on 
such '^Oitgage a "ullitv and in the alternative for 
a declaration that a certain part of the property 
cannot be sold in satisfaction of the charge and 
concluding with a prayer lor granting other reliefs 
to which the plff. may be found entitled, cannot be 
said to be a suit under S. 42 of the Specific Relief 
Act. for obtaining a declaration without praying 
for any consequeniial relief. Devices for 
avoiding Court lees by shaping suits into a 
declaratory sha’^e cannot be encouraged. S. 42 
ot tne Specific Relief Act sanctions only 
such declarations which declare a plff.’s title or 
right to any legal character or property. {Jen¬ 
kins, C. /. and Chatterjea, J.) Deo Kali Koer v, 
Kedar Nath. 16 C. W. N. 838 : 15 I C 427 : 

39 C. 704. 

-S, 43 (PrOTlao)— relief. 

Where it is n t necessary for the plffs. to ask 
for any consequential relief the proviso to S. 42 
of the Act will not operate as a bar. \Mookerjee 
and Bcachcrofty JJ.) Baktawar Singh v. Bhu* 
bang Singh, 20 1. C. 322 : 17 C. L. J. 468. 

__ ^—8. \2^Further relief—Declaration by a 

non-party to a decree. 

A oerson who is not a partv to a decree may sue 
to have it declared void without claiming any 
consequential relief. {Broadway and Zafar AH, 
JJ) Mt. Nihal Devi V . Rai Chuni Lal 

6 Lab. L. J. 357 : 1933 Lab 373. 

— 5 . ^ 2 —Further relief—Shifting possession 
_ _ $nit for declaration will lie. 

A co-sharer in possession of certain portions of 
the common land either individually or exclusively 
can sue fir declaration of title against another 
co-sharer and it was found that pos^ession of the 
land lu dispute had b^en in a state ot flux. 100 
P. R. 1913 ; 15 M. 307 ; 21 M. L J. 952; 26 C. 11 ; 
118 P. R- 1918* {Broadway and Martinrau, 

JJ.) LabhU Ram Nathu. 4 Lab L. J. 60 t. 

__ _s, 42 (Proviso) - Fwr/Atfr relief—Decree 

allowing f^demption—lf mortgagee entitled to 
sue for declara'ion of a f arther charge on land. 

A mortgagee aggrieved by an order of redemp* 
fion passed by the Collector u ider the Puniab 
fiedemption ot the Mortgagee s Act, 1913, may 
s ne for a declaration that there is a further charge 


SPECIFIC BELIEF ACT (I OF 1877), S. 43— 

Further Belief—Miscellaneous. 

on the mortgaged land and is not bound to sue 
for recovery of ibe additioral n ortgage money 
to which he claims to be entitled and S. 42 of Sp. 
Relief Act is no bar. 51 P. R. 1X97; 14 I. C. 
510, Ref {Shah Din, CJ.) Balvant Rai v, Ghfpu. 

86 P. B. 1917 : 167 P. W. B. 1917 : 39 I. C 451 : 

6 F. L. B 1918. 

-S. 42 (Proviso)— Further relief. 

A suit for a declaration by the proprietors of 
a/la/h that they have a right to collect village 
dues and that certain other persons, already set¬ 
tled in the patii, have no such right is not barred 
by the proviso to S. 42. {Robertson a»d RatH- 
gan, JJ.) Kamira v. Lalu. 110 P. B. 1912 : 

17 I. C. 907 : 30 P. L. E. 1913. 

—-S. ^2—Further relief — No applicability 

to claim — Suit. 

Proviso to S. 42 of the Specific Relief Act has 
no application to suits instituted under the provi¬ 
sions of S. 283, Civil Procedure Code, 1882 {Rat- 
tigan, J.) Sahib Dial v. Lajpat Rai 

10 P. B. 1913 : 74 P. L. E. 1912 : 14 I. C. 610 : 

267 P. W. E. 1912. 

42 —Further relief—Suit for mere 
declaration of validity of adoption and of rever¬ 
sionary right. 

Where in a suit by reversioners to declare au 
adoption valid, to declare their reversionay rights 
and to declare that an alienation was invalid it 
was held by the Court below that the alienation 
was valid but that the plffs. were entitled to the 
other declarations, held, ihe Court below was 
right {Phillips and Odgers. JJ.) L tchamma 
V. Appanna. 14 L. W. 302 : 41 M L. J. 386 : 

70 I. C. 190 : (i021) M W. N. 771. 

-S. 42 {Vrorifif^-Further relief—Omission 

to ask. 

A Court should not throw out a suit on the 
ground that it is barred by the proviso to S, 42 
unless it is quite clear that ihe plff. ought to seek 
further relief which he has failed lo claim. 17 C. 
L. J. 30, ref. The further relief contemplated 
in S. 42 is such rebel as flows directly from the 
declaration sougt t for and such as a plff. will 
be able to claim in an ordinary suit by virtue of 
the title sought lo be declared. A dismissed 
trustee and pfiest of a temple having a fresh wor¬ 
ship is not bound to sue lor Ihe joint possession 
of the temple ai d its properties, he not being en¬ 
titled to their possession at the date of the suit. 
The persons in possession of the temple and its 
properties on the date of the suit must be held to 
be holding the pr parties on behalf of all the 
trustees and his exclusion was improper and there¬ 
fore the declaration will be sufficient relief as to 
the plrt *8,right of possession when his turn comes 
{Ayltng and Krishnan, JJ.) SivaramaliNGA v. 
Sabharatna. 25 M. 1. T. 861: 

(1919) M W. N. 216 : 9 L. W. 357 : 

51 I C. 822 ; 36 M. L. J. 624- 

‘S. 42^ (Proviso )—Further relief—Prior 

mortgagee’s suit for declaration that sale under 
decree or subsequent mortgage must be subject to 
his right. 
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A raortf’a^ee sued for declaration that the 
niorttiagtd property should be soil under a de¬ 
cree for sale obtained by a sub-equent m ortgagee, 
subjeci to his own prior mortgage, ticld^ that 
the salt was not competent. Since a prio* mort¬ 
gagee can institute a suit lor sale against the suh- 
sequeot mortgagee, the suit lor a mere declara¬ 
tion by t"e prior mortga^Cf' would be opposed t » 
the proviso to S 42 of Sp. Rel. Act- {Sundura 
Aiyar and pencer, JJ ) Nakna Balayva 7» 
KudravaRam Vhnkatappa. 11 at. L l. 190 : 

15 I. C. 221 : (1912; M. W. N. 414. 

-8. Further relief — Not asked effect — 

Declaratory relief —Power of Courts to grant. 

Itis now well settled that the power if the 
Courts in India to entert.iin suits of a civil nature 
does not carry with ii the general p'^wer of 
making declarati jns, except in so far as such 
power IS expressly covered by the statute. The 
plainuff caonot ^ue for a mere declarati >0 when 
a conseqaeniial relief is open to him. 49 1 C. -^55; 

2 I. A . 169, Ref. {Mathck and Ross, JJ.) Mau- 
LAVi Mahomed Fahimul Hug v. ^agat Bali.av 
Ghosh. 2 Pat. 891 : 4 Pat. L. 1. 675 : 

1928 P. 475. 

-S. 42 (Proviso )—Further retie f. 

A Court will not grant a declaration if the 
real object of the suit is to get a declaration 
v.'hich will enable the plff. hereafter to seek lur- 
ther relief lo which piff. »s fti present eniiticd. 
{Mtilluk and Atkinson, JJ,) Sheo Kotan Rai v 
Bhirgoos Rai. 

2 Pat. L. J. 481 : 41 I. C. 375 : 1 Pat. L. W. 784. 

-S 42 (Proviso)— Furth> r relief — Declara' 

lory ^uit by real owner—Invalidity of mortgage 
A declaratory suit b> a real owner that a mort¬ 
gage by a person in posses>ioii docs not affect 
the propcriv. is not repugnant to the proviso to 
S. 42 o( the Sp. Kel, Act [Twomey, J.) MauNG 
Hmwe V. M.4. Lun Aung. 

11 1, C. 855 : 4 Bur. L. T. 186. 

Interested to deny. 

-S. 42 —Interested to deny —Deft, denying 

plff.'s right after suit. 

Where deft denies the plff.’s right to property 
not before the suit but after its instiiution, the 
deft. IS interested to deny within S. 42. (ScoJr. 
C, J, and Russell. 7.1 Muk’w.vnji v. Secretary 
OF State. 16 I. C. 714 14 Bom. L. R. 664, 

-8. 42—Interested to deny—Right to kilt 

ones Own cattle. 

Where deft has been interested in denying the 
piff. right to kill hjs cattle a suit under S. 4*2, Sp. 
Rel. Act will he. (Co.Ke and MuUick, JJ ) Maha- 
DEO Prasad v. Maui Baksh. 25 I. C. 104. 

--S. 42—hilerested to deny. 

In a <.uit lor a declaration that defts. were 
piff. s ryots and for an iniunction against some of 
them restraining then from interfering with 
rights of the rlahitiff it was found ihat some of 
the defendants liad not made an nvert denial of 
the plff.’s rights, vet they were acting in concert 
and sympathy with those who hid, and a 1 the 

defendants were acting in collusion. that 

the whole body of the defendants were interested 
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to deny plaintiff’s title within S. 42. (Lindsay, 

J. C.) jANKi Saran V. Widow of Mahomed 
SADIQ. 2 U P.L B. (J.C ) 106. 

56 I C,720 ; 7 0. L. J. 258. 

Jurisdiction. 

- -S 42—Jurtsaiefion. 

A suit for a declaration that a decree by a com¬ 
petent Court is null and void does not lie. {Ba- 
nerji and Walsh, JJ.) Mahabir Prasad v. 
Basant Lal. 17 A, L. J 1028. 

-S. 42— Jurisdiction — Declaration that 

decree is ultra viies cannot be given. 

A suit for a declaration that a decree is ultra 
vires cannot be maioiamed. \Lind$€iy and Wazir 
Hasan, A.J. Cs.) KisHEN Dayal v. Dy. Commis¬ 
sioner Partabgarh. 

59 I. C. 666 : 23 O.C. 342. 

-S. 42— Jurisdiction—Suit in Ctvil Court 

or cancellation or declaration of invalidity of 
lease held valid by Revenue Couri, 

A perpetual lease was upheld by the Revenue 
Courts. A suit was then brought for a cancella¬ 
tion of the lease or for a declaration ot its in¬ 
validity on the ground that it was a forgery or 
that It was executed by a person who had no 
authority to execute the same. Held, that the 
decision of the Civil Court on either of those 
points could not atfect the validity or otherwise of 
the decision of the Board of Revenue in regard to 
a matter with which it was co-npeteol to deal and 
that a declaratory decree conBicting with the de¬ 
cision of a competent Court having exclusive jur¬ 
isdiction to decide the matter should not be gran¬ 
ted (Kanhaiya Lai, A.J.C.) Badki v Khuksiied 
ALi Khan. 41 I. P. 15 : 20 0. C. 182. 

' 8. 42— Jurisdiction. 

A sale-deed p-ovided that the lands should 
remain in the propiietary possession of the ven¬ 
dor fiee from liability for the payment of rent 
iBila Lagani). The vendee obtained, however, 
from the Rev. Court decrees against the vendor 
for arrears of rent. Subsequently the vendor 
sued in the Civil Court for a declaration that the 
land was not liable to pay the revenue, or any 
other demand andfor damages asthe words “Bila 
T .agani” implied that the land was to be liable to 
pay the revenue if any that might be assessed on 
the land. Held, that the dccl.iration could net 
granted as it would trench on the jurisdiction of 
tlio Rev. Court 12 O. C. 164 dist., and damages 
could not be granted as it practically meant a re¬ 
fund of the amounts decreed bv the Revenue 
Court. 7 A. L J. 1064. Ref. {Kanhaiya Lai, A. 
J.C.) Raghunathi V. RamRat*n. 

391. C. 133 : 4 0. L. J. 63. 

Legal Character. 

8. 42— Legal character — Declaratory suit 
—Hindu reversioner—.AhenaPon by Hindu 
widow. 

When ft Hindu widow in possession of her 
husband’s est ite executes a deed of gift pur¬ 
porting to convey an absolute interest in the 
property to one of tbc reversioners to the ex¬ 
clusion of the other presumptive heirs, those 
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heirs though siiU reversionary and though they 
may never get any title (oecaase events may 
preclude them trom doing soimay have a declaia* 
tioQ as to the effect of the deed. Such a ueciara* 
lion Will necesiarily involve a finding that the 
plffs. are toe reversionary nsirs. .^lad, 65-* L)ist- 
{Lord Parker.) SaudaG^r SiNGri v. Pardip 
Nayakan aiNGrf. 4o cal. olO : 4 Pat L. W. 62 : 

23 M. L. T. 31 : 16 A. L. J 61 : 7 L. W. 146 : 

27 C. L. J. 186 : 22 C. W. N 436 : 

(1918) M. W. N. 323 • 20 Boui. L. &. o09 : 

46 i. A 21 : 43 i. 0. 434 : 

34 M. L . J. 67 iP.C.). 

— --S. 42 —Legal character^ Reversioner — 

Decree noi to be grunted ^3rmem lulman. 

During the luetune of a Hindu widow, a 
reversioner is not eotiiled to a declaration that 
he IS the next reversioner to the estate, aUoough 
he inigat, in sucu capicuy, sue on ucuali oi tue 
whole body of reversioners tor prevention oi 
waste, eic., by the widow and lor pioiection ol 
the estate. 

Wnere ttie next reversioners sue the widow io 
possession alleging waste, mismanagement, etc., 
but lailed to prove their allegations, u is not 
competent to the Court under cover of a prayer 
" for further relief ’’ to grant a declaration tnat 
they aie tne acxi reversuaers even tnough tne 
widow disputed their tide as such at the trial. 
31 1. A. 6/ Disl. 42 1 A. 129 Kci. (Lotd Shaw.) 
jANAKi Ammal V . NaraVanasami Aiyau. 

39 Mad. 634 : 43 X. A. 2u7 : 2u M. L. X. 168 : 

14 A. L. J. 997 : (1916i 2 M. W. N. 188 : 

20 C. W. N. 1323 : la Bom. L. B. 8o6 : 

24 C. L. J. 309 : 4 L. W. o3U : 37 1. C. 161: 

31 M. L. J. 226 tP.C.). 


- 3 . 42 —Legal character^Suit for decla¬ 
ration by reversioners^Gran* of probate^Effect 
of. 

The Court's power to make a bare declaration 
of title is derived from S 42 of tne Sp Kel Act 
and regard must be Qad to its precise lorms. 
Probate of a will granted to the widow of a 
testator under Frob. and Auiun. Act after 
hearing the objecdons ol the next reversioners 
thereupon institumd suit for a declaration that 
they were the next reversioners to toe estate ol 
the testator and. as such, enuilcd to apply for 
revocation of the probate, tieid, ttiat the suit 

iwas not maintainable, as having regard tj the 

decision mat the will was genuine, me plaintiffs 
were not enliiled to a legal cnaracier or right 
to property ’ within S. 42 of tne Sp. Rel. Act 
2 I A 169 191 Dist: I.A. Supp. Vol. 149, 162 Rel. 
The will having been athrmed m a Court ex¬ 
ercising appropriate jurisdiciioa, the propriety 
of that decision could not in the circumstances 
be impugned bv a Court e.xerc.sing any other 
iurisdiciion. (Sir Lawrence Jenkins.) Sheopka- 

sAN Singh v. Ramnandan HRAshad btNGH. 

SAN3IN0« 43 Cal. 694 43 I. A. 91 

14 A. L. J. 466 : 20 C. W. N. 738 

18 Bom. L. B- 397 : 23 C. L. J. 621 

(1916) 1 M W. N. 419 : 20 M. L. T. I 

3 L W. 644 : 33 1. C. 914 : 31 M. L. J. 77 iP.C.). 

_S 42 —LfiUaZ character^Suit by Hindu 

^evtrsioner during Hfc-limc of hmited owner. 

c D—VOL. IV 95 
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A Court will not grant a bare declaratory relief 
that the pla'iitiff is the nearest male reversioner 
duiine the life-time of the wid3w or other heire^s. 
{Lindsay and Ryves, JJ.) MunnU Lal v. Raja 
Ram 20 A. L. J. 282 : L. R- 3 A. 247 : 

1982 All. 100. 

—Ss 42 and 54— Legal character—Right 
to receive offerings. 

The plffs who were Mahomedans claimed to 
receive alms given by a pious Hindu at a spot 
called ‘Kubrighit’ on the ground that they were 
interfered with in the enjoyment d that right 
by the defts. Held, th^ the plffs. had no legal 
status as they were meie beggars and had no 
legal characier entitliog them to the declaration 
and that tneir claim to receive the a'ms was not 
a right to property so as to justify a grant of an 
injunction. [Tudball and Siilannany JJ.\ BaNSI 
V. KaNHAiYA 18 A. L. 983 : 59 I. C. 669 ; 

43 All 159. 

- —8. 42 — Legal character—Honorary office 

—Secretary of Association — Dismissal. 

A suit by the plaintiff who is the honorary 
Secretary oi an Association rendering voluntary 
and gratuitous services, for a dec'ara'ion that 
a resoluti >n dismissing him is null and void, is 
not maintainable. 39 \. 527 Ref. {Chamier and 
P/gg'^tt, JJ) Mah\waj Narain Sheopuri v. 
Shashi Shekher^shvvar Roy, 37 AH 313: 

29 I. C. 53 : 13 A. L. J. 455 • 

—-S. 42—Legal character — Widow in pos- 

session —buif /ur declaration as to the nature of 
her possession -^Whether S. 42, a bar. 

Where a widow's possession is admitted, a 
suit for a declaration th<tt she held it as a widow 
of a deceased member of Hindu joint family 
and not as heir to a separated member is not 
barred by S 42 of the Sp, Rel. Act. {Tudball 
and Rafigue, JJ.) Ram Manohar SinGH v. 
Dibraj KunvaRI. 36 All. 126 : 23 I. C. 2.52 : 

12 A. L. J. 66. 

--S. 42— Legal character —4gra Tenanev 

Act, S. 22. 

Where during the life time of B. his daugh¬ 
ter's son sued for a declaration that he was in 
i )int possessi311 with B of a certain Bxed rate 
h ilding and a certain occupanev bolding, held, 
that in view of S. 22 of the Agra Tenancy Act 
the plff. had a legal character within the 
meaning of S. 42 of the Sp. Rel. Act and his 
su>t was therefore maintainable. [Chamier, J.) 
Mahenora Misra V. Kedar Pande. 

14 I. C. 746 : 9 A. L. J 788. 

■ ■-S. 42 — Legal character, includes right 

affranchise — Election—Suit to set aside — Main¬ 
tainability. 

The words “legal character*’ in S. 42 of the Act 
d3 include the right of franchise and the right 
of being elected as a Municipal Commissioner. 
The plai itiff. who was unsuccessful as a candi¬ 
date for election as a Municipal Commissioner, 
sued lor a declaration that the election, being in 
contravention of the plamtiffs right and its 
fi-anchise, right of election and right of being 
present at the p- llmg plsce, was not according 
to law prooer and valid and was ultra vires, and 
that the election of the defendants was illegal, and 




1S07 


CIVIL DIGEST, 1911—1923. 


1508 


SPECIFIC RELIEF ACT (I OF 1877). S. 42— 
Legal Character. 

he lurtfier prayed that they should be restrained 
by injui'Ction from fornrnp the Munfcipal Board. 
Hclfi, that although the words "legal charac¬ 
ter" in 42 of the Specific Rthef Act have been 
held to be wide enough to include the right of 
franchise and also a right of being elected as a 
Municipal Commissioner, it was doubtful whe- 
‘her. regard being had to the form of ihe suit 
and the declarations asked for, the case came 
w'thin the words of the section and as such tri¬ 
able by the Court. Assuming that the Court had 
inherent jurisdiction to entertain the suit, having 
regard to the circumstances of the case, there 
was no ground for setting aside the election. 

C. J. and Chotznfr, J.\ The Chair¬ 
man OF THE Municipal Commissioners of Kot- 
RUNG V. Bisseswar Ghose. 68 I. C. 229 : 

26 C. W. N. 91. 

-S. Legal character—Suit by voter 

against Municipality. 

A suit for injunction by a voter against the 
Chairman of a Municipality for his refusal to 
insert his name in the register of voters on tech¬ 
nical grounds is maintainable under C. P. C, 5. 9. 
{Teunon and Nexvbould, JJ.) Molla Atanol-uq 

Chairman of Manikotta Municipality. 

24 C. W. N 969 : 07 I. C. 960 : 

48 Cal. 378. 

#-S. ^2—Legal character^Divorced wife. 

Plff, sued her late husband fora declaration as 
to her marriage and the legitimacy of her children. 
Held, that the plff. who ceased lo have the legal 
Cliaracter of a wife 20 years ago was not entitled 
to ask the C )urt to m<ke a declaration as to her 
marriage, for there was no legal ch.aractcr in 
having been a wife and been divorced. The de¬ 
cree of the Court below as to the legitimacy 
one of tne children could not stand, for the 
mother of a child cannot be said to have a legal 
character as lo whotner her child who is not a 
party to the suit is or is n t legitimate. {F'etcher 
and Hutia, JJ.) Latifa*^ Mean v. Moorti 
Janona. 49 I. C 366 : 23 C. W. N. 171. 

-Sb 42 and 43 — Legal character — Decla¬ 
ration-Mother—Matriage of minor girl by her 
uncle—1 "Validity. 

Under the Mahomedan Law the mother even 
when aopointed certificated guardian ol the per¬ 
son and property of her minor daughter, has no 
legal character entitling her lo a declaration that 
the marriage of her daughter with a certain per 
son effected by her uncle is not valid. Nor would 
it be a proper exercise of judici.tl discretion to 
make any such declaration when the minor is not 
a party to the suit inasmuch as under S. 43 of the 
Act, the decree would not be binding upon the 
minor. (Richardson and Beachcroft, JJ,) Sona- 
ULLA Sarkak V. Tula Bibi. 45 I. C. 2o3 : 

27 C.L. J 603. 

-- S. 42— Legal charac.ier^Dcclaration of 

heirship—Whether may be made before succession 
opens out-Reversionet, if entitled to a declaration 
that certain deed is invalid. 

A declaratory suit for the establishment of heir¬ 
ship dues not ordinaiily lie before the succession 
in regard to which it is claimed lias opened out. 
But a reversioner of a limited estate la however 


SPECIFIC RELIEF ACT (I OF 1877), S. 48— 

Legal Character. ' 

entitled to a declaration that a certain deed is io 
valid, if the invalidity depends upon facts which 
may be ob’iterated by lanse of time {Stephen and 
Muliick, JJ.) JAGDKEP NaRAIN V. jAlBASt KOER. 

22 I. C. 928 : 19 C. W. N. 1191. 

-S, ^2—Legal character — Declaration — 

Form of. 

S. 42 of the Sp. Rel. Act does not sanction every 
form of declaration but only a derlaraiion that plff. 
is entitled to a special legal character or right to 
property. A plft. is not entitled to a declaration 
that his dismissal irom Govt service was in con¬ 
travention of the Govt, rules. [Mookeriee and 
Beachcro/t, JJ.) Ram Das Hazra v. Secretary 
OF State. 18 C W, N. 106 : 16 1 C. 922 : 

17 C. L. J.76. 

-S. 42 —Legal character—Exclusive right 

to officiate as priest, not to be given. 

Parties who require religious ceremonies to be 
performed for their benefit are at liberty to choose 
the priest by whotn those ceremonies should be 
peiformed. U C. W. N. 1'57 Rel Therefore 
when pilgrims on their way to Gava perform the 
Sradh ceiemony of their ancestors on the banks 
of the Pumphun the plaintiffs are not exclusively 
entitled to act as priests along withthe defendants. 
But a declaration may be obtained by him that 
a person is entitled to officiate as priest for such 
pilgrims as may choose to employ him a"d that 
he cannot be prevented from exercising his call¬ 
ing. {Mookerjee and Tettnon, JJ ) Dwarka Mis- 
SER V. Ram Protap Misser. 16 C. W. N. 347 : 

10 I. C. 41 : 13 C. L. J. 449. 

8 42—Legal character—Reversioner of 

lunatic. 

A ^uit by an immediate reversioner of a lunatic 
for a declaration that a mortgage acquired by the 
manager of the lunatic's estate in bis own name 
belongs to the lunatic, and thus to safeguard his 
own interests, is maintainable. [Petman, J ) ViR- 
SING V. Harmansingh. 66 I C. 191 : 1 Lih. 137. 

- --S. 42 —Legal character— Reversioner. 

Where a minor is the immediate reversioner a 
next reversioner cannot sue for a declaration on 
Ihc ground of collusion. {Shah Dm. J.) Kanshi 
Ram V. Sardanand. 60 P. R 19)6 : 33 I. C. 763 : 

80 P. W. R. 1916, 

-S. 42^Legal character—Right lo any 

property. 

A suit by a brother's son for a declatation that 
an adoption of a daughter's s'in is invalid when 
there arc two widows and a daughter living, is not 
maintainable under S. 42 because (1) the plft, can¬ 
not be said to be eniitUd to any legal character 
or a right t > the deceased's property, (2) the te- 
moieno s of plft’s title in the life-time of the 
widow, the daughter and the daughter's son would 
make it incumbent on the Court to exercise ill 
discretion and dismiss the suit. {Smyth, Elsmic, 
Barkley and RattiganJJ.) Barkat Ram v Jagat 
Ram. 17 l. c. 379 : 249 P. W. R. 1912. (F. B.). 

-S. 42-Legal character—Consequcitiat 

relief— Not askedSuit by Hindu rev'rstoner. 

A suit by a reversioner for a mere declaration of 
his right to succeed as the nearest reversioner on 
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SPECIFIC KELTEF ACT (I OF 1877), S. 42— 
Legal character. 


SPECIFIC BELIEF ACT 
Legal character. 


(I OF 1877). S. 42— 


the death of a Hindu widow is not noainfainablc. 
{Wallis, C. J. and K*i$hnan, J.) Guruswami 
Pandiyan V. Chinnathambiar. 

(1920) M. W. N. 660 : 28 M. L. T. 365 : 

39 M. L. J. 529. 

——S. 42— Legal character—Joint right of 
management of charity—Decree form of. 

Where the plS. brought a suit for a declaration 
of his r'ght to panicipate in the management of a 
public trust jointly with the deft, who was in sole 
possession and management, the mere fact that 
there were others who were like the plff. entitled 
to the joint management but were not made 
parties to the suit, is not a reason for dismissing 
piff.’s suit. {Wallis, C. J, and SeshaRtti Aiyar, J.) 
Meenakshi Achi v. Somasundaram Pillai. 

(1920) M. W. N. 507 : 12 L. W. 232 : 

44 M. 205 : 59 I. C. 464 : 39 U,. L. J. 403. 


-S. 42 —Legal character—Hindu rever¬ 
sioner —Declaratory suit—Will -Authority to 

adopt. 

A reversioner although he only represents the 
whole body of possible reversioners and although 
their interest is possibly only a spes successionis 
has on their behalf a hgal character within S. 42 
of the Specific Relief Act and is in a proper case 
entitled to sue, for a declaration as to the limited 
nature of a widow s tiile to her husband’s pro¬ 
perties where there is a will giving absolute right 
to the widow. The settting up of a mere authority 
to adopt by the widow does not give a cause of 
action {Sadasiva Aiyar and Napier, JJ), Vella- 
VAJULA SURAYYA V, SUBBAMMA. 43 Mad 4 : 

28 M.L.T. 154 : (1919) M.W.N. 680 : 53 I.C. 498 : 

37 M. L. J 405. 


_.8. ^2—Legal character—Right of rever¬ 
sioners to get a declaration of their reversionary 
interest. 

The reversioner to the estate of a male Hindu 
cannot sue for declaration that they are his next 
reversioners unless the decision of the question is 
incidental to the grant of some other reliel which 
they oiay be claiming. 39 M, 634 Foil. {Wallis, C. 
1 and Burn,].) Krishna Thevar v. Ramaswamy 
Pamna 40 Mad. 871 : (1917) M. W. N. 201. 

* 39 I. C. 263 : 33 M. L. J. 277. 

S. 42 —Legal character—Reversioner — 
Alienation bv Hindu widow—Declaration of plff's 
right to inherit- . , 

A reversioner who disputes the validity of an 
alienati m bv a Hindu widow and seeks to have it 
declared invalid as against him. is not en ided to 
a declaration that he is entitled to inherit the pro- 
oertv after the death of the widow. {Sadasiva 

__S 42 —Legal character—Personal con- 

tract-Nosuit wiU He for a declaration that a 

valid Personal contract subsists. * * 

A suit for a declaration that niff, is entitled to 
anhorribe to a hurt fund does not lie under S. 42 
Art as h IS not a right to declare a title to 
f if.ll characler or Mtle to right to pronertv. 

P*”* (1914) M.W.N. 912:^26 1.^0^883^: 


-S. 42— Legal character’-Declaratory suit 

by reversioner 

Suit for declaratory relief to avoid waste or 
alienation which m-ght prejudice the reversioner 
will lie but not for declaration ot his status as a 
reversi' oer. Case law discussed, {batten and 
Stanyon, A. J. Cs.) PaRwati v. Govind Prasad. 

42 I. C. 737 : 13 N. L. E. 187. 

-S. 42— Legal character — Declaratory suit 

—Maintainabili ty. 

A suit is ma niaioable for a declaralion. that a 
deft, is not the illegitimate son of the pltif and 
that he never had an illicit connection with the 
deft's mother, {Kendall, A. J. C.) Kaila-^a v, 
Raqhubir. 17 0. C. 331 : 26 1 C. 526 : 

1 0. L. J. T35. 

8. 42— Legal character—Defeated candi¬ 
date for t lection. 

The words “entitled to a legal character” 
in S. 42 of the Sp. Rrl. Act does not a.' ply to 
a candidate defeated at an election {Stuart, 
J. C.) Sundar Lal V. Muhamad Faiq 

18 I. C. 122 : 16 0. C. 36. 

-S. 42—Legal character — Character or 

past right. 

A suit for the declaration of past right or 
characier is not maintainable. The right or 
character must be in existence, {Roe and Coutts, 
JJ.) Kamsundar Sahu V RamnarayaN Sahu. 

48. I. C. 936 : 1919 Fat. 404. 

—8. 42 —Legal character— Trespass. 

S. 42 of Spechc Relief Act does not contem¬ 
plate suit by persons having no title at all. A 
suit by a trespasser fur declaration that he is a 
trespasser is not maintainable. (R><$ and imam. 
JJ,} Rughubir Prasad v. Misri Kahar. 

45. I.C. 303 (Pat.). 

-8. 42 —Legal character—Gayawal gaddi 

— Declaratory suit. 

A person entitled to a gayawal gaddi which ia 
an heriditary office or a business, can sue for a 
declaration that he is the lawful holder of the 
giidi and fo'* possi-ssion of the gadd- and its 
books. {Chamier and Mullick. JJ.) Lachman Lal 
Pat iak V. B^ldeolal Tathwari. 

3 Pat. L W. 136 : 2 Pat. L. 1. 705 : 42 T C. 478 r 

1918 Fat. 50. 

--8. 42— Legal character — Trespasser. 

The essence of S. 42 is a title vesting in the 
plff. and no suit will lie by a trespasser for a de¬ 
claration that he is a trespasser, {sharfuddin 
and Roe, JJ.) Ses Lal Singh v. Haldwar 
Narain. 3 Pat. L. W. 69 : So I C. 441 : 

1 Pat. L. J. 95. 

-3. 42 — Legal character — Civil Procedure 

Code, S. 9—Right to office. 

The right to hold a certain office in a certain 
place at a certain season of the year confers upon 
the holder of that right a legal character so as to 
enable him to bring a suit to maintain such a right 
under S. 9, C. P, C. But the right tlo enter a 
disciple’s house when called by him or to enter 
it as of right though not called, does not create 
any legal character to maintain a suit for a de¬ 
claration of such a right. {Roe and Jwala Pra¬ 
sad, JJ.) Hera Pandby v. Bachu Pandey. 

1 Pat. L. J. 381 : 36 I. C. 346 : 2 Pat. L. W. 390. 
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'•PRCIFfC RELIEF ACT OF 1877). S. 42 — 
Object o{. 

Object of. 

-S. 42— Object of. 

Tile object of tiie section is to perpetuate and 
strengihen tc'^timony regarding title a>id protect 
it from adverse attacks {Oldfield and Scshagiri 
Atyar, JJ.) Ganola Pedda Naganna v. Siva- 
NAPPA. 38 Mad. ll«2 : 16 M L T. 310 : 

26 I. C. 232 : 27 M. L. J. 520. 

-S ^2—Object of—Gcne*'al law~‘Abstract 

right. 

The policy of S. 42 is to enable Courts to grant 
relief where no relief is available at common law 
and not that declarations shuuld be made ol 
abstract rights excl isive of practical equity A 
bare denial nf a general right is ool such an in¬ 
fringement of a right as to justity the granting of 
a declaration. 30 All, 181 Dist A dcclaratory 
decree should not be passed when it confers 
practically no benefit on tlie plff [Lindsay,]. 
C.\ Ori Lal V. Mahommed Yakub. 

1 0, L J. 496 : 26 I. C. 908 ; 17 0. C. 354. 

Right to Property. 

Cloud OD ti'le. 

Creditor of Insolvent. 

Interest in subject-matter. 

Pobiic way. 

Beversioner. 

Temple property. 

Miscellaneous. 

Right to property—Cloud on title. 

“ S. 42- Right to property—Cloud on title 

—Covenant or pre-eniption or reconveyance-’ Void 
as offending the rule against perpetuities. 

It is open to a pitl. lo sue for a declaration 
that be is the absolute owner of lands under a 
sale deed unaffected by the covenants for pie- 
emptioD or reconveyance coniamed io the sale- 
deed, on the ground ihat such covenants o'^end 
the rule against prepetuilies and are therefore 
void. [Maclcod, C. J. and k’anga,].) DinkaR* 
RAO Ganpatrao V. Narayan. 

24 Bom. L. R. 449 : 1922 Bom. 84. 

S. 42—Right to properly—Cloud on tille 
—Mortgagee when can sue to declare title of 
mortgagor. 

A m irtgagee cannot maintain a suit for a de- 
daration oi his mortgagor's title to the mortgag¬ 
ed prooetties so long as his rignt as mortgagee is j 
not established. [ChalUrjce and Newbouid, JJ.) 
Srish Chandra Cuattei-jee x. Hasasta Kumar 
SADUKiiAN. 33 C. L. J. 38u ; 63 1. C. 514 : 

25 C. W. N. 553. 

--S. 42- Right to propcrty-Cloud on title 

—Suit f'->r declaration that plff. is owner of pro¬ 
perties under partition. 

Where notwithstanding a prior private parti¬ 
tion between the plff. and his cj-sbarers, under 
which the suit properties* were allotted to the plff 
the deft, applied to the Revenue authorities for 
part.tion, die plff. can sue for a declaration that 
the properties are bis absolute properties not lia¬ 
ble to partition any more. [Chevis and Leslie 
Jonesg JJ.) Abdullah S.sah v Muhammad Ba- 

KAR SHAH. 


,SPECIFIC RELIEF ACT (I OF 1877). S. 42— 
j Right to Property—Creditor of insolve-t. 

I 

j S. 42 Right lo property — Cloud on title 

—Punjab Land Revenue Act [XVll of 1887), Ss. 
117 /u \ 2Q— Parlies directed by Revenue Court to 
establish their title. 

Where In a partition proceedings before a Re¬ 
venue Court the parties are direc ed to establish 
[ their lighi to cei tain land, a suit for mere decla- 
I ration of title as co sharer is maintainable. {Ro- 
^ bertson and Shah Dm, JJ.) Parsram:/, MUHAM- 
! MAD Yasin Khan. 14 P. W B. 1912 • 

131. C 953 : 150 P. L. B 1912. 

-S. 42 —Right to p''opcrty—Cloud on title 

—Suit for decfnration of title as owner. 

A suit is maintainable for a mere declaration 
of tille as owner by iidieritance, when one party 
relics on mutation and the other on girdawari 
entries, while ttie land is in possession of mort- 
eagees or tenanis and nobodv has received any 
rent from tenants [Lalchand. J.) Abdul Karim 
V, Sahib Jan. 13 I. C. 947 : 13 P. W. B. 1912. 

-S. 42— Ripit to property—Cloud on title 

— Female—Mutation of names—Suit by rever¬ 
sioner. 

Where a Hindu female who had succeeded to 
her father's property had a portion of it mutated 
in Ihe name of the defts. and the predecessor in 
tille of one of the clefts, had retained a portion of 
it to herself. Held, that though there was a 
transfer of posses ion, the mutation order had 
not the eflect of transferring the property, nor 
could the words accompanying the transfer, throw 
a cloud upon the reversioner’s title, and so there 
was no cause of action for the suit, {Mttra, A. J. 
C.) Ujaria V. Roshanlal. 60 I. C. 343 : 

16 N. L. E. 209. 

-S. 42— Right to pi'opcrly—Cloud on title 

—Plaint not showing cause of aciioH’-Defcndanfs 
attitude — If can be considered. 

Where plaintiff has a tille to the property, any 
tendency on the part of the defendant to cast a 
doubt on his title is siithcieni lo entitle him to a 
dccliration of title. Resistance to plaintiff's title, 
offered bv deft, should be considered by the Court 
rtiid plaintiff given relief. [Dalai, J. C. and Wa- 
/.ir Hasan, A J. C.) BisHU Nath Saran Singh 
V. SiTLA Baksh Singh. 10 0. L J. 316 : 

1924 Oudh 69. 

Right to Property—Creditor ot iDBolvenl. 

-S. 43 —Rignt to property — Creditor ^'f In¬ 
solvent-Declaratory suit by creditor of insolvent 
—Leave of Court under S. 16 l2i of the Provincial 
Insolvency Act. 

A suit by an insolvent’s creditors W'th the 
leave of Court under S, 16 [2\. Provincial Insol¬ 
vency Act, consented to bv other creditors lor a 
declaration ihat a certain mortgage of his has 
priority over (he other moitgiges on the proper¬ 
ty, is not barred bv S. 42 Specific Relief Act. 
(Richards, C. J. and Banerjee, J.) Balmuku^d 
V. Birj Lal. 36 I.C. 1004. 

- ^.42—Right to propcrly-Creditor of In¬ 
solvent. 

A creditor of an insolvent can sue for a decla¬ 
ration that certain property belongs to the iosol- 


43 I. C. 127 : 12 P. W. B. 1918. i vent and should be brought in as part of the 
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SPECIFIC BELIEF ACT fl OF 1877). S. 42--Kight 
to Property—Interest in sabject^matter. 

insolvent’s e'^tate available|for creditors. {Fawcetty 
A. 7. C.) Louis Dreyfus & Co. v. Ian Moha- 
MED. 49 1. C. 421 : 12 8. L. B 61. 

Bight to Property—Interest in Subject-matter. 

S 42— Fi^hi to propetiy—In efcst 


tn 

subfeci-matUr—Declaration suit of daughter for 
invalidity of adoption by mother—if maintain' 
able. 

A daughter merely entitled to maintenance 
from the property of the deceased, cannot main- 
tin a suit for a declaration that an adoption by 
the mother is invalid. {Bait heloty C. and 
Kempy J) Ganesh Amrit v. Ranganath 
Manohar. 46. I. C. 49 : 20 Bom. L. B. 413. 

- S. 42- Right to pyoperty-Intcrest in sub¬ 


ject-matter—Contingent rights 

A mere contingent r>ght is not sufficient for 
the g anting of a declaia ion. {Brett and Chap- 
many JJ.) Kalidas V. Probat Chandra. 

18 1. C. 394 : 17 C. W. N. 964. 


-S. A2-‘Rtght to property-interest in sub¬ 
ject-matter— Duty of Court. 

In a case under 42 of the Act the Courts 
ought not to give the declarations prayed for, 
where the plaii.tiff's ri?hi is not established. The 
plaintiff cannot either be given a declaraiion up¬ 
on a ground which is not part of and is not in 
fact consistent with the case. [Ho^mwood and 
Chapman, JJ.) Ramzan Mistfi v. Zahur Hus¬ 
sain. I. C, 241- 

_S. 42—Right to property-interest in sub- 

ject-fnalter—Ahenee of permanent tenure. 

A person who has purchased a shate in per- 
mane.it transferable tenure is entitled to a decla¬ 
ration of his right to that share and for posses¬ 
sion of the same after setting astde a sale held in 
execution ol a decree to which he was not made 
a party. {MooUrjee and Teunoity JJ.) Kali 
Kumar v. BidhU Bhushan. 10 I. C. 362 : 

16 C. L. J. 89. 

_ —S. 42—Right to property—Interest in 

subject-matter-Right to *birt’ 

A right of a purohit to btrt or priestly offer¬ 
ings is in law no * property’ at all but at most a 
meresK' succesaionis which cannot form the 
basis o( a declaratory decree. [Rattigan and 

Shah Din, ^ ^ ^ p ^ ^ . 

11 I. C. 231 : 216 P L. E. 1911. 
_S. 42—Right to property—Interest in 

subjeci-mat ter—Possession less than V2 years 
A oeison in possession for less than 12 years 
is entitled to a declaration that he is m lawful 
Ussessionas against a wrong-doer interfering 
with the possession. {Miller and Abdur Rahim, 
JJ t Ayvappa Raju V. Secretary of Stat^ . 

JJ.) AYYArr ^ ^ ^ ggg 


s. 42— Right to property— Inteiest 


tn 


^^hiectmaber—Purchaser from Hindu widow. 

A purchaser trom a Hindu w.d iw of Property 
in^ea^ed by her irom her husband, is entitled to 
a declarator, that he has the rights possessed bv 

the vendor at the date of sale. V® 

not wholly void so as to pass no right to the 


SPECIFIC BELIEF ACT (I OF 1877). S. 42—Bight 
to Property—Public Way. 

purchaser, 26 Mad. 334 Ref. {Suiidata Aiyar 
and Sadasiva Aiyar, JJ.) Muthu Pillai v. 
Chakrapani Chettiar. 

16 I. C. 205 : (1913) M. W. IT. 37 

- S. 42—Right to property — Interest in. 

subject-matter—Con It act of sale— Subsequent exe¬ 
cution of mortgage. 

A vendee of property in whose favour the ven¬ 
dor has executed an agreement lor sale is e? titled 
to maintain a suit lor a declaration that a mort¬ 
gage oi the same propeitv. executed by the ven¬ 
dor to a third pany srbaequenl to the sa d agree¬ 
ment. does not affect his rights. {Snndara Aiyar, 
J.) KintadU Dalapadu. in re. 

15 I, C. 457 : (1912) M W. N. 902. 

- S. 42 —Right to property — Interest in 

subject-matter—Declaratory suit—When and by 
wh>m maintainable. 

Where the plff. has no interest in the subject- 
matter of the suit, his suit under S. 42 is not 
maintainable, the only person competent to bring 
the suit being the proprietor to the subjt ct-matter 
in dispute. {Pjullick and Jv'ala Prasad, JJ.) 
Maharaj Bahadur Singh v. Gaudari 6ingh. 

2 Pat. L a. 323 : 39 1. C. 868 : 2 Pat. L W. 282. 

- S, 42—Right to property ^ Interest in 

subject-matiet — l^ossessory title. 

Where neiiher partv is able to prove its title to 
property in dispute it is open to the plff. in pos¬ 
session for seme time short of the statutory 
period to obtain a declaration of his right to the 
property. {Maung Km, Offg, C. J.) Tha Lin v. 
P K. P, L. Falaneappa Firm. 

10 L. B. B. 857 : 64 1. C. 400 : 13 Bur. L. T. 205.^ 

-——S 42 —Right to property — Interest in 

subject-matter. 

Where a son lends bis father’s money with his 
con>ent and obtains a pro-note in h's name, the 
lather cannot sue for declaration that >he pro- 
note is his. [Pratt, A. J. C) Ma Nyi Ma v. 
Maung Yan shin. 

67 I. c. 881 : (1920) 3 U. B. E. 204, 

- S. 42—Right to property — Interest in 

subject-mat ter—Attaching creditor. 

An attaching creditor withdrawing the attach¬ 
ment caniK.t sue uoder O 21, K. 63. but he carr 
sue under S. 42 of the Sp. Rel, Act for a declara¬ 
tion that the property sought to be attac> ed 
oelongs to his judgment-debtor. 1 Bur. L. T. 34 
14 Bur. L. R. 135 Ref. {Maung Km, J.) Chan. 
Tat Thai v. Ma Lat. 

33 I. C. 124 : 9 Bur. L. T. 89. 

Bight to Property—Public Way. 

-S. 42 —Right to properly—Public way — 

Playing music in public street—If can be de¬ 
clared as a tight. 

Playing mu-ic in a publx street cannot be 
claimed nr declared as a right. [Beaman and 
Htaton, JJ.) Venkatesh Appashet v. Abdul 
Kader. 

42 Bom. 438 ; 46 I C. 740 : 20 Bom. L B. 667. 

—--8. 42 —Right to property — Public wap 

—Highway procession — Obstruction — Special 
damage. 
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aPECiFfC RE;.IEF act d of 1877». S. 42—Bight 
to Properiy—Reversioner. 

Where a marriage procession passing along a 
public road is obstructed, ao action lies on proof 
of special damage (or a declaration of the right to 
pass along the road and for an injunciion restrain- 
ing the obsduction. Proof oi actual < bstiuction or 
the use of violence is uonecessary It enough 
lo show that owing to ti’C hostile atMtude of the 
obstructors the procession was not able to pass. 
{Oldfitld ond Phillips.^ Jj.) GANAPATHY MoOP- 
PEN V. SUBPA NayahkaN 23 M. I. T. 258 : 

44 I C- 834 : (191b) M. W. N. 647. 

Eight to Property—Beversioner. 

-S. 42— Right ti) properly — Reversioner — 

Suit against. 

A transferee from a Hindu widow can get a 
decree against the reversioners declaring h‘s right 
as owner of the property transferred so long as 
the widow is alive. {Tudball and Lindsay, JJ.t 
Kandhai Pande V. Daechina Misrain. 

60 I. C 784 ; 19 A. t. J 275. 

-S. 42 —Right to property — Reversioner — 

Right to declaration—Alienation by widow or 
alienee from her, 

A Hindu reversioner can sue for a declaration 
of the loval dity of an alienation made by a trans 
feree from or person holding under a Hindu 
widow. The nearest reversioner has a right “ to 
the property of the last ma'c nw ner.” “Right’* in¬ 
cludes a future or con ingent rieht aud its denial 
furnishes him with a cause ■ f action for a suit 
under S. 42, Sp, Kel. Act. {Rafique and l.indsay, 
JJ.) Baibhanoer Prasad V. Phag Dutt 

41 All. 492 : RO I. C. 9i8 :17 A. L J. 765 

-S. 42—Right to property—Reversioner — 

Gift of husband's estate by widow—Suit by 
reversioner — Minor. 

A suit for a declaration that a gift by a Hindu 
widow 13 not binding on the cs ale of the last 
male ( wner must ordinarily be brought by the 
presumptive reversionary heir. It may be brought 
by a distant heir if those nearer in the liiie of 
succe'^S'on are in collusion with the widow or 
have precluded themselves from interfering. The 
minority of ihe nearest reversioner entitled to 
sue is not of itself sufficient to entitle a d’stani 
reversionary heir to mainiain ifio suit (f'igSolt 
and Walsh, JJ.) Gumaram v. Jehasgik. 

40 All. 618 : 46 I. C. 186 :lB A L. J. 465. 

■ -S 42— Right lo property — Reversioner — 

Suit for dertarahon that gift by widow lo daugh¬ 
ter is invalid. 

In a suit for a dcclarali in by the nearest male 
reversidiicf nf a Hindu that a gilt of ihc proper¬ 
ties by the widow to her daughter and daughter s 
son IS invalid, a decree can be given d.cl.ring 
that the gift to the daughter s so., will not buiH 
plff. But no such decree can be given as agaiQ>t 
the daughter who would inheri on the death of 
the widow. {Richards^ C.J.and Bannettce, J) 
Jaint Singh v. Gosain. 

46 I. C. 86 : 16 A. L. J. 493. 


SPECIFIC RELIEF ACT (I OF 1877). S. 42—Bight 
to Property—Reversioner. 

- S. 42 —Right to property — Reversioner'— 

Declaration suit maintainable. 

A person died leaving a widow, a daughter and 
a SOD The son died leaving a widow and a son 
ofthelaiter left as his heir bis mother. The 
nx ther in-law of this woman who bad no title 
to the property till then le) t a will transfeiriDg the 
property of her deceased husband in favour of 
her daughter The next reversioners of the lady in 
possession brought a suit for declaration that the 
will was void and inoperative. Held, Ibat under 
S, 42 of Ihe Specific Relief Act, they were entitled 
lo maintain the suit. [Richards and Tudball, JJ.) 
Musammat ‘^heoraji V. Ramjas Pandey, 

8 A, L. J. 454 : 9 1. C. 501 : 33 A. 4S0. 

-8. 42 —Bight to property — Reversioner 

—Hindu widow— WtH. 

VVheie a Hindu widow sets up a will giving 
her power to ad pt, it is open to a reversioi cr to 
sue lor a declaration of fiiS reversionary lights 
and that the wih was not ge'uine. 35 M. L. J. 
144 Foil. : 35 Mad. 591 not Foil. {Wal>ts,C.J. 
and Ayhng, J ) Mallampalli Somayya V. 
MallampaI.li ANNAPURNAMMA. 

42 Mad. 699 : (1919) M. W. N. 794 : 
26 M. L T. 139 : 62 I. C. 380 : 10 L. W. 25. 

-S. 42—Right to property- Reversioner — 

Suit for declaration that a will authorising 
widow lo adopt was never executed. 

A su t by a reversioner for a declaration that a 
will said to hasc been executed by the last male 
owner to hi> widow auttiorising her to adopt a 
boy was nc'er executed, is maintainable under 
S. 42. 45 Cal. 510. P.C. Foil. : 35 Mad. 592 not 
Foil. {Ayling and Se^hagiri Aiyar, JJ.) Bobba 
PadmanaBJudii V. Bobba Blchamma. 

8 L. W. 336 : 47 I. C. 702 : 35 M. t. J. 144. 

-8. 42—Right to property — Reversioner. 

The reversioners, in case of an alienation by 
a widow which jeopardises their right, can sue 
lot a declaraiion of ihe i eversionary nghi. 26 All. 
606 Dist. {Su*rdara Atyar and Spencer, JJ.) 
Sunkara Ramiah V. Sunkara Subbamma. 

13 I. C. 489 : (1912) M. W N. 70. 

- 8 42 Right to property—Reversioner — 

I resent interest or riof. 

There is not^'ing lo prevent persons to sue as 
rcver-'ioners under S 42 of the Specific Relief 
Act. (Aylr’g,J.) Govindammal In re. 

12 1 C. 80 : 10 U L. T. 95. 

-6. 42 —Right to property —/?cVfrsion<r— 

Present interest or not, 

A suit under S 42 lies by a reversioner irres- 
pe<tiveof the tact whether he has a present 
interest in t ie revLTsii.n, when his re’ersionary 
righis are denied. (Smart, A. J. C.) MaNNU 
Singh i. Bachchu Singh. S3 I, C. 183. 

--8. 42—Right to property — Reversfoner — 

M ortgage of proper!y by—Suit by widow- 

If a Hindu reversioner mortgages property in 
the possession of the widow as hetr to her bus- 
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SPECIFIC BELIEF ACT (I OF 1877), S. 42—Bight 
to Property—Temple Property. 

band describing himself as the owner of the 
property, the widow can maintain a suit for a 
declaration that the mortgage is void against her 
interest (Lindsay^ J. C. and Kanhaiya Lal^ A. 
J. C.) Chandra Kuar v. Raghubar Singh. 

30 1. C. 198 : 2 0. L. J. 196. 

Bight to Property—Teirple Property. 

- S. 42— Rtgitt to property — Temple pro‘ 

perty—Right to birt—Whether property. 

The right of a purohit to birt is no right at all 
and IS not property but a mere spes successionis 
or contingent right which depends on the pleasure 
of the judgment for its existence. (Marttneau, 
J,) Bishin Dattp. Kishen Ditta. 

67 I, C. 439 : 3 Lah L. J. 414. 

-S. ^2—Right to property — Temple pro- 

perty—Suit by worshippers for declaration that 
alienation of temple properties is invalid —C. P. 

C.. O. 1, R 8- 

Worshippers of a Hindu temple can sue under 
O. 1, K. 8 of the C. H, C. tor a declaration that a 
permanent lease of the temple properties in 
favour of the deits, is invalid and not binding on 
the trust, {.ibdur Rahim and Ayltng, 77.) 
VkeramachanaNi Ramaswamv V. Soma Pitch- 
AYVA. 43 Mad. 4i0 : 38 M. L« J. 226 : 

58 I. C. 585 : (1920) M. W. B. 393. 


Bight to Property—Miacellaneona. 

I —S 42— Right to pro per ly—Declaration of 
title—Grant of—Appeal by deft, without title or 
possession - Improper reversal of decree, 

Wnere the plff. obtains a decree against three 
deits. declaring his title to immoveahle property 
of which he is in pj&sesaioii. the decree cannot 
be reversed or set aside on an appeal by one only 
of Ine del s, who on his own admission has no 
title iO tne property, and wno alter tnat admission 
becomes an impe tineot intervener in another 
person's arfairs. {oir John Edge.) Chanuraka 
Baksh Singh v. Bieakam Singh. 38 All. 440: 

20 C W. M. 1149 . 20 M L. T. 164 : 

4 L. W. 288 : (1916) 2 M W. N. 12w : 

18 bom. L B. 846 : 31 M L. J. oOo : 

14 A. L. J. Iu24 : 24 C. L. J. 291 : 

19 0 C. I4i : 35 I 0. 9a8 : 

4 0. L. J.4. (P. C.), 


_^S. A2—Right to property-^Declaration of 

title—shares purchased by Jirm—Maintuinabi 
lily of—Oec ee, form of. 

A suit ior declaration of plff.'s title to a half 
share in a number of shares in a Limited Com¬ 
pany purchased out of a fund, belonging to a 
firm, wnich was cariied on by the plrfs. and the 
dei's out was subsequently uissolved, is main¬ 
tainable without settling accounts of the part¬ 
nership business. The Court cannot dneci the 
Liiniitd Company to legister the plffs. names as 
share-hoUers but it s.imld insteid, direct the 
defis t J tiansier a half of the shares in s-xit m 
favour of the plffs and m lodge the transfer 
geiher with tne share ceitirtcates wuh the com¬ 
pany for reg stration. {Fletcher and Newbould. 
77.) Bkojondra Kumak Saha v, Kau^ 

Saha. . • • 



SPECIFIC BELIEF ACT (I OF 1877), S. 42—Mii- 

cellaneoue 

—-S. 42— Right to property — Adoption — 

Suit by presumptive heir for declaration of its 
invalidity. 

It IS competent to the presumptive heirs of a 
Hindu to maiiHain a suit for declaration of the 
invalidity of an adoption made by the widow of 
the last male owner. 28 Bom. 294 ; 29 Mad. 390 : 
45 Cal 510 Ket. [Broadway and Abdul Qadir, 
77.) Kulya Ram v. Badamo. 4 Lah. L. J 37 : 

1922 Lah. 68. 

-8. ^2~Right to property. 

A suit for declaration of title to use property 
in respect cf which an order under S. 144, Cr P. 
C. is passed, is not maintainable. [Ayhng and 
Odgers, 77.) P. Baba Shah v. K. G. Mahomed 
Hussain Sahib. 42 M. L. J. 179 : 16 L. W 68: 

1922 M. 123. 

-8. 42 —Right to property — Madras 

Estates Land Act (1908). 

The right of a person to be recognized as land¬ 
holder, under Mad. Estates Land Act, is not a 
common law right but one created by statute, and 
if a person seeks to enforce it, the Courts need not 
impose all the restrictions to which a person 
seeking the ordinary relief is subjected. {Oldfield 
and Seshagiri Aiyar, 77.) Vennisami Thewar 
V. Chellasami Thewar. 13 L. W. 104 . 

29 M. L. T. 145 : 62 I. C. 276 : 

(1921) JML. W. N. 193. 

'S. A2—Right to property—Mortgage 

by karnavan—Suit for declaration of invalidity 
—Declaration of charge—Equitable jurisdiction. 

The junior members of a tarwad sued for a 
declaration ihat certain mortgages executed by 
the Karnavan were not binding on the tarwad 
and for possession. that the result of the 

Munsif’s finding was that the mortgages are not 
valid as such and that a portion of the money 
secured benefiied the tarwad. The mortgagees 
would be entitled to a charge for that portion and 
by resorting to the equitable jurisdiction a Court, 
while declaring a mortgage to be invalid, can 
also declare a charge to a limited extent. 
dara Aiyar and Sadasiva Aiyar, 77.) Angadi- 

PEEDI KoYIL EROTH V. VaLLANTUKALA IBRAYAM 
Haji. 12 M. L. T. 264 : 16 I. C. 406 : 

(1912) M. W. N. 993. 

- 8. A2—Right to property—Jus ierlii not 

a valid defence. 

Deft, in a suit for declaration of title to pro¬ 
perty can set up Jus tertii when they can show 
some right m themselves against the plff. or a 
right in third person thremgh whom they derive 
such right. They cannot succeed merelv by 
showing superior title in a third person who" has 
absolutely no concern wilh the suit. [Jwala 
Prosad and Ross. 77.) Eual Singh v Ram 
Bahori Lal. 62 1. C. 843 : 2 Pat. L. T. 743. 

Miacellaneous. 

-8. 42—Award—Surf for declaration of 

invalidity—Arbitration Act, S. 14. 

Where an aw'ard of arbitrators has not been 
filed in court it is compcient to the plaintiff to 
institute a suit for a declaration that the award is 
not binding on him. S. 14 of the Arbitration Act 


1519 


CIVIL DIGEST, 1911—1923. 


1520' 


SPEi IFIC BELIEF ACT (I OF 1877), S. 42~Mir 

cellaneoua. 

no bar to the rraintainabih'ty of the suit. {Le 
and Cafni>bcll, JJ-) FikM OF Hira 
Nano Dhak t> hiHMoF Fleming Shaw 

& Co. 4 Lah L. J. 12 : 1922 Lah. 26. 

-S, 42 —Suit under—Nature — Linulation. 

A suit foi declaration ol title and confirmaUon 
of pus^C'Siun !«. iii.t a suit lor a specihe perior- 
mance ai d ihe period ol litiutation •$ 12 years. 
{Mooktrjee uua Beacncrofi, JJ.) Akhil FrodhaN 
V. Manmat.-a Nath Kak. 22 I C 86 : 

18 C. L. J. 616. 

- S 42— Declaratory suit for removal of 

nominal lOn of maliant. 

A suit Iie> lenioving a mahant, and for 
decIrtTing the plft.'s right ol nominatiiig a new 
maliant, without any • ther reiicl and m such 
casts removing ihc u.ahani woul»i mean only the 
enabling ol the iiicoiniiig mahani to enfurce his 
right to posse5sn*n ol propcity. 6 F. K 18^5, 
Foil. J6 Mad. 31; 22 Mad. 117, not Foil. 15 Mad. 
15 L)ist {Shah Dm and Chevts, JJ.) Tilak 
Chand V. Ham Chand. 37 I. C. 106 : 

95 P. K. I9i6. 

— -S. 42 —Declaratory decree—Act prohibit' 

ed by criminal law. if can be permitted to bt done 
~l*cnal Loae. S 2s^6. 

A dcclaralory decree of a Civil Court should 
not be ircaied as authorizing an act which is 
per se a crniiinal otfence, but where there is a 
dispute bei ween i wo ri\ al lengionisis ai d onc of 
them charged with an offence under S. 290 
I. P. C., a deciee declaring ihc rights of edlicr 
parly might be considered in deciding the guili 
or innocence ol the accused. {Aylmg and Napirr^ 
JJ.) Mahomed Hanif Sahib v. Angappa 
Mudaly. 35 1 C. J06 

-S. 42 —Nature of declaratory relief 

available. 

i he moment a declaratory suit can be shown 
to turn on a complicated question ot law or fact, 
g . as to who arc icverMuners or heirs of the 
ptoperiy in suit, the suit itself is cntcrtaioaoie 
under S. 42. Specilic Kcief Act. {Chapman and 
ROC.JJ.) SARIMAN V. SiHNA-'AIN. 

39 I. C. 755 : 1 Pat. L. W. 375. 

— -S. 45— Power of High CourL 

Where the Legislature says lhat a public 
offic».r, e- en a Revenue olTicer. vhall do a t>»ing 
and he withuui cau e or justiiicatioQ refuses to do 
lhai ibiiig, the Specihe Relief Act would be 
appl'cable and there would be po cr in the C .urt 
to comi cl him to give iclief to the ‘ub|ecl. S. -15 
ol the Sp<c;6c Kchci Act enables any of ihe 
three High Courts to “make an order requiring 
any spceihc act to be d me or forborne by any 
person holding a public otfico whether of a pei- 
manc'd or a 'emporaiy nature, or by any cor- 
poratio'i or by any C mrt oi Judicature", provided 
that "such doing cr fi rbearmg is under any la v 
for the time being in force, clearly incumbent 
on such jicison or Court m his or public 
cha acter or on such corporation in its corporaie 
character" and subiect tooHier certain c ndi- 
tions, The section is o )t to authorise the High Court 
“ to make any order which is oiherwisc expressly 


SPECIFIC RELIEF ACT (I OP 1877), S. 45 

excluded by any law for the time being in force." 
[Lord PhiUimo*e.) Alcock Ashdown & Co, v. 
The Chief Reven’ue Authority, Bombw. 

45 M L J. 692 : 47 Bom. 742 : 
33 M. L. T. 267 : L. R 4 P. C. 188 : 
18 L.W. 918 : 25 Bom L, R 620 : 
21 A. L. J. 689 : (1923 M W M. 557 ; 
50 I. A 227 : 1923 P. C. 138, (P. C.) 

[On appeal from 23 Bom. L. B, 1132.] 

-S. 45— Reference to High Court under 

S. SI. Income fax Act—Application t) compel, 
refused — Leave to appeal Letters Patent Bom, 
Cl. 39. 

U'here the petitioners applied to the High 
Court for an order under S. 45 of the Sp. Rel, 
Act directing ihc chief revenue authority to 
rvfer a case for the decision ol the High Court 
under S 51 ol ihe Income-tax Act, IviH.andthe 
application was retused by a Divsion Bench of 
Ihe High Court, leave to appeal to the Privy 
Counc'l ought to be granted, where the Divisiorv 
Bent h ent>.riained an appeal fiom the judgment 
ol the single Judge of ihe High Court. (Macleod, 
C. J. and Shah, J AlCOCK AsHDOWN AND CO. 

V. Chief Revenue Authority. 

64 I. C. 959 : 23 Bom. L. B. 1132. 

- -S. 4b—Validity of 'nomination paper — 

Order of Rffurning officer—Jurisdiction over — 
Comp'elton of election. 

The juiisd'Ct on under S. 45, Specific Relief 
Aci. is a discietioiiary one and is also limited by 
provisions id) (ei and (/r) to the same section, 
Where a Reiuriung othcer rejected a nominatiorr 
paper and the aggrieved party moved the High 
Court under S 45, but meanwhile t e election had 
be<n coinpleied, no act>on sh. uld be taken as 
any relief awarded would be incomplete. Alsa 

III suen cases election petition ought to have been 
n ade. (5'Jndcr50«, C. J. and Richardson, J.) 
J, N. Haldar V. S N. Mullick, 

28 C. W. N. 127 : 1924 C. 454. 

——S 45 —Change of election roll. 

Application to have a nomination of a candi¬ 
date oeclaied invalid and for reversion of the 
election roll, cannot be mainlained at a late stage. 
{Chaudhuri, J.) Amuladhan Addy In the 
matter of. 50 I. C. 307 : 46 Cal. 132. 

-8. 45— Mandamus—Calcutta Municipal 

Act — .^ch. IV. Rule 7— Election ro/i— 
to expunge names— DCitSion ot C/iairni<irt. 

It IS open to an objector under H. 7 (2) of Sch. 

IV t'f ihe Ca'Cutt.i Municipal Act whose objec- 

lioo has been dismissed by ihe Chairman to 
apply to the High Couri under S 45 of the 
Specific Relief Act for an order directing the 
Chairuian to expunge certain names from the 
Municipal roll. The deci>ion of the Chair man 
under ihc rule is not final as there is no provision 
expres'ilv to that effect. (Grratfs, /.) Svrfnora 
Chandra Ghosh In re. 49 I. C. 4>4 : 

45 Cal. 930. 

-S 45— Power of interference by High' 

Court. 

Where a certain person purchases land at an 
execution sale be nami for the judgment-debtor 
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which he himself cannot do legally, the Court 
will not give bun equitable rtl ef by direciing the 
Collect r t<* exetcise bis poweis under S. 167 of 
the Bengal Tenancy Act nor will the H'gh Court 
in such d ca^e call upon (he Collector under S. 45 
of the Specific Reiiel Act to exercise his a ithoriiy 
ill a“y manner whaiever. *Holtr.wood and 
Walnisley^ JJ.) Mi hammad Saoiq v D ’HG* 
Prasad SO 1. C. 189 : 21 C. W. N. 342. 

-8, 45— Suit to compel inclusion of name 

tn an election rvll. 

The High Court has no jurisdiction in a 
matter in which statute, viz. Bengal Medical 
Act, S. 27 no S"il can lie f ir an act Done in 
pursuai ce ot the lules franitd und> r S. 38 
[Woodroffe and Coac, JJ.) Na^pnoka Nath v. 
Stephenson. 31 1. C. 618 : 19 C. W. K. i29. 

-8. 45 - Pri nciple underlying jurisdiction 

under the set lion. 

The principle undeilying jurisdiction under 
the stciion is that ihc pructedings can center nu 
title not aiieady cxisiing liiough ii may coi sum- 
mate one already cxisiiiig. 1 he hist condiliOD 
required lo> proceeding under the Stction is that 
there tnusi be a personal rigi t a> d that an injury 
is thicatentd to such right. The tne conditions 
laid down m the section are cumulative aiio all i i 
them must be fulhiled. No oidcr ahecting ihe 
right, etc., ol any paities conceuied in the 
ma ter can be made unless they are ranks 
theie o. S. 45 provides ao exceptional remeoy ; 
being discretionaly. it must be exercised with 
caut.oii aad the duty sought to be enlorced must 
be clear and obl-gaiory “ lersonal nght’Ms 
not a right tn rem. 3 Bom. L. K, 653, Diss. The 
existence of a legal ligh; is ihe louodat un of 
eve y writ ol mandamus. Where the duty is cod- 
ditiona) on the appioval of another per^Oll or 
bodi be og obtauitd there is no r>ght to the writ, 
oiiiil such appr .val is given. In all cases Woete 
the valid (y of an appointment is in questinn oo 
writ can be granted bcfoie the validit> isdecUr 
ed D, suit. iSpelling oo Injunctions 2nd cd. 
p. 1305, Kel.) i tie wrii d, es not he to try the 
tiile. The writ cannot be made the excu-e foi 
obiaioiu^ the opinion oi the Court on a doubiiul 
point Ol law. tC/i«w<i/rwr/, J.) In the matter of 
A KaSUL. 41 Cal. 618 : 24 1. C. 404 ; 

18 C. W. N. 430 


Ss. 45 and 46— Declaration—Nature of — 
Duty of applicants—Specific ana icgut right — 
Utscrelton Uf cowl. 

Where an application was made for a declaia 
ticn under b 45 of the Specihe Relict Act. tu«t a 
ceitain order i ubiished ii» the Caicu.ia GaZk.tte 
eiihci by the Local G ven mem oi by tne B* aro 
Ol K^aniincrs ui the Ikadeiship and Mukieai- 
ship Exarainatl n vvas wha vires and tnat the 
rticc.ion Ol the applicanl’s aip.icatrnaDdce.il- 
ficatc Ol cbaiacter at il.e ensu ng e.xamioa.iou i.« 
10 J 3 was ihegal. HtL/, that ^uch dcclaiaiion could 
not be gi anted inastnuch S. 45 i».quiicd that 
the aopiicani should have a Ic^al and specihc 
rit»hi lo enforce what 1 e Seeks »o ootaiii by a 
dccl-^^at. n and that be should have tried to 
exei CISC that i ight and sIk uld havt been refused 
wiiat be was e. iuUd to have. That it was iieces- 

c D —VOL, IV 90 


sary for the applicant lo have stated in his appli¬ 
cation t.is endeavours to obtair whai he was entitl¬ 
ed to have an<i ti e lelusal he met with. And as 
these piovi.'ions weie distegard< d not only in 
foim but in subtar ce the application could not 
be tnt<=‘rtHiDed. That the C ourt to use discie- 

110 ill ca e of ?ucu appl'ca'ioo which cannot be 
gianUd if ihe applrani him>elf has not done the 
duly which he ought to have discharged. 
(Jenkins, C./., Hichards^ Horington and Mooker- 

jixJj) BOAhD OF EXAMINKRS V. PROBASH 

CHANDRA Koy. i7 C.L J. »64 : 17 C. W. N 1228 : 

18 I. O'. 527 : 40 C. 588. 

- Sb 45 and 46— Mandamus—Dtclaration 

— nature oi^ Apt tuani to to** e with * lean hands. 

Ti.ere is no Ju^t.l.cation m Chap. VllI . 1 the 
Spec'hc Rcliei Avt ft r a cicclaia>iun ihat the 
Board oi ExainiiKrs had acied illegally in net 
enicriaimng il'ie peiIt oii( r's a( plica* ion and his 
certiiicate cl chaiacici at ti e ensuing exarinna- 
iion for 1913 a* d Ihat a certain oroer appearing 

111 ti e Calcutta Gazette pass, d by ihc >aid Board 
was ilKgal. !S1.. oruer ui der b. 45 shoi Id be made 
^lnlcs^ the applicant shows Clearly (L 'hai he has 

a spreihe legal tigi t. t2nhai he has iLin.ed lo 
txejcise It, and that his claim was leiu^ea Ad 
api hcanoi. ui dti that section n usi be fourded 
on an afhdavit se.iii g < u. these three things and 
in ii> cbstnce the api heat on must te Ci. n listd. 
Tin grant of dtcla*auoi. under S 45 is in ihe nis- 
ciet oi. ol the C. url and an ab oavii wi h un- 
cican ha. d-* wnl nvl be cicouragtd, {Jtnkins, 
C 7.» NtchaidSt Hat ngton and Mvoktrjte. JJ.) 
PfOBAsH Chandra koY v . B.»ai d cf Ex¬ 
aminers. 40 Cal. 6b8 :17 0. L. J . 354 ; 

18 I. C. 627 : 17 C. W. 14 1225. 
[Reversing on appeal from 18 I. C. 4a9.] 

—T"*” Notes of Magistrate— Power of 

Hi^h Court to anect lofy lo begnen to party. 

I he Hi^h C- lilt I as power t » direct a Presi¬ 
dency Mag.rtra'c to give copies ol his notes to a 
paiiy aipiitait tmiiledto gei il. [Shphtn^J) 
Emperor v. Sailend^a Nath. li I C 4s9 

15 C. W. N. 770 

■ ■' " Ss. 45 and Mandamus—Bnforcernent 
of genet al law. 

A mandaii us ’^ill never be g anted to enforce 
the general law of the land which mav be enforc¬ 
ed oy action. A Con plicated tit.e to pr. peity 
will not be tiied in nia* damus proceed.r'gs, 
{Mo-.kerjee ana Ttunon, JJ.) Kesho Hkasad 
Singh v. Slacke. 38 cal 553 : 

13 C. L. J. 399 : lu I. 0 2.^3 : 

Id O. W. N. 503 ! 

-S. 4S—Mandamus- Police Commissioner 

acting unatr Madras City Polue dc*, S. 41 —De- 
iston of a cvmptfnt Civil Court—Ihrogation 

from. 

I et.tioner filed a mot on in the H-gh Court for 
ihc issue oi a mainionus to conpil tie Com- 
miS'iOi.cr 01 Police of Madias to issue a licence 
locoi.ducl the prrcession ol a Geddej'S with 
mu'icah nga teiiam r. ule, fte right h^viig 
been declared by a cimp. tent C.un, Ti e Cem- 
missionci l ad under s. 41 Ol ihe Madias City 
Police Act (111 Of 1858) ref’, sed on the ground 
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that the procession would cause a breach of the 
peace. Held, that the Court cannot interfere 
with the exercise of the di'^ceti n b. 

the ComirisSiuner in the particular circuna 
sta nce, thouj^h it would 'lOt per nit ihe refusal to 
continue indctinitelv. But if noder colour of ex 
ercism^* discretion the order of the oolice dero¬ 
gates from a la-vful decision ot a competent Civil 
Court, the Hi^h Court will cotnpel ihe police lo 
respect such decision by a writ ol mandamus. 
iCoutis Trotter, J) /« re T. Nagali\ga viud* 
Aliar. 38 1. C. 9^7 : 31 M L. J. 426. 

-—S. 45 —"P.iWio office," meaning of 

‘Public office' in t le section means any office 
crcaied by tlie IcKislalive or any other lawful 
authority for the purpose of disc -arging luncl >ns 
which affect the pubhe generally or any partic i* 
lar section thereol and the words “person holdi ig 
a public oifice’ in the scciion include incorporat 
ed or constituted bodv corporate. lnlheCa^eol 
public duties to be performed bv persons holding 
public offices, a writ ol mandamus can be served 
upon the succes*'Or in office of me person W' o 
refus d to perlorm his duties and where persons 
holding the office arc a siatuiory body M.ciuai- 
ing iroin lime to time and woo be ir an IBcmI 
designation given to them by statme, the pro c 
coiir>e IS to institute proceedings against the bodv 
in its official designalion ai'd against each ol 
such persons individually. [Cottles TroHcr and 
Kumaraswami Sastri, JJ ) G A. NaTESAN in re 

40 Mad. 125 ; Si I C. 847: 

31M. L J 654 

-S. 45 — Land acquisition ca\c. 

The proper remedy of a person wlio is agg' iev 
cd by the action of the Lind Acqui'iiiion Officer 
in Dot relerring his ca^e to the judge, is to a 'pi 
under the section. \Abdur Rahim, 0. C. J. and 
Seshagtn Aiyar, J.\ .vIessks. Best anu Co.. 
Ltd V, Deputv Colli ctok of Mao<as 

20 M. L T 388 : (1916 2 M W. N. 348 : 

36 1. U. 621 : 4 L. W 535. 

-8. 45 —Application for nuiiidamus— 

contents. 

An application tor mnnd imus snouUl sta c 
clcai iy the sp*cific act or forbear.mce and t ic i;i' 
dividual againsi whom it is diie.-tcd. {Haitcwell, 
J.) VijiAKAGHAVALU BiLLAl In the maHc^ o(. 

24 I. C. 134 ; 26 M. L J. 31U 

-8. 45 (a) and (cl —.NLind imus —Powers of 

High Court—Limits of. 

The High Caurt sh )uld exorcise tlie powers 
given by s 45 ol the Act s.ib|cci to the conditioiiN 
speeffied in the provisos to section, fne can- 
ditions specihed in provisos (a) to (c) oi ilie >ec' 
tion arc cumulative. The lurisdiction is discre 
tionary and subiect to coiisidet at'ons ol ttie im- 

ponance of tlie case or oi the principle involved 
in il ol ihe delay on ihc part of the applicant oi 
of the merits of toe case where remedy Wo.ild b 
nfruciuous, matidatnus will n.,t issue. {Sanderson, 
C. J. and Woodroffe, /.) Mani Lal Nahar v. 
Mowdad. 48 I c. 786 : 

22 C. W. N 951. 

-8. 45 (d), (e)—“ Specific and adequate 

remedy"—Meaning of—Remedy when complete. 


SPECIFIC BELIEF ACT (I OF 1877). B. 68. 

“ Specific and adequate remedy" in S. 45 (d) 
Tele’S not to a general right of suit which must, 
unless expressly barred, always exist, but <o snme 
specific rem#*dv expressly given by a particular 
act If 'he High Court were to express judicial 
opinion in the course of injanciioo proceedings 
that certain land acquisition proceedings were 
i legal and ultra vires, it must be as<?umed that 
he Local Government as the Land Acquisition 
a thorities w II stay their hands in view of the 
decision. {Greaves, / I In re Manick ChaND 
Mahatab V. Thf. Corporation of Calcutta 
AND THE Improvement Trust, 66 I. C. 600 ; 

48 CrI. 916. 

-8 . 45 (h)—Income-ta.v Act, S. 5l — Appii- 

canon to compel reference under, cannot lie —Gon- 
e'nrt,ent O' India Act s'. 106 i2i. 

S. 106(2, of the 'iovermneiu of India .\ct and 
S 52 of the Inc'*me-tax Act prohib t the High 
Court from enlcrfainiog any application under 
S. 45 of the Specific Relief Act loi compelling the 
Revenue Board to refer the matter to the High 
C 'url under S. 51 o» the I icomc-iax Act Issuing 
an order under S 45 of the Specific Relief Act 
IS an exercise of riginal lurjsdiction under 
4. 106 (2) o thf* Government of India Act. {Wal¬ 
lis, C J and OidHH, J,) The Chief Commis¬ 
sioner OF Inc )ME-tax Madras v. The North 
Anantapure Gold Mines, Co, Ltd. 

44 Mad. 718 : 41 M L. J. 177 : 

(192L M. W . N. 503 ; 64 1. C. 682 : 

14 L. W. 108. 

—-8 . 46— Srri'/ce of rule on parly interested 

lo show cause. 

Obiter : -Every rule issued under S. 45 upon 
an appl Cition under S. 45 shall call not onlvon 
the public serva t. corporaiion, or inferior Court 
but also on any .ther Person who may be affected 
b' the aci to he done or foreborne to show cause. 
{Mookerjt'c and Tcunon, JJ.) Kesho Prasad 
Singh v. Slacks. Zh Cal. 653 : 

13 C. L. J. 890 : 10 I. C 3jS : 

15 C. W N. 603. 

— 88. 52 and 64 — Person huiliing on 
another's land in spi c of protest—Compensation 
tf adequate leluf. 

Where a person ba lds on .another man’s pro¬ 
perty .igainst Ins will and in spile of his protest, 
pecuniarv compcnsatio.i is no adequate relief and 
the injured pcism 'S entitled to an injunciion. 28 
B I M. 2q« Kul. 33 C il. 2^13 : 3 N L R i 14 Dist. 
{Ratten. A. J. C) Bhaosingh v. Hazari. 

13 I. C. 862 : 7 N. L. B. 179. 

-S. 63 -Injunction—Suit for. 

It there s any ucctsional distuib.ince in the 
enjoyment of tnc <i.:lit of fi^he•y un acliou is 
allowable .or iiijancuon. If there is exclusion, 
the proper \va, is lo >ue for ejectment. (L/itimicr, 
J,) Sharif .a.imsd t>. Emperor. 

12 I. C. 305 : 12 Or. L. J. 536 : 

8 A. L J. 1U97. 

-S. ZS — Tempoiary injunction — Arbitra¬ 
tion Reference under contract—Dental qj con- 
trait. 

Where .t contract is impeiclied on equ'lable 
I grounds such as iraud, mistake or surprise, the 
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Court may restrain arbitration proceedings com¬ 
menced uoder it by »^suip»g an injunction ; but no 
such injunction should be granted when the con¬ 
tract IS merely den ed. The Court would n:)t 
grant an interl 'Cutory injunction restraining pro¬ 
ceedings wnich are null and futile. althjugh the 
same may be vexatious 3i W. R. 490 and 8 T. 
L K. 281 Foil. L. R. a895) 1 Q. B, 253 and U l\ 
L R 409 Ref. {Ranktn, J.) Sardarmull v. 
Agar Chand Mahata. 52 I. C. 588 : 

23 C. W. N. 811. 


-8 bZ—Te.rtporary injunction — Substan- 

Hal question in controversv. 

Where a co-owner builds on the land to the 
prejudice of the other co owner and tne latter 
sues lor bis only remedy, partiti in, a tempora y 
injunction should be granted if there is a sub 
slant al question in issue to maintain the status 
gwo t'» the necessai y extent. 2il. C 861, Ref. to. 
(Mook'rjee and Beachtroft, 77.) Hemant Kumar 
Roy V. Baranagar Jute Co., Ltd. 

20 C. L. J. 441 : 24 I. C. 313 : 

19 0. W. N. 442 


-S. 53 —Temporary injunction—Manda^ 

tory form. 

T ie description of temporary injunctions in 
S. 53 does not exclude iniunction of a mandatory 
nature. A temporary injunction may be issued 
to restrain a person from further erection of a 
building »nd at the same t me direct that he 
should null down as much of it as he has erected 
a ter he became a'^are oi the mstitut'On of the 
suit, 41 Cal 436, Foil, {'^pmcer and Srinivasa 
Atye > i 0 , ar ^ 77 > Kandaswami Chetty Sub 

RAMANIA ChETTY. 41 M id 20l ; 6 L. W. 140 : 

(1917) M. W. N. 601 : 41 I.C. 384 : 

33 M. L. J. 448. 

-S 64. 

Cause of action. 

Co owners. 


E iSement. 

Eocroacbment. 

General right. 

^ui8ance. 

Scope of. 

Waste 

Kiseellaneous. 

Cause of action. 

__^8 64—Cause of action—Trade mark^ln- 

junciion—Points of similarity and dissimilarity 
^Test. 

The defendant began to S' 11 a certain patent 
medicine encased in such a way that the ordinary 
customer might ea ily think it was ano>her simi¬ 
lar one of the plaintiff. Ill an action for injunc- 
ti m restraining the defendant from so doing, 
held the test to apply in such a case would be the 
n.iints of similarity and n it the points of di^simi 
lantv The fact that the plaintiff’s medicine was 
Qot an efficacious one, was no reason for refusing 
him the proiecti m be claimed. {Meats 

C J and tfanerjee, J ) Chetekpal Sharma z». 

TaGaNNatH Das. 44 A. 608 : L. R. 3 A. 344 : 
JaGaNNATh ^ ^ ^ : 4 U. P. L B. A( 136 

1922 All. 178 

_S. 64-Ca«sc of action^infringement 

of right—Use of Trade name. 


SPECIFIC RELIEF ACT (I OF 1877), S. 54— 

Co-Owners. 

A person shall not trade under a name, resem¬ 
bling that of the plaintiff where there is a simila¬ 
rity between two names it is an injury to tbe 
plaintiff’s rights when the defendant assumes tbe 
name complained of. It is not necessary that an 
intelligent section of people should be deceived, 
but the public at large. An injunction is granted 
when there is fear of ordinary people being de¬ 
ceived. 7 ) The National Bank of India 

V. The National Bank of Indore. 

24 Bom. L B 1181: 1923 B. 119. 

-S, 54 —Cause of action. 

Where the order of discharge of trying Magis¬ 
trate is set aside by the district Magistiate. 
simply because of differeoce of opinion, the com¬ 
plainant may sue for injunction in Civil Court. 
\Scott-Smith, J.) Nasir-ud-din v. AbdUl Aziz. 

17 Cr. L, J. 161: 33 I 0. 641: 20 P. W. R. 1916 (Cr). 

-S. 54 —Cause of action^Dismissal of 

Somudayi—Pleading and proof. 

In a suit b> the Uralans of a Malabar dewas- 
wom for an injaiiction restraining the deft, a 
'>amudayi from interfering with tbe dewaswom, 
tne plffs. must allege and prove that the Samudayi 
nad been vaiiolv dismissed before suit. An injunc¬ 
tion cannot be asked for against a person whose 
employment, whatever its exact nature, entitles 
him to the exerci-ic of the rights propo«!ed be 
restrained, without at first validly termir^ating 
the said employment 33 Mad. 162, Hist. \Oldfield 
and Seshagin Aiyar, 77.) Damodaran NambudRj 
V. Govindan Nair. 63 I. C 229 • 

37 M. L. J. 307^ 

Co-owners. 

-S b^—Co‘Owner — Wrongful', use by one 

co’sharer of joint property—Necessity of proving 
substantial injury. 

In a suit f ir an injunction against a co-sharer 
for wrongful use of a joint 1 iiid it is not neces¬ 
sary to prove ihat the plff. is suffering or is likely 
1 1 suffer substantial injury by such user 8 All 

115, foil. 9 All. 661, not foil. {Walsh, J.) Ghasitu 
V. bODHAN Singh. 32 I C. 690 

-S. 54— Co-owners. 

Plff. tnor'gagees enjoyed the property for 
several years as teoant-in-common with defts. A 
suit for permanent injuncti <n against the defts. to 
restrain them from obstruction h not a suit for 
partition but a suit for a declaration of the mort¬ 
gagee’s right. {Chundavarkar and Hayward, 77.) 
Bai Samarat V, Sardar Singh. 

12 1. C. 381 : 13 Bom. L. B. 905. 

-S. 64— Co-owners—Join t Hindu family. 

Iiqunction should rot be granted to one mem¬ 
ber of joint family against others Where plaintiff 
IS not entitled to sole possession and defendant 
has a right to p^rt-»*njovmeDt, the proper remedy 
is a suit for panition and not for injunction. 
{Oldfield and Seshagiri Aiyar, 77.) Shrinivasa v. 
Narayan. 11 L W. 606 : 66 I. C. 608 : 

(1920) M, W. N. 364. 

-S. 64— Co-owners — Common lane — Con¬ 
struction of drain — Nuisance. 

Where one of two co-owners of a lane con¬ 
structs a drain in it, oo injunction can be issued 
restraining him from doing so at the instance 
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Co-owners. 

of anoihcr co-owrer, unless the I »tter pro ’cs the 
coiistruchon ol the drain to be a nuisance to him 
{Couft<i I'rotter aud f^umaiay^votn^ Sastri,JJ.) 
I.o<;ambal V. Vaithianatha Iyer. 

30 I. C. 768. 

-S. 5^--Co-owners—Building, 

A joint ov^ner cannot pi event oy injuaction the 
carr> ing out 01 a necess Ty Work by atiodier co- 
owiicr, on property he d in cominoD. {Abdur 
Rahnu and Ayltiig, JJd Kuttavan v. Mammanna 
RavuTHAN. 18 I. C. 195 : 36 Mad. 68«. 

Easement 

- Ss. 54 and bb —Easement — Disturbance — 

Substantial or trivial — Injunction — Damages — 
Constriirhon complete pending smt. 

in a case of cl'st'ifnance ot easement the plff. is 
entitled to an injui < tion taiher tl an to damage^. 
It is open to him to be content with damages. The 
law does n» t coi c* rn ilse f with a disturbance 
which is trivial or immateiiai. Where the plff, 
comes into Cuurt at once wneo tire disturbance is 
ihrcateot'd and the delt. cunpletes hts con.^truction 
pending the suit he d les so Ins own perd. 
[Tudbnll and Rafique, J I ) Gajadhar v. Keshav 
Lal. 2 is I. C. 962 : JS A. L. J. 385 . 

- 8 . 84 — Easetucnt^ Obdruc/ton to light 

and air—Pi oposed hudiiitig — Form of order 

Whirc the piaintiff bungs a suit to restiain (he 
defeodam t(om interfcriiikj with the acce ss of 
light and atr to Ins building by a construction 
proposed bv ihc defendant, the for.-n oi decree is 
not always that contained in fotiii 15 of Appendix 
B ol C.H Code. It is qjjte (rue that it is the lorm 
prescribed lor a occree in a quia timet action 
askn g for an injunction against a budding higher 
than the old ic el. That form is the comtnon f Tin 
of iujunction which has been used in Engla d 
ever since ili' cases of Yates v Jack, (1866} L. R. 
1 Cn. 296, but it IS obvious, when icfcieoce is 
made to the Easeineiiib Act that this form is 
appropr.a'e as exprc'Sing what the Cou»t should 
dnect 11 tie plaintid succet-ds in a quia timet 

aciioo. 1 houglt the plaii tiff may have an case¬ 
ment of lig it a.id air tor ali ttie windows whic'' 
obtained tight o\ci the deiendaot’s i Id huildmgs 
he nas no cause of action agamst tlie dcfei dant 
unless he thI eateiis to disiurb his enjoyment of 
Ins easement. The* eforc if he succeeds in prov ing 
that,lie entided to an inj■lnction, restraining toe 
defendant liom dislurhing the Ciisemcnt, to I *e 
eniuynici.t of whicli he has been held to be cnti 
tied. By 8. 32 ol die E.isements Act. the owner o< 
a dom na .t heritage IS entitled tj enj ly an ease 

mcul without di'iuroance by aii> other person. 
Wn,»i a luniiits to an action dila di turbance is 
deBne.l i > S. 33 of the Act When the defcndai t is 
so «.iijoined 't will depend up ui the lulure ch.ir.iC- 
ter ut his building whether he lus tiisobeyed t «c 
injuncon i i such a way as to give fi'c to a dghl 
Ol aciion. An injunction was issued in the case 
by ■ pe-'petudlly rc:.'rainiMg the deteiidants Irom 
dtslurbi ig the casements to which the plaiotift is 
entiiled in respect Ol ilic windows of the sautli 
wad of the premises mentiuncd in tlic plaint 
which were held to be ancient windows save in 
ao far as they were ubairuclcd by the defendant’s 
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old building,” [Macleod, C. J. and Crump,!,} 
Baikashi Ba[ V- Pukshottam Keshavji. 

25 Bom. L. R. 239 ; 1923 Bom. 196. 

-S. Easeme*'t — Imposition of addi’ 

iional burden - Effect of — Acquitsience. 

A plff. can seek r».li«»f bv mea s of a . injunction 
within the period of Limiiati.m againsi a party 
seeking to cslabll^h an easemei t agaitisi him. 
There may be cases where it would be intqura- 
ble on accimnt ol the i IH ‘s acquiesce> ce over a 
period of less than 20 ^eais lo grant the relief. If 
on account o' the acquiesccuct tiio Cusi of obeying 
the injunction would te veiy much gieaier than 

it othm wise w uid have been,oi even proi ibdive, 
then I agiee thai the conrt oug it lo f>enalise 'he 
plff, for Ins neglect in assert hjs r-ght earlier. In 
other cMse> in|ui.ciion might be issued. {MiuUod, 
C J.and CoyutCf* J.) Kashibhai Kaliias v. 
VaLLabbuai. 24 Bom. L R. 3i‘5 : 195^2 B* m. 83. 

—I-S. Easement—Right to catch psh on 

one’s ou»/i land--Extent vf I niuncttuti. 

Ev«.r> person possesses a natural right to catch 
fish, which are re> nullius, whi'e on his laud, 
A mao. who has exercised hts i atural i ighi of 
catching fish on his own property foi m ire than 
20 years, dues nutlheiebv acqu'ie the rUhl to 
prevent everybody else h Iding land in the victi iiy 
fr^ in exercisii g a simdar tigh . [Bi oihciofl and 
ll'almsley, JJ.) Kalh^DER Mandal v. Ajimupbe 
Mandal. 40 1. C. 135 : 21 f. W. R 699. 

-S. 64— Basement — Right to wattr of 

tank declared by deciee — Intctfercnce. 

When a decree by a comi cient court g'ants a 
right to the uso of wa er in tank to a person, in¬ 
junction sh uld b.; granted 10 re^train the owner 
irotn inleriemig with such right b> hlling up the 
tank, oil the ground that it was a breed ng place 
ol weeds and insec s, ispecially when t e party 
acquiniig t 'C easement is willing to chaT the 
Weeds. {Fletcher and Ttunon, JJ.) AUT Bbmahy 
Gudi V. Rameswak Mitra. 35 1. C. 40. 

-S bA —Easement— Light and air — Ob- 

siruction lo — Er<c‘ion of buHdtngs—Damages — 
DtS(r> Bon of c u't 

Where* in consequence of Ihe « bstmetjon the 
plan titl had less In^ht and air dian before* to .'uch 
an apprecia’ le deg'ce as to niiurc his pro| trly in 
point "f V aluc, con.Ion, convei'icnce.or uselul iess 
according to its character as a reside' ce Oi a \ lace 
ol busine^s i-r warehouse an injviiiciion is the 
proper re-medv wh le uhstai Hal and wioi glul 
injury h »d be‘en done tY i »e idff’s 'igiit-. 8 H. R. 
lyUd ; 308 R. L. K. I9i> ; 14 n. g3n : I L. W 166 
Kc). Tho' gh it wuuld l e possible f*>i the pliiiit ff 
to open aiioUu r window on the opposite wall or 
one of the i-ther wall and it mighi be a neigh¬ 
bourly act on his party to meU tl e deiendant IQ 
tins w.av, he is not 1 gaily bound to do so and 'S 
cnti led to enjoy the light and air that be has 
been enjoying ihrongh the window for u\cr 20 
year-. 2 B. K. 1893 Kel. In ca'-es of lliis kind, 
in unciion is the rule and dici agcs the exc p i 
fl9U I .\l. W. N' 251 ; 8 B. y/5 Rcl. f^roadtmy, 
y.) Thakak Das V. abdul Hamid. 

67 1. C. 288 : 2 L. L. J. 701. 
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SPECIFIC RELIEF ACT |I OF 1877), 
Dcroacbment. 


S. 54— 


- S. 64— Easement—Wall closing skylight 

— Damages^ whether adequate relief. 

That a person would acquire easement uver 
the property of another by prcacriplion is no 
reason ot prevecting him f'om building up upon 
his Jane provided he does not interiere with the 
rig'it of an ther. Uefi. built a wall and closed 
up a skv light in the pld.'s room which was the 
OnW apenure lor vemil ition into the latler’s 
room, and thui rendered ihe room useless. Htld. 
(1) ti>at an injunction may be granted, as a 
pecuniary compeiuat on would n .t aHoi d adequate 
rehel ; (2/ that toe dcmolitioo of the wait would 
cause deft, considerable loss was no reason for 
refusing the plh. the due relief. 2 Bom. 133; 13 
Boin. 67*1: 12 All. 43b. \iihadi Lal^ J ) Narbada 
Sagar V. Madan Lal. 38 1. C. 148. 

-S Easement—Support^Right to — 

Actual damage. 

.\ctual damage is not necessary to entitle a 
person navmg ihe right to suppoit, to an injunc¬ 
tion, and the rule requiring damage is applicable 
onlr to an action lor damages. The rule is not 
applicable where the disturbance is ol a right of 
easement to supe> heal support. Quaere: —Whe¬ 
ther tue righc of support ciaimect depends upon 
whether the structure in respect ol which it is 
claimed is permanent or temporary or upon how 
long the structure was on (he lands. {Sundara 
Iyer and Ayling, U.) Ramakkishna Iyer v. 
Sebthakama 1ye<. 37 Mad. 627 : 

16 1. C. 294 : (1912) M. W. N. 1117. 

- Sb. 84 and 66— Easement — Obstruction to 

light and air. 

Where there is substaniial deprivation of light 
and air, me proper relief to grant is injunc¬ 
tion and not damages. Even if be possible for 
the (>iaintirf to neuir^lise the effect of the delen- 
dant’s building by altering his own building, 
compensation in money is no adequate relief. 
(Whib^C J. andSankaran Nair, J.) Ra.manjulu 
Naidu u. Appajuanji A*«mal. 

(1611) 1 H. W. JN. 251 : 9 M. L. T. 383 : 

9 I. C. 417 : 21 M, L. J. 313. 


•S. 54— Easement—Right to discharge 

rain water—Form of decree. 

Where a permu had enjoyed a right of ease¬ 
ment as to the flow of rain water from his house 
for 40 years, he is entitled to an injunction restrain¬ 
ing the opposite side from interiering with the 
exercise of the right. In granting relief to ihe 
holder of easement the Court o>;ght not lo place 
galling restrictions on tbe opposite side, provided 
the holder gets what he wants, (bfwur/, /. C.) 

Ram Lal v. M*khan Lal. 

66 I. c. 710 : 7 0. t. J. 308. 


S. b^—Easement-Right of privacy—In- 

ot plaintiS’s right of privacy is 

in s.iffioient to entitie him U ao injunction. There 
be a threat of disturbance sufficient to cause 
rbst.nt.al damage to piff. or in otner words, it 
must amount to a nuisance, which in law ‘™Pl>es 
r s a"t'al damages. The damage must not be 
rrely seu.imeu.al or tr.flmg ; but m considering 
Whether the property ot tne piff. is tn fact injured 


or his comfort or convenience in fact materially 
interfered with, by an allcttcd nuisance, regard is 
had 10 tae character of ibe ne ghbourhood and 
the pre-existii'g circum tances. [Fawcett. J C. 
and Kemp. AJC-) Shah Mahomed v. Ramzan. 

66 1. C. 833. 

-S b^ —Easement —Z ight and air—Propos¬ 
ed obstruction to— Injunction, 

Where the defendani’s proposed building would 
interfere with the pl^iatiH’s ngnt of ea ement and 
deprive the plff.’s rooms of light and air thus 
rendering them less subal^nt ally useful for re¬ 
sidence than befa^re and the deiendanl has not 
begun to build, an injuiicion .'■hould be granted 
as damages W' uH mt aflord adequate relief. 
[Pratt. J. C.and Crouch. A J.C.) Hauoas Mal v. 
Kandabai. 20 1 C. 544 : 7 S L. R. 21. 

-S. 64— Easement — Light and air — 

Remedy. 

Where the blocking of an aperture for light 
and air leaves the h^iuse as substantially useful as 
before the case, is for damages and not for in|un- 
ction. [Pratt. J. C. and Crouy h. A.J.C.) Molumal 
V, Javhermal. 19 I. C. 908 : 6 S. L. R. 265. 

Enoroar'hment. 

-8. b^— Encroachment—Trees overhang¬ 
ing — Dama'^e. 

Where trees belonging to one person overhang 
aooihei’s land, the latter has a right to cut off the 
overhanging poit'on of the trees and also to 
maintain an action for an injunction. ['>hah and 
Kemp. JJ.) JoSHi V. Oka. 43 Bom. 164 : 

47 I. C. 629 ; 20 Bom. L. K. 826. 

-S. 64— Encroachment — Suit lor manda¬ 
tory injunction — Ltmtialion Act. Sch. I, Art. 120. 

In a suit for mandatory iiijunciion directing 
the deft, to restDre certain encroached lands to 
its original condition, it is for the pifl. to prove 
that the encroachments were m^de within six 
years prior to suit. The Court cannot act merely 
on the surmise ihat the encroachments a- e recent. 
Where an encroachment of land has been acquies¬ 
ced in and no action is taken within a reasonable 
time, a Court cannot interfere under S. 54 because 
the party cannot be deemed to have suffered 
injury. [Rattigan. J.) Ganda Singh v, Nathu 
Ram. 77 P. W. R. 1912 : 13 I. C. 661 : 

161 P. L. H. 1912. 

-Ss. 54 and 65— Encroachment — Wall. 

Where the deft, encroached on plff’s wall but 
the piff. could not prove any particular damage. 
Held, per Phillips. J, piff. was not entitled 
to a mandatory iojunction, but only to some 
damages. Though a pltl is generally entitled to 
injunction al mg with damages in a case of tres¬ 
pass on his immoveable property, yet where he 
could not prove the extent of the encroachment 
or any material injury, an injunction should be 
refused. Per Abdur Rahim. J .—Though an 
injunction, is a remedy in equity and at the 
Court’s discretion, in a case of continuing tres¬ 
pass on plff.’s imm >v'»able property which 
amounts to an ouster of tne piff. from the land 
encroached upon and piff. is not guilty of laches, 
the piff. would be entitled lo ejectment of deft 
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Geoeral ri^’ht. 

3 .cl mandatory injunction in addition to damages, 
even thoujih he did not suffer material injury. 
Tne maxim (U minimus non curat lex has no 
application to the law ot trespass. [Abdur Rahim 
iinu Phillips, JJ) Somasunoaram Chettyi'. 
Bapvu. 10 M. L. T. 473 : 12 I, C. 635 : 

22 m. L. J. 62. 

General right. 

-S. 54 (c)—Gcnerul rig/it — Right of Prag* 

wal to use flag — Injunction, 

The rigtit of Pnigwals the sacred, conBucnce 
of the rivers at Allahabad is a right both heritable 
and enforceable at law and a suit for injunc¬ 
tion by one Pragwnl to rtsiram another from 
using a similar iiag in the exercise of the right, is 
maiDiainable [Piggoti and Kanhaiya Lai, JJ,) 
Beni Madho v. Hira Lal, 

18 A. L. J. 679: 59 I C 873: 2 U- P. L. R. (All) 227. 

- —S- 54— General right — Injunction^’Open- 

mg door on public sired—Objection—Special 
da 'uage. 

The opening by a person of a door on an old 
public street cannot be prevented by another un¬ 
less the latter can show some special damage to 
himselt, even if the soil was originally Ins pro¬ 
pel ty. {Johnstone, J.) Mam Chand v. Bud Ram. 

170 P. L. R 1914: 24 I. C. 902: 80 P. W. R. 1914. 

-S. 64— General right — Highway proces¬ 
sion — Obslrucliou. 

Every ciiizen has a right to go in procession in 
a public street and an iniringcment of the right 
will be les lained by injunction. {Seshagtri Aiyar 
ana Kutnaraswamy Saslrt, JJ ) Andi MOopan v. 
Muthcvikamma Keddi. 

29 M. L. J. 9l; 29 I. C. 248: 17 M. L. T. 463. 

-8. 64 (c)— General right—Rights to river 

water — Injunction, 

Each owner through whose land the river flows 
has a right to use the same, but subject to sitni 
lar rights of other owners. And therefore an in¬ 
junct on can be granted against an owner restrict¬ 
ing him from erecting dams so as to cause mate¬ 
rial injury to other owners. {Chamicr, J. C.) Sheo 
Narain Singh v Chandri Bai, 10 I. C. 181. 

-S. Genet ill right— Religious office — 

Suit to restrain persons from officiating. 

An injunclioii will not be granted restraining a 
piiC't from officiating in private houses. Nor will 
.1 suit lie against any member of a family oi 
priests for an account of their earnings as such 
1 Pat. L. J. 381 and 20 All. 234, Ref. (Rot and 
Coutts. JJ.) Lutan Pandey V. Pkayag Pandey. 

49 1. C. 383: 4 Pat 1. J. 53. 

Nuisance. 

-8. 54— \'uiiaKCo —.Voist— Discomfort, 

Though it IS c..ricct to say that a person living 
in a manuiacturitig town cannot expect the same 
treedom from noise as a person living in the 
country, it does not justify a business which in¬ 
volves a violent hammering on iron in a room 
separated only bv a partition wall from the house 
of the plainiifl. In the laticr case, an injunction 
would be issued rcstrainii'g ihe nuisance. {Dan¬ 
iels, J.) Hulas Hai v. Sohanlai.. 

1923 All. 443 (1). 


SPECIFI^^ RELIEF ACT (I OF 1877), S. 54— 
Nuisance. 

- S. 54— Nuisance—Power of Court. 

Where a nuisance only diminishes the comforts 
of human life, there is always the question whe¬ 
ther the Courts will proceed against the deien- 
dant by an injunction or compensate the plff. 
in damages. [bcaman, J.) Bai Bhicaui v, 

PEROJSHAW JlVANJI. 

40 bom. 40i: 38 I. C. 192: 17 Bom. L. B 1040. 

-S. 64 — Nuisance — Offensive smell — 

principles on winch tnjundion is granted set out. 

The principles on which a Court acts id grant¬ 
ing an injunction in preventing a nuisance likely 
to be committed, are these:—‘The Court will not 
in general intcifcrc until an aciual nuisance has 
been committed; but it mav. by virtue of its juris¬ 
diction to restrain acts which, when co nplied with, 
will result in a ground of action, interfere before 
any actual nuisance have been co.nmitted where 
it is satisfied that the Act complained of will in- 
evitabiy result in a nuisance. Ihe plaintiff, how¬ 
ever, must show a strong case of prooabiitiy that 
the appiehendcd mischief will in fact arise in 
order to induce the Court to interfere*’, 
There arc at least two necessary ingredients for 
a QMiVr action. There must, if no actual 
damage is proved, be proof ot imniincnt danger, 
and there must also be proof that the av'prehcnd- 
ed damage will, it it comes to be very substaotial. 
Plaintiffs were the owners of certain houses and 
a temple frequented by orshippers on one side 
of the road. On the opposite side the defendants 
had a jute mill in wtdeh there were several scep¬ 
tic tanks from w'hich it was alleged that offensive 
smells emanated and complaints had been made 
from time to time by the plaintiff. In July 1919 
ihc plaintiffs wrote to the defendants staling 
that they had been informed that the defendants 
were about to erect another tank opposite to the 
plaintiff’s premises and alleging that nuisance 
and inconvenience were likely to arise therefrom 
and asking them to abstain from the erecting the 
sceptic tank at that particular place. Tne deien- 
dants did not reply to the latter with the result 
that in August 1919 Ibc rlaintiffs brought a suit 
for an injunction restraining the dcicndauts from 
constructing the tank. An interim injunction was 
issued pcndii g the trial and it was established 
by the evidence that the use of the sceptic tank 
had been approved by proper authority and by 
qualified scientific men as a proper system in the 
neighbourhood and that the new sceptic tank if 
properly kept would emit no smell and cause do 
nuisance. Held that no injunction could be grant¬ 
ed, as it was quite possible bv the use of due 
care to prevent offensive smell emanating from 
the new tank. The Court however declared that 
the dismissal of suit was without prejudice to 
the right of the plaintiff to take such further pro¬ 
ceedings as might be necessary in case the new 
sceptic tank proved to be a nuisance in the future. 
[Sanderson, Cand Richardson, J) Amarrn 
DRA Nath Dey v. Baranagorb Iutk Factory 
C o., Ltd. 49 CaL 1059: 1923 Cal. 271. 

-S. 54—Nmisiihc^—IF erfeiHg of factory^ 

Restriction on. 

In a suit for an iajunction to rcstraio a nai- 
sance caused by the working of a factory at night 
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if the plaintifl succeeds, the decree should direct 
the defendant to retrain Irom carrying on t-e 
working of the factory io such a manner as to 
occasion a nuisattce to the plaintiff. An absolute 
prohibition against the working of the laciory 
during specified hours is unwarranted. [Broad¬ 
way and Abdul Qadify JJ.) Chikagh Din v 
Karim Bakhsh. 64 I. C 169. 

-Ss, 64 and 55 — Nuisance—Statutory 

body — Damages'-Injunction. 

A pld who has established that his common 
law right has been invaded is entitled to an in¬ 
junction to prevent a Tecuirence ot that vi lation 
The fact that the Legislature has provided for 
the payment of compensation for damages caus¬ 
ed by the exercise of statutory powers is l O 
bar to the grant of an in junction. {Twomey. C. J. 
and Youngy J.) Burma Railways Co, Ltd. v. 
Rangoon Municipality. 10 L. B. B 203 : 

69 I C. fl23: 13 Bar. L. T. 62. 

Scope of. 

-8. 64 —Scope of—Injunction when to be 

granted. 

Beiore an injunction can be granted, the ap¬ 
plicant, must ebtablish a legal nght in himself, 
show an actual or threatened invasion of that 
right and must prove that the wrongful act com¬ 
plained of or apprehended will be repeated or 
done, if not restrained bv ibt Cnurl. \Mearsy C.J. 
and Bancrjiy J.) Mohammed Ibrahim v. Chan- 
dan Singh. 63 I. C. 727: 3 B. P. L. B. (A.J 187. 


■ 8. 54 —Scope of—General injunction — 

Mention of particular acts unnecessary. 

It is alwavs undesirable that an order should 
be made for bidding a party enjoined generally 
from doing particular acts If once the Court 
enjoins the defendant against particular acts 
there is no limit to the number ot acts which 
might have to be mentioned. The general iii- 
juBctior is sufficient. [Macleody C. J..and C*U'i>py 
J.) KASHINATH HARI BONDALE V VlSHWANATH 

Bhiko. 1923 Bom. 409. 


__S. 64 —Scope of—Perpetual injunction. 

The plff. in a suit for injunction must prove 
that the opposite party has done someihing to¬ 
wards infringing the plaint'ff s righis or it is so 
ckar that he is on the point of doing something 
which will infringe the pift’s. right so that there 
is prospect of irremediable injury being suffered 
bv the plff. unless he takes steps to slop the 
{jgfgi,tlanl*8 action. [Macleody C.J and Heatony J .) 

GoVINDLAL MANEKLAL V. ICHHA VAGHA. 

67 I. C. 414 : 22 Bom. L. B. 723. 


_ 54__Scnf»e of^Obligation^Sacred tree 

-^Perpetual injunction. 

•Obligatinn’ under S. 54 of the Act, is a tie 
bond constraining a person to do or to suffer 
something ; it implies a right in another person 
to which it is correlated and it resiricts the free¬ 
dom of the oDl.gee with reference to definite acts 
and forbearances, but it must be a legal i bhga- 
tion not merelv moral, s. cial or religious to be 
enforced by a Court of law. Therefore, a perre- 
tiial injunction cannot be granted to restrain the 
execution of a decree for removal of a n,m tree 
o« the ground that it is a sacred one. for the 



SPECIFIC EEIIEF ACT (I OF 1877). 8. 54— 

Scope of. 

reason that there is no breach of any obligation* 
i.e. of a duty enioiceable by Jaw within ibe mean¬ 
ing of S. 54 of the Act (Mooktrjee aud J an tony 
JJ ) bHUDEB MoOKFRJEE V. KALACHAND. 

66 1. c. 536 : 34 C. L. J. 315. 

- S. 64- Scope of — Suit foreign Court 

about same subject-matter — injunction not to 
prosecute not to bi granted. 

A defendant in a pending suit should net be 
resirained fr m commencing and ptosfcutmg a 
suit in a foreign Court to enforce rights acquned 
withifi the jurisdiciion of the foreign Court 
against the same plaintiff under the law ot that 
foreign country. At any rate it is an es ent al 
condition that an injunction should be applied for 
very promptlv and tuat it should not be applied 
for af er a considerable amount of time and trou¬ 
ble has been expenaed in the foreign suit. 
[Pankiny J.) TiKaMCHAND SaNToK ChaND V. 
SANTOK CHAND SlNGHI. 

69 1 C. 218 : 24 C. W. N. 736. 

- S. 64 — of—Temporary injunction 

^Specific petformanoe of contract for saU-^Con- 
cealment of /ni ts 

. A temporary injunction will be granted to a 
plaintiff restraining defts, from selling property 
to a third person owing to the pendency of a suit 
for specific performance of contract for sale, 
where the permission necessary to sell the pro¬ 
perty was obtained uwing to ceitain lacts being 
not brought to the notice of Court granting it. 
[Teunon and Beachcrofty JJ.) Manahanjan 
Sadhukhan V. Birendranath Dutt. 

67 1. C. 847. 

-8. 54— Scope of. 

In order to entitle plff. to a perpetual injunc- 
ti::n he must establish that the injunction is re¬ 
quired to prevent a breach of an obligation as 
defined in Specific Relief Act, S. 3. But an 
iniunclion cannot be granted when equally 
efficacious relief can cenamly be obtaii ed by any 
other usual a>ode oi proceeding. \Mooketjee and 
Fletchery JJ.) Ram Kisen Jovdoyal v I ooran 
Mull. 66 1. C. 671 : 31 C. L J. 269. 

-S. 54 — Scope of — Perpetual injunction — 

Relief when granted — Injury—Mining righis. 

To get an injunction , the plff. must show a 
strong case of probab lity that the apprehended 
mischief will in fact arise He must show that 
the act complained of, is in fact a violation of his 
right or at least is an act which if done will 
necessarily result in a violation of his right. The 
mere prospect or belief is not sufficient. There 
must be proof direct or indirect of the existence 
of an iotenHon in the defendant to do the act 
complained of. Where a purchaser ol the rights 
of a lessee of a coal mire claims the right to take 
away the entire coal, the Court is competent to 
grant an injunction if it is proved that what the 
purchaser contends he has a right to do, w. uld 
constitute a breach of the contract between the 
lessor and the lessee. W here a lessee ot a mine 
works a mine so as to cause subsidence of a 
surface, he will be resfraired by an inju' ction. 
(Mookerjee and Braoherofty JJ ) Ramdas Aghar- 
WALA V. BRAJOMOHAN SlNGH. 

20 C. L. J. 638 : 27 I. C. 244 : 19 C. W. N. 887. 
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-S. bAScope of -Grounds for granting 

injunction—Discretion of Court. 

Oil a Ll ii.d lo ai) iniuncli .q the Court has to 
cuosidcr ,,jt merely whe her the plaintiff’s leg*l 
right lus been inirmged or evei materiaily in- 
irijigecl bjl also svhctlicr und^r all ihe cucinn- 
stances of tno ca^e he Oiig u to be granted an 
injoncHoii as the proper aa-j appropriate remedy 
lor Such i iinngciuciit. Where the i artiea were 
rclatwci »n bad terms and ihe suit »or injanction 
was prompted oy desire to c*use iii|ury ta the 
detendir.i, ihi Conn woulJ not grant the relici. 
18 B A7i Kei, {'.iudi Lul, C J.a >d Lampbcll,J,j 
RAMCdANU.<A V. K^GrlUBlK SiNGd. 

4 U. F. L fi. tLali.) 69 : 1923 Lah. 443, 

S. 64 —Scop' of—When can be granted. 

A breach whether act j<*l or threatened, by the 
defL otsarae l^gat n-ht vested in the plrfs. is 
neces'^afy oefore an injanciori can be granted. 
[Rat igun and ihah Dtn, JJ.) GuK Das v. Bhag 
96 t. a. 1911 : 143 P. W. B 1911 : 11 1. C. 231 . 

216 f. L. a. 1911 

■“ ; ® 64— of — Injunetton—iWature. 

Per Sadastua AtyarJ.— (I, An acti >n (or in] loc- 
tioa IS iiot a *rval action. The distinctions bet* 
ween real and personal' actions in iiic English 
Law should not ue iinported into Ind'a. (sudt/- 
A yar and Bakcwell, / ) Sbuamuayi v. SangU 
Pa>jd)than. 35 1. C. 147 :3 L. W , 649. 

—- *8. 64 Scope of — Injunction against cotn- 

munity^ 

Wnen a community is sued in a rcpresehiaitve 
capacity an injunction against tliem is not illegal 
and such an injunction i clcirly within S 54 01 
the aoeeme ‘belief Act. 30 Mad 185, Foil 
{Ayiin^ and Napier, JJ.) Mahomed Hanif Sahi-.b 
V . Angapfa Mudali. 36 J. C. lOb. 

-—S b^—bcope of. 

An iiijuQciion can be granted to prevent an 
invasion ot ihe rights of any person resiing on 

ton ai Wvll as to wrongs aii>ing ou. if co ntaot 
{Jwaia Prasad, J.) Krr Lal v RiGHBlK Ram. 

68 1. C. 714. 

Waste. 

, S. b^ — \Va\te — ,{nilding on land^Jn- 

Junction Pleadings —Issues 

Where an injunc.ion is s .ught t > restrain deft. 
from erecting buildmgs on land ad ‘ged to belong 
to piff. it 's es->eiitiil mat toe boundaries oi the 
land should be given ni order to assist the Court 
to nod out wlui is aciually in dispute and against 
what portion of the land one injunction Is soughi 
to be effected. A map ougnt to be attached^to 
the plai .l a.id vague da>crip,ions oi tlie bound¬ 
ary ought no» to bi accepted. Issues should be 

so framed that the Court may understand die 
actual points arising Jor detcrmioaiioii and it 
ought not to be left open to the part.es to raise 
cquivoc il, ambiguous and evasive issues. {Chaud 
hurl and Cuming, JJ.) Ramsasi Roy v. Bolai 
Lal Singh. ^3 q 

-S 64—Waste ■ Hindu -.oidow —Whether 

catt be resif\ii ned ffom oltendtipfg 1}%^ estate 
Though ordinalily the icversioners ul the Iasi 

male ownci are not entitled to obtain an iojunc- 


SPECIFIC BELIEF ACT (I OF 1877), B. 64— 
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tion t) resirain his wid >w in passes-sion of her 
customary estate fro n alienating property, it is 
a proper form of relief w len it is found that the 
widow is com nitiing .r is ab )Ut to commit acts 
wastj as contemplated by law. [Kattigan J.) 
I'Ajo V. aldah Dun. 63 P. W. B. 1916 

35 I. C. 229 : 124 P. L. &. 1916. 

-8. 64 —Wusfe —Ameliorating — Injunc¬ 
tion suit—Punjab Tenancy Act, S. 77. 

A suit lor a perpetual lujuncti in by a land lord 
against his occu.iancy lenaot', pronibitiog the 
lauer fr in buildnig nouses on the tenancy land 
IS cogiiiSablj by the Revenue Court only, under 
o. 77 ul ihe Punjab reii.4ncy Act. {Johnstone, 
Chevis and Shadt Lal.JJ.) Ibrahim v Akbar. 

104 P. W. E. 1916 34 1. C. 209,: 

68 F. L. B. 1917 

—-S. 54—Wrisfe — Injunction — Trial 

Courts* discretion—Power of Appellate Court — 
Landlord and tenant. 

Tiic rehcl by injunction under S. 54 is a mailer 
01 ducretiuii and ii the Court below has excicised 
ns discfciiou judicially and not arbiiraiily ibo 
Court 01 appeal wi.l tclusc to interfere. Wheie 
land IS let to a lena. t lor agricultural purposes 
and he begins to erect a mosque or other perma¬ 
nent structure there is at uncc a case lor injunc- 
uoi., as aamages 111 a case 1 ke this will not be 
suthcicnt lehcf. Tnougu a landlord in sucli case 
Cau take steps in a Rent Court lor ejectment oi 
tiic tenant iroiu ihe entire holding, there is no 
bsiaclc 111 the way of his coming lo the Civil 
Cou.i and asking for injunction. {Lindsay, J.) 
Kuda Baksh V . Gauki SHANKaR. 

7 u. L. J. 3l)I : 07 I. U. 476 : 33 0. C. 163. 

MijcellaDeout, 

~ ^4—Injunction — Interference with 

right — Acquiescence. 

Au owner oi yajman vrithi is entitled to main¬ 
tain a soil for injunciioo against the caste for 
ui.duc iniciltrei.ee who his right. But where the 
piAinlm has lor several years acquiesced in ihe 
uecision ul ihe caste he is not entitled to seek the 
proiccliun oi the Couri agiiiisl ihe actiou of the 
caste. {MacUod,C.J, and Fawcett, J ) Gikija- 
shanka.nDaji V. Muklidhak Nar.vyan, 

40 Bom. 234 : 69 1. G. 271 : 32 Bom. L. B 1202. 

-S 54—Legal pro etdings —Suif in foreign 

Court about same siiojcci-mattcr. 

A dclciidant in a pending suit here should not 
be restrained horn coiiimc cing and prosecuting 
a suit in .ilorcign C »uri lo enforc'C righis acquir¬ 
ed within 'he junsdicdon of the foreign Court 
against the same pi inliU under the law of that 
lureign couniry. At any rale it is an ess-eniial 
condition that an injunction should be applied 
tor very ptomplly and that it should not be ap- 
oiied for after u considerable amount oi time and 
trouble has been expended in the foreign suit. 
lA’iiiit/n, J.\ Ticumchanp Santokk Chand i\ 
SaUiokf.CHand SlNOHi 69 1. C 818 ; 

34 C. W. N. 736. 

-S. 64—siiif shall be instituted ''— 

Meaning of-C. P. Code, S. 80. 

"The words do suit shall be instituted" include 
suits of every kind Wncic there is serious and 
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imminent injury requiring immediate injuncti n 
a Court can entertain the suit and issue the in* 
junction witnout previous notice. {Chandavarkur 

and Heaton, JI.) SeC'{F.taky of State v.G*|*- 
NAN Krishna Mavlankar. 13 Bom. L H 273 : 

10 I. C. 63^ : 35 Bom. 362. 

■■S. 54— Arbitration—Contract for supply 
of goods ^Brc'^ch—Reiercnoe to arbitrators pe^ 
ding^Inju-ctton—Contrail void as a wagering 
ooniract— Discretion. 

Disputes having arisen under the contracts tne 
detts. referred the 'ame to aroitraii >n under an 
arbitration clause. Plif. brought a suit for a decla¬ 
ration that theciotracls were of a gambling and 
wagering nature and sj v ;id under the C ntract 
Act and applied for a stay of ihe aibiiration pro¬ 
ceedings. Held, under the circumstances, the pltf. 
had no equity which would Cut tie him to ask lor 
an inju iction restraining the arbitration proceed¬ 
ings. 22 C. W. N 5^5. {SaudersoHy C. J.anu 
Woodroffe, J,i Bauna ■ H v. Mansukari panna* 
LAL. 4d I. C. 9d8 : 23 C.W N. 256. 

——S. 54— Injunction, suit for — Pos5d5SiOii 
by tenants—If muinlatnuble. 

A suii for an iniunction restraining the defen¬ 
dant irom culleciiiig tne rent ot certain property, 
is nut liaolc to be dismissed merely because, the 
possession is with tenants and is not sued lor. 
{B^'OuUway and WUberforoe, JJ.) Karam Singh 
V, ViK Sl.NGH, 63 1. C 776 : 2 Lab 2 j2. 

-- 8.64 —Trade name-User by rival com- 

pany—Pecuniary loss -Chantcole companies. 

A company is entiiled lo ootain an iniunctiun 
to restrain a new comp.iny uom carrying the 
same aiod of ousiness as the Oid companv under 
the name identical wi h or similar to the pin's 
company as to oe calculated to deceive the per¬ 
sons dealing with ihe pllif. company. The laci 
that tne new company ha^ been registered and 
the Registrar took no objecnon to the legistranun 
does not preclude tne old comp any from obtain¬ 
ing an iniunction to resirain the new company 
fro.11 Carrying on the same kind of business as 
that of the old cumaany under a na«ne calculiicd 
to deceive the public. {Sfiudt Lui and Uundus 
JJ ,) GuKKHA Association, Simla v. Mahumbu 
Umar. 611. C buo. 


S. bA^Trespass—Crown ^Right of entry 
in private property to regulate distribution oj 
2 vattr —injunction, grant of. 

Where Government is not owner of water sup¬ 
plied to tanks in a mitta by an artiticial channel 
passing through the village, the Kovenae oihcers 
as a'^ewts of tne Government cannot enter the 
mitiadir’s land without his consent 1 1 regulate 
the supply or distribution of water to his tmtta 
and other ilyan villages or to execute repairs 
SacQ a light can only be exercised without viola¬ 
ting the proprietary lights of others and by the 
use of lawiul means. The Government can t'e 
restiaioed oy an injuncti' n irom commitimg tres- 
oass on me rroperlies of private owne.s for con¬ 
trolling the distribution oi water far purposes ( f 
irni^alioQ. [Abdur Rah.m and Srinivasa Iyengar, 
//I Secretary of mtate v. pauamappa 

rnLLAl 22 M. L. T. 845 ; li917) H W. N. 571 : 

411, c. 24 : 6 L W. 672 
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- S. bA—Injunc'ion—Raising of a tank 

bund and floodtngof piff.'s land — Form oftn~ 
•unction, 

Wnere a plaintiff’.s land is lia^'le to be mo^'e 
•ubmerged on account of (he raising of the tank 
ouiid bv the dcfis- and the consequent narrowing 
•f the »laice, the propet form ol injunction should 
>6 in g^ne al terms to use such means at deft’s 
opiioi) p.s would prevent p tf’s. land Irom being 
H lOded to a greater extent tnan bef re or failing 
liat to direct the dclt t j lower toe bund of the 
tank and widen the siu ce. Deft, cannot exempt 
h mself irom liability on the ground that ne per- 
lortned a statutory duty as iba act oi his wa'< a 
s urce Oi danger to ihe neighbour. 28 Mad. 72, 
Dial. 1 I. A. 364. Kxpl, (Abdur Rahim und 
sunda'a Iyer, JJ ) Apkaya FanTULU v. Fuwala 
KanTayya. 14 1. C. 867. 

-S, 54— Temple — Right of worship — In¬ 
iunction. 

Every pers m who has a right ot worship in 
a lemple can mai ntain a suit against those who 
iiiteilere witn Or deny hir» right. Sim larly a suit, 
by a person for an injunction rcstiamiug the 
d fendant irom entering a temple on the ground 
tnat nis presence constitutes a discroiion oi the 
temple an interierci-ice wilb (he pltl’s cxclu>ivc 
ngnt of worship. O. C. J. and Mac 

Gregor, J.) Saklat v. Bella, 63 X c Bo3 : 

13 Bur. L. 1. isS. 

—S. 55 —Injunction —Mandatoiy -- Coni' 
Habeas Corpus. 

Where compliance with a mandatory itijunc* 
iion is iikciy to exp <se a person to Habeas i^orpus 
proceedings in England ao older for acltvery of 
children residing in England to Ihcir lather 
in India ought not to be passed. (Lord Parser,) 
MrtS. Annie Basant v. Nakayaniah. 

38 Mad. 807 : 41 1 . A 3 14 : 27 M. L. J. 30 : 

is c W. N 1U89 : 1 L. W. 620 : 

U9I4 M. W. N. 085 : 16 M. L. X. 165 : 

20 0. L. J 2j 3 ; 16 Bom. L. B. 626 : 

24 I. C. 280 :12 A. L. J . llo5 \P, C.j. 

——S. 55 —Injunction, Mandatory —Building 
injuring platnliif Erection of. 

A mandatory injunction cau properly be grant¬ 
ed where the dciendaiu erects a building over a 
pubi c land to me in)ury of the plus, l^lterc^ts 
ai o in the teeih uf opposi ion. 32 Gal. .'^03 (F. C ) 
uist. (Tudbail.J.) Lantira.m V. Chhgu Singh. 

20 1. 0. 368« 

-S. 65— Mandatory injunction — Closing 

of Privy door — A.ltg->tton ana Prooj of. 

To obtain an order tor injunction for closing 
the door of a piivy, the plff, must allege and prove 
by duect evr‘ence tnat inconvenience had been 
experienced by plrf, in a specinc manner and on 
specinc occasions. (PiggoH, J.) Fyari v. Kaja 
ram. 111. C. 45. 

- 8b. 55 and 56 — Easement — Privacy — In¬ 
junction, 

In the province of Gujarat there is a custom¬ 
ary usage which makes an invasion ol privacy 
an acii‘»nable wrong and a man may not open new 
doors or windows in his house or makt any new 
apperturcs or enlarge old ones in a way which 
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wjll enable him to overlook Ihose portions of his 
nei^ihbout's premiSGS which a^e ordmanly se¬ 
cluded Ironi observation. {Madcod, C J. and 
Heaton, }.) Mankk Lal Moti Lal v. Mohan 
I.AL NarotaMDAS. 65 l.C. 949 : 22 com. L R 226. 


- -- S. 65 —Roots of tree penetrating tifigh- 

hour’s land—Mandatory injunction can be grant¬ 
ed. 

Everv owner of land is under an obligation 

tint to allow the r..ois and branches of his tree 

to extend as to penelrale his neighbour's land, 
and Ml case of btcach of such ai. oblipation, it is 
open lo the Court lo grant a indodatory injunc¬ 
tion fiT tfte ren oval oi the nuisHt ce under b 55 
of the Act {Mookeriee ami / anion, JJ.) Bhudeb 
2^. Kala Chand. 66 I. C. 636 34 C. L J. 315. 

-Ss. 65 and 64 —Infringement of right— 

Damage not essential. 

A pItt. though holding under a grant from a 

Hindu wiooxv whose natural rights aie in danger 
of being intringed or further encroached upon 
by a 1 ew enjoyment on the part of the delt. capa¬ 
ble 01 being converted by user lor the presciip 
tive period into a new right Ml the latter has a 
good cause of action, apart from any damage 
which he n ay have suflered or is likely 'o suffer 
{Richardson and Waltnsley, JJ,) Eraiijool 
lEA Lo, Ltd. V Naoendka Nath. 41 I.c 47. 

8. 56 ■ Temporary injunction — bub^tau- 
ital question in coniroversy. 

Where a co-owner builds on (he land to 'he 
prejudice of the other co-owner and the latter 
sues lor his only remedy, partition, a temporary 

injunction should be granted if there is a sub- 

slaiitial question in issue to maintain the status 
quo to the necessary extent. 21 l.C 861, Ref. to. 
{Moohertee and beachcioft, JJ,] Hemant Kumar 
Koy V. Baranagar Jute Co., Ltd. 24 i C. SIS 

20 U.L.J. 441 : 19 C.W.N. 442. 

-8. 66 — Mandatory injunction. 

The deft, erected a wall quicily and promptly 
on the land covered oy the footings a wall 
belonging to the piff. who irnmcdidclv biocght a 
suit lor a mandatory injui'crion for the deiimli- 
tion (f the dcit's wall. that the plff was 

eniilled to a decree. Jenkins, C. J. and Wood- 
f offe. J.) AiiDUL Hussain v. Ram Chakan Law. 
12 I. C. 459 : 38 Cal. 687 : 16 C.W N. 3i3 


— Injunction to remove a dam- 
Enjoyment of the flow of water for 30 ycni 
proved. 

Since 1888 tlic pUf. irrigated his fields wii 
water led by him through an anificiai chan, 
from the Baloti Nadi from a put-ilic stream Tl 
<leiis. dammed the Baloti Nadi at a point high 
up thaw the plaintih’s inlaU-, and drew off almo 
the wh lie of the water into a chanocl made 1 
(hem for their fields. Tlic pla iniff sued for an i 
junction for the removal of the dam ai d ihe rest, 
ration to him of the normal supply of w.Vcr.Hil 
that he must succeed because for over 30 yea 
openlv and without asking pci mission of anyboc 
lie has enjoyed the full flow of the Nadi and in tl 
absence of evidence that he acted by arrangcmei 
or permission he must be held iq have enjov' 
Ihe easement as of right. {Shadi Lal C J an 
Le Rossignol, J.) Bali Ram v. Bela Singi 

1923 Lah. 69 


-S. 55— Mandatory injunction—Obstruc¬ 
tion to plaintiff's moris. 

The defendant built up a wall against the 
plaiDtiti's house by which he completely obstruct¬ 
ed the plaintiff's four w;oris on each of his 
turee sturies. Held the injury to the plaintiff is 
: oi a serious character and that neither damages 
nor re-anaiigement of hi', property would afford 
any adequate relief Held further that the whole 
of the building need not be demolished but ihe 
defendant be directed to open all the morrs. 
[^had' Lal, C.J. and Le Rossignol, J.) Atma ham 
V. Nanak bARAN Das. 1923 Lah. 593. 

-S 55—Erection of building pending suit 

—Order for deniolition. 

A co-sharer has a right in every porHon of the 
land and the other co-sharers are not entitled to 
build on the common land without the consent 
ut ihe furinei. Where a co-sharer brings a suit 
for restraining the defendant by an injunction 
(rum building on the toinmon land and ihe suit 
IS dismissed and the deleodanl without waiting 
tor Ihe result of any appeal that might be pre- 
lerred by the plaintiff built on Iht land that 
If a plaintiff succeeded on appeal he was ciiiiiled 
loan injunction demolishing the stiucture creel¬ 
ed by Hie oeft. The deft, could not resist the 
Claim by asking the plaintiff to sue for a parti- 
liuo. {MurltneaH, J.) Hayat Ali Shah v. Mt. 
Taj-ul-Nissa. 19:^3 iih 265. 

- S. 65 — Right of persons in possession to 

apply for mauoatuiy injuneiton—Pecuniary 
relief, omission to siu for. 

A person in enjoyment of a right may apply for 
<111 injunction when that enjoyment is iuteriered 
with by a pel son wiihoui liilc. If the injury suf- 
tered by ihe appellants is capable of bciag ade¬ 
quately healed by a pecui iary compensatiuii, the 
Louit is bound to asseii the amount oi that com- 
peiisatioD and not refer the plaintiff to ^^e^h htiga- 
tiOD. [Le Rossignol, J ) BUTA Khan v. Kammek 

6i 1. c. 870. 

-8 56 — Injunction—Nuisance —Disturb¬ 
ance by assembly of Hindus. 

The Mahomeoans have an inberent right to 
call out the azam from ihe Mosque. Noises made 
bv dcits. (Hindus) collec i^ely and cooiinuously 
at the tune of calling out the azam for the sole 
purpose of frusuating ihe object of the caff con- 
siHu'ed a nuisance. It w.is no answer to ihe suit 
that the Mile noise made by each of the delcn- 
danis pci sonally did not amount to a nuisance. 
(1894) 3 Ch. 163, Ret. The Mahomedan plaintiffs 
were entitled to »lie ioiunction prayed lor because 
he nuisance caused by the defendants was not a 
reasonable exercise of their lights. The acts of 
two or more persons may, taken together consti- 
lutc such a nuisance that the Court will restrain 
all from don g acts constituting the nuisance 
although the annoyance occasioned by the acts of 
any one ol them if laken alone, would m t amount 
to a nuisance. A peison has an i' herent right to 
call om Inc azam from the mosque but not the 
iinlimiied right of blowing conches and making 
noise so as to cause nuisance to his neighbours. 
[Revan Petman, J) Jawand SlNOH xr. MaHO- 
mbddin. 51 I C. 728 : 1 Uh. 146.. 
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-——^Ss 56 and 5Q - Easement — Injunction — 

Light and air. 

Where injunction is claimed for a threatened 
danger to property the plaintifi must, besides 
showing a violation of his rights, show that he 
would oe ineviiaoly injured in consequence A 
mao IS not necessarily entitled to the whole of 
the accustomed light and air and a neighbour 
may share in them without diminishing the 
plaintiff's arnemlies. [Agnew, J ) A^jan Dass 
V. Ganesh Dass. 172 P. W.R. 1913 : 

21 I. C. 249 : 308 P. L. R. I9i3. 

-S. 55 —Injunction — Mandatory —Co 

owners — Obstruction. 

Where a narrow lane is the common property 
of two CO owners and one ot them pul up two pials 
and steps thereby encroaching upon the com¬ 
mon lane and making it less convenient tor the 
other to pass through, the aggrieved co-owner is 
entitled to a mandatory injunction directing the 
removal of the obstruction. 38 Mad. 648, Kef. 4 
C. L. j. 198, Dist. {Seshagiri Atyar and Moore, 
JJ.i Varanasi Subbaya v. Vakanasi Soma 
L lNGAM. 27. M. L. T. 176 : 88. 1. C. 643. 

38 M. L. J. 491. 

-S. 55— Trespass — Building on land. 

In cases of mere trespass the Court may refuse 
a mandatory injunction but thri owner can re¬ 
cover the property with damages including ihe 
coat )f removal ol any building erected. {Benson 
and Sundara Aiyar, JJ.) Sikkindar Rowthan 

V MAHOMED ABBUBAKKER RoWTHEN, 

21 I. C. 45 : 11913, M. W. N. 64 8. 


- 55 — Injunction — Mandatory — Tres¬ 
pass by building wall on plffs land- Want of 
deltgence^Waiver—Relief by way of damages. 

A C 'UTt can grant a mandatory injunction to a 
plff. who complains oi the unlawful invasion of 
bis lights by the deft, when the unlawful act 
docs not only obsiru‘t the piOper enjoyment oi 
plffs' rights of property, as by interference with 
litJht and air, but is likely to deprive him of the 
property itself. (1909) 1 Ch. 70. Rel. Even in case 
of delay in the institution of a suit for injunction, 
and where damages might be sufficient compen¬ 
sation, the Court has a discretion to grant the in¬ 
junction if in all the circumsiaraces of the case, 
it IS of opinion that ju-tice between the parties 
requires it. 22 M L. J. 62 Kcl. Tne fact that plff. 
objected lo the deft.'s improper act will not ne- 
ccssiiily entitle bim to a mandatory injunction. 
Where a waiver of his right for an injunction in 
substitution of a claim for damages might be in¬ 
ferred from plff.’s conduci, tne Court may refuse 
to grant a mandatory injunction. The omission 
ot toe plffs to move the Court for a temporary in- 
iuiiction before the construction of the building 
is not sufficient to deprive the plff. of his right to 
a mandatory injunction. {Sundara Atyar and 
Sadasiva A^yar, JJ.) Tumumla ^E^avya i;. 

KOPPI;lA CHINNA APPANNA. ^ ^ ^ 

_S 55 —Alteration of mode of enjoyment. 

When the eaves of a dominant tenemeiU pro- 
iect over the serviei t tenement and the do- 
mfnait owner acquired an easement to discharge 
eaves droppings, an injunction will be granted if 


the dominant owner by constructing an upper 
storey projected the eaves beyond the original ex¬ 
tent, so as to throw an additional burden on the 
servient tenement. {Fawcett, A. J. C.j Ayoob 
I sMAL V. Nar Mahammad Sileman. 28 1. C. 169. 

- S.56 —Joint wall—Slight encroachment 

— Relief to be granted. 

In Ihe case oi a joint wall where one of the 
parties encrcacbed on the other’s right by four 
inches, the proper remedy is not to direct the en- 
cioachment to be pulled down but to grant a de¬ 
claration that the encroachment belonged to the 
other party. {Macieod, C, J. and Crump, J.) 
Uaudkhan Musekhan V. Chandulal Kanhaya- 
LAL. 1923 Bom. 370. 

- S. 56 —Implied negative agreements — 

Breach. 

In an agreement containing simple affirmative 
words a negative agreement not to do other things 
at the same time and place is presumed ; and us 
breach can be compen>ated lor by damages. {Be¬ 
aman, J.\ Andrew Yule and Co. v. ardeshir 
Bomandbya. 2h 1. C. 844 : 15 Bom. L. R 724. 

- S, bG^Injunction sought—Damages if 

can be given. 

Permanent injunction may be granted where 
an actual invasion oi a legal right has taken place 
and is likely to continue further. It is noi neces¬ 
sary that the plff. must bring a suit in damages 
every year. The Court has junsaiction lo give 
damages where relief by injunction alone is 
bought. In a suit for injunction no positive evi¬ 
dence, is necessiary lo show that the defendants 
intended to invade the right in future. It depends 
on the particular circumstances of the case. 
{Chandavarkar and Hayward, JJ.) Bai Samapat 
V. Sakdar Singh. 12 1. o. 3tfl : 

13 Bom. L. B. 905. 

- S. 66 — Injunction — Mandatory — Tres¬ 
passer building upon land. 

When a trespasser builds on the land in spite 
of objections, a mandatory injunction should be 
ibsued. 29 Mad. 497, Dist. {Seshagin Iyer and 
Kumaraswamt bastn, JJ.) Allagappan v. 
Karruppa Chetty. 26 l. C. 503.. 

-8. 66 —Hindu Law—Purohits choice — 

lujunciion. 

A person who has been engaging the services a 
paiticular purohit cannot be restrained by injun¬ 
ction from engaging the seivicesof others. 7 Mad. 
4i4. foil, {badasiva Iyer and Seshagin Iyer, JJ.) 
Saripaka China Mahadeva v. Muthura Surya 
Parakasam. 1 L. W 3b9 : (1914, M. W N. 379: 

24 I, C. 204 : 26 M. L. J 482. 

- S. 66 (Ill. 1.) —Plaintiff out of Possession 

— Injunction when granted. 

An injunction cannot be granted when the 
plaintiff is out of possession, unless there is some 
piivity between the parties (1849) 7 Hare Rep. 217 
68 Eng. Rep. 89; 18 L, J. Ch l63; 13 Jur. 227 ; 82 
R. R 76 Rel. A plaintiff who is out ot possession 
cant'Ot sue the trespasser for an injunction but 
can sue for the recovery of the land. {Coxe and 
Roy, JJ.) Bhramar Lal BaNdURI v. Nanda Lal. 

24 I. C. 199 : 18 C. W. N. 645- 
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--S. 56 (bj-— Court—Civil and 

Revenue Lourt. 

Obiter :—When an appeal lies (rorn a Wevenue 
Court ‘o a Civil Court ,he pOwver is suDordioatc to 
the Jal.cr wMhiQ S. 5b (bj Specttic R^ncl Act. 
(Kanliiiiya Lai and Uanpcls, A. J. Cs.) MahaDEI 
KuNVVAk V, bAHi Kani. 60 1. u. 180 : 

6 U. L. J. 65. 

-S 56 {c}—Order under S 9 —Parly 

affected cun sue on ttlU and for tnfunction. 

Where an order under S. 9 of the Sp. Kel. Act 
is passed agaiost a person iQ posscsssiou he can 
iiisuiute a suit lo eslablisn nis iiile lo iho propei- 
ty and lor an injuncuou resirainiog the opposite 
paity Iroai mlcricriDg wiili his possesion. 4 r'al. 
380 dut. [Coyajec, J.) Ma.<i Ojddvtam.ma Mak- 

KEMDl V. SaNTaYA KaMaKalSHNA RAI. 

24 Bom. L. d. 7d6 : Bom. 216. 


—;-3. 66 (e)— Injunction—Initiation of 

Criminal proceedings—Power of Civil Court to 
restrain. 

The tendency of inodern decisions is that even 
if the court has jurisdiction to restrain Cnminal 
proceeuings for the recovCiy ui a penally imposed 
by a staiu-e tor bicacu ot its enactm nts, it will 
not intericre as a general rule. Tne principle is 
that though the extreme pjsiiioQ caoiiut inaiii- 
taiiicd that there is ab.-<ulu(eiy no lunsdiciion in 
the court to restrain proceedings beture a Magis¬ 
trate, the court will not interiere unless in very 
special cncumsiaiices by way ol injunction on 
decl.iratioii ot right where the Legislaiuie has 
pointed out a mode of procedure beiore a magis¬ 
trate. It has been maintained, however, that a 
^urt ol e^^nity niaj in a proper case iincrteie by 
injunction to restrain an act or pioccednig, Cri- 
oiinal or Quasi Criminal in form which tends to 
the Jinpair.ueiil of pr peny righis and proceedings 
for the eniorcemcQt ot Municipal ordinances. It is 
also a wcll-seiiled rule that it is not the practice 
of the '.'0 rl lo interiere with corporate bodies, 
unltas the powers arc manifestly abused by them. 
{M lokerjee and Rankin^ JJ.\ CoKrortATloN OF 
Calcutta v. Bejov Kumak Adui. 50 oal, 818 : 

38 C. L. J. 860 : 27 C. W. N. 787 : 

1924 Oal. 384 

8. 66 fh) — Trade-mark—I nfrtngemcnt — 

Laches, 

hi a suit for injunction against infringement 
Ol a trade-mai k, Wc/d that as the plff, had done 
notnmg bey ,ik1 sending a notice «o the d^fl. in 
Alarch 1909 and then stood by and all iwed dell, 
to invest a considerable of money in the 

business and only in June, 1914 brought ihe pre- 
sent suit he was not entitled lo an injunciion. 
{Sco t Smith and Martineaii, JJ,) Varcauos v. 

WCLEOD. 4a p. ^ 19^9 , J Q 434 . 

83 P. L. R. 1919. 

“ — Injunction, mandatorv— 

Damages adequate remedy. 

Where upon a balance of a cooveoicncc, dam.a. 
ges will be an adeqoaic remedy, mandatory in¬ 
junction should not be granted. {Sankaran Xair ' 
and Bakewcll, JJ.) Sethuham Nadigai Kao v 
Gopal Kao Peishwa. 23 I. C. 785 : l L W, 166 ' 


STAMP ACT (11 OF 1699), S. 2^ 

-8. bl —Contract comprising an affir¬ 
mative and a negative agreement^Condi bon 
subsequent — Injunction. 

Where an agreement contains both an affir¬ 
mative agreement and a negative, express or im¬ 
plied and there is a condition subsequent qualify¬ 
ing the negative, the neg tiive is eoloiceable bv in¬ 
junction If the condition is noi fulfilled.(bco/r, C./. 
and Hatchelor, J.) ANDREW YULE & Co. v. ArdE- 
SHIR BOMENJI UUBASH, 

24 1.0 758 ; 16 Bom. L. R. 178 

-S. 57— Affirmative agreement implied 

negative a^r^ement. 

Wheie along with affirmative agreement there 
is an implied negilivc agicement not to do a 
certain thing, the doing ol the lalier may te slop¬ 
ped by injunction {Beaman, Jj Andrew 
YULE & Co. V, AkDESHIK Bo.MANJI. 

20 1. C. 844 : 15 Bom L. R. 724. 

-S. 57 -Contract not to serve elsewhere — 

Breach — Injunction. 

Where there is a contract of personal service 
coupled wnh a stiuuUtion dial the servant is not 
to seek service elscwneie during the period of the 
cootiaci the court can grant an injunction res¬ 
training the servant irom seeking employment 
elsewhere in breach of contraci, th.nigh it is un¬ 
able to enioice specific performance ef the affir¬ 
mative covenant. \Robtnson, C, J and Heald. 7.1 
The Indo-Burma Oil Fields, Ltd. v. Burma 
Oil Company, Ltd. 64 I. c. 794 : 

11 h. B. B. 26. 

SPES 8UCCESSI0NI8. 

Sec iL Hindu L\w—Reversioner. 

12) T. p. Act, S. 6 

bTAOE CARRIAGES AuT ( XVI OF 1891). 

® 'I —Offence under —o(r,. 0 hd Class Ma- 
(•istratt can try. 

Held, foil wing 7 P. R. 1879 that a second 
class Mag strate has no juiUdict on to iry an 
offence under S. 7 ot the S a^c Carriages Act. 
\Cncvis, J ) Gobinu R\m v. Emperor. 

6o I. C. 439 : 23 Cr. L. J. 87. 

STAMP ACT (II OF 1699). 

- Construction of—Object of the enactment. 

The ^lamp Ac being a iisca) statute whose 
primary object is to secure revenue to the .slate 
Its object is attained by excluding the unstamped 
document fruin evidence and not acting on it. The 
parties need not be penalised beyond this extent 
[Kennedy. J. C. and Kar^ A. 7. C.i Naraivdas 
V. Jassomal. 65 I. C. 37 : 

15 S. L. R, 135. 

-— 8.2(1)— E.xccuiion of document —17«- 

sigtied instrument. 

Unsigned Burmese instnimcnls made since the 
Indian >tamp Act eame into jotcc, that is since 
the 1st July 1899 cannoi be treated as *’e.\ccuied" 
for tt'C purposes of the btamp law. 7 Bur. L T. 
•18 loll, {Saunders, 7. C.) MauNG Po Din r. 
Maung Po Nybin. 66 1. U 360 : 

(1921) 4 U. B, R. 60. 

-8. 2 (1) (a) and (b) (Si and S. 35— Adhesiw 

stamp not cancelled—Document not lUitnisstbU. 
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STAMP ACT (II OF 1899K S. 2. 


stamp act (II OF 1869), S. 2. 


Where a document which must be stamped 
bears an aducstve stamp but ihe stamp is oot can- 
ceiied the document is not adtnidS>bie under S. 35 
Prasad, J.) Barham Deo Kai v. Kam 
Kishun Mahton. 60 i. C. 652 . 

2 Pat. L. X. Ib4 

—-Sb. 2 (5) and 36 —Written promise to pay 

barred debt need not be stamped. 

A written promise to pay a barred debt is nut 
required by any proviauni under the biamp Aci 
to ue sla nped ; it s out a bond. Even ii it be. 
When at-i instrameoi bas been aoinitied in evi 
deuce -u^h admission shall oot be quesuooed at 
any subsequent sia^e oi tue same suit u -dcr b 30 
ot ihe bta.np Act yAbduL Haoof and Campbell. 
JJ i David Sutherland Clank v. Rose Gkim 
Shaw. 1923 lab. 481 


S. 2 (8)— ' Bond" — Obligation, to pay 

man y — P- rson becoming liable for another's a<.l 
Defendant took upon himself the liability oi 
another person in respect ul a debt ol K->. 1,000 
and agreed to get ceriaio land moitgagedto tht 
credit >rs in lieu ot thai sum and oo failure to do 
so, pay the said sum of K^ l.OUU together witft 
interest. Held, (hat the documents was nut a 
bond under S. 2 (5) ot ihe Act. But the dettni* 
tiun was oot exhaustive. The instrument was a 
bond with a condition iiia<tmucb as it was aitesteo 
by witneases and oy it the defendant OLlgtd 
him i.It to pay certain sum uf money to ai oiher, 
if he did not perform a specitied act wnich he hau 
undettaken. {Scott Smitn. J) Nand Lal v. 
Kakm cHand, SHAMIR Mal. 2 Lab. L J. 224. 


_^S.3 i5) (Vi)— Attestation—What amounts 

^— Write'' of document—If an attesting witness. 

The attestation referred tu in S. 2 i5 (vij of the 
Stamp Act means attestation on the face of the 
instrument. 48 Cal. 61 does not hold that the 
person who signs as writer of an insiruinent 
must be regarded as an attesting wimess. but that 
a person w ho is pre>en( and witnesses execution 
ol a bond and whose name appears lu the docu¬ 
ment though he is ibcrcn desciibed merely as a 
wr t-r of the deed is h co.npeicni witne^s to prove 
execution. {WoodroftCs Grea->es and Gliose^ JJ.) 
BiDHA RaNJan Moj'’mdar V . Mangan Sakkar. 

49 Cal. Y29 : 26 C. W N. 585 : 

3j C. L. > 409 : 1922 Cal. 452. 


S 2 (b)'^Srcurity bond. 


Where a Receiver executes a security bond to 
the CJurt binding himself and his heirs and as a 
security thereof pled^<iH immoveable pioperty 
worth Rs 200, the bund murt be stan ped as 
b.thunder the C m t Fv es Act and under Art. 4u 
nf ^ch. I ul the Stamp Act as it comes wilhni (he 
deftniiioii of a morlgaue in S 2 (7) of the Stamp 
Art iWalns, t. y. Oldfteta and beshaniri Aiy,ar, 

Ft AmiRTHAM viALL V. WaM^LINGA GoUNDEN. 

/.) am.rtham^ ^ ^ JJ 2^. 

57 I. C. 1»4 : 12 L. W. o 3T : 38 M. L. J nOl 
SB 2 .51 and 35 (a)-Bondor promissory 


nole^Peffalty and stamp duty 

Adocainem al lied bv t^o wUnoses and 
sta'iioed with an adhesive stamp ol one anna, 
, r Tnliows •- “ I promise to pav vou or your 

heirs on demand the sum ol Ks. 40. the amount I 


borrowed Irom you this day, with interest at 1 
jtreent per mensem,” We/rf, tliat the document 
was a bond an-* not a promiss'^ry note, and 
was admissible in evidence on payment of penalty 
and stamp ouiy under S. 35 (ij) oi ihe S amp Act. 
{Subruhmatiia Atyar and l^oote, JJ.) Kafapam 
Rangiah V. Mala Chengamma Naidu 

43 1. C. 55 . 33 U. L. J. 603. 


—-S. 2 (6 )—Bond promiisoty note — Attes¬ 

tation— Construction of ootument — Penalty, 

A document under which a persoti has obliged 
h mstli tu pay money to aroihcr which is ne iber 
pa\aole to Older or bearer noi attested by a wit¬ 
ness is itot a bmd within S, 2 (5). In ca-^e of 
ambiguity as to at'estaiion b> a wiiness ui a docu¬ 
ment, only tfie document ilseli must be look- 
CQ to. {Chamitr. C. J , Chajfrian ana Jwala 
Prasad. JJ.) Mahomad bADDiK v. Amoya Nath 
UUTT. 2 l-at. i. W. '^2 > ; 2 Pat. L j. 686 : 

41 1 . l.693: 19i 7 Pat. 345. 


—-S. 2 (5) (c)— Bond—Agreement to dtliver 

produce for consid* rat ion or in default to comp- 
ensatc. 

An agreement to deliver produce for consir^er- 
atioii or iit default to compeiisaie ti>e covenantee 
IS not a b nd even if it be atiested by two witness- 
« s. iFo*, C. y ana Twomey, J.) Collector up 
Rangoon v. Maung aung Ba. 9bur. L. 1 ill • 

33 1. C. 920 : 8 L h fi. 3a2. 


-3. 2 {'^)^Negotiable Instruments 

{XXVl of 1881) S. 5. 


Act 


All instiument puiporting to receive a sum of 
moi.ey ol a depositor with a Bank ai.o specilymg 
the name of the messeiger wuo is to receive 
puyiuent is o<.ly a receipt ai d not liable to s an p 
uuiy. \Rtedy C. J. and Kensington. J.) Stamp 
Act In re. 3b P. L E. 19 2 : 13 1. C. 33u ♦ 

184 P. W. B. lui2* 


-S. 2, ' 1 C ^Conveyance — Letter reciting 

pre\iou^ sale — Admission of eonsidciation. 

A Conveyance is an instiument which tiansfers 
properly from oi e person lo another. A oocuroent 
111 (he Unn of a Iciier reciting an earlier sale 
and an earlier receipt of consideration it.cielor 
is at most a receipi (or the Consiueiation and an 
admissiun of the sale but i< not m itseil an inslru* 
meol of sale or conveyance. The document is imt 
liable to stamp outv (Raltigan. Le Hosstgnol 
and Leslie Jones. JJ ) Kustomji v. Empekor 

llo P. B. i91b : I P.W.K. 19i8 • 
44 I. C. 261 iS B.) 161 t I. B 19i7, 

-S. 2 {V^)~"Exccutton'*—Unsigntd docu¬ 
ment—If iiabtt to stamp du y. 

Under S. 2 (12) '* excenten ’’ stands for “ sig- 
na'uie” and an 'osirumeni chargeable vv (h stamp 
duly only cn being executed la dqi liable lo duty 
un‘il it is sig'td. {HannolC O. C J and 
urtnond and'Twomey,) The Application of 
Chet Po. In re. 7 1. ts. E. 77 i. C. 75 : 

7 Bur. L. X. 48 

3- 2 (14) A»t. b—Hiring sugar-cane ma- 
thine—Agicmu nt — Insirum* nt — Stamp. 

All eoiry ill ihc platniifi's r* gisiei S'gned by I ha 
defendant is an in trumenl within S 2 (14) aod. 
being a memorandum of agreement tell withia 


1547 


CIVIL DIGEST, 1911 — 1923. 


1548 


stamp act (II OF 1899), S. 2. 

, t. 5 Sc^. I of the Stamp Act and required a 
a.amp of 8 annas. [Knot, Banerjec and Tuiball, 
JJ.) Mu rsADDi Lal V- Harkesh. 36 All. 1X t 

21 I. C. 601 : 11 A. L. J. 966. 

-S. 2(16) —'Instrument of partition* in- 

(lu dcs — Award. 

An " instrument of partition ” includes in its 
clcftnilion award by an arbitrator directing a 
partition ; if it is not sufficiently stamped as an 
instrument ot partition it is inadmissible in evi¬ 
dence. {Stuart, J.) Syed Mohammad Hameed 
V. SVED Manzur Hasan. 1922 Ail. 283. 

---S 2 (15), and Art. 45 (3i. —"Final order" 

meaning of. 

The words " final order ” in S. 2 (15) and Art- 
45 (3) in Sch I of the Stamp Act refer to the 
final order ol the lowest Cuuil of original juris¬ 
diction empowered to give an order for partition. 
{Knox Tudball and Pi^gott, Jj.) Stamp Refer¬ 
ence BY THE Board of Revenue In r/. 

36 All. 137 : 23 I. C. 98 : 12 A. L. J. 113 (P. C.). 

-S. 2 (ib)^Partttion — Award before Act 

11 of 1899 came into force—Stamp-duty. 

An award of arbitrators directing a partition 
extcuicd before the present Stamp Act (I1 of 
1899) came into force will be received in evidence 
even d it bears a stamp-duty oi Rs. 5 only, ii 
the Court is satisfied tnat it was not put in the 
form o( an award simply to avoid stamp dutv ! 
because under the Stamp Ac of 1879. this was 
not included in the denDiltJii ol “ instrument of 
partition.'* {Raftigan and Scoti-Smith, JJ.) 
SuKH Dial v. Mani Ham. 29 P. B 1915 

27 I. C. 489 ; 29 P. L B. I 9 I 6 . 

- S 3(16) and Art. ^o~Partition 

tnent—Sta tup. 

A document termed a yadast was executed at 
Trivandrum in 1915 by two brothers, bearing a 
Travancore adhesive stamp of one anna. The 
brother 5 divided their piopcrties both in British 
ai d rravaiicore territories. The partition was 
to take eifcct fr^m the date of execution of the 
document the properties were to be cnioycd 
seiaratUv with effect Irom 14th January 1915 
and separaie parti'iou deeds were to be executed 
for ihe properties in Travancore and British 
India. Held, that under the definition in S. Z 
(16) the deed was chargeable as a contract of 
paitilion under Art. 45. {iVallis, C. J.,and Kriilt- 
nan, J.) Kajangam Aivar v- Rajangam AiVAR, 

11 L. W. 556 ; 55 I. C. 96^ : 

38 M. L. J. 330. 

■ S 3 . 2(18)— Partition, award directing— 
Court’fee. 

S 2 115’lavs down that an award or decree 
direciing panition is an insirument of parlttion 

ai'd a party deft executing the d-xrce must pay 

piopci Court-fee paya le nii his own share. 12 
Bom. 98 Dut. {Abdur Rahim and Kumara 
swamy Sastri, JJ.) Beda Nag*bu 9 HANAM v 
Pitchayya. 42 I. C. 365 : 6 L. W. 448. 


STAMP ACT (II OF 1899). S 2. 

S, 2 (15)— Order, when chargeable — 
Final order. 

To make an order chargeable under S. 2(15) 
of the Stamp Act, it must effect an actual division. 
A deciee passed on a razinamah which allots 
specific properties to the several parties, directs 
other parties to deliver up possession and provides 
for the execution of a sale-deed and a lease of 
certain property, is a “final order ’ in the suit 
effecting partition and is chargeable with duty as 
an instrument of partition. It can also be con¬ 
sidered as an instrument whereby the co-owners 
have agreed to divide property in severalty. 
{backewcll, J.) Thihuvengadathan Aiya v. 
Mangayya. 35 Mad 26 : 12 I. C 775 • 

11911) 2 M. W. N. 516. 


" S. 2 (15 )—'Final order*—Does not mean 

a final decree. 

The e.xpresston “Final order’’ in S. 2 (15) of the 
Stamp Act applies to some order of the Civil 
Court passed io execution and does not mean a 
final decree. (IFn/.'is, /.) Seshachellum Pillay 
V. Alwar Chetty. 

13 I. C. 769 : (1911) 2 M. W. N. 515. 


S. 2 tl 6 )— Lease—Counterpart of mori- 
Marupat. 

A marnpai is a counterpart of a lease executed 
bv a lenat.t promising certain rent and must be 
stamped both as a counterpart and as a mortgage 
(lFti//i 5 , C. J. Ayting and Kumarasivami Sasiri, 
JJ.) Govindan Nambudri V. Ottathayil Moi- 

41 Mad. 469 : 42 I C. 943 ; 

33 M. L. J. 693 (F.B.). 

~ S. 2 (22) and Sofa. I. Art. 6 —Vndertahing 
to deliver gram on demand—Stamp. 

A document where in a person gives an under¬ 
taking to gi^ e a ^.crtain quantity ot grain od 
demand docs not fall within S. 2 (.2) of the 
Stamp Act. but falls under Sch. 1 Art. 5 of the 
Act. {Daniels, A. J. C.) Abhairaj Kuar p. Data 

1924 Oudb 106. 

-S. 2 (22)—PruiHiSsuo' Xote—Utter of 

request for a loan is nut a. 

A document written by the defendant to the 
plaintiff in the form of a letter or ruqa ran as 
follows :--“According to onr friendly agreement 
I would trouble you, as a iriend, to get the exe¬ 
cution file consigned to the record room at o^cc. 
As agreed 1 will pay the remaining Rupees l.^tOO 
by the middle of August without hesi’aiion (tal- 
amal) if God wills (Insha Allah Ta’ ab). You 
sh )uld rest assured.*’ Held, that the document in 
question was not a promissory note and that it 
did not require to be stamped as such [Pipon, 
J.C.) Sayad Sikandar Shaw Bhai Ram 
Chand Sant Ram. 711 , c. 968 


-Ss 3 (83) and 35 and Sch. I. Arts. 18 and 

49.—Pro -fssury note--PavabU otherwise than 
on demand—Stamp. 
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SIAKF ACT (II OF 1899), S. 2. 

A docament by which the executant under¬ 
taken to make certain speciBed payments towards 
the sum die under it, and agrees that his failure 
to do so shall render him liable to forfeit any 
payments already made is not a promissory note 
payable otherwise than on demand but only an 
agreement requiring 8 annas stamp. {Parleity 
J.) Katchi Kowther V Naina Mohamed. 

28 I. C. 300 : 8 L. B, B. 155 

-Ss. 2 (23) and QZ—Sarkhat—Entries in^ 

of receipts for over Rs. 20— Stamp, 

Each of the entries of receipts of over Rs. 20 
in a sarkhat left in the hands of the debtor must 
be stamped as a receipt. (Tudball, J.) Tulshi 
Ram V. Emperor. 11 A. L. J. 309 : 

20 I. C. 216 : 14 Cr. L. J. 392 : 

3 5 All. 290. 

-S. 2 (24) and Sch. 1, Art. 'J —Settlement — 

Appointment 

Where an instrument was prepared for declar¬ 
ing trusts of certain funds for establishing a 
charitable institution and the trustee got the 
money irom two sources, viz., (1) Public contri¬ 
butions and (2) donaMon in a will by certain 
person for charitable purpose, Held, as regards 
the Ist portion, the instrument was a settlement 
within S. 2 (24) and as regards the rest, the 
instrument was an appointment chargeable with 
a duty of Rs. 15 under Sch. I Art. 7. The provi¬ 
sions of the will amounted to a disposition for 
a charitable purpose of the money and toe trus¬ 
tees in aporopriating the money to the trusts 
declared by the instrument, were exercising the 
power of aopointment conferred by will. (l876) 

3 Ch D. 342 : 25 W. R. 277, Rel. {Scott, C. J., 
Russel and Rao, JJ.) Abdulla Haji Uawood 
'BowLA, In re. 35 Bom. 444 : 11 I. C. 982 : 

13 Bom. L. B. 646 


--—^S. (3) (c)— Foreign Instruments — Pro- 

pertyin British India. 

An instrument executed outside British India 
and not relating to any property or to any mat¬ 
ter or ihii g done or to be done in British India 
is not chargeable with stamp duty. {Thomson. 

p c,) Mawchi Mines, Ltd. In re. 

48 I. C. 187 : 11 Bur. L. X. 126 

__S. 4 — Settlement—Stamp duty. 

To settle disputes between two brothers, one of 
them executed a deed of gift conveying all his 
properly to the other, while the other undertook 

to maintain him during his life by another deed. 

Ht-ld, the two documents should be regarded as 

one ii aiisaction wiihin tue meaning of the word 

seitlemeni in S. 4. and should be stamped as 
u-der (he section. {Knox Rufique and PiggAt. 
JJ I MrtARAj SOMESHAR DuTT the matter of 
' 37 All. 264 : 28 I. C 348 : 

13 A. L. J. 335. (F. B ) 


_. 5 . A—Second instrument o / partition 

making minor alterations in the first Stamp. 

Where two persons entered into a family 
arrangement regarding their joint property and 
stamped the deed with the full duty payable for a 



STAMP ACT (IT OF 1899), S. 5. 

deed of partition and subsequently they executed 
another insirument affirming the first with some 
minor alterations assuming that both the deeds 
were to remain equally binding on them, hrid, 
that the first and the main deed ^'avmg been 
stamped with the proper stamp fee payable under 
the Act. the second deed was chargeable with a 
duty of one rupee only. {Knox, Rafique and 
Piggott, JJ.) Shambhu Diyal. In the *r^atter 
of, 37 All. 169 : 27 I. C 731 : 

13 A. L. J 96 (F. B.). 

-S- 5— Single instrument relati**g to dis¬ 
tinct matters —Sale 'teed — Mortgage of other 
lands as security for due performance. 

In a sale deed the vendor mortgaged the l^nds 
not included in the sale as security f .r due per¬ 
formance of his contract. Held, that the deed 
was not an instrument comprisii'g or relauog to 
distinct matters within S. 5 .and need not b.. stamp¬ 
ed both as a sale and as mortgage. [Wallis, C. J„ 
Oldfield and Seshagiri Aiyat, JJ.) Secretary 
TO THE Commissioner of Salt and Abkari In 
re. 43 Mad. 365 : (1920) M W N. 247 : 

56 1. C. 154 : 38 M L J 506. 

-Sa. 5 and 6 and Sch I. Arts. 1 and 55— 

Acknowledgment of a debt — Release—Instru- 
ment tailing under both heads. 

The account books of an agent contained an 
entry “Due to me Rs. ... ” It was f .11 iwed by a 
statement ot the rnncioal in these words “The 
balance of the liabilitv is made up of m.ioevs ad¬ 
vanced by my agent.on my benalf. 

Toe above dues not include interest due on them. 

I have examined the several items of account 
entered herein in detail and I find them to be 
correct. I hereby release my agent . 
from all claims to account against him bv me or 
any one claiming u.-der or m trust lor me , . 

. 1 hereby acknowledge the correctness ot every 

one of the items of expeoditure’>. that the 

entries constituted an ar-knowledgment of debt 
and should have been stamped with a one*a>ina 
stamp. Per Abdu* Rahim. Offg. C.J. As the docu¬ 
ment deals With disiinct mat ers, being a >elease 
falling under Art. 55 in the Utter portion, a.id an 
ackoowledgmeot in the tormer portion ot it, 
should he siampped under S. 5 of the Act. Per 
Phillips, J. Ae the recital about release relates 
Only to items in respect of which 'ackoowledg- 
ment is given, the two matters are not distinct 
wiihin S. 6, and regarding it as a whole, the do- 
cu nent cannot be Paid to come within the defini¬ 
tion of both “release’’ and acknowledgment.’ 
{Abdul Rahim, Offg. C.J. an'^ Phillips, J ) Rama- 
swamy Iyer v Gnanamani Nachiar. 

(1917) M. W. N. 121 : 5 L. W, 279 : 

37 I. C. t)84 :31 M. L J. 851. 

-Ss. 6. Sch 1, Art. 43 ^"Distinct — 

matters." 

Agreement to refer a dispute arising out of 
contract to arbiiraiion is a partofihe contract 
itself. It is not a distinct matter. The whole con¬ 
tract is exempted under S. 5 (u) and the d cu- 
meuts making the contract need not be cha ged 
except on broker’s note under Art. 43: 13 C.W.N. 
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STAMP ACT (II OF 1899l. S. 6. 

tt:,. Diss from. (Chitty, J ) The Bombay Co, 
Lid V. The Natjonal jute ills Co. Ltd. 

16 1. C. 163 ; Cal. 669. 

-S. 6— Atlested Shalij'g Huudi. 

Ad ait<.'>led Shalij g hu« di corr.es under S. 6 
I. e ]i js liable to tamp d> ly under iwo headii gs 
in the Schedule. {Fteloh't, J,) AssA' am r, 
Kesri Cha.\’D, 33 1. c 247 : 

22 u. L. J. 22. 

-S. l2^Caticellalinii of Slamp~Questio» 

of fiict. — Dio^o*iol ttne% acros-i stamp. 

The qiiesiion whether \ stamp has been duly 
caitCilled W'lhin S. 1? of the S amp Act is one 
of f^ct I be decided by i^n exa nination of the 
8tami> its* If. The cai ccliation ol the siamp 
bv drawing dia^o-al lii*es across ii. their ends 
ex'eod ng lo the paper, is-uffuient. 15. 1. C. 
2h2 and 108 P. R. I0 h 8, Ret. [Broadway, J.' 
Mela ka.m **, Bru Lal. 

61 1. C. 076 ; 148 P. R. 1919 

--Sa. 12 and 36 —Hundi bearing adhesive 

stamps not cutiiCliCd—Atinitssibtit y 

A hundi. the adoesiVc st.nnps on wh cli arc 
not ca celled, is noi ad iilasibie in evide*'cc c'on 
though llie uinission (>»cuicel it was d'l^ to a 
mere oversight. J ) \ I EuPl.ES Baxk 

OF India j, Auuul Kaki.m 

18 P. R. 1912 : 63 P. W. R 1912: 
14 I. C. oi2 : 76 P. L. R iai3. 

■8* 12 —Adhesive stamp—Cancellalt on. 

Wheie an adhesive stain i on a pro-note ora 
receipt is cancelled by d awing lines each line 
ex'endiiig mote or lc>s b>.iono ibe edges oi the 
^taulp on t the pajiei on which ihc ducumtnt 
was vvr lien. P'C cancellation is edecied lo a suMi- 
cicotly effectual inanrier. The quest on is lo be 
deicriniiKd by lonkiog at me in.'tirunieiit ii ^elt 
(Piggo/i, /. C, und LtHiisay, A. J C.| MoHA MAO 
Amik Mikza Beg v, KeOA» natm. 

16 I. U. 2u2 : 16 0 C. 68 : 
See aliO 62 I C. 974 : 4 All. 169 

' S 12 —Ca«cf//H/ion of slarnp — H'hat is. 

The ques'ion wheihci a particular .adhesive 
stamp lias or has not been etlcc.ualh CaiiLellcd 
sothsi it cannot be used .a^ain is a que''lion ttiat 
depends on the ac so. each case. Lriawing Imes 
across the whule sta np txiendi g b‘'>ond the 
edges w.iS a snUicicnl cniceiliiim wdlnn the 
meaning of S 12. [Kincu f, I. C, and RaynionJ, 
A. J. C ) PESaUMAL V, GAGA.NM*L 

66 1. U. 0 : 16 S. 1. R 34 

S 12(3'— Cauccllatton of adfusive stamp 

— Ltn*s actOiS tin stan.pi. 

Drawi* g o( lines across an adhesive slatnpis a 
gnrd eaiicellation pr vuUd an inleniion to eaiiCel 
isclr-ar IruiKwhai h.TS been done. {Soott-Smdh 

and Lcsl e Jo»cs, Jn Kishokii.al Bk.sarsi 
Das V. Ram Lal Tek Chand. 

3 I. J. 170 ; 601, C. 659 : 
3 U. P. L. K, (Lah.) 19. 


STAMP ACT (II OF 1899). S. 26. 

- S. \S- Statutory rules—RuU 7—Promis- 

sorv note on impussia stump paper of it svj^iient 
value' blank imptt ssed sluet to makeup defb 
ciewy — H'helhei duty stamped. 

Where a promissiry i.oic was written on an 
inipies eo atamp rapef ‘iisufficietu value and 
a blank impressed slieet v as ac ded to make up 
the dthr-iency, the pri missory note was held not 
d 1> sian ptd, [Wullts,J.) Mohanlal KuNiA- 

LAL V. KESARJMULL. 

23 1. C. 110 : 15 M. L.T. 803 

—— Ss. 14 and \b — hlaterial alleralton of in- 
slrument — Siamp. 

A ma»ena! aiieraticn of an ii strurrent even 
with t't coiiicni (I pailies vacates the criMnal 
insiTuinei l and niEkes d a riew one and afresh 
s'ainp duiY musi be paid, unless he a'teia ion 
was made beiore i^s^ e oi lo contet a mistake, or 
suj ply an on issicn in rcieunce to il e i r>ginal 
iniei tion ol ihe par'ics. [Rtyg, J.) IkiBiniv. 
bAhU. tOl c. 517 : 11 Bur. L. 1. 267. 

8 . 14 — A> biIralton— Second instrurt^ent. 
Whe»c beir'ie li c acceptance of a reieiei ce by 
a sole arbit aior, ihc name cl .another arbdiat r is 
added, it di es nor amounl to a second instrun ent 
wiihii-S 14. [I ranch A. J. C) SHAMUAS 
TeUMAL V. KniMANlJAL ('HANOI MAL. 

2ul. c 602: 8 8. I. B. 302. 

-S. \Q— Rules under—Ir egulanly 

When the out\ j avable undi r an insin ment iS 
hilly paid in the form ol Governmi nt stamp whe- 
Iher judicial, r< stal or any oil er, tbe iiiMrnment 
sh«.uld I ot be rlas'td ss unstamped and iheir- 
n gulariiy ab ui the slami s of improper desciip* 
tion is cured b\ the C'dleclor'a ceriificate. 
[Stunyon and Skinufr. A. J Cs.) TlkaRam l>. 

SoNAJi. 10 I C. 702 ; 7 B. L.B. 86. 

- S. )Q—Pron issory nole e.xecuted outside 

Hriltsh J «orH— Admiss bihly. 

A promissory mte executed outside British 
India if valid according to me law i f that place 

can be sued on u\ Bntisli Ind-a and is admiisit>le 
in evideoev, without any Ind-an siamp being 
altixed to the sane. 8M L.I. 122 and 22 Mad. 
2b7. Poll {Sesitagiri J.t KuNHi KoYA 

Haji r Pamxka Vittii A^san Hava. 

62 l.C. 477 : 3b M.L.J. 188 : 26 11 L.T. 191. 

-&• 26. 35. find 61. Ait. SSSeope of— 

Lease for U n yturs on condtitvn of dividing pro¬ 
fit if tries flattltd i?>i the land. 

Whi 1 e a land u as lea ed lor Ih \ears lor b< ing 
plantco witii trees, on cond tion that at the tnd 
ol ilu tciin tile trees pianled shtu d be cnl and 
sold ai'd tlie ptoliis < 1 sale di'ided, deducing 
c.Npenses i ( culling, elc. Hild, that as the \ulue 
of tin subiect in.ilu r was III t one \vi ich cou'd 
not be asccitiiMieJ at dale of the cX'Cuti^ n of itie 
docun ent. S. 2(>d'd not app!\ to il and il was 
not lialle to stamp dll y J tt Stitnvaso Aiyan- 
gnr, J The d».c«meni was an assignnunt ot the 
land lor a term in ccmideiauon ol recoveiing 
nal the proceeds if tt>e lievs wrhen ihey were hi 
fo- cutting and was tliciefoie n. t I able to stamp 
duty. 1 he di ci inti t heingadmit cd m ccidence 
could not te called in quesuon in appe‘^1 except 
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under S. 61, Stan p Act. {Abdur Rahim and 
Srinivasa Aisangar^ JJ.) KoNdape Seshayya 
V. Gkandhi Venkata Subbayya. 391.0. 448 : 

31 M L J. 234. 

— 8b 26 and 36— Miring lease—Royalty 
in excess of amount covered by stamp—Penalty. 

S. 2o ot the Act is subjeci to and governed by 
S. 35. and a lessee under a mining lease is enti¬ 
tled upon pa\nient of the penalty to recover the 
royalty rr- vided for in the lease even though the 
amount claimed is in excess of the amount 
covered by the stamp U'^ed in the lease. 3 Mad. 
342 ; 10 B m. 239 : 9 Bom. L. R. 122, Ref 
There’s nothing in S. 35 which necessarily ex¬ 
cludes its operation from cases covered by S. 2b. 
It would be a strange result, if an instrun ei>t 
beaimg no ^tamp a d thetefore not admissible in 
evidei'ce under S. 35. could be validated by pay¬ 
ment ot penalty under tht* proviso of that section, 
wtiereas a bin ilar ins >ument bearing a stamp 
and t> e>elore admissible and ei forceable to a 
limited cx ent could in no case be fully ei>foi ced 
even by paying the penalt>, or admiiteo in evi¬ 
dence lor p’oving the full extent of the contract 
entered into between the parties. The Stamp 
Act IS not based on public pol cy, but it intends 
to pioiect the revenue by excluding proof of the 
bargain by an instrument unduly stamped. By 
denying the benefit ol S. 35 m the case of mining 
leat^es lequiring an uti stamp, when the 

value can only be estimated, the State would gain 
nothing but w( uid suffer loss S. 35 provides 
the n'cans by which, in the case of estimate 
proving debcienl, the revenue can be amply pro 
tccted and the terms oi the bargain can be proved 
and gi'tn efftet to. {Miller. CJ. and Mullick^ J ) 
Kumar Braja Mohan J)Inuh v. Lachmi Nakain 
AgaKWALA. b8 i. C. 99 : 1920 Pat. 2«9 : 

8 XT. P. L B. (Pat.) 216 : 6 Pat. L.J. 66t) : 

1 Pat. L.T. 719. 
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-Sa, 82. 87 and 67— Collector's certificate 

— Finality of 

Collector's certificate under S 42 of (he Stamp 
Act is final as ihe admissibility in evidei.ceof 
a document and the Court has no pow er to revise 
the Collector’s action except as provided by 
S. 57 of ti>e Siamp Act. {Stanyon and Skinner^ 
A.J.CS,) TUKARiiMl'. PONAJI. 

10 I. C. 702 : 7 N. L. E. 26. 

— - Ss. 83 and 40— Value rot given in docu¬ 
ments — Cvllecinr cannot investigate value {or the 
purpose of tmfroxing. 

The Collector cannot investigate with an inten¬ 
tion ol comrr< mise of a de< d which is sdet-t as 
regards such a V alue and ihtreiore does i ot re- 
quiie any stamp. Nor can he (ause it to be 
stamped with refertnte to the value sc ascertain¬ 
ed \Piggott. Gubui Piosad and Lindsay. JJ.) 
Mahomed Muzaffar Ali, In the matter of. 

44 A 339 ; L. B 3 All. 89 : 

20 A. L. J. 161 : lb22 A. 82. 

8 . 33— Jurisdiction of Court to impound 
doiument—Civil procedure Code, O. 7. R 14. 

Ill a suit for recovery c£ n»oi ey on a bat chitta 
which has to be prcouced along with the plaint 
under O. 7, R. 14, C. P. C., a bound v( lun'<e con¬ 
taining this hat chitia along with others waste 
be produced in Court. 1 he Couri fii ding that the 
tat chitia on which the claim was founded and 
m5»ny otter documents had not been properly 
siarrvped, impi unded the whole volume under 
S 33. Held, that the Court could not impound the 
hat chittas other ihan the one on which ihe rlff.'s 
claim was based as they were riot produced nor 
came be«ore it in the performance ol iis duties. 
25 Mad. 528. Dist. {Mookeijte and Cuming JJ ) 
Sashishi Mohan Shah v. Kumud Kumar Biswas 
21 C.W.N. 246 : 36 l.C. 415 : 27 ''.L.J. 626. 


_- 8b. 26 and Zb—Mortgage—Running ac¬ 
count. 

Iw mortgages creating a charge in respect of 
rDoning accounts, the n aximum fixed is the 
value of the subject-matter lor the purposes oi 
the Stamp Act- {Iwomey.C.J. and Ormond J.i 
Chetty Firm v Maung Aung Ba. 50 l.C. 303 . 

9 L.B.B. 217 : 12 Bur. L. T. 1. 

- 8. 26 and Sch I Art 6— Scope. 

The section deals w.ih the amount of interest 
allowablf^ after a docuu.ei t is admitted, but 
does not refer to its admissibility. (Abdur Rahim 
O. C. J. Seshagttt Aiyar. J.) Muthiah 

Chetty v . Kothandahamaswami ^’AlDu. 

(1016) 2 M.W.N. 221 . 85 1. C 864 : 

4 L. W. 4’i2 : 31 M. L. J. 347 

_^Ss. 30 and Zb-Receipt of money by Money 

refusal by the payee of a Money Order 
to give receipt lor the sum fcnt bv the reini ler 
would not constitute an offence under S. 65 ol 
the Stamp Act ar d S. 30 of the Act dees not re¬ 
quire a person rtctiving money to specify the 
oartici lar purpose of payment. (Richards. C. J. 
and Bantrjee, J.) Balmukand v. Emperor. 

34 All. 192 : 13 tr. L. J. 122 : 13 1. C. 778 : 

9 A« 97* 


D—VoL 


Ss. 38 and 36— Procedure under^Cri- 
minal Courts. 

Under S. 33 it is optional to the Magistrate to 
examine or impound the lost'umerit if ii appears 
to be insufficiently stamped. But the prohibition 
contaii ed in the first part of S. 35 that no instru- 
menr chargeable with any duty shall be admitted 
in evidence for any purpose or acted upon unless 
it is duly stamped, does not arply to proceed¬ 
ings in a Criminal Court. (Chitty and Btachcroft. 
JJ.) Jagannath Kahatgir V . Deoki Nandan. 

29 I. u. 671 ; 16 Cr. L. J. 643. 

--S. 35. 

See also Promissory Note. 

-^——8. 85 —Document acknowledpmg exis¬ 
tence of debt—Rot admissible viihout stamp. 

Tbe documem ii question w as in the ferm of a 
letter on a priiiiedtorm in a book kept bv the 
plaintiff. A carbon copy was taken irom it and 
given to the debtor (the defendant). Ii was ad¬ 
dressed to the defer dant and after mentioning 
certain credits at>d debits corcluded w ith the 
siajeineni that a sum of Rs. 6.001 was doe to the 
I laintiff fr<'in tte defendant. This was signed 
by the deferdai t. Hel''. that the document 
was an acknowledgment and was inadmis¬ 
sible in evidence without the stamp required 
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by Art. 1 of the Stamp Act. {Ryves and Daniels, 
JJ t Ram Das v. inayat ullah. 

45 A. 874 : 21 A. L. J. 263 : 
9 0 and A. L. K. 404 : L. B. 4 A. 174 ; 

1923 All. 297. 

-8. 35— Private International Law. 

A promissory note was executed in favour of 
the Nawab ol Ranipur as such on an unstamped 
paper the laws in the state not requiring any 
stamp ; held, that the promissory note was ad¬ 
missible in evidence in a British Indian Court as 
valid instrument according to Indian Stamp Act. 
{Stanley, C J. and Griffin, J.) Amina Begam v. 
Nawab OP Ranipur. 33 All. 571 

10 I. C. 247 : 8 A. L. J. 666. 

--S. Zb^Promissory note — Executed out¬ 
ride British, India—If can be sued ufon. 

If the law of a foreign country where a docu¬ 
ment was executed, simply provides that it shall 
not be admissible in evidence if not properly 
stamped, it can be sued upon in a British Court. 
But if the foreign law provides that the agreement 
embodied in the document is void for want of 
proper stamp then it cannot be sued upon in 
a British Court. (Batchelor, C. /. and Shah, /.) 
DHONDIRAM CHETEA BHUJ o. bADASUK SABA- 
TARAM. 20 Bom. L. B. 464 : 46 I. C. 174 ; 

42 Bom. 522. 

-Ss. 35 and 37— ’Promissory note stamped 

with four quarter anna postal stamps—Stamps 
of improper description. 

A demand promissory note stamped with four 
postal stamps of a quarter anna each, is not duly 
stamped and not admissible in evidence under 
S. 35 nor can the stamp be treated as a stamp of 
improper description within the meaning of 
S. 37 of the Act. (Scott, C. J. and Batchelor, J.) 
Venkatakaman Ganpa Hedge v. Shankaka 
Nakayan Bhat. 42 I. C. 947 : 19 Bom. L. R. 862. 

-8- 35 — Prohibition against documents 

chargeable with one anna. 

The insertion of term for the payment of 
monthly interest on a document which is other¬ 
wise a promissory note, is altogether inconsistent 
with the local notion of a promissory note and 
so the document is not inadmissible under S. 35 
(Beaman, J.) fratap Chand Gulabchand v. 
PURSHOTAU Das Maui. 

33 I. C. 366 : 18 Bom L. R. 124. 

-Si. 36 and 36 and Sch I, cl. 6 (o)— 

tration—Award — Submission not stamped — 
Effect of Suit to set aside award — Objection. 

The parties to a pending suit agreed in writing 
to submit their disputes to arbitration under the 
order of the Court. The arbitrators gave their 
award in favour of defendant. The plff. sued 
to set aside the award on the ground, inter alia 
that the document containing the submission to 
arbitration was not stamped. Held, that the sub¬ 
mission having been once admitted by the arbi¬ 
trators in evidence, its admissibility on the ground 
of want of stamp could not be questioned by any 
of the parties thereafter. Tbe award wai there¬ 
fore valid on that ground. Once the instru- 
.mcnl WAS. ♦idmitled in evidence, it was for 
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all legal purposes as good as it was stamped. 
(Sanderson, C. J. and Richardson. ].) Rung Lal 
Kaloo Ram h. Kbdar Nath Keswarlal. 

27 C. •«. N. 513. 

-8. Zb— Unstamped Hundis. 

Where certain hundis sued on were rejected 
as being insufficiently stamped. Held, that the 
plffs. were entitled to sue for the consideration. 
(Chitty and Btachcroft, JJ.\ SuDHlR ChandRA 
Das V. Gobinua Chandra Roy. 

45 Cal. 538 : 41 I. C. 603 : 21 C. W. N. l043. 

--S. Zb—Shohjog Hindi. 

A Shohjog Hundi attested by a witness being 
a bond within the meaning of the Act, is admis¬ 
sible on compliance with the conditions laid 
down in S. 35 (u). (Mookerjee and Roe, ]],) 
Keshari Chand v. Asharam. 

22 C. L. J. 209 ; 33 I. C. 250 . 19 C. W. N. 132t 

;-S. Zb—Promissory note inadmissible 

in evidence—Suit on original consideration. 

Where a promissory note is inadmissible in 
evidence under the law. a claim based on the 
original consideration may be enforced, pro¬ 
vided it has not merged in the note. The loan 
itself implies a promise to repay. {Mookerjee 
and BeacHcroft, JJ.) Ham Bahadur v. Dasura 
Ram. 19 I. c 840 : 17 C. L. J. 399. 

-S. 36, Sch. I, Art. 5— Document stamped 

in accordance with practice. 

Documents which have been stamped in ac¬ 
cordance with p.'actice which has been recognis¬ 
ed by the High Court for long lime, though not 
strictly legal, will be held to be duly stamped. 
{Jenkins and Woodtoffe, JJ.) Baunath v. 
Ahmed Musaji Saleji, 

40 Cal 219 : 18 I. C. 978 : 17 C. W. N. 395. 

3s. 35 and 36— of document 
by trial Court — Penalty—Admission not to be 
questioned in appeal^ 

Whore a document alleged to be a promissory 
note has been admitted in evidence by the trial 
Court on payment of a penalty, the admission 
cannot be questioned in the Court ol Appeal 
however erroneous that addinission might have 
been. {Shadi Lal, C. J. and Abdul Qadtr, J.) 
Mera Ram v. Mt. Pkem Kaur. 1921 tab. 143. 

;-8. 36—/fisu)7ici«n//> stamped document 

is not admissible. 

Document not insufficiently stamped is not ad¬ 
missible in evidence for any purpose whatever. 
{BrOiXdway, /.) JoTi Prasad v. Bru Raj. 

62 P. L. B. 1922 :4 U. P. L. B. (L) 97 : 

1923 Lab. 29. 

-8- Unstamped document —Srcunrfnry 

evidence of, not admissible, 

S. 35 of the Stamp Act does not cover the case 
of a copy Ola document. Where the primary 
evidence is inadmissible, secondary evidence of 
that primary evidence can be in no better posi* 
tioii. 18 A. 205 Ref. A clerk of the Court cannot 
admit a document in evidence ; that is a duty re¬ 
served for that Court. {Le Rossignol, J.) Rahim 
Uakhsh V. Mahomed Ayub. 

1922 Lab. 864. 
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—^-S 36— Unsiatnj)ed bond—Secondary tvi- 

dence of, not admissible. 

A suit was filed on an unstamped bond. A 
Copy of the same was compared with the original 
by the court clerk, certified to be correct, filed 
in court and then the original was allowed to be 
taken away. Subsequently it was lost. Held, 
production and presentation of a docu¬ 
ment are not identical with admission and 
secondary evidence of the contents of an un¬ 
stamped document, which has been lost or 
destroyed, can under no circumstances be allow¬ 
ed. 23 Mad. 49 Foil. Where the primary evidence 
itself is inadmissible, secondary evidence of (hat 
primary evidence can be in no better position. 
{Shadi Lai, C. J. and Harrison. J.) Muhammad 
Ayub V. Rahim Baksh. 3 Lsh. 282 : 

5 L. L. J, 172 : 1922 Lah. 401. 

[On Appeal from 1922 Lab. 354] 

--S. 35 — Insufficiently stamped Hundi — 

Secondary evidence not admissible. 

Where a Hundi being insufficiently stamped 
becomes inadmissibile in evidence. No second¬ 
ary evidence of the transaction can be given. 
(Chevis and Harrison. JJ.) Chanda Singh v. 
The Amritsar Bank Co. 

66 I. C. 201 : 2 Lab. 330. 

■-S. 35 — Evidence — Receipt for bricks 

supplied—Whether a pro-note — Evidence. 

Under a contract to supply bricks, bricks were 
supplied and each time they were delivered, a 
receipt was signed by the deft, showing the 
amount of bricKS supplied, rate to be charged and 
the sum chargeable. Held, that the document 
was not a pro-note but a mere receipt for bricks. 
Even in case of the paper being inadmissible for 
want of stamp, the plfi. could prove the supply 
of bricks and the amount due aliunde. {Robertson, 
J ) LEHRIA V. Ahamed Din. 103 P W. B. 1913 : 

19 1. C. 436 : 174 F. L. B. 1913. 
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1 - S. 35— Promissory note unstamped — 

Suit on original consideration. 

Where a promissory note executed in settle¬ 
ment of accounts between the parties is invalid 
for want of stamp, ihe plff. could get a decree 
on tbe previous settlement of accounts and the 
oral agreement to pay. {Seshagiri Aiyar, /> 
Saminatha Pathan V. Radha Krishna Pathan 

23 1. C. 85 : 16 M. L. T. 243*. 

—I-S. 36— Pronote unstamped —Decree on 

original const deration. 

Where a promissory note is inadmissible in 
evidence tor want of stamp, it is not permissi¬ 
ble to grant a decree on the original considera¬ 
tion when there was no independent obligation 
lo pay apart trom the note. 10 Mad. 94; 17 
M. L J. 126 Rel. [Sadasiia Aiyar and Spencer, 
JJ.) Muthu Sastrigal V. Viswanatha Pandara 
Sannadhi. 38 Mad. 660 : 14 M. L. T. 620 ; 

(1914) M. W. N. 58 : 21 I. C. 864 : 26 M. L. J. 19, 

--S. Zb^Cnstamped pro-note. 

If a loan and the pro-note are contemporane¬ 
ous and form part of one transaction, no suit 
passed on the original consideration is maintain¬ 
able if the pro-note is inadmissible for insuffi¬ 
cient stamp. {Benson and Sundara Aiyar, JJ.) 
Chinnappa V. Muthuraman. 10 I. C. 669*: 

9 M. L. f. 281.’ 

-S. 35— Original instrument lost — Whe- 

iher a copy of it can be validated by paymnit of 
penalty. 

Under tbe Stamp Act, 1899, only the original 
unstamped instrument can be validated by the 
payment of the deficit stamp duty and penalty 
and then received in evidence. The section does 
not apply wheie the original is lost. {Mttra, A. J. 
C.) Pentayya V. Kesho Rao. 66 1, C. 249 ' 

16 N. L. B. 68.' 


•8. %b—Unstamped original — Copy, not 
admissible on penalty. 

A copy of an unstamped original cannot be 
admitted in evidence on payment of the penal¬ 
ties which can be recovered in respect of the 
driginal. 23 Mad. 49 : 30 Mad. 386 : 17 Mad. 473, 
Foil. {Reid, C. J. and Rattigan, J.) Nanak 
Chand V. Muhammad Afzal. 33 P. B. 1913 : 

11 P. L. B. 1913 : 16. I. G 950 : 

279 P. W B. 1912. 

____ 8. 35— Hundi — Admisstbiliiy—Objection 

to, when to be raised-^Document exhibited, 
'where a docment was marked as an exhibit 
without a note that it was admitted in evidence 
and it appeared that it was admitted in evidence 
tentalively, objection can be taken as to its 
admissibility at any later stage of the suit on the 
ground that it was not properly stamped. The 
presiding Judge was not precluded from consider¬ 
ing the point at any time before giving judgment. 
12 M. L. J-351, Dist. A hundi, the stamp on 
which was not cancelled at the time of its execu¬ 
tion is not admissible in evidence. {Robertson 
^nd Rattigan, JJ.) S«ndara Das The 
People’s 'Bank of India. 169 P. L. B 1913 t 

people b DA ^ 


-Ss. 35 and 86— Acknowledgment un¬ 
stamped—Admitted in evidence — Limitation, 

An unstamped acknowledgment is inadmissible 
in evidence even to save limitation. 18 Bom. 
64, Dids. 21 Bom. 201, Foil, * Admitted in 
evidence’ means finally admitted after considera¬ 
tion, or after consc’ous application ot the Court’s 
mind to the question. 12 Bom. L R. 466 Foil. 
{Batten, A. J. C.) Sita Ram v. Thakurdas. 

60 I. C. 781. 


— -S. 36 —Adhesive stamp not cancelled — 

Admissibility. 

Where a document which must be stamped 
bears an adhesive stamp but the stamp is not 
cancelled, the document is not admissible under 
S. 35. {Jwala Prasad, J.) Barham Deo Rai v. 
Ram Kishun Mahton. 60 I. C. 662 ■ 

3 Pat L. T. 184* 

--S. 36— Bond—Document stamped with 

one anna—If unstamped or insufficiently 

St amped. 

Where a document was in reality a bond, but 
was apparently intended to be a promissory note 
and as such bore only a one anna stamp, in levy¬ 
ing the penalty it should be treated only as 
insufficiently stamped and not unstamped. Merely 
because the stamp happens to' be of the^ wrong 
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kind, the document should not be treated as 
whoilv unstamped, J.) The Collector 

OF Rangoon v. Abdul Kahman Sikcar. 

11 L . B. a. 816 : 1922 L. B. 27. 

-S. 35— Suil to set aside awatd not duly 

stamped Plff. whether liable to pay dcftcicucy 
and penalty. 

Where a plFf. sues to set aside an award on 
the ground ol misconduct of the arbitrators ; the 
pltf. camiot be called upon, il it is iound that the 
award is not duly stainped, to make au the 
deticicncy in the stamp and to pay the penahv 
undCf S. 35 of the Stamp Act In such a case the 
plff. is seeking not to act on the award but to 
prevent its being acted upon. It need not even 
be put in evidence if the allegations of mi'^con- 
ducr can be proved wirhout looltrng into it. (1838) 

4 M. and W. 361. Kcl. on. [.McColl, J. C ) Ma 
Shwe Pu. V. Maung Po Dan. 

2 U.B R. (1916) 146: 39 I.C. 382 : 11 Bur. L. X. 17. 

-S Zb~~lnsuiftcienily stamped died, 

A plff. having no cau>e ot action apart irom an 
insufheiently stamped pru-notc, cannot succeed 
at all, cveo though he does nut sue on the Oi<ic 
and the deft admits eXncuiion thereof. 2 L. B. R. 
333, Kel. upon. t Twottioy, J t Ballv Singh v. 
Bhugwan Dass Kalwak. 7 L, B. R. lol : 

2o I. C. 975 : 7 Bur L, T. 95. 

•-8. 35 —Document unstamped — Inadmis¬ 

sible in evidence—Dtcree or original consider¬ 
ation. 

The question whether a loan was given and 
taken, can in certain cases, such as those of 
collateral security, be di»tinguisiied from the 
question of the terms of the loan and of its re- 
payment and where it can be so distinguished, 
even it the document embodying the terms of the 
loan is inadini'<6iDle for want of stai)>p, the lender 
may fall oack and sue upon ihe loan itselt and 
prove It by other evidence. The basis of such an 
action is not the document, but the doctrine oi 
equity lha' a person who has received a sum of 
money fr.iin another for a considerati n which 
has wholly failed should return the money to tuc 
payer. 23 C 861; 2^ B. 3riU; 34 A 158; 16 I. C. 33 
Kef. [Kennedy^ J. C. and AJadgaoukar, A J.C) 
Nakaindas v. Jassom vL. 66 1 C. 37 : 

15 S. L. E. 135 

-8. 36 —Submission to arbitration—Stamp 

A contiact containing the submission to arbt« 
tratioQ is not invalid in deiauU of an cight-aonas 
stamp under S 36 {H-tyward, A. J. C.) Kikm or 
Takachand Gansham Das v. Louis Dkkyfus & 
Co- 35 I. C. 449 : 

10 8. L. E. 14. 

-8- —Unstamped promissory note — Ex¬ 
ecuted outside Brttiih India. 

A promiss.irv note executed outsi le British 
India is admissible in evidence though unstamp* 
ed, bui is liable lo dutv b.^tore admission. tPratt, 
J. C, and Boyd^ A. J. C ) Kam Singh v. Parumal. 

32 I. C. 582 : 9 8. L. B. 150. 

■-*-8- 86— Sta*^p—Presumption as to. 

Where the original of a compromise pe'ition 
creating a mortgage, on the strength of which 
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a decree of Court is made, is lost, and a certified 
copy of the petition is hied, the presumption 
ari>es that the original petilinn was pr perly 
stamped. {Mr, Ameer Al‘ ) Ahmi-d Raza v. 
Abid Husain 38 All 494 : 43 1 A. 264 : 

18 Bom. L. E. hOk : 14 A. L J. 1099 : 

20 M. L. I. 441 : 24 C L. J. 504 : 

(1916) 2 M. W. N- 548 : 2i C. W. N. 266 : 

5 L, W. 163 : 39 I. C. XI : 

1 Pat. L, W. 90 (r C.). 

[Affirming 19 I. C. 445 : 11 A. L. J. 506.] 
-S. 36 —Document admtttcd-’Admissibility 

whether can be questioned subsequently. 

Once a document is admitted in evidence no 
luithcr question can arise under the stciion as 
to its admissibility < n the ground that ii was not 
duly stamped. [Guffin and Ryves, JJ.) Abid 
Husain v. Ashgar Husain. 11 A L. J. 106 : 

19 I. C. 445 : 

[Affirmed on appeal 

39 I. C. 11 : 38 All. 494 (P. C.) 

•—-8. 86 —Admission of doctiment tn evi- 

dencc^Adr.iissibiliiy not to be questioned on 
appeal. 

When a document has been admitted in evi¬ 
dence in the (rialCouit, u cmiot be called in 
question in the same suit on the ground that the 
document was nut duly stamped 13 B. 449; 18 fi. 
737 Hcf. {Macleod, C. 7, and Crump, J.) Bala 
RaOHU DHANWADR V. bHlKU Genu. 

25 Bom I. B. 450 : 1923 Bom. 412 (8) 

■ —-8. 36— Applicability—Document execut¬ 

ed before the Act. 

S. 36 of the Act is applicable to documents 
executed before the Act and the admiss on of 
such a document in evidence cannot be sub* 
sequentl) objected to on ihe ground that it was 
insufficiently stamped. {Teunon and Newbould^ 
JJ ) Nilratan Mitka V. Abdul Gafuk Gazi. 

69 I. C. 3 : 32 C. L. J. 78. 

8. 36 —Admission of document—Question 
not to be raised. 

Where the Court of first instance admits x 
letter of hypothecation in evidence, the High 
Court is precluded from taking exception to it 
as being insufficiently stamped. Held also, that 
it did not lie in the mouin ot executant of ihe 
letter or his heirs who was responsible lor the 
proper stamping of the document, to plead that 
the contract was not binding upon him because 
he had succeeded in ddrauding the Re venue 
authorities. [Chitty and Punton^ JI.) Biswanath 
Bhattacharjke V. Gobinda Chandra Das 

23 C W R. 534 : 61 1. C. 88 : 29 C. L. J 305. 

-S. -.Acknowledgment if should be 

I stamped when signed — AdwiSiiio«~ 06 |cc/io«. 

An acknowledgment that a certain sum of 
I money is due. should it signed bv the party, he 
duly stamped under the provisions of the Ii dian 
Stamp Act. An unstamped acknowledgment 
rpce received in evidence cannot be rejected after¬ 
wards in view of the provisions of S 36 o 
the btamp Act. (Mookerjee and Beachcroft^ JJ. 
SiTARAM V. Ham Fro3ad Ram. XI C. W M. $97 

82 I. C. 966 : l9 C. L. J. 67 
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-S. 36 — Document held admissible by 

single judge in Htgh Court—Not open to question 
in Letters t*aient appeal. 

Wnere a judge of ihe High Court silting 
singly dit^eted from the couit below and held 
a document was admissible in evidence and on 
that baais remanded the suit he in effect admitted 
the d.icufneni tu evidence and bis decision cannot 
be questioned further. A Letters Haient Appea) 
is a stage in the suit within meaning of S. 36 
Stamp Act. [Shadt Lai, C. J. and Martineau, J ) 
Bru Raj Saran v. Joti Prashad. 1923 Lah. 657.^ 

-S 36 —Appellate Court — Powers. 

Where the trying Court treats an unstamped 
document as agreement and collects penalty and 
duty thereon erroneously, the Appellate Couit 
cannot correct the error by virtue of S, 36. [Old- 
field and Hughes 77.1 Venkatrama Ayyar v. 
CllELLA PiLLAl. 62 I. c. 607 : 40 M. L. J. 479. 

--- -8. 36 —pro-note with stamp not duly 

cancelled—Admtsstbtli ty. 

A pro-note with a stamp not duly cancelled 
was admdled in evidence in an ex parte trial but 
the ca; parte trial was set aside and theprj- 
eecdings were commenced afresh. HeldsXhSki the 
ad ni''Sibiliiy of the pio-note in evidence could be 
attaciced after the ex parte trial was set aside. 
S, >6 applies only where what is in evidence is 
sougnt to be expunged by a party objecting that 
the evidence is wrongly admitted. S. 36 really 
la\a down a rule preventing only the exclusion 
of what already is in evidence in the proceedings. 
But where ihe document would not be regarded 
as being in evidence already, this section, it is 
<ieeined, has no application, [oundara Aiyar, J.) 
SOLAMALAI MUDAUAH V. VADAMAL*! MuTHIRAN 

12 M. L. T. 122 : 16 I. C. 96 : 23 M. L. J. 273. 


,, Document—Insufficiently stamped 

_ Admission by trial Court—Not to be questioned 

in revt'iion. 

Where a deed of release alleged to be ineuffi 
cientiy stamped has been admitted in the case by 
the trial C«')urt, the High Court cannot question 
its admissibility in revision. [Prideaux, A. 7. C.) 
Krishnaji V. SuKHDEO. 1923 Nag 284- 


___.s. ZZ—Admission in evidence — Subse¬ 
quent rejection not proper. e 

It i? contrary to the express provisions of S. 36 
of the Stamp Act to reject a document which has 
once been admitted in evidence on the ground 
that it ought to have been stamped. t/?oss, 7.1 
DASi Chamar V. Ram Autar Singh. 1923 P. 404. 


_S. 36— Admission—Meaning. 

The w ltd *ad«nission^ in S. 36 includes the 
divine of a decree. The term “acting upon'’, is 

» - ® --J [McColl, 7 C.) 

33 I. C. 695 : 
8 Bur. L. T. 290. 


gIVlUc —-- - ^ 

wider than ihe word “admission 
Ml Ml Vs SOHAN SiNGH. 


-S 36— Admission by first Court — Appel- 


lai£ Court, interference by, ... 

^ An appellate Court should 

on the ground ihat a document which the first 

has admitted in evidence was unstamped or 
"’sufficfenriv stamped ; all it could do would be 
to impound the document and send it to the 


Collector to levy duly and penalty. {McColl, /. C.> 
Ml Ml V. 60HAN Singh. 83 1. C. 595 : 

8 Bur. L. T. 290. 

-S. 37 —Certificate by Collector. 

Endorsement on pro-note b a Sub Collector 
that the penaltv has oeen levied, is not a certifi- 
caie within S. 37 of the S amp Act that the pro¬ 
note is duly stamped. 23 Ali. 233 : 19 Bom. L. 
R. 862 Cons. \PhiUips, J.) Kamakshi Ammal v. 
SUBBARAYA Chetty. 62 1. C. 768. 

- 8. 44 -Scope of st imp duty and penalty 

—Joint executants — Contribution. 

S. 44 is only iuteoded to give a right to an in¬ 
nocent party, to recover the duty and penalty he is 
obliged to pay, from the person or persons guilty 
of default. A co-executant cannot, therefore, claim 
contribution from his co-executants, y^adastva 
Aiyar and Phillips, JJ ) Raman Chetty v. 
Nagappa Chetty. 31 I. C. 286 : 2 L. 1024. 

-Sb. 56 and 57 — Document not in existence 

— Reference. 

Under S. 56 of the Stamp Aci, 1899. ihe High 
Court can deal only with those instruments 
which are already in existe' ce and which have 
been the subject of action by the Collector. [Knox, 
Chamier and Ptggott, 77 ) Stamp Reference, 
in re. 18 A. L. J. 47 : 27 I. C. 601 . 

37 All, 126 (F.B.) 

-Ss. 57, 38 and 40— Refirence — Certifi¬ 
cate by Collector after levy of deficit duty. 

A Collector acting under S. 40 (1) of tne Stamp 
Act, levied the deftcit togetoer with the penalty 
provided by law and end rsed ihe fact on the 
document. The Board of Revenue then referred 
to the High Court under S. 57 of the Act the 
question as to the stamp duty if any, payable ou 
the document. Held, that the High Court had no 
jurisdiction to decide tue question. 25 Mad. 752, 
FolL [Enox.A.C.J Rapque and Piggott,JJ.) 
Kub Chand, in ihe matter oj. 40 All. 128 : 

47 I. C. 299 : 16 A. L. J. 49 [F. B.) 

-S. 67— Pro-note hy Court of Wards in 

acknowledgment of previous debt. 

When a Court i«f Wards, which has power to 
give an acknowledgment of an exi’iting debt, 
authorises a promissory note to be executed, the 
note could in any event be used as an ac- 
knowledgmenr of the pre-existing debt. [Fletcher 
and Richardson, 77.) Rashbehary Lal Mandar 
V. Anand Ram. 34 I. C. 205 : 43 Cal. 211. 

-S. 61 — Document not duly stamped — Ad¬ 
mitted in evidence—If can be questioned later. 

Where an instrument has been admitted in 
evidence, such admission should not, except as 
provided in S. 61 of the Stamp Act. be called in 
question at any stage of the same suit or proceed¬ 
ing on the ground that the instrument has not 
been duly stamped. [Frideaux, A. J. C.) Raje 
Udajiram V. Rajeshwar. 19^3 Nag. i09. 

- 8. 62 — Offence — Infention, 

For a conviction under S. 62 of the Stamp 
Act, proof of a dishonest intention to evade 
payment of stamp duty is essential. [Piggott 7 ) 
Kanhaiyalal i>. Emperor. 21 Cr. L. J. 64 : 

54 1. C. 406 : 1 U. F. L. B. (H C.) 186. 


1563 


CIVIL DIGEST, 1911—1923. 


1564^- 


STAMP ACT (U OF 1899). S. 02. 

-6, 62 —Conviction under—Unstamped 

receipt. 

A conviction under S. 62 of the Stamp Act for 
filing an unstamped receipt, when it was quite 
evident that the accused had do inteotion of 
evading the provisions of the Stamp Law, cannot 
be sustained. The Act itself provides for the 
levy of penalties in such cases, but not for a pro¬ 
secution. {Bticknill. J ) Nemai Charan Sahu V. 
Emperor. 1921 Pat. 173 : 22 Cr. L. J. 766 : 

3 U.P.L.R* (P) 38 : .64 I. C. 2»6 : 2 P. L.T. 623 

—S. 62— Granting of unstamped receipt — 
.Vo crinunal’jntent—No offence. 

Under S, 62 there < an be no prosecution of a 
person who has granted an unstamped receipt in 
the absence of any criminal intention to evade 
the provision of the Stamp Law which itself pro 
vides for the payment of the stamp duty and 
penalty. (Buckntll, /.) Nemai Charan Sahu v. 
King-Empbror. 1921 Pat. 173 : 

3 U. P. L. B (Pat.) 38 : 64 1. C. 286 : 

22 Cr. L. J. 766 : 2 Pat. L. T. 623. 

S- 62 (b). Soh. I. Art. 6^—Voucher by one 
servant to another—Money received on behalf of 
master—If receipt. 

Where a servant received money from a co¬ 
servant for paying it to his employee’s creditor 
and gave a voucher therefor. Held, the amount 
was simply a memorandum not executed for 
consideration and not amounting to a receipt 
requiring stamp of one anna. (Lindsay. J. r.) 
SHADif-AL V. Emperor. 18 Cr. L. J. 966 : 

42 1. C.328 :4 0 L. J. 490. 

-S. 62 (b) and Soh I, Art. 3&—Amatdustak 

—Mo rent fixed—Conviction under S. 62(6'_ 

Schedule — Scope. 

The schedule to the Stamp Act must bo treated 
as exhaustive. An agreement for a lease where¬ 
by no rent is reserved and no premium paid or 
money advanced is not included io the schedule 
and tlierofore does not require a stamp. The 
executant of such a ducument cannot 
be convicted under S. 62 (b| of the Stamp Act 
(Roe and Jwala Prasad. JJ.) Sunder Kubr v 
Emperor. 17 Cr. L. J. 493 : 20 C. W. N. 923 : 

8 Pat. L.W. 78 : 361. C. 17^: 1 Pat I. J. 366. 

S. 62 {2}—Unstamped award—Arbitrator 
signing is liable to prosecution. 

Not only persons who execute an instrument of 
partition but also those who sign it otherwise 
than as witnesses are liable to prosecution, if they 
append their signatures to an instrument which 
it not duly stamped. Where the arbitrators sign 
cd an instrument of partition otherwise than as 
witnesses, they are liable to prosecution because 
they put their signatures to a dutiable instrument 
which had not been duly stamped. (Dalai, A. J. 
C.) Emperor v. Puttoo Lal. 

24 Cr. I J. 692; 9 0. & A.L R, 878. 
~ 69, Sch. I, Art. 8— Petition to Cou^^t — 

Compromise of suit—Agreement—CourLfee label. 

A document informing the Court of an agree¬ 
ment into which the parties had orally entered I 
out of Court to compromise a suit, and praying/ 

for a decree in terms of agreement, requires 


STAMP ACT {11 OF 1899), Art. 1. 

Ordinary Court-fee label, and not a general stamp. 
(Tudball and Piggott, JJ.) Ram Saran Lal v. 
Emperor 40 All. 19; 19 Cr. L. J. 48: 

42 I.C. 1008 : 16 A.L.J. 846. 

-3. 6^—Failure to stamp document — 

Fraudulent intent. 

Mere non-payment of a full stamp duty is not 
enough to make a person liable for prosecution 
under S. 64 ol the Act. Prosecution must estab¬ 
lish a fraudulent intention on the part ol the 
petitioner. (Chiity and Smithcr, JJ.) Brojendra 
Bakshi V. Emperor. 45 I. C. 276 : 

19 Cr. L J. 615, 

-8. 64 oilier act,” Meaning- 

Document insufficiently stamped. 

The words “any other act" in Cl. (c) of S. 64, 
mean an act of the type specified in Cls, (a) and 
(b| ; the mere fact that a person puts a stamp on 
the document, which he knows is not of proper 
value cannot bring the case within Cl. (c) of the 
section. 23 Mad. 155 Ref. (Sanderson, C J. and 
Richardson, J.) ChaGmal Chopra v. King- 
Emperor. 44 Cal. 321: 24 C. L. J. 441 : 

17 Cr. L. J. 466 : 36 I. C. 146 : 

21 C W. N. 348. 

-S 66— Collector's sanction necessary 

under S. 65. 

Sanction of the Collector is essential before a 
Magistrate could try an accused under S. 65 of 
the Siamp Act. 9 Bom. 27. Foil. (Shah Oin, J.) 
Emperor v. Ramji Lal. 38 P. W. B. 1916 Cr.; 

16 Cr. L. J. 787 : 31 I. C. 643 : 

31 F. B. 1916 (Cr.) 

-6l 66 (c) and 62 (b)— Essentials of 

offence. 

The main question in a case under S. 68 (c) of 
the Stamp Act is whether the act complained of 
is a device intended to defraud the Government 
of duly payable in respect of a document. Where 
in an application for a loan ihc person recem- 
mending wrote "I guarantee payment" and the 
Bank Manager approved of the application and 
recommended grant of the loan. Held, that the 
words‘I guarantee payment’do not amount to a 
completely executed security bond and the man¬ 
ager could not be deemed to have accepted such 
security bond and hence he is not liable under 
S.62 (b) ol the Stamp Act, and that the Secretary 
of the Bank who advanced the loan was not guilty 
under S. 68 (c) as his duties were purely minis¬ 
terial. {Teunon and Choudhuryt JJ.) RajEswar 
Baqchi V, Emperor. 18 Cr. L J. 736 : 

40 X. C. 726 : 21 C. W. N. 758. 

-— Arts. 1 and 6— Memorandum of agree¬ 
ment. 

A memorandum of agreement to pay interest 
appended to ao acknowledgment of a debt over 
the debtor's signature is a stipulation to pay in¬ 
terest within the proviso to Art. 5. The question 
of the cancellation of adhesive stamp is to be 
considered with reference to the tacts of each 
particular case. (Piggott and J/JMamdbo 

Kori V. Sheoraj Ram Teli. 17 A. h. 3, 19 : 

1 U. F. I. B. (H. C.) 89 : 58 I. C. 974 : 

41 All. 169, 
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—-Art. 1 — Balance sheet—One anna stamp 

necessary. 

A balance sheet prepared and signed by a 
debtor showing the balance due from him is not 
valid unless stamped with one anna stamp, 
though it may be admissible in evidence. [Jen 
kins^ C. J. and Woodtoffe,].) Gulstaun v. 
Hatichison. 16 C. W. N. 945 : 18 I. C. 879 t 

39 Cal. 769 

-Art. 1— Acknowledgment—Essential to 

be considered. 

In deciding whether a given acknowledgment 
is one falling within Sch. 1 Art. 1 of the btamp 
Act, the question to be considered is whether 
it is given with the dominant intent to supply 
evidence of the deft. Whete a document con¬ 
tains other entries from which it can be deduced 
that the intention is to arrive at a statement of 
accounts or to put on record payment on either 
side, the document although it contains a balanc¬ 
ing item at the end. is not an acknowledgment 
under the Stamp Act. 4 Cal. 885; 9 Cal. 127; 15 
Cal. 162 and 30 Cal 687 Foil. 31 M. L. J. 851 Not 
foil. {SchwabCt C. J and Ramesam, J.) Sur- 
JIMULL Murliohar Chandick V , Ananta Lal 
Damaki. 46 Mad. 948 :45 M. L. J. 399 ; 

18 L. W. 486 : (1923) M. W. N. 743 : 

1924 M. 352. 


STAMP ACT (II OF 1899), Art. 13. 

-Art. 6—Agreement or memorandum of. 

A written proposal is not an agreement or a 
memorandum of agreement and does not become 
subject to stamp duty by reason of subsequent 
acceptance not in writing. iWhitc^ C, 7., Sntt- 
baran Nair and Tyabfi, JJ.) Secretary to 
THE Commissioner of Salt v . South India 
Bank. 38 Mad. 349 : (1913) M. W. N. 1018 : 

20 1. C 865 : 25 M. L. J. 119. 

-Art. 5 (i) (c) Exemption ^(a)— Agreement 

which is not a bond stamp. 

An agreement, which is not a bond but only an 
instrument creating an obligation and which if 
broken would 'sound in damages', is one under 
Art. 5 (i) (c) of the Sch. relating to stamps and so 
no stamp is required. {Fox, C J. and Twomey^ 
J.) Collector of Rangoon v. Maung Aung 
Ba. 8 B. L. B. 382 : 

33 I. C. 920 : 9 Bur. L. T. 111. 

--Art. 5, Cl. (c)— Agreement to hire machi¬ 
nery with opUon to purchase. 

An agreement to hire machinery with an 
option to purchase falls under the above Article 
and so requires stamp duty of eight annas. {San¬ 
derson, C. J.) Linotype Machinery Co. and 
WiNDSON Press, In re, 44 Cal. 72 : 

24 C. L. J. 93 : 37. I. C. 176 :20 C. W. N. 1262. 


-Art. 2 —Construction of unconditional 

acknowledgment. 

Art. 2, Sch. 1 must be strictly Construed- An 
unconditional acknowledgment does not imply a 
promise to pay a debt and if not duly stamped is 
inadmissible in evidence under S. 35 even to save 
limitation under S. 19. {Batten, A. J. C.) Sita 
Ram V. Thakur Das. 60 I. C. 781. 


-Art, 6 —Memorandum of agreement. 

A memorandum of agreement to pay interest 
appended to an acknowledgment of a debt over 
the debtor’s signature is a stipulation to pay in¬ 
terest wiihin proviso to Art. 5. {Piggott and 
Walsh, JJ.) Mahdbo r. Sheoraj. 4i All 169: 

1 0. P. L. B. (H. C.) 29 : 62 I. C. 974 : 

17 A. L. J. 19. 


_^Art, b—Agreement to pay grain on de¬ 
mand is wiihin the article. 

An agreement to pay a certain quantity of 
grain on demand falls within Art. 5 of Schedule I 
5f the Stamp Act. It is not a promissory note 
under S. 2 (22) but requires a stamp of 8 annas. 
(Daniels, J.C) Thakurain Abhairaj Kuar v. 
Data Din 9 0. ft a. L. B. 163 : 1924 Oadh 106. 


__Art. b—Mortgage by deposit of title- 

deeds - Utter accompanying deposit. 

A letter stating the terms on which an equit¬ 
able mortgage is effected and written to the 
mortgagee by mortgagor at the time of deposir- 
ing the title-deeds of the mortgaged property, 
docs not require registration, and if it does not 
“ secure any amount”, it need only be stamped 
as agreement under Art. 5 {Abdtir Rahtm^ Offg. 
C.J. and Seshagirt Aiyar, /.) Muthia Chetty v. 

TCnTHANDARAMA SWAMI NaIDU. 

KoTHANda ^ ^ ^ ^ : 4 L. W. 472 : 

36 I. C. 864: 31 M. L. J. 347. 


-Art. 7— Panr.hanatna—Will giving power 

to panch to enquire into and remove shebaiis 
and appoint successors. 

A will by ihe founder of an endowment pro¬ 
viding for succession to the office of shebait and 
giving the panch the power to enquire into the 
misconduct of shebait and to remove him from 
the office and appoint a new shebait instead, falls 
within Art, 7 and requires a stamp of Rs. 16. 
(N. R. Chatierjee and Sheepshanks, JJ.) Amrit 
Lal Shah v. Gossain Ganpat Gir. 

51 I. C. 884 I 23 C. W. N. 40L 

— Art. 13 —Bill of Exchange on several 

pieces of stamp paper—Aggregate value. 

A document which was in fact a Bill of Ex¬ 
change,though it was loosely described as a hundi, 
was properly stamped under R. 6 of the Rules of? 
the Governor-General in Council when a portion 
of it appeared to have been written on each of 
three sheets of stamp paper of the aggregate value 
required by law. {Chitty and Panton, JJ.) BiS- 
wanath Nath v. Gobinda. 23 C. W. N. 634 : 

61 I. C. 88 : 29 C.L. L 306 

-Art, 13— Order on firm to pay specified, 

sum—Bill of Exchange, 

An order on a firm to pay a specified sum of 

money to a certain person or bearer is a bill of 
exchange payable on demand and is chargeable 
with a duty of one anna. {Thompson, F. C ) M A 
Rachhuru & Co., In re. 47 (j. 661 T 

11 Bur. t. T. 87* 

—1® 36 —Agricultural lease — 

Hypothecation of immoveable property. 

An agricultural lease is exempt from stamp- 
duty under exemption (a) to Art. 35 of the Stamp 
Act. But where the landlord is given the sole 
right over the whole crop until the rent is paid 
and the tenants agree not to alienate or otherwise 


1567 


CIVIL DIGEST, 1911—1923. 


1568 


STAMP ACT (II OF 1899), Art. 15. :o 

d • with the crops, it is an instrument evi- 
detn.inJ a tiypotheca'ion of m )vedble property for 
a future debt and as such is liable lo stamp duty. 
iPailett, J.} MaUNG Htat V. MaUNG SAN DUN. 

44 I. C. 109. 

—-Art. 15— Security bond for stay of exe¬ 

cution — Stamp. 

A security b^nd taken on an order for stay of 
execution is not a bond wichin Sch. II. Art. 6 ot 
tbe Court- hees Act, but must be stamped in accot- 
dance w th S^h. I. Art. 15 of tne Samp Act. Ii 
can-iot be written on pi mi paper bearing Court- 
fee of ei?ht arm iS. {Holmwooii and Teunon, JJ,) 
Dwakkanatk Dey V. Sailaja Kanta 

43 I, C. 376 ; 21 C. W. N. 1160. 

-“Art. 30— High Court—Does not iwiadt 

Court of Judicial Commissioner—Enrolment tee. 

The court of the Judicial C •inmis^ioner of 
Upper Burma is not a High Court within the 
raeaniiig o| Art. 30, Stamp A t. If an applicant 
wants lo DC enrolled mi a High Court he must 
pay the fees mentioned therein. {Robinson. C, J. 
Heald and May Oung, JJ,\ Certain First 
Grade Advocates, In the matter or. 

1 Rang. 142 : 1924 Bang. 1. 

■ 'Art ZS—Gift deed—‘Valuation not given 
—Power lo ascertain — Value of property tamp 
duty payable* 

VVocre a gift deed contains no statement as to 
the value of the property gifted, the instrument 
as it Siood does not lei^uire any stamp under the 
Stamp Act and the Collect jr has no auitiority lO 
investigate the value of ihe property with a view 
to impound the instrument and cause it to be 
stamped with reterence to the value so a'Ccnain 

Gokul Prosad and Lindsay, JJ ; 
Mahommbd MuzzafaR Ali. In the matter of. 

44 A. 339 : L. R. 3 A 89 : 

20 A. L. J. 161 : 1922 A. 82. 

■ - "Art. 35— Lease^Retit reserved — Liabi¬ 
lity of lessee to pay Government assessment. 

Under a lease of certan lands for a term of 5 
years, tnc rcru reaci ved was a moiety of the pro¬ 
duce or Ki. 100 a year. The lessee also agreed 
to pay Us 16*3-0 to the lessor tor Government 
asse sment. Held, that the value of the lease 
lor stamp purposes was to be lanen at Ks. 100 
and not at Ks. 116-8-0. The only proht for the 
lands demised which the landlord could realise 
was half of th.i produce or Ks. 100 . Ks. 16 8 0 
was not a part ot the profit but was a liability 
attacning to the tiling itself in the hands of ibe 
lessor. A lease of tliis description falls within 
the exempiion to Art. 35 as the rent reserved is 
only Ks. 100 [Balc/ttlor and Beaman, JJ | 
Gangakam Narayandas. in re. 39 Bom. 434 : 

28 I. C. 584 ; 17 Bom L. K. 320 

-Art. 36 Cl. (a) (i) and (ivl'-Lfusc—.dgivf- 

ment to pay rent daily. 

An agreement to pay shop rent at Ks. 60 per 
ra'^nth at Us. 2 per day creates a nionthlv tenancy 
and not a tenancy fi)r an indefinite term under 
sub-cUnse (iv). {Sanderson, C. J ami Wood- 
roffc* J.) A. M. Amolia v. Ibrahim. 

46 Cal. 804 : 51 1. C. 231 : 23 C. W. N. 398. 


STAMP ACT (II OF 1899). Art. 47. 

■Art. 35, Ex. A.—Paf/a for one year — 

Stamp. 

A patta f ir one year and reserving a rent of 
less than one hundred rupees requires neither 
stamp nor registration. {Gokul Prasad. J.\ Har- 
DIAL V. Alam. L. B. 4 A. 23i Bev. : 1924 A. 469. 

-Art. 40— Deed of trust. 

A trust deed executed bv the debtor who had 
already e.xecuted a pro*note lo secure adva- ces 
to be made bv a Bank, is a mortgage deed for 
purposoi of the Stamp Act aod iioi a letter of 
hypothecation withi p exemption (2) to Art. 40 
of Sch I ol the Act. [White, C. J.. Sankaran Nair 
and Oldfield. JJ.) SECRETARY TO THB COM¬ 
MISSIONER op Salt v. Mrs. E. W. Orr. 

38 Mad 646 : 14 M L. I. 499 : 

21 i. C. 876 : 25 M. L. J. 613. 

——Arts 45 and 62 Ic) —Instrument of parti¬ 
tion — Transfer by trustee to beneficiary. 

Certain shares in a company belonged to a 
joint Hindu t.imily c moisting of three brothers. 
The brothers became divided in interest but the 
shares stood in the name ol the eldest brother 
who received the dividends and paid two-thirds 
to his two br thers. Subsequently the eldest 
brother passed two deeds trawsterring some shares 
to each nf the two brothers. Held, that the deeds 
were chargeable under Art, 4.^ of the Stamp Act 
\Shah, A. C. J. and Crump, J.) The SUPERIN¬ 
TENDENT OF Stamps, Bombay v. Chimanlal. 

47 Bom. 321 : 25 Bom. L. B. 112 : 

1933 fi. 21?. 

-Art, 46 —Instrument of partition- Decree 

effecting partition in specie. 

A final decree effecting a partition of move¬ 
able or immoveable property in specie should be 
treated as an instrument of partition liable to 
stamp duty under Art. 45 ol toe Act. [Lindsay 
and Kanhatya Lai, A. J. Cf.) SURAJlVA QUDR v. 

Qudsia Begam. 24 !. C 643 : 1 0 L J 281. 

-Art. 47 —Po/icy of sea insurance — Pro¬ 
tection note - Want of Stamp — Admissible on 
payment of penalty. 

A document alleged to be a sea-policy was 
' given by dclcndaots lo plamliifs and it was in 
j these terms “ Given in wnting by the under¬ 
signed pe son^. To wit .‘that we accepted the 
liability on g -ods ship >ed from the port of Mus¬ 
cat in tlic boat j. (or Bombay. That liability is 
to exist up to the time the said goods have been 
discharged on tne Bombay bunder having passed 
any miermediaie ports. The insurance is ac¬ 
cepted in accordance witn the usage ol Bnglisli 
policies wii hout damage. The amount is to be 
j oaid within six months from the date of the loss 
' deducting thorclrom discount at the rate of 20 
per cent, through broker The signatures are to be 
duly affixed to the stamped pakka (i. e,) f^,rmal 
policy.” The document was not stamped. Tnc 
cargo was lost on account of an accident. In a 
suit lor damages, held, that the document in 
question was a policv of se^-insurance within 
art, 47 of the Stamp Act. The document render¬ 
ed the executants liable for a fixed sum for the 
insurance of the goods shipped by a particular 
boat and fixed a definite period. Therefore it is 
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SIAalP ACT (11 OF 1899), Art. 48. 

open to the plaintiffs on payment of the neces¬ 
sary pe laltv, to tender the document in evidence. 
{Sh‘ih, A C J and Crump. /.) Tricamji 
Damji and Co. V. ViRJl Kanji. 

24 Bom. L. R. 820 : 1923 Bom. 142. 

" —Art. 48 ^Power of attorney. 

A power of attorney ex seated in favour of a 
person not a certified muko ear or pleader should 
be stamped accirdtng to Art 48 of Sch. I. (.*^ 4 - 
chards, Griffin and Tudball^ JJ.) Pbrm\nend v. 
Sat Pershad. 33 All. 487 : 

9 1. C. 617 : 8 A. L. J. 378 

^Art. 43 — Power of atto'-nev-^Person not 
^ certided mukhtear or pleader — StJmp — Court- 

fees Act, Sch. 11, Art. lO. 

Wnerea Po^ver of Attorney is executed in 
favour of a person wno is not a certified mukh 
tear or pleader under the Le^al PractitiO'»e'’s 
Actide document sh mid be stamped not with 
the siamp provided lor by Art 48 ; but with a 
Cjurt-fee stamp as provided for by Art. 10 of Sch, 
II of tne Court Fess A u. \.Ried, C.J„ Kensington 
and CheAs, JJ.) G\sp\t v. Prem Singh. 

108 P. W. R. 1912 : 15 I. C. 122 : 

202 P. L B. 1912. 


-—Art. Receipts for adjustments. 

Receipts granted for amounts transferred in 
booBs by adiustments are ex ^ not from stamp 
duty. \iVhUe. C. Munroand Sankaran ffair, 
//.) Secretary to the Commissioner of 
Salt, Madras In re. 9 fit. L. t. 3d5 • 

9 I. C. 342 : (1911) 2 M. W. N. 293. 


_—Arts. 86 and Ab—Release deed or parti- 

iion deed. , ,, j 

Wnere each of two pees ms claims, as fall and 

exclusive donor certain property and where each 
of tnem afterwards ag'-ees to release a portion in 
favoir of the other, such agreements and release 
deeds and not partition deeds as the case is not 
ofo- iwners agreeing to divide the oroaer^v. 9 
Bnm. 4l7, Foil. {Knox, Rafique and Pii^gott. JJ.) 
lIBAN KUAR GoVIND Das 38 All 58 : 

* 31 1. C. 401 : 13 A. L. J. 1109. 


Sch. I. Art. l^Accounl-book entries— 

^ X. a* 1 A 

Tne account book entries are not liable to 
stamp duty and are admissible in evidence. 39 
Cal. 789 ; 4 Cal. 885. Foil. ■ ^ Ormond, 

IJ I Rauoayal V. Kumar Gangadhara Bogla 

29 I. C. 943 : 8 Bur. L, T. 238 

__Sch. I, Art. 5 and S. Sb-Document— 

<;tamped in accordance with practice. 

D jcuments whicn nave been stamped in ac- 
cordance with p-act'ce which has b.en fecogn^- 

AhMED MO.AJI SALEJh^ ^ ^ ^ ^ ^ 3^^ 

STANDING COMMITTEE. 

bee Corporation. 

ATANuINO CHOPS OB TIMBER. 

See (li General Clauses Act, S. 3 (25). 

(2) Reg Act, S. 3. 

(3) T. P. Act, S. 3. 

C D —VOL. IV 99 


STRAITS SETTLEMENTS ORDINANCE (VI OF 
1696), S. 10. 

STARE DECISIS. 

See Practice — Precedents. 

STATUTE—INTERPRETATION. 

See interpretation of Statutes. 

STATUTORY BODY. 

See also (1) Corporation. 

(2) Jurisdiction. 

- —Disaretion — Colorable exercise — Civil 

Courts—Power lo interfere. 

Where a statutory body entrusted with the 
fizifig of pensions of retired public servants 
nassed an award on a malic ously low basis. 
Held, that the discretion was not to be at bitrarily 
exercised but reasonably fairly and justly ; that 
the award of toe Board was ut*real and unsub* 
stantial, though made under the guise of exercis¬ 
ing discretion and that the Court could decree the 
pifif. his claim. {Lord Macnaghfen.) LESLIE 
Williams v. Haines Thomas Giddy. 

10 M. L. T. 288: 15 C. W. N. 669 : 
11 I. C. 609 : 21 M. L. J. 641 {P. C.), 

- -Part — Non-feasance—Liability for. 

No action f 'r damagt's lies against a public 
body unles*? it amounts to carelessoess or negli¬ 
gence in the discharge of statutory duties. If, 
however, the acts done by a public body are only 
permissive the private rights of the parties must 
be respected and such body is liable to daniages 
lor iniury caused to private individuals. 28 Mad. 
72 ; 27 Bom. 344 ; (1902i A. C. 213, 226; 31 Mad. 
117, Ref. {Seshagiri Aiyar and Phillips, JJ,) 
Krishnamurthi Aiy*r V. Taluk Board of 
Mayavaram. 43 Mad. 831 : 9 L. W. 353 : 

50 I. C. 809 : 36 H. L. J. 372. 

STAY OF EXECUTION. 

See il) C. P. Code.. S. 161 ; O. 21, R. 19 , O. 4l 
RR 5 AND 6 ; O. 45. 

STAY OF PROCEEDINGS. 

See (1) C. P. Code. S. 151. 

(2) C. P. Code O. 41. R 5. 

stay of SALE. 

See C, P. Code O. 41, Rr. 5 and 6. 

STAY OF SUIT. 

See C. P Code. S. 10. 

eXEP-IN-AID. 

See Lim. Act, Art. 182. 

STEF-MOTHEB. 

See (1) Hindu Law—Succession. 

(2) Mahombdan Law. 

STIFLING PROSECUTION. 

See Contract Act, S. 23. 

STIPEND. 

See (I) C. P. Code, S. 60. 

(2) Pensions Act. 

STRAIT settlements ORDINANCE (VI OF 
1896). 

-S. 10— ^^^pecific furhose," meaning of. 

A “specific purpose’* within the meaning of 
S. 10 of the Liiritation) Ordtoance No. 6 of 18^ of 
ihe Strait Settlement, corresponding with S. 10 of 
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STREET. 

thv Indian Limitation Act, must be a purpose 
that is either actually or specifically defined in the 
terms of the Will or Settlement, or a purpose 
which, from the specific terms can be certainly 
affirmed. The statement, in Balwant Rao v Puran 
Mai (1888) 6 All. 1 (P. C.) that the purpose of the 
following property in the hands of the trustees 
referred to at the end of the section must be the 
purpose of restoring it to the trust which is speci¬ 
fied in the earlier part of the section provides a 
sound and critical test by which to consider 
whether or not any particular trust is within the 
provision of the section. {Lord BttcktnatUr). 
Khaw Sim Tek v. Chuah Hooi Gnoh Neoh. 

(1922) 1 A. C. 120 : 26 C. W N. 496 : 
49 I A. 37 : 30 M. T.. T. 160 : 
26 Bom. L. B. 131 : 1923 P. C. 212 (P.C.|. 

STBEET. 

See Highwav. 

STBEET DRATNS. 

See Local Acts. 

STBEET, PRIVATE. 

See Highway. 

stbidhanam. 

See Hindu Law - Stridiunam. 

SUB-AOENT. 

See Contract Act, Ss. 190—195. 

SUBMISSION—Arbitration. 

See (1) Arbitration. 

(2) c. p. Code, Sch. II. 

-Jurisdiction. 

See (1) C P. Code, Ss. 13, 20. 

(2) Jurisdiction. 

SUBORDINATE COURTS. 

See Practice. 

SUBROGATION. 

See T. P. Act. Ss 76 and 101. 

SUBSEaUENT EVENTS. 

See (1) C. I>. C . O. 6, R. 17 and O. 41, R. 33. 

(2) Practice. 

SUBSTITUTED SECURITY. 

See (1) Partition—Equities. 

(2) T. P. Act, Ss. 71, 73, 

substituted service. 

See C. P. Code. O. 5. K. 20. 

SUBSTITUTION OF SECURITIES. 

See (11 Hindu Law — Partition. 

(2) Partition. 

(3) T. P. Act. Ss. 71. 73. 

SUB-TENANT. 

See (1) Landlord and Tenant. 

(2) T. P. Act. S. 10!». 

SUCCESSION. 

Sec (1) Buddhist Law. 

(2) Hindu Law. 

(3) Mahomedan Law. 

SUCCESSION ACT (X OF 1866). 

-r—S. 2—Will—Present devise— Manage¬ 
ment after death. 


SUCCESSION ACT (X OF 1866), 8 . 60. 

Where by a dedication the grantor appointed 
himself as the manager and provided that upon 

his death, his disciple was to become the manager 
held it is not a “will'* as the disposition does not 
take effect after his death but becomes operative 
during his lifetime. {Couits and Das, JJ.) Ma- 

HANTH SURKMDEO DAS V. KESHWAR SINGH. 

1 Pat. L. T. 467. 

-Ss 7. 9 and 10—Domicile oj origin— 

Domicile of choice—Burden of proof—Domicile of 
origin and domicile of choice explained. 

The law is very strongly inclined tn retain the 
domicil© of origin. If a person alleges that a 
man had acquired a domicile of choice, he must 
prove that that man had that intention. (Beaman, 
J.) Santos v. Pinto. 41 Bom. 687 : 

361. C. 237 : 18 Bom. L. R. Tld! 

- 8 . 7— Procedure — Mature. 

To grant of a succession certificate no elaborate 
or lengthy enquiry is required a summary enquiry 
would do. (S/mdi Lai, J,) Ramsakan v. Gappu 
Kam. 33 I. C 603 : 71 P. W. R. 1916. 

-S. 27— Lineal descendant. 

The phrase “lineal descendants" in the Indian 
Succession Act means descendants born in lawful 
wedlock. (Snuttrfers, /. C.| Sophia Blin v. 
Maria David. 13 Bur. L. T. 48 : 

10 L. B R. 77 : 61 I. C. 642 : 
(1919) 3 U. B, R. 138. 

-S. 60— Will — Proof of execution. 

Where a Will is prepared under the direction 
of the testator with the intention of giving eGect 
to it and the attestors attest it and the testator 
affixed his thumb mark in tho presence of the 
attestors, the requirements under S. 50 of the 
Act must be held to have been complied with, 
(Macleod, C. J. and Fawcett, J.) Theresa v. 
MisqUita. 45 Bom. 989 : 

61 1. C. 687 : 23 Bom. L. R. 399. 

—- 8 . 60— Will — Attestation — Acknowledg¬ 

ment by testator. 

It is sufficient if the testator makes the attesting 
witnesses understand that the paper which they 
attest is his will though they do not see him sign 
it. {Batchelor and Roe. JJ.) Balmukund Ke- 
surdas t'. Bhaowandas Kesurdas. 

19 I. C. 401 : 16 Bom L. B. 809. 

-—S. 60— Formalities — Execution and attes¬ 
tation of a will. 

S. 53 i f the Succession Act merely lays down 
the formalities required by law to be observed in 
the execution and attestation of a will, and must 
not be confused with the question of the proof of 
the fact whether those tormalities have been 
properly observed. [FUtcher and M. R, Chatter- 
jee, JJ.) Rammal Das Koch v. Kakal Koli 
CoCHiNi. 43 I. C. 208 : 22 C. W. N. 316. 

- S. 50—Wtll—E.xecution — Validity. 

Where a will is wholly in the handwriting of 
the deceased and bears his signature on the vari¬ 
ous pages thereof and alongside his signature on 
the top of the left-hand corner of the first page 
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succession ACT (X OF 1865), S. 50. 


SUCCESSION ACT (X OF 1866). S. 57. 


are the signatures of four witnesses and on each 
of the other three pages, the signatures of two 
out of those four persons, the signature of the tes¬ 
tator on the first page is the operative signa¬ 
ture by wJtich be intends to make the document 
effective. Tbe witnesses put their signatures 
animo aitestandi and the wiJl was properly exe 
cuted by the deceased. {Fletcher and Richardson^ 
JJ.) Sabitri Thakurain v. F. A. Sain. 

391, C. 743 : 19 C. W. N. 1279. 

-S. 80—Persort signing for testator himself 

attestor. 

A will signed by a person for the testator and 
attested by himself and another is not duly at¬ 
tested and is inoperative. An unprivileged will 
is not duly executed under S. 50 where the testa¬ 
tor who cannot sign bis name simply touches the 
pen and hands it to some one to put his 
mark. He should afhx the mark himself though 
he is allowed under S. 60 to get the will signed 
for him bya substitute {Wallis, C.J. and Phil¬ 
lips, J) Radha Krishna Mudaliar n. Subba- 
RAYA MUdali, 40 Mad 550 : 

34 I. C. 849 : 4 L. W. 255 : 31 M L. J. 357. 


-S. 50—t/. P. Court of Wards Act {IV of 

1912), Si. VJand 18. 

S. 50 of the Succession Act requires the attest¬ 
ing witness only to have a clear view of the ttes- 
tator when he signs. (S/Murl and Kanhaiya Lai, 
A. J. Cs.) Ketki V, Manager. Nan Para Es¬ 
tate. 7 0. L, J. 669 : 58 I. C. 945 : 

291 P. L. R. (J. C.) 178. 


-S. 80— Will — Attestation — Validity. 

Under the section, it is sufficient if the attest¬ 
ing witnesses had a clear view of the testator at 
the time of signing. They may not see that bis 
fingers moved at tbe time. Mere initials are pro¬ 
per signature if duly attested. Provisions in a 
will as to pious refiections and submission to 
creator do not invalidate will. {Stuart and 
Kanhaiya Lai, A.J.Cs.) Sher MUhammad KhaM 
V Deputy Commissioner, Bharaich. 

58 I. C- 134 : 7 0. I. J. 406 


__S. 50— Will—Invalidity of—Want of at¬ 
testation. 

A document which is put forward as a will but 
which is not attested at all, is not a duly executed 
will under S. 50 of the Succession Act. {Lind¬ 
say, J C. and Kanhaiya Lai, A. J. C.) Burton 
V. JaCKOBSON. 30 I. C. 263 : 3 0. 1 J. 193. 

__S. 50 - Will—Execution and attestation 


A will executed without attesting witnesses 
and deposited in the Registrar’s office but taken 
out at the Registrar’s office ten years afterwards 
in the presence of witnesses who signed the same 
in the proper places, sufficiently satisfies the pro¬ 
visions of S. 50 of the Act aod must be taken as 
having been executed and registered on the 
same day, {Pig&otU /• C. and Lindsay, A. /. C.) 

Mir Syed Hasan v. Taiyaba Begam. 

Oft t c. 547 ! 1 O. L. J. 591 


■ ff iO—Attestation—Endorsement of Sub- 
Dspistrar that exeoutton was admitted Effect. 

Where the writer of a will affixed only a mark 
by the pen of the scribe, and there was only one 


attesting witness cn the day of execution, but ih» 
next day the Sub-Registrar signed an endorse- 
mentstating that the testatrix admitted execution 
before him. Held the Sub-Registrar also can be 
considered to be an attestor for the purposes of 
S. 50 of the Indian Succession Act. Case-law re-^ 
ferredto- {Das and Adami, JJ.) Sarada Prasad 
Tej V. Triguna Charan Ray. I p. soo : 

1 Pat. I. R. 263 : 1922 P. 402. 

"S 50 (3)— Scope of — Direction — Attesta¬ 
tion by witnesses. 

To constitute a direction it is not necessary 
that anything should be said. If a testator in mak¬ 
ing his mark is assisted by some other person’ 
and acquiesces and adopts it. it is just the same as 
It he had made it himself. 59 Eng. Rep. 1041, 
Ref. It is sufficient for purposes of S. 50 if each 
of the two or more witnesses to a will speaks 
either to the signature or to the affixing of the 
mark by another person or to the personal ac¬ 
knowledgment. The Indian Law unlike the 
English Law does not require that the witnesses 
to a will must be present at the same time. {D. 
Chatterjee and Chapman, JJ.) Mukta Nath 
Roy V. JiTENDRANATH Rov. 22 C. L. J. 262 : 

27 I. C. 677 : 19 C. W. N. 1295. 

8 . 67— Will — Codicil — Revocation—Con - 

duct. 

S,l57 of the Succession Act is exhaustive. 30 
M. 359, Ref, That section read with S. 3 of the 
Hindu Wills Act means that a Hindu will cannot 
be revoked except in the manner mentioned in 
S. 67 subject to the proviso contained in S. 3 of the 
Hindu Wills Act. A codicil will not be implied¬ 
ly revoked merely by the destruction or mutila¬ 
tion of the will, and the codicil notwithslaodiog 
remains ineffectual, unless it appears that in re¬ 
voking the will, the testator intended to revoke 
the codicil as well. No doubt a codicil is prima 
facie dependent on the will and before the pass¬ 
ing of the Wills Act it was recognised that a 
codicil fell to the ground with the will when the 
Will was revoked. Where the will and the codicil 
are so independent of each other that either could 
stand alone, a revocation of the one does not 
operate as a revocation of the other. The con¬ 
duct of the sons could not be accepted as evidence 
of the intention of the testator in the matter of 

revocation of the will though no doubt his own 

declaration might under certain circumstances be 
admissible. 8 P. D. 169. Foil. {Mookerfee and 
Cuming, JJ.) Surendra Nath Chatterjee 
Shadas Mookerjee. 36 C. L. J. 488 r 

1923 Cal 183* 

-S. 57— Writing the word “ cancelled ”— 

Effect—Destruction. 

The writing of the word '* cancelled »’ on a 
will with the date and signature by the testator 
accompanied with a tearing of the will partially 
revokes the will completely under S. 57-of the 
Indian Succession Act. What acts of tearing, 
burning or cancelling are sufficient to constitute 
a total Or partial revocation of will depends to a 
considerable extent upon the circumstances of 
each case. The slightest act of tearing with in¬ 
tent to revoke the whole thereby is sufficient to 
constitute valid revocation. The two elements 
that constitute revocation under S. 57 of the 
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SUCCESSION ACT (X OF 1865), S. 58. 

Indian Succession Act are (1) iotetition ; (2) some 
outward aci or symbol ot i tenlion A deface¬ 
ment, obliteration or destruction without the 
antmo revoccindt is not sufficient. Ne^t^er is ihe 
intention the animo revocandi sufficient unless 
some act ol oblueralion or destruction is dope. 
{Sanderson^ C. J.. Woodroffe and Mookerjee JJ.) 
JoHUR Lal Dky V . Dhire.'jdka Nath Dey. 

20 C. W. N. 304 : 34 I, C. 707 : 23 C. L. J. 314. 

-S, 58— Alterations in will Huattested — 

Probate. 

The execution of will long before the testator's 
death or the change in circumstances under 
which it was written are iinmateriai for a probate 
case. S 58 applies only to alteraUons made after 
the execution ol ihe will. Where the alterations 
made arc unattested and the i.itention ol the will 
is clear eveo wi.houi them and is not affected by 
them, the vili a-- it originally stood without the 
unanested alterations will be admitted to pr' bate. 
[Milter and Sadastva Aiyar, JJ ) Malhusamihr 
V . Sreesrae Meethanithi Sawamiyer Avkr- , 
OAL. 38 Mad. 356 : 13 M. I. X. 498 : 

(1913) M. W. N. 681 : 19 I. C. 694 : 

25 M. L. J. 393 

- 8 . 62— Bequest to unnamed Person — Sec¬ 
ret insiructio*^s-Oral evidence. 

A legatee who undertakes to carry out the 
wishes ot a testator, will be treated as a trustee 
and compelled to carry out the secret instructions 
of the tes'atof. Parol evidence is admissible to 
prove ihe trust. Where a testator leaves instruc¬ 
tions to carry out a bequest which he had kept 
secret reposing confidence in a particuLr man to 
cany out toe hi 3 tra:tion 3 and the intended bene¬ 
ficiary files a suit praying that that person might 
be ordered to disclose the secret trust ai that 
Held, that parol evidence was admissible to . ^'e 

the bequest might be declared for his bent 
the trust and thai the secret trust should be dec* 
lared in favour of the beneficiarv, the power given 
to the trustee not being a general one but a special 
one. iMacleod, J.) Bayabai Sakai.kar v. Hari- 
DAS Kanchhordas. t40 Bom. I : 27 I. C. 946 : 

17 Bom. L.B. Ii5. 

-S. 72 —Construction of will. 

No part of the **■11) is to be rejected as of no 
meaning if it is capable of being reasonably con- 
stuiued. { pQWccU , A . ). C .) Dinbai Nuskr- 
wanji. 28 I. c. 481. 

-S. HO—" Qualifying terms" 

The words “qualifying terms" in S. 80 refer 
to the heirs and not to the bequest. (Fawcett, 
A. J. C.) Dinbai V . Nusseranji Mehta. 

28 I. C. 481 

4 

8- 82 —Grant to Hindu female—Nature 

of estate. 

Under Hindu Law a grant in favour of a female 
docs not necessarily confer an absolute estate 
on her. S. 82 of the Succession Act does not apply 
to such a case. [Kanhaiya Lai, A. J. C.) Chauras 
KUNWAR V. JaGANNATH SINGH. 

7 0. L. J. 147 : 66 I. C. 387 : 

2 U, P. L. B. J. C.) 89. 


SUCCESSION ACT (X OF 1866), 8. 99. 

-S. 82— Applicai’ility of—Hindu wills* 

Bv virt le ol Hindu W.lls Act, S. 82, applies to 
the will of a Hindu. In coosiruing a will, the in¬ 
tention of the testator should be asceitaincd tor 
which purpose the will should be read in the 
light ol surrounding circumsiances. [iVkite and 
TyabiC JJ ) Uhanapala Chetty v Ananta 
ChetTY. 18 l.C. 973 : fl913) M W.N. 322 : 

13 M L I. 305 : 34 U.L.J. 4l8. 

-88. 82 and 111 —IF*//—Cons)ri<c/»ofj — 

Gift over — Death of the donee, during testator's 
life time — Effect. 

A will directed the d stribution of the deceased 
landed property among his heirs and gave one 
part to his wiie a.id provided that if her son A. 
outlived his mother, ^’er share should descend to 
him : Held, that the interest of the wile was only 
a life interest and not an absolute one. It is only 
where ihe testa'or speaas ol death which is certun 
as It It were a mere contingency by using socb 
expression as* if any of them die" or "m case ol 
his decease " that such dcaih, t ) reedrr ihe 
divesting clause opciative, must oc seemed to be 
death within the testator’s life. [Twoniey. J,) 
MauNG Pu V. Napean. 15 l.C 365 : 

6 Bur. L. T. 87. 

—-S 84 — IF/7/ — Devise to eldest son and 

the lawful male sons of su. h son. 

A devise to the eldest son and the lawful male 
sons of such son must be construed as conferring 
on the eldest son only a Iwe estate. To a will of 
1864 tno provisi .ns of the Succession Act are in¬ 
applicable and the rules ol justice, equity and 
good coll^Clc^ce will govern ihe case [Lord 
Shaw.) Kichako Hoss Skinner t'. MaUnilal. 

36 All. 211 : 19 I. C. 267 : 40 1 A. 105 : 

(1913) M W N. 500 : IS M. L. X. 488 ; 
11 A.L.J. 491 : 17 C.L.J. 555 : 16 Bom L. H. 603 ; 

17 0. W. N. 863 . 25 M.L.J. Ill (P-C. 

--S. 87 —Gift to mistress and h'r sons. 

In a gill by an uomarned person to his mis¬ 
tress and her sons, there must be an iniimation 
that the illegitimate sons are meant. Loxe and 
Chalterjee, JJ.^ Udit biNGH v. Amar Kuak. 

23 I. C. 348. 

-S 91—Estate i>ested not full or absolute. 

The esiate vested is not full or abs >lute and 
•mtil ti.e executor’s assent is given, the legatee’s 
rights are only iochoaie. A legacy, even if vested 
would be divested bv the legatee’s disclaimer. 
[White, C.J and Oldfield, J.) Lakshmamma v. 
Katnamma. 38 Mad. 474 : 2t I. C. 698. 

25 M L.J. 506 

-S. 99. (Excep .)—Bequest to son's wife — 

not married at testator's death — Bequest, if 
valid—"Kindred.' 

Where a bequest was made to a son's wife and 
the son married only after the testator’s death 
but tlie wife wa^ in existence at the testator’s 
death the bequest is covered by the c.xception to 
S. 99 of the Succession Act and is valid. The 
Word ‘kindred’ in ihc exception to S. 99 of the 
Succession Act when imported in a Hindu wtl 
should Dot be limited to blood relations and 
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therefore a wife stands equally well in the rela¬ 
tion of a kindred to her husband. {Mookerjec and 
Casptrsz, JJ.) DiNEsh Chandi-a Koy v. BikaJ 
Kamani Dasi. 39 Cal. 87 : 11 I. C. 67 : 

14 C.L J. 20 : 15 C.W N, 945. 

-Ss. 100, 101 and 102—Applicabiltty 

--Parsi will^Consti action. 

The rul;;s in Ss. 100. lOl and 102 consiitute the 
law of British India applicable lo succession to 
the propeity of everyone except Hindus. Maho- 
medana or Buddhists. They are, therefore, applic¬ 
able to tho e subject to a variety oi systems of 
jurisprudence, and musi therefore be construed 
according to the generally current meaning of the 
w »rds used and apart f oin such technical Cvnsi- 
deraiions as are only appropriate in the law o» 
Engliud. Where the w ll was ibat of a Parsi in 
Boiiibay. Held though the princip'e of joim 
family may not appU to a Farsi with the iigidity 
wiih which it applies, lor example, in the case of 
a Hindu, still the conceition of joint f-.mil> right 
which is common ii> i»rieat<il counliies i ugbt 
not to be left wliolly oui of s'ght in interpreiing 
♦ be words of a Parsi, when the executors are en¬ 
joined to permit occupation to the daughter until 
dea b or marriage and lo all ihe sons and also 
all tneir respecUxe lamilies. during as well as 
alter the respective liieiimes oi ihe sons, iudud 
ing the widows oi the lestatur’s lineal uiale des- 
ceudanis, ihe testator ought m be contempla-ed 
as haviug before his mmd the lamily arrange¬ 
ments which would be natural in the case of bis 
own sons, and in the ca^e of the sons the tii*e 
Conferred on them to occupy extends to occupa¬ 
tion along wiih their wives and families. Ihc 
auesuon is one purely of inlenlion as shewn by 
the particular words used in this will. Seivanis 

mu^t be included on more general grounds. Even 
the daughter mast be entitled if she resides to 
have a cook and the servants necessary lor a 
household. Bat, while in her case itisnoi 
natural in tbe same way that she should bring 
witii her a family ol wnicb she is not the head, 

in the cases of the sons they may have such 
families and be bound by religion as we.l as law 
to have these residents with them. Where there 
s a direction implying a postponement of the 
divi-iJn of the residue for ten years, or until tiu 
death of the la.t surviving son. the direcnon is 
in ocrative, the ii-terest to which it ai.aches be- 

Hainan.) 

•^OKaBII NaoroJi Gaamdia, 45 • 

SoKaBJI LK. 1099 : 33 M L 1. iP- C ) 401 : 

a923j M.W.N. 626 • P. C. 122 (P. c.) 

_Ss lOl and \ 0 %-Will—Construction— 

>0 grandsons on attaining muiority- 

H ndTmtls Act (XXI of IS70I, Ss 2 a»d 3. 

^ A Hindu testator directed his executor to 
j residuary esiate into hve shares, he 

havhr?had 5 ^ to give away the same to 

sor-w^re wlhouT male rssues. to -he 
themselves) '-hen the grandsons would 

Xin‘thtir’age ' HeM X 

AttX” rf MacnagHUnt. SuBRAMAN.a 

PjllAI k. “““jTre. 2»8'*n C. w, H. 488 (P. C.). 
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-S. 101— Applicability—Hindu will. 

S. 101 of the Succession Act lavs down a 
special rule which differs irom the English Law 
on the subject and tbeie is no rea'Oii why it 
should be inviked for tbe cunsiruction of Hindu 
Wills m^dc before that section came into opera¬ 
tion. (Chaudhuri ana Cutntng^ JJ.) DaksHAVANX 
Dasi v. Amkita Lal Ghose. 

__ 63 I. C. 779: 23 C. W. N. 82a 

- , — — Ss. 101 and lOo —Charitable bequests. 

S- 101 of the Succession Act applies to all be¬ 
quests, whether they are ol a charitable nature or 
not. The qucsti n whether a bequest is n.valid 
for remoieness, does not depend upon what did 
infaclhappen but whether under the terms of 
the will the bequest n ighi be dvlayed beyond the 
time si tcified in S. 101 ol the Succession Act, 
The positive lai guage of the Success.Act as 
coiitaii ed in the p.ovis'ons of S. 101 »s sutucient 
to preclude ihe apilcai on oi English Law. 
{Sanaerson. C. /• and Woodrvffe, J.) Joseph 
Henry Jones V. The AdminisT-atok Gevekal 
op Brnoal. 47 I.C. 383 : 46 Cai. 406. 

' S. 101 —Direction in will for repairs of 
grave of testator ana of hts wijt anti child. 

A diiectiun in a will itjat the trustee sh lUld look 
aite* and keep in repair the graves of himself, 
bis w ile and his ch.ld is not a charity but a per¬ 
petuity and thercio'c void. \Chanahuf i. J ) Ad¬ 
ministrator general of Bengal v. Hughes. 

211. C. 183 : 40 cal. i92. 

- Ss. 108 and 2li0—Probate—Pt occfdtngs — 

Caveator cannot contest will. 

A caveator has i o looas Siandi to contest a wilt 

I ar agitate the matter ol in pr. bate proceedings. 
He may afterwards he able to establish hi> light 
lo call in quesuon the val dity ol son e oi all of 
the bequests made by tl>t testator. [Ayitng and 
Odgers^ JJ ) Kajamanikam v. Fahr«r. 

32 M. L. T. (H. C / 20 : 1922 H W. N 626 : 

16 L W. 465 : 1923 Had. 181. 

- 8. 10b-~WtU—todicil. 

The re publ<caiiv/o of a will did not in tbe cir¬ 
cumstances e*a^c the old date and ihe will as 
medihed upon the codicH is upeiaiive. {Chau- 
dhurt, I.i Administrator General up Bengal 
V . Hughes. .211 C. 183 : 4u Cal 192. 

-- Si. 106 and 107 — Parsi Will — Construe' 

—Qtft of life-tn'tr> st — R< verstOnary husls. 
Where a Far si devised a house to bis wife for 
life withiTemainder tO|iius;ees in trust for his son 
J, tor lile and 11 he dies, in trust fur his widow 

and ls^ue, ai>d in aeiaulc of issue, in trust for his 

son K and J dud wituout leaving ssue or widow 
during the liletimc oi the testator's wiaou, held, 
that A because abscluitly eiitiiled to the house, 
subject t' the Int-iiuere t ol H e tes ator'a 
widow. (Lord Phtll ff.ote.) Kaikahushru Bezonji 

CaPADIA V. SHhlUBAl BEZNA'I CaPADM. 

43 Bom. 88 : 21 Bom L. K. 130 : 23 C W. N 419 : 

61 I. C. 481 : 8 L. W. 485 (P. C.) 

-8i. 106 and 107—Pars* will— Construc¬ 
tion—-Bequest to son—dyitg a minor—Gift, 
over—English rules of construction. 

Held on the construction of the will to the case 
tbe bequest in favour of the testator's son was 
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vesied in interest at the date of the testator’s 
death and it was not divested by the son’s death 
before attaining majority. Per Shah, A. C.J. 
The exception to S. 107 of the Succcession Act 

would apply even where a part of the income is 

directed to be applied for the benefit of the 
legatee Per Praff,The exception to S. 107 
of the Sdccession Act 'goes beyond the English 
Law and it is sufficient to bring the case within 
the exception if the direction is to apply so much 
as may be necessary of the income to rr aintenance 
{Shah, A^C.J. and Pratt, J.) RataNBAi Rustamji. 
Dadachanji V . Cawasji Edali. 

24 Bom. L. B. 1124 ; 1928 Bom. 96. 

-106—" Shall become vested," 

Where a provision in a will -confers life-estate 
on a widow and a vested interest in the sons after 
her death in equal shares, interest of a son 
dying before the widow passes to his heirs, but 
where an-: agreement between the brothers pro¬ 
vides that they would take the property in equal 
shares. After their step-mother’s death* the in¬ 
terest of a brother dying before the mother, pass¬ 
es to his full brother by inheritance. {Newbottld, 
J.) Mathura Nath Biswas v. Kohhiodh’m 
Dasya. 67 1. C. 747, 

-8. 107— Illustrations — Contingent estate. 

An estate on a duture contingency is within 
S. 107 of the Act. 9 M. I. -A. 123, “Ref. to. 
{Mr. Ameer Ali.) Bhupendra Krishna Ghosh. 
Amarendra Nath Dey. 43 Cal. 432 : 

34 I C 892 : 43 I. A. 12 : 19 M. L. T. 97 : 
20 C. W. N. 169 : 23 0. L. J. 169 : 14 A.L, J. 167 : 

3 L. W. 262 : SO M. L J, 110 (P. C.) 

[Affirming 41 Cal. 042 : 18 C, W, N. 360 ; 

24 I. C. 468.] 

—S. Ill— Scope of—Strict construction. 

S. Ill of Succession Act enacts the rule in Ed- 
wards v. Edwards, 16 Beav, 361. which has not 
been fully accepted in England, and has to be 
applied only to cases coming strictly wiihin its 
scope {Mr. Ameer Ah) Bhupf.hdra KriShna 
Ghose V. Amarendra Nath Dby. 43 Cal. 432 : 

43 I. A. 12 ; 19 M. L T 97 : 23 C. W. N. 169 : 
30 M. li. J. 110 : 23 C. L. J. 169 ; 14 A L. J. 167 : 

3 L, W. 252j: (1016) 1 M. W. N. 73 : 
18 Bom L B 347 : 34 I. C. 892 tP C) : 

[Aifirming 24 I. C. 468 : 41 Cal. 642) ' 

I 

—Uncertain event, estate to \ 
be made oyer on—Vesting at death of testator. 

A Parsi testator made a will in 1866 providing 
that his two sons “were t) be proprietors half and 
half alike,of his whole estate, but the elder son 
P being of weak intellect the younger son was cd- 
trusted with the management of the estate. It was 
further provided that if the elder son who had 
only a daughter should get male issue “ half of 
the estate was to be made over to him on his 
attaining full age” and that his heirs should raise 
no objection to give him the share.” P.survived 
the testator and never had a son. Held on the 
true construction of the will and having regard to 
S. Ill of the Succession Act, the will vested a 
moiety of the testator’s estate in P absolutely on 
the testator t death, The gift Over to a son of P 
who should take on attainiog 21 years of age was 
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appropriate to the event of the death of p during 
the life-time of the testator and of his having a 
son under 21 at that lime. {Lord Shaw,) Jehan- 
GiR Dadabhoyu. Kaikushru Cavasha. 

39 Bom. 296 ; 42 I. A, 71 ; 28 M. L. J. 167 ■ 
2 L, W. 208 : 13 A. L. J. 217 : 19 C. W N. 426 • 

21 C. L. J. 210 :17 Bom. L. B* 197 ; 

17 M. L. T. 203 : 27 I C. 63 : 

1918 M. W N. 638 (P. C.). 

- S- 111— IVtll—Construction — Uncertain 

event— Marriage of daughter — Provisions for 
maintenance, eU. 

A Hindu testator by his will made a gift for 
maintenance to each of his daughters.of Rs. 600 a 
year coupled with a direction that “when they|,will 
be married*', separate houses should be provid¬ 
ed for them in the vicinity of the testator's house 
and that so long as the daughters lived in the se¬ 
parate houses so provided, ” they would get the 
fixed allowances respectively but if the‘daughters 
do not live in the place they will get Rs. 10. ” The 
testator died in 1879 and the daughters married 
in 1888 and 1889 respectively aiid lived in sepa¬ 
rate houses. In suits by the daughters for 
their allowances, the defence was that the 
bequests to them were given in ihe ” uncer¬ 
tain event” of their marriage and as that 
event did not happen until after the death 
of the testator, the bequests were’void under 
8.111 of the Succession Act. Held,ithzt the 
paymeut of maintenance was not contingent on 
marriage or any other future event and therefore 
S. Ill of the Succession Act did not apply. {Lord 
Mercy). Chandra Kishore Roy v. Prasanna 
Kum.ari Dasi. 88 Cal. 327 : 38 I. A. 7 : 

16 C, W. N. 121 : 9M. L. F. 71 
(1911) 2 M. W. N. 30 : 13 C. L. J. 68 • 
8 A. L. J. 96 : 13 Bom. L. B. 67: 21 M. L, J. 116 : 

9 I. C. 123 : 4 Bur. L. T. 66 (P. C,) 

-S. Ill —Rule of construction 
S. Ill of the Act lays only rules of construc¬ 
tion subject to be rebutted In its application by 
any provision in ihe will. Hence it cannot turn 
an estate into absolute one, where the iiueiuion 
ol the testator in the will creates a gift followed 
by a contingent gift, which latter one is in sub¬ 
stitution and iiut in remainder. The section ap¬ 
plies only where the time of occurrence of the 
contingency is uncertain. A bequest by a Hindu 
in favour of his widow and on her death to his 
daughter fer life and an alternative one in favour 
of the male issue of the daughter or to charity, 
fails as void in favour of the male issue but not 
in charily. A Hindu testator it competent enough 
to provide for the defeasance of an absolute of 
the happening of aconti gency in future. (Pratt, 

J.) Advocate-General of BoysAY v. Vithal 
Das Meghji. 56 I. c. 996 : 

23 Bom. L. B. 1006. 

-S. Ill —Will —Restriction on inherit¬ 
ance Time not mentioned for oczurrence of un¬ 
certain event. 

A Parsi will provided (1) that the daughter of 
the testator when she attains majority and gets 
possession of her portion of the legacy was to be 
a sort of ex officio joint executor with tbe then 
existing executors. (2) that if the son of tbe tes¬ 
tator comes and meets the testator there without 
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marrying, or if married, without any lineal heir, 
bis share would revert equally to his surviving 
sisters or their heirs. Held, that the daughter on 
attaining majority is entitled to her legacy and to 
be co-executrix and was so entitled without wait¬ 
ing for possession of the whole of the legacy. 
S.lll of the Act applied and the restriction placed 
on the son's inheritance by the testator was nu¬ 
gatory and ought not to be given effect to. 
{Davar, J.) Sardar Nawroji v. Putlibai, 

37 Bom. 644 : 191. C. 832 : 
IS Bom- L. B. 352. 

--8. Ill— Applicability of—Hindu will. 

The applicability of S. Ill of the Succession 
Act depends on a natural meaning as opposed to 
a forced interpretation of the words used in a 
will. {Waltniley and Huda, //.) Shrimati 

GuNAMANl DASI V. DEVI PBASANNA RoY. 

54 I. C. 897 : 23 C. W. N. 1038 

» 

-S. \l\—Applicability of--WilL 

Where a Hindu testator left a will providing 
“ if my wife die before, my daughter shall get 
the said property,*' and died leaving him surviv¬ 
ing the said persons, held, that the legacy to the 
daughter could not take effect under S. Ill of the 
Act. as the wife did not die in the lifetime of the 
testator. {Chatterjee and Ncxvbould, JJ.) Jagat 
Buoy Tomijuddi HoWladar. 89 I. C. 228 : 

44 Cal. 181. 

• S. Ill— Rule of construction-^Absolute 

rule. 

If property is given to a person with a power 
to sell or give it away, he takes an absolute 

interest in the property. The rule laid down in 
S. Ill of the Succession Act is a statutory rule of 
construction which the Courts are bound to 
follow. Where the testator has given an absolute 
gift to a legatee and a gift over simpliciter on a 
c ontingency of death, is that he was referring to 
death before the period of distribution. {Fletcher 
and Richardson, JJ.) Nistarini Debya v. 
Beharilal. 27 I. C. 239 : 19 C. W. N. 68. 


_—-S.lll —Gift over in the event of minor 

legatee not attaining age. 

A gift over in the event of a minor legatee not 
attaining full age is valid. {Fletcher and Richard¬ 
son JJ.) DURGA PRASAD V. RaGHUNANDANLAL. 

23 I. C. 597 : 19 C W. N. 489 


_.8. Ill —Hoapplioability to Punjab. 

Section 111, Succession Act. has been made ap¬ 
plicable to cases governed by the Hindu Wills 

Act. This Act however, is not applicable to Pun- 
iab. Therefore, section 111 cannot apply to Pun- 
iah lAbdul Raoof and Lumsden, JJ.) Prem 
SINGH 1;. Hardit SINGH. 1923 lah. 649. 


__8. Ill—G»// over on death of legatee with 

full ownership is void. , 

A gift over of the remainder on the death of the 

ileeatec with full ownership is void and inopera- 

;tive in law. {Broadway and Abdul Raoof, J].) 

itfnffAN Lai# V. Niranjan Das. 

MOHAN UAI# V. ^ 


_ B. ns—Failure of prior bequest notas 
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A gift over shall take effect on the f.ailure of 
a prior bequest although the failure may not have 
occurred in the manner contemplated by the tes¬ 
tator. So, where a testator provided that if his son 
died, a minor and his widow survived him, she 
would acquire the property before the two 
daughters ; Held that if the widow predeceased 
the son still the two daughters would not be 
deprived of the legacy. {Fletcher and Richardson, 
JJ.) Durga Prasad v. Raghavandan Lal. 

19 C. W. N. 439 : 23 I. C. 597. 

- S. 118— Absolute estate—Gift to a third 

person on some condition, 

A bequest of absolute estate, with a provision 
that it should go to the third person if the legatee 
would die without male issue is valid under S. 118 
and is not opposed to Hindu Law. {Macleod, 
C. J. and Fawcett, J.) Bai Dhanlaxmi v. Hari- 
pRAsad. 45 Bom. 1036 : 

62 I. C. 87: 28 Bom. L. B. 433. 

- S. 118 — Will — Gift over to charity 

whether valid. 

An immediate gift to a charity for charitable 
purposes with a gift over, on an event which may 
occur beyond the limit of perpetuities, to another 
charity is not illegal. If the condition is neither 
impossible nor illegal the gift over would come 
into operation on the non-fulfilment of the con¬ 
ditions. {Chaudhuri, J.) Administrator-General 
OP Bengal v. Hughes. 211. C. 183 : 

40 Cal. 192 ! 


— -^—8. iST^Unprobater will — Defence. 

A will executed in Madras though not probated 
may be used by the deft, to contest the plff.’s suit. 
14 Mad. 454; 33 Mad. 91. Foil.; 38 Mad. 474 Not 
foil. ; 18 C. W. N. 1136 ; 21 C. L. J. 96. Ref. 

{Kumaraswami Sastri, J.) Sadagopa Naidu 
V. Thirumalaiswami Naidu, 30 I. c, 272 

18 M. L. T. X2d, 

- S. 169— Will-^Gijt of income —// gift of 

corpus. 

A gift of income without more is a gift of the 
corpus though the gift is to the separate use or 
through the medium of trust. (Chaudhuri, J.) 
Administrator-General of Bengal v. Hughes 

21 I. C. 183 : 40 Cal. 192. 

-8. ISO—Hindu Wills Act-Intention. 

S. 160 is made applicable to Hindus by the 
Hindu Wills Act. It only requires that a contrary 
intention should appear sufficiently from the 
language of the Will read as a whole, and not 
that the intention should be indicated by express 
words. {Sanderson, C. J. and Richardson, J.) 
Niladrinath Mukerji V. Sarojnath Mukerji. 

62 I. C. 681. 


——-8: 160— Applicability. 

The principle in S. 160 docs not apply when a 
contrary intention appears in the document 
(-hatlerjec and Panton, JJ.) Rajlakhi Debya v 
Sarola Sandari Debya. 56 I C 808 


--8.164 —Effect of — Hindus. 

S 164 expresflv abolishes the doctrine of satis¬ 
faction. Though the rule is not applicable to 
Hindus orMahomedans its principle is applicable. 
{Beaman, J.) Hassanalli v. Popatlal Sarbhis 
Das. 37 Bom. 211 : 17 I. C. 17 : 14 Bom. 1 R. 782. 
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-^S 1ST— Grant of Probate before decree 

and after suit — i>ufficiency of. 

So lot'g as the compliance with S, 187 is prior 
to the decee. the f‘»ct that it was after the institu¬ 
tion of the suit made no difference and the Court 
is fullv competent to deal vvith the su-t, {Lnrd 
Mersey). Chandka Kishork Roy v Prasanna 
KumaRI Dasi. 38 Cal 327 ; 38 I. A 7 t 

15 C W. N. 121 : 9 M L. T. 71 : 
(1911) 2 M. W. N. 30: ‘3 C. L. J. 58 ; 
8 A L. J. 96 • 13 Pom. L. R. 67 • 
9 I. C. 122 : 4 Bar. L. T. 65 : 21 M. L. J. 116 -P C). 

[On appeal from 10 G W. N. 864 ] 


-S 1ST —H'ndu Wilts Act, S. 2— Com- 

phance with after suit does 'tot mal*er. 

S 1H7 of the Succession Act i« made applicable 
to Hindus by S. 2 of the Hindu Will- Act an«i so 
Jong as con'pliance with the section is prior to 
th* decree, the fact that it was after the institu 
lion of tlio fuit makes no difference. The court 
is entitled to proceed wrh the suit. [Mookerjee 
and Cuming, JJ.) Charu Chandra Pramanick 
V. Nahush Chandra Kundu. 

60 Cal. 49 : 1933 Cal. 1. 

■■’8. 187— Admissibility in evidence of a 
xvitl not proved in probate—‘Hindu Wills Act, 
S. 2. 

A will not proved in the Probate Cou»t may be 
cited in evidence if it is for a purp )se other than 
to cs abl'sh a right as executor or legatee, not 
withstanding S. 187 of the Succession .Act. 'ncor- 
porafed in the Hindu Wills Act (Mooker/ee 
and Beaoheroft JJ.) AchyutanaNda t>As v. 
Jagannath Das. 31 C. L. J. 96 ; 27 I. C. 739 : 

20 C. W. N 122. 

-8. 187— Will — Probate not takcn-Execu- 

tor—Whether can pass possessory title. 

The fule stated under S. 187 of the Succession 
Act is that a per'^on who has tojprovc a title and 
has to divoice it from a will whether that person 
is plff. or deit., cannot do so without nroducinf? 
probate. Though in order to complete the title • f 
an executor under a will,it is necessary to take r»ut 
a probate at a lator date, the will cannot be treated 
as non-exisience nor can the property pass by 
iniestacv merely because a probate has not been 
granted. A will is perfectly valid independently 
of the probate and the executor can deal 
with t^c property and give a good trtle. 
S. 187 is no bar to a transferee from an execu¬ 
tor who has not taken out probate but who was 
in possession, and who has given possessory title 
deed suing on that title deed to eject a tresrasser 
and the lack of probate is msuHicient to bar Itic 
ejectment of such a trespasser. (Schwnhe, C. J. 
and Wallace, J.) S Parthasarathy Aiyak V. 
M. Subbaroya Gramony (1923) M W. N. 763 : 

46 M. L. J. 175 ; 1924 Mad. 67. 

-- S. 1ST—Proof of execution title. 

A party claiming an interest under a will as 
well as his succe8sor>-in-title must pro c the 
execution of the document and its terms by the 
particular procedure laid down by the Legislature. 
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38 Mad. 474 , Foil ; 17 Cal. 347 (P.C.). Dist. [Rake- 
well* J ) Alamelammal v ‘^uryaprakasaroya, 

38 Had. 988 : 31 I. C. 491 : 29 M. L. J 680. 

-8. 187—Person debarred from establish¬ 
ing legatee's tight as jus tertii. 

5 . 187 of the Sucr-cssion Act affects not only 
the establishment of the legatee’s right by hun- 
aell but also dtbirs a person from e>tablishing 
1‘gatee’s right merelv as a jus tertii for defence. 
{White, C. J. and Oldfitld, J.) Lakshmana V: 
RatnaMA. 38 Mad. 474 : 21 I. C, 698 . 

25 M L. J. 556. 

-S. 190 - One of several heirs of deceased 

sued againsf as legal ref resentative—Letters of 

Administra itov. 

Where one of the heirs of a deceased Christian 
intestate was impleaded in a suit as his legal 
representative. Held, that unless Leiters of 
Administ alion were granted by a c m e'ent 
Court no right to any part of the property of the 
deceased could be established. S. 190 ol the 
'^^uccc'sion Act applies to the case. (BaUhelor, 

A C. J. and Shah, J.) Timaji Krishna Foddar 
V. Rama Piraji Bhaikhande. 

45 1 C. 862 : 20 Bom. t. B. 175. 

-S 1^0—Parsis—Decree debt —Daughter s 

liability. 

The amount under a decree against a family 
business, whet e the decree was passed after the 
father's death against the sons it does not affect 
the daughter's interest and S 190 has no applica¬ 
tion. (Scott, C. J. and Russell. J.t AhuedadaD 
United Printing Co. v. Aruesjur Kavasjb 

36 Bom. 6 5 : 16 1. C. 684 : 14 Bom. L. B. 644. 

-Ss. 198.183.187 and 215—/l^^/icabofi for 

Letters of Administration by min>r legatee’s 
mother—Power 01 Court. 

A minor legatee cannot be granted Let ers of 
Administration, and where there are other legate¬ 
es also the mother of the minor cannot be granted 
the letters on behalf of the minor legatee. (h'oM 
and Hat tnoil, JJ.) Ma Saw v. Ma Thit. 

6 Bur L. T. 236 : 18 I, u. 187 ; 6 L. B. B. 118 

-So. 201, 327, 228 and 246 - Letters of ad- 

tntnislratiOT%—Joint letters when granted — Co¬ 
heirs of equal degree—Rtghls of. 

Special circumstances should be made out be¬ 
fore granting joint letters of adn imsiration and 
even u here the c aanants are equal in degree of 
kindred to the deceased, onlv one should be ap¬ 
pointed acto dtiig to the esiablished practice. 
The Court sh. uld prefer a sole to a joint adn inis- 
tratifii ai d even w’hcre jcscial persons ^tand in 
the same deciee of kinship to the dtceastdit is 
the rule to select one onh, the seUction bemg 
made according to certain recognised prii ciplcs. 
The inttrest ol the csia'e which has to be admi- 
n-steredand the iivcrcsls of the parlies entitled 
thereto must be primanlv looked to and other 
things being equal a person vvith business capaci¬ 
ty and cxperic' ce will|be preferred to one who lias 
none. Where two persons are cquallv entitled by 
coi sanguily prcicrcucr* with Ircqueiuly be gi'en 
to the one chosen by the majority of those entitled 
to the distiibution of the assets although other 
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SUCCESSION ACT 'X OF 1865), S. 239. 


SUCCESSION ACT (X OF 1865), S, 811. 


considerations may be sufficient to overrule the 
wishes ot the majority of those interested. A son 
as a rule will be preferred to a daughter and 
where none of the usual tests can be applied ihc 
Cour t frequently appoints the applicant wbo is 
first in ihe field. The court never forces a joint 
administration upon unwilling parties. Where 
the applicants are quarrelling between them¬ 
selves and are antagonistic to each other the 
administration of the estate is likely to suffer. As 
they must act jointly one of them it obstinate, 
could defeat the proper administration of the es¬ 
tate. 5 C. L. R. 38 Ref. S. 204 oi the Succession 
Act does no more than state that those who are 
ill equal degree of kindred to the deceased are all, 
from that point of view alone, equally entitled to 
be appointed administrator, but the section does 
not say that they are all entitled to be appointed 
jointly Under S. 225 of the Act the Court is 
given very wide powers where it considers neces¬ 
sary or convenient to appoint some person to 
administer the estate other than the person who 
in ordinary circumstances would be entitled to 
the grant. There is nothing in the Act which 
makes it obligatory upon the Court to grant Letters 
of Administration to all persons who may be 
entitled thereto merely by reason of tbeir equal 
nearness of kin to the deceased. Separate Letters 
of Administration can be granted under Ss. 227 
and 228 ot the Succession Act where the deceased 
leaves a will in respect of a person of his proper 
tics and the rest has to be administered by a 
person other than the executor of the will. 
(Miller, C. J. and Foster, J.) Stoney v. Stoney. 

2 Fat. 508 : 4 Fat. L. X 251 : 

1923 Fat. 130 : 1923 F. 348 (2). 

--Sa. 239 and 264 B—/wdgtf granting letters 

if can give directions as to property. 

Alter granting Letters of Administration the 
Dist rict Judge cannot give any directions with 
refe rence to the property. (Shah and Cr^itnp, JJ.) 
WiNSORv. WINSOR. 44 B. 682 : 

57 I. C. 116 : 22 Bom. L. B. 396. 


is Rs. 10 under Art. 17 (vi\ of Sch. II of the 
Court Fees Act, as the subject matter in dispute 
cannot be estimated at a money value. An order 
of a District Judge refusing to grant Letters of 
Administration with a copy of the will annexed 
is a decree and is appealable from the. order. 
(Tudball and Rafique, JJ.) Miss Eva Mount* 
STEPHENS V . Mr. Hunter garnett Orme. 

22 1. C. 98 : 35 All. 448. 

-Ss. 264, B and 2Z9 —Administrator — Di¬ 
rection to— Power to give. 

When Letters of Administration to the estate 
have been granted a District Court cannot give 
directions to the administrator as regards the 
property (Shah and Crump, JJ.) Mina Winsor 
V . E. Winsor. 22 Bom. L. R. 396: 57 I. C. 116: 

44 B. 682. 

—--Ss. 268 to 273—Decree against estate re¬ 

presented by administiator. 

A decree passed against an estate represented 
by an administrator acting on behalf of other ad¬ 
ministrator is perfectly valid and an auction sale 
held in execution of such a decree is binding un • 
til set aside though the administrator may be 
liable the legatees for loss occasioned bv gross 
negligence on his part. [Sadasiva Aiyar and 
Napier,JJ.) Grace Rosamund Rhodes:. Padma- 
NABHA Chettiar. 1 L. W. 1033:26 I. C. 369 : 

(1914) M. W N. 921 : 17 M. L. T. 18. 

- Ss. 269 and 293 — Assent to legacy—E • 

feet of—Power to dispose of property 

After an executor has given bis assent to the 
legacy he is not competent to deal further with 
the property. An executor, although, he has po¬ 
wer to dispose of the property on the deceased 
in such manner as he thinks fit under S. 269 of 
the Act must be able to prove necessity for doing 
so. (Walmsley and Panton^ JJ.) Marie PenHie- 
Ro V. JOTINDRA Mohan Sen. 47 I. C. 289 : 

36 C. L. J. 141. 


S. 332— Notificati'^n under—Retrospect 
tive effect— Decision, meaning. 

Notification dated 2nd May 1913. issued by the 
Government of India under S. 332 ot the Succes¬ 
sion Act at the appellate stage ot a case did not 
aoDly where there had already been a decision 
of a competent Court regarding the rights of the 
oarties Decision includes a decision under ap- 
neal (Mxillick, J.) TuNi Oraon v. Leda Oraon, 

1 Pat. L. J. 225: 36 I. C. 206: 20 C. W. N. 1082. 

_.g. 2^2—Jurisdiction of District Judge, 

S 242 gives jurisdiction under certain limitation 

to a District Judge to grant probate having effect 

throughout British India, (kennngton and Shah 

Din IJ) Nagindka Nath Banerjee v. P. N. 

RanerIeb 21 P. B 1913: 19 I, 0. 692: 

BANERJEB. p ^ 

__S 3 . 361 and 26 ^—Appeal against order 

refusing grant of Letters of Administratvon- 
Court-fee. 

The court fee payable in an appeal agajnet an 
order refusing grant of Letters of Administration 

c D —VOL. IV 100 


-S. 299—'Executor—Power to mortgage 

assets—Renewal of mortgage. 

An executor who has obtained probate has ab¬ 
solute authority under S. 269 of the Succession 
Act to mortgage the testator’s assets. The autho¬ 
rity is in DO away fettered by reason of his stipula¬ 
tion io the will that he is not to sell or moitgage 
the property. The executor would be acting with¬ 
in that authority if he renewed a mortgage effect¬ 
ed by the testator to satisfy the debts created by 
that mortgage. (SfMar/, /. C.) Kul Husain v, Ajo- 
dhya Bank Ltd. 54 I. C. 321 : 6 0. L. J. 626. 

- Si. 391, 129 287. 288 and 290—Bequest 

of rent producing proper iy on trust—Specific 
bequest. 

A bequest of rent producing property on trust 
(there being no rent charge; the trustees being 
directed to apply the rents and profits for benefit 
of a legatee is not a specific bequest within the 
meaning of S. 291 of the Succession Act. \Bea‘ 
man, J.) 8ai Bhikaji v. Bai Din Bai. 

11 I. C. 360: 13 Bom L. B. 319. 
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SUCCESSION ACT (X OF 1866/, 8. 311. 

— -S. 311— Will~Paymcnt of legacy — Ap- 

pi. ability of section. 

v>. 311 of the Act applies to a case where no 
time is fixed for payment but the amount is 
payable out of a particular fund. [Chaudhnry, 7.) 
Administrator-General of Bengal v. A. D. 
Christiana. 34 I. C. 157 : 43 Cal. 201. 

— -S 311— Construction ofwtll. 

Held on the facts, the true construction of the 
w.ll was that the legacies were intended to be 
given to ihe legatees as from the testatrix's death 
and to become due at once, but that it was recog¬ 
nised by the testatrix that they would not in fact 
be paid until the determination of the litigatinn I 
as the funds would not be available for their pay¬ 
ment, uhtil then, there was no direction to be 
found that the Icfctacies should not be paid until 
the determination of the litigation though, no 
doubt, it was recognised that they would not be. 
but as the funds were invested and bearing inter- • 
est there was no reason for holding that the tes¬ 
tatrix’s intention as expressed in the will was that j 
the legatees should not get interest but that the 
interest should accumulate for the sole benefit of 
the residuary legatee. {Schwabc, C J. Coutts . 
Trotter and kumarasivami Sastri^ 77,) Zamin- 
DAU OF Bhadrachellam V. Sri Raja Venka- 
TADRI APPA RAO. 

16 L. W. 369 : (1922) M. W. N, 632 : 

31 M. I. T. 221 (H. C.) : 46 M. 190 : ; 

43 M. L. J. 486 : 1922 Mad. 457. 


SUCCESSION CEBTIFICATE ACT (VU OP 1889), 

' '“'Ss. 331 ind 332— Intestate professing 
Hindu religion though of mixed parentage — 
Grant of Letters of Administration. 

Where an intestate professed the Hindu religion 
though of a mixed parentage, the Probate and| Ad¬ 
ministration Act aopl ed and not the Succesioo 
Act for thel grant of Letters of Administration 
[Hatinoll, Offg. C. 7. and Young, J) Maung 
Chit Maung t/. Ma Yait. 

7 Bur. L. T. 133 : 24 I. C. 636 : 

7 L. B. B 362. 

-S. 331 — Applicability — Chinese^Bud- 

i dhists. 

The Indian Succession Act does not apply to 
Chinese-Buddhist. 2 L. B R. 05 Foil, {Twomey 
and Parleit, 77 ) Ma Thin Shein v. Ah Shein. 
8 L. B. B 222 : 24 I . C 367 : 7 Bur. L. T. 246. 

SUCCESSION CERTIFICATE ACT (Vll OF 1889). 

- Proceeding under—Not to be availed of 

for deciding conflicting claims . 

A proceeding under the Act cannot be availed 
of for the determination of conflicting claims or 
for the specification of the shares in a debt fall¬ 
ing to different heirs or legal representatives, 
[Piggott and Walsh, 77.) Sughra Begum v. 
Mohammed Mirkhan. 

43 All. 341 . I. C. 6 : 19 A.L. J. 116. 

- Scope, 


-S. 312— Legacies—hJeresl on — Docu¬ 
ment silent. 

I 

Interest on demonstiative legacies is payable ' 
from the time fixed for payment even at 4 per 1 
cent per annum, even though the document is 
silent about it. {ChaudhuriJ.) Administkator- 
Genekalof Bengal v. A. D. Christiana. * 

34 I. C. 157 : 43 Cal. 201. 

I 

- S. 331 —Hindu convert to Christianity — | 

Law governing succession. j 

Succession to the estate of a Hindu convert to i 
Christianity who dies a christain and intestate, is ! 
governed by the Act. Since the passing of the ' 
Act, a person ceasing to be a Hindu cannot elect 
to continue to be governed by Hindu Law in 
matters of succession. Abrahim v. Abraltim , Dist, I 
[Lord Shaw .) Kamawahti v. Diguijai Singh, i 
43 All. 625 : 64 I. C. 659 . 48 T. A. 381 : ' 

15 L. W. 1 (P.C.). , 


'S. 331—Bra/tmos, tf Hindus-Declara- 
tion under Act III of i^72~Efject of. 

A person by becoming a Brabmo does not nc- 
cessarily cease to be a Hindu, that is to say, some 
thing further than mere becoming a Brahmo is 
necessary for a man to cut himself of from 
Hinduism. A declaration under Act III of 1872 
can not betaken as an abjuration for all purposes 
of Hinduism but merely as a statement for the 
purposes of the Act iiseU. {Greaves, 7) Jana- 
nendra Nath Roy in the goods of. 

26 C. W. N. 799 ; 

49 C. 1069 ; 1933 C. 265. 


I 


A 

J 




4 


An inquiry as to the validity of transfers made 
by a certificate holder is outside the scope and 
object of Act (Per Sundara Aiyar, J.) An as¬ 
signee of a debt due to the estate of a deceased 
person can recover the debt without production 
of a certificat? The act purports to facilitate 
the collection of debts to regulate the administra¬ 
tion of succession as to protect persons who deal 
with alleged representatives of deceased persons 
against the contingency which so often occurs 
when disputes arise as to whether a claimant is 
or is not entitled as such personal representative. 
[Walsh and Sunderlal, 77.) Raman Lalji Mah- 
RAj V. Haridas. 38 All. 474: 

34 1. C. 364 : 14 A L. J. 677. 

- Proceedings under, are summary—No 

bar to subsequent trial. 

The proceedings under the Act are of a sum¬ 
mary nature and the Court has only to see that a 
^rima jacie right to collect the debts is made out 
and the Court’s order does not bar the trial pro¬ 
vided the question is the same and the parties are 
in same. (Shadi Lai, C. J.) Rattan Singh v. 
Chaudhuri Raj Singh. 

2 Lab. L. J. 578. 

- Mortgage —Suit—Buddhist heir of mort¬ 
gagee. 

An heir of a Buddhist need not take out 
Letters of Administration in order to sue as re¬ 
presentative of a deceased morlgagec.lt is suffici¬ 
ent if a Succession Certificate has been obtained. 
[Pratt and Duckworth, 77.) Ah Doe v. Mi Aung 
Tah Pru and one. 1 Bur. L. J. 110 : 

1923 B. 74 (1). 
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.SUCCESSION CEKTIFICA.TE ACT (VII OF 1889). 

S. 1. 

-S. 1 (iv) —Scope of—Issue of certificate. 

Where a person died leaving a Will disposing 
thereby a portion of his property and gave a 
contingent interest to his widow and widowed 
daughters-in-law and a present interest to his 
daughter in some promissory notes and the nat¬ 
ural heir who did not claim under the will ap¬ 
plied for a Succession Certificate; Held, that there 
being no question of evading any fee or duty, S. 1 
(iv) did not prevent before the contingency had 
arisen the issue of the certificate asked for, in re¬ 
spect of the promissory note in which a contin¬ 
gent interest was created in the Will, but that it 
did prevent the issue ot a certificate in respect 
of the promissory note in which a present inter¬ 
est was granted by the will to the daughter. {Ri¬ 
chardson and Walmsley. JJ.) Romesh Chandra 
Das V. KaNNINisudary Dasya. 39 I. C. 525. 

-S. 1 (iv)— '‘Such a will'’ meaning of. 

The words “such a will" have a reference to a 
will to which either the Hindu Wills Act or the 
Succession Act applies. Succession Certificate 
cannot be refused on the ground that a probate 
which would have been applied for has not been 
upheld. {Shadi Lal,C»J,) Rattan Singh v. 
Chaudhuri Raj Singh. 2 Lah. t. J. 678 

« 

-S. 1 (iv)— Jurisdiction of Court. 

An application for grant can be allowed in 
spite of S. 1 (iv) though the dispute between the 
parties could easily be settled in proceedings 
taken under the Probate and Administration Act 
(Shadi Lal,J.) Ramsaran v. Gappuram. 

33 I. C. 603 : 71 P. W. R. 1916. 

-Ss. 1 (4) 7, and 25— Will — Application 

fof certificate — Probate—Nature of proceedings 
under the Act—Decision on qt^stion of right. 

The words *“ such a will “ in the concluding 
clause of S. 1, sub-S. (4) of the Succession Certifi¬ 
cate Act reier to a will to which either the Suc¬ 
cession Act or the Hindu Wills Act applies, 18 
Bom. 608 and 2A.LJ. 126, Foil. S.l (4) of the Suc¬ 
cession Certificate Act does not preclude a 
person under a will to which neither the Succes¬ 
sion Act nor the Hindu Wills Act applies. The 
niere fact that he might have applied for a pro¬ 
bate is not an adequate ground for refusing to en¬ 
tertain his application for a succession certificate. 
16 Bom. 712. Foil. A Subordinate Judge of the 
second class invested with the functions of a Dis¬ 
trict Court under S. 26 ol the Succession Certi 
ficate Act. is competent to entertain an 
application for a succession certificate 
in respect of debts exceeding Rs. 5,000. 
Proceedings under the Succession Certificate, 
Act are of a summary nature, and the only thing 
which the court is required to decide is whether 
the applicant has a prima facie right to collect 
the debts, and the decision of the Court under the 
Act, upon a question of right does not bar the 
trial of the same question in any other proceed¬ 
ing between the same parties. (Shadi Lai, C. J.) 
Rattan Singh v. Chandhri Raj Singh. 

68 I. C. 302 : 2 Lah. L. J. 578. 

—p 2—‘Debt—Dower debt 

Dower debt of a Mahometlan wife whether 
prompt or deferred is a debt within S 2 of 


SUCCESSION CERTIFICATE ACT (VII OF 1889), 
S. 4—Assignee from certificate holder. 

Succession Certificate Act. 30 All. 315. Foil. 
(Knox, Karamat Hussain and Griffin^ JJ.) 
Ghafoor Khan v. Kalandari Begam. 

8 A. L. J. 79; 9 I. C. 127 . 33 All. 327. 

-S. 3— Insurance money. 

Under the Act money payable under a policy 
of life assurance after the death of an assured 
during an entirely undetermined sum during the 
life of the assured is not a debt due to the de¬ 
ceased. (Holmwood and Imam, JJJ,) Chapusilla 
j Dasi V. jYOTisH Chandra Sirkar. 83 I. C. 157 

! -S. 4 

Assignee from certificate holder. 

Claim for part. 

Debt, meaning of. 

Divided Hindu family. 

Joint Hindu family. 

Legatee under will. 

Minor as applicant. 

Partnership. 

Scope of. 

Time for producing certificate and effest of 
non-production. 

Miscellaneous. 

Assignee from certificate holder. 

-Ss. 4 and 16— Assignment by heir of 

creditor—SuTt by assignee—Succession Certificate 
Where the heir of a deceased creditor has not 
obtained a succession certificate in respect of the 
debt and assigns the debt before so obtaining to 
another, the assignee is entitled to obtain a 
succession certificate and cannot be granted a 
decree for such debt until he has done so. 
(Tudball and Sulaiman, JJ.) Gulshan Ali v. 
Zakir Ali. 18 ^ i, qqq ’ 

2 V. P. L.R (All.) 228 : 57 I. C. S5 : 42 A. 549. 

- ^—Assignee from Certificate holder^ 

Assignment of debt right of assignee to sue. 

Where a Succession Certificate was obtained 
in respect of a debt and subsequently the debt 
was assigned to a third person to whom the 
Succession Certificate was also handed over the 
assignment of the debt is valid and the assignee 
is entitled to sue for the recovery of the debt 
(Ryves and Piggott, JJ.) Rang Lal v. Annu Lal ’ 
11 A. L. J. 968 : 23 I. C. 349 ; 36 All. 2l! 

-— -Ss. 4 and IQ—Assignee from Certificate 

holder. 

An assignee of the holder of a Succession 
Certificate cannot sue for the recovery of the 
debt assigned to him. (Griffin and Chamier 
JJ.) Allahadad Khan v. Sant Ram, * 

10 A. L. J. 506 : 17. I. C 486 : 35 All. 74. 

—--Ss. 4 and \Q—Assignee from certificate 

holder—Succession Certificate holder assigning 
his rights—Right of assignee. 

An assignee from a person who has obtained 
a Succession Certificate is entitled to sue and 
obtain a decree for the recovery of a debt due to 
the estate of the deceased without producing a 

own name. 35 All, 
74. Diss. 36 All, 21 Foil. (Phillips and Kumara 
swamt Sastri, JJ.) Arunachala Chettiar 
MUTHU. 42 Mad. 180 : 48 I. C. 786; 86 M.L.J. 666. 
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SUCCESSION CERTIFICATE ACT (Vll OF 1889), 

S. 4—Claim for part. 

Claim for Fart. 

— 8. 4—C/ain for part — CertificaU in res- 
sfC'.l of a portion of—Whether can be granted. 

The \ct does not contemplate the granting of a 
cerfihcatc for the collectioQ ot a part of the debt 
and a certificate ought not to be granted for a 
share only of a dower-debt which is a single 
deb:. [Ptg^ott and Walsh, J J.) SugraH 
Begum v. Mohammad Mir Khan. 

43 All 341 : 61 I. 0. 6; 19 A. L. J. 116. 

-—S. 4— Claim for part — Certificate for 

portion of debt—If may be granted. 

A succession Certificate for a portion of the 
debt due to the deceased may be granted. (33 
All. 327 Dist. from) Woodroffe and Cam- 
yy.) Annapurna Dasya v. Nalini Mohan 
Das 42 Cal. 10 . 23 I. C. 656 : 18 C. W. N. 836 

-8. 4— Claim for part — Application by 

one of several heirs, 

Anv one of the heirs of the deceased may apply 
for a Succession Certificate for a debt recoverable 
by him : he can even apply for a certificate for a 
part only of his share of the debt. [Mookerji and 
Carnduft, //.) MoHAMHd AbdUL HaSsan v, 
Muj-ammat Shai^ifan. 

10 C. W. N. 231 : 12 I. C. 693 ; 18 C. L. J. 384. 

— —8. 4—C/niHi for pari—Certificate re' 
quired for part of sum claimed. 

Even where a part of the sum claimed requires 
a Succession Certificate, S. 4 is applicable. 
{Johnstone^ J.) Bassa v. Amir Bibi. 

175 P. L. R. 1914 : 24 I. C. 893 : 

73 P. W. R. 1914. 

Debt, Meaning of. 

--- 8.4— Debt, meaning of—Suit against a 

person who wrongfully collected debts. 

A certificate is not necessary where a Hindu 
widow brings a suit against a person who 
wrongly collect! the debt due to the deceased’s es¬ 
tate and withholds them. A|certificatc is necessary 
only where the debtor is sued as such. (I'udball 
and Linsday, JJ.) Sahbb Kam v. Gobindi. 

43 All. 440 : 60 I. C. 774 : 

19 A. L. J. 268 ; 3 U. P. L. R. (All.) 48. 

' S. 4—•Dtfbr — Meaning of —Construc¬ 

tion. 

The phrase ‘his debt’ in S. 4 is the whole of the 
debt due by tlie debtor to the deceased and cannot 
mean a portion of the debt because (1) such mean¬ 
ing is against the canons of interpretation, for the 
natural meaning of debt is not the share of some 
one in that debt (2) it is opposed to the scheme 
of the Act which is intended lor ihe protection of 
debt ►rs (3) it will cause the splitting of an in¬ 
divisible liabilitv (4) it will lead to harassing of 
the d^'btor by multiplicity of suits on one and the 
same cause of action. {KnoA\ Karamat Hussain 
and Griffin, JJ,) Ghafkoor Khan v. Kalan- 
DARI BEGAM. 

83 All 327 : 9 I. C. 127 : 8 A. L. J. 79. 

-- A —Debt—Meaning of-Suit for arrears 

of rent due to deceased landlord—Succession 
Ctrti ftcate. 

To recover arrears of rent in respect of home¬ 
stead land by (he heirs of legal representatives 
of a deceased landlord to whom the rent was due 


SUCCESSION CERTIFICATE ACT (VII OF 1889), 

S. 4—"Debt". Meaning of. 

a certificate is necessary. The words “ land used 
for agricultural purposes", in S.4 govern the pre¬ 
ceding words ‘ rent revenue or profits [Fletoher 
and Newbiuld, JJ.) Sheikh Sahebjan Khan- 
SAMA V. Sheikh Abul Jaui.. 41 1. c. 84. 

-•—S. A—Debt—Meaning of—Insurance 

j policy. 

An insurance policy unless it is an ascertain¬ 
ed debt in the lifetime of the assured, is not 
within the Act. Undetermined insurance 
money is not a debt due to the deceased. Su^res- 
j sion Certificate empowers only to collect debts, 
existing in the deceased’s lifetime and accruing 
before his death and gives no general power, it 
is unnecessary to realize insurance money. 
{Holmwood and Imam, JJ.) Charusila DaSI v, 
Jyotish Chandra Sarkar 33. I, C. 157. 

-S. 4, Cl. 2—Debt—Meaning of—Decree 

for rent. 

The amount of a decree for rent deposited by 
the tenant judgment-debtor is rent even after 
the de?th of the decree holder and his heir is en¬ 
titled io withdraw the money from Court without 
producing a Succession Certificate. {Brett and 
Richardson. JJ.) SuRENdra Nath Mitra r. 
Upendra Nath Bhatta. 18 I C 495. 

-S. 4, il) (a)— Meaning of—Insu¬ 
rance money—Succession Certificate whether 
necessary. 

An application under the Act by the widow of 
the insured for recoveiing the insurance amount 
is misconceived as the company is not the debtor 
of the deceased in respect of the sum and the 
applicant was not entitled to this sum as part ol 
the assets of the deceased within the meaning of 
S 4 (1) (a) of the Act. (Surfasiva ^lyar and Nap¬ 
ier, JJ.) Srinivasa Chabiar v. Ranganayaki 
Amual. 32 I. C 991 : 3 L. W. 466. 

-8. A—Debt —Meaning of—Insurance 

money. 

The insurance money falling due on the death 
of the insured is a pan of the deceased’s estate, 
and ‘is a debt' due to him within the meaning of 
$. 4 (Benson and Sundarts Aiyar, JJ.) ORIENTAL 
Government Security Life Assurance Com¬ 
pany, Ltd p. Vantedu Ammiraju. 

(1911) 1 M. W. N. 276 : 

9 M, L. T. 451 : 10 I. C 263 : 35 Mad. 168 

-S. A—Debt—Meaning of—Decree for 

debt" — Mortgage. 

A decree lor enforcement of a mortgage rights, 
as against the mortgaged property is not a decree 
for debt within S. 4 of the Succession Certificate 
Act. Hence the heirs of mortgagee need not 
produce Succession Certificate, (I'udfinil, A. C ) 
Hanuman Baksh Singh v. Dil Raj. 

60 I. C. 271. 

-S, A—Debt—Meaning of—Equity of 

redemption. 

An equity of redemption is not a security or debt 
within S. 4 of the Succession Certificate Act and 
the respondents could file a suit for redemption 
without such a certificate or letters of administra¬ 
tion. {Fox, C. J. and Hartnall,) J. Ma ThbiH 
May V. Ma Than Mya. 16 I. C. 486 

' 6 Bar. L. T. 102. 
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SUCCESSION CERTIFICATE AC T (VII OF 1889), 
S. 4—"Debt”, Meaning of. 

S. 4— Debt—Meaning of—Paddy rent 


due from tenant. 

Where paddy rent remains due from a tenant 
of a deceased lessor it is not a debt rvithin the 
meaning of S, 4 of the Succession CertiBcate Act 
and it is not necessary for the heir of the deceased 
lessor to take out a certificate for suing for re¬ 
covery of the said rent- (ffca/d, 7.) Ma Hla Kya 
V. MaUNG NyON.- 2 Bur. L. J. 45 : 1924 E. 139, 

Divided Hindu family. 

-S. 4— Divided Hindu family — Certificate 

necessary. 

Section 4 of the Act imperatively requires the 
production of a Succession Certificate in the case 
of a divided Hindu family. {Colvin. J. C.) Ghish 
V. Ramballakh. 13 I- C. 363. 

Jo'nt Hindu Family. 

——S. Joint Hindu family^Survivor$hip. 

A certificate is unnecessary where the succes¬ 
sion is by survivorship, {Pigioit. J.) Mathura 
Prasad v. Durgawati. 13 A L. J. 525 : 

24 I C. 182 : 36 All. 380. 

_S, 4— Hindu jamilySurvivor— 

JointJamily debt—Certificate. 

In a suit by the survivor of a joint family to 
recover joint family debts, no Succession Certi¬ 
ficate is necessary. {Ba*ferji. J.\ Ramratan v. 
SubhaN. 24 I. C. 93 : 12 A. L. J. 672. 

_S. Joint Hindu 'family—Suit by son 

for recovery of debts due to his deceased father— 
No certificate necessary. 

It is competent to a son in a Mitakshara family 
to sue for recovery of the debts due to his decesed 
undivided father without the production of a 
succession certificate. {Suhrawardy and Cuming. 
JJ) Sital Proshad Poddar v. Kaifut Sheikh. 

26 C. W. N. 488 : 1922 Cal. 149. 

_ _s. Joint Hindu family^Pro-note in 

iavouf of manager of Dayabhaga family—Suit by 

heirs. ^ , t 

Where a promissory note executed in favour ot 

A belonging to a Dhayabbaga Hindu family, 
was renewed after his death in tavour of his 
brother B as Kurta of the family and after B’s 
death A s heirs and B's heirs sued upon the note, 
held that A's heirs were not required to take out 
a Succession Certificate as they were suing on 
their own behalf in respect of tbeir share of the 
debt and not as the heirs of A. {Rtchardson and 
Biuckcroft, JJ.) Nilmoni De v. Soorendra 
Nath Mitra. ^6 i. t. bae 

_S. Joint Hindu familySurviving 

widow— Maintenance fixed by bond in favour of 
two ladies-Certifiaatc if neccssary-Sur^tvor- 

^*Where a deed of maintenance was executed in 

si"'. “n°“s. ."orlSrAi.. 

cateisneccb y Mathura Prasad v. 

i'iX a;”."'"' 

—S* 4 and Q—Joint Htndu family— 

^Tretersloner can get a certiScate under Ss. 4 
.*nd 6 in respect of the estate of the deceased 


SUCCESSION CERTIFICATE ACT (VII OF 1889), 

S. 4—Jonit Hindu family. 

male owner, even if his widow had intervened. 
The estate comes to the reversioner as if no 
widow had intervened. {Mookerjee and Cas- 
persz, JJ.) Abinash Chandra Pal v. Probadh 
Chandra Pal. 10 I.C. 357 : 15 C.W.N. 1018. 

-S. 4— Joint Hindu family — Survivorship. 

Where one member of a joint Hindu family 
dies, the other members succeed to him by the 
right of survivorship and no succession certifi¬ 
cate is necessary for the realisation of debts due 
to the family. [Johnstone. C.J.) GURDITTA Mal 
V. Dhari Mal 31 1C. 904. 

-S. 4— Joint Hindu family — Pro'note 

executed by father — Son's rights to .recover money 
under. 

The son must produce a succession certificate 
to enable him to recover a debt due under a pro¬ 
missory note in favour of his deceased father, 
the debt being the self-acquired property of the 
father. [Wallis. C. J. Oldfield and Kumawa^ 
swami Sastri. JJ.) Vairavan Chettiar v. Srini¬ 
vasa ChaRIAR. 44 Mad. 499 : 13 L. W. 476 : 

29 M. L. T. 294 : (1921) M. W. N. 290 ; 

62 1. C. 944 ; 40 M. L. J. 481. 

-S. 4— Joint Hindu family — Adopted son 

—Ancestral property—Adoption subsequent to 

death of adoptive father—Succession certificate. 

Under the Hindu Law an adopted son takes 
the ancestral property of his adoptive father not 
as his heir but by survivorship Therefore he 
is not bound to produce a succession certificate 
before he can obtain a decree for the recovery of 
the same. The fact that the son was adopted 
subsequent to the death of the adoptive father 
does not make any difference. [Sankaran Nair 
and Oldfield. JJ.) Ramanatham Chetti V. Sub- 
ramanyan Chetti. 17 M I. T. 266 : 26 I c. 688 : 

28 M. L. J. 372. 

-S. 4— Joint Hindu family—Debt due to 

member of a joint family—Suit for recovery — 
Succession certificate. 

A succession certificate is not necessary to re¬ 
cover a debt due to a member of a joint family. 
The fact that the document sued on is a promis¬ 
sory note could not make any difference. It is 
not necessary that on the face of the document 
it could appear that the debt belongs to the joint 
family. In all cases the question will be whether 
the moneys sought to be recovered were advanc¬ 
ed from joint funds or were the individual earn¬ 
ings of the person in whose favour the document 
was executed 14 Mad. 377; 17 Mad. 108. 20 Mad. 
232; 22 Mad. 380 Ref.(Stfs^g*rr Aiyar. J.) Pichai 
Kuttia Pillai V. Ranganatham. 

17 M. L. T. 264 : 28 I. C. 490 . 28 M. L J. 323. 

-S. Joint Hindu family—Adopted son 

—Succession certificate. 

An adopted son is entitled to get a decree in 
respect of a debt due to the deceased undivided 
adoptive lather, without getting a succession 
certificate. But an adopted son cannot sue on a pro¬ 
missory note executed in favour of his deceased 
undivided adoptive father without production of 
a succession certificate. ii910) M. W. N. 211 Foil. 
[Wallis. J.) Perayya v. Ahmad Abdul Rahiman 
Sait. 11. W. 612 : 27 M. 1. J. 286 : 

26 I. C. 206 : (1914> H. W. N. 671. 
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S. 4—Joint Hindo family. 

1 

-S 4 —Joint Hindu famtly. | 

IJIepitiinate son of a sudra can recover debts 
due to hrs father without a succession Certificate. 
(I'rideaux, J.) Gamlal v. Kashiram. 68 I. C. 417. 

---S 4— Joint Hindu family — Sons — Mof t- 

gage in the name of manager^-Suit by some of 
the members, other disclaiming interest. 

A suit on a mortgage standing on the name of ; 
a manager of a joint Hindu family consisting of 
his sons and nephews was instituted by the sons 
of the mortgagee after his death. The nephew 
disclaimed all interest in the moitgage. H^ld, 
that it was competent to the sons to sue with* j 
out production of a succession certificate. {Stuart 
and Kanhaiyalal^ A. J. Cs.J KaM Sewak v. Bal- 
1>E0 Baksh SiNCiH. 47 I. C. 649 : 5 0. L. J. 442. 

Legatee under will. 

-S, 4— Legatee under will. 

A legatee claiming under the will cf the deceas¬ 
ed could obtain a succession certificate it he can 
si)ow that it is self-acquired property of the tes¬ 
tator. {Abdur Rahim and Spanoer, JJ.) Koy- 
YATHI HajI V. KoYAMAN KUTTU HaJI. 

31 I. C. 446. 

Minor as applicat>t. 

-—Ss. 4 and 9 — Minor applying through 

natural guardian—Issue of certificate. 

A succession certificate can be granted to a 
minor on application by him through his 
natural guardian. S. 4 of the Succession Certi¬ 
ficate Act lays down ihat a person suing for the 
effects of his deceased father must obtain Succes¬ 
sion Certificate before instituting the suit. But 
Sec. 9 precludes a minor from applying for succes¬ 
sion certificate as he cannot execute the bond re¬ 
quired by that section. 28 Bom. 344; 25 Bom. 323 
Cons. 5 c. L. K. 570 ; 20 All. 363 Poll. The provi¬ 
sion of S. 9 of the Act however can be satisfied 
by the guardian depositing the necessary security 
on behalf of the minor. [Abdur Rahim and 
Sundara Aiyar, JJ.) SiNGANAMALA KrishNa.ma- 
CHARLU V. SlN’tiANAMAI.A VeNKATAMMA. 

(1912; M.W. N. 411 : 15 I. C. 408 : 36 Mad. 214 

Partnership. 

— —8 PartnershipSucccssion certificate 

^Hetrs of deceased partner. 

In a suit on a note executed in favour of a firm 
the full amount ol the claim should be decreed 
even when one of the members of the firm dies 
during the pendency of suit. His legal represen¬ 
tative who is added as plff. need not produce any 

succession certificate to the deceased partner. 17 

C. L. j. 648 Foil. {Richardson and Beachoroft, JJ. 
PULiN Behaki Roy v. Auoui. Majid 44 I. C. 911 ^ 


S. 4 [B.)^ Pattnership—Death of 


by others—Succession cettijicatc 
W here one partner dies, the oth#»r partnci 
claiming the effects of the deceased as due to thei 
alone, should produce a succession certificate t 
substantiale their claim. [Johnstone, C. J 
GuR ditta Mal V. Dhari Mal. 81 I, c 90 ^ 


Scope of. 

S. 4 Scope of—Application 
cate—Nature of enquiry—Decree tn 
debt—Effect of. 


for cerlifi- 
respQct of. 


SUCCESSION CERTIFICATE ACT (VII OF 1889),. 

S. 4—Time for producing certificate and effect 

of non production. 

Three executors appointed under the will of a. 
Hindu testator had propounded the will and 
obtained probate.The testator’s great grand-daugh¬ 
ter applied for a succeesion certificate for collec¬ 
tion of three specified debts two of which were 
due and payable to her father on bonds and the 
third due to him and the testator jointly, Held 
that she was entitled to a Succession Certificate 
in respect of the first two debts. The question 
whether the debtors on being sued could prove 
that the debts bad been satisfied could not be con- 
sidvred in those proceedings. The third 
debt having merged in a deciee no Succession 
Certificate could be granted in respect ot ii 
[Piggott and Walsh, JJ.) Sakat Mull v. Katori. 

21 A. L J. 122 ; L. R. 4 A. 78 ; 1923 A 265. 

- S, 4 (1) — Scope of. 

It is indicated by S. 4 (1) of the Act 

that ihe claim contemplated by this section is a 
claim made by a person in the capacity of and as 
a personal representative of a deceased person. 
[Walsh and Sundar Lai, JJ.) Haiman Lalji 
Maharaj V. Haridas. 14 A L. J. 677 r 

34 I C. 364 : 38 Alt. 474. 

-S. 4 —Scope of—Applicability of to suit 

(or sale on mortgage. 

S- 4 of the Succession Certificate Act applies 
a.so to suiis for sale under S. 88 of the Transfer 
of Property Act. 10 All. 259 Foil. [Karamat 
Hussain and Tudball, JJ.) Ram Sarur i. Kalla. 

14 I. C. 670. 

-S. 4 —Scope of—Position of Assignee from 

an undivided son —Time for production of ccrtifx' 
cate. 

Where an assignment is from an undivided 
son or where »he assignee sues on the ground 
that he is a holder in due course and not that a 
debt did really exist, no succession certificate is 
necessary. In either case the applicability of 
S, 4 does not arise. A Court should not dismiss a 
suit lor non-production of a succession ccrtific^^tc 
but must give time for its production. [Spencer 
and Seshagiri Aiyar JJ.) ,4mm VSI KUTTI GouN- 
DXS V. Appalu. 291 C, 234. 

Time for producing Certificate and effect of 
non-production. 

-S. 4 (I )—Time for producing certificate 

— Probate—Production before decree. 

A suit by an c.xeculor before obtaining probate 
is maintainable. The title of the e.xecutor is 
derived from the will of the testator and not from 
the probate. Production of probate before decree 
is sufficient compliance with S. 4. [Lord Parker), 
SooNA Mayna Kkna Roona Mkyappa 
ChETTY V. SOONA Navena S. M. P. Ramanian- 
Chktty. 20 C. W. N, 833 

(1916) 1 M. W. N. 465 : <8 Bom. L. R. 642 

85 L. J. (P. C I 179 
(1916) 1 A. C 603 : 114 L. T. 1008 
36 X. C. 323 : 43 I. A, 113 (F. C.). 

;-9. 4 —Time for producing Succession 

certificate—Production of, before decree. 

The production of a succession certificate be¬ 
fore decree is a sufficient compliance with the 
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8. 4—Time for producing certificate and 
effect of non-production. 

section though it was not produced at the time of 
the institution of the suit. {Lord MerscyA 
Chandra Kishore Rov v. Prasanna Kumari 
Dasi. 38 Cal. 327 : 38 I. A. 7 : 

15 C. W N. 121 : 9 M. L. T. 71 : 
(1911) 2 M. W. N. 30 : 13 C L. J. 68 : 
8 A. L. J. 96 ; 13 Bom L. R. 67 : 
4 Bar. L T.65 : 9 I C. 122 : 
21 M L. J. 116 ; IP. C.) 

[On appeal from 10 C. W. N. 864.] 


-S. 4— jTfmtf for producing certificate-^ 

Suit whether maintainable without Succession 
Certificate. 

A suit tiled without the production of a succes¬ 
sion certificate should not be dismissed by the 
Court without swing the plff. an opportunity of 
obtaining and filing it. Where on an objection 
being taken by the defendants that no succession 
certificate had been filed by plaintiff the Court 
forthwith dismissed the suit without giving 
oppottunity to the plaintiff of obtaining r<nd pro¬ 
ducing the necessary certificate. Held, in 
revision that the Court should have given such 
an opportunity and the dismissal was set aside, 
{Tudball, J,) Jawadali Shah v. Kamlapatra. 

56 K C. 641 : 18 A. L. J. 614. 


- S. 4— Effect of non-production — Succes¬ 
sion certificate—Dismissal of appeal for non-pro¬ 
duction— Remand. 

Where a party fails to produce the necessary 
succession ceriificate in the Court of first in¬ 
stance he should be given an opportunity to pro¬ 
duce it by‘be Appellate Court on payment of 
costs. {Woodroffe andCoxe, JJ.) Muralidhar 
Roy Choudhury v Mohini Mohankor. 

30 I. C. 510 : 19 C. W. N. 794. (Note). 

- Effect of non-i>roduction — Succes¬ 
sion certificate^Non production of—Dismissal of 
suit—Aptcllate Court-Costs—Remand. 

When a suit failed by reason of the non-produc 
tion of the succession certificate in the first 
Court the succession ceitiftcate may be obtained 
and filed in the Appellate Cuurt on the appellant 
paying the costs of the previous proceeding. 
[Holmwood and Mullick, JJ.) Ghulhan Singh 
V. Madho Singh. 28 I. C. 383 : 

19 C. W. N. 794. 

__ S. 4— Time for producing—Suoeession 

Certtficate—Necessity of. 

Where probate or Letters of Administration 
having been obtained with regard to the estate of 
the deceased a succession certificate is not 
necessary under S. 4 to entitle a persdn to sue. 
Where a succession certificate is necessary the 
suit should not be dismissed because the certi¬ 
ficate had not been produced previously. It 
should be allowed to be produced betore decree. 
{Holmwood und MulHck. JJ.) Ramanuqrah 
Narayan Singh v. Chunni Lal. ^ ^ 


__ 3 ^^Effect of non-production—Dismis- 

"'ThC'X’imisrafofa suiKor | 

succession certiBcate is improper. All that S. 4 


SUCCESSION certificate ACT IVII OF 1889), 
S. 4—Miscellaneoas. 

of the Succession Certificate Act provides is that 
the Court shall net pass a decree without the 
production of a Succession Certificate, 88 P. R 
1891 ; 10 P. R. 1901 : 19 C. W. N. 794 ; 27 I. C. 
822 Ref. {Broadway, J,) Nanha v. Sunda. 

1923 Lah 597. 

-S. 4— Time for production — Pro-note in 

favour of deceased person—Suit by assignee of 
pro-note—Conditional decree—Proper order. 

In a suit on a pro-note executed in favour of a 
deceased person, a Court has no jurisdiction 
to pass a conditional decree directing the pro¬ 
duction of a succession certificate before execu¬ 
tion of the decree even though the suit be by an 
assignee of the widow of the deceased promisee. 
15 Bom. 105; 15 Mad. 419 Foil. The proper order 
is to direct its production before decree and in 
default to dismiss the suit. 17 Mad 419 Foil. 
{Ayling. J,) Aravamuda Aiyangar V, Kalia 
Perumal. 24 I. C. 143. 

--—S. 4— Effect of non-production-^Suit by 

heirs of mortgagee for sale. 

A certificate under S. 4 is not essential before 
a decree can be passed directing the sale of 
mortgaged properties in a suit by the heirs of the 
mortgagee for the recovery of the mortgaged 
debt, especially when piffs, do not ask for a per¬ 
sonal decree against deft. 29 Mad 77 ; 32 Cal. 
418; 28 Bom. 630 Ref, {Sundara Aiyar and 
Sadasiva Aiyar, JJ.) Kambai Naidu v. Sanka- 
BAMMal. (1912) M. W. N. 1116 : 

16 I. C. 224 : 12 K. L. T. 202. 

-8. 4 —Time for producing certificate — 

Decree postponed HU the production of certificate 
—C. P. Code., S. 33. 

The Court passed a judgment in a suit to re¬ 
cover a debt due to the estate of the deceased but 
the decree was postponed till tbe production of 
the succession certificate. Held, that the pro¬ 
cedure though undesirable, was not illegal. S. 
33, C.P. Code, read with S. 4 of Succession Certi¬ 
ficate Act precludes the passing of the decree till a 
certificate is produced. {Mitra, A. J. C.) Raja- 
ram V, MalaN. 67.1. C. 650 (Nag.) 

-8. 4— Time for producing—Suit by heir 

against debtor—Maintainability of. 

S. 4 of the Act is no bar to the maintainabi¬ 
lity of a suit by the heir of a creditor against the 
debtor. That section only requires the produc¬ 
tion of a succession certificate before decree. 
(Roe and Sir AH Imam. JJ,) Alice Thorp v. 
Sham.at Lal. 44 I. C. 733 : 

3 Fat L. J. 160. 

-8. 4— Effect of non-production. 

A suit ought not to be dismissed for failure to 
produce a succession certificate or other autho¬ 
rity mentioned in S. 4 of the Act. Where they 
are necessary, the Court should give the plaintiff 
an opportunity to produce them within a time 
fixed by it. {Maung Kin, J.) Chaing Nav. Shwk 
Ok. 63 I. C. 807 t 

13 Bur. L. T. 233, 

Miscellaneous. 

8- 4 —Suit by creditor against heirs of 
deceased debtor. 
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3 4.—Miscellaneous. 

A creditor need not take out a succession 
certificate in order to sue the heirs of the deceas 
ed debtor, for the rec* very of his debt. [Walsh 
and Lindsay, JJ.) SHadi JaN v. WaRIS Ai I. 

19 A. L. J. 423 : 64 I. C 1 : 43 All. 493. 

-Ss. 4 and IQ—Assignment by heir of 

creditor—Suit 6y assignee—Succession certificate. 

Where the heir of a deceased creditor has not 
obtained a succession certificate in respect of the 
debt and assigns the debt before so obtaining to 
another, the assignee is entitled to obtain a 
succession certificate and cannot be granted a 
decree tor such debt until he has done so (Tudball 
and Sulaiman, JJ.) Gulshan Ali v, Zakir Ali. 

2 U. P. L. B. (All.) 223 : 67 I. C. 66 : 

18 A. L. J. 666. 

— -8. ^—Question of title of the deceased 

person. 

On a Government promissory note being 
assigned by registered deed the assignee applied 
for a succession certificate in respect of the note. 
The Court found that the applicant was the 
represenlative ot his assignor but being of opinion 
that the assignor himself had not established a 
good and subsisting title to the note at the date 
of the assignment, the certificate was refused. 
Held, whether the assignor had a valid title or 
not, or whether the assignment conveyed any 
title to the applicant or whether the debt secured 
by the promissory note was recoverable or not, 
were not matters for determination on an applica¬ 
tion for a certificate. The only question to be 
decided was whether the applicant was the re¬ 
presentative of the person who was to receive the 
debt. [PiS^ott and Sanerji, JJ.) Hadhika 
PRASAD BAPULI V. SECRETARY OF STATE. 

14 A. L J. 650 : 56 I. C. 711 : 38 All. 438. 

— --S, 4— Certificate^E.xccution 

proceedings—Legal representative. 

U a decree holder dies during execution pro¬ 
ceedings his representatives need not take out 
succession ceriificate for being substituted in his 
place. [Newbould. J. ) Kshetra Mohan r. 
AZI2ULLAH Mba 67 I. C. 902. 

-S. 4— Applicability of — SubsUtuted plff. 

In a suit for recovery of money due on a bond 
where the plff. dies and another plff, is substitu¬ 
ted the Court should not pass a decree in f.ivour 
of the plff. without the production of a succession 
certificate. Quaere', —-VVhether the same principle 
applies to execution proceedings, [Mookerjee and 
Beachcroft, jJ.) Nepasi Bewa v. Nasiruddin. 

45 I. C. 730 ; 27 C. L. J. 400 

g 4 Debtor —iVn obligation to pay debt 
to Pert^on without certificate or Probate. 

A debtor is not under any legal obligation to 
pay the debt to any representative of the deceas¬ 
ed creditor vvlio does not produce a certificate, •^r 
probate or Letters of Administration or some 
authority to collect the dcbt< ilue to the deceased. 
{Broadway and Abdul Qadir, JJ,) Thakak Das 
V. The Firm of Bashi .Mal Kishen Ciiand. 

64 I . C. 385. 

-S. A—Pendency of regular suit-Ground 

for refusal of certificate. 


SUCCESSION CEBTIFJCATE ACT (VII OF 1 889) 

S. 7. 

That a regular suit involving tbe question of 
succession is pending is no ground for tbe refusal 
of succession certificate. {Johnstone. ].) Bassa 
V, Amir Bibi. 176 P. L. R. 1914 : 24 I. C. 893 ; 

73 P. W. E. 1914. 

-S. 5— Jurisdiction under. 

The Court has sufficient authority under S. 5 
of the Act to dispose of proceedings where the 
deceased at his death had his ordinary place of 
residence within its jurisdiction and did his 
business there. {Shadi Lai. J.) Ram S.aran v. 
Gappu Ram. 33 I. C. 603 : 71 P. W. B. 1916. 

—-Ss. 6 and 6— Jurisdiction to grant certifi^ 

cate—District Court — Residence. 

The jurisdiction to confer a succession certifi¬ 
cate is given by S. 5 of the Succession Certificate 
Act and that jurisdiction is not enlarged by S. 6 
(1) of the Act which relates merely to procedure. 
Prima fade a District Court has no jurisdiction 
to grant a succession certificate where the deceas¬ 
ed has not ordinarily resided within the local 
limits of its jurisdiction. Where however the de¬ 
ceased at tbe time of his death had no fixed place 
of residence at all the certificate may be granted 
by the Court within whose jurisdiction any part 
of the deceased's property may be found. (Robin¬ 
son, C. J. and Maegregor. J .) Chan Pyu v. Chan 
Chor Khine. 2 Bur. I. J. 42 ; 1923 Bang. 238. 

-- • 8.6 —Application for certificate — Q'lestion 

as to whether debt belongs to the deceased. 

In an application for a succession certificate 
the question as to whether the debts, in respect of 
which the certilieate is applied for, belong to 
the deceased or not is irrelevant. 25 Cal. 320, 
Dist. from. (StiniknruM Nair and A\ling. JJ.) 
Srinivasachahiak r. Gopalan. 

(1914) M. W. N. 823 ; 23 I. C 424 : 

26 M. L. J. 366. 

-S. 6 —/Issignitf of representative of decea¬ 
sed — If can apply. 

A succession certificate can be granted to 
the assignee ot the representative of a deceased 
person. {Chapman and Roe, JJ.) Ram Charitkr 
Sahp V Ram Narain Sahu. 

40 I. C. 96 : 9 Pat. L J. 360. 

-S. 6 —Minor — Application through ne.v 

friend. 

A minor cannot apply for a certificate under 
I Succession Certificate Act through a next friend. 

I His legal guardian must apply for it. after the 
I guardian is so appointed under the Guardian and 
! Wards Act. {Pratt, J. C.) Damuai, In the 
i matter o/* 10 I.C. 981 * 4 S. L. B- 866* 

I-S. 6 (f)—Dcbf—Coftsfriicjioii. 

; ** Debt " in S. 6 (f) means the whole 

I of the debt due from the debtor to the 
■ deceased. A succession certificate for the collcc- 
I lion of a portion of the debt cannot be granted. 
[Kno.x, Katamat Hussain and Griffin, JJ.) 
Ghai fooh Khan v. Kalanoari Bkgam. 

8 A. L. J. 79 ; 9 I.C. 187 ; 33 All. 387. 

-S. 7— Certificate—Rejeciten of 

—Review—Appeal. 

An order rejecting an application for the grant 
of a Succession Certificate is appealable but an 
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order rejecting an application for review of an 
order granting such application is not appeal- 
able {Piggott and Walsh, JJ.) Narain Dei v. 
Pakmeshari. 40. I.C. 124. 

•Si. 7 Grounds for refusing appli- 


catio»* 

Though the conditions at the time of a previ¬ 
ous grant of succession certificate were complied 
with a second application should not be refused 
(Walsh and Sunderlal, JJ.) FoRNakuer v. 
Chunnilal. 35. I C. 718 : 14 A.L.J. 654. 


8. T^Proceedings — Nature. 


Froceedings under the Succession Certificate 
Act are of a summary nature in which the Court 
merely decides the right of the applicant to the 
certificate and are in no way intended to deter¬ 
mine the share of the applicant in the debt. 
{Knox, Karamat Hussain and Griffin, JJ.) 
•Ghaffoor Khan v, Kalandari Begam. 

8 A.L.J. 79 : 9 I.C. 127 : 33 All. 397. 

_S 'impacts admitted by both sides — 


Injury. _ ^ u 

Barring exceptional cases the Court should. 

hold some inquiry in succession certificate cases, 
even where many facts on both side? are admit¬ 
ted. (Sadasiva Aiyar and Ayling,JJ.) SaRas- 

VATHl AMMAL V. SUBBIER. 21 I.C. 867J: 

(1914) M.W.N. 24. 


S. t—Scope of enquiry. 


It is not necessary that the Court must bold an 
enquiry before it can hold that the application for 
succession certificate raises a question too intri¬ 
cate and difficult for decision in a summary trial. 
The pleadings may be quite sufficient to show it. 
{Benson and Sundara Aiyar, JJ.) Angappa- 
chettiar V. Meenakshi Ammal. 

(19131 M.W.N. 175 : 18. I.C. 783: 24 M.L.J. 198. 

_ Application for certificate—Scope 


of enquiry. ^ 

The question of re-union is not an allegation 

which is suitable for enquiry in a summary 

nroceeding under the Succession Certificate Act. 

{Chapman and Roe,JJ.) JAggannath Pi^asad 

Sahu V. Mt. Kuadari SaHU. 43 I. C. 126: 

1917 Pat. 264. 


S 7— Procedure—Nature. 


To grant of a succession certificate no elabo¬ 
rate or lengthy enquiry is required ; a summary 

—SB 7 (SI and 9 (1)—Duty of applicant 


‘ hi granting a succession certificate under S 7 

,3) a Court is bound to require the applicant to 

live a security bond with one or more sureties as 
f condition precedent to granting a 

_g ( 3 )— Po'pers of Appellate Court 

c D—VOL. IV 101 


and if it considers that there is no intricate 
question to decide, the High Court will not, in 
revision, interfere with the exercise of such dis¬ 
cretion 17 Mad. 477 Dist. {Sundara Aiyar, J.) 
Ramakrishna Aiyar v. Nagammal. 

10 M.I.T. 164 : (1011) 2 M W.N 142 : 

11 I. C. 835 : 21 M.L.J. 824. 

-S, 7 (3)— Order for security—Not appeal- 

able. 

An order to the effect that succession certifi¬ 
cate would be granted on the applicant furnishing 
security is not an order either granting or lefus- 
ing to grant a certificate and is therefore not 
appealable. {DrakC'Brockman, J, C.) jAson.\ 
Bai V. Sujan Mal. 63 I.C. 846 : 4 N.L.J. 144. 

-S. 9— Hindu widow—Securiiy when to 

be demanded—Interest of reversioners, 

In the ordinary way a Hindu widow ought not 
to be called upon to give security at all. There 
may be reversioners who are interested but it is 
not the business of the Court to go out of its way 
to look after the reversioners who have no vested 
interest and to assume everything against the 
widow. The fact that the widow is engaged in 
handing over the estate either to her brother or 
10 religious institutions is not a reason for 
creating an obstacle to her recovering 
debts before they become lime-barred. The 
object of a Court is to grant certificates to 
the persons lawfully entitled to them and not to 
go out of its way to make it difficult for them to 
obtain them. {Walsh and Ryves, JJ.) Mt, 
Kausilla Kuer V. Mt. Sukhdei. 

21 A.L J. 452 : L.B. 4 A. 246 : 1923 A. 579. 

-S. 9— Application by widow — Security. 

In the absence of special circumstances, secur¬ 
ity should not be ordered as a condition prece¬ 
dent to the grant to the widow of a succession 
certificate for debts due to her husband. 
{Richards, C.J. and Banerjee, J.) Narain Dei v. 
Parameshwari. 40 All. 81 : 42 I.C. 941 : 

15 A.L.J. 881. 

-Ss. 9 and ^—Certificate to realise in¬ 
terest —Ultra vires. 

An order granting succession certificate to a 
Hindu widow on condition ot her realising in- 
I terest only is ultra vires. The Court can under 
; the section demand security for rendering an 
I account of the debts and securities received by 
her or for indemnifying persons who may be 
entitled to the whole or any part of the debt. 
The certificate should include both principal and 
interest. {Tudball and Rafique, JJ.) Jai Dei v. 
Bonwari Lal. 11 A.L.J. 248 : 19 I C. 447 : 

35 All. 249. 

-*8. 9— Security — Hindu widow. 

The Court in granting succession certificate to 
a limited owner can at most only require the 
limited owner to igive a bond with one or more- 
sureties for the correct keeping of accounts and 
thah only when it is proved to the satisfaction of 
the Court that there is reasonable apprehension 
of waste or other danger on the part of the appli¬ 
cant. The Court has no power to order that the 
money may be deposited in a Bank and interest 
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SUCCESSION CERTIFICATE ACT (VII OF 1889), 

S. 9 

tljcreon be paid to ihe applicant. {Knox arid 
Karamat Hussain, JJ ) Shib Dei v, Ajudhya 
i'KKSMAD. 9 I C. 571. 

-s 9— Hindu widow —Opposition by — 

Husband’s divided brother—Security. 

Under S. 9 the Court is not compelled to de¬ 
mand security whenever a Hindu widow applies 
for the grant of a certificate to her, ©specially in 
a case where the opponent is a divided brother of 
the deceased. 5 M. L, J, 36, Dist. {Seshagiri 
Atyar and Napier, JJ.) Chinnaswa.mi Chettiar 
2'. PONNAMMAL 28 I. C. 638 : 2 L. W. 352. 

7T i®.' of the Act—Surety bond. 

The object of the Act is to Appoint some one to 
g>ve a legal discharge to debtor. Rights of the 
parties arc to be decided ptima facie and to en¬ 
sure the safety of the debts received. A security 

bond may be taken under S. 9 of the Act. {Pn- 

deaux, A. J. C.) Champalal i. Lacheribai. 

57 I. C. 641, 

® 0)—Scope of—Order for security is 
not appealable. 

S. 9 (1) Ja>s down that a certificate will not be 
granted unless security is furnished. Where no 
order actually granting or refusing a certificate 
has been u.ade no appeal lies under sub-section 
1 of .section 9, {Drake Brockman, /. C.) Jasoda 
Bai y. bujAN Mal. 63 I. C. 840 : 4 N. L. J, 144. 

" 10, 19 end 26— Extension of certifi¬ 

cate—Order refusing—Appeal lies. 

The petitioner obtained a certificate of succes¬ 
sion under Act VII of 1889 to collect certain debts 
of a deceased person. Subsequently, he applied 
for exiension of tho certificate under S. 10 of the 

Act to collect other debts. That application was 

refused by the Munsit who was empowered to 
deal with applications under this Act. An appeal 
against his order was preferred to the District 
Judge. Held, that an order refusing certificate as 
to some of the debts alleged to be due to the de¬ 
ceased came within the terms of S. 19 and that 

the order can be appealed. {Ncwbould and 
Suhrawardy, JJ,] Raoha Raman Ku.ndu v 
Goi-al Chandra Sinha. 

27 C. W. N. 947 (1) : 1924 Cal. 208. 


Ss. 10 and S—Scope of certificate. 


n,/^ succession certificate does not 
thereby acquire a general power of administra- 
tion of the estate of the deceased. It only em- 
powers him to collect debts which were cxisU^e 
dJ to h m ® " ‘he deceased and had acerned 

/mam 77 1 yHo^mwood and 

SIRKAR DaSI V. JyOTISA CHANDRA 

33 I. C. 167. 

- miicalion by, 

A next friend can apply on hpfi:)W ^ 
for a succession certificate OK u ^ 

Bom. 34^. Dist. 20 All 3sf a 

Offg C. J. and Napier, J,) Godavarti Prray! 
YAH V. Godavarti La.xmidevi Ammal. 

16 I. C. 797. 


I 


SUCCESSION CERTIFICATE ACT (VII OF 1889) 
3. 16. 

Whenever a fresh succession certificate is taken 
even though it is to collect debts for which a suc¬ 
cession certificate was already been taken out by 
the applicani’s deceased mother and the duty 
paid, the duty prescribed by the Court-fees Act 
must be paid, as it is an application for a certifi¬ 
cate within the meaning of S. 14 of the Succes¬ 
sion Certificate Act. One fiscal Act cannot be con¬ 
strued by another fiscal Act. {Fletcher and 
Teunon, J J .) Saraj Bashini Debi, In re. 

36 1. C. 125 : 20 C. W. N. 1126- 

-Ss. 16 and 18— Succession certificate — 

Suit to set aside—Whether lies. 

No suit will lie to have a succession certificate 
and the decree based on it set aside, as the suc¬ 
cession certificate is conclusive under S. 16 and 
can be revoked only under S. 18 and by the Dis¬ 
trict Court alone. {Tudball and Chamicr, JJ.) 
Rupan Bibi V. Bhagelu Lal. 

36 All. 423 : 2o I. C. 320 : 12 A. L. J. 524. 


S. 16— Mortgage. 


The Act applies to a mortgage deed and a cer¬ 
tificate obtained under S. 16 of the Act bars the 
representatives of the mortgagor from questioning 
the title of the plffe. to recover the mortgage debt. 
{Karatnat Hussain and Tudball, JJ.) Ajmat Ali- 
V. SiTALA Bux Hal. 16 I. C 108 : 

9 A. L. J. 766. 


S. 16— Judgment-debtor. 


A judgment-debtor cannot go behind the terms 
of the succession certificate. {Fletcher and Httda,. 
JJ ) Golam Kiialik V. Tasadak Khan. 

46 I. C. 890 : 38 C. L. J. 299. 

3. 16— Grant of—Position of grantee. 


The grant of succession certificate does not 
make the grantee the heir of ihe deceased but 
only gives him an authority to collect the debts 
of the deceased and allows the debtors to make 
payment to him. (S/ia/fi L il, J.) Ram Sakan v. 
Gaphu Ram. 33 I. C. 603 : 71 P. W. B. 1916. 

S. 16—iinccrssion certificate—Grant of — 


Right to recover debts. 

The grunt of a succession certificate gives the 
grantee a title to recover a debt due to tiic decea¬ 
sed and payment to the grantee is a good dis¬ 
charge of the debt. {IValhs, C. J. and Kumara- 
swamySastri, J.) Muthia Chettiar v. Rama- 
natham Chettiar. (1918) 1C. W. N. 242 : 

43 I. C. 972 ; 7 L. W. 830. 

S. 16—Cortc/fisir^ 




-AV — V' W f t • 

Under S. 16 of the Succession Certificate Act, 
the certificate is a conclusive title to recover the 
Life Insurance money from an Insurance Com¬ 
pany {BVnsori and Sundara Atyar, JJ.) Orien¬ 
tal Government Security Life Assurance 
Company, Ltd. v. Vantbdu Amwiraju. 

36 Mad. 162 : (1911) 1 M. W. N. 276 : 

10 I. C. 263 . 9 M. L. T. 45U 

3- 16—/’tiy'tfifrt/ of debt to holder o/c»r- 

tificate—Discharge. 

Payment of debt due to the deceased to the 
holder of the succes'^ion certificate is a valid 
and sufficient discharge of the debt under S. I6i 
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SUCCESSION CEBTIFICATE ACT (VII OF 1889), , SUCCESSION CEBTIFTCATE ACT (VII OF 1889)^ 
S. 18. S. 33. 


and the title of the holder of the certiBcate to 
collect debts due to the deceased is not open to 
question. (Jwala Prasad and Imam, //.) 
Sarafet Hussain v. Sheikh Khurshed Ali. 

49 I. C. 958. 

-Sb- 18 and 2Q^Revocation of certificate 
—Jurisdiction of Court. 

Ordinarily the revocation of a succession certi¬ 
ficate which has become final by reason oi no ap¬ 
peal having been filed against it in time, must be 
made by the Court which granted it. This must 
be so only when the Court granting the certifi¬ 
cate is still exercising the jurisdiction in the Dis¬ 
trict. The District Judge’s jurisdiction in intes¬ 
tate cases is more administrative than judicial. 
He can act then only when there is no claimant 
He cannot ignore the claim of one who has ob¬ 
tained a certificate. (D. Chatterjee and Mullick, 
JJ ) SUKHiA Bewa V. Secretary of State. 

21 C. I. J. 164 : 27 I. C. 821 ; 19 C. W. N. 551. 

——S. 18 —Failure to plead will in certifi¬ 
cate proceedings if a bar to revocation of — Certifi¬ 
cate —Res judicata. 

Where no objection was taken to the grant of 
a succession certificate but subsequently a will 
made by the deceased was produced and admit¬ 
ted to probate and it is found that the executor was 
not aware of the existence of the will at the time 
of the certificate proceedings, thatan ap¬ 

plication for revocation of the certificate is not 
barred by reason of any failure to plead the will 
before the grant of the same. The existence of a 
will is an impediment to the grant of a certificate 
under S. 1 (iv) of the Succession Certificate Act 
and the Court can of its own motion revoke a 
certificate if it appears that the application con¬ 
tained an untrue allegation of fact essential in 
law to justify a grant thereof. (Pratt, J.C.) Adija, 
In the matter of. 11 I. C. 261, 


_S. 18 (a), (d) and (e )—Revocation and 

grant of partial certificates to co-heirs. 

If after the grant of a certificate in respect of 
the entire debt the circumstances change so as 
to bring into operation S. 18 (d) or (e), it is open 
to the Court to partially revoke the certificate 
orgtnally granted or to modify the terms of the 
grant. iPiggott and Walsh, JJ.) Sharifunnissa 
B iBi V. Massoom Ali. 42 All. 347 : 

2 U. P. L. R. (All.) 67 : 66 I. C. 3»0 : 

18 A. I. J. 314. 


8, 19 — Order granting certificate 


-Ss. 19 and 26— Appeal—Forum — Munsif 

specially empowered to act under S. 26. 

An appeal from an order passed by a Munsif 
specially empowered to act under S. 26 lies to 
the District Judge. The Court of Small Causes 
or any other Court subordinate to the District 
Court has no jurisdiction lo hear such an appeal. 
(Tudball, J.) Husain Bibiz». Hinghan Bibi. 

34 All. 148 : 12 I. C. 926 ; 8 A. L. J. 1800. 

- S. 19— Order of District Judge declining 

to grant certificate—tf final — Appeal. 

In an application under the Succession Certi¬ 
ficate Act, the District Judge declined to grant 
certificate but ordered that it another application 
in a different form was made, he would consider 
it ; it was held the order was final and an appeal 
lay therefrom. (Woodtoffe and Carnduffy JJ.) 
Annapurna Dasya v Nabini Mohan Das. 

42 Cal. 10 : 23 I. C. 556 ; 18 C W. N. 836. 

-Ss. 19 and 26— Application — Powers of 

Subordinate Courts to receive — Appeal. 

Where a Subordinate Judge is au horised to 
entertain applications under the Succession 
Certificate Act an appeal from an order of ihe 
Sub-Judge lies to the District Judge and not to 
the High Court. (Lindsay J. C. and Sabona- 
diere, A,J.C.) Basti Begam v. Saulat Bahadur. 

21 I. C. 388 : 16 0. C. 197. 

-Ss. 19 (1) and 26 {2)—Order of Sub-Judge 

—Appeal lies to Dt. Judge. 

An appeal from an order of a Subordinate 
fudge passed under the Succession Certiheate 
Act lies to the District Judge and not to the High 
Court (Chevis, C. J.) Mahabir v. Jairamdas. 

2 Lab L. J. 312. 

- S. 26— Power of Sub-Judge, 2nd class, to 

entertain applications for certificate. 

The Sub-Judge of the second class invested 
with the powers of the District Court under 
S, 26 has powers to entertain an application for a 
succession certificate in respect ol debis e:xeed- 
ing Rs. 5.000. (Shadi Lai, C. J.) Rattan Singh 
V. Chaudhuri Raj Singh. 2 Lah. t. j. 578. 

- S. 26 (3) — Conditional order granting 

oertifica te — Appeal. 

An order granting a ceilificate to one of several 
claimants on condition of lurnishing security is 
appealable. \Scoit,C. J. and Batchelor^ J.] Bat 
Nand Koer V. Maganlal. 36 Bom. 272 : 

12 I. C. 921 : 13 B«m. L. R. 1208. 


^nder S. 18 an appeal lies from an order grant¬ 
ing a certificate and the appellant is not bound to 
move the Court granting the certificate to revoke 
it. (Piggoti and Walmsley, JJ.) 
MUSsamm*jBindo.^ 09 U. P L. R^AlU 215. 

— B iQ^Appeal — Consent—Estoppel. 

A person who has consented to a succession 
rertificate being given to himself and two others 

olX ca.not”fhllIenge its validuy by way of 

appeal. (Banentc ond Tudball, JJ.) ^ 

BRIJ NATH. ^ 889 : I 1 A. L. J. 717. 


-S. 26 (2)— Proviso — Order refecting 

application for certificate — Appeal. 

Order of a senior Subordinate Judge reject¬ 
ing an application for a succession certificate is 
appealable to the Di>tTict Court and not to the 
High Court. (Chevis. J ) Jagram Das Man- 
gal Das. 41 I. C. 640 : 121 P. W B. 1917. 

— ■ S. 35 —Illegitimate children — English 

view. 

The English view that a man is not the 
father of his illegitimate children applies also 
under the Succession Act. (Coxe and Chatterjee, 
JJ.) Udit Singh v. Amar Kuar. 23 I, C. 348,. 
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SUCCESSION (PKOPEETY PROTECTION) ACT 
(XIX 0»-- 1841). 

•- Object of—Succession to large estates 

— Disputes as to—Breach of peace. 

The object of the Curator’s Act (XIX of 1841) is 
to protect the property appertaiuiog to large 
e‘^tates in case of a dispute as to succession. That 
Act in some respects stands in a similar position 
to S. Mo, Cr. P. Code, with respect to certain 
specified properties whereas its scope is large in- 
asenuen as it embraces all properties moveable 
and immoveable and once for all it settles the 
right to hold possession of the property sum¬ 
marily directing the other disputants to seek their 
remedy in a proper Court. {Jwala Prasad, 7.) 
Biso Kam Emperor. 

23 Cr. L. J. 236 : 1922 P. 373. 

- Subordinate Judge — / urisdiction. 

A Subordinate Judge has no jurisdiction to 
deal with an application under the Act unless 
there was any general assignment of cases under 
the .Act to him by the Dl. Judge. (Broadway, J,) 
Ganga Sahai V. Babu Lal. 

72 P. R. 1918 : 31 P. L. R. 1918 : 

46 I. C. 589 : 148 P W. R. 1918. 

- l^apsc by survivorship—Applicability of 

Act. 

The Act does not apply to cases where pro¬ 
perty lapses by survivorship as in the case of 
property held by a karnavao of a Tarwad 
Obiter. The Act presupposes a case of surrender. 
It there are directions as to the disposal ot the 
property the Judge should give effect to them in 
the summary proceeding without considering 
their validity. Before issuing notice under the 
Act the Judge must be satisfied that there arc 
strong reasons for believing that the party in 
possession has no lawful title, (Sankaran Sair, 
J] Abdulla v. Mirthuk. 

12 M. L. T. 497 : (1912) M. W. N. 1164 : 

17 I. C. 439 : 83 M. L. J. 637. 


I SUITS VALUATION ACT (VII OF 1887). 

-Ss. 3, 4 asd 5— Protection of property — 

Deceased person—Procedure. 

The necessary conditions subject to which a 
curator is to be appointed under S. 5 of Act 
I XIX of 1841, are :—(l) There must bean appli- 
! cation and an examination as directed in S. 3 ; 

(2) the judge must be in a position to say upon 
' such application and examination that danger is 
to be apprehended of misappropriation or waste 
of the property before the summary suit can be 
determined ; and (3) the delay in obtaining secu¬ 
rity from the party in possession or its insuffi¬ 
ciency is likely to expose the party out of posses¬ 
sion to considerable risk. 12 Mad. 341, Fell. 15 I. 
C. 50^ ; 7 B. R. 1904, Ref. (Shah Din and Scoff- 
Smith, JJ.) Madan Gopal v. Ml’ssamat Narbada 
11 P R. 1915 : 28 I. C. 248 : 17 F. I. B. 1916. 

-S. 3 —Proceedings under — Revision. 

, A statement on solemn affirmation by the agent 
' of a Pardanasbin lady is a sufficient declaration 
I within 3. Ordinarily the Chief Court 

should not interfere on revision in cases 
under Act XIX of 1841, but where plainly 
. an erroneous order which is likely to 
seriouslv prejudice a party and to cause serious 
embarrassment and difficulty in the future 
IS passed : intervention is right and proper. The 
deft in a very high-handed manner forcibly took 
• possession of a furniture shop and there was every 
I likelihood of his proceeding to greater lengths un¬ 
less sharply checked. Held, that the District Court 
j can f'ghtly take action under the Act. (Johnstonet 
' J.) Ghuruku Mal V. Duroa Devi. 

I 65 P. L. B 1911 : 10 I. C. 820 : 223 F. W. R. 1911. 

I 

I 

—-Ss. 8 and 6— Appointment of Curator— 

When justified. 

( To apply the Act XIX of 1841 to any particular 
! case it is a condition precedent that ti e Judge 
should find or be satished that the applicant was 
likely to be materially prejudiced if left to the 


-8. Z—Inquiry—Questions to be consider¬ 
ed. 

Before action can betaken under Act XIX of 
1841, the provisions of S. 3 must be strictly ful¬ 
filled. It is necessary to consider (1) whether 
the opposite party has no title. (2) whether the 
person claiming is really entitled to property and 
(3) whether the per.son making the application is 
likely to be materially prejudiced, if left to the 
ordinary remedy by a regular suit, 6 1. C. 630; 34 
Cal. 929. Hcl. Where action was taken under 
the Act XlX of 1851 without considering those 
requisites, the High Court set aside the order. 
[Brett and Sharfuddin, IJ.) Tarak Chandra 
Goswami V. Satya Chakam Patni. 


ordinary remedy of a regular suit and that the 
application was bona fide. Without that finding 
the Court has no jurisdiction to act under the Act 
and its order is rcvisable. 12 M. 341, Kef. 

[ (Ktishnan, J.) Kothandarama Reddy v. Jaga- 
THA.MIUL A.mmal. 16 L. W 924 : 

(1923) U. W. N. 74 : 1923 Mad. 289 (1). 

-S. 18 —No appeal from decision of Dt, 

Juige» 

No appeal lies under the provisions of S. 18 of 
Aci XIX of 1841 against the decision of a District 
I Judge. (Walsh and Sfuart, JJ.\ Gajadhar v. 

; Megha. 44 All. 646 : 20 A. L J. 368 : 

; L. E. 3 A 662 : 1928 A. 337. 

I 

» 


15 I. C. 604. 

8s. 3 and 4— Non-compita ncc with pro¬ 
visions of -Revision. 

Ss. 3 and 4 arc imperative and failure to comply 
with the provisions tnereof is a material irregu¬ 
larity giving a good ground for revision, but still 
will not be interfered with, if there is another 
remedy open for the aggrieved party. 15 P. R. 
1901, Foil. (Broad7vay, J.) Ganga Sahai v. 
BabUlal. 72 P. B 1918 : 31 P. L. B. 1918 : 

46 I. C. 589 : 148 P. W. B. 1918. 


SUITS VALUATION ACT (VII OF 1887). 

- Forum—to set aside award. 

' Suit to set aside an award roust be brought in 
j Court having pecuniary jurisdiction to the extent 
of liability which the plff. is trying to set aside, 
i (Venkaiasubba Raot 7), VbNKATACHALAM PlLlAY 

i u, Srinivasa Aiyar. 18 L. W. 399 : 

(1923) M, W N. 747 : 1924 Mad. 84. 

I--Ov^rralua/iori —Procedure 

I Under the Act a suit which is overvalued and 
i brought in the wrong court cannot be d'sinissed 
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SUITS VALUATION ACT (Vll OF 1887), S. 8. 


on that ground but it must be disposed of, as if it 
had been properly valued and brought in the pro¬ 
per Court. {Chamicr, C.J.and Sharfuddin, J.) 
Badari Singh v, Lohi Singh. 39 I. C 551 : 

1 Pat. L. W. 418. 


-Ss 3 and ^—Declaratory suit by— 

Occupancy tenant—Jurisdictional value. 

The jurisdictional value of a declaratory suit 
by an occupancy tenant against his landlord is 
15 times the land revenue fo» the land. [John¬ 
stone and Shah Din, JJ.) Jamal v. Quadir 
BaKHSH. 54 P. R. 1914 : 

238 P. L. R. 1914 t 25 1. C. 437 : 

ifta p w n 1<I14 


___Sb. 3, 4, 8 &nd 9—Rules *nade under¬ 
valuation. 

Where the value of the subject-matter has been 
determined by rules under S. 9 its value for pur¬ 
poses of jurisdiction and Court-fee shall be as 
determined by such rules but the value for pur¬ 
poses of jurisdiction can never exceed the value 
of the land as determined by rules framed under 
S. 3. (Rattigan, Beadon and Agnew, JJ.) BaRRU v. 
LachmaN. Ill p. R. 1913 : 228 P. W. B. 1913 : 

22 1. C. 503 : 23 P. L. R. 1914. 


_^8.3 (1)— Pre-emption—Suit for valua¬ 
tion—Court Fees Act, S. 7 (v). 

The proper valuation of a suit to enforce a 
right of pre emption is that fixed in S. 7 (v) of the 
Court Fees Act and the forum is determined ac¬ 
cordingly. {Oldfield and Sadasiva Aiyar, JJ,) 
NarayaN Nair V. Cheria Kathiri Kutty. 

41 Mad. 721 : 45 I, C. 89: 34 M. L. J. 397. 


the value of the mortgaged property but the 
amount for which the decree may be executed. 
30 Mad. 335 ; 3« All. 72 ; 38 Mad. 602, Doubted. 
[Ayling and Ktishnan, JJ.) MaddUKURI AN 
KAMMAP. Muyyala Subbayya. 54 I. C. 5 43 : 

37 M. L J. 611. 

-S. 4 — 0. 21. R. 63, C. P. C.— Claim suit. 

A suit under O. 21. R. 63, C. P. C. to cancel the 
attachment of the judgment-debtor’s property in 
execution of the decree is valued for purposes of 
jurisdiction according to the market value of the 
property and not according to decretal amount. 
[Seshagiri Aiyar and Napier, JJ.) Narain Singh 
V. Aiyaswami Reddi. 39 Mad. 602 : 31 I. C. 188 : 

29 M. L. J. 728 

-S. 4— Declaration Prayed for—Valuation 

for jurisdiction. 

The value of a suit for a declaration is for the 
purpose of jurisd'Ction the value of the property 
for which the declaration is asked for. [Coutts 
and Adami, JJ.) Mohini Mohan v. Gour 
Chandra Pai. 5 Pat. L. J. 397 :1 Pat. L, T. 390 : 

56 I. C. 762 : 2 U. P. L. B. tPat ) 123. 

-S, %—Suit for declaration and conse¬ 
quential relief — Plaint—Valuation of — Appeal . 

In a suit for a declaratory decree and con¬ 
sequential relief, the amount at which the plff., 
values the relief sought for purposes of Court-fees 
determines the jurisdiction of the suit, including 
that on appeal, iSiV John Edge.) Sunderbai v. 
Collector of Belgaum. 43 Bom. 376 : 

(1919 M. W. N. 254: 23 C. W. N, 753 : 
21 Bom. L. R. 1148: 46 I A. 15 : 52 I. C 897 (P.C.) 

[On appeal from 23 I. C. 221 : 38 Bom. 272.] 


__8. 4 —Proper valu.'iiion — Court's duty. 

A court cannot fix a valuation for the plff. even 
if plff.’s valuation is deliberately fictitious. It can 
compel plff. to put a reasonable valuation. {Tud- 
ball and Walsh, JJ.) Ashig Ali v. Imtiaz Begam. 

39 All. 723 : 42 1. C. 891 : 15 A. L J. 794. 

4— Valuation of suit — Jurisdiction. 
The proper valuation for jurisdiction of a suit 
tor declaration that certain property is the abso¬ 
lute property of the plff. is 30 times the jama. 36 
P R 1901 Foil. 22 1. C. 503 Dist {Le Rossignol 
and'wilberforce, JJ.) Sohan Singh v. Devi 

81 P. R. 1918 : 115 P. W. R. 1918 : 
^ 46 I. C. 490 : 119 P. L. R. 1918. 

8. 4— Partition suit — Valuation for 

^*^In^a*suit”or partition of joint family property 
the value of the suit for purposes of jurisdiction is 
ihP- value of the share claimed and not of the 
whole estate. [Kensington^ C J and Shadi Lal^ J.) 
KhilLdA RAk v-NANDA ram. 108 P. L. B. 1915: 

___g 4—Swtf for declaration that mortgage 

“ Jirf sufuor deola*rat‘on that plaintiff's mort¬ 
gage is not affected by the attachment in execu- 

tlo^of the defendant's decree, there being no dis 

onte between plff. and the mortgagors as to the 

validity of the mortgage, the proper valuation 
Ihere the value of the property is in excess of the 
Tmount claimed in execution of the decree, is not 


8. 8— Jurisdiction—Valuation of suit _ 

Court-fees-Declaralory decree without consequen¬ 
tial relief — Couri-jees Act, Sch. ll, para. 17 (i»). 

Objections to jurisdiction on the ground of 
valuation should be taken at tbe earliest possible 
moment. Where a nominal value as distinct from 
the real value, is placed on property for the pur¬ 
poses of Sch. II of the Court Fees Act. the nomi¬ 
nal value cannot displace the real value for pur¬ 
poses of jurisdiction. (Sir Lawrence Jenkins.) 
Rachappa V. Shivappa. 

43 Bom. 507: 17 A. L. J. 418: 25 M. L. T. 298: 

29 C. L. J 452: 21 Bom. L R. 489: 10 L. W 274 * 
60 I. C. 280 : 24 C. W N. 33 ; 46 I. A. 24 : 

36 M. L. J. 437 (P. C.). 

[On appeal from 16 I. C. 1005 . 36 Bom. 628] 

-S. %—Mortgage—Redemption-Suit for 

— Valuation. 

The amount of the moitgage determii)es the 
amount of the court-fee to be paid and the valua¬ 
tion of a suit for redemption of a mortgage. It i» 
an ancillary part ot the claim that an account 
should be taken and any amount found due to or 
by one of the parties should be awarded to the 
party to whom it is due. The nature oi the suit is 
not altered by it nor the value increased. 31 A. 44 
Foil. (Banerjee and Gokul Prasad, JJ.) Cahiddu 
Singh v. Jahanjhan Rai L. B. 3 A. 630. 

“8. ^~‘Valuaiion for purposes of jurisdic¬ 
tion. 

The value as placed by the plff. in the plaint 
I mast be looked at even though the plff. claima 
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unneceysary relief. {Stanley, C J. and Banerjee. 
/.) PERTH! Singh v. Maru Singh. 9 I. C. 674 : 

8 A. L. J 266. 

-S. 8 —Suit for declaration and injunc' 

tion. 

The plaintiff has the right to put his own valua¬ 
tion on his claim for the purpose of court-fees in 
a suit for a declaration and for an injunction by 
way of consequential relief; and the same is the 
value for the purpose or jurisdiction. {Shah and 
Hayward, JJ.) Balakrishna Narayan Sawant 
JANKIBAI SiTARAM. 44Bom. 831; 56 I. C. 340- 

22 Bom. L. R. 289* 

• 

- S. 8— Suit for winding up partnership— 

Valuation for purposes of jurisdiction. 

In a suit for .vinding up of a partnership and 
for accounts the value determinable for the com¬ 
putation of court-fee is the value lor the purp.'>ses 
of jurisdiction {Batchelor and Shah, JJ.) Bai 
Hiragavri V. Gulabdas Jammadas. 22 I C. 71 : 

16 Bom. L. B. 1123 

- s. 8 —Administration suit — Valuation. 

An administration suit by a creditor is in fact a 
suit for an account within S. 7 (iv) (f) of the 
Court Fees Act, and the plff. can place his own 
valuation on the rehef claimed in such suit, winch 
valuation for purposes of jurisdiction is the same 
as the valuation for purposes of court fees. 
[Mookerjec and Cuming, JJ.) Sasi Hhushan v. 
Maharaja Sri.man Indra Chandra 24 C.L.J. 448* 
21 C w. N. 310: 38 I. C. 835: 44 Cal. 890. 

S. 8 —Suit for specific performance of 
lease—Jurisdiction — Valuation for. 

A suit for specific performance of a contract of 
lease should first be valued for Court-fees under 
S. 7 (x) (c) of the Court Fees Act and the value 
should be adopted under S. 8 of the Suits Valua 
tion Act for jurisdiction. {Mookerjee, J.) Sailen- 
dramath V. Ram Chakan. 25 C. W N. 768 • 

66 I. C. 268 : 34 C. L. J. 94 

' 8 Suit for establishing occupancy 

right — Valuation. 

The value of a suit is the value of the iniercst 
claimed by the plff., so that the value of a suit lor 
establishing a right as an occupancy raiyat in a 
garden and for possession tlicreof is that of the 
interest claimed and not that of the entire interest 
in the land, including that of the superior land¬ 
lord. \Mookcrjce and Bcachcroft, JJ.) Upendka 
Chandra Mitra v. Sat Koukidhak. 23 1. C. 964 

-S. 8—Suit for redemption—Jurisdiction. 

In a suit for redemption the value of flic sub¬ 
ject-matter for the purpose of jurisdiction is the 
aggregate value of the two heads of relief. In ques¬ 
tions of jurisdiction the presumption is in favour 
of giving jurisdiction to the highest Court. {Bat¬ 
ten., A. J, C.) Chimna 2 ). Motilal. 

56 I. C. 76. 

-8. 8— Value on reliefs—Ou/y of Court 

The court can question the value of the reliefs 
in a suit coming under S. 7 (iv) (c) of the Court 
Fees Act where the valuatic)n appears on the 
lace of the plaint to be too small, as it is its duty lo 


I SUITS VALUATION ACT (VII OF 1887). S. 8. 

see that the reliefs claimed are properly valued- 
{Carnduff. J .) Harihar Prasad Singh Shyam- 
lal Singh. 21 I, C. 404 : 40 Cal. 615. 

- S. 8— Suit for declaration oj sole shebait- 

ship 

A suit for declaration that the plff. is the sole 
shebait and also for injunction restraining the 
deft, from intervening with his possession, falls 
within S. 8 and so the valuation for jurisdiction 
and Court-fees must be the same, {Mookerjec and 
Beachcroft, JJ.) Raj Krishna Dey v. Behary 
Dey. 40 Cal. 245: 16 C. L. J. 194 : 17 I. C. 162 : 

17 C W. N. 591. 

S. %—Suit falling under S. 7 (ivl [c) of 
the Court Fees Act—Same valuation for Court 
fees and jurisdiction. 

Under S. 8 the valuation for purposes of court 
fees determines the valuation for purposes of 
jurisdiction also in a case falling under S. 7 {iv) 
U) of the Court Fees Act. ' {ScoH-Smiih. J., 
Nandan iMal V. Salig Ram. 1922 Lah. 236. 

-;- 8.8— Suit for declaration that house is 

not liable to attachment and sale in execution of 
decree. 

F'or the purpose of jurisdiction the value of a 
suit for a declaration that certain house is not 
liable to attachment ar.d sale in execution of a 
decree against both the decree bolder and the 
judgtnent'deblor, is the value of the properly 
whether the judgment-debtor resists the claim or 
not. 41 P. R. 11)13, F'oll. Though the amount of 
decree is less than Rs. 5,000 the house in d'Spute 
having been found to be of the value of Ks. 10,000 
or more. the case is beyond the jurisdiction 
of the Subordinate Judge, second class. {Shadi 
Lal and Marlineau, JJ.) Shiv Ram v. Khukshed. 

1 Lah. L. J. 87 

S. 8 —Swr/ for specific peiforuiauce — 

Prayer for possession—Effect—Salurc of suit not 

allet ed. 

Nature of suit is not altered where possession 
is prayed for in a suit for specific performance. 
{krtshnan and Venkatasubba Rao.Jj.) SUNDAKA 
RAMANUJUM NaIDU V. SlvALlNGAM PiLLAI. 

18 L. w. 333; 1924 U. 360 

—- S. B—Suit for redemption—What deter¬ 

mines jurisdiction. 

In a redemptivui suit it is the amount of the 
principal debt that should be taken as deiennin- 
ing the jurisdiction under the Act The High Court 
has power to fix a proper valuation even though 
the lower Court has properly valued. (U dl/is. 
C.J. and Hannay, J.) MAHOMED Jalaldeen v. 
Vij.AYASWAMi. 39 Mad. 447; (1915) M. W. N. 339: 

28 1. C. 624: 29 M. L. J. 148 

-S. B-Court Fees Act (1870). .S. 7. Cl. (n) 

(cc)— Suit for recovery of immoveable property 
from tenant. 

In a suit for recovery of immoveable property 
from a tenant the valuation for court-fees is the 
same as that for jurisdiction. {Ayling, J.) Vanna- 

VALLI SESHAGIRI KoW V. GOPlSHTTl NaK.AYANA- 

SAUI Naidu. 38 Mad 795: 94 I. C. $74: 

26 M. L J.678. 
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-S S—Court-Fees Act {Vtl of 1870), S. 7 

(»v) ib) and (t ^)—Partition suit. 

In a suit for pariition of lands of which the plff. 
IS in joint possession he is entitled ')to value the 
suit at his own estimate for purposes of jurisdic¬ 
tion. 21 M. L. J. 21, 19 Mad, 6. 21 Mad. 234, 20 
Mad. 289, Rel. on. 13 Mad. 56; 31 Mad. 89 Dist. 
{Miller and Sundura Aiyar. JJ.) Chalasamy 
■Ramiah V. Chalasamy Ramaswamy. 

11 M L. T. 155: 13 I. C. 903: (1912) M. W. N. 199. 

-S. ^ —Suit for fjreclosure — Valuation. 

The valuation of a suit for foreclosure for pur¬ 
poses of jurisdictioa depends not on the principal 
but on the total amount claimed. {Mittra., Offg 
A.J.C) Nana ?). Mulchand. 

21 I. G 918 : 9 N. L. B. 161. 

-S. 8— Redemption—Valuation of suit. 

In redemption suits the valuation for the deter¬ 
mination of jurisdiction is that of the mortgage 
amount and not of the property. The fact that 
incidentally other questions such as an adjudi¬ 
cation of rival claims to redeem incidentally arise 
for determination, is immaterial.' {Kanhaiya Lai, 
J. C.) Munwan Shankar Bakhsh Singh v. Ram 
Bahadur Singh. 26 0. C. 297 : 1922 Oudh 45. 

--—S. 8— Suit for partition — Valuation of 

the subject-matter—Valuation of plaintiff s share 
of the whole of the subject-matter. 

The value for purposes of jurisdiction of a suit 
for partition pure and simple where the plaintiff 
is in joint possession of his share and there is no 
dispute as to his title or share, is the value of the 
whole of the property sought to be partitioned. 
(Das, J ) Ranjit Sahi v, Qasim.'4 Pat. I.. T. 257: 

2 P. 432 : 1923 P. 342. 

-S. 9— Rules under — Restitution of con¬ 
jugal rights — Injunction — Valuation. 

Where plff. sues for restitution of conjugal 
rights and for an injunction restraining two per¬ 
sons from preventing the alleged wife Irom living 
with the plff. the relief for injunction is merely 
ancillary and the value of the suit was Rs. 1,000 
only. (Shadi Lai, J.) Nathu v. Musammat 
Churl 52 I. C. 101 : 20 P. L. R. 1919. 


__S. ll^UndervaluatioH —Appellant, duty 

In an appeal based on the ground that the first 
Court had no pecuniary jurisdiction to try the 
suit, the appellant must show the fact of incorrect 
valuation and also that the trial has been prejudi¬ 
cially affected thereby. (Piggott and IValsh, JJ.) 
NaRSAT Husain v. Adia Saran. 37 1.0. 851. 


___S. 11 —Undervaluation of suit—Parties 

not prejudicially affected—Powers and duty of 
Appellate Court. 

If tne Appellate Court finds that a suit has been 
undervalued and therefore beyond the jurisdiction 
•of the first Court it should first consider whether 
the undervaluation had prejudicially affected the 
disposal of the case. If the parties have not been 
orejudicially affected and the materials necessary 
for the disposal of the suit are on record,^it is the 
duty of the Appellate Court to dispose of the ap- 
as if the Court of first instance had junsdic- 
tfon. %cHards, C. J. and TudbatU /O Daup 
S moH V. Kondan S.NGH.^_ ^ 36 AU. 58^. 


SUITS VALUATION AOT (VII OF 1887). 6. 11. 

-S. 11— Undervaluation — Inferior Court 

—Prejudi ce. 

Where a suit is undervalued and tried by a 
Munsiff's Court, the defendant can reasonably say 
that he has been prejudiced by the case being 
tried by a Court which had no jurisdiction to try 
it. {Walmsley and Panton, JJ.) Mamraj Agar- 
WALLA V. Ahmad Ali Muhammed. 47 I. C. 932. 

- 8. 11— Undervaluation — Objection in 

appeal. 

Where the Lower Appellate Court directed th e 
first Court to return the plaint for insufficient 
valuation and stamp, toe point being raised by 
the Court itself in appeal : held, that the order was 
bad as the objection as to valuation applied a s 
well 10 the appeal as to the suit and that it could 
noi therefore decide the appeal. 22 W. R. 433, 
Foil. {Brett and Chapman^ 77.) Shajan Bibi v. 
Oarsindewan. 16 I. 0. 46. 

—-S. 11 — Undervaluation—Value fixed by 

rules. 

S. 11 applies only where the valuation depends 
on the discretion ot the parties or the Court and 
not when the valuation is fixed by rules having 
the force of law. Plaintiff sued for possession of 
a site and an injunction restraining defendants 
from building a house thereon. He valued his 
relief for possession at Rs. 50 and for injunction at 
Rs. 10. The Munsiff, second class, partly decreed 
the claim and both parties appealed to the senior 
Subordinate Judge, who modified the decree 
without any objection as to jurisdiction. Defend¬ 
ants preferred a second appeal to the High Court 
on the ground of undervaluation and of the want 
of jurisdiction in the Senior Subordinate Judge, 
Held, that S. 11 did not cure the defect as the 
valuation of the suit did not depend on the 
discretion of the defendants but was fixed by 
rules of the Court and the order of the lower 
Appellate Court was defective as being passed, 
without jurisdiction. {Scott-Smith, 7.) Maho- 
MAD Shah Abdullah Shah, 56 I. C. 918 

-S. 11— Rules — Jurisdiction — Valuation 

—Declaratory suit. 

The valuation of a suit for a declaration that 
the plaintiff is the owner of a certain land assess¬ 
ed with land revenue for purposes of jurisdic¬ 
tion is governed by rules framed under the Act. 
The plaintiff cannot fix an arbitrary valuation and 
make the suit cognizable by a Court of a parti¬ 
cular gra'^e. Neither waiver nor consent of 
parties can give a Court jurisdiction to entertain 
a suit which is beyond its pecuniary limits. Non¬ 
objection by defendant does not validate the 
proceedings. {Shadi Lai, J.) Ghulam Akbar 
Khan v, Musammat Bakhat Bibi. 

116 P. L. B. 1916 : 29 I. 0. 796 : 

229 P. W. R. 1915. 

-8. 11—Overvaluation— Undervaluation. 

Erroneous valuation caused by wrong ap¬ 
plication of the sections of the Court Fees Act is 
included in the terms overvaluation and under¬ 
valuation in S. 11. {Sadasiva Aiyar and Spencer, 

JJ.) Ammalu Aumal V. Krishnan Nair 

62 1.0.715. 
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11 — 0 bjeci of— Overvaluation — Deci- 
:.ion of Lower Court- Appellate Court not to 

jnlc>ffrc> 

in cases of overvaluation or undervaluation 
the appellate Court should not interfere with the 
decision of the lower Court unless the disposal of 
tlic "uit has been prejudically affected. The very 
object of S. 11 ol the Suits Valuation Act is to , 
prevent the operation of the general rule that 
neither consent nor waiver can confer jurisdiction 
on Courts which have under law only a limited 
pecuniary jurisdiction in cases where there has 
been no prejudice on the merits. {Kuniaraswamt \ 
Sasirt , J .) A. Vedaji Baskara TirUmal Kao 

SAHIB V SOBKAMANIA GURUKKAL. 

10 L. W. 221 : 52 l.C. 992 (2): 

(1919) M. W. N. 707. 

__ S. 11 —Objection to valuation when al¬ 
lowed in appeal. 

An Appellate Court should not allow an objec¬ 
tion based on undervaluation to the jurisdiction 
uf the irial.Court unless for reasons to be recorded * 
by it in writing, it is satisfied that the undcrvalua 
tion has prejudicially affected the disposal of the 
suit on its merits, and the mere change of Court 
due to the undervaluation cannot by litBcU be 
t reated as prejudicially affecting it. The proper 
course is not to dismiss the suit but to return the 
plaint to be presented to the proper Court (:»aria- 
siva Atyar and Spencer ^ 77.) Narayaniammal v. 
Secretary of State. I. C. 167 

_^3. w^Erroneous valuation — Mistake oj 

law — Prejudice . 

S. 11 of the Suits Valuation Act covers also an 
erioneous valuation under a mistake of law. 
Where it is not clear that the objection to juris¬ 
diction was taken before final decree m a fore¬ 
closure suit and the objection though taken was 
not argued before the lower appellate Court the 
defect of wtm of jurisdiction is cured by S. 11, 
Suits Valuation Act. The mere change of 
consequent on an undervaluation cannot prejudice 
the disposal of the suit on the morits. 

A . J . C .) Nanav. Mulchand. 

21 1. C. 916 : 9 N, L. B. 161. 


Rs. 114 without the plh’s. knowledge. Plff. sued 
for possession of the housi;. Held., that the suit 
should be valued at Rs. 114 as in sumg for his 
tight lo redeem the plff. was also suing for can¬ 
cellation of the sale. (7o/itjs/onc, 7.) Sanga v. 
Mali. 

8 I. C 1043 : 214 P. L B. 1910. 

-S. 11— Objection to valuation — When can 

be taken—Court to decide. 

S. 11 of the Act is no bar to an objection being 
taken in second appeal though it was taken in 
both the Lower Couns. If the valuation of a 
suit put in the plaint for the purpose of jurisdic- 
tioii is contested it is the duly of ihe Court to 
decide wbat the correct valuation is. 31 Bom. 73 
Appr. In a suit for a declaration the value of the 
suit for the purposes of jurisdiction must be the 
value of the property in respect of which the 
declaration is sought. l2 Mad, 223. Foil. (Coi.I/s, 
Misscr and Adami, 77.) Mohani Mohan v. Gour 
I Chandra Rai. 8 Pat. L. J. 397 : 

I 1 Pat. L. T. 890 : 2 U. P. L- B iPat ) 123 : 

66 I. C. 762 ; 1921 Pat. 390. 

--S. 11 —Pecuniary jurisdiefion’-Objeotion 

before High Court. 

An objection to the pecuniary jurisdiction of 
the Lower Court based on the valuation cannot 
be raised for the first time before the High 
Court. (A/wi/fcA and Thornhill, 77.) BAU»fAi 
Sahu V. Mosaheb All 46 I C. 892 (Pat.) 


—^S. 11 —Wrong valuation put in plaint — 
Trial—prejudice. 

S. II applies even if the plaintiff designedly 
cxajfgerates or undervalues his claim to choose 
his own/orwm. In the absence of anything to 

show that the disposal of the suit on the merits 
prejudiced the defendants, the trial is good. 
espcciallv,as the Court later on acquired pecuniary 
jurisdiction for the actual value on the property 
in dispute. {Pi^gott, J.C.) Muhammad Sharafat 
Ullah V . Hiralal. 21 1. C. 62 : 16 0. C. 257- 

-S. 11 —Redemption suit. 

The words ‘'over-valuation” and “under-valua¬ 
tion” in S 11 of the Act (1887), refer to cases in 
which the valuation is discretionary but not 
where plff. cannot at his discreiion fix a value 
for the suit- The plff. mortgaged his house to 
deft. No 1 but himself remained in possession. 
Therealler, an e.x parte decree was obtained 
against him and in execution of that decree the 
house was sold and purchased by delt. No. 2 lor 


--S. 11— Scope of. 

S. 11 of the Act applies to every case, where a 
Court has tried a suit which owing to over valua¬ 
tion or undervaluation it had no jurisdiction to 
try. It applies likewise to cases where the value 
of the subject-matter is not definitely set out in 
the plaint 1 L. B. R. 85, Dist 14 Mad. I8j, 
Foil. ; U. B. R. (1887-1901) II. 443. Dist. {Shaw, 

7. C.) Bai Jnath StNGH V Ml Gauk. 

11 I. C. 742 : (19111 V. B. E 1. 82. 

-S. 11 (a) and {h)—Sccpe of—Valuation 

reduced by plaintiff without objection by defend¬ 
ant—Appeal —Dectee not a nullity. 

The plaintiff reduced the valuation of the plain¬ 
tiff from Rs. 5,300 to Ks. 2.300. The defendant 
raised no objection as to undcr-valuation. No 
issue was framed on the point, and in the appeal 
preferred to the District Judge ro meniio*' was 
made of undervaluation. On second appeal to 
the High Court, the Taxing Officer on the report 
ot the Stamp Reporter held the correct valuation 
to be Rs 300. which was accepted by boih the 
parties The appellant thereupon contended that 
the decree passed by the Dis-trict Judge was 
without jurisdiction and null and void. Held, 
that having regard to S. 11 of the Suits Valua¬ 
tion Act the decree of the District Judge could not 
be challenged as a nuUily, there being no objec¬ 
tion under dause (<j) nor any prejudice under 
clause (b). {Kulwant Sahat and Foster, 77.) 
Maharaja Bahadur Kksho Pd. Singh v. Lakhu 
Rai 4 Pat. L. T. 686 : l9»8 Pat 968 : 

1983 P. 681. 
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TALUQDAR. 


-S. 11 [2)~~lJ^ciervaluation — Right of 

appeal affected- Rrcjndtee 

S. 11 01 ihe Suits Valuation Act, when referring 
to “prejud'Cially affecting ibe disposal of a sun 
or appeal on its ineiits js not considtrii g at all 
the d'Uerent rules of procei.ure that tiiere may be 
an appeal from oi.e Court to anotlier Court. 

Where a !*uit has been undervalued ai d tried bs 

a Munsif instead of a Sub^rd.na c Judge, the Dis¬ 
trict Court h^s jurisdiction to hear an api eal iroin 
the Munsifs decree ard must do so unless it is 
satisfied as lequired by S. 11 oi the Suits Valca- 
tion Act. firsc that the point was taken, and 
secondly.'that the decision on the meiils was 
prcjudcially affected. 20 M. L. j. 72b ; 41 1 C. 
167 Approved: 5 Pat- L. J 397, Dis tided tioin. 
[Schwcibt, C. J. Oldfield and Coutls-I ro> b r, JJ,) 
Naduvil Edom Karnavan and Manager Kelu 

ACHAN V CHERIVA PARVATHI NETHIVAK. 

(1923) M W N 4b9 : 4(i Mad 631 : 
18 L. W. 1 : 45 M. 1. J. 13d : 

1924 Mdd. 6 (ir.fi.). 


SUNNI LAW. 

See MaHomedan Law. 

SUMMARY PEOCEDUBE (CIVIL). 

C. P. Code, O. 37. 

SUMMAKY SETTLEMEHT ACT (POMBAY ACT 
II OF iy3) stilled under, uhelhcr sub 

jeet loVutan Acl of IbJA. 

’ Settlements efiecied under Act H o* 

, main lands from be nK tubject to Ibe 
Novi's ons oi tbfvatan Act of 1»74 because hol¬ 
ders o those settlements are no longe. he.edi-ar> 
nffirers hoUing lor service. IScotl. C J end 
Healon J ) BRENDON V. SHRIMANT J“BDARA 

bIc 38 B. 272 : 23 I. C. 221 : 16 Bom. L. E. 164. 
__ Applicalion of to villages of Tatya Maha- 

"VbeaMication of the summary settlement to 
,hJ vibages of Tatya A/nfmro) was va id and 
he Vii e C. J , Piatl “m' Fawetll, JJ.) 

Vasc'dev Harihar Pandit. = 

VASUDfc . 23 Bom. L. B. 161 


SUMMONS. , 

See C. P. CODE, O. D. 

SBPSB TAX ACT IXIX 0FJ920). 

'IZ^usband s oft,on to take ,n fresh farmers 

uftje . eftare—Partnership 

or f usband and wiie formed a partner- 

the husband took some e).tra rights n. 
ship and the bus eniitUd to adm.t 

himself and ^ death of the other, held 

new partners valid. {Sanderson, C.J., 

that the ^^'^I'frhaiterjee, JJ.) Raghdmall Khan 
Mukerjee , Assignee of Calcutta. 

DeLWAL V. 1225 : 1924 B. 182. 


Si'ntRACT act, Ss. 128 147. 

fl^H^NDU LAW-WIDOW. 

^/a'lCrNProRDANDTANANT. 

(3) T. P. act, S. Ill- 

c D—VOL. IV 102 


SURREY AND BOUNDABT MARKS ACT (IVOF 

1897) 

-S. 17 (a)— Resistance fo Sutvey Officer — 

Good faith— Luuftil au thcriiy— Colour oj office — 
HJeamng of. 

A Sntvev' r t ut up boundary n-arks bora fide 
(n land nut included in n^tihiaiion- Accused 
rtmiAcd the narks. Accused was convicted 
urider s. 434. 1 he section di es not iriake di'tii c- 
t "It between rratks hxed coireetly and those 
fixed if conecils and there is no reference to the 
propr el\ of the exerc se oi anihoriiy. An cfiei ce 
under S It'O is established if sureev* r bonti fide 
r'ciit'ed le was discharging public functions 
though he was aettnji illegadv. ‘Under Ct.Iour of 

office’ in S 99 simply n ean that the public 
jsci vant must be act:iig m go- d faith, that is, with 
due care and cantion (Oldfield and Sadas^^a 
Aisate 77. ‘ H blic Prosecutor v. Madhava 
Bhonjo Sants. 

(19161 2 M. W. IJ. 183 : 
4 L. W. 377 : 17 Cr. L, J. 481 : 3fi 1 C. >61 : 

31 M. L. J. 805. 

-S. 20, C 1. I 3)—* Tenant'' does not include 

holder of rent-ft ee mam tn a Zamindari. 

The wi.rd ‘tenant’ in S. 20, Cl. (3) of the Act 
does in i include 11 e grantee of a rent free inam 
\i) ?i Zamtudat •. (A\ling. 0- C. J., h'unia> asatni 
Saslrt and Odgers, JJ.) Pajah OF VenkataG’RI 
V. TaTTIKOLA bUBBMH. 14 L. W 689 ; 

'1921) M. W. N 783 : 45 M. 1 : 
30 M L. T. 582 : 41 M L. J. 680 : 1822 M. 137. 

SURVEY MAPS 

See Ev:denck Act, Ss. 35, 74 and 83 

SURVEY EE» ORDS. 

See (1) ItViDESCE. 

(-) Evidence Act, Ss. 34 and 114. 

SURVIVORSHIP. 

See Hindu Law—Joint Family. 

SYMBOLICAL POSSESSION. 

See ll) Adverse i ov«fc‘isioN 

l2) C Code. O. 21, Rr. 35 and 96. 

-3) Limitation Act, Arts. 142 and 144. 
v4) Possession. 

lACKINO. 

Sec T. P. ACT. S. 80. 

TAT-AB-I-ISTIHAD. 

See (1) Mahomkdan Law. 

i2) Pke-i-mption. 

TALAB-I MnWAZI BAT 
See 111 Mahomrdan Law. 

(2) PRE EMPTION. 

talak. 

see MAHOMEDAN LaW—DIVORCE. 

TALUQDAR. 

- Propirtv of — Presumption — Smc«s- 

sion. 

Where it is not known as to how a property 
came imo the hands of a lalupdar, succc'sion to 
such property is according to the personal Jaw to 
which he was subiect aud it is more so if it was 
acquired af er the British annexaiion. If it was 
• ance ttal pfr-perfy at the time of the second 
summary settlement and he treated it as Talitq- 
dari property, it is Taiuqdari property and the 


1619 


CIVIL DIGEST, 1911—1923 


1620 


taluqdab. 

presumption is strengthened if the property hap¬ 
pens to be the village where the Taluqdar 
himself resided. [Ltndsay and Daniels, AJ.Cs.) 
ImTIAZI BbGAM V. HURMUZI Khanam. 

8 0. L. J. 67 : 61 I. C. 196 : 3 U. P. I. R. (J. C.) 12. 

tax. 

---— Assessment—Principles applicable to — 

Salt works—Assessment of. 

In a'^sessing any property, the assessing autho¬ 
rity must consider what a tenant from year to 
year with a reasonable prospect of the continua¬ 
tion of the lease would give for the premises. 
The then occupier must be regard as a likely 
tenant and the assessment is to be fixed, on the 
highest rent that such a tenant might be reasona¬ 
bly expected to give.The premises must be valued 
as they exist at the date of the valuation. So long 
as the assessing Court applies one of the recogni¬ 
sed modes of valuation and in doing so does not 
consider evidence which it should not consider 
and does not exclude evidence which it should 
not exclude it is left to that Court to select iti 
particular formula. [Batchelor, A C J. and Kemp, 
J ) Abdulla Bhai v. The Executive Committee, 
Aden. 42 Bom. 692 : 46 I. C. 721 : 

20 Bom. T. B« 639. 

TAXATION OF COSTS. 

See ID Costs. 

(2) High Court Rules. 

(3) Practice. 

TAYAZHI. 

See Malabar Law. 

TAZIAS. 

See Mahomedan Law—Waqf. 

TEJIMANDI TRANSACTION. 

See (1) Contract—Teji Mandi. 

(2| Contract Act, S. 30, 

TEMPLE COMMITTEE. 

See (1) Hindu Law-religioos Endowment. 

12) Religious Endowments Act. 

temporary INIUNCTION. 

See C. P. Code, O. 32. 

TENANCY. 

See (U Landlord and Tenant. 

(2} Lease 

(3) Local Acts. 

(4) T. P. Act, Ss. 105 to 117. 

TENAN CY-AT-WILL. 

See Landlord and Tenant. 

TENANCY FROM YEAR TO YEAR. 

See T. P Act, Ss. 106 and 107. 

TENANCY IN COMMON, 

See Co-SHARBR. 

TENANT. 

See (1) Landlord and Tenant. 

{2i T. P. Act, Ss. 106 and 107. 

TENANT IN COMMON. 

See CO-SHAKKR. 


TORT. 

TENDER. 

See also (1) Contract Act, S, 38. 

(2) T. P. Act, S. 83. 

■ Validity of—Tender o 1 Portion of drAf— 
Acceptance by creditor—Effect of. 

A creditor is not bound to accept less than bis 
whole debt, and there can be no valid teoder of 
part of an entire and indivisible debt. But there is 
nothing to prevent the creditor from accepting 
the amount tendered in part payment, and his 
doing so will not preclude him from afterwards 
claiming the residue of his account, provided that 
the debtor did not make it a condition of bis 
teoder that it be accepted in discharge of the 
whole. A tender must be unconditional or, at all 
events free from any condition to which the 
creditor may righfully object. {Mookerfee and 
Rankin, JJ) Bbhari Lal Biswas V. Nasmuk- 
NISSA Bibi. 37 C. L. J. 222 ; 1923 Cal. 627. 

TENURE. 

See Land Tenure. 

TESTAMENT, 

See Will, 

TESTATOR. 

See Will. 

THAEBUST MAP. 

See Evidence Act, Ss. 35, 36 and 74. 

thak map. 

See Evidence Act, Ss. 35. 36 and 74. 

TdEKADAR. 

Landlord and Tenant. 

THIRD PARTY. 

See (U Assignment. 

(2/ Contract—Stranger. 

THUMB IMPRESSION. 

See Evidence Act, S. 45. 

TICCADAB. 

See (1) Landlord and Tenant. 

(2) OuDH Rent Act. 

TIDAL NAVIGABLE RIVER 
See iD Fishery. 
f2) Jalkar. 

(3) RiPARiAN Rights. 

TIME. 

See Contract Act, S. 55. 

TITLE DEEDS. 

See (1) Contract Act, S 108. 

(2) T. P. Act, Ss. 55 and 59. 

TODA 01BA8 ALLOWANCE. 

C. P. Code, S. 60. 

TODA OIRAB ALLOWANCE ACT (LOCAL VII OF 
1887). 

TORT. 

Sec also(l) Legal Practitioner. 

(2) Legal Practitioners Act. S. 36. 

Aet of God. 

Animals. 

Breaeh of Contract. 
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TOBT —Animali. 


Caase of action. 
Conspiracy, 
Conversion. 
Defamation. 

Easement. 

False Imprisonment. 
Joint tort*feasOTS. 
Liability. 

Kalicioas proceedings. 
Negligence. 

Nnisance, 

Principal and Agent. 
Public Officer. 
Secretary of State. 
Statutory body. 
Trespass. 

Wr^^ngful dismissal. 
JCisoellaneous. 


Act of God. 

■Act of God—Locusts—Right to drive 

ciway—Liabihty of owner of land. 

The principles of law laid down for preserving 
or regulating the settled course of a river, on 
which may depend so many of the rights and 
benebtsof adjacent owners, do not properly apply 
to the course of an insect pest which it is the in¬ 
terest of every one concerned to repel or destroy. 
Visitations of locusts, though no doubt unplea- 
santly freejuent^ are in the nature of extraordi^ 
nary and incalculable events rather than a normal 
incident like the rise of a river in a rainy season; 
and an owner of land is justified in driving away 
locusts from his own land without bemg liable 
to his neighbour for the consequences. Ev^n as a 
formal incident of agricultural industry one will 
be entitled to drive the locusts away just as they 
are entitled to scare crows without regard to the 
direction they may take in leaving. {Lord Robson) 
Tacobus V. Daniel Wilhelm. 

SAMUEL jACO«U^^ ^ ^ ^ ^ ^ j . 

10 I. c. 460 ; 10 M. L. T. 311 (P. C.). 

_ of God—Closing of culvert. 

Where in consequence of closing the culvert 
♦ka water of the flood remained on the land for 

the plea of Act of God” could not 
hi n"fadS by ?he delendant. {Coxe and Chatterjee, 
BEHAR BOKHTIARPORE LIGHT RAILWAY 
COMPANY, ltd. .. JHANOOO MAHTON ^ ^ 

i4cf of God— When a good defence. 

^ /f G^d can be pleaded, the party 

Before himself have done all that he 

pleading it. bursting of a tank after a 

was bound to do. . ^ to open the sluice is 

Heavy ow^ng to failure ^ 

not an act of God ^ ^ Kurmi v. Bhangi 

{Prideaux, AJ.C.) ^ ^ 

KURMI. 

-^ allows rain water to collect in 

A P®rso” . debris of his fallen house 

the materials and adjoining wall 

and thus to compensate the owner of 

makes himself liable to 

the wall for the da g^, con6ned to 

expression P,. .cedents which are occa- 

^ined by Ihrilimentary forces of nature uncon¬ 


nected with the agency of man or other causes 
and does not cover damage which could have 
been prevented by reasonable foresight. {Kan- 
haiya Lai. A. J. C.) Lallu v. Fazlhaq 

21 0. C. 295 : 49 I. C. 43 : 1 U. F. L. B. 15. 

t 

Animals. 

- Animals—Damage, suit for. 

In removing an animal, so as to prevent it 
from causing damages, no more injury should be 
inflicted than is reasonably necessary and the in- 
Bict'on of excessive injuries will render the person 
inflicting them liable in an action for dama¬ 
ges. {Fletcher and Cuming. JJ.) Maliram Ralita 
V. PURUANANDA ADHICHAR. 64 I. C. 761. 

- Animal—Keeping animal known to be 

vicious — Injury — Damages. 

Where the defendant kept a horse knowing it 
to be a vicious animal and the hor«e injured the 
plaintiff, the defendant was held liaMe in dama¬ 
ges though he was not guilty of negligence since 
negligence is not necessary to support a snit of 
this nature. [Fletcher and Teunon^ JJ.) Ganda 
Singh v. Chuni Lal Shaha. 29 I. C, 862 : 

19 C. W. N. 916. 


—- Animal—Damage caused by. 

An elephant belongs to a class of dangerous 
animals and the owner who keeps such an animal 
must take all the risk of the damage it may do. 
The test for determining whether the animal is 
vicious by nature is whether the progeny of 
such animal is found harmless, from years ago to 
the present age. 35 Cal. 418 Dist. {Sankaran 
Nair and Ayling. JJ.) MaNKADA Kovilagam v. 
Malan Katill Koppan. 85 Mad. 708 : 

10 I. C. 108 : 21 M. L. J. 434 : 

9 M. L.T. 496. 

- Animal—Trespass—Daynages. 

The owner of an animal is responsible for in¬ 
jury of damage committed by it by trespassing on 
the land of another ; whether the animal escapes 
by negligence of the owner or in spite of his dili¬ 
gent care is immaterial. Damages done by 
cattle passing along a highway to property near 
the highway is an exception to the general rule. 
In such cases the sufferer cannot recover dama¬ 
ges unless negligence or want of skill is proved. 
{Drake-Brockman. J. C.) Madho v. Akaji. 

17 I. C. 899 : 8 N. L. B. 190. 

Afiimal— Pursuit-Escape. 

A complete capture and not a mere pursuit of 
an animal—/cratf naturae —is necessary to make 
it one’s property. If there is possibility of its 
escape from bis possession, it is not considered a 
complete capture. So the overtaking by the per¬ 
son’s dog of the animal does not amount to pre¬ 
clude the possibility of its escape. {Piggott. J. C. 
and Lindsay. A. J. C.) Raghunandan v. 
Emperor. 13 Cr. L. J. 666 : 15 I C. 972 : 

15 0. C. 183. 

■ —Animals—Master and servant. 

, Where M made over a buffalo to N, an inde¬ 
pendent contractor, to tend on payment of paddy 
, and both M and N knew it to be vicious and 
1 while io the charge of N's son it gored to death 
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th.- ’s biiffafn, U(ld, that N alone was liable 
• iid not M The test is to see wtethcr the icla- 
(ioo ol rrnster and se»'ant existed be'ween them. 
I ) Man Yamno. ?■. Maj ng ^mwe The. 

10 Bur. L. T. 223 : 42 I C. 52 ; 9 L. B. E 54. 

-- Ajiiinah — Segligencc—Damages for in- 

ni'y h\. 

Iti - rdcr to determitie defendant's ncpHpence it 
iv io-porlatit to be proved by the plaintiff that tlie 
<Je'endant owner k?o\v ibat Ids animal was 
vicious at d throu^jb bis neq'iget cc (he damage 
was caused to the plaintiff. iTwomey, J ] Maung 
N'gwf ^’A Matng Sh\ve Yf. 

4 Bur t. T. 138 : 12 I. C 910 : 8 L. B. R. 388. 

Breach of Coutract. 

-- {ireac/i of a-nttact. 

If a person receives nujnev which rij»btlv be¬ 
longs to a third person the th'rd person has a 
righi to sue liim each lime it occurs as it is not 
damages at all but money had and received and is 
in the nature of a breach of contract. {tValsU, J ) 
Hahpal j'. Ham t>AHAP. 34 I. C. 173. 

- Breach of Contract. J 

An lies against any one who wilfully and 

with nr t'cc procures breach of contract. 13 C.b'.L. 
K.23 Foil, [Hallifax. O A. J C.) PANDURANG 
V. Nagui, 17 I. C. 138 ; 8 N. L. B. 133 

- Breach of contract — Procuring of — Ac¬ 
tionable wronfi—Conttnuing cause of action. 

Where a third party procures a brcacli of con¬ 
tract of personal service by einplo\ing tbc ser¬ 
vant himself with knowledge of the sub>ist»ng 
contract he commits an actionable wrong and the 
wrong continues ^o long as the breach continues. 
(Robinson^ C. J. and Hcald^ 7.) The Inuo L»uhma 
Oil Fields v. Burma Oil Company. Ltd. 

64 I. C. 794 : 11 L. B. R. 26- 

Cause of Action. 

- Cause of action — Right of Property in 

earth washed away by fata. 

The owner of a fiild from which earth has 
been washed away by heavy rains and deposited 
111 an adjoining field has got no right to dig ai.d 
carry back the earth and a suit for a decree auiho- 
rizing him so to dig or f.>r damages cannot suc¬ 
ceed. Ttie fact that the neighbour lowered the 
level of Iris land will not give a cause of action. 
{Rafiquc and Ryves, 77.) Sakat Mai. r*. Abdvl. 

19 A. L. J. 309. 

- Cause of action — Injwy—Death of wife. 

Husband cannot sue tlie Kailwav Company for 
damages for the death oi his wife during journey. 
In Ibis case tlic husband is not lire aggrieved 
party. [Richards^ C 7. and Banncrjt, 7.) Sham 
NaKAIN llCKOO V. B. B. &C. I. Raii-way. 

41 All. 488 : 60 I. C. 130 : 17 A. t. J. 606. 

- Cause of aciiott— Continuing tttjury^ 

)fature of—Gives a fresh cause of action. 

An act which creates a source of continuing 
injury making the docr of i( responsible for its 
continuance arid in which no damage is necessary 
to an action as in ircspas.'^. arises a fresh cause 


of action. {Mookerjec and Beachcroft, jj.) 
Brojend^a Kishoke Roy v Bharat Coandka 
Roy. 22 C. I. J. 283 : 31 i. u 242 : 

' ^ 20 C. W. N, 481 

Cause uf acCon—Death of injuted per¬ 
son — Right of legal rcprescnUitiics. 

Where a man dies by tt c t.>rl ..f another, his 
! heirs have a cause ot act'on tor damages ai d the 
I p'inciple emboiied in the Fatal .Accidenis Act >‘s 
api'lica le to cases arising in Beiarasa uleof 
equity, justice and good conscience, \kuival 
and Macnair. A.J.Cs.) RaKHMARAI v . DhaNRaj. 

64 1. C. 311. 

Conspiracy. 

I- Conspiracy—Betrothal contract — Dama- 

' ges for htcaoh of 

I Per Beaviau,J .— A person inducng a go) be. 
trotlied lo aiiotlicr to brvak tlie engagcmciiis and 
marry him commits iiotuit as logive t e negricv- 
cd party a cause oi acuon against him. The • nn- 
cip.e lb the saoic whenilic 1 alhei « f tlie gi 1 1 is 
induced byt he lather ot tike bov The pro cipte in 
Lutm ay v Gv,*?? shi.uld be* api lied in Incia to 
C'.ntracis ot every kind and the true pri ciple 
governing cases of breach ot promise ot m:i riage 
i-' stated by Culernige, 7., in the case in 22 L J. 
Q. B, 463. Per Heaton^ 7.— Tne takmg of an ac iv e 
and effective- part in the negotiations or i rnceed- 
mgs which induce a party to a contract of n ar-i- 
age to break it. is ac lonable. (Per Beaman, 7.) 
The proceeding o’- enticement n ay be act en a'Mc 
when it is the result of a con^piracv. Be fore a 
c.)nspiracv can be actionable ii should be sh .wn 
to be a coiispiracv to do a lawoil ttung by unlaw¬ 
ful means or to do an unla^v lul t'ltng cv cn t>N lavv- 
ful means. {Beaenan and Hcaion, J J.) Jekis ’N- 
DAS HaRKISANUAS V. RaNCH'*DDAS Bt-'AGvv andas, 

41 Bom 137 : 38 I. u. 588 ; 

19 Bom. L. R. 12. 

-- Conspi-acy—Breach of contract of mar¬ 
riage — Damages. 

Where a man merely knowing of the t.xisicnce 
of an nnpeiformed agreement for inaniage with¬ 
out malice or the use ot u la>vful means obtains 
the benebt ol the agrceme.ii lor himsclt. no 
action can lie against him for the breacu of he 
ag'cement or promising such breach at Hie in¬ 
stance . f ttie first promi'ce. The formula of alt 

conspiracy action is the same, that A. li. a d C. 
maliciously conspired together to do a nghdui 
ac» by wrongful means i r lo do a wrc.ngfut act by 
rightful means or to do a u rong'ul act by w rung- 
ful nieans. In an action of cod piracy allcnainai 
and proof of malice is essential to {^e cause of 
action. The mere fact that a s ranger wether 
he was or was not aware - t a contract, induced 
the pTomi^ce not to perform his contract w ith the 
promisor does not by iistlf. in the absei ce oi the 
. titer elements give rise to a cause ol aett m 
against. (Sformiri. 7.) KmMji Vasanji p Narasi 
Dhanji. 39 Bom 682 : 28 I. C. 408 ; 

17 Bom L. R 825. 

---Cons^rracy— ll’Azo g-t>c5 rise to civil 

liability li hat tnusi be proved »ri sM/f for tiam- 
ages -Suit for damages — Forum. 

A criminal conspiracy gives rise to a civil 
liability it special damage has beeu suheied by 
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plff. In a suit for damages resulting from cri¬ 
minal co»ispifacy, it mu^t be shown by Ihe plfi, 
thai he suffered special damage being ihe result 
of tl>e conspiracy. f’ecuQiary loss must be proved 
though not limited to the extent of the precise 
sum so proved. There is no rule in the Evidence 
Act, requiring the standard of proof of a coi s- 
piracy in a suit for damages in consequence o< 
injury lesulting irom conspiracy, to be the same 
as if the deits. were on a trial on a cnmiDal 
charge. A suit for damages resulting from a 
conspiracy is maintainable in British India 
[FUtcfier, J.) Peary Mohan Das v WtsToN. 

13 1. C. 721 : 13 Cr. L. J. 65 

16 0 W. N. Uo : 

CoDverBion 

■- Conyf-rsion — Damiiiics — Detention, 

When boats are hired lor a specific period and 
are nol returned, even a ter demand alter that 
period, the proper remeds is a suit for damages 
foi wrongful conversion of the boats at that date, 
and n t for hire accruing after such date. \Parleit, 
J.) Maung Ba Gyaw V. Heng Sen and Co. 

36 I. C. 276 : 10 Bur. L. T. 187. | 

‘Conversion — Damages—Measure of. 

In an action tor damages for conversion of i 
goods, the damages are not limited to their value 
at the date of breach but can cover them sub¬ 
sequent value also. [Pratt,]. C. end Pawcett, 

A. J. C.) Louis Dreyfus and Co- v. Firm of 

GhaNDAMAL and Co. 52 I. C 878 : 

13 S. Ij. R 128- 

Defamation. 

— --Defam^.tioD. 

Fair Comment. 

Impntaiion of caste. 

Ju&tification. 

Malice. 

Privilege. 

Publication. 

SOit. 

Miscellaneous. 


Defamation—Fair Comment. 

_ .Defamation - Fair comment—Journa- 

liKt—Facts forming the basts of comment to be 

' tl/sta J-Tr,Jat ,n.s-slateme,.ts-Priv.le^ 
Whilst a journalist is bound to comment on 
public questions with care, reason an^d judgment 
hris not necessarily deprived of his pnv.Iege 
merely because there are slight 
Nations from absolute accuracy where those 

deviations do nr.t affect the general f 

ram-rTiTtheir elliretl^thrn b*?"^eparate i^sUnces 

KS ..sra K 3Er 

■SmS 1.5'.'. “i 'S'.,“SS‘. 


required is that inference from facts truly stated 
should I.e lair. that is, one possibly uut of many 
equally or al nosi equally lair inferences. Cases 
discussed. (Tne nature of the defences available 
t) a suit for libel as well as the distinction be¬ 
tween privilege, fair c jminent. justification by 
iruth, pointed out by Peman, }.) [Batchelor^ A, C. 
J. Bt:atn<^n and Marten, JJ.) SURAJmal B. G. 
HouNIMA.N- 47 I u. 449 ; 20 Bom. L. R 185. 

- Defamation—Fatr comment—Public in- 

te^'est—Publication — Privilege. 

It is a libel to write that the plaintiff used to 
get permission to move or second propositions 
in public meetings by sending threatening letters 
to the convenei s. Discussion of affairs concern¬ 
ing the Parsis in papers circulated among all 
classes of readers is not piivileged even where 
tne plaintiff made the matier of public imprest. 
Any member ot the public can comment lairly on 
f iCts irulv stated on a matter of public interest 
but the allegaiioii of fact imputing any act of 
misconduct, takes the linel out of the sphere of 
fair comment. The allegation must then be 
proved to be true, (bco//, C. J. and Chanda- 
varkiir, J.) Nadirs.aw Hor.musJi v. Pikojsaw 
Hatanji RatnagaR. 19 I. C 98 : 

15 Bom. I. R 130. 

—^Defamation—Fair comment—Comment 
by Pleader in suit. 

In a suit lor rent the defence pleader comment¬ 
ing on cedain exhibits said “the plfl. fogged 
documents by fraud”. In a previous rent suit by 
the plff.’s husband, the collection papers were 
held to have been manufactured. Held, ihat the 
pleader’s comments were legitimate and wi hout 
malice, that they were made m t :e professional 
discharge of his duty and in the interests of his 
client. [Woodrotfc and Cuming, JJ i Shiva 
Kuuari V. Bachara.m. 66 I. C. 604 : 

26 U, W. N. 835. 

- Defamation—Fair comment- Privilege — 

Malice — Righ' of each of several persons. 

Nothing is a libel wnich is a fair comment: It 
must be a comment and not a statement and the 
comment must be based un facts in order to be 
availed ol as a defence When privilege is set 
up, he claims a protection by standing in a 
special relation whereas, if he sets up fair com¬ 
ment, be asserts only vvhai everyone has a right 
to do. Malice may be inferred frona a needlessly 
extensive publication in a violent language, of 
statemenis contrary to the facts and such state¬ 
ments are not entitled to the delence of privilege. 
Where a sta'einem is defamatory of several per¬ 
sons, each of such persons is entitled to sue 
separately. (Mookerjee, C. J. and Chaudhun, 
J.) Irwin v. Reid. 48 ual. 304 : 

63 I. C. 467 : 25 C. W. N. 180. 

•Defamation—Fair comment. 

It is a question for the jury to say whether an 
article complained of is a fair comment on matters 
of public interest and it is a question for the 
Judge to say whether on oroof of certain facts, 
they would amount to justification. A Judge may 
«t'>p the case only when the article is so fair that 
it cannot amount to libel on the admitted facts. 
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(Sadasiva Aiyar and Spencer^ JJ.) Naqanatha 

SaSTRI V SUBKAMANIA IVER 21 M L T, 384: 

5 L W. 598 : 40 I. C. 126 : 32 M. L. J 392. 

--- Defamation — Fair comment — News¬ 
paper article— Imputation of motives justifica¬ 
tion . 

A statement of facts, may amount to no more 
than a comment. All the facts upon which the 
imputations are based need not set out to justify 
the imputation of motives to a person in a article 
published in a newsoaper In public discussions 
of matters of public interest proceeding in the 
Press from day to day where Jt will be loo much 
to exnect the writer in eacn article to set out all 
the facts which are wi>hio the knowledge of 
every one interested in the question, an accurate 
statement of the facts which form the subject of 
criticism or even a clear reference to them will 
be sufficient. Misstatement of facts and comment 
therein is not, however, fair comment. {WalUsy 
C. J. and Phillips, J.) The Madras Times Print¬ 
ing and Publishing Co. , Ltd V C. J. Rogers. 

30 M. L. J. 294 ; (1916) 1 M W. N. 267 : 

321. C. 408 : 3 L. W. 67. 

- Defamation—Fair comment—Journalist 

— Privilege. 

A journalist is ent'tled to comment rtn matters 
of public interest and no suit will lie against him 
for defamaiion unless be has exceeded the bounds 

of fair comment or is actuated by malice. Fair 
comment on a matter of public interest is protect¬ 
ed in the absence of malce. If statements are 
derogatory of a person they must be stated as 
matter of comment and not as matter ol fact in 
which case they will have to be justihed, that is 
they will have to be proved to be founded on 
truth. {Wallis, J.) Ramakrishna Pillai v. 
Karunakaramenon, 21 I. C. 626 : 

85 M. L. J. 476. 


Defamation—Imputation of caste. 

- Defamation—Imputation of caste — Pri¬ 
vilege—Resolution by caste — Panchavat. 

T »e defendant the chaudri of a Hindu com¬ 
munity of which plaintiff was a member in the 
performance of nis duly as a chaudri publisoed to 
the chaudries o( other communities (of the same 
caste) a notice of resolution which had been pass¬ 
ed bv the Pinchayat of his own community sus¬ 
pending social relations with the plaintiff for 
breach of c^sie rules. The plaintiff sued defend¬ 
ant tor libel alleging that the notice was defama¬ 
tory. imputing loss of cas'c fo him. Held, that 
the occasion of the publication was privileged 
even if the resolution bad been passed under 
circumstances which rendered it irregular and in 
the absence of proof of express malice, the suit 
failed. Toogood v. Spyring. 1 C. M. & R. 181. 
London Association, etc. v. Greettlands. (1916), 
2 A. C. 15. Adam v. Ward, (1917j A. C. 309, Rel. 
{Mr. Ameer AH,) Govinda Dass t/. Bishambar 
Das. 39 All 661 : 16 A. L. J. 629 : 

S3 H. L J 103 : 2 Pat. L, W. 186 : 

21 C. W. N. 1118 : 19 Bom. L. R. 707 : 

22 M. L T. 132 : 26 C. L. J 282 : 

6 L. W. 494 : (1917) M W. N 817 : 

40 I. C. 641 : 44 X. A. 192. (P. C ) 
[Affirming on appeal 23 I. C. 301 ; 12 A. L. J. 662.] 


I TORT—Defamation—Malice* 

- Defamation — Imputation of caste — 

Panchayat — Whether amounts to* 

Where a of the community in fulfil¬ 

ment of his duties as such and without iH-wil) 
or malice convened a Panchayat and com¬ 
municated to the plaintiff its resolution excluding 
him for social intercourse with the caste, the 
Chaudhri is not liable for libel or defamation. 
{Tudball and Rafique, JJ.) BishambaR Das v. 
Govind Das. 28 I. C. 301 : 12 A. L. J. 662. 

[See on appeal 40 I- C. 641 : 39 All. 501 : (P. C.)] 

!- Defamation—Imputation of caste. 

Where the deft, invited the plff. to a Sradh 
Ceremony and afterwards turned him out saying 
that as he had attended and taken meals at wi¬ 
dow marriages, some Brahman refused to attend 
it was held, that the defandant had not slander¬ 
ed the plaintiff. (SndostTia Aiyar andHannay, 
J J.) Vengala Venkayya V. Thallam Ven- 
KATARA.MAYYA, 17 M. L. T. 369 •' 26 I. C. 460 : 

2 L. W 446 : 28 M. L. J. 68- 

- Defamation — Imputation of caste — 

European called “ native’*—Journalistic com^ 
munications ''rubbish," 

To call an European or Anglo-Indian a "nati¬ 
ve'’ may be insulting but it »s certainly not de¬ 
famatory. To describe a journalist’s communi¬ 
cation asa rubbish is defamat )ry because the 
imputation conveyed by the word affects pre¬ 
judicially his capacity as a journalist. {Maung 
Kin, J.) Christensen v Castor. 

41 I. C. 69e 

Defamation—Justification. 

- Defamation — Justification— Absence of 

intention—Defame immaterial—Evidence of 
witnesses as to person referred—Opinion based 
on tumour—Admisstbilily. 

Absence of intention to defame is no defence 
in an action for libel. The iiucstion for decision 
in such cases is whether the article is libellons 
and whether it designates tlie complainant in 
such a way as to let those who know plff. under¬ 
stand that he is the person meant. Evidence giving 
the substance of rumours and suspicions is ad¬ 
missible. The existence of unproved rumours 
does not justify, slight damages. {HartnoH, O. 
C. J. and Twomey^ J.) Providence v. Chris¬ 
tensen. 24 I. C. 749 : 7 Bur. I. T 166. 

- Defamation — JusHtication — Truth of 

—Special damage—Loss of caste-^ 

Malice means absence of just cause and excuse 
Proof of truth of a slanderous imputation is a 
complete answer to the slandered person’s claim 
for damages. Losing the general good opinion of 
one's neighbours is not a special damage. There 
must be loss of some material advantage Loss 
of caste is a loss ot material advantage and the 
cost of the ceremonies necessary for expiation is 
a fair measure of damages, (ricomry, J ) Chan- 
garam r. Raya. 23 I. C. 3 : 7 L. B. B 66, 

Defamation-' Malice. 

- Defamation— Malice—Suit for damages 

—Custom of society—E.xem ptor. 

Defendant falsely writing that plaintiff Insti¬ 
gated the breaking off. of marriage of a certaia 
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TOBT—Bef&mation—Malice. 

girl, out of ill-will, is liable to pay damages If 
defendant proves that he honestly btlicved the 
statement to be true ai d that be published it m 
order that the matter should be investigated by 
the society concerned, he is protected. {Rich¬ 
ards, C. J. and Banerji, J.) Narsingh Das v 
Sada Ram. 41 All. 829 : 60 I. C. 398 ; 

17 A. L J. 278. 

_ Defamation — Malice^Burden of proof 


— Privilege. 

The law applicable to a suit for damages for 
slander in India is the same as the English Law. 
If the occasion is privileged the burden is on the 
plff. to prove actual malice in the deft, and if the 
deft, makes the statement honestly he is not 
liable lor the slander even though there is no rea* 
sonable ground tor his belief. 3 Q- B. D. 237 ; 2 
Q. B. 341 Ref. Relusal to apologies before suit 
may be evidence of malice but it may actually be 
consistent with the deft, honestly adhering to his 
opiwton. The absence of any reasonable ground 
for the opinion would be evidence ot malice. 
(Ormand and Twomey^ JJ ) Robertson v. 
Murray. 30 I. C. 930 : 8 Bur L. T. 278. 

Defamation—Privilege. 
Defamation—Privilege—Press, not on 


TOBT— Defamation—Privilege. 

Before deciding whether the statement by a 
witness amounts to a delamation it is necessary 
to find out if such statement was relevant to the 
enquiry. [Knox and Fafique, JJ.) Babu Parshad 
V. MUDa Mal. 18 I. C. 331 : 11 A. L 3. 193. 


Defamation — Privilege — Qualified- 
Statement made to official suferiof. 

The privilege in respect of a slanderous state' 
ment made to the official superior of the slander- 
ed person which is not intended to be made in a 
Court of Justice or at any step or stage of a 
judicial proceedings is qualified and not absolute. 
Watson V. M'Ewan, (1905) A. C. 480 Dist. 
[Batchelor and Rao, JJ.) Jusal Tharia v. 
Morrison. 19 I. C. 480 : 15 Bom, L. B. 249. 


Defamation — Privilege—Extent of. 


a different footing from a st^b*ect. 

It is a fallacy to suppose that some kind of 
privilege attaches to the profession of the Press 
as distinguished from the members of the public. 
Th,: freedom of the journalist is the same as 
that of an ordinary citizen. 1 he journalist can go 
to the same lengths as any other subject and no 
further save when he is shielded by any special 
statutory provision. [Lord Shaw.) ChaNNING 
Arnold v. Emperor. 41 Cal. 1023 ; 

41 I.A. 149 : 18 C.W.N. 785 : 15 tr. L.J. 309 : 

1 L W. 461 : 7 Bar. L X. 167 : (1914) M.W.N 606: 
16 M.L.T. 79 : 12 A.L.a. 1042 : 20 C L.J. 161 : 
16 Bom. L.B. 644 : 8 L.B.B. 16 : 23 l.C. 661 : 

26 M.I.J. 62HP.C ). 

_ Defamation—Privilege—Witness com- 

telled to answer question put by Judge. 

^ Where the witness is compelled to answer the 
naestion put to him bv the Judge under S. 132 of 
?he Indian Evidence Act 

mation could not be taken against him. 16 All 88. 

fnll 40 All. 271 Ret. (Walsh, J.) Ganga 
Hha. EMPKaoR. M I. 0. 890 : 18 A L.J 112. 

___ Defamation—PriviUge-Slatements in 

comflaint. „ fo, defamation for having 

* ^“'‘eiuifsutements in a complaint is not 
made certain ^ords used in a com- 

maintainable. nia^^ relating 

plaint lon^le wrong is the same 

to defamation « » b„ed on justice, equity 

iu India as in Eng ^ action the plea of 

and g°°d consc.ence.^^l^n ^ 

mere truth ^ ° be a good defence it must 

it is not so. f “ and 

be an absolute trn Tudball. Rafigue and 

good. ^ ’ Nafsing Das. 

MO : 40 All. 341 (F.B.) 


If a party to a judicial proceeding is sued in 
a Civil Court for damages for defamation in 
respect of a statement made therein ob oath or 
otherwise, bis liability in the absence of statu¬ 
tory rules applicable to the subject must be 
determined with reference to principles of justice, 
equity and good conscience. There is a large 
preponderance of judicial opinion in favour of 
the view that the principles of justice, equity and 
good conscience applicable in such ciicumstances 
should be identical with the corresponding re¬ 
levant rules of the Common Law of England. A 
small minority favours the view that the principles 
of justice, equity and good conscience should be 
identical with the rules in the Penal Code. 
(Mookerji, C. 7., Fletcher, Richardson, Walmsley 
and Buckland, JJ.) Satis Chandra Chakravarti 
V. Ram Dayal De. 24 C W. N. 982 : 

32 C. L. J. 94 : 22 Or. L. J. 31 : 69 1. C 143 : 

48 C. 388. (8. B.). 


■Defamation — •Privilege — Judicial 


proceedings. 

per Mukerjee, J : ^ Neither party witness, 
counsel jury nor Judge can be put to answer, 
civilly or criminally for words spoken in office, 
and no suit for damages is maintainable for such 
words. Per Beachcroft, J :—A defamatory state¬ 
ment in the pleadings in an action is not pri¬ 
vileged and may form the foundation of a suit 
for damages for libel. {Mookerjee and Beach- 
croft, JJ.) C. H. Crowdy V. L, O'Rei) ly. 

17 C. L. J.106 : 18 I. C. 737 : 17 C. W. N. 654. 


Defamation —Privilege — Communica¬ 


staUm^nts 


DefamaXion-PriviUgc-RsUvancy of 


tion by deft, to his subordinate for enquiry—No 
malice — Liabilily—English l.aw. 

An imputation of a crime made in good faith 
by an employee against his employer communicat¬ 
ed to a co-employee with a view to their making 
enquiries in the matter, is privileged being a 
communication made in the interest of the com¬ 
municator and no action for slander would lie in 
respect thereof, 1 C. M. and R. 181, Foil. Special 
damage is not necessary to support an action for 
slander in India. Statements made to protect the 
interests of the speaker and to protect a common 
interest form the distinct beads of privilege. 
Whether the publisher of a libel exceeds the 
privilege by repeating it depends on the circum¬ 
stances of each case. [Wallis, C. J. and Sesha- 
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TORT -—Defamation — Frivileg^e. 


j TORT—Defamation—Privilege. 


^iri Atyiit, J.) J. B. LESLIE KoGEHS t/. A, R. 
Hajek hAKiR Wahomed Sait 

42 Mad 132 ;24 M. L. T. 46i : 
9 L. W 104 : 49 I. g. t>3a : (19ltf) M W N. 113: 

3j M L J 613. 

- Defamation — l^rivilege — Words pub¬ 
lished tn course of offi>.ial duties. 

])eia nalory wjrds puDlisticd by the Go^eriior- 
Mt tile coarse ol oilicial dutie* are iiut 
actiondole unless they were used inil-ciously and 
wjibojt teas jtiab<e and iOabio causa ('iadt- 
Siva iiyar and iJuttavell, JJ.i Boss Secketary 

OK STATE. 39 Mad. 7dl : 

31 I. C. 224 : 29 M. L. J 2i0. 

-- Defamation —P; iviltgt—Cochi n. 

An enquiry was held under ihe .uithonty of the 
Rajah ol Cjchin about an improper iiiiiiiiacy al 
ledged to exist between tne plif and a certain 
woman As a result ni this tiie pllf was ordered to 
ne ex communicated This order was coimnunicat* 
od by the Sarv'addikarigar or the general agent oi 
the Rajah lo the Superintendent ol the Temple 
who communicated It to one deft, in his olficial 
capac ty and the latter in his turn handed over a 
Cv)py Ol the said letter to the Manager ol the 
Temple. that the aci of the Kajah was 

absolutely privileged and that the detls. were nut 
liable tor the publication ot the libel. [Ayling 
ana fyabji, JJ.) GoviNDAS Nair v Atchutha 
Menon. 39 Mad 433: 23 M. L. J. 310 ; 

23 I. C. 394 ; 3 L. W. 2U0. 

- Oefatnatson — Pnvile^j^Judtcial act, 

A libellous statement made by Government in an 
order passed on appeal is absolutely privileged. 
The occasion is at least one ot i.}ua)itied privilege 
{IVollis, J.) A. M. Ross V Seckktary of State, i 

37 Mad. 35 : 19 I. C. 353 : 
(1913) M. W. N. 758 : 24 M. L. J. 429. 

- Defa -nation — Privilege—Accused-State¬ 
ment in reply. 

The deft, accused of rinimg by tiic plff. s scr 
vant was being examined when quc-.tions were 
put to him implying Cliat the charge was brought 
at the i□^tlgation ol the plfl. in reply to a notice 
given by tne plff the dcU. acknowledged the im- 
puta’ioiis held, that the deft, was not liable lor 
impu atioiis made in good faitli in the questions 
put to the Witness. I'he doit, had a right to le- 
ply to llie notice sent to her and to slate her rea¬ 
sons. The reply being privileged as it was con- 
hned to the matter in hand was relevant. [Hen¬ 
son auil Sankaran Xatr, JJ.) I’atchapkrumai. 
Chetty V Dasi Tpa.mgam 

12 I. C. 954 : 10 M. L. T. 489 
Privilege— Report by sub- 

cotnmil tee. 


proof of malice defendants were not liable in the 
d.images [Kotwal, A. J. C.) Shrikam Moti 
Ram V. Shaikh A.^mad. 1923 Nag. 226. 

- Defamation—Privilege—Plea of—Essen¬ 
tials. 

An action lies for the malicloas publicatim of 
statements vvhich arc false in fact and injurious 
to aiiolher, unl_- s they are fairly made b\ a per¬ 
son in toe dischiirge of soine public or private duty 
-r io the c .nduct of tiis own affairs In the latter 
class of cases the iccasioo preveinsthe inleiencc 
I A malice and a qualified p ivilege attaches to the 
state.nents midc it laiily warranted by any rea¬ 
sonable occ.isi an or exigcacy and honestly made 
or made m good laith. T^ree elements are ne¬ 
cessary to m ike the defence of qualiiivd privilege 
good, I. c the occasion must be tit, the matter 
must have reference to the occasion and it must 
0 ^ published iron right motives. If a man comes 
to know Ol the comm ssion ol a crime, he owes a 
duly t) s -cieiy and the state to com nunicate it to 
the author ties and he cannot be liable it u turns 
out the person is not guilty. \Kanhaiya Lai, 
J . C.) Kishori Lal V Moosa Raja 

9 0. & A. L. R. 302 : 1923 Oudh 247. 

- Defamation — Privilege — Pleading— 

Statements in. 

A suit brought about by a compromise does 
not render the plaint If incapable to maiotain an 
action for co npensatiou (or the defamatory 
slaieinciits which are not protected in a civil suit 
when made during the course of pleadings {Lirni- 
srjy. J.) Dalpat Singh j* Raj Amakapal Singh. 

21 0. C. 321 : 49 1. C 58 : 

6 O. L. J. 26. 

- Defamation — Privilege — Pleadings. 

Detamaiory statements in pleadings are not 
absolutely privileged. (Chattel jc'. and sulira- 
wardy, JJ ) Dhiro Kook j-.GoniNDA Dev .Mishka 

65 I. C, 304. 

- Difamation — Privilege —^uit for da¬ 
mages against va^tl not mamiainable—Em^lish 

and I ndian law 

Where a vakil in the course of his argument 
described plaintiff as a liar and swmdler. held ;\ 
suit for damages against him was not maiotain- 
, .ible in la.v. The rule of English law, la:d down 
j in .Uuns/cr V. Lamb (1889) 11 Q LI, D. as 
I regards immunity ot Counsel for words uttered 
j ill the coufsc of the administration of the law. is 
' also applicable to India as a princ»ple ofjusiicc. 

I equity and good conscience. 24 C. VV, N. 9 82 
I .1 id 10 Mad 28 fol owed. [Dasani A,lam\,JJ. 
JAGAT Mohan Nath Sahi Deo r. Kalh'ada 
Ghosh. 1 Pat. 371 : 

, 3 P.at. L. T. 276 : 1922 Pal. 85 : 1932 P. 104 


Detendants were nicmbet s of ilie Water Works 
Committee of a inunicipaliiy and were interested 
111 Ihe regulation o( the water supply, and they 

submPted a report which was addressed to the i 
Chairman of tlic Water Works Committee contain- ' 
Jng substantially one statement ttiat the appel- i 
iants used by ihreataning the municipal servants 
to get wat^rat times other than those sanctioned , 
by the municipality and this statement was found i 
na lo be true. Held that in tlie absence ot • 


- Defamadon— Privilege — Complaint to 

Police—Charges contained tn. 

Where a person cli irges another by preteiring 
a compl.unt tithe Police or to the Court, he is 
prote 'icd from an action for defamation in respect 
of allegations contained in the charge If the 
complaint is dismissed, the accused can get sanc¬ 
tion for the prosecution ol the c inplainant for 
bringing a false charge and if he has suffered loss 
or injury he can sue for damages for false and 
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TORT—Defamation—Privilege. ^ 

malicious prosecution. (SaunderSt C ) MaUNG 
Myo V. Maung Kwet. E. 47 I. C. 674 : 

3 U. B. R. (1D18) 88. 

_ ,,i, •^Defamation — Privilege — Onus — Slander. 

Statements made to a Police Orticer in the 
course of inquiries as to the names of bad 
characters are privileged But such statements j 
are not absolutely privileged. In a suit for 
damages for slander, if the deiendant proves that j 
the occasion was privileged, the burden is upon 
the plff. to establish actual malice on the part of 
the defendant, and if he succeeds in doing so, it 
is open to the defendant to show that his state¬ 
ment as true or he believed it to be true. ^Par- 
letL /.) Lu Gale v. P. Thein. 7 L B R. 64 : 

22 1. C. 273 

- - Defamation—Privilege—Statements to 

a Police Officer inquiries under the preventive 
sections of the Code of Criminal Procedure — 
Onus —Malice—Reasonable and probable cause. 

■statements made to a Police Officer by witnC'-ses 
examined by him in the course of his inquiries 
under the preventive sections of the Code of 
Criminal Procedure must be held to have been 

made on the occasion of qualified privilege, it 

IS for the plff. to prove malice on the part of the 
defendants and if he is able to do so it is still 
open to the defendants to show the truth of their 
statements or their good faith or that they had I 
reasonable and probable cause for making those 
statements. {ParltiU /.) Maung Lue Gale v. 
Maung Po Thein. 20 I. C. 290 : 6 Bur. I*. T. 100. 

Defamation—Publication. 

__ Defamation — Publication — Communica- 


^ Publication in regard t > libel and slander does 
not require communication to more persons than 
one There need be nothiig hke “publication 
in the common acceptance of terra. Pullaman v 
Hill & Co„ tl89ll 1 Q. B. 524 Foil. (Ayling and 

Tvabii 77 ) Govindan Nair V Atchuta Menon 

yiad 433 : 28. 1- C. 394 : 28 M. L. T. 310 : 

2 L. W. 290. 


__ Defamation— Publication^ Defence. 

A letter from a client to his pleader regarding 

,hif fees ran thus. “ The truth is that since you 

ronductine cases no rate has been fi.ted but 

aUhe time of filing the suit in question, you fixed 

the rale wrote the receipt and ^led it and how 
the asking for fees at the same raie 

fr Ill easel’Mhe letter was written by deffs clerk 
^Mhi courleof business. Held the letter con- 
at the c ...Jons of orotessional misconduct and 

y but written on privileged 

was defamaory proving maUce or 

occasion, that t ^od the deft, is liable if it 

falsehood was ^y clerk amounted to 

is untrue. *hat the ^ substantial 

publication and that ^ffisho 

but not exemplary da protected if untrue. 

though Rahim. //.I Vaidya Nath 

{Miller and <omasUND4RA Tambiran 

161. C T36 : 24 H. L. 3. 8 

_ Defamation-Publication-ReM.twn- 

Slander— Damages. heard from others is 

Q D—VOL. IV lU.) 


TORT—Defamation—Suit. 

for damages for slander, the principles apply¬ 
ing to the Criminal Law of Defamation have no 
application. The suit must be decided according 
to justice, equity and good conscience. Pr -of of 
the truth of the slander is a complete defence in 
a civil suit for damages tor slander or libel. 
{McColl, A. J. C.) xMi Ngwe Hmon v . Mi Pwa Su. 

27 I. C. 979 : 7 Bar. L. T. 253, 

Defamation—Suit 

- Defamation—Suit—Secretary of State. 

A suit cannot be brought against the Crown 
for libel (#. e.) for damages for defamation. 
{Mookerf ee and Bsachcroft, 77.) Ramdas 
Hazra V. Secretary of State for India. 

18 C. W. N. 106 : 16 I. C. 922 : 17 C. L. J. 75. 

Defamation—MiscJllaneoua. 

- Defamation—''Most Insolvent Upstart'^ 

—If defamatory. 

Where a respectable Indian gentleman decree- 
holder was called a most insolvent upstart by 
the deft, as a process was being issued agai^ist 
him. Held Chamier., J . and Karamat Hus¬ 
ain 7. Contra) that the words were not defama¬ 
tory because they could not be intended to throw 
reflection on the birth or reputation or general 
character. {Karamat Hussain and Chamter. 77.) 
Brij Nath Sarain v . Byrne. 

13 I. C. 806 : 9 A. L. J. 353 

•Defamation—Newspaper article — Am-* 
biguous — Interpretation. 

If a newspaper article is ambiguous and cap¬ 
able of double interpretation (1) defamatory and 
i2) innocent, it should be interpreted in favour 
of the accused and the more sinister interpreta¬ 
tion should not be put on it. {S->nkaran Nair 
and Ayli/tg, 77.) Karunakaha Menon v. T. M. 
Nair. 24 I. C. 974: 15 Cr. L. J. 566 : 

- —Defamation —Innuendo — Essentials— 

j Malice 

Plaintiff advertised in a newspaper that a pic¬ 
ture painted by Ravi Varma was for sale. A 
correspondent styling himself “Ante Humbug’, 
in the same paper expressed a doubt ab ut the 
genuineness of the picture. Held, that there was 
no imputation of bad fa^th or dishonesty to the 
plaintiff. Proof of malice is admissible only 
when there is plea ol fair comment and the 
words published are per se libellous. {White, 
C. 7. and Sankaran Nair, J.) Narasinga Rao v. 
Kasturi Ranga Iyengar. 9 M. L. T. 230: 

9 I, C. 279 : (1911) 1 M. W. N. 236. 

- —Defamation—Slander — Words im pui- 

ing tinchasii'.y to wjman — No special damage to 
be proved—Common Law principle. 

A suit for damages for shnderous words im¬ 
puting unchastity to a woman is maintainable 
without proof of special damage; the old Com¬ 
mon Law rule not being consonant with equity, 
justice and good conscience and even that hav.. 
ing been modified by the Slander of Women’s 
Act, 1891. should not be followed in this Court, 

{Saunders, A. 7. C.) Nga Nyo v. Mite. 

33 I. C. 673: (1915) 2 U. B B. 98. 

j -- ‘Defamation—Entry in Surveillanae Re¬ 

gister r^oes not amount to. 

The entry of a person’s name in the Surveil¬ 
lance Register without justification does not give 
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TORT—Defamation—Sait. 

rise to an action for defamation and there is n o 
right to recover damages. (Das and Adami JJ ) 

Kawlins V. Anantlal Sahu. 3 Pat. L T.178* 

591, C. 905: il921J Pat. 40 

- Defamation— Vulgar abuse-Calling a 

woman a prostitute. 

To impute unchastity to a woman is defama¬ 
tory of her and of her husband if she is married. 
The words cannot be justified on the ground of 
being mere verbal abuse. (Duckworth, J ) Ma 
Win V. Ma Ngon. 1 Bur. L. j! 148^ 

1933 Rang. 77 . 

£aiement» 

—- —i^asement—Privacy—Interference with. 

In the United Provinces the custom of Pardah 
has for ceniuries been strictly observed by all 
Hindus and Mahomedaus except the poorest 
The intervention of a space between two houses 
cannot affect the right of privacy if as a matter of 
lact the right is involved by the new conslructions 

complained of. (Rafique, J.) Jamiluddin r. 
Abdul Majid. 


TORT—Liability. 

The doctrine that there is "no contribmion bet¬ 
ween joint tort-feasors’* enunciated in Merrv 
weather IS Nixon (Z. Sm L. C. 569) cannot safely 
be extended to India (Richards, C. /. and Rafioue 
/,) Nihal Singh v. Coilecior of Baland- 
shahar. 38 AU. 237 : 33 I. C. 165 : 

14 A L. J. 875 J 


- Join$ tort-1easors—Contribution 

The general rule is that there is no contribution 
between joint tort-feasors but the right of contri¬ 
bution exists as an exception when parties be- 
c^mo joint tort-feasors by inference of law onlv 
{Fletcher and Richardson, JJ.) Rasmat Au 
V. Asab Ali. 3 g J Q 

-;- Joint tort‘feasors — Liability. 

Joint wrong doers are jointly and severally 
liable for the whole damage caused by a tort 
committed by them whatever their relations inter 
se may be. (Holtntcood and Chapman, JJ.) 
Abhoy Kumar Dam v. Upendra Nath Ghosh. 

18 I. C. 699. 


28 I. C. 674 : 13 A. L. J. 361. 
~~ ^^semeni—Fishery—Obsttuction —Lia- 

hihty. 

Where there is a right in one person and 
another deliberately infringes that right, the per 
soniDjurcd can succeed without proof ofsnecialda- 
mage that is to say whether any damage has been 

to him or not. Where 
the plaintiff and defendant were owners of ad¬ 
joining fisheries and where owing to the obstruc¬ 
tion of the free passage of fish to the plaintiff's 

waters caused by the defendant’s the plaintifl's 

c^ch was materially lessened, held that the plain- 
tiff was entitled to damages. (Duckworth, J.) 
Maung Fhit Sa V. Maung Nat. 

1 Bar. L. J. 146 : 
1923 Rang 76 (2) 


Fasetneni Light and air—Obstruction 
— Damage. 

To constitute an actionable obstruction it must 
be shown that there has been such a diminution 
ot light as to constitute a nuisance. It is not 

less than before. 
42 Cal. 46. (P. C ), P'oII. (Maung Kin, J.) Bal¬ 
thazar AND Sons v. M. A. Patail, 

49 I. C. 458 ■ 11 Bur. L. T. 109. 
False Impriionment* 

Fa/se Imprisonment—Measure ofdama- 

For wrongful detention and insult of theplain- 
tm. and her servants by the Railway servants, 
vindictive damages cannot be awarded. However 
the sura awarded should be substantial. In the 

J 2.000 as against 
awarded. 

C. y. and Crump, J.) Kasturibai v 
G I. P. Railway Company. 1933 Bom. l73. 

^ Feasor. 

See ( 1 ) Tort. 

( 2 ) Contribution. 

Joint tort-foaiors, 

- Joint (orFfeasors—Contribution. 


ii/ri-jcasors 


/I wo or more persons joining in the commis¬ 
sion of a Wrong are liable severally for the whole 
wrong, irrespective of the part taken by each of 
^em in the commission oi it. {Stanyon,A J C) 
Govakdhan V. Maruti. 31 I. c 379 . 

11 N. L. R. 183. 


-- Joint tort feasors-^Death of one^Suit 

for oontributton. 

The plaintiffs brought a suit in the Court of the 
Munsif, for damages against several defendants 
on the allegation that they had stopped the work. 
Ing ol a water-mill belonging to the plaintiffs for 

a considerable period. 0 ..e of the defendants 

entered in the plaint was dead before the plaint 
was filed. On this account the raunsif dismissed 
the suK in ioto and the order was upheld by the 
learned District Judge. Held that it was a trite 

proposition that the liability of a wrong-doer in 
tort i^s joint and seveial and that it was open to 

the Court to strike his name out and allow the ^^oit 
to proceed against the oihers. (Campbell, J ) Mt 
Phillo V. Gopi. 72 I. C. 670 (2). 

- Joint tort-feasors—Liability, if joint and 

several. 

The liability of joint tort-feasors is, as a rule, 
joint and several. But the rule is not inflexible 

and whe^e there is no combination in the depri¬ 
vation of the plaintiffs by the defendants, which 
though wrongful has been caused in good faith 

in assertion of an imperfect title, the strict rule 
of joint and several liabiMies cannot be enforced. 
(SfilMr* Ahmed, J.) Ram Bilas Singh r*. Amir 
Singh. 61 I. C. 425 : 1 P. I. T. 835. 

Liability. 

- Liability of wrong doer — Damages — 

Alternative coutses open to injured party— 
Wrongful attachment—Payment under coercion. 

A person interfered with i« the lawt-.t cnioy- 
raent of his own prooerty is entitled to rid him¬ 
self of that unlawful interference by any lawful 
means, and to hold the wrong-doer liable for da¬ 
mages. It is not open to the wrong-doer to pres¬ 
cribe by which of two alteroatives the ia jared man 
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TOBT—Liability. 

shall put a stop to the wrong under which he is 
suffering. A payment made to prevent a wrong- 
fal attachment of property is one made under 
coercion and can be recovered back. The owner 
in such a case need not prefer a claim against the 
attachment under. O. 21, R. 58, C, P. C. [Lord 
Moulton.) Kanhaiyalal v. National .Bank 
OF India, Ltd. 40 Cal. 598 : 17 C. W. N. 641 

(1913) M. W. N. 406 : 13 M. L T. 406 
11 A L. J 413 : 17 0. L. J. 478 
15 Bom L* R. 472 : 184 P. L. B. 1913 

40 I. A. 66 : 18 1. C. 949 
25 M, L. J. 104 (P. C.). 


_ Uabiltiy of East India Company and 

Secretary of State. 

The liability to be sued of Secretary of State 
DOW and that of old East India Company belore 
1858 , in respect of torts is the same. The liabi¬ 
lity of East India Company is no les« than that of 
Crown in England on a petition of^ ri^ht which 
extends to breach of contract also. The company 
was not liable for their servants’ torts, unless 
their acts were authorised or ratihed. The officer 
doing the act was liable, though in cases of act' 
done bv the servants, apart from the exetcise of 
Sovereign powers, the Company was liable for 
the servants’ negligence, like a private employer. 

J-) A. M Ross v.SecBBTARV OF State. 

19 I. C. 353 ; 24 M. L. J. 499. 

Malicious Proceeding. 

See also Malicious Prosecution. 

_ -.Malicious proceeding—Reasonable and 

probable cause— Burden of proof. 

In execution of a decree, the officer of the 

Court went to judgment-debtor s house f*' 

tached some articles. The judgment-debtor 

Ihereupon filed a complaim of theft against decree- 

holder which was found to be groundless. In a 

suit tor malicious prosecution by decree-holder 

against judgment debtor, held where on the tace 

Tit thi charge brought by detendant aga.nst 

n aintiff is groundless, the plaintiff cannot be 

S to give farther evidence d^ectly going to 

that there was no reasonable and probable 
show that tner SaRUP «■ Bindra- 

cause. (Kajique.j.f 1 923 All. 631. 

BAN. 

_ Malicious proceedings actions for—Ele- 

The fudgmen^t*!''^^'he Court which acquitted a 

Snt sufficient by itself to sustain an ac- 

malicious prosecution but such person 
tion for innocent and thai 

has to prove unced by the tribunal 

his accusation was made. [Lindsay 

JJ) Goberdhan Singh v. Ram 

I'67 I. c. 66 : 20 A. I. J 284. 
Badan Singh. 

__ -- Malicious prooccding-Illegal attach 

ment— Damages. ^ illecally and kept in 

Where goods are atu at »hose i..- 

« the''a.taehment is ™ade is Ij^abie ior^ am 

i;s .vjssrix.'' iK-. A.C.J. 


TOBT—Malicious proceeding. 

and Banerji^J.) Abdul Rahim v. Sital Prasad. 

41 All. 658 : 17 A. L. 2. 856 : 
64 I. C. 792 : 1 U P. I. B. (H, C.) 116. 

- Malicious proceeding — Detinue — Dama¬ 
ges, 

Compensation for wrongful seizure is no more 
than damages for tort in detinue or trespass. Ac¬ 
tual possession of the property and its deprivia- 
ti^n must be proved. [Walsh and Sunder Lai, JJ.) 
Naider Singh v Ganga Dei. 

38 All. 676 : 35 I. C. 86 : 14 A. 1. J. 728. 

- Malicious proceeding—Wrongful attach¬ 
ment—Suit for damages. 

In a suit for damage** for wrongful attachment 
the plaintiff can claim both the value of the pro¬ 
perty and compensation for wrongful attachment. 
The plaintiff had a complete cause of action oa 
wrongful attachment and his right to relief was 
not impaired by subsequent occurrences for which 
he was not responsible. 3 Bom. 74, Foil. 
[Stanley^ C J. and Banerji, J.) Bishambar 
Nath v Gaddar. 33 All. 806 ; 

9 1 C. 317 : 8 A. I. J. 92, 

- Malicious proceeding—Wrongful attach¬ 
ment. 

A suit for damages for wrongful attachment of 
moveables is mainiainable against a decree-holder 
where he pointed out that property is that of the 
judgment-debtor. [Mookerjee, A. C. J. and Flet' 
chcr, J.) Bhusan Chandra Pal v. Norendra 
Nath Koer. 60 I. C. 280 : 32 C. L. J. 286. 

- Malicious proceeding — Damages. 

No suit lies for damages against a person who 
institutes a civil action against another malici¬ 
ously and without reasonable and probable cause. 
[Asut^sh Mook^rjee, Fletcher, N. R. Chalterjea, 
Tettnon and Chaudhury, JJ ) NorendRA NaTH 
Kobr V. Bhusan Chandra Pal. 

57 I. C. 375 : 31 C. L. J. 495. (F B.) 

- Malicious proceeding — Attackment— 

Malice—Proof of. 

To sustain a claim for damages for wrongful 
attachment of property plff. mast establish not 
oolv want of reasonable and probable cause but 
also malice in fact on the part of the person 
attaching the property. 35 Mad. 598, Foil. 
[Shadi Lai, J.) Hukam Chand v. Umar Din. 

54 1. C. 827. 

- Malicious proceeding—ll egal search — 

Person assisting. 

A person who assists in the conduct of a search 
by a Police Officer entitled to make a search 
under the Cr. P. C. is not liable in damages if the 
search proves to be illegal. [Seshagiri Atyar and 
Phillips, JJ.) Asan Allar v. Masilamavi Nadar. 

42 Mad. 446 : 20 Cr. L. J. 428 : 
51 I. C 198 : (1919) M. W H. 462 : 
26 M L. T. 274 : 36 M. L. i. 862 

• 

—-- Malicious proceeding — Attachment — 

Notice issued on application. 

A mere application for attachment before judg-^ 
meot does not give rise to a cause of action for a. 
suit for damages for malicious attachment An 
improper procuring of the process of the Court 
by the application of such process in an improper 
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manner and for the imoroper purposes does not ' 
amou't t‘» an a nise of the piocess of the Court, i 
35 Mad. Sd8 : 42 Cal. 550 Re'. {Sadaaiva Aiyar \ 
and Supirr // ) Kama Iver v. Govinda Pil- 
T Al. Mad 952 ; 32 I C. 448 : 3 L W, 82 ; , 

(19i6) 1 M. W. N. U6 ; 30 M L. J. 180 | 

- Malicious proceeding—Illegal dislrainl \ 

— Nature o! suit. 

An actio i fur damages for distraint illegally 
Devied bv a oerson on c rtain moveables belonging 
to tne IH. is not in the nature of a '■uit for recovery 
of specific moveables appropriated bv the deft, or ; 
their value. The maxim applies to an action for ; 
damakjcs lor illegal distramt oi cer'^aiti moveab'es ^ 
by the niff. (Benson, O. C. J. and Ahdtir Rahim \ 
].) SUMMALA NaGxBHUSHANA V. SRI HaJAH Vl^N- ; 
kataDaI. 23 M L. J. 255 : U I C. 226 : 

(1912) M W. N. 899 : 12 M, L. T. 383 

- —Malicious proceeding —Wrongful attach¬ 
ment -Damages. 

In iti acti >11 for damages for wrongful attach¬ 
ment of a person's pr perty for revenue due 
fromastraiiger.no malice need be pro ed be 
cause the act itself is pnma facie wrongful. 
(Sund'ira Aivar and t^penter, J J.) Ramaswami 
Iyengar v- Muthuswami .-\ivar. 

13 I. C. 799 : ,1912) M. W. N. 42. 

-- Malicious proceeding — Wrongful attach¬ 
ment—Costs of proceedings for releasing. 

Where »n execution, a person objects to an 
attachmmt of property and has under an errone¬ 
ous deosion to pay the costs of the other «ide, 
he can recover the sum so paid as damages for 
having been compelled to nay c .sts. [Sluart, J. 
C.) MAiKU Lal V. Nazir Ahmau. 

55 I. C. 657 ; 7 0. L. J. 310 , 

-- Malicious proceeding — CTv»/ suit — 

Damages. 

In goiiuial, the malicious institution of civil 
proceediogs without reasonable and probable 
cause i-v not an actionable wrong. The aggrieved 
party is sufficiently lodemuificd by costs. 4 Cal. 
583, F.dl. An agreement to 'nake a lalse defence 
in a civil suit is not a ac ionable wrong. (Mullick, 
J.) Dhakbangi Thakuk v; Mahabir Prasad. 

41 I. C. 522. 

- Malicious proceeding. 

In the absence of pruol of malice no suit will 
lie tor damages for wrouglully obtaining the 
ippoiiilmcnt of a Receiver (Maung Kin, J.) M. 
M.P.L.K. Chetty V. SupAVA M*istky. 

56 I C. 960 : 12 Bur. L. T. 239. 

- Malicious proceeding — Execution — 

Claim petition. 

It is a tort to wrongfully obtain process ol 
execulion or an iiiterlucutnrv process in a suit, 
but not to wronglully intervene witli a cU«m 
petition, in execution proceedings 1 Bom. 467, 
Rel. on. {l*raH, J. c'. nuri Hayivard. A. J. C.) 
Hassomal Hemandas Chimani.al. 

24 1. C. 261 : 7 S. L R. 104. 

-Maxims. 

Maxi.MS. 

■-Negligence. 

- Negligence — Railway — Derailmcnl — 

Removal of rails —Onus of proof. 


TORT—Negligence. 

The plaintiff a passenger in a railway was in¬ 
jured by reason of a tram of the deft. Ra’lwav 
Company in winch he was a passenger leaving 
the line and being wrecked. The immediate 
cause of the accident was the removal of a rail, 
which the Railway Co. pleaded had been effected 
inalitiously by some unknown person wio was 
not traceable. Held, that toough the onus of 
proof that the pltintiff's injuries were not due to 
the negligence of the Ry. Co, was upon them 
that upon the evidence they had discharged that 
onus, judgment of the High Court (Sundersun, C 
y, dissenting) reversed. (Viscount Finlay.) Last 
Indian Railway Company v . Kirkwood. 

48 Cal. 757 : 15 L. W. 248 : 

1922 P C. 195 (P. C ). 

- Negligence — Contributory— Breach of 

warran ty. 

Vendor sold goods wrongly labelled ; the pur- 
cha'Cr's servant acted upon the label and the 
insiructiwns thereon and damage was caused to 
the purchaser. The vendor's plea of coalnbul. ry 
negligence would fail as it was liis duty to put on 
riglrt labels. (Lord Sumner.) British South 
Africa Co. v. Lennon Lim. 34 I. C. 273 . 

- Negligence—Railway Company— Measu¬ 
re of care—Contract to the contrary—Personal 
injurtes. 

If a passenger has entered .a train on a mere 
iovitation or permission fr.^m a Railway Com¬ 
pany witliout ino e, and he receives injury in an 
accident caused by the negligeucc of its servants, 
the Company is liable for damages 'or breach of 
a general duty to e.xercise care. Such a breach 
can be regarded as me either of an implied con¬ 
tract, or of a duty imposed by the genera) law and 
in the latter case as /orf. But m cither 

view, this general duty may, subject to such 
i statutory restrictions as may be, be superseded 
! bv a specific contract, which may either enlarge, 
i diminish or exclude it. If the law authoiises it, 
i such a contract cannot be pronounced to be un- 
' reasonable by a Court ol justice. The specific 
! contract, with its incidents, cither expressed or 
1 attached by law, becomes in such a case the only 
; measure ol the duties between the panics and a 
I party cannot by an\ device of form gel inme than 
’ the contract allows hi.n. It ihc contr.icl deprives 
i the passenger of the duly of care which he is 
1 prima facie entitled to expect that the Railway 
j Company has accepted, the latter must prove that 
, the p.isscnger has assented to the special terms 
' imposed. Thus he may be shown tvi have done 
: either in person or through the agency of another 
' [Haldane. L. C.) Grand Trunk Ky. Co. of Ca¬ 
nada V. Robinson. 19 C. W. N 905 ; 

31 1. C. 684 ; 84 L. J. (P. 0 ) 194. iP C.) 

- Negligence — Contributory — RipariAin 

: owner. 

An owner .X of land through which a river 
I tlows is not b mnd to clear it up and if more 

water flaws to B’s l.^nd owing to the river being 
! silted and the latter builds a dam the effect of 
• ' which is to cause ffond on A s land. B is liable to 

A and A is not guilty ot contributory negligence. 
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TORT—Negligence. 


{Karamal Hussatn and Ckami^ft JJ.) Baldeo 
Singh v . Jugal KusHoke. 

33 All. 619 : 10 1. C. 564 ; 8 A. L. J 640. 

_ _ Negligence — Dog — Ferocious umtnal— 

Injury due to dogbite — Invitation. 

t'lauitiff had made bets on horse-races with the 
delendrint on October 9, 1920. She went to the 
house ot the latter at about 7-30 P. M. on Octobei 
11 , to recover inc^neys she had won. Sbe weni 
up toe steps of the house, and having crossed the 
vciand.ih, looked into a window of the sitting 
room and as making lor the door of the dining 
room with the object ol entering it, evhen she 
was attacked by a dog which v\as chained to the 
door insiue the room. The dog b't her on the 
left ih'gh and right knee When she peeped into 
the window, the defendant noticed her and 
shouted out to prevent tier irom going towards 
the d'uing room door : but toe shout was not 
heard by tne plaintiff in time. The dog being 
not lerocious, but was habituated to bite when 
chaiii'-d and on guard and in January 1920 it had 
attacked and bitten a customs peon. The plain¬ 
tiff had, on a previous occasion been taken by the 
defendant’s wife into the dining room ; and ihc 
silting room was used as sort of club to pl^y 
cards and billiards. In a suit for damages by the 
plfif. against the defendant Held, that to put a 
dangerous dog behind the door in a room is just 
as much a trap to an innocent pas>er by as ii 
there were a hole or man trap which might 
cause him injury and that the plaintiff who canie 
on an implied invitation was entitled to damages. 
The liabiliiy of the occupier is only commensu¬ 
rate vilh the extent of the invitation. Where, 
therefore, the occupier of the premises has placed 
a notice warning persons of the existence of 
da' ger, and a person d-sregards the notice, or the 
circuinstances sh )W that the limits of the invita¬ 
tion nave been otherwise exceeded the liability 
is 1 mileJ in a corresponding degree and if tne 
inviice wanders about in such a wav as to be 
unable to see if there is danger or not, or if he 
knows the danger and undertakes the risk, the 
occupier of the premises is i.ot liable. {Fawcett, 
J ) Maky Lennon v. Pekcy Fisher. 

25 Bom. L R. 873 : 1924 Bom. 207. 


_ Negligence—Injury to fassenget travel¬ 
ling by Railway—Neghgence of fellow passenger. 

The pUintiff was a second class pa-^senger in 
the mail wain of the defendant Railway. He 
made hi journey in a compartment having 
seven berths, three of which were suspen- 
ded fro<a tbe roof and a ladder was kept 
to get into the upper birth. Oo the day the 
plaintiff travelled, he oc'upied the m ddle l^nwe. 
berth and stretched hi rself at full length and 
want to >ldep. Someone among the passeegers 
bad folded ihe ladder and kept ir m a rack near 
the roof of the compartment. While the tram 
was running, the Udder fell on the plamtifl s 
head and caused him injuries In a 'mit by the 
Dfainiiif f ir damages caused by negligence against 
fhe defendant Railway, h 

’ Ii S.J £. i ..1: !•» «... m*. 


- Negligence — Liability — Damages, 

In an action for damages for negligence 
tne burden of proving that the iii)urv was 
got by an act or omission of the defendant for 
which he was in law responsible lies on the plff,' 
The maxim 'res tpsa-loquitor* applies to these 
cases only when tbe facts already established are 
such that tbe pr' per and natural inference there¬ 
from is that the injury wabt he result of the delt.’s 
negligence. (A'a;w;i, J.) Cates B. E. v. Mon- 
GAiNi Bros. 42 1. C. 82 : 19 Bom L. R. 778. 

- Negligence—Railway Company—Level 

crossing—Engineer passing along tne line — 
Damages. 

Dtfts. were contractors working for a Railway 
Company, who had constructed two lines cross¬ 
ing a highway for which no gate or ga'einan 
was provided. The trucks and eng’ncs on tbe 
line were under the control of defts. whose duty 
was to safeguard the public by proper watching 
and lighting. The driver oi the plfl.’s motor car 
saw Seme trucks moving along the line crossing 
the road and in order to avoid ccliusion swerved 
and damaged the car by running into a heap of 
stones. Deft.’s agreement with the Railway Com¬ 
pany lo take proper precautions could not rtl eve 
the company of responsibility to tbe public, nor 
could it entitle persons using the hignwav to 
sue deits. lor failure to perform the duty cast on 
the Company. Accordingly piff. had no cause 
of action against defts. so far as the omission 
to provide gales or lighting was concerned as 
there was no privity of contract between plamtifl 
and the defendants. But defendants were Table to 
the plaintiff for negligent act r*f their servants in 
the course of user of the Ra I vay lines crossing 
the highway {Kemp, J ) Abdul Latiff Shaik 
Hussain v. Pauling & Co.. Ltd. 

38 I. C. 773 : 19 Bom. L. R. 167. 

- Negligence — Municipality-Non-feasance. 

The exemption from liability of local bodies 
for non-feasai ce is confined to neglect of high 
waysandd.es not extend to drainage works 
which they are bound to repair so as nr t to be 
a nuisance to neighbouring owners. (.Sco/f, C J. 
and Batchelor. J.) Dholka Town Municipa¬ 
lity V. Desai Bhai. 38 Bom. 116 : 

21 I. C. 847 : 16 Bom. L. R. 1034. 

- Negligence — Liability—Driving in motor 

— Skill, measure of. 

Driving of motor car b^^ing a skilled occupation 
ihe defendant was bound to act to the best ol his 
skill which must be such as others of ihat occu¬ 
pation may rea'-onably be expected to possess. 
Where the defendant while driving a friend in 
his motor car went on an excessive speed and 
met with an accident which injured his friend. 
Held, he was grossly and culpably negligent so 
as to be liable in damages. {Scott. C. J. and 
Batchelor, J,) SoRABji Hormusji v. Jamshedii 
Merwanji. 88 Bom. 552 t 21 1. C. 705 : 

15 Bom. r. R. 959. 

- Negligence — Contributory — Damages. 

against a Railway Company. 

In order that a plea of contributory negligence- 
may be successful, it must be shown either 


1643 


1644 


CIVIL DIGEST, 1911—1923, 


TORT—Negligence. 

that there was negligence on (he part of the plH. 
which contributed to the accident or that deft, 
could not by using ordmarv care have avoided 
the accident or that notwithstanding deft's negli¬ 
gence the pilY. could by exercising ordinariy care 
have avoided accident. If the proximate cause 
of the injury is the negligence of the plff. as well 
as that of the deft, the plff. cannot recover any¬ 
thing. A passenger in a train with his arm pro¬ 
jecting four inches out of the window came in 
contract with the open door of one of the station¬ 
ary carriages of a train and fractured his arm. 
Held, that he cannot recover damages being 
guilty of contributory negligence. (Dawar, /.) 
Jahangir Munchirji Lali v. B. B. & C. I Ry. 
Co. 

37 Bom. 676 : ’9 I. C. 486 : 16 Bom. L. E. 262. 

— - Negligence — Liability, 

The doctrine that negligent misrepresentation 
affords no cause of action applies when law lays 
down no duty to be careful. (Scoff, C. J. and 
Runnel, J.) Merwanji v. Secretary of State. 

16 I. C. 714 : 14 Bom. L. R. 654. 

. ,. -^^^Negligence — Contributory — Damages 

for injury got in attempt to board a tram car in 
motion 

A Tramway Company is not liable in damages 
for injuries sustained by a passenger in atten pt- 
ing to board a car in motion, the negligence being 
entirely on the part of the passenger. [Dawar, 
J.) Tbmulji Jamsrtji V. Bombay Electric Sup¬ 
ply AND Tramway Co., Ltd 35 Bom. 478 : 

11 I. C. 362 : 13 Bom. L. B. 345. 

— - Negligence—Rule of the toad 

The rule o( the road is not an invariable or 
inflexible rule and a deviation may be not only 
jostiBablc but actually necessary. and 

Batchelor, JJ.) Jahangir D. Davkr, In re. 

13 Bom. L. B. 126 : 9 I. C. 945 : 12 or L. J. 167. 

■ Negligence—What is—Proximate and 
remote cause of injury. 

Negligence is the effective cause of an Injury 
when it has in fact brought about that injury as 
a direct and natural consequence. When negli¬ 
gence has been established, liability follows for 
all the conBCquenccs which arc in fact the direct 
and natural outcome of it, whether the injury is a 
consequence that was foreseen or not. To de- 
termiiid responsibility the law will coos'dcr the 
proximate and not the remote cause of an injury. 
{Hookerjee and Fletcher, JJ.) India General 
Navigation and Railway Co., Ltd. v Eastern 
Assam Co., Ltd. 47 Cal. 1027 . 

61 I. C. 14 : S3 C. L. J. 73. 

■ Negligence—Railway Com pa ny—Level 
crossing gate left open. 

Where a gate at a level crossing is left open, 
it is an invit<ation to all comers to cross the line 
and an accident at that place points to negligence 
of the Railway Company. {Jenkins, C. J. and 
Hookerji,J.) Bengal Provincial Railways. 
Gopi Mohan Singh. 23 I C 788 : 

41 Cal 308 : 18 C. W. N. 325. 

——- ‘Negligence—Contributory. 

Contributory negligence is proved either where 
plff. was negligent and the deft, could not by 
ordinary care have avoided the accident or where 
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notwithstanding deft.'s negligence, plff. could by 
oidinarv care, avoid the accident. Where both 
parties are negligent plff. cannot recover aijy- 
thing. {Shah Din and Scott Smith, JJ.) Fateh- 
chano V. MbnoHibhay. 109 P. R. 19)3 : 

108 F.M^.K. 1913 : 19 I.C. 481 : 181 P. L. E. 1913. 

- Negligence—Mu nicipal body—Damage — 

LiabiFiy of Committee. 

When the bursting of a water pipe is beyond 
the control of the Committee the latter will not 
be held to have been negligent in respect of the 
actual breaking ot the pipe, but if damage results 
from the negligence of the servants oi the Com¬ 
mittee in failing to take proper action when the 
damage is brought to its notice, the Committee 
will be responsible. It is the duty of the Commit¬ 
tee to employ servants who can be trusted to 
exercise due skill and care in cases when injury 
is caused to private property. {Kensington and 
Beadon, JJ ) Municipal Committee of Lahore 
V. Nand Lal. 18 I.C. 816 : 88 F.B. 1913 : 

87 P.L.E. 19l3 : 96 P.W R. 1913. 

- Negligence—Railway accident — Trap — 

contributory negligence. 

The plaintiff a child of seven sustained injuries 
by being run over by an engine when crossing a 
Railway line at a point where to the knowledge 
of Railway authorities villagers crossed the line 
as licensees. The driver and fireman did not 
keep a proper look out on ihe occasion though 
tney knew of the special danger. Held the plain¬ 
tiff was entiiled to damages. If a Railway Com¬ 
pany allows children to spring over its lines it 
has to take all the precautions which though un¬ 
necessary in the case of adult are necessary to 
protect children against their own thoughtless¬ 
ness. In tiieir case ordinary negligence is 
sufficient to maintain an action, while in the case 
of adults a trap alone would render them liable. 
It is not contriDutory negligence on the pait of 
the children walking over the railway lines un¬ 
accompanied by the parents though it may be 
negligence of the parents. (Couffs Trotter, /.) 
Jayammal V. M.S.M Ry, Company, 46 Mad. 929 : 

45 M L.J. 545 : (1923) M W.N. 878 : 

18 L W 933 ; 1924 Had. 318. 

- Negligence—Railway Company—Unpro' 

tccicd and unlighted pit on the platform — In¬ 
juries — Liability. 

Where the plff. fell into an unprotected and 
unlighted pit oo railway platform when he was 
wailing for a train and trying to get into a 
latrine, the company is liable in damages for not 
keeping the place lighted at the time, (rouffs 
Trotter. J.) Mack v. M. S. M. Ry. Company Ltd. 

45 H. L J. 484 ; 33 M. L. T. (H. C.) 66 : 

1934 K. 164. 

- Negligence—Mea sure of — Damages — 

Physical injuries. 

In awarding damages for physical injuries 
caused to plaintiff by the negligence ol the 
defendant the amount of compensation must be 
fair and reasonable, an absolute compensation is 
not the true measure of damages. The Court 
should not give the value of an annuity for the 
same amount as the pla ntiff s average income 
for the rest of bis life. In a suit for damages the 
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plaintiff can at any stage of the suit amend his 
plaint and enhance his claim for damages but 
the application for amendment should be before 
the commencement of the trial. An appellate 
Court can form its own opinions on the reason 
given by the lower Court f^r the award and 
measure of damages, but it cannoi interfere with 
the amount unless it is considered to be exces¬ 
sive. {WalltSs C J. and Sadasiva Aiyar,J.) Vina- 
YAGA Mudaliar V. Parthasarathi Ayyangar. 

^ L.w. 415 : 46 I.C. 566 : 23 M.L.T. 312. 

__ ^—Segligcnce—Municipal body—Statutory 

^Q^y^Liabiltty^Contractor, employment of. 

Where statutory bodies are entrusted with the 
performance of public duties, their liability cannot 
be shifted to a contractor employed by them for 
a particular purpose. They may bargain with the 
contractor for periormance ot the duty but are 
not thereby themselves relieved from liability to 
persons injured by their failure to perlorm it. 
(Seshagtri Aiyar and Napier, JJ.) Municipal 
Council of Vizagapatam v. William Foster. 

44 I.C. 308 :41 Mad. 538. 

_ NcgUgtnce^Coniri iutory — Damages . 

The principle of contributory negligence has 
no application to a case simplv because the plff. 
did not at the earliest possible opportunity re¬ 
moved the obstruction caused by the deft to a 
water course. [Chapman and Mulliok, JJ.) 
'Raghunath Singh v» Achutanand. 43 I.C. 374 : 

3 Pat. L. W. 283. 

Nuisance. 

_ —.pjuisanoe^Trees — Branches over-hang- 

* 

A person has a right to remove the branches 
of a tree which overhung his house. 19 Bom 420, 
31 Cal. 944, Foil. [Rafique, J.) Deo Dutt 
Pandey V. Kauleshar Dube. 28 I. C. 843. 

___ Nuisance — Over-hanging trees — Injunc- 

A person has aright to cut off those portions 
of trees which overhang his land. He cannot sue 
to obtain an injunction to remove his growth 
even if he is unable to prove actual damage. 
(Shah and Kemp, JJ.) Vishnu v. Vasudeo. 

47 I. C. 629 : 43 Bom 164: 20 Bom. L.B. 826. 


TOBT—Nuisance. 

open to the Court to grant a mandatory injunction 
for the removal of the nuisance under S. 55 of 
the Specific Relief Act. (Mookerjee and Panton, 
JJ.) Bhudeb V, Kala Chand. 66 I.C. 536 : 

34 C.L.J 316. 

- Nuisance—Public way — Obstruction — 

Right of suit—Special damage. 

The special damage which must be proved by 
a private person to give him a right to sue for 
obstruction of a public pathway must be one 
which is peculiar to that private person and dif¬ 
ferent from that suffered in common with every 
one else who attempts to use the road. It does 
not mean serious damage but means damages of 
a special nature. [Newbould and Panton, Jj.) 
BATIRAM KOLITA V. SiBRAM Das. 61 I.C. 405 : 

25 C.W.N.98. 

-- Nuisance—Public nuisance — Special. 

damage. 

Where one member of the public has suffered 
special damage by the obstruction of a public 
pathway so that he loses convenient access to his 
house, he can maintain a suit for declaration and 
iniunction for the removal of the said obstruction. 
(Mukerji, A. C. J, and Fletcher, J.) Kali Nath v. 
Naimuddi. 60 1. C. 711. 

- ^^Nutsance—Ancient lights—Interference 

with — Remedy—Points for consideration. 

The remedy for interference with ancient 
lights is a suit for nuisance for which there 
should be sensible abridgment of the light so that 
occupation is rendered uncomfortable or to a 
sensible degree less fit for business purposes. 
The previous standard of affairs woule be a 
necessary standard for comparison, bat light 
from other sources to which no right has been 
acquired by grant or prescription should not be 
taken into account. [Jenkins and Woodroffe. JJ.) 
P. C. Paul V. William Rabson. 12 Lc. 60 : 

39 Cal. 59. 

,- Nuisance—Public thoroughfare of place 

set apart fora particular seoiion of public — 
Distinction between. 

There is a distinction betw^een a public 
thoroughfare and a place set apart for the use of 
a particular section of the public, (Marlineau, J.) 
PoKHAR Das V Raghu Ram. 62 I. C. 888 (1). 


_ l^uisance—Test of—When actionable. 

In estimating a nuisance due regard should be 
paid to the siaiion in life of the plaintiff and the 
locality and nature of the nuisance itself. The 
legal rights of the individuals cannot be allowed 

on nenal considerations, to be encroached upon 

mere policy, or abstract public tights. In an 
action for niiiaaoce it is no answer to say that 
the defsnda t has done everything in his Power 
to prevent its existence. (Beaman J ) Bai 

BHICAUI V. PBRAJSHAW JlWANII. 33 . 193 ■ 

40 Bom. 401: 17 Bom. L. B. 1040- 

_ .Nuisance -Overhanging branches and 

^'”EtT;^"in^"‘7.i:^Ts'' under an obligation 
Ind io case of breach of such an obligation, it is 


- Nutsa lice — Noise. 

Mere noise alone if produced by several 
persons might amount to a nuisance capable of 
being remedied by an injunction, (Btvan Pet- 
man, J.) JAWAND Singh v. Muhamaddin. 

611. C 728. 

- ^-^Nuisance—Liability for—Aot done in 

pursuance of statute — Effect—Permissive and obli¬ 
gatory duties—Madras District Municipalities 
Act, Ss. 207, 263 (a) and Latrine. 

A private owner in pursuance of an order of a 
Municipal Council and with its approval erected 
a latrine which became a nuisance to the neigh-: 
bouring owner. Held, that the provisions of 
S. 278 of the District Municipalities Act was no 
bar to an action against the private owner, for 
damages for nuisance and for an injonction and 
that DO decree can be passed for demolishing the 
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latrine out o 1> for restraining the owner from 
iisin^ it-e c lukl ng as a la rinc. The permission 
given to 1 he MunicU'alit> U) supervi>e the crec 
tic ' h> a pi. \ ate indiv-dual ot a |a»rine is a per* j 
obiiKaticai uhati -h. uid be exercised ' 
U'llnnjt iHiiieLCbsars OetM' ent to private rights 

Aiytir P/iiU’ps^ J J.) RaMA Rao ' 

V Ma. THA 42 Mad. 796 : 

26 M L T 122 : ll919) M.W N. 618 : 10 L.W. 147 ; 

62 I. e. 921 : 37 M.L.J. 224 ' 

- i\uisoncc—Oit Mill—Noise — Cowiiuni^ \ 

itiiti suit 11. \ 

It IS an actionable nuisance to erect an oil mill 
clO!-e >o a Uwt'Uing D 0 ll^c cinittii g InulsinelJtng 
gat, HI.d vvalei and pruouciijg uouearablc noise. 
V\ he e the nuisance cannot be abated it can be 
pTOOiDileJ 1 he lucalU'. in CiueslioD, t'.e loi g 
stantl I g natuie oi the nuis.iiiec, existence ui 
sirniilar traOe ;n itiC lucalii) aie son e ni the iiii- 
porlani i-.^^ints winch ^tlo•ld be cunsidercd in 
deciOnig wbe her a particular business carried 
on It. a locclily i» an aeiionable nuisance 
{Wullis, L J. unii :>(uiasiiui Aiytir, J.) Sadasiva 
Cheity ^. Kangappa Rajou, 

M.W.W. 293 : 24 M L.X. 17 : 45 I C. 428 : 

7 L.W. 606. 

- f^^uisunce—Elements of—Acl offending 

susccptihilutcs of a ptt:>on — Jf ipso laclo a «mi* 
sani e. 

To constitute nutsance in law there irust excsi 
expressly nr >mpliccil> (1) inj-tria at d (2) dam 
Hum, Otimfium injuria gives no right ol 

aclinn; where an acl or oiii ssiun canning tiie 
alleged nuisance is pfr $e unlawful ; damage is 
presumed ; but when the art is lawful, iti'. cir- 
cuiiuta ces f the pa tiemar case a e to be con¬ 
sidered, to see if it Is an <«^'tiunob.'e nuisance An 
act olfendiiig ihc suscep ibiliiies of a lel^ou or 
the SI htiineiiis ol a raitcuLa cltss is m.i i^5u 
facto Hu actionable nuisaoce, but itie Iccalny ha- 
an iinpori.inC t'Caring, in defining ihe actiunablc 
natuic <i| a nuisance An> o<ie ot tlie persons in 
the lie gho urhond aflec cd u> tlie e>trbii^-l incnt 
and mAii.tenancc of a slaugnii i-house may sue 
for an ii junction. Ttie rnntivc underlying a 
curnplaini ot iiui ancv is icKvait in a case li 
injunction \Sianyon, A J.L..) Ml’nicipal Com 
M li lhK OF SAUGoK V. NiLKANTH 

■''1 l.U. 62 ; 11 N L R. i32 

- N ttisancc—Ovet hanging it t(S ^ tiighl to 

cul off. 

li 1 -. est 'blislKd law that inth-* abs'ence of any 
express stipulation t.i ttie coiituiry ihe owner or 
occupier f Ihc land over wliicii the olleiidmg 
brai'Cht-s hang is entitled as 1 ‘ight torenawc 
them ur t • h.t\e tneni 'cii.ovcd. The fad Ihit 
the paity C'^mplaimuK Ikis mcrvlv a liaschoKt 
and II't a treenoU* W'luld not .ippi ar jn anv 
manner lo alter the ease. {Duck'aorlh. J ) 

Maung Po Thaungii Ma Gyi and Anotmfk. 

1 R 281 : 2 Bur L. J. t36 : 1923 R 206. 

-- Nuisance—Tice overhanging Right to 

cut off l>rnftchcs. 

A man may la\\ fully cut off the branches of a 
tree Lelonging to auottu r o^ciha gi g Ins prn- 
pertv witimui even giving n itice to the owner. 
(Wow)ig A'/n, J.) Maun(; Shwe Ca v. Ma Kin. 

42. 1 C. 93. 


TORT—Secretary of state. 

Principal and Agent. 

- Principal and agent—Liability of 

master. 

A person who emplovs an independent con- 
t-'Actor cannot be convicted for an obstruction 
caused by the contrac'or or his men and not 
.iuthofized by him. {Bancrji. J.) Lalta Pfasad 
V. Kmpekoh. 22 Cr. L.J. 331 : 61 I.C. 69 : 

19 A.L.J. 125. 

- Principal and agent 

Whenever any questiun as to the liability of 
a prii cipal for the acts of his agent arises “ the 
sole test is the scope of the agei)l‘‘' amhoTily. ’ 
[PcrRje.J.) {Mookerfi and Roe. JJ.) ShrrJan 
Khan v . Ah Muddi 43 Cal. 51 1 : 

20 C. W, tt. 268 : 34 1. C. 698 : 23 C. L. J. 225. 

- Principal and agent'-Fraud. 

A principal is Table for the fraud of his ?gent 
acting wiihin hi> authoriiy whether the fraud is 
committed lor the benetit of the principal or for 
the benefit of tnc agent. Acts of fraud by the 
agent coii.iniited in the course and scope eif his 
einplo/ment arc not exceptions to the rule bv 
which the principal is liable for the acts of bis 
agent though he did not in fact aulhorize the 
fraudulent act. [Mo kerjec and Roe. JJ.) Shfr 
Jan Khan ii. Am Muddi. 43 Cal. 611 ; 

20 C. W. N. 268 : 34 1. C. 698 : 

23 t. L. J. 225. 

- Principal and agent—Suppression of 

acco u nis—Presum /'fieri. 

Where a trustee or agrnt bv his tortious acts 
makes it impcssible fcrtlc ether party to dis¬ 
ci \ct tic state cf piopeitv, every presumptun 
ccrsisiem with cs abhshed facts logbi to bo 
nude. [Das and Ross. JJ.] GcBiM> Dl HiY v. 
FAkMhSiiwAK Dlbey. 62 I. C. 83: 

3 Pat. L. T. 365. 

Pufclic Officer. 

-/'«6/ic officer. 

Neither the Secret try of State nor the Collec- 
lor is responsible in tort for ads or defaults 
•'I the Collector done in offrcial capacity. ll the 
Collector incurs liahility bv negligence, that 
UabiliiN cannoi be said to have been ii cuired on 
behalf of Oovernmeiti ot India. In a suit against 
the Secret«rv of Stale the pl.iint as drawn must 
disclose the lelati n between the Collector and 
tnc SvCnt.iry of S‘atc. (‘'lo/f. C. J. and Russel, 
J.) Mekvanji t'. Secketaky of State. 

16 1. C. 714 : 14 Bom. L. R. 654. 

- Public Office ^— Liability — E.xcmpUon. 

t\n \ flker ad't g borcstly in discharge of his 
duty is rot habk. Hough atUng on false ret oit. 
[Woedtofte. Ci’.if and Chattciji. JJ.) O. WestoN 
V. Teaky Mohandas. 40 05.1.898; 

62 h C. 25 ; 18 C. W. N. 185. 

Sooretary of State. 

- Secretary of Slate—^euth produced in 

Criminal Court—Court wrongly gning over to 
third par'y^Suit for damages against Secretary 
of Stale. 
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Where a jewel which bad been pawned to the 
plainiiff was directed to be produced in a crimi¬ 
nal court, but at the conclusion of the case was 
erroneously directed to be returned to its owner. 
Held, as the court was not a servant or agent 
of the Secretary oi State, a suit for damages 
against him would not lie. [Rafiq and Piggott, 
JJ.) Panchati Akbara Maha Nirbani V, 
The Secy, of State for India In Council. 

20 A. L. J. 420 : L. E. 3 A. 315 : 44 All. 573 : 

4 U. P. L. E. lA) 213 : 1922 All. 276 

___ Secfetary of State—Liability— Negli¬ 
gence of servants tn keeping gtavel on a mtli’ 
tary road—Maintenance of the road by P. W 
Department— Jtijury to platntifj—Government 
of India Act, 1833, S. 4. 

Plaintiffs carriage was capsised by one of its 
wheels running over a heap ot gravels stacked 
on a military road mainiained by the Public 
W’orks Department by a contractor. In a suit by 
the plaintiff for damages against the Secretary 
of State, held, that the provision and mainten¬ 
ance ot roads especially military roads is one of 
the functiens of the Government though in India 
it is now largely delegated by statutes to Munici¬ 
palities and Local Boards, that the Act complain¬ 
ed of cannot be said to have been done in the 
conduct by Government of undert5»kings which 
might have been carried on by private persons 
and no claim lor damages lay. Tests laid for 
ascertaining liability ot the Government in tort. 
Cases reviewed. {Wallis and Scshagtri Aiyar, 
JJ \ Secretary of State v» A. Cockcroft. 

39 Mad. 361 : 27 I C. 723 : 

11916) M. W. N 39. 

Statutory body, 

_ Statutory body — Non-feasance—Liabilily 


TORT—Trespass. 


Trespass—Essentials of—Use of force 


No action for damages lies against a public 
body unless it amounts to carelessness or negli 
gence in the dischaige of iheir statutory duties. 
If however, the acts done by a public body are 
orily permissive the piwak rights of parties must 
be respected and such body is liable in damages 
for iDiury caused to private individuals. 28 Mad. 
72 ; 27 Bom. 344 ; 1 1902) A. C. 213, 226 ; 31 Mad. 
117* Ref. (Seahagirt Atyar and Phillips, JJ.) 
Krishna MURTHi Iyer Taluk Board of 
MayavARAM. 42 Mad. 831 : 9 L. W. 863 : 

50 I. C. 809 : 36 M. L. J. 372. 

Trade Mark. 

Sec Trade Mark. 

Trespass. 

Trespass- Suit by mortgagee to recover 


Justification. 

Unlawful entry is not an essential element to 
constitute trespass. The mere fact that there was 
a general notict forbidding trespass is not ^u£fi- 
cient to dispense with a request to withdraw. 
Before force is used a tre^pa>ser roust always 
be given an opportunity of withdrawing peace¬ 
fully. {Newboutd and Panton^ JJ.) Kumud 
Kanta Chakkaburthy V. Bignolp. 

1923 Cal 306. 


Trespass— Wall built on underground 


rents received by mortgagor Nature of. 

Where a mortgagor bavng no shadow of right 
to take the rents of the mortgaged property 
realises such rents he is liable not on ^or a tor 
but also a bieach of contract, ^ 

HaRPAL V. Ramsakup. 34 1, C. 173. 

___ Xrespass—By a person upon himself. 

It a matter of grave whether a man can 

bhoy Ebrahim. ^ ^ ^ 2^4 

Q D —VOL. IV 104 


foundations—Remedy 

A person who suferimposes a wall on footings 
or foundations belcngii g loanoiltr, con n its 
trespass, and the proper ren edy is a roar datory 
injunction to have the W’aH removed [Mookerfee 
and Fletcher, JJ.) Levy v Ezra. 

621. C 199 : 33 C. L. J. 26. 

Trespass—Interfirente with exercise of 


proprietary rights — Liability. 

A person who interferes unlawfully with the 
exercise ol thf property of another Cf mmits tres¬ 
pass and is liable for damages in an action for 
trespass. {Mookerjee, O. C. J., Fletcher Chatter- 
jee, Teunon and Chaudhurt, JJ.) Norendra 
Nath Koer v. Ehusan Chandra Pal. 

57 I. C. 376 :31 C. L. J. 495 (F. B.|. 


— Trespass — Ejectment — Tenant in pos¬ 
session under lease- 

Per Sanderson, C. J. and Mookerjee, J. —If the 
land is in tenant's possession 1 e ihould sue (or 
trespass committed in respect of ihe land. The 
reversioner can sue only if the alleged trespass 
is injurious to the reversioner as in the case of 
nuisance or waste. Per Sanderson, C. J ,— 
Though the trespass is accompanied by a cla m 
as of right it need not always be injurious to 
the reversion. Boxtor v. Taylor, 4 B and Ad 72, 
Kef. Case law discussed. (Sanderson, CJ. Hood- 
roffe and Mookerjee, JJ.) Ramachandra Sil 
V. Ramanmani Dasi. 

36 I. C. 890 : 20 C. W. N. 773. 

-v:— Trespass—Arrest of ship--Action in rem. 

An ordinary suit for trespass in the absence of 
proof of malice or its equivalent does not he for 
the arrest of a ship. The arrest of a ship in view 
of a suit instituted in the High Court as a 
Colonial Court of Admiralty lor the amount 
alleged to the due for maritime necessaries is a 
judicial act of the Court and an ordinary step in 
an action in rem. When the possession ol the 
subject in suit is with the Court, the competing 
parties are simply preferring their claims in the 
ordinary course of law and any damages which 
the successful party may suffer from the c. ntinu- 
ance of the litigation are due to law’s delay and 
not to any legal wrong done by the unsuccessful 
party. (Jenkins, C. J. and Stephen, J.) Madras 
Steam Navigation Co., v. Shalimar Works, 
Ltd. 28 I. C. 463 : 42 Cal. 85. 


Trespass — Damages—Measure of. 

_ _ . • . . . 


The plaintiff s cutchey containing grain was 
threatened with diluvion and bis men attempted 
to erect a new one on another side, which 
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defendant claimed as his and resisted the erec¬ 
tion. The cutchey along with the grain was 
washed away. In a suit for damages for loss of 
goods ; Held that the defendant’s resistance to 
erecting a new cutchey was only a remote cause 
of the damage especially since the defendant did 
not resist ttie removal of the grain by the plain¬ 
tiff or his naen. {Jenkins^ C. J. and Mookerjee, /.) 
Tribeni Pkosao SiNciH V. Sheikh Basiral 
Meah. 21 I. C. 613 : 18 C. L. J.327. 

- Trespass — Defence, — Mistake, 

It is no defence to action for trespass that the 
act was done intentionally but by mistake, though 
the mistake is honest and inevitable. The liability 
is established even in absence of malice or rea 
sonable or probable cause. [Mookerjee and Cam- 
duff, JJ.) Bhut Nath Pal v. Chandra Benode 
Pal. 16 I. C. 443 ; 16 C. L. J. 34. 

— . ---^Trespass—Personal liability. 

Where a notice under S. 167 B. T. Act was 
served on one A for giving up possession as the 
property was purchased by the person giving 
notice, but the possession was not given up atid 
A was sued for possession but on the death of A 
during the pendency of suit her sons were made 
defts. held the retention of posses.'ion was a 
tortious act by A and therefore A was personally 
liable. Her sons are liable for mesne proHts 
before her death to the extent of her estate come 
to their hands and as to mesne profits after her 
death, they were personally liable. {Brett and 
Sharfuddtn, JJ.) Nafar Chandra Pal v. Ka- 
MtNi Kumar Lahiri. 16 I. C. 205 (2) : 

18 C. W. N. 642. 


TOBT—HiscellaenoaB. 

- -Trespass—Immoveable property — Stand¬ 
ing crops. 

Standing crop is immoveable property and an 
illegal attachment of the same is a trespass. 
{l^'*^ite. C.J- Miller and Oldfield, JJ.) KoTAGiRl 
VenkataramanUjan V. Patibanda Bas^vayva. 

14 M.L T 225 : 21 I.C. 213 : (1913) M. W M. 869 : 

25 M. L. J 447. 

- Trespass — Damages, 

An owner of immoveable property not in pos¬ 
session of it can claim damages from any one 
trespassing on it. (Sunda/n Aiyar and Sadasiva 
Atyar. JJ.) ChillamUTHU v . Muthudayar 
Servai. 17 I.C. 740. 

- Trespass—Erection of projecting cornice. 

Erection oi chliajas c ^rnice in a house s > as to 
project over a neighbr'ur’s land constitutes a tres¬ 
pass on that land {Lindsay. J. C.) KUNJ Behaki 
Prasad V. Basdeo Prasad. 

47 I C 950 : 5 0. I. J. 464. 

- Trespass—Overfiood of water from re¬ 
servoir — Damages, 

Where by an ancent custom, defendant was 
entitled to accumulate water in reservoir and the 
water overtlowed owing to the deposit of silt in 
the bed of (he reservoir and due lo dj ‘ non-natu¬ 
ral" acts of the defendant and damaged ttie pi^.'s 
crops Held the plaintiff had no right of suit lor 
damages for the damage caused to his land and 
crops. Rylands v. Ehtdicr (l8o8) 3 H L 330 Not 
loll : 22 W R 270 (PCi Ko I. {Mullick and Juala 
Prasad JJ.) Shah Yad Ali i>. Shyam Paktab 
Dubey. 41 1 C. 382 ; 2 Pai. L. W. 8. 


— ■ Trespass—Action for proper parties — 

Bengal Tenancy Act. {Vll of 1885) S. 188. 

In an aclion for damages for trespass and cut¬ 
ting of trees, all the persons aggrieved arc not 
necesssry parlies and so any one who has been 
damnified may maintain an aclion singly. S.188 of 
the Bengal Tenancy Acl does not apply to such a 
case though the plff. be a co sharer landlord and 
the dett. an under raiyat. 25 Cal 285 ; 6 C. L. J. 
383; 2 C L J 496 KoH. {Mookerjee and Ten non. 
JJ.) Fatik Chandra Hai v. Atlas Bibi. 

14 I. C.478 ; 15 C. L. J. 235. 


Trespass—Defence—Mistake. 


An honest or inevitable mistake cannot be plead 
cd as a defence by a person who h.is inteotion 
ally interfered with the person or property o 
another and therefore, if a litigant executes am 
form of legal process which is invalid for want o’ 
jurisdiction, irregularity or any oilier reason am 
thus commits trespass he is liable in an action fo 
trespass; it is not necessary to prove malice o: 
want of reasonable or probable cause. Painter v 
l^iverpool Gas Light Co. 3 A and E 433. Brooks v 
Hoderktnson 4 H and N. 7l2 Ref {Mookerjee am 
Carndtiff, JJ.) Bishun Singh v. A.W.N. Wyati 
16 C. W. N. 540 : 11 I,c. 729 : 14 C. L. J. 515 


- Trespass—Ejectment. 

The plff. who is not bound by a sale can suc¬ 
ceed in ejecting the deft as a trespasser. {Abdul 
Raoofani Harrison. JJ.) Amar Chand v. Kam 
Kakha. 67 I. C. 941: 3 Lah. L. J. 402. 


-- Trespass—ligrvdients —Proof. 

Trespass is the doing ol an illegal act forcibly 
and without legal auHiority against the properly 
oi another. The illegality and the wrongful nature 
of the act must be estibiibhed beiore lrespa^s can 
be declared. If the act IS not illegal, no liglit is 
infringed, {Mu.lick and Atkinson. JJ ] Danai 
Das V. Govinda Gedi. 1 Pat. L. J 633 : 

38 I. C. 132 : 3 Pat. L W. 169. 

Wrongful dismissal. 

- Wrongful dismissal of trutfee—Damages, 

Where a I'emplc Commutec dismisses a tiustee 
in an irregular manner without convenii-g a pro¬ 
per meeting but by circulaliou of papers ihc dis* 
missed is wrongful and the individual members of 
the Committee are liable in damages lo the dis¬ 
missal trustee. In such a suit by sucha trustee for 
damages it is not open to ihe members lo plead 
sutticiency of grounds for the dismissal. [Wallis. 
C. J. and A.rimrtriisw’timt Saslrt, J.) Venkata 
Narayana Fillai r. Fonnusawmi Nadar. 

41 Mad. 367 : 33 M L J. 660 : 

(1917) M. W. N.839 : 22 M. L T. 4-54 : 

43 1. C. 206 ; 7 L. W: 85. 

Miscellaneous 

- Damages—Not necessary in suit for 

declaration of public right —Saneffan of court. 

Special damages need not be proved in suit 
for obstruction of public right of way {PantoH. 
J.) Harish Chandra Saha v. Pkan Nath 
Chakrabarthy. 36 C. W. N. 58T. 
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TOBT—Miscellaneous. 


“Tort committed by several persons acting 


in concert is same as one committed by single in¬ 
dividual. 

Per Chatterjee, J —Combination may be an 
element oi aggravation in the assessment of da¬ 
mages but it is not sufficient to makeit a different 
tort, {Woodrojfce.Coxe and Chatterjee^ JJ.) Wes¬ 
ton V. PiYARE Mohan Das. 40 Cal. 898 : 

23 1. C. 25 ; 18 C. W. N. 185. 


■Damages—Use of land—In ordinary 


manner—Damage—Lowering level of land to 
make land cuUurable— Tank water coming upon 
land and overflowing into neighbour’s land. 

Where an owner of land, without wiUulness or 
negligence, uses his land in the ordinary manner, 
though mischief thereby accrues to his neighbour, 
he is not liable for damages; but if, with a view to 
use the land in an unusual manner he brings upon 
his land water which would not naturally have 
come upon it he will be liable tor damages for the 
escape of the water into the land of h«s oeighbjur. 
28 L T 886; 7 H.L.C. 349, Rel; L R 3 H L 330 Re;. 
Defts lowered the level of their land so as to 
render it culturable and the water from an ad¬ 
joining tank passed to the lands of the defis and 
subsequently overdowed into the lands ot the plff. 
Held that as the defts had not used their lands in 
any artificial or unusual manner they were amply 
within their rights in what they did. 7 C W N 515; 
18 L J C.P. 172: 13 Bur 862 Rel. The plffs. were 
not entitled to an injunction against the defts. to 
coranel the latter to raise an embankment for theu 
protection. L R 10 Ex 4, Ref. [Mookerjee and 
Carnduff JJ.) Kenaram Akhuli v. Sristidhar 
■CrATTERJEE. 15 I. C: 543 : 16 C. W. K. 875. 

___ Assault— Compensation for—Costs in¬ 
curred in prosecuting. . . I 

In a suit for damages for a criminal assault the 
plff is not entitled to include in his claim costs in¬ 
curred by him in successfully prosecuting the 
deft for the hurt caused to the plff. by the deft. 
iCltevis and Shadi Lai, JJ.) Jagannath v. Hakim. 

17 P B. 1916: 176 P* L B. 1915 : 30 I. C. 485 : 

117 P W. B. 1915 


T£^D£ MARK—Assignment Of. 

wrongful per se plea that the act was done under 
the directions of a superior officer, not subject to 
the jurisdiction of the Court, is of no avail though 
the result of the action will give rise to a moral 
claim of indemnity as against such a superior 
officer. (Ayling and Tyabji, JJ.) Govindan 
Nair V. Atchuta Menon. 39 Mad. 433 : 

28 I. C. 394 : 2 L. W. 290 : 28 M. L. J. 310. 

- Tree falling on another's land—Removal 

— Rights of owners. 

Where a tree on one land falls down partly on 
another land the owner can require it to be re¬ 
moved and on its not being removed, do it him¬ 
self. If after falling it strikes fresh root in both the 
owner’s lands, the owners are entitled to the 
fruits theieof jointly. (Pucknill and Kulwant 
Sahay, JJ) Mahabali Dasin v. Manu MaNdal. 

1924 P. 4l6. 

- Damages—'Wilful neglect’—Meaning of. 

A person is said to be guilty of wilful neglect, 
when he intentionally, and of set purpose, does 
som'^thing which ought either to be done in a 
different manner, or not at all, or omits to do 
something which ought to be done. A loss is said 
to be due to wilful neglect when such neglect is 
either the sole effective cause of ihe loss or is so 
connected with it as to be materially contributing 
lo it, {Pratt, 7. C. and Crouch, A. J C.) Firm of 
Doulat Ram v. The Secretary of State. 

9 S. L. E. 177 : 32 I. C. 551. 

TOET-FEASOR. 

See (1) Contribution. 

(2) Tort 

trade mark. 

Acquisition. 

Assignment of. 

Good Will. 

Infiingement of. 

Law applicable. 

Trade name, distinction between. 

What is. 


Acquisition. 


__ Corporal punishment on pupil—Pri- 

^ I nfliction of corporal punishment for enforce¬ 
ment of discipline is justifiable provided u is 
moderate. [Oldfield and Venkatasubba Rao, 
71 \ SaNKUNNI V Venkataramani. 

L. J. 460 : 45 M, 648 •. 15 L. W. 501 : 

31 M. L. T. 26: (1922) M. W N. 246 : 1922 M. 200. 
_ Law of—Tort justified by lex loci—Lia- 

bility of servantfor tort of master. ■ 

The Law of Torts not having been codified in 
inHia there being no determinate law which has 
Jo be administered in adjudicating upon i personal 
inti committed outside the local 

n the Court ought to be guided by the 

iustice equity and good conscience. Con- 
ruleofjastice.eqm^^^^ be held liable in 

an ac^ which would be justifiable by the 
le^ loci of the o P j. unless the act 

sr;,r& ss f su.......... 


'Acquisition—User fo*- a long time, 

A trade-mark may be acquired and abandoned 
in the same way. No length of time is required 
for either. [Imam, J.) Jagannath & Co. v. 
Gresswell. 22 I. C. 872 : 40 Cal. 814. 

Assignment of. 

- Assignment of — Good-will. 

It is thus established that a trade-mark cannot 
be assigned in gross for it is a mode of repre¬ 
senting the origin of goods to which it is attach¬ 
ed or their trade association and the truth of the 
representation ip essential. The representation 
of a trade-mark may perhaps be true only of its 
originator but usage has sanctioned a more 
liberal treatment based on the principle of iden¬ 
tification by succession and therefore successors 
in business have been allowed to use their prede¬ 
cessor’s trade-mark where the representation 
still continues to be substantially true. An ori¬ 
ginator of a trade-mark of a natural product who 
certifies to their good quality is entitled to it and 
has a Hght to alienate it. A trade-mark can be 
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TRADE MARK —Assignment of. 

assigned tojjether with the good-wdl of the busi¬ 
ness to whitli »t rela es \Jcnktns, C. J. and 
Stephen. J.) G S. Hannah v . Messrs Jagan 
Nath cS: Co. 27 1. C. 483 i 19 C. W. N. 1. 

- Assignment of—Personal skill involved — 

Validity. 

A trade mark beariiifj the name of a person 
whose personal Skill enters much into the value 
ol the product, is impliedly a nonce to the public 
that Ins personal supervision was employed in 
the mai^ufactuie and as such it would be unas- 
sigoaDle. But on the other hand, the usage of 
trade may be such that no such inference 
would be drawn from the use of a trade mark 
which contains a person's name and what all the 
purchasers would reasonably suppose is that 
goods bearing a trade-mark belong to a certain 
standard or quality or arc made in a 
certain*manner or alter a certain tormula, 
by persons carrying on the same busi¬ 
ness, that formerly was conducted by the person 
whose name is in the trade-mark and in such 
cases the assignment of the trade-mark would 
not be invalid. (Imam, J.) Jagannath & 
Co. V. Gresswell. 22 I. C. 372 : 40 Cal. 8X4. 

Good Wilt. 

- Good-will—What is. 

Good-will is the benefit and advantage of the 
good name, reputation and connection ol a busi¬ 
ness. It is the attractive force which brings in 
custom. It is the one thing which distinguishes 
an old established business from a new business 
at iis first start. A iiansfercc of good-will is en¬ 
titled to use the name in which the business was 
carried On and to represent himsell as carrying 
oti that business. (Jenkins, C. J. and Stephen, 
J.) G. S. Hannah v . Messrs Jagannath & Cc. 

27 I- C. 483 : 19 C. W. N. 1. 

Infringement of. 

- Infringement of—Test — Limiiatiou. 

When an injunction against limitation is ask¬ 
ed for points ot similarity and not the points of 
difference constitute llie proper test. (Mcars, Kt. 
C. J and Banerji, J.) ChetEKPAL Sharma v. 
Jagannathdas. 20 A. L. J. 537 : 44 A. 608 i 

L B 3 A, 3^4 : 4 D. P. L. K. (A.) 135 : 1922 A. 178. 

- - Infritigcmetil of— Cause af action — 

Jw isdiction. 

A trade mark can be infringed by an advertise¬ 
ment. The cause of action for such infringement 
arises partly where the advertisement is publish¬ 
ed and distributed. (Chamier and Piggott, JJ.) 
Kheshtkapal Sarma Pancham Singh Varma. 

37 All. 446 : 29 1 C. 987 : 13 A. L. J. 697. 

Infringement of—limitation of Trade¬ 
name — Injunction. 

The principle underlying the use of trade name 
is tliat a person sliall not trade under a name so 
closely resembling that of the plaintiff as to be 
mistaken for it by the public. In other words a 
person shall not carry on bis business in such a 
wav as to represent that his business was the 
business of another person. The question to be 
determined in cases of this description is whether 
there is such a similarity between the two names 


TRADE MARK—lofringement of. 

as that the one is in the ordinary course of human 
affairs likely to be confounded with the other. It 
is not necessary to prove that the defis. in taking 
the name complained of by the plaintitfs had any 
fraudulent intent It is enough if the plaimiff 
prove that the act of the deiendants in assi'mmg 
the name complained of, does an injury to the 
plaintiHs’ rights. There is no question in such 
cases of property or inonpoly m tne name. There 
is no property in the word but at the same time it 
is fraud on a person who has established a trade 
and carries it on uiioer a gi\cn name that some 
other person assumes the same name with a 
slight alteration in such a way as to induce per¬ 
sons to deal with him in the belief that they are 
dealing with the person who has given a reputa¬ 
tion to the name. \6Iulla, J.) The National 
Bank oi India v. The National Bank oi* In¬ 
dore. 24 Bom. L. B. 1181. 

1923 B. 119. 

- /njringtmcnt of—What amounts to. 

When a combination ol devices go to form a 
trade-mark of a particular article, the question 
as to what the dominant trade-mark is, is a ques 
lion of evidence depending on. which device has 
caught the attention of the buyers and has come 
to be associated with the goods of the manufac¬ 
turer. It is an infringement ol a trade-mark to 
copy the number assigned by the manufacturer, 
to an article which is identified by that number 
in the market and it makes no difference that the 
infringer adopts a different drawing or picture 
along with the number. Where goods have ac¬ 
quired, by a fancy description, device, etc.,a re¬ 
putation in the market, it is immaterial that the 
cusiomers do not know who the maker is. The 
questions for determination in a case of alleged 
infringement of a trade-mark aie whether the 
defendant has adopted the dominant device of 
the plaintid and whether the delcndant’s conduct 
is such as to deceive ultimate puichasers. Proof 
ol actual deception is unnecebsary. The Court 
may grant injunction and damages to the plff. in 
a suit on inlringcincnt. When an injunction is 
granted for infringement of a trade-mark it 
should be wide enough to cover all possible chan¬ 
nels of approach to the ultimate buyers. When 
damages are awarded to the plaintiff in an action 
for infringement of a tradc-matk. it should be on 
the result of an enquiry as to profits made by the 
deft, by the unlawful use of the trade-mark. 
{Scott, C.J.and Heaton, J,) Madhavji Dharamsy 
Mfg. Co., Ltd v. Central India Spinning, 
Weaving and Mfg. Co. Ltd. 41 Bom. 49 : 

34 1. C. 529 ; 18 Bom. I. B. 206. 

- Infungcment of—Impostor's rights. 

An impostor who by advertising and pushing 
the sale of goods under a particular mark secures 
a wide popularity for the mark, is protected by 
the Court for the mark unless he has abandoned 
it. (Scott, C. J.) WtST End Watch Co. v. 
Burma Watch Co. 35 Bom. 436 : 

10 I. C. 805 : 13 Bom. L. B. 34S. 

- Infringement of—Right of action— 

Claim to e.vclusive user. 

Where the plaintiffs have the sole right to im¬ 
port and sell a certain kind of goods in India, 


1657 


CIVIL DIGEST, 1911—1923. 


1658 


lEADE MAKE—Infringement of. 


TRADE NAME. 


that does not give them such a proprietary right 
as lo enable tuem to maintain an action against 
the defendant who hold the same goods after 
obtaining it from elsewhere. lu India provision 
is not made lor registering exclusive rights to 
particular trade-maik. {Sanderson, C. /. and 
Richardson, J.) Imperial Tobacco Coy. v 
Albert Bonnan. 50 Cal. 762 : 1924 Cal 216* 

- -Infringement of—Similartiy—Oriental 

Government Security Life Assurance Company 
_ Oriental Assurance Compan^t — Injunction. 

The deft, company—Oriental Assurance Com¬ 
pany could not be called '* Oriental ’’ without 
regard to the other older companies, merely 
because it was dealing with the Orient. The 
name of the deft, company was so similar to the 
name of plaintiff company as to mislead people 
and there was real danger of the plaintiff suffer¬ 
ing irreparable Kjss. A temporary iniunction 
should ihereiore be issued. [Fletcher, J.) Orien¬ 
tal Government Security Life Assurance 
Co.. Ltd. v. Oriental Assurance Co., Ltd. 

21 I. C. 258 : 40 Cal. 670. 


_ .Infringement of^Defendant using his 

own name in business — Injunction. 

None can use a ^ame it it leads the pubhc to 
beheve that the business carried on by him is the 
business of Some other person with whom the 
name has been associated. The Court should 
not restrain a man troin carrying o » business in 
his own name simply because other people are 
doing the same and they will be injured by what 
he is doing. It must appear that the person who 
is carriyng on the business in his own name is 
doing it in such a way as to pass off his goods as 
the go )dB of sonieb idv else. A pers m carrying 
on business in his own name wnich also happen 
ed to be the name of the plaintiff coulri not be res¬ 
trained from using his own name. [Shadi Lai and 
Martlneau, JJ.) Uberoi Limited Kirpal 
Singh. 56 I. C. 709. 


^^.^^Infringement of— What is-^Damages 
In India a plff can mainiain a suit for infringe 
meiit of a trade mark. Even if he has not nroved 
registration of his trade-mark it is sufficient it it 
is proved that the deft, contemplates commuti-g 
or has threatened to commit an infringemert. In 
a suit lor infringement of trade-mark. 'S n t 
neressarv to prove that any one has been actual y 
Hereived It Is enough to prove that he is likely 
foTe deceived. 34 Cal. 495. 24 Cal 364. Rel ; ^5 
P R 1902 Dist. The Court has to see whether 
thP device used by the delt. is such a coloura le 
imitation of the plff’.s mark as would be calculated 

deceive incautious, ignorant or unwary pur¬ 
chasers 3A Cal. 49^ ; 7 Bom. 584, Foil. [Shah Dm 

A f^rntt-Smith JJ.) Abdul Salam v. Hami- 
and Scott 6 F. L E. 1912 (Supp) : 

nULLA. 16 T fi 116 : 166 F. W R. 1912. 


__ —Infringement of Test. 

The proper test for an inj^unction to restrain 

colourable imitation of trade-marks is whether 

an ordinary purchaser is likely to be misled, i.d.. 

““ ..... 


- Infringement of — Proof of actual 

deception of any person—Misdescription of place. 

In ca-^es of infringement of trade-marks, the 
plff. need not show that deft’s colourable imitation 
of plff’s mark did actually deceive any person or 
persons. Where it is clear that traders in rose¬ 
water used the words ‘ Ghazipore rose-water.” 

as descriptive merely of a good kind of such 
water. Held, that people buying such goods do 
not set any particular value upon their coming 
from the particular place to which they are ascri¬ 
bed and such misdescriptions noi being calculated 
to deceive any one, does not disentitle the plff. to 
the relief which he might otherwise have obtained, 
{Fox, C. J. and Parlett, J) B.\lladIN and 
Alladin Firm v, Pura^mal Balbehari Lall 

30 I. C. 633 : 8 Bur L. T. 113. 

- Infringement of — Onus. 

If the accused passes his own inferior goods 
as superior gcods of another by affixing that 
other’s trade-mark to his own goods, the latter 
must prove the reputation of his goods. But if the 
accused puts the name of the other on the goods 
of the accused, the other need not prove the 
reputation, Mere affixing of name to the goods 
can be a good trade-mark : a definite amount of 
lime is not necessary to validate a trade-mark. 
{Pratt, J. C. and Fawcett, A. J C.) DuNB*R v. 
Holl4nd-Bombay Trading Co, 12 8 L. R. 129 : 

50 I. C. 165 : 20 Cr. L. J. 277. 

law Applicable. 

- Law applicable. 

In India, the law of trade-marks is not governed 
bv statute. There is no statutory system of re¬ 
gistration and the rights and liabilities in connec¬ 
tion with trade-marks are determined by refereoce 
to the principles of the C 'mmon Law of England. 
38 Cal. 110 Ref. {Jenkins, C. J and Stephen,J.) 
G. S. Hannah v, Jagannath & Co. 42 Cal. 262 : 

27 I C. 483 : 19 C, W. N. 1. 

Trade name, distinction between. 

- Trade name^Disttnction. 

A trade-mark must be some visible concrete 
device or des'gn afi&xed to indicate the manufac¬ 
turer whose property the trade mark is. Distinc¬ 
tion between trade and trade name pointed out. 
{Chitty and Richardson, JJ.) Anath Nath Uey 
V. Emperor. 40 Cal. 281 : 17 C. W. N. 227 : 

18 I. C. 404 : 14 Cr. L. J. 68. 

What is. 

-- What is—A numerical figure. 

A number may be a trade-mark as much as any 
other design. (Sco^i, C. J. and Heaton, J.) 
Maphavsee Dhakamsey Mfg. Co., Ltd,, v. 
Central Inda Spinning and Weaving Co. Ltd 
41 Bom 49 : 34 t. C. 629 : 18 Bom. L R. 206. 

- What is — Property—Mature of. 

In a trade-mark there can be no property in 
g-’css, apart trom goods of which it has become 
the symbol. (Sco^f. C. /.) West End Watch Co. 
V. Beran Watch Co. 35 Bom. 426 : 

10 1. C. 805 : IS Bom L. B. 242. 

TRADE NAME. 

- Passing off right as sole importer and 

seller — Misrepresentation. 
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t'.ADE name. 

Where an importer of cycles acquired a trade 
reputation by intsrepre-^enting that they were 
manufactured by a particular company, (which 
was not at all in existence) he is not entitled to 
an injunction restraining others from passing off 
their cycles under the plff's. name. {Sander<;on, 
C J. IVoodroffe and CHaudhurt, J.) Skn v. E. S. 
Oakes. 55 I. C. 660 : 24 C. W. N. 166. 

TBADE USAGE 

See Evidence Act, S. 92. 

TRAMWAYS ACT (XI of 1886). 

- Byc-laws — Break of journey -Fresh ticket. 

A bye-law provided that a tram-car ticket was 
available only for the car and the journey for 
which it was issued. Tneaccused got down at 
an intermediate place and then got into another 
car going to the same destination. Held, that the 
contract of carriage was determined by his own 
act, and that he was rightlv convicted of travel¬ 
ling wnhout a ticket {Farlett, J ) Nga Ba Thin 
V. Kanqoon Eiectric Tramway Co. 

6 Bur. L. T. 193 ; 14 Cr. L. J. 684 : 
21 I C. 164 : 7 L B. B. 53. 


transfer of property. 

TRANSFER OF CASE. 

See C P. C., Ss. 22 to 24. 

TRANSFER OF PROPERTY. 

See also T. P. Act, S» 54. 

——Razinamah and kabuliyat do not always 
amount to. 

Execution of a razinamah and kabuHyat do not 
necessarily amount to a transfer of a property. 
Evidence of the conduct of parties may prove 
that it was not intended to be a transfer.(Moo/tfod, 
C.J and Heaton, 7.) Chandanmal u. Bhaskak 
Waman. 59 1. C. 114 : 22 Bom. L. B. 1079. 

- Restrictions imposed by Legislature and 

those by contract or decree—Distinction between. 

Restriciions are imposed by Legislature on the 
right of free alienation upon considerations of 
public interest but restrictions imposed by parties 
under a contract or by a decree affect none else 
but the parties themselves Inter se so that where 
a decree imposes a restriction upon alienation by 
one party it is a provision for the benefit of the 
other which he can waive by consenting to a 
transfer by the former. 2 O. C. 252. 11. l.C. 527; 
6 O. C. 331. Rel. on. {Bians, J. C. and Lindsay 
A. J. C.) Wazir Mohammad v. Harprasad. 

13 I. C. 613 : 16 0. C. 67. 


TRANSFER OF PROPERTY ACT 

(IV OF 1882.) 


STATUTE INDEX. 


Acceptance of gift. S. 122 
Acceptance, when to be made. S. 122 
Accession, acquired in virtue of transferred own¬ 
ership, S. 63 

Accession, natural, S. 63 
Accession, rights of moitgagor to, S. 63 
Accession to mortgaged property, Ss. 63, 70 
Accession, when separable, S. 63 
Accumulation; dircctlnn for, S. 18 

Acquirement of vested interest by unborn person. 
S. 20 

“Actionable claim’’ defined. S. 3 
Actionable claim, liability of transferee of, S. 132 
Actionable claim, "otice of transfer of, S. 131 
Actionable claims, transfers of Ss. 130—137 (Ch 
VIII) ' 

Actionable claim, transfer of, S. 130 
Acts, amended by the Act, S. 4 
Agent, service or tender on or to, S. 102 
Ag-iculUiral purposes, exempti m for. S, 117 

Alienation, condition making interest determi 
nable on. S. 12 

Alienation, condition restraining. S, 10 
Anomalous mortgage, S. 58 
Anomalous mortgages. Ss 98—99 
Apportionment. Ss. 37—88 


Apportionment, of benefit of obligation on sever¬ 
ance. S. 37 

Apportionment of periodical payments, S. 36 
Apportionment of rent, S. 36 
Assignment of rights under fire policy, S. 135 
Assigomcat of rights under marine, S. 135 
Assurance, mortgage when to be by, S. 59 
Attachment of mortgaged property, S. 99 
“Attached to the earth" defined, S. 3 
Attempted alienation, condition making interest 
determinable on. S. 12 

Benefit of public, transfer in perpetuity for, S. 17 
Benefit of utiborn person, transfer of, S. 13 
Hona fide holders under defective title. S. 61 
Bona fide paid rents. S. 50 
Buddhist law, not affected by the Act, S. 2 
Burden, of obligation annexed to ownership but 
not amounting to interest or easement, S. 40 
Burden of obligation imposing restriction on use 
of land, S. 40 
Burdensome gifts, S, 127 
I Buyer, rights, elc. of, S. 55 
Cessation of interest, S. 84 
Chance of heir-apparent may be transferred. S. 6 
Charge bv acts of parties, S. 100 
Charge of one of several Co-mortgagors who re- 
deems, S. 95 
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Charge on proceeds of revenue-sale, S 73 
Charges. Ss. 58—104 (Ch. IV.) 

Charges by act of parties, S 100 

Charges, extinction of. Ss. 100, 101 
Charges of operation of law, S. 100 
Circumstance's, to transfer. S. 38 
Claim, actionable, liability f t ansferee of, S, 132 
Claim, actionable, notice of transfer of, S. 132 
Claim, actionable, transfer of, S. 130 
Claims, actionable, transfers of, Ss. 130—137 (Ch. 
Vlllt 

Common property, transfer of. by oo-owner. S. 47 

Co-mortgagors, redemption by; S. 95 
Competent persons to transfer, S. 7 
Conditional mortgage, S. 58 
Conditional transfer, S. 25 

Cond'tional transfer to one person coupled with 
transaction to another on failure of, prior dis¬ 
position S. 27 
Condition, invalid, S. 32 

Condition, making interest determinable on in¬ 
solvency etc. S. 12 

Condition restraining alienation. S. 10 
Conditions in restraint of alienation. S. 10 
Conditions, in restraint of enj-^yment, S, II 
Conditions precedent, fulfilment of, S. 26 
Condit on, subsequent fulfilment of, S. 29 
Condition that transfer shall cease, S. 31 
Consideration and transfer, S. 6 
Consideiation, joint transfer for, S. 45 
Con^ideration^ transfer by persons having distinct 
interest, S. 46 

Contingent interest. S. 2l 
Contingent interest differs from, S. 21 
Cont agent interest, what is S, 21 . 

Contract Act and Transfer oi Property Act. S. 4 
Contract Act, not affected by the Act. S. 3 
Contract and transfer, difference between, S, 5 

Contracts, enactments, relating to, S. 4 
Contracts, implied, by m- rtgagor, S. 64 
Contribution differs from marshalling. Ss. 81, 82 
Contributii.n, how enfoiced, S. 82 
Co"tribution and marsha)ling, S 81 
Oontnbuiion to mortgage d^bt. S. 82 
Contribution, when can be claimed. S. 82 
Contribution, whether it creates a charge, S. 82 
Contributory mortgage S. 58 

Co-owner, right of, S. 44 * * r r 

Co owner’s share in common property, transfer oi. 

Co-owner, transfer by. S. 44 
‘’Court' in S. 57 explained, S. 67 (exp!). 

Courts of justice, incapacity of. S. 136 

Court to provide for incumbrances and sale free 

from, S 57 

Debentures, saving of, S. 137 

Debt, mortgaged, S 134 

Debtor, warranty of solvency of, S. 133 

Debt, transfer of, S. 8 ^ ^ ^ c ei 

Defective title, bona holders under, S. 51 
Detec’ive title, rents paid under, b, 50 

Definitions, S. 3 

Deposit in Court, Ss. 83 

Deposit of money due on mortgage, b. 83 

Determination of lease, ?. Ill 

Direction for accumulation. S. 18 

Discharge of incumbrat ccs on sale, S. 57 

Disposition ulterior, S 29 

Disqualified person, gu^ to, S. 127 

Distinct interests, S. 40 


commences. 


Donatio mortis causa and Mahommedan law, 
S. 129. 

Donatio merits causa, not governed by the Act, 
S. 128 

Donee, acceptance by, S. 128 
Donee, universal S. 128 

Duration of certain leases in absence of written 
contract, etc-, S. 106 

Duration of lease for a year, S. 110 
Easement cannot be transferred, S. 6 
Effect of holding over, S. Il6 
Effect of invalid direction. S. 18 
Effect of surrender and forfeiture on under-lease. 
S. 115 

Election, S. 35 
Election, effect of, S. 35 
Election in case of Hindu Wills, S. 35 
Election in case of minor, S. 35 
Election, period for, S. 35 
Election, principle of, S. 35 
Election, what is, S. 35 
E’ertion, when necessary, S. 35 
Enactments relating to contracts, S. 4 
Enactments, repealed, S. 2 & Sch. I 
Endeavour, to transfer. S. 12 
English mortgage, S. 68 

Estoppel, in case of transfer by ostensible owner. 
S. 41 

"Exchange” defined, S. 118 
Exchange of money, S 121 
Exchanges, Ss. 118—120 (Ch. VI) 

Exchange, thing received in, S. 119 
Exclusion of day on which term commences, 
S. 110 

Exemption of leases for agricultural purposes^ 
S. 117 

Existing pronerty, gift of. S. 124 
Extent of the Act. S. 1 
Extinction of charges, S. 101 
Extinguishment of charges, S. 101 
Failure of prior disposition, S. 27 
Failure of prior transfer, transfer to take effect 
on, S. 16 

Fetters on redemption, S. 60 

Fire-policy of insurance, assignment. S. 135 

Fire policy of insurance,transfer, of S. 130 (ezeep.) 

Fore-closer and sale, Ss, 86 to 90 

Fore-closer, right to, by mortgagee, S. 67 

Foreclosure, suits for, Ss. 85—96 

Forfeiture for non*payment of rent, S. 114 

Forfeiture on under lease. S, ll5 

Forfeiture, waiver of, S. 112 

Fraudulent transfer, S. 53 

Fulfilment of conditions precedent, S. 26 ' 

Fulfilment of condition Subsequent, S. 29 

Future interest, Ss. 13, 14 

Future property, gift of, S. 124 

Gift, acceptance of, S. 122 

Gift and failure of consideration, S. 126 

"Gift” defined, S. 122 

Gift of existing property, S. 124 

Gift of future property, S. 124 

Gift of immoveable property, S. 123 

Gilt of moveable property, S. 123 

Gift, onerous, to disqualified person, S. 127 

Gilt, revocation of, S. 126 

Gifts, Ss 122—129 (Ch. VII) 

Gifts onerous. S. 127 
Gift, suspension of, S 126 
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Gi<t to several of who n, one docs not accept 
S. 125 

Gift, transfer of, S. 123 
Gift, when valid, S. 122 
Gitt. when void. S. 122 
Hit^h Courr, power to make rules, S. 104 
Hindu law, not adecled by the Act, S. 2 
Holding over, S. 116 
‘ Immoveable property,’ defined, S. 3 
Immov'cable property, gift, S. 123 
Immoveable property, leases of. Ss. 105—117 (Ch. 
VI 

Immoveable property, mortgages of. Ss. 58 — 104 
(Ch. IV.) 

Immoveable property, transfer of. Ss. 38—63 
Implied contract^ by mortgagor, S. 64 

Imposine restriction, S. 40 
Impossibility of perfor «ance. S. 26 

Improvements made by bona fide holders under 
defective titles, S. 51 

Incapacity of efificers connected with courts of 
justice. S. 136 

Incompeteut person, notice to, S. 103 
Incumbrances on sale, discharge of. S 56 

Incumbrances, sale free from, S. 67 
Insolvency, coi ditijo making interest determi¬ 
nable on, S. 12 

** Instrument ■' defined. S. 3 
Instruments, saving of, S. 137 
“Iiisurticient secufiiy” in S. 66 explained. S. 66 
(expl) 

Insurance poUcy, transfer of, S. 130. (C'cep.) 
Insurance policy of, assignment of, S. 136 
Interest, cessati m of, S. 84 
Interest contingent, S 21 

Interest in property, transfer of. S. 6 
Interest vested, s 19 
Invalid condition, S 32 
Invalid direction, effect of, S. 18 

Inv luntary alienation. S. 12 

Involiintarv transfer. S. 10 

Joint t'anslcr lor consideration, S. 45 

"Lease" defined. S. 105 

Lease, determination o', S. Ill 
Lease, duration of, S. 110 
Lease, mortgaged renewal of. Ss. 64, 71 
Lease, option to determine, S. 110 
Lea es duration of, S. 106 

Leases for agricultiir.al ^mrposcs, S. U7 
Leases, how made, S. 107 

Leases of immoveable property, Ss. 105—117 
(Ch. V.) 

"Lessee" defined, S. 106 
Lessee, liabilities of. S 108 (B) 

Lessee, rights of, S. 108 (B) 

Lessee, rights, etc . of S. 108 

"Lessor" defined, S 105 

Lessor, rights, etc. of. Ss. 108, 108, (A) 

Lessor’s transferee, rights of, S. 109 
Liabilities and rights of buyer and seller, S. 55, 
108(B) 

Liabilites of lessee, S, 108 
Liabilities of less r, Ss. 108, 108 (A) 

Liabilities of mo'tgagec. Ss 66—77 
Lubililies of morigagee in posacBsion. S. 76 
Liabilities of moitgagor, Ss 60—66 


Liabilities of parties, S. 120 

Liability of transferee of actionable claim, S. 132 

Lis Pendens, S. 52 

Lis Pendens, competent court on, S. 52 
Lis Pendens, contentious suit, S. 52 
Lis Pendens, effect of registration, S. 52 
Lis Pendens, involuntary transfer. S. 52 
Lis Pendens, principle, S. 62 

Lis Pendens, rules as to, S. 52 
Lis Pendens, subject matter, S. 52 
Living persons, S. 5 

Loss, occasioned by mortgagee's d«=‘fault, S. 77 
Maintenance, right enforceable against. S. 39 
Maimenance, right to, does not create charge, 

S. 39 

Maintenance, transfer in defeasance of, right of, 

S. 39 

Management of mortgaged pr 'perty, S. 72 
Marine, transfer of, S. 130, (excep.i 
Marshalling and contribution. Ss. 81—82 
Marshalling differs from contribution, Ss. 81, 82 
Mar>halling, principle. S 81 
Marshalling securities. S. 81 
Ma’-shalling. rules as to. S. 81 
Mercantile document of title to goods, S. 137 
‘Mercantile document of title to goods" in S. 137 
explained, S. 137, (expl.) 

Mere right t«^ sue cann be transferred. S. 6 
Mesne mortgagee, rights of, against prior and 
subsequent mortgagee, S. 75 

Minor a’d transfer, S. 7 

Money deposited by mortgager, s 83 

Money deposited by mortgagor, right to, S. 83 

Moncv due on mortgage, deposit of. S. 83 

M mev, exchange of, S. 121 

Mortgage, ana iialous, S. 68 

Mortgage by conditional sale, S. 58 

Moitgage contributory, S. 58 

Moitgage debt, c ntribuiion to, S. 82 
Mortgaged debt S. 

"M irtgage de d ’ defined. S. 58 
"M *rtgagee" defined, S. 68 
Mortgage, English, S, 58 

Mortgagee, subsequent nght to pay off, to prior 
mortgagee, S 74 

"Mortgage inonev’* defined, S. 58 
Mortgage, what is, S. 58 
Mong •ge" defined, S. 58 
Mortgaged lease, renewal of. Ss, 64, 71 
Mortgaged prop>ert , accession to, Ss.63. 70 
Mortgaged property, attachment of S 99 

Mortgagee in posse^sio >, liabilities of, S. 76 
Mortgagee in p 'SsC'^sion rig'Ms nf. S 72 
Mortgagee, prior postponement of, S. 78 
Mortgagee, prior right against, S 75 
Mortgagee, prior to be paid off by subsequent 
mortgagee, 74 

M 'Ttgagcc. righ's and liabiPties of, Ss. 67- 77 
Mortgigeo’s default, loss occasioned bv. S. 77 
Mongaeee. subsequent rights against, S. 76 
M ntiiage, kinds o*, S. 58 
I Mortgage, moncv due on. S. R3 
i M iTteage-monev, ri^’ht t-^ sue for, S. 68 
Mortgage not de-icribed in S 58, S, 98 
Mortgages, anomalous, S. 98 
' Mortgage, simple. S. 58 

j Mortgages of im noveable property and charges, 
S3 58 -104 {Ch. IV.) 

Mortgages, priority in, S 77 
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Mortgage, sub mortgage, S. 58 
Mortgage to secure uncertain amnuot, when mazt' 
mum is expressed. S. 79 
Mortgage, usufructuary, S. 58 
Mortgage, when to be by assurance, S. 59 
“Mortgagor”, defined, S. 58 
Mortgagor, right, deposited monev, S. 83 
Mortgagor's implied contracts, S. 64 
Mortgagor’s rights and liabilities, Ss. 60—66 
Mortgagor, waste by, S. 66 
Moveable property, gift of. S 123 
Muhammadan law and donatio mortis causa, 

S. 129 

Muhammadan law not affected by the Act. S. 2 
Negotiable instruments, saving of, S. 137 
Non-payment of rent, S. 114 
Notice and tender. Ss 102, 104 
Notice, etc., to or by person incompetent to con¬ 
tract. S. 103 

“Notice of a fact" explained S 
Notice of transfer of an actionable wrong, S. 131 
Notice to be in writing, signed, S. 131 
Notice to quit, S 113 

Obligation on severance, aooortionment of , S. 37 
Officers connected with courts of justice, incapa¬ 
city, S. 136 

Onerous gift, law as to, S. 127 

Onerous gifts, S. 127 
Onerous gift to disqualified person, S. 127 
Operation of Transfer, S. 8 
Option to determine lease, S. 110 
Oral Transfer. S. 9 
Onensible owner, transfer by. S. 41 
Parties, rights, etc., of, S. 120 
Party deprived of thing received in exchange, 

S. 119 

Pensions, when not transferable, S. 6 
Performance of act. time being soectfied. S. 34 
periodical payment, apportionment of, S. 36 
perpetuity, charities not affected bv, S. 14 
Perpetuity, covenant void for, S. 14 
perpetuity for benefit of public, transfer in, S. 17 
Perpetuity, Hindu law as to, S. 14 
Perpetuity, rule against, S. 14 
Person, authorised, transfer by, S. 38 
Persons as survive at some period not specified. 

transfer to, S. 24 

Persons, competent to contract, S. 7 
persons, competent to transfer, S, 7 
Persons having distinct interest, transfer by, S. 4b 
Person, incompetent to contract, notice, etc., to. 

S. 103 ... 

Persons, who subsequently acquire interest, 

transfer by, S. 43 . e 

policy of insurance, assignment of. 
policy of insurance, transfer of. S. 130 (excep.) 
Policy, transferee’s right under. S-49 
postponement of prior mortgagee, S. 78 
power of sale in S^69 

power of sale, when valid S. 69 
Power to deposit in court money due on 

gage, S. 88 
Power to make rules, S. 104 ^ 

precedent conditions, fulfilment of, S. 26 
preliminary, Ss. 1— 4(ch. ^ 

“premium” defined, S. 105 

invauauyo. 

ulterior disposition, S. 

Priority. Ss. 78—80 

C D— VOL. IV 105 


mort- 


Priority in mortgagees, S. 77 
Prioritv of rights created by transfer, S, 48 
Priority, rules as to, Ss 77—80 
'‘rior mortgagee, postponement of. S. 78 
Prior mortg^igee. rights again‘?t. S. 75 
Prior mortgagee to be paid by subsequent mort¬ 
gagee S. 74 

Prior transfer, transfer to take effect on failure 
of, S. 16 

Proceeds of revenue-sale, charge on S. 73 
Properties, separately mortgaged, right to 
redeem, S. ^1 

Properties, subject to common charge, sale of, 
S. 56 

“Property”. S 5. 

Property pending suit thereto, transfer of, S. 52 
Property, mortgaged, accession to Ss. 63, 70 
Property subject to prior mortgage sale of Ss. 96 
& 97. 

P'-opertv, which can be transferred, S. 6 
Property which cannot be transferred, S. 6 
Provision bv Court for incumbrances and sale 
free from, S. 67 

Pnbl’c office cannot ba transferred. S. 6 
Recovery of possession by usufructuary mortgagor 
S. 62 

Redemotion, S'!. 60 , 91—95. 

Redemption, before date fixed. S. 60 
ReHempti-m bv co-mortgagers, S. 95 
Redemption by usufructary mortgagor, S. 62 
Reden^ption, fetters on, S. 60 

Redemption of portion of mortgaged property, 
S. 60 

Redemption, reasonable time for. S. 60 
Redemption, rights to, when extinguished, S. 60 
Redemption, «uit. S 60 
Redemotion, suit for, S. 91 
Redempt’oti, suits fo»‘. Ss. 85-96 
Redemption, wfiat is. S 60 
Redemption, when, S. 60 
Re-entry, right of, when transferable, S. 6 
“Registered” defined, S. 3 
Registration Act, affected bv the Act. S. 1 
Registration Act and Transfer of Property Act, 
S. 4 

Registration is notice, S. 3 

Relief against for forfeiture for non-payment of 
rent. S. 114 

Renewal of mortgaged lease. Ss 64, 71 
Rent, bona-fide paid to holder under defective 
ti'le. S, 50 

“Rent” defined. S, 105 

Rent, non-pavment of, S. 114 
Reneal of enactments, S. 2 and Sch. I 
Repeal of Sections 86 to 90 by C.P. Code. S. 86- 
90 

Repeal of S, 92 to 94 bv C.P. Code, Ss. 92—94 
Restraint in a transfer. S. 11 
Restraint in leas'', S, 12 
Rest'-aint, involuniarv alienation, S. 10 
Restraint of al'cnation, conditions as to, S. 10 
Restriction, on enfoyment of '^roperty. S 11 
Restrictions repugnant to interest created, S 11 
Restrictive conditio-'S, Ss. 10, U and 12 
Revenue-=ale, charge on proceeds on. S. 73 
Revocation of gift. S 126 
Right of mortgagor to redeem. S. 60 
Right of party deprived of thing received in ex¬ 
change, S. 119 
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Kigbt of prior mortgagee. S. 74 
Right of re-entry may be transferred, S. 6 
Right of subsequent mortgagee to pay off prior 
mortgagee. S. 74 

Right of transferee* policy under, S. 49 
Right of usufructuary mortgagor to recover 
possession, S. 62 

Rights and liabilities of buyer and seller. S. 55 
Rights and liabilities of lessor, S. 108 (A) 

Rights and liabilities of mortgagee. Ss. 67—77 
Rights and liabilities of mortgagor, Ss. 60—66 
Rights created by transfer, priority of. S. 48 
Rights, etc., of lessor and lessee, S. 108 
Rights of co'owncr. S. 44 
Rights of lessee, S. 108 (B) 

Rights of lessor’s transferee, S. 109 
Rights of mesne mortgagee against prior and sub¬ 
sequent mortgagee. S. 75 

Rights of mortgagee in possession, S. 72 
Rights of parlies. S. 120 
Rights on redemption. S. 6l 
Rights under marine, assignment of S 135 
Right fo fore-closer or sale. S. 67 
Right to money deposited by mortgagor S. 83 
Right to redeem one of two properties separately 
mortgaged, S. 61 

Right to sue for mortgage money. S. 68 
Rule, against perpetuity. S. 14 
Rules as (o priority, Ss. 77—80 
Sale and fore-closer, Ss. 86 to 90 
“Sale’’, defined, S, 64 
Sale, discharge of incumbrances on, S. 57 
Sale free from incumbrances, S. 57 
Sale how made, S. 54 

Sale of one of two properties, subject to a com 
mon charge. S. 56 

Sale of property subject to prior mortgage, Ss. 96 
and 97 

Sale, right to, by mortgagee, S. 67 
Sales of immoveable Property, Ss. 54—57 (Ch. Ill) 
Sale, suits for. Ss. 85—96 
Saving of donatio mof'hs causa^ S. 129 
Saving of negotiable instruments, etc. S. 137 
Securing uncertain amount when maximum is 
fixed, S. 79 

Securities, marshalling, S. 80 
Seller, rights etc., of, S. 55 
Service on agent, S. 102 
Service to agent, S. 102 
Shares, saving of, S. 137 
Simple mortgage, S. 58 
Solvency debtor, warranty of, S. 133 
Specified uncertain event, tranifcr contingent on 
happening of, S. 23 
Stipends, cannot be transferred, S. 6 
• Stocks, saving of, S. 137 
Sub mortgage, S. 58 

Subsequent C'-'iidition, fulfilment of, S. 29 
Subsequent mortgagee, rights against, S. 75 
Subsequent mortgagee to pay off prior mortgage, 
S. 74 

Suit for redemption. S. 91 

Suit, mere right of, S 6 

Suits for foreclosure. Sale, etc . Ss ^ 5 —96 

Surrender on under-lease, S. 11 5 

Surviving, S. 24 

Suspension of gift, S. 126 

Tacking, abolished, S. 80 

Tacking differs from consolidation, S. 80 

Tacking, how far allowed, S. 80 

Tacking, rules as to, S. 80 


Tender and notice, Ss, 102—104 
Tender on agent. S. 102 
Tender to agent, S. 102 
Thing received in exchange, S. 119 
Title, defective, bona-fide holders under, S. 5l 
Title, defective, rents paid under, S. 50 
Title of the Act. S 1 
Transfer and consideration, S. 6 
Transfer and unlawful object, S. 6 
Transfer by co-owner of share in common pro¬ 
perty, S. 47 

Transfer by ostensible owner, S. 41 
Transfer by person authorised, S. 38 
Transfer by person having authority to revoke- 
former transfer. S. 42 

Transfer by unauthorised persons. S. 43 
Transfer, conditional, S. 26 

Transfer conditional on performance of act, time 
being specified. S, 34 

Transfer, conditional to one person, coupled with 
transfer to another nn failure of prior dispoei- 
tion. S. 28 

Transfer, contingent on happening of a specified 
uncertain event. S. 23 
Transferee, lessor's, rights of. S. 109 
Transferee of actionable claim, liability of, S. 132 
Transferee’s right under policy. S. 49 
Transfer for consideration by persons having 
distinct interests, S. 46 

Transfer for the benefit of woman, S. 10 
Transfer, fraudulent, S. 53 (ch. Ill) 

Transfer in perpetuity lor benefit of public, S. 17 
Transfer, joint, for consideration, S. 45 ^ 

Transfer must be absolute, S. 12 
Transfer of actionable claim S. 130 
Transfer of actionable wrong, notice of, S. 131 
Transicr of benefit of unborn person, S. 13 
Transfer of debt, S 8 

Transfer of fire-policy of insurance, S. 130 
(excep.) 

Transfer of gift, S. 123 

Transfer of immoveable property. Ss. 38—6S 
Transfer of marine, S. 130 (excep.) 

Transfer of one co-owner S. 44 
Transfer o( Property Act and Contract Act, S. 4 
“Transfer of Property’ defined, S. 5 
Transfer of property, pending suit, relating 
thereto, S. 52 

Transfer, of what, S. 6 
Transfer, operation of, S. 8 
Transicr, oral, ?. 9 

Transferred ownership, accession to, S. 63 
Transfers of actionable claims, Ss. 130—137 
(ch. VIII) 

Transfer to class, some of whom come under 
Ss. 13» 14 and 15 

Transfer to men her of class, who attain a parti¬ 
cular age, S. 22 

Transfer to such of certain persons as sutviv® at 
some period not specified S. 24 
Transfer to lake effect on failure of prior trans¬ 
fer, S. 16 

Transfer, to unborn persons, S. 8 
Transfer, to whom, S. 5 
Transfer, ulterior, S. 28 

Transfer, when third I'Crson is entitled to main- 
tcnancc, S. 39 

Transfer, who cannot, S. 7 
Ulterior disposition, S. 29 
Ulterior disposition, validity, S. 30 
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Ulterior transfer. S. 28 
Unauthorised persons, transfer, S. 43 
Unborn persons, transfer to. S. 8 
Unborn person, transfer of benefit of, S. 13 
Uncertain event, transfer, contingent on happen¬ 
ing of, S. 23. 

Under-lease, surrender &c on. 3. 115 
Universal donee, S. 128 
Unlawful object and transfer, S. 6 
Usufructuary mortgage S. 58 
Usufructuary mortgagor’s right to recover posses¬ 
sion, S. 62 
Valid gift. S. 122 

Validity of ulterior disposition, S 30 
Vendor, rights, ect of, S. 55 
Vested interest, S. 19 

Vested interest differs from contingent, S. 20 
Vested interest in possession, 8. 20 
Vested interest is transferable, S. 19 


Vested interest on transfer. S. 20 
Vested interest, what is. S 20 
Vested interest, when defeated, S. 20 
Void conditions in transfers, S. 25 
Void gift, S. 122 
Waiver of forfeiture, S. 112 
Waiver of notice to quit, S. 113 
Warranty of solvency debtor, S. 133 
Waste by mortgagor in possession. S. 66 
What may be tran-ferred, S. 6 
What may not be transferred. S. 6 
When gift may be revoked, S. 126 
When gift may be suspended. S, 126 
When unborn person acquires vested interest, ott 
benefit, S. 20 
Who can transfer, S 7 
Who may sue for redemption. 8. 91 
Writing expressly required, S. 9 
Writing, when required on transferred, S. 9 


TBAKSFBB of PEOPEBTY act (IV OF 1882.) 


TKANSFEB OF PROPEETY ACT (IV OF 1882). 


_ Applicability— Sale before T. P. Aoi— 

Writing unnecessary—Oral salt valid. 

No writing was necessary to validate a sale 
before the Transfer of Property Act {Lord 
Shaw ) Mahomed Musa v. Aghope Kumar 

42 Cal. 801 : 42 I A. 1 : 17 Bom. L. E. 420 

21 CL.J. 231 

28 M.L.J. 548 ; 19 C.W.N. 250 
13 A L J. 229 : 17 M.L.T. 143 : 2 L.W. 258 
28 I.C. 930 ; (1915/ M.W.N. 621 (P.C.) 

_ Retrospeotive effect. 

Where a right to make an application for fore¬ 
closure under Regulation. (XVII of 1806) been 
extinguished by efflux of time, the T. P. Act d. es 
not revive it. (Banerjee, J.) Shyam Chandra 
Singh v. Baldeo, 17 I C. 467 i 10 A L.J. 522. 

___ Applicability—Land with houses and 

fruit bearing trees. , ^ , 

The fact that a portion of a holding used loi 

residential purposes is planted with fruit bearing 
trees does not alter the character of the holding 
and the case is governed by the T. P. Act and not 
the Bengal Tenancy Act. [Walmsley and Cuming, 
JJ) SRIMATI Sasibala Debi V. Srimati Amala 
QEB, 66 I.C. 61 : 25 C.W.N. 378. 


•Applicability—Easements. 


The Act does not Apply to easements. {Chatter* 
jee and Richardson. JJ-) Sital Chandra 
Choudhury V. Allen J. Delanney. 34 I.C. 450 . 

__ ''Herein" ^Construction, 

"Herein” means in that section ” and not ” in 
the Transfer of Property Act. {Coxe. J.) Naba 
Krishna Pal v. Mohit Kali Debi. 9 I. C. 840. 

_ Applicability to the Punjab as regards 

^The^priBciples of the Transfer of Property Act 
certainly apply to the Punjab but tn order to take 
advantage of the provisions of the Act it is neces¬ 
sary to show that a principle has been transgress- 
ed L opposed to the non-observances of pres- 


- ’Applicability to the Punjab. 

Such seciions of the Act as lay down prii'Ciples 
of law consonant with the principles of equity, 
justice and good conscience sh(-uld be followed 
by the Courts of the Punjab. S 114 embodies such 
a principle {Fenton, F, C.) Aziz-i d-din v, 
Bhagwan Das. 17 I.C. 991 : 6 P.E 1912 Eev : 

36 P L B. 1913. 

-r Mortgage — Redemption—Mortgagee be¬ 
coming a part owner—Form of decree. 

Although it is true that the appcllarts mortga¬ 
gees have no right to reiain pcssession after the 
tender and should be made accountable on that 
basis, having regard to practical conveniei.ee and 
the scheme of the Transfer of Property Act the 
proper course in a case where mortgagee has 
become an owner of some of the suit properties 
would be to determine the amount of the mort¬ 
gage-debt for which the properties purchased by 
the appellants are liable and to finally settle the 
questions arising between the parties so as to 
obviate the necessify lor a fresh suit. {Krishnan 
and Venkaiasubba Rao. JJ.) Tadepalle Subba 
Rao Garu V- Sri Balusu Buchi SapvarayadU. 
44 M.L.J. 584 : 18 L.W. 61 : (1923) M.W.N. 633 : 

1923 M. 533. 

- Applicability only to transfer infer vivos. 

Per Knmaraswann Sastry, J: —The T. P. Act 
applies only to alienation inter vivos and has no 
application to disposal of property by will, 
{'^chwabe, C.J., Coutts Trotter and Kumaraswamy 
Sastri, JJ.) Raja OF Badrachatamv Venkatdri 
Appa Rao 43 M.L.J. 486 : (1922. M.W N 532: 

16 L W. 369 : 31 M L.T 221 : 

46 M. 190 : 1922 Mad. 467 (H.C.) 

- Sale by mortgagor—Title of purchaser. 

A bona Hde purchaser of hypothecated good® 
without notice of the encumbrance takes the good® 
free of the encumbrance. {Phillips and Kumara' 
swami Sastri. //.) Speeram v. Venkat Ramiah* 
43 Mad. 69 : 36 M.L.J. 450 : 8 L.W. 617 : 
(19181 M.W.N. 718 : 47 I.C. 976 : 24 M. L T. 464. 

- Not exhaustive^ Transfer by award. , 

The T. P. Act is not exhaustive of all medes of 
transfer and does not deal with transfer by an 
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award. If a transfer of property does not come 
wtthin the special mode^ discussed in ihe Act, the 
conditions as to writing and registration pres¬ 
cribed i herein have no application. [Seshagiri 
Aiyar and l^apier, JJ.) Amir Bibi v. Arokiam. 

45 I.C. 8t3 . 34 M L J. 184. 

- Applicability of, to Bernr. 

Although the Transfer ot Property Act did not 
apply to Berar in 1902 yet tlie principle embodi¬ 
ed in ihat Act would be applicable as princ»ples 
of equity, justice and good conscience. Conse¬ 
quently the Court could extend the time for pay¬ 
ment under a mortgage in ihc exercise of its 
equitable jurisdiction. [Kolwal, A. J C.) Kishan 
Lal V. Abdulla. 1923 Nag 88. 

- Transfer by full owner —How effected. 

A full owner only can transfer either by sale 
or gift and such transfer can only be effected by 
a registered instrument. {Miltra, A. J. C.) 
Udbbhan V. Ranga Rao. 69 1. C. 461 

- - A pplicability. 

Where foreclosure proceedings had been 
taken under Regn., (XVII of I806i, the Transfer 
of Hr iperty Act will not apply to such proceed¬ 
ings. though the year of grace expires only after 
the Transfer of Property Act comes into force. 
{Batten, A. J. C.) Bajirao v. Gulab Singh. 

17 I.C. 141 : 8 N.L.R. 136. 

- —Extinction of — Mortgage — Merger. 

Where a prior mortgagee gets a p’’e emption 
decree against the subsequent mortgagee on the 
ground that the subsequent mortgage is really a 
sale, there is a merger, and he cann A sue for the 
balance. {Kanhatya Lal A J. C.) Akjun Prasad 
V. Laiq Singh. 35 I.C. 845 : 3 0.L.J. 276. 

- Homestead land tenancy -^Presumption 

as to transferability —Long‘Continucd pO'>5cssion 
— Burd'^n of proof. 

Ti e presuinpiion in case of tenancies of home¬ 
stead lands originating prior to the Act is that 
they arc uon-transfcrablc, the burden of proof 
being on the tenant. The exccp'ion is where 
theie has been an erection of pakka buildings on 
a standing by on the part of the laiuhord when 
the tenant spent large sums of money. Mere 
long continued possession cannot give rise to a 
picsumption of translcrabilily. {Mullick and 
K'tngsford, JJ] Amhica Pkasad Singh 
Baldko Lal. 36 I C. 126 : 20 C.W N 1113 : 

1 Pat. L J. 253 : 2 Pat. L.W. 4l7. 

-S. 2— Not retrospective. 

The provisions of tlic T. P. Act arc not retros¬ 
pective, but the principle of S. Ill (gl of the Act 
applies as a rule of justice, equity and good con 
sc'cncc to a lease transaction before the T. P. 
Act, if.ord Phillifnorc ) Maharaja of Jrypore 
V. Kukhmini Pattamahadevi. 

42 Had. 689 ; 7 A.L.J 552 : 
29 C.L.J. 628; 50 I.C, 631: 21 Bom. L.R. 655 : 
(1919< M W.N. 271 : 23 C.W.N 889 : 
26 M L.T. 16: 10 L.W. 381 ; 36 M.L.J. 643. (P.C.) 

-Ss, 9 and 9 -Writing - Usufructuary 

mo* tgage—Before the T. P. Act, 

For a usufructuary morigage in the mufassnl 
executed before the T. P. Act, writing is not 


TRANSFER OF PROPERTY ACT (IV OF 1882), 6.2. 

essential. The delivery of possession is sufficient. 
(Mr. Arneer Ali) Ahmed Raza v Abid Hussain! 
38 All. 494 : 43 I. A 264 ;18 Eom. I. B. 904- 

14 A. L. J. 1099 ; 20 M L T. 447 *• 
24 C. L. J. 504 : 21 C. W. N. 26^ •* 

5 L. W. 163 : 1 Pat L. W. 90 : 
39 I. C. 11 : (1916) 2 M.W.N. 648 (P.C.). 

-Sa. 2, 89 and BO—Mortgage decree before 

the Act. 

The T. p. Act is not applicable to a mortgage 
decree passed before that Act began to operate 
but the instalments payable under which were 
due after it came into force. {Heaton and Shah^ 
JJ ] Hinu Yesu V. Shripad Eaji Garwarb. 

43 Bom. 703 : 62 I. C 466 : 21 Bom. L R. 790. 

-Ss. 2 and 123—Rajinama by Khatidar— 

Registratton. 

A rajinama by a Khatidar of unalienated 
lands, subject to S. 74, Bombay Land Revenue 
Code abandoning his rights to another, subject to 
the payment of revenue need not he regijtered 
under S. 90, Registration Act. (ScoH, C. J. and 
Heaton, J.] Motibhai Jijibhai v. Desaibhai 
Gokalbhai. 41 Bom. 170 : 38 I. C. 838 : 

16 Bom. L. B. 976. 

-S. 2, Cl. h) —Rights of mortgagee. 

The T. P. Act is not a consolidating Act and 
the right of the mortgagee to a general account 
of the moneys due t'^ him under the mortgage is 
saved by S. 2, Cl. (b). (Bakewell 7.) VaRada- 
RAJULU Chetty V. Dhanalakshmi Ammai. 

26 I. C. 184 : 16 U L. T. 365. 

-Ss. 2 (c) and 108 (i)— Lease f>om year to 

year in existence from before 1882- Transfer¬ 
ability — Custom. 

A lease of homestead Und from year to > ear 
created before the passing of the T. P. Act is not 
governed bv the Act and S. 108 (j) does not make 
it transferable absolutely or by sub-lease Such 
leases are transferable bv custom. (tV. R. Chat¬ 
ter jet and Mullick, JJ.) Ananda Mohan Saha v. 
Gobinda Chandra Ray Chowdhury, 

33 I. C. 665 : 20 C. W. N. 388. 

-S. 2 (ci—Lfgn/ relation before the Act 

— Right arising out of. 

In order to be entitled to the benefit of S. 2 
(ci it must be shown that the right, as it exists 
now arise out of a legal relation constituted 
before the Act. [Mookerjee and Beachcrjfl, JJ.) 
DuRGi Nikarini Gobbrdhan Bose. 

20 C. L. J. 448 : 24 I. C. 183 : 19 C. W. N. 525. 

---S 2 (c) and 108 (j) —f/omesUnd land — 

non-tra nsferablc. 

Homestead which is non-transferable is not 
rendered transferable bv the opciation rf S. 108 
(i)oftheT P. Act. (Holmwood-and ^harfuddin^ 

JJ.) Umakanta Saha v. Kashir.xm Bania. 

23 I C. 846. 

-Ss. 2, (c) and lU, (d)-'P.Hni and 

Mokarari interests—Mokarari created before T. 
P —Merger 

Where two interests in a temindari land Patni 
and Mokarari, arc acquired by the same person 
piece-meal at different times and the interests 
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S. 2. 

both vest in him and are kept alive and separate 
there is a merger ol the two under the terms of 
the Transfer ol Property Act, S. Ill, Cl. id); 
the*‘e catj, however, be no merger ^part from the 
above provisions. [Fletcher and Chutierjcc^ JJ>i 
Hirendra Nath DuTT V Hari Mohan Ghose. 

22 I. 0. 966 : 18 C. W. W, 860. 


transfer of property act (IV of 1882), 
S, 3—Immoveable Pioperty. 

-- Ss. 3 and 13o —Actionable claim—Right 

to sue for damages for bt%ach of contract. 

A right to sue for damages for breach of con¬ 
tract is not an actionable claim and cannot be 
transferred. \Kensirigion. C. }. and Chevis, J.) 
jANGLi Mal V. Pioneer Flour Mills. 

106 P. B. 1914 : 27 I. C. 115 ; 242 P. L. R. 1915. 


tion. 


•S. 2 (c) -Mortgage before 1»82— 


No attestation is requited lor a mortgage deed 
executed befoto tne T. P. Act. (O. ^hitticrtee and 
Teunon, JJ.) Jatto Kar v. Mt KUND Ueb. 

39 Cal. 227 : 14 C. L. J. 369 : 
11 1. C. 884 ; 16 C. W. N. 129. 

Ss. 2 (c) and 67 —after the Act. 


When a suit on a mortgage executed beiore the 
passing of the F. P. Act, is nK d after the enact- 
iBint of the T. P. Act, the remedy given by S. 67 
of that Act Could be availed of by l^e parties to 
the document and there is noihing in S 2, Cl. (ci 
to disentitle tne parties irom seeking me rehet. 

11 Cal. 582; 12 Cal. 585, 10 Mad. 129; 13 All. 432; 
6 All. 262 ; 16 Cal. 69 C Foil. The tight to relief 
arising from a ceitatn rela ion existing between 
parties is a matier or adjective law and con>e 
quently the parties are entitled, where a new 
remedy has been provided by a new Act at ihe 
time when the relation subsists t « take advantage 
of that remedy in a Court of Law. il Cal. 582 
and 12 Cal. 583, Foil. [Coulls Trotter and Sesha- 
ttiri Atvar, 77.) Bikkina Kamayya v. Adabala 
SESHAYYA 34 I. C 475 : 3u M. L. J 33(». 

_2 (e)-'Equitable mortgage effected 

before extension of the Act to Burma-Assign - 
me'tl of — Validity^ • * i » 

An equitable mortgage made prior to 1st Ja--. 

1905 can be assigned by deposit in the district' 
alter that date. 4 1. C. 288. Foil. The panics could 

make the mortgage into one bearing compound 

Kmi’' r/?:;, ““T* r 

---S. 3- 

Aetionable Claim. 

Immoveable property. 

Notice. 

Actionable Claim. 

_S 3__ Actionable claim — Insurance 

Asilgnment of moneys due under Life Insur 

nohev by way of charge must be in wramg. 

MULKAJ KHATAN tl. VISHWA. 
[lord Moulton), ^ ^ 

16 Bom L.B. 9 : H ‘62 : 

17 I. C. 627 : 24 M L. J 60* (“ 

_.gg 3 and 133—Actionable claim—Life 

mUy-Charge-Assign^^^^^ 

in an ordinary of tne policy 

ance a debt within the meaning of S. 

moneys which ts a aeoi ^ (Scoff, C. 

3 though coudit^ mulraj. 

/. and Batchelor. J.) ^ 


-Ss. 3. and 130--Actionable claim—Book 

debt is an—Delivery ts necessary. 

A book debt is an actionable claim, and to 
rei del a gilt thereof complete, delivery is not 
necessary. Where a deed purports to assign by 
way of gift a moitgage and book-deb's and is 
unregistered it is inoperative as regards the 
mortgage but is effectual as to the book debts. 
(lVo//j>, C. J and Hughes, J.) Perumal Ammal 
V. PERUMAL Naiker. 44 Mad. i96 : 

13 L. V/. 69 : (1921) M. W. N. 6 : 

61 I. C. 461 : 10 M. L. J. 25. 

-S. 3—Actionable claim—Right to recover 


goods sent or to claim damages therefor does not 
amount to. 

S. 3 of T. P. Act does not warrant a claim to 
recover goods lent or dan ages for to breach of 
contract for failure to return them. It is a mere 
right to sue within S. 6(e) of the Act and is not 
transferable. [Batten, 7. C.) Mt. Nakhola v. 
Kokaya. 1923 N. 61. 

Immoveable property. 

-S. 3 —Immoveable property—Fruit trees. 

Unless it IS proved that the character of fruit 
trees is of growing timber, such trees are immo¬ 
veable property. [Rafique, 7.) Khatwar Chamar 
0. Ram Adhin Upadhia. 17 I. C. 910 : 

10 A. L. J. 516. 

-Ss. 3 and 59 — Immoveable property — 


Standing trees. 

Standing trees are not immoveable property and 
iheref'>re S. 59 has no application to the hypothe¬ 
cation of trees. [Karamat Husain, J.) Mangal 
Sen V. Nauli 9 I. C 478. 

-S. 3— Immoveable property — Trees. 

Trees, other than Iruit trees or other f'^rest 
produce are standing timber and hence fall ui^der 
m veable property ; so a contract to cut such 
trees is rmt a transfer of an interest in immove¬ 
able property [Scott, C. 7. and RaOy 7 ) Ali 
Sahib Baba Diwakarv. Mohidin Sadik Patil. 

12 I. C. 375 : 13 Bom. L. B. 874. 

S. 3—I*^moveable property—Mortgage 

debt. 

A mortgage debt is immoveable property for 
purposes of the T P. Act and for a transfer of 
such a debt where the right, title or interest trans- 
(erred by an instrument in writing exceeds Rs. 
100, registration is necessary, [Richardson and 
Beachcfoft, JJ.) Sakhiuddin Saha v, Sonaulla 
Sarkar. 27 C. L. J. 453 : 45 I. C 986 : 

22 C. W. N. 641. 

-8.3— Immoveable property—Non-proprie¬ 
tary resident of house—Materials of standing 
house—Not moveables — Limitation. 

A non-proprietary resident is the owner of the 
materials of bis house and his rights in them are 
not temporary rights and the house is not move¬ 
able property, and the period of limitation for 
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S. 3—Imwoveable Property. 

reco’^’ery is twelve years. {Martineait^ J.) Shanchi 
Khan v Karam Chand. 

1923 Lab. mo (2). 

• --Ss. 3 and 64— Immoveable Property — 

Mortgage debt. 

A mort|Tij»e debt is not immoveable property 
and its transfer does not require registration. 
(Wallis, J.) Dwaraka Doss v. Danakoti Ammal. 

23 I . C. 129: 15 M. L T. 198. 

— —S. 3— Immoveable property—Doors and 
windows. 

The do*>rs and windows of a house are nor 
moveable property. 11 Cal. 164 ; I3 Mad. 618 ; 14 
Mad. 467. (Sundara Aiyar and Sadastva Aiyar, 
7/.) Ibrahim Sahib v. arumugathayee. 

16 I. c. 877 : 38 Mad. 18. 

--S. 3— Immoveable property — Mortgage 

debt — Attachment. 

A simple mortgage has to be attached as a deb: 
under O. 21. K. 4o and not as immoveable pro¬ 
perly unocr O. 21, H. 54, C. H. Code. 37 Mad. 51 ; 
26 B-)m. 305 , 20 Cal. 805 ; Kel (Kanhaiva Lai 
and Daniels, A.J.Cs.) Shaha Moham.mad Yusuf 
Lachmi Narain. $ 0 L J. 49 : 

60 I. C. 157 ; 21 0. C. 400, 

--Ss. 3 and 88— Immoveable property — 

Royalty — Lommi>sion — Interest tn immoveable 
properly — Mortgage — Attestation. 

Huyalty is in reality tlie price paid for a por¬ 
tion of the soil, die payment whereof is di-tribut- 
cd over a number of years. An interest m a 
rojaliy is not an interest in immoveable propeity 
and a mortgage of the interest docs not require 
attesiaii'n. [Das and Adami, 77.) Krishna 
K iSHORE Auhikary V. The Kusunda Nyadi 
Collieries. Ltd. 1922 P. 36 

-8. 3— Immoveable property — fishery 

right. 

Exclusive fishery rights do not give occupancy 
right but where part of a holding is under water, 
occupancy right in the entire holding may be ac¬ 
quired. (H. A’. Mullick and Ross, 77.) Messrs 
Henry Hill & Co. v. Sheo Kaj Hay. 

3 P. L. T. 63 : 1922 Pat 195 : 1922 P. 9. 

- S. 8— Im moveable property — Trees. 

A claim for possession of trees is a claim to an 
interest in iinmoveabtc properly. [Contis and 
Maepherson, 77.) Beni Prasad v. Sukaj Singh 

63 I. C. 264 : 2 Pat. L. T. 622. 

Notice. 

-Sa. 3 and 79— Molice — Absenre of enquiry. 

If a mortgagee taking a mortgage in a place 
where he knows that mortgages by deposit of 
title deeds are legal and usual docs not ascertain 
whether the title d''eds were already pledged, his 
failure so to ascertain is such abstention from an 
cnquiiy which he ouglit to have made or such 
negligence as to infer notice in terms of section 3. 
(Lord Dunedin) The iMPEHiAL Bank of 
India v. U Kaihayw Thu Co. Ltd, 

1 Bang 637 : 21 A.L. J. 784 : 
25 Bom. L. R. 1279 : 9 0. and A L. R 937 : 

S3 M. L. r. 395 : 

2 Bur. L. J. 254 :60 I. A. 283 : 
45 M. L. J. 506 : (1923) M. W. N. 609 : 

1923 P. C. 211 (P. C.). 


transfer of property act (IV OF 1882)’ 

S. 3 — Notice. 

— -- S. 3— Notice — Registration. 

A mortgagor effected certain alienations by re¬ 
gistered instruments after a decree in 1898 but 
before a sale by him to another with the permis¬ 
sion of the Court in 1905 : hcld^ that the registra¬ 
tion was sufficient notice against the purchaser of 
1905. [Richards, C, 7. and Bancrjee, J.) Adauki 
TeLI v. Motijay. 16 1. C. 102 ; 

9 A. L. Ji 759. 

-S. 3— Notice — Attestation is not notice of 

contents. 

An attesting witness need not as such be consi¬ 
dered as being aware of the contents of the docu¬ 
ments he attests. [Maclfod^ C. 7. and Crump, 7.) 
Talak Chand Bheraji v. Atmaram Keshav 
Vaidya. 

25 Bom, L. R 818 ; 1924 Bom. 56. 

-S. 3 — Notice —Registration. 

Registration of a document is not invariably 
sufficient to fix a man with notice. If the property 
affected by the registration is referred to in the 
index register then a person affected by it may be 
said to have constructive notice of it. [Maclcod, 
C. 7. and Heaton, J.) Govardhandas v. Mohan- 
LAL 22 Bom. L. R. 1158 : 59 I. C. 506 : 

45 B. 170. 

-S 3— Notice — Registration —Search in 

registry. 

Registration by itself does not amount lo notice 
in Bengal. The making of a search at the registry 
for a document docs not raise an inferential pre¬ 
sumption of notite in any case under S. 3 of the 
T. P. Act and it is open to a party making the 
search to show that in fact he had no notice. 16 
1. C. 618 Expl. [Holmxvood and Imam, 77) Nan- 
DA Lal Roy v. Abuul Aziz, 

34 I.C. 115 ; 43 Cal. 1052. 

-S. 3— Notice — Construe live — Involuntary 

sale — Doctrine, if applicable. 

Where a purchaser should and could have 
ascertained bclorc his purchase the true state of 
affairs as to the charge upon the property pur¬ 
chased by him, be is in the same position as if 
he had made such inquiry and the purchasers 
from him are in no higher position, if thev could 
have, bv enquiry, before they acquired title, as¬ 
certained the fact, but to a pufchaser acquiring 
title under an involuntary alienation constructive 
notice cannot be imputed to the same extent as 
to a private purchaser. A purchaser without 
notice from a person who had notice is protect¬ 
ed. A purchaser with notice may shelter him¬ 
self under the title of the person from whom he 
purchased it the latter could successfully raise 
the dclcnce of want of notice. [Mookerjee and 
Brachcroft, 77.) Akshoy Kumar Bankkjre 7'. 
Corporation of Calcutta. 42 Cal. 625 : 

19 C. W. N. 37 : 27 I. C . 261 ; 21 C. L. J. 177. 

-S. 3— Notice —7Vrms of lease. 

Notice of a lease is notice as to its terms, [Flet' 
chcr and Chatterfec. Jj.) Bengal Coal Co , Ltd 
i». Kajendra Lal Mitra. 21 1. C. 920 : 

18 C. W. N. 420. 

— -S. 3— Notice — Registration. 

Notice of a book amounts to notice of its con¬ 
tents. Search of a register amounts to a knowledge 



1677 


CIVIL DIGEST, 1911—1923. 


1678 


TBANSFEB OF 
6. S—Notice. 


PROPERTY ACT (IV OF 1882), 


TRANSFER OF PROPERTY 
8 . 8—Notice. 


ACT (IV OF 1882), 


of all its contents, though the person mak¬ 
ing the search was unsuccessful in finding a par¬ 
ticular document therein, if it was in the register. 
{Chatterjec and Richardson, JJ.) Akhoy Kumari 
Debi V * Kanai Lal Kundu. 

16 I. C. 618 : 17 C. W. N. 224. 

-8. 3— Notice — Possession. 

It may be conceded that whatever puts a party 
on inquiry amounts to notice in law. provided the 
inquiry becomes a duty and would lead to a know¬ 
ledge of the facts by tue exercise of ordinary in¬ 
telligence and understanding. If a person is in 
possession it may be sufficient to pul one dealing 
with (be property on enquiry as to the nature and 
extent of his interest. {Mookerjee and Beachcroft, 
JJ.) Radha Madhab Paikarai/. Kalpataru Roy. 

16 I. C. 811 : 17 C. L. J. 209. 

---8. 3— Notice—Registration bis construc¬ 
tive notice. 

The registration of an instrument is construc¬ 
tive notice of its contents. {Shadi Lal, C. J. and 
Harrison, J,) Mt. Malan v. Tara Singh. 

4L. L.J. 23: 1922 Lah. 64. 

——8. 3— Notice, possession is. 

A subsequent purchaser alleging want of notice 
and basing his claim thereon must enquire into 
t he title of a tenant in possession. [Wilberforcc 
and Abdul Quadir, JJ,) Arora v. Gehna. 

3 Lah L.J. 447. 


8 . 3— Notice^Possession. 


Possession amounts to notice of such title as 
the person in possession may have and any other 
person who takes a mortgage on other charge 
upon or purchases immoveable property without 
ascertaining the nature of the claim of the per 
son in possessionjdjes so ai his,own cost. 27 Bom. 
452 : 27 Bom 408 ; 35 Bom. 269 ; 56 P. R. 1900, 
Foil. (Scu/f Smith, J.) Abdulla v. Mohomed 

2 Lah. L. J. 720. 

-S. oticc—Registration, if construc¬ 

tive notice. 

In the circumstances of this case registration 
was held to be constructive notice and that but 
for the delt’s wilful abstention from enquiry he 
must have known all the conditions regarding the 
ornhibition to erectia balcony which were contain¬ 
ed in the deed of sale to the pltf. {Leslie Jones, 

J ) Ram Singh v. Ram Singh. 

39 I. C. 778 :48 P. W. E. 1917- 

_ S. Z^Notice—Registration. 

The doctrine of constructive notice by regis¬ 
tration does not arise in a case where a person 
sought to have had notice by it, is not obl^ed 
bv law to make a search in the registry office 
Jcolt Smith, J.) UMRAO SINGH Lachih Nara- 

39 I. c. 762 : 19 p] W. E. 191?! 

_s. Z—Noti^e—Registration. 

Registiration is notice to subsequent dealers 
propertv 15 Mad. 268, Ois. 

RatUgan, m ^ ^ ^ 

SINGH. 4 _ gjg . 216 P. L. B. 1914. 


-8 3— Notice — Registration. 

The residence of a person at the place where 
the deed was registered is insufficient to fix him 
with notice thereof (hcof/ Smith and Shadi Lal 
JJ.) Hira Lal v. Chanan Khan. 

98 P. W. R. 1914 : 25 I. C. 658 : 

199 P. L. B. 1914. 

-8. 3— Notice—Constructive notice — Oocu- 

pation of portion of the property—Effect of. 

A person who has acquired a property under a 
voidable title can himself give a good title to the 
property to a bona fide purchaser or mortgagee 
from him, who dealt with for value and has no 
notice of the defects in title. Under S. 3 of the 
T. P. Act constructive notice of all the rights of 
a person in possession of property sold or mort¬ 
gaged is to be imputed to purchasers or mort¬ 
gagees who made no enquiry of the persons in 
occupation. The rule is based on the principle 
that where another is in exclusive possession 
would prima facie be inconsistent with the full 
rights of ownership of the vendor or mortgagor 
and purchaser or mortgagor does not choose to 
ask what that possession is ; he must be taken to 
have got the information that he would have 
obtained if he had asked. But the unknown oc¬ 
cupation of a part ot the premises by a tenant or 
other person does not put the purchaser or mort¬ 
gagee on enquiry as to the possible rights of the 
occupier of the portion over the remainder of the 
premises. Hunt v. Luck{\90U 1 Ch. 45 Hunter 
V. Wallers L. R. 7 Ch. 75: 35 B. 342 Ref \Schwabe 
C. J. and Wallace, J.) PaRTHASarathy Iyer v. 

SUBBARAYA GRAMANY. 

45 M. L J. 175 : 17 L. W. 763 : 

1924 Mad. 67. 

-8. 3— Notice — Constructive. 

Constructive notice under S. 3 includes cases 
of gross negligence in making further enquiry 
about facts of which a person has actual notice 
and a wilful abstention from enquiry for the very 
purpose of avoiding notice. {Sadasiva Aiyar and 
Moore, JJ.) Puthen Purayil v. Kandiyal. 

(1916) 2 M. W. N. 31 : 34 I. C- 906 : 

20 M. L. T. 127. 

-8. 3— Notice—Registration is not. 

Registration doses not operate as constructive 
notice and the purchaser from an ostensible owner 
whose title deeds are themselves complete is not 
bound to search the registration office to see if 
the original owner may not have given a title to 
somebody else. {Batten, J.C.) Mt. Kasturi Bibi 
V, Baliram. 1923 Nag. 15. 

-8. 3— Notice — Constructive. 

Where a subsequent mortgagee had knowledge 
of the prior mortgage and also of the sale to the 
prior mortgagee, of the share belonging to the 
mortgagor’s brother and terms of his own mort¬ 
gage were such as to make that mortgage well 
nigh irredeemable, these circumstances could not 
be regarded as sufficient proof of notice that the 
subsequent mortgagee had notice of a contract of 
sale between the mortgagor and the prior mort¬ 
gagee. {Kanhaiya Lal, A. J. C.) Ram Bhajah v. 

Sh£0 DaRshan Singh. 34 I. C. 396 : 

3 0. L. J. 162. 
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transfer of property act (IV of 1882) 

S. 3 —Notice. 

-8.3 -No'ice — Registration — Erroneous 

description of the property. 

In order to bind the subsequent transferees 
with a prior lien, the law oi rcj 5 istration has been 
fiiactcd so that the subsequent traosteiee nia\ 
havj an opportunity to ascertain whether the 
property traii'^ferred to them was subject to any 
prior eocumbrance or not, and once that prior 
eiicnmbrancc is effected by n cans of a re¬ 
gistered instrument, the subsequent transterecs 
are presumed to l»avc not ce of the same and aic 
in law bound by it. A meie misdescription ol 
the property dealt with, will no; take away the 
lurisdicti ^n of the Kegistrar to register the s-»me 
if he was otherwise emp wctcd to do so under 
the Act. (Jwala Prasad and Ross, //.*. Mt 
Wa.tihunnissa Begam V. Valmiki Sahay. 

1 Pat. L. R. 80 : 1924 P. 359. 

-S. 3 — Notice—Registration 

Registration amounts to notice \Maung Kin, 
J .) Aung Kainc. Saincj v. Maung San 

1 Bur. L. J 204 : 
1923 E. 41 i2l. 

■ -S. 3— Notice — Possession of third person. 

A person purchasing immoveable propertv 
in the possession of a person other tlian the 
vendor must be Ireld to have construciive notice 
of the right of the possessor. {Maung Km, J.) 
Maung Kyi Nyo v. Maung Aung Tha. 

41 I. C. 628. 

- - S. 3 — Notice—Possession of stranger, 

A purchaser of immoveable property in the 
possession of a third person is presumed to have 
noMce of the title of such third person. {Maung 
Kttt, J.) Maung Bo v. Maung Tun Byu. 

33 I. C. 121 

-S. 4— Registration Aot Ss. 17, 49~Co;i- 

struclion—Unregistered sale deed for less than 
Rs, 100— Inadmissible in evidence 

Beaman, 7.—Sec. 4 can properly be annexed to 
S. 17 Keg. Act the legal consequences become 
apparent, for then any unregistered deed of sale 
of immoveable property below the value ol Hs lOn 
would not only not bcelfictual to transfer the 
propcity but would also fall within ilic compre¬ 
hensive and stringent prolubition of S. 49. 
[Madeod, anii B^’aman, JJ ] Dawal Fikan 
Shaha V. Dharma Rajaram. 19 Bom. L. R. 622 ; 

41 I. C. 273 : 41 B. 650 

--Ss. 4 and 137— Contract Act. 

Section 137 is to be taken as part of the Con¬ 
tract Act, (1H72) (Scott, C. J. and Chandai'arkar. 
J.) AMARCFIANDA & Co. KAMDASS ) URHAR. 

38 Bom. 256 : 21 I. C. 343 : 
15 Bom. L. R. 890 

-Ss. 4 and 107— Registration Act, Ss. 17 

and 49 —Unregistered lease for less than a year 
— Admissibility, 

S. 107 of (he T. P. Act cannot be taken to have 
l)eeu inserted in S. 17 of the Registration Act and 
an unregistered lease deed tor less than one year 
is not a document required to bo registered under 
S. 17 and S. 49 of the Act can have no application 


TRANSFER OF PR0T»EBTY ACT (IV OF 1888) 

B 6. 

to it. {IVaihs.C J. Ayling and Krishnati, JJ.) 
Kama Sahu v. Gowro Katho. 44 Mad. 56 ; 

(1920) M. W. N. 711 : 12 L. W 649 ; 
39 M. L J 639 : 591 C. 850 : 

29 M. L. T. 10 (F. B.) 

-Sfl, 4 and 107— Agrtcment to hast — 

Reetsh a lion —Necessity for — ContraQl—Coustt uo- 

lion 

The onlv effect ol the provision in section 4 of 
thelran.rler of Iroperty Act that section 107 
shall be read suppltmei tal to the Registrat on 
Act u.e.) to section 17 ol the Htgistration Act is 
that the provision iti at leasts of immoveable pro¬ 
perty from lo sear or for any term exceeding 
toe >ear or rtservii g a Nearly lent shall be tegis- 
lerech contained in secti. n 1 ? ol the Kegistra'.ioo 
Act shall be readas amplified bv the proviso to 
section 107 ol he Transfer ol Property Act. It 
has not the etlect ol requiring the Couit to con- 
sirueihewoid ‘ lease” in serlion 107 of the 
Tiaii>ier of 1 rt peit> Act in the v ider sense in 
w hich it is delii.ed in the Reg btraiion Act. The 
question wheth» r a contract is to be construed as 
a lease or meicly as an agreement to lease roust 
be gaihercd fn m tt t terms cf the w ht.lc dreument 
and \s here a con ract ( pt rates as an actual demi¬ 
se it must be deenud lo be a lease. (Ashworth, 
J. C.) Mahomed Ali v. syed Hasan Jafak. 

10 U. L. J. 'l9 : lto23 Oudh 237. 

- S, 5 —'Transfir of property" Definition 

not applicable to Pres. loun. Ins Ad. 

The definition ol ir.mster ol property” in S. 

5 of the Transfer ol Propcit> Act docs not applv 
to traosiers coDtenilated by the Presidency 
Towns Ids. IvtDcy Act. /t«. /.i MAHoMhD 
Hasham & Co. Jn tt. 1923 Bom. 107. 

-Sfl. 5, 64 and llH—Constdei atton — Ex* 

change. 

A purcliaser cf propeity paying mortgage 
charges in respect ol the iioicity puichased 
cannot be said to have paid \ mchase inonev by 
such pa\nieni. When the sale was lor a definite 
account in exchange « 1 piopeities pa\rrei't of a 
small amouiit ol money by one ur adjusting 
values dots not make ihe transaction a sale. 
{Ratligan, J.) Iuazi v. Sharfa. 

100 P. W. R. 1913 19 I c. 301 . 

198 P. L. H. 1913. 

-S. 6 —Mutual relitiquishment admiS’ 

Sion of ilaim. 

W here a transaction can onlv be regarded as a 
mutual relii quisliinent and admi-sion of claim 
bv all ihe paitic', it (.aumt come within am of 
the class 01 transiers dtfauli wiihbs the Transler 
of Properly Act. 33 A 350 icicired to. [Haltifar, 
A. J. C.) JAINNABI P GiU LAM Mg’' lUDDlN. 

1923 Nag 65 ^21, 

- — S. 6— Transfer —Kssffi/ici/s. 

A person acquiring anoiluT S rights by trans¬ 
fer must acquire it by a valid transier from the 
original i wner cf the right or by o^eTati^^ of 
law, {Ihakr’btockviafi, J. CM Ganpata v. 
Tkimhak, 19 I. C. 759 ; 9 N. L. B. 64. 

— —S. 6 — Transfer hy sale to minor if 
valid. 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 6. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 6—Mere possibility. 


Ttie definition of the expression “Transfer of 
prt pert>’‘ contained in S 5 of the Tiansfer of 
Pfi peny Act does not inipoit any disqualificat'on 
on the part t'f a miiior to acquire properiy by a 
tran.sfvT. (Lindsay^ J. C. and Kanhatya Lai, A.J. 

C.) Kaghunath Bak^h v. Muhammad Baksh. 

2 0. L. J. 200 : 30 I. C. 200 ; 18 0. C. 115. 

-S. 6— 

Ensemeot. 

Here Po sibiliiy. 

Mere Rights to Sue. 

NoQ-trauBferable Right. 

Personal Right. 

Punhc Officer. 

Right uf re entry. 

Bights in future. 

Scope of. 

Ontavvful object. 

Easement. 

— —S. 6 {(i)^tastment—''Easements iit 

gross 

S 6 of the T. P. Act merely expresses the rule 

that there cannot be an ‘‘easement in gross ■, 
(Chaiterjee and Rk hardson, JJ.) Sital Chand¬ 
ra Chaudhury Allen j Delanvey. 

34 I. C. 450 : 20 C. W. N. 1158. 


— — S. 6 (c), (d)—Easement—Natural rights 

— Waive r — Relta se* 

It IS only a iransier to a stranger of natural 
rights which cairy with them obligation to third 
parties that could not be assigned under the law, 
but a man is emilled lo waive or rel'^ase any 
rights in properly belonging to hiracelf. (Soda- 
siva Iyer arid Napier , JJ,) Thangavelu Hillai 
V. Do^AlsWAMY PiLLAi 26 1 C. 211: 

16 M. L. T. 393 : 27 M L.J. 272. 


__ ^S. 6 (cj— Easement—Kumaki rights — 

Tr'insfer of. , ^ . 

Kumaki lands are wasle lands adjoining warg 

lands, and a kumaki pnvdcge is the right whicb 
the ryot, hold'iig *he warg land has to collect 
leaves lot manure, and to pasture his cattle as an 
as-ibta«'Cc lo the cuUivauon of the warg land. 28 
Mad. 257. Kef. ThcSc Aamu/ti privileges are ex- 
tinguiah<*b‘e by Govcrijme*.t which may assign 
the land over which they are exercised to another 
person tnan the holder. 12 Mad. 422 ; 28 Mad. 
527 Kei The right is esseoiially in the 

nata.e ol a right by way of eas.tr.enl as defit.ed 
in s 4 of ihe Edbements Ac^ is governed d> 
h/pr.,K,pte of S. 6 (c, of the T. P. Act The 
huZ<kt rights a.c not rights “in gross ' but only 
rights • appe.idanf and cannot be ‘tan-ferred 

except with land lor which they exist. 16 Mad. 

304, E.pl. \Wh,U, C. J. and Ayling, Jd Matilda 
FekmanoisZ Bai t. ALhX PINTO. 16 I. C. 2Y8. 

Here Possibility. 

Ss 8 (a) and i3-lleie tos^ibility-Hindu 
cvtrsiontr-Joint in conveyance by limited 

“'rHiiiou reversioner’s joining in a conveyance 

, a Hi. du ■-s'^On^he d^a^^ o1 

n'^hmited owrLr the reversioner ts not estopped 

c D—VoL. IV 106 


from claiming properties as heir. [Mr. Ameer 
Alt.) Guar NaraIsN v. Sheo Lal Singh. 

46 Cal. 566 : 17 A L. J 66 : 
9 L. W 335 : 28 U. W. N. 521 : 49 I C. 1 : 
1 U. P. L. B. (P. C.) 1 ; 36 M. L. J. 68 (P. C.) 

-S, 6 (a)— Mere fessibiiiiy— Hindu rever¬ 
sioner— Interest of. 

' The interest of a Hindu reversioner during the 
lifetime of the limited owner is a mere spes sue- 
ccssionis and it is not open to him or to his guar¬ 
dian. if he is a minor, to bargain with it or bind 
himself by an agreement in respect thereto. Such 
a dealing with the estate is void and not be bind¬ 
ing on him when the succession opens. [Mr. 
Ameer Ali.) Amrit Narayan Singh v. Gaya 
Singh. 45 cal. 590 : 45 I. A. 35 : 

28 M. L. X. 142 ; 22 C. W. N. 409 : 

27 C. L. J. 2«6 : 
4 P^t. L. W. 221 : 16 A L. J. 266 : 
(1918) M. W. N. 306 : 7 L. W. 581 : 44 I. C. 408 : 
20 Bom. L R. 546 : 34 M. L. J. 298 (P. C.). 

-S. 6— Mere possibility — Reversioner's 

rights. 

Hindu daughter cannot bargain among her son’s 
right as a reversioner, [Ryves and Gokul Prasad^ 
JJ.) Nakain Singh v. Haj Kumar Singh. 

20 A L. J. 261 : 44 A. 428 : 
L. R. 3 A. 229 : 1922 All. 217. 

— --8. 6 (a )—Mere possibility—Family settle¬ 

ment —Spes successionis— Dispute as to. 

S. 6 dues not impose any statutory prohibition 
against the formation of contracts relating to 
specified subjects as though they were contrary 
to public policy and foibidden. S. 6 of the T, P. 
Act bas no application to a bona fide settlement 
ot a right to succeed to properties of a deceased 
person among the rival competitors. [Piggott 
and Walsh, JJ.) Chabli v PaRMAl. 

41 All. 611 : 1 U. P. L. B. (H. C.) 9l : 611. C. 919 : 

17 A. L.J. 822. 

-S. 6 (a)— Mere possibility—Adoption by 

widow — Agrcemcnf postponing son’s estate 
during widow's life-time—Transfer by adopted 
son. 

Where under an agreement with a Hindu wi- 
dew adopting a boy the latter’s right to possession 
and enjoyment of the properties were postponed 
to the death of the widow. Held, that the inter¬ 
est of the adopted son was not a mere possibility of 
mere succession to the estate aftei the death of the 
widow but it was a vested right, the right of 
enjoyment and possession being only postponed, 
and that the sale was unaffected by the provisions 
of S. 6 (a) of the T. P. Act. (Tuaball and 
Abdul Raoof,JJ.) Balwant Singh v. Joti Fra- 
SAD. 40 All. 692 : 47 1. C. 69i* : 16 A. L. J. 766. 

-8. 6 {A)—Mere possibility—Reiinguish- 

ment—Settlement of disputed reversionary claim 

— Validity. 

A seitlement of disputed claim to a reversion¬ 
ary estate by two claimanls by virlue of which one 
gives up his right on receipt of a sum of money is 
noi void under S 6. [banerji and Walsh, JJ.) 
BAKATILAI. V. SALiaRAM. 38 Alt. 107 : 

31 I. 0. 919 : 13 A. L. J. 114U 
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TBANSFEB OP PBOPEBXY ACT (IV OF 1882), 
S. 6 ~ Here possibility. 


TBANSFEB OF FBOPEBTT ACT (IV OF 1882), 
S. 8—Mere possibility. 


-- 8 . 6 (a)— Merc Possibility—Contract re¬ 
garding. 

If a pe son contracts for good consideration 
not to claim a share in a property in the event of 
his succeeding lo it, on the death of a person then 
living, there is nothing illegal in U and it does 
not come within S 6 . T. P. Act. {Rtchards. C. 
J. anri Banerji, J.) Mohammao HasHMAT ALI v. 
Kaniz Fatima. 27 I. C. 701 : 13 A. L. J. 110 

* — -S- 6 {a)—’M ere possibility — Co-parcenary 

right. 

Agreement between certain Hindu brothers that 
on the death of any one of the n without issue his 
share sh uld go to ihe other brothers is not ob¬ 
noxious to S 6 . {Stanley, C. J. and Hanerji, J i 
Kantek Chandra v. Ali Nabi. 33 All. 414 . 

9 1. C. 985 :8 A, L. J. 199 

» 

8 . 0 (a)— Mere possibility. 

S. 6 docs noi prohibrt an agrcemeijt by an heir 
expectant to divide property m a particular wa ' 
on the happening of a contiogency. 18 Cal 138. 
poll. (S/an/<'y, C. J. and Banerti, /.) Nasihul 
Haq V. P'YAZUL Kahman 33 All. 457 : 

9 I. C. 630 : 8 A. L. J. 276 

• 

-S. 6 (&) — Mere possibility—Hitidu rever¬ 
sioner—Interest of—Not transferable. 

It is not competent to a Hindu reversi >ncr to 
relit.quis^ or transfer his nnerc.^l to any one dur¬ 
ing the lifetime of t ic widow. Ii he purports to 
relinquish his interest in lavour ol tne widow 
licr interest is not in aav way enlarged. {Mac- 

Icod. C. J and Coyajec, J ) Dayaium Premji v. 
Bechardas. 24 Bom. L. B 351 : 1922 Bom. 437 . 

- 6 (a) -Mere possibility—Mother's es¬ 
tate Right of sons to share cannot be trans¬ 
ferred 

Semhle : The right of sons to get share in the 
mother’s estate is irnly a spes succcssionis within 
the meaning of S. 6 (a) and as such cannot be re* 
linquished. [Rankin, J.) Shashi Busan Shaw 
V. Hahi Narain Shaw 48 cal 1069 • 

68 1. C. 705 : 25 C. W. N 9tf0 


— S. 6 (a)— Mere possibility — Reversioner — 

Interest of—Spes succcssionis-^/ 

The interest of a Hindu reversioner is a mere 
sfes sitecessionis or a chance of succession and it 
is inalienable under S. 6(<ji ol the Act, nedhei is 
It devisable or transmissible by inheritance as ii 
lacks the fundamental cha actcrisiic of the juristic 
concept ol ownership as understood by Hindu 
Law {Mookeijce,C. J and FUtcher, J \ An- 
nada Mohan v Gouk Mohan. 48 Cal 636 • 
25 C. W. N. 498 : 66 I. C. 27 : 33 C. L. i 467.’ 


S. 6 i^) — Merc possibility — Rcver sioncr 
A reversicnary heir has under the Hii.du Law 
a riicrc spes successionis which he cannot transfer 
validly. [Richardson and Walwslcy. JJ ) Shyam- 
OAS Roy v. Radhikaphosad. 22 C. W, n 486 : 

47 1. C. 863 : 29 C L. J. 24. 


-nff ® Hindu temph 

^ rffiAZ-Res extra commei 

The chance that future worshippers will give 
offerings to a temple is a mere poss.bility whhin 


S. 6 (a) of the T. P. Act, and cannot be transfer* 
red. Such a transfer being prohibited by statute, 
the transferor is not estopped from questioning its 
validity. Per S/mr/Mdrffn,/.—The right of the 
i^ujan of a Hindu temple to take a share of the 
offerings is a res extra commercium. 26 Mad. 31, 
Foil. [Sharfuddin and Coxc^ //.) Puncha Tha 
KUR V. Bindeshri Thakur 43 Cal 28 • 

28 I. C. 676 ; 19 C. W. N*580. 

8 . 6 (a) Mete possibility — Reversioner, 
interest of—If cart be transferred. 

The interest of a reversioner under the Punjab 
CustJmary Law is no more than a spes succts- 
stonis and cannot form the subjecl-matler of a 
transfer. yShadi Lai, C.J. and Wtlberforce, J.) 
Buta Singh v Jhandu. 3 Lab. L. J 2U * 

61 I. C. 375 : 3 U. P. L. B. (Lab.) 49. 

-Ss, 6 (a) and 43— Mere possibili ty—Trans¬ 
fer of. 

An expectant heir who transfers a port ion of 
the property locluded in the succession which he 
expects, docs tran«lcr only his chance of succcs* 
Sion so far as that portion of the property is con¬ 
cerned. S. 6 of the Act does not prob'bit the trans- 
ler of a spes succesnonis. It provides ihat such a 
transfer cannot be made for the reason that a 
spes successtonts is not property and therefore the 
execution i f a document purporting to transfer 
spes successionis purports to transfer property 
whicli does not exist. If ihe transferor aiterwards 
acquires an interest then tne transleree would be 
entitled to the benefit thereof. [Ross ignol and 
Broadway, JJ.) Bhagwati v, Ch.aoli. 

65 I. C. 698 ; 2 U P. L. B (Lah.) 79. 

6 |a) and 64— Mere possibility —Ci?»- 
tract to stU by revcrsioner—Subsequent sale to 
third persons—Specific performance. 

A Hindu reversioner agreed to sell his rever¬ 
sionary estate, but subsequently sold it to another 
person. The disappointed vendee brought a suit 
for possession. Held, that the contract did not 
create any miercsi in the property. Tne only right 
which the contract gave to the plff. was a right 
to obtain a conveyance of the land when the re¬ 
versioner got possession. The plff may be entitl¬ 
ed to sue for specific p-rformance on the death of 
reversioner but he had no cause of acti' n to 
bring the present suit. 23 Bom. 181. Foil. 13 P, R. 
18d9. Dist. ( 3 /m.ii Lat and Marlincau, JJ.) Arur 
Singh v. Todar Mal. 49 I c. 601: 

22 P. W. B. 1919. 

S' 6 (a)— Merc possibility — Reversion - 
ary right. 

The transfer of the reversionary interest by a 
reversioner is illegal. 67 P. K. 1909 ; 31 Cal. 433, 
Foil. {Le Rosstgnol, J ) Diwan Chand v. Imam 

74 P. W. B. 1917 : 41 I. C. 347: 

135 P. L. K. 1917. 

S- 9 (a )—Mere possibility—Reversionary 
rights, sale of. 

A sale of reversionary rights, (hough, invalid, 
can be eniorced as an agreement to sell when 
succession opens out. 66 P. K 1897; 13 P. K. 1899. 
Kel. (Bcadon, J,) Attarchand t- Umar 

160 P. W. B. 1913 : 20 I. C. 666 : 

296 P. L. B. 1918. 
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TEANSFEB OF PKOPERTY ACT (IV OF 1882). 
S. 6—Here possibility. 

-S, 0 —Mere possibility — Reversioner 

—Agreement to divide. 

Where the reversioners to an estate in the pos¬ 
session of a Hindu widow agree to divide it in 
particular shares on her death the agreement is 
inopera-ive to confer any right to the 
property on any of the reversioners. {IVallis^ C 
J. and Spencer, J.) Subbaraya Goi'NPAN v. 
Mdthayammal. 49 I. C. 260: 35 M. L. J. 684. 

_S. 6 {a.)—Mere possibility—Succession — 

to—Mahomedan Law. 

Under tne Mahomedan Law. the right of in¬ 
heritance cannot be renounced or transferred be¬ 
fore it vests in the heir. Till then it is a mere ex- 
pectai>cy. {Wollts, C. J., Bakewell and Kutnara- 
swami Sastri, JJ) Asha Beevi t;. Karuppan 
Chetty Mad 368 * 45 1. C. 36: 

7 L. W. 215 : 34 M. L. J. 460. 

__ S. e {&)—Merc possibility under Maho- 

tnedan Law, 

Per Sadasiva Aiyar, J, contra Spencer, *A 
spes suc^'cssionis not a right of property under 
Mah(medan Law and a release of such a right is 
invalid. 24 M L.J. 258 ; 31 Bom. 165. Foil. 13 A. 
L. J. 110*; 19 Mad 176. Expl and Dist. This rule 
is unaffected by S.6. {Sadasiva Aiyar and Spencer, 

J]A Asa BEbVi v. Kakuppan Chetty. 

' 411. C. 361. 

_ S. 6 (a) —Mere possibility— Partition- 

Agreement that on death o) one member his share 

to pass to survivors — Legality. 

A provision in partition deed among brothers 
that on death of an V one of them without male 
heirs bis share must pi^istothe survivors who 
should divide it rateably among themselves is 
not illegal, it is not a transfer of a spes suocesst mis 
nor is it a restraint upon alienation [Wallis, C.J. 
and Seshagiri Aiyar, 7.1 MUTHURAman Chet- 

TIAR PONNUSWAMI UDAYAR. 

(1915) M W. N. 405 : 2 L. W. 533 : 
18 M. L. T, 124 : 29 I. C. 649: 29 M. L, J. 214 

_S. 6 {A)—Mere possibility—Agreement 

to sell by reversioner of an estate when it falls to 

It tffi 

A cootra':! by an expectant reversionary heir to 
a., estate to sell the same if and when it devolves 
on him, is not specifically enforceable. It 'S void 
under S. 6 (a) ot the T. P. Act as also “^der S M 
of the Ccnlract Act, Case-Uw considered. (IPaWis, 
C J and Tyabji, J.t Kakaralapodi Lakshmi 

NARAVANA P. VEBRA Sa^RABHA.^^^ ^ 

28 M. L J. 650 : 29 I. C. 241. 
(1915) M. W. N. 626 : 

_ S Q [a,)—Mere possibility- Hindu wi¬ 
dow— Agreement with reversioner to convert ex- 

.tspA/int rights into vested rights. _ 

Hindu widow cannot legally enter into an 
^ thp pxnectaot reversionary heirs 

wher™by"the la ter’s cxnec.ant rights become con _ 

vested rights. (Sadastva Atyar and 

spencer, JJ.) PALLA n. ^ gg . ^ ^ 237. 

RAMASAMI. 

_.« e(.)-Afrre fos«bilit 1 -Rtli»Q^lt- 

Z;rnny « femall-Hindu Lauy-VesUd 
life-interest 


TBAN6FEB OF PEOPEBTT ACT (IV OF 1882). 
S. 6—Mere possibility. 

A vested life-interest under the Hindu Law is 
a present interest and is alienable. Where two 
Hindu female heirs inheirta life interest in pro¬ 
perties under a contract that each of the female 
heirs gives up in prcBsenti her lifeinterest in the 
property falling to the share of the other female 
heir, such a complete relinquishment is valid and 
destroys the right of surcessi'^n by survivorship, 
{'.'adasiva Atyar and Spencer, J J ) Subbammal v. 

Krishna aiyar. 22 I. C. 399 : 26 M. L. J. 419. 

-S. 6 (a)— Mere possibility — Reversionary 

right. 

The interest of a riversioner is a spes succes- 
sionis and is not transferable. {Batten and Sian- 
yon, A. J.Cs.) Parvati t». Govid Prasad, 

42 I. C. 737. 13 N. L. R. 187. 

■-S. 6 (a)— Mere possibility — Transfer of 

property subject to life-inferest. 

Ihe transfer by a donee of a property subject 
to a life-iinterest in favour of another is not for¬ 
bidden by S. 6 (a) of the T. P. Act. [Kanhaiya 
Lai, J. C. and Daniels, A.J.C.) Lachaman 
PRASAD V. Baldeo Prasad. 5 0. L. ). 625 : 

48 I.C. 396 : 21 0. C 312. 

-S. 6 (a)— Mere possibility — Reversioner 

—Transfer of right-- Void — Equity. 

A transfer made by a Hindu reversioner of his 
expectant interest in an estate prior to the pass¬ 
ing of the Act is void under the Hindu Law. No 
principle r f equity can be invoked to enforce a 
void agreement. {Lindsay, J. C. and Sluart, A. 
I. C.) Har Nath Kuak v. Indra Bahadur 
Singh. 47 I. C. 214 : 6 0. L. J. 277. 

-S, 6 (a)—and 43— Mere possibility — 

Transfer of expectancy —Validily of. 

S. 6 (a) of the T. P. Act renders void a mort¬ 
gage ot a reversionary interest. This mortgage 
cannot be enforced even after the person who 
purported to ehect the transfer has acquired an 
es'ate in possession. [Ltndsay, J. C ) Shiam 
Sundar V. Dilganjan Singh. 20 0. C. 166 : 

39 1. C. 540 : 4 0. I. J. 380. 

-S. 6 [a.]-Mere possibility—Reversioner 

—Transfer by. 

An agreement by a reversioner to give a share 
in ihe property on the estate falling into posses¬ 
sion is not void under S. 6. as it is not a transfer 
in possession but only an agreement to convey 
the property in future. {Lindsay, A. J. C.) 
Gajadhar Singh v, Kandhuya Baksh. 

9 I. C. 243. 

--S. 6— Mere possibility — Reversioner — 

Conveyance of interest— Invalid, 

A Hindu reversioner can under no cirenmstan- 
ces convey or agree to convey or relinquish any 
future right or expectaocy nor can his guardian, 
if oe happens to be a minor, bargain with his 
possibility of succession or bind him by any con¬ 
tractual engagement in respect thereto {Das and 
Bucknill, JJ.) Bhagwati Kuar v. Jagdam Sahay. 

62 I. C. 833 : 2 Pat. L. T. 471. 

-S 6 (a )—Mere possibility—Interest of 

CO parcener. 

S. 6, cl. (a) of the Act does not apply to the case 
of a member of a joint Hindu family whose 
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inferest is not i the nature of a mere spes succes- 
sionts but a vested present interest which may be 
und tined. in the sense hat it .nay vary from day 
to iUy blit which is nevertheless -o-r.ethin« very 
cliHerent from the chance nf an interest contem¬ 
plated by the section. {Atkinson and A/anuk. U.\ 
I’AKMA Dlbe zi. Mahadeo Singh. 49 I. C. 907. 

-8. 6 (aj— Mere possibility—Reversionarv 

n^ht. 

A roversione*- has no right to deal with his 
expectant interests 33 All 356 (P. C.J- 36 I A 
103; Jl All. 71 (F. C ) , 29 Cal. 355: 31 Bom. 165 
41 I C 631 Dist {Ch'irtiie^t O J. tind Jwala Rva- 
sad, J Diltor Doeh V . Harku Singh.. 

(1917) Pat. 226 : 2 Pat. h J. 57«: 41 I C. 681 : 

1 Pat. L. W. 760. 


•S. 6— Mere possibility — Transfer of — 
Eslopppcl —Punjab and N. IP. /«. Province 

The principles oJ ihe Transfer of P»operty Act 

are binding upon the Courts o' the Punjab bi.t 

the Act itself with its tcchnica'it es has no force 
as such in the province. In the Punjab and 
North-West Frontier Province a transferor of 
reversionary right is bound by his act when 
sacce>Mon opens to him even if S. 6 of the 
Transfer of Pr- periy Act makes the transtei 
itself inoperative vx hen made and even it S. 6 r>f 
the Transfer ol Property Act is to be regarded 
As making such a transfer illegal and there¬ 
fore. a nullity from which no equity can arise 
the Act Itself is not in force in the Punjab and 
Nor hWest FronlierProvince and, therefn»^e, con- 
siitutes no statutory bar to a contract which would 
ofh«iwise be ei forceable in equity. {Pipon, J. C.) 
Kabal Shah v. Mahomed Baga, 73 l. c. liiO 

- -s. e (a) -Mere posHbtlity - Buddhtst 

Law—Burmese 

Toe prohibition contained in S. 6 (al of the T 
P. Act against the transfer cf an heir apparent's 
chance ol succeeding to the es are applied to 
e-da es governed by the Burmese-Buddhist Law. 

[Young, J.) W. Dhar V, Htoon May. 63 I.C. 927: 

13 Bur. L T. 106. 
Mere rights to sue. 

-®* 0 {e}~Merc right to sue^ Right to 

recover debt. 

The purchaser at an execution of a mere riglit 
to sue for recovery of a debt due ts not entitled 
to sue for the debt. [Walsh and Ryves JJ) 
Nadar Mal v Mukhtar Singh. 


A I A* 


S. 6 (e) and 58 — Mere right to sue—Rik 
to funeral dues. 

i he right ol Maha Brahmin to receive dues 
funerals of Hindus i> an existing right .and 
inorigagc of such a right is not null and void, 
right of suit lor compelling one to employ Ma 
Brahmins and no right of suit between Ma 
B-ahmins inter se for fees received. Obi 
dtclum : There being no obligatir n on any n 
son to employ any Midia Brahmins at funer; 
no suit lo compel any Such cm, loyment is ma 

‘"ere b-a suit between t 
Maha Brahmins for lees received, in the absc, 

of an express agreement, {Richard, C. J. a 
Ban€f)eCs J ) Sukulal v. Hishambak. 

39 All. 196 : 37 1. C. 661 : 16 A. L. J. 


--—® ^^)-McterighHo sue—Mortgage— 

Constderuhon, equity of redetnption^Clog on. 

/I. executed an usulructuary mortgage in B's 
favour Later on a fresh mortgage deed called, 
ihe Mashrut-al-ielm was executed on Iresh ad¬ 
vances by which it was agreed that the first mort¬ 
gage would not be redeemed unless the other 
advances were repaid Held, that the 2nd mort¬ 
gage was usu ructuary mortgage and that there 

was no clog, toe debts being consolidated by the 

parties. [Griffin. J.) Hargobindi*. Tula Kam. 

10 I. C. 222. 

- S- 0 [t)—Meye right lo sue—Right to sue 

for damages for breach of contract cannot be 
Ira nsferred. 


A right to sue for damages for breach of a con- 
I tract for ^ale or puichase of goods cannot be 
transferred (Macleod, C. J .and Crurr,p, J.) Hira 
1 ClUND AmikcHand V. Nb.MCHAND. 

47 Bom 719 : 25 Bom L. R 446 : 1923 Bom. 408. 


~ — S- 6 [c)—M€re right to sue—Assignment 

of—Claim for unastcrlained damages is only a 
mere right to sue—English and Indian Law. 

A claim for unascertained damages for breach 
of contract is not assignable, as it is a mere right 
to sue. Glegg v. Bromley 3 KB. 474 Kef. 

Where under the teims cf a contract, the delcn - 
dants were to lake delivery of certain goods from 
and as a result of iheir failure to do so the goods 
were after arbitration lesold for a lower price 
brought a suit for the balance, pending the suit 
assigned it to the plaintiff. Held, that the suit was 
nut maintainable as the assignment was not of pro¬ 
perty w.th an incidental rigm to sue. but 01 a mere 
I tghl to sue within the meaning of S. 6 (e) of tbc 
T.P. Act. Held, also upon ihc lads, the resale was 
not jusltficd under S. 107 of the Contract Act and 
the claim was one for unascertained damages 
Per Richardson, J .—In England there is no de- 
nnile slatutufy rule that a bare right ol action 
cannot be assigned. There is a statu.ary provision 
making chuses in action assignable which is sub¬ 
ject lo a limitation placed ufoi. iibyihe courts 
that the assignmeDt luu-i not injure the law of 
maiotenaoce. In India there is an imperative 
staiutory rule that a mere nghi to sue cannot be 
translerred. Ncverl.helcss the results may be in 
many respects similar. The Indian Legislature 
when It enacted S. 6 ye] of the rian^fer of Pro 

I erly Act. no doubt had in mind the expiessions 
used in the tnglish cases "a bare right of action” 
or “a mere right to litigate.” On the ques- 
(lon of c'mstruction which arises in India the 
language of Paikei. J.. in Clegg v. Bromley (I 9 i 2 ) 
3 K. B. is at least a valuable guide. Even 

II it be assumed that the goods weie properly 
rcsild and that ihe clami asseited in the 
plaint and transferred to the plaintiff is a claim to 
an ascerlaiticd sum, it would still be for considcr- 
aiiOD whether this claim is in the particular cir¬ 
cumstances a mere right to sue or properly with 
an incidental remedy for its recovery within the 
mt*aiMog ol Paiker, J in Clegg*s case (1912) > K B 

474 [Sanderson C. J. and Richardson, J., \ewas 
Kam I' Katan Chand Kissen Chand. 


Actionable claim. 


Ss. 6 (el and 130— Mere right to sue— 
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I 

The right to recover moneys found due on tak- i 
ing accounts is not a mere right to sue but an I 
actionable claim, and is transferable (Fletcher \ 
and Newbould, //.) ChuramOni Nandal v. \ 
Rajendra Kumar Singh. 42 I. C. 890. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 6—Mere right to sue. 

a mere light to sue and cannot be transterrcd. 
[Sadastva Aiyar and Moore, J M Govindaswami 
P lLLAY 7>. R.\m.\swami Ayyak. 34 1. u. 6 : 

8 L. W. 408 : (1916) 2 M. W.N 79: 

SO M.L. J. 492. 


-S 6 it)—Mere right to sue—Decree for 

mesne profits, 

A right to mesne profits under a decree is as¬ 
signable though the right to sue for damages is 
not {Chatterjee and Walmsley, JJ.) Prasanna 
Kumar PaniJA v. Asutosh Roy. 2o !• C. 685 : 

18 C. W. N. 450. 


-“Ss. 6 (c) and \ZQ—Mefe right to sue — 

Breach of contract — Damages. 

A purchaser of the rights in an insolvent estate 
from the Receiver cannot enforce a cla’m for 
damages on an unfulfilled contract in favour of 
the insolvent ; a right to sue for damages for 
breach of contract is not an actionable claim 
and cannot be transferred. [Kensington, CJ and 
CheviSt J.) jANGLi Mal v. Pioneer P'lour Mills. 

106 P. B. 1914 : 27 1- C. 115 : 

242 P. L. R. 1915. 


--S. 6 (e)— Mere right to sue—Transfer of 

property—Mesne profits—Right to, 

A transfer of arrears of rents with immoveable 
property is valid and would give a right to main¬ 
tain a suit under S. 6 of the T. P. Act. 
[Krishnan, J.) Kowtha Suryanarayana Garu 
V Yarudala Venkayya. 16 I. W 837 : 

1922 H. W. N. 822 : 1923 Mad. 177. 

_S. 6 [o)—Mete right to sue — Contti- 

buation—Right to^Assignment, 

A right to contribution is not a mere right to 
sue for damages and is assignable. (Kumara- 
swami Sastri, J ) G. Ramaswami Iyer v. Deiva- 
SIGAMANI PiLLAl. 48 M. L. J. 129 : 

(1922) M. W. N. 442 : 16 L. W. 282 : 
31 M L. T. 156 (H. C.) : 1922 Mad. 397. 


8. 6—A/ere right to sue—Right to re¬ 
conveyance. ,. ^ . J 

A right to reconveyance of land is property and 

not a mere right to sue and it can be attached 
and sold. (Wallis, C. J. and Oldfield, J.) Nar\- 

SINGHERJI V. PANNUGANTI P4RTHASARATHY. 

(1931) M. W. N. 619. 
___S. 6—Mere right to sue—Right to receive 

^”'where^the Court declares the right of the plff. 
to receive mesne profits but leaves the amount 
unascertained, the right to receive measne profits 
can be transferred so that the transferee, can 
Cve the amount ascertained in the ordinary pro¬ 
cedure in the same suit in the ordinary course. 
ibadasfva Aiyar and Sesliagtri Aiyar.JJ.) 
Venkatarama Aiv.ar p. Rauasam. Aiv^R. 

18 L. W. 199 : (19311 M. W. N. 137 
29 M. L. T. 92 : 62 I. C. 305 

40M. L. J. 204. 

-S. 6 (e)— Mere right to sue—Landlord's 


landtord^ 

tenant holding over after expiry of the term. 


,-S. 6 (ei —Mere right to sue—Contract 

! execulaty—Assignment of. 

! The terms ‘mere right to sue is only* apj licabie 
: to cases where there has been complete breach 
I entitling a party to damages and where the 
I specific performance of the contract cannot be 
obtained. An executory contract for the c nvey- 
ance of land is t oi a mere right to sue and is 
transferable. A right to sue is no doubt involved 
: in it on breach of its stipulations but beiore breach 
I mere is also the right to conveyai.ce. \Coutts 
I Trotter and Seshagiri Aiyar,JJ,\ Venkateswara 
; IYER V, Raman. 33 I. t, 696 : 

19 M. L. T. 329 ; 3 L. W. 435. 

-S. 6 (e)— Mere right to sue — "'Occupation 

rent, 

A person who becomes an owner of propert y by 
a sale-deed is entitled to sue for occupation rent 
I that becomes due even before the sale-deed it the 
right to it is purported to be transieired. A right 
to claim occupation rent is not **a mere ngh. to 
sue” and is capable of being transferred under 
S. 6 of the Transfer of Property Act {’Jyab]t, J.) 
Govindaswami Pillai V. Ramaswami Aiyar. 

311. C. 604 

18 M.L T. 483 : 2 L. W. 1186* 

j-S. 6 («)—Mere right to sue—Actionable 

claim—Rent due. 

Assignment of rent due which is a debt is an 
assignment oi a chose in action and unlike mesne 
profits which is a claim in tort is not obnoxious 
to S. 6 of the Transfer of Property Act. '^6 Mad. 
308, Oist. (Seshagiri Aiyar, J.) Chidambakam 
Pillai v. Dor.viswami Chetty. 3l I. C, 4i3. 

i 

—--8. 6 (e)— Mere right to sue-Mesne profits 

A claim for mesne profits cannot be validly 
transferred. (Benson and Sundura Aiyar, JJ.) 

KoCHARLA SELTAMMA V. PlLLALA VENKATA- 

ramavYa. 38 Mad. 308 : 14 M. L. X. 319 : 

21 I. C. 387 : 25 M. L. J. 410 : 

(1913) M. W. N. 918. 

-8. 6 (e)—Mere right to sue—Iransfer of 

—Tort. 

The right of a vendee of a mukhasa inam with 
all the current dues and arrears and all the rights 
to sue the vendor’s agent for damages for negli¬ 
gence, is a mere lignt to sue a transfer whereof is 
invalid under S, 6 (e) T, p. Act. If the claim is 
based on tort, the claim fails as such a claim is 
not assignable. [White and Tyabji, JJ.) Pansu- 

LARI VENKATASAWMI V. MENT.\NA RaM.A- 
I CHANDRA Raju. 3t Mad. 138 : 

13 M. L. T. 218: 18 I C. 620 : 
(1913) M. W. N. 285 : 24 M L. J 298. 

-S- 6 (e)—Mcre right to sue—Actionable 

claim. 

When a deed of transfer conferred on the trans* 
feree the right to recover from the transferor’s 
agents moneys not brought to account fraudulent¬ 
ly in a settlement between the transferor and his 
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•gents, held, it was a valid transfer and actionable 
claim and not of a mere r<ght to sue. A suit 
therefor by the transferee is not one for damages 
nor is it one for the re-opening of a settled 
account. \Millcr and Abnur Rahim, JJ ) Ramiah 
Chettiak V. Kukmani Ammal. 18 I C. 138 : 

13 M. L T. 257 : 24 M. L J. 313. 

■ -S. 6 (e)— Mere right to sue—Damages for 

breach of contract. 

A mere right to sue for damages for breach of 
contract is not assignable under the T. P. Act. 
S. 6 (e). 36 Cal. 345 Foil (White, C. J. and 
Sankaran Rair, J.\ Gopala AiyaR v. Rama 
SWAMY Sastkigal. lO I. C. 320 : 

10 M. L. T. 496 : 22 M. L. J. 207. 

-S. 6 (e)— Mere right to sue — Loan of 

articles—Right to recover them or in default 
damages—Nature of —If transferable. 

A right to recover goods is a personal claim 
and cannot be transferred. Where the document 
evidencing the loan provides for damages in case 
the goods are not returned, a claim for damages 
is not an “actionable claim" witiiin the meaning 
of the T. P. Act but a mere right to sue within S. 
6 (e) and as such cannot be transferred. (Batten 
J- C.) Mt. Nakhola V. Kokaya. 1923 Nag. 61. 

•-S. 6 (e)— Merc right to sue — Suit for past 

mesne profits. 

A suit by an assignee of a village along with 
profits accrued due prior to the sale to recover 
such prohts is not maintainable inasmuch as it 
is a mere right to sue within Cl. (c) of S. 6 of the 
r. P. Act. Future mesne profits may however he 
recovered. (Batten, A. J. C.) Lakhpat Sahai 
1'. XlKARAM. 47 I c. 168. 

-S, 6 (e)— Mere right to sue — Shade light 

—Transfer of^Custom. 

The customary right of the owner of land to 
compensation for the damage done to his crops 
by the shade of adjacent trees runs with the land 
and cannot be independently transferred 
(Skinner. A. J. C.) Appaji v. Khusiial. 

10 I. C. 689 : 7 N. L. B 1. 

S. 6 (e)’-Merc right to sue—Title in 
dispute — Effect. 

Law does not prevent a man fro^ transferring 
properly of which he claims the ownership by 
reason of the fact his title to it may be in dispute 
S. 6 (e) T. p. Act, docs not apply to such a case. 
(Daniels, A. J. C.) Gulab Rai v. Mt. Khudaiya 

10 0. L. J. 296 : 
9 0. A A. L. B. 141 : 1924 Oudh 62. 

6— Mere right to sue—Right to share 
of the profits. 

The right to recover a share of the profits of 
an estate claimed by the assignor to be due to 
him, is not a mere right to sue. but the assigment 
of such a right, is one of the arrears of the profits 
claimed to be due and therefore is not void under 
S. 6. (Stuart and Kanhaiya Lai, .4 J. Cs.) 
Girdarilal V. Ahmed Mir/a Bry. 

60 I. C. 690 : 23 0. C. 384. 

-S. 6 i6)—Mere right to sue—Profits— 

Transfer ofri^ht to receive. 


TRANSFER OF PROPERTY ACT (IV OF 1882). 
S. 6—Non transferable right, 

A transfer of a share of the profits of a village 
which have at the time actua’ly accrued due is 
an assigment of a debt and nrt of a mere right 
to sue and not bad under S. 6 (e) of the Act 
although the transfer of a right to sue is a neces¬ 
sary incident of the transaction. (Sfirar/ and 
Muhammad Ali, A- J. Cs.) Bharat SiNGH v. 
Bindha Charan. 47 I. C 634 : 

6 0 L- J 398. 

-S 6 (d)- Mere right to sue—Right to 

da mages. 

A m*re right to sue for damages caniot be 
transferred under S. 6 (e). (Stuart and Kanhaiya 
Lai, A. J. Cs.) Shahrukh Ri’QAiya Begam v. 
Sheo Prasad 41 I. C 436 : 4 0. L. J 426. 

-S. 6 (e)— Mere right to sue—Transfer of 

right to recover mesne profits. 

When plaintiffs have under a decree a right to 
mesne profits which have yet to be ascertained, 
they can make a valid transfer of tneir right to 
recover the mesne profile ; such a transfer is not 
a transfer of a mere right to sue as undr*r S. 6 (e). 
(Chamicr, C.J. and Ktngsfatd, J.) HaRiprasad v. 
Kodo Marya. 1 Pat. L. J 427 : 

3 Pat. L. W. 392 : 37 1. C. 998. 

Non-transferable right. 

-S. 6 (t) —Non transferable right — Trans¬ 
fer of, ahng with other properly. 

The n»ere tact that a mortgagor mortgages in 
one deed his occupancy holding which he has 
no right to moitgage and his fixed raJe tenancy 
which he can validly mortgage docs not make 
the transfer of ihe fixed rate tenancy illegal. 
(Richards, C. J. and Walsh, J.) Kajbndra 
Prasad i*, Ram Ratan Rai . 

39 All. 539 : 39 I C. 786 : 15 A. L. J. 644. 

- S. 6 — Non'iransf'‘rable right —Religious 

office—Transfer of. to another member of the 
family—Validity of. 

The transfer of a share in the emoluments as 
well as the duties of a religious hereditary office 
by one member of a Hindu family to an outsider 
or to Ihe original grantor oi the office is invalid, 
but such a transfer to another member of the 
family is not open to objection (MacUod, J.) 
RaGHUNATII VITHAL BHAT V PUK.NA NaNd 

Sarswati Swami. 

47 P. 529 : 25 Bom. L. R. 207 : 1923 B. 358. 

——S. 6— Non-transferable right—Desaigiri 
Hak, are alienable. 

VaUns of the kind of Desaigiri Hak in Gujerat 
are alienable. (Macleoii, C J. and Fawutt, J.) 
Khusai.uhai Paragji Deasi V. Dulabhai 
Paraoji, 46 Bom. 948 ; 61 I C. 411 : 

23 Bom. L. R. 304. 

-— S. 6— Non-transfcrable right — Lease 

from year to year—Transferable and heritable. 

A lease from year to year is transrerable under 
S. 6 and also heritable ui less there is anylhmg to 
the contrary in the contract of lease (D. Chatter- 
fee and Newbould, JJ.) Bhandu Lall Munshi 
i*. Lagin. 36 I. C. 1006. 

-S. 6 (I)— Xon-transfcratle right—Horn 

stead land—Yearly tenancy. 

The incident of non^ranafcrability is common 
to tenancies from year to year of home-stead 
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lands created before the passing of the T. P. Act, 
in the absence of the custom to the contrary 32 
Cal 1023. Ref. {Richardson, and Mullick, JJ,) 
Kalu Ram Srimal v. Puran Chand Nahar, 

27 I. C. £00 

-S, 6 —Non transferable righ' — Servue 

tnam- Swasthivachakam service in Hi*^du temple 
—Liability of inam to be attached and sold in 
execut on. 

An 'nara granted to do Swasthivachakam service 
in a Hindu temple is of a public nature and is not 
liable to be attached and sold in execution. The 
private alienation of inam is invalid. {Schwabe^ 
C.J. Couits-Trotler and Kumaraswami Sastri, JJ.) 
Neti Anjaneyalu V, Sri Venugopal Rice Mill. 

42 M L. J. 477 : 15 L. W. 513 : 30 M L. T. 255 : 

(1922) M. W. N. 807 : 46 H 620 : 1922 M. 197. 

-S. 6 (i) — Non^transferable right. 

The interests which are declared inalienable 
by S. 6 (i) are those created by statute to regulate 
the Telationi>hip of landlord and tenant and an 
interest conferred by a decree is not covered bv 
S. 6 Ii)- {Evans, J.C. and Lindsay, A.J.C,) Wazir 
Mohammad v. Har Prasad. 

15 0. C. 67 : 13 I. G. 613. 


Personal Right. 

■ ■ 8. 6 —Personal right — Malikana—Right 
to—Transfer of—Proprietary right. 

In a village there were two persons interested 
in the prcprietaiy right in a village who were 
known as the Muaiidars and Zemindars. The 
persons who corresponded to the proprietors in 
the ordinary sense, who collected the rent from 
the tenant, let out the land and paid the Govern 
ment Revenue were the Muaiidars. The setTement 
also bad been done with them The only right 
which the zemindar had was a right to receive 
from the muafidari a cash payment of ten per 
cent, of the total rental and to hold sir land at a 
favourable rent which had been fixed by the 
Settlement officer. So long as they paid this rent 
they were not liable to ejectment. The interest 
of these Zemindars had been sold in execution 
of a mortgage decree. Held, that their right was 
of a proprietary nature and that it was transfer¬ 
able. {Lindsay and Daniels, JJ.) Hansraj v. 
raldeo Singh. 

21 A.L.J. 289 : E- 4 A. 166 (Rev) : 1923 A, 304. 

_-S 6 {d)^Personal right — Sale. 

The agreement by a vendee to pay revenue for 

land sold as well as for land reserved in the 

vendor’s possession is void and being a personal 
contract, the next vendee of the reserved land is 
nnt entitled to su0 for the breach of such a co- 

UicHards. C J. a.H Rafigu., J.) Al. 

"■ c. 187 : 14 A. L. J. 266. 

_S. 6 (i)— Personal right—Lands given to 

Hindu wWow arrived at a compromise by which 
.h^was^iven a restricted life interest in lands 
she ® —jae This restriction on alienation 

under comp having disposing 

prevented ^ trence property not open to at- 

Smerin‘%tcarn!= Tulrtel and fa.uU, 

m°rB .’'29s‘'T4n" 697: 1923 B. 276. 


■; S. 6 —Personal right — Vritis — Aliena* 
tion—Spetial custom. 

Vritis are as a general rule inalienable. They 
can only be alienated it* special casts and under 
special conditions provided such alienat ons are 
supported by local usage or custem. \Beaman 
and Heaton, JJ.) Manjlnath 2 / Shankar. 

39 Bom. 26 : 28 I. C. 139 : 16 Bom. L. R. 593. 

-Ss. 6 (d) and 3— Personal right — Pre* 

emption right. 

The right of pre-emption is a purely personal 
right which cannot be transferred to any one, 
\Ru-s>ell and Chandavarkar, JJ.) JasUoin v, 
Sakharam. 36 Bom 139 : 

12 I. C. 693 : 13 Bom. L. R. lo42. 

- S. 6 —Personal right — Tankhas — Trans- 

ftrability of. 

Tankhas are assignable as they are heritable 
allowances in the nature of property, {Richard¬ 
son and Huda. JJ.) Lala Mukhi Pkokeshb 
Nande V. Srimati Iswari Dei Debi. 

67 I. C 858 : 24 C. W. N. 938. 

S. 6 (d)— Per’sonal right—Maintenance 
—Annuity charged on property—Assignment of 
right—Vr.Hdity of. 

Where under an arrangement with the bro¬ 
thers of her husband, a widow gets an annuity for 
which ihe estate was charged and subsequently 
the widow assigned her right to the annuity to 
tho plfl. who sued for its realisation. Held that 
his was not a personal right of the Hindu widow, 
and that the assignment conveyed the right to 
plfl. \Fletcher and Cuming, JJ,) Rajat Kamini 

Debi r. Raja Satya Niranjan Chakrabarthy. 

58 I. C. 687 ! 

-8. 6 {d)^Personal right—Transferabi¬ 
lity of property allotted for. 

Though a right to maintenarce cannot be 
transferred, speci6ed property given in lieu of 
maintenance can be transferred. {Sharfuddin 
and Coxe, JJ ) Ramchandra Mahwari v, Gopi- 
NATH Chowdhuri. 29 i.C. 261. 

-S. 6 {d)—Personal right—Brcker—Right 

to exercise the calling of. 

The right to exercise the profession of a 
broker is not a personal right and is assignable 
inlaw {Mookerjee anit Beachcroft, JJ.) Lakhan 

J ENA V. Arjun Naik. 18 c.W.N 1194 : 

24 I. C. 387 : 19 C. L. J. 313*^ 

-8- 8 I®)' (d* and (h)— Personal right _ 

Maintenance— Malabar Tarwad — Assignment. 

The right of member of Malabar Tarwad or of 
an Aliya'fanthADa family to maintenance is pro¬ 
perty, and can be assigned. Per beshagiri Aiyar 
/.—Such an assignment is not invalid either 
under the Act or under the general Law. 34 Mad, 

7, Ref. {Oldfield and Seshaeiri Aiyar JJ) 
Seshappa Haggadb V. Chandayya Haggade. 

63 1.0.665 :37 M.LJ. 402. 

-S. 6— Personal rights—Future main¬ 
tenance. 

A right to receive future maintenance cannot 
be alienated in India though it may be otherwise 
under the law applied in Courts of equity in 
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TEANSFER OF PROPERTY ACT (IV OF 1882), 
S. 6—Personal Right, 

En^’laiid. 34 Mad 7 Dist. [Sada&iva Aiyar and 
Mocre, JJ) Palakandi Mammad v Chingoan 
Kalgth Valia Appa. 40 Mad. 302 : 34 1 C 381 : 

30 M.L. J. 361. 

-S e^Pcrsonal rights—Service iitam- 

AlienaUon 

Alienation of hcrcdilary, fanning service [in a 
tcftiplc] I'lam is invalid if it is not in favour ol the 

pcrso.i next in the line of succes-ion. 15 M. L. J. 

10 , J4 M. L. J. 134; 15 Mad. 183, P'oll. (Ayling 
and Nnpter, JJ ] Vasu Chandra Kantham v 

VuSA SUIIBAKAYADU. 1 L. W. 82? : 

Id M. L. T. 347 : 25 I. C 686 ; 
(1914) M. W. N. 745 


; I—3. 6 (d)— Pe*'sonal right. 
b. 6 does not prevent the transfer of moggu 
right which is an allowance received by a 
dar from walawargdnrs who hold lands within 
the ivarg for which he holds the patia. ft is the 
concession paid to the wa<g.iar for his trouble in 
collecting the revenue and paying it over to the 
Government. [Benson and Sundara Atyar, JJ) 
Ganppthi V Mani Anantha. 10 I, C. 665 : 

(1911) 1 M. W. N 233. 


S. 0 [d)—P€rsonal right—Annuity. 

An annuity by way of maintenance is alien¬ 
able. whether by volamary or involuntary trans- 
ter. (Drake-Brockman, J.C.) Murlidhak v. 

Mulchand. 53 


-B. 6 Personal right—Contract of 

service. ' 

A contract of service is a personal contract and 
IS not assignable before breach as the transfer 

would be of a mere rtght to sue. [Mtttra, A. J. 
C.) Kakankhan 2 ». Dangusti. 47 I, c. 902 


TRANSFER OF PROPERTY ACT (IV OF 1882} 
S 6—Right In f nlure. ' 

officiating priests is usualW void as being against 
public p .licy exc'“pt according to custom or 
usage, when their validity will be judged ac- 
c rdmg to the conditions of such custom or 
u^age. {Siunrt,J.C) Paragi d. Gauri Shan- 

61 I. C. 86 : 6 0. L. J. 167. 

-S. 6 (h) —Ph^/i'c office—Right to offerings 

in Temple—If can be transferred. 

The right to oSe-ings in a Hindu Temple can¬ 
not be transferred. ^Shaifuddin and Roe, JJ.) 
PUNCHA V. BlNDESWARl Thakur. 

37 I. c. 960 

Bight of re-entry. 

8- 8 (b). 109 and 111 (gl — Right of teniry 
Breach of condition —Transfer by landlord 
subsequent to breach. 

A transfer of a leversion of a lease carries 
with it the right to enforce forleiture ol the lease 
for breach of a condition, even where the breach 
had accrued prior to the tiansfer. [Beaman and 
Heaton, JJ.) Vishveshwar v, Mahablfshwar. 

43 Bom 28 : 47 I. C. 198 : 
20 Bom. L. E. 767. 

Bights in future. 

S. ^—Rights in future —Contract 


, . W . . . . to 

transfer expectancies- V didity. 

A contract f.^r the luture sale of future expect¬ 
ations cannot be enforced. [Lord Sumner.) 
Annada Mohan Roy v. Gour Mohan Mi llick 

45 M. L. J. 617 : 21 A L. J. 718 
4 Pat. L T 609 . 50 I A 239 
50 Cal. 929 : L. R 4 P. C 164 


25 Bom. L.R 1269 


(1923) M. W. N 803 : 
33 M. L, T. 8H5 (P. C.) • 
1923 P. C. 189 (P. C.). 


—--S. 6 (d)—Personal right—Service iuam. 

A rent tree-grant made in liau of service is n^\ 
transierablc and the purchaser of such grant 
from the grantee cannot acquire any valid title 
against the grantor. [Campbell, J. M.) Gikdhar 
Gopal V. G\iya Prasad. 

84 I. C. 672 ; 3 0. L. J, 235 


—— 8. 6 (d)~Pcrsonal right—Annuity — 

Rtght to. ^ 

When a person in enjoyment of an annuity 
dies and the annuity ceases, his assets (whe i 
valucdi cannot include any sum due on account 
of the annuity. [Lindsay, J. C.) Ali Muham¬ 
mad Khan v. Sajjadi Hbgam. 

33 I. C. 516. 


Public office. 

“ I 8 (fj and ih) — Public office—Mahome- 
a^n Law Offic£ of MtitawalU^ 

A mortgage of the rights of Mutawalli is in- 
^Itd and opposed to public policy. (Flelchet end 

Huda, U.) Shahed Baksh v. Gilam Nabi 

Khondokar. 4Y I . 

22 C. W. N. 996' 

8. 6 (d) and {t)~Public office—Right to 

receive gifts by worshippers—Transfer—Custom. 

The transfer of a right to receive gifts made 
by the worshippers at a temple lo one of the 


, ~— Q—Rights in future—Tankhas arc 
heritable rights in property. 

Tankhas are more than a mere right lo receive 
future maintenance. They are heritable allowances 
in the nature of property and are, therefore, as¬ 
signable. [Richardson and Huda, JJ.) Mukti 
Prakash Nande v.IswARi Dbi Debi. 

67 I. C 868 : 34 C. W. N. 938. 

--S* 6 (d)—Rights in future—Right to 

future maintenance—If alienable. 

The right under a cnntr.aci to a fixed amount 
of maintenance is property within S. 6. T P. Act. 
Whether it is an interest in property res’ricied in 
its enjoyment personally must depend on the 
f.acts of each case, the question being whether the 
intention of the parties was that the right >houId 
be personal and inalienable The language of the 
document and surrounding circumstances 
must be looked to in each cisc. The right to 
future maintenance properly so c.alled is ipaiicn- 
ahle. ['^clnvabe,CJ., Old field and CouBs Trotter, 

JJ.) bUBRAYA SaMPIGETHAVA V. KutSHNA BaIPA- 
DITHAYA. 45 M. L J.53S : 

33 M. L. T. 67 fH. C.): 46 Mad. 659 : 

19 L. W. 6 : 1924 Mad. 22 [2) (F. B.), 

-8. e—Rights in future—Lease—Rent 

due under — Assignment — Renewal of lease— 
Right to rents. 
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TKANSFEE OF PEOPEETY ACT (IV OF 1882), S. 6 
^ Eights in future, 

An as'iignment of rent cannot operate in res¬ 
pect nf future possible lea'^e that may come into 
existence as the result of a rene^val. {R.imesam, 
7.) Rama Pattar v Raman Kutty Achan. 

44 M. L. J. 23(5 : 32 H L. T. (H. C.) 136 : 
(1933) U, W. K. 250 : 1923 Mad. 316. 

-Ss 6 And ~ Rights in future — Assign- 

ffie^t of—Creation of charge on fund. 

An assigntnent of future property is not in¬ 
valid in India. S 6 of the Act does not contain a 
total prohibition against the assignment of all 
future property but must be constructed as an 
excci tion to the general rule in favou- of trans¬ 
fers of properly, presen* and future. The words 
“of a like nature” in Cl. (a), S. 6, indicate that the 
“possibility” referred to therein must btlongto 
the same category as the chance of an heir ap¬ 
parent oi the chance of a realisation obtaining a 
legacy. [Ayling and Seshagifi Aivar, 77.) 
Pashupati Venkatapathiraju V. Venkata- 

SUBHADRAYAMMA. 47 I. C. 663 : 

-S. 6— Rights in future—Conveyance — 

Mahomedan Law. 

The conveyance of a remainder interest or in¬ 
terest infuturo is invalid accotding to the Sunni 
school of the Mahomedan Law. When life-estate 
is given with remainder to another person, and 
the latter is invalid, the d mee of the life-estate 
takes the estate abs lately. iBenson and 
Sundara Aiyar, JJ.) Mf.epagani Rowthar v, 

Karupathi Naguf Meera. 

(1913) M W.N. 371 : 24 M L. J. 288 : 

18 1. C. 186 : 13 M. L. T 91. 


Scope of. 

_S. 6 (e)— of—Amount in court de¬ 
posit pending suit. u • u- f 

The income of an estate which is the subject 

matter of litigation held in a Bank to the credit 

of the successful litigant, is not property f llmg 

within S. C (e) of tho T. P. Act. {Schwabe. C J 
Couiis Trotter and KumorSiVamy Saslry, JJ.) 
7pi^!Noarof Bhadrachalam V. Venkatadri 
fpprKAO. 43 M L. J. 486 : 10 L.W. 369 : 

,1923) M. W. N. 532 ; 31 M. L. T. 2^1 iH.C.) ; 
' ' 46 M. 190 : 1922 Mad. 457. 

__ S. 6—^cope c'f. , 

mh/* T P Act does not contain an exhaustive 

enlmera'tion of what is assignable by the law of 
British India and an assignment is not invalid 

merely because it is not covered by the provi- 
.hat Act Air contracts can be assigned 
are' capable of specific performance. 

Tc^uL^roluXnd ScsHag.ri Aiyar. JJ.) Venka- 
(Courts ^ Raman Numbudri. 

m! I. I S29 • C- «9® • * 

’ Unlawful object. 

■8. 6 [h]'~Unlawful object — Future co- 

deed of selllement was made wit^h the 

’®‘'‘.h’fhe"settlor^and the immoral purpose of 
’d^onor was a^e'ved ^v^'^wilh 
S,i?erbrrh^e'L«tde"t'ut Ld^.be se.tior 

Q ]3—VOL. IV 107 


TEANSFEE OF PEOPEETY ACT (IV OF 1882), 

S. 8. 

cannot recover back the property transferred for 
an immoral consideration which has already been 
achieved. S. 6, Cl. (hi of the T P. Act does not 
modify the well established rules of equity that 
when a transaction is entered into for unfawful 
or immoral purpose and that purpose has been 
achieved, the Court would not interfere at the in¬ 
stance of a particept^ rritninis to relieve him 
from the legal effect of the transaction; it only 
la>s down that the Court will not enforce a trans¬ 
fer which would have the effect ot carrying out 
his unlawful object. (Abdur Rahim and Oldfield, 
JJ.) Deivanayaga Padayachi V. Muthu Kkddi. 

12 L. W 291 : 28 M L. T. 255 : 44 M. 329 : 

59 I. C. 1003 ; (1920) M. W. N' 647 : 

39 M. L. J. 625. 

-S. 6 [\i) — Unlawful object—Kabzadari 

without right of transfer—Mortgage of—Contract 
Act OX of 1872). S. 23. 

A aiortgage of lands granted Kabzadari with¬ 
out the right of transfer, is not a transfer “for an 
illegal purpose’* within the meaning of S. 6 of the 
1. P. Act or for an unlawful object or considera¬ 
tion within the meaning of S. 23 of the Contract 
Act. [Chamier, C. J.) Hirday Bihari v frag 
Tiwari. 11 I. C. 827 : 14 0 C 144, 

-S. 7 —Sale of property not one’s own. 

A man has no right to deal with property which 
is not his own and unless be can show some right 
to de.il with it, either as agent or guardian of the 
owner or trustee or the like, any transfer which 
he purports to make cannot bind the lawful 
owner, [Daniels, J.) Chitu v. Charan Singh. 

1923 A 563. 

— -S. T—Infant’s contracts—Mortgage in 

favour of infant. 

S. 7 does not in terms declare that a transfer 
by a person incapable of contracting is wholly 
void. Persons who are incapable of contracting 
are incapable of transferring. A mortgage in 
favour of a minor can be enforced by the minor. 
[Wallis, C. J., Abdur Rahim and Srintvasa 
Aiyangar, JJ.) Raghava Chariar v. Srinivasa 
Raghava Chariar. 40 Mad. 308: 

3i M. L. a.675 : 20 M. L. T.407 : 

36 I. C. 921 : (1916) 2 M. W. N. 363 (». B,). 

-Ss. 8 and 58 (2)— Conveyance by executor 

— What passes. 

A conveyance by an executor having beneficial 
interest in the property along with other benefi- 
c aries purported to sell “ all estate, right and 
tiile *’ of the vendor. Held, that the whole pro¬ 
perty passed to the purchaser and not merely 
beneficiary interest of the executor. [Lora 
Moulton.) Bijraj Nopani v. Sreemetty Pura 
Spndary Daseb. 42 Cal. 56 : 41 I. A. 189 • 

1 L W. 566 : 18 C. W. N. 1313 ; 16 M. L. T. 338 
24 I. C. 296 : 12 A. L. J. 1186 : 16 Bom. L. E. t96 : 

(1914) M. W. N. 679 : 27 M.*l.*J.^93^P^ C*)'. 

■ “8* 8 —Proprietary rights — Alienation 

along with rights to butldtngs. 

Where defendants conveyed to the plaintiff 
their proprietary rights in the lands and the build¬ 
ings with the land on which they stood without 
expressly reserving a right of residence or of U3<*r 
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S. 8. 

in any of the buildings and there being no statu¬ 
tory qualification of the right. Ihe defendants had 
no ri^jht lo occupy the buildings or to treat them 
as appurtenances to then holding. (Ptggott and 
WnUh, JJ.) Umraj Singh v. Cheda Lal. 

35 I. C. 262. 

S. 8 —Trees on plot within zemindari 
whether pass tvilit the zemindari. 

Trees standing on a ploi of land within a 
^tnindari are appurtenant to the zemindari and. 
in the absence of evidence toihe contrary, the own¬ 
ership thereof passes to the purchaser {Tudball, 

Onkar Das i'. CHOTEL.^L. 111. C. 192 . 

S. 8 —Conveyance by executor having per¬ 
sonal interest in a share of the property—Scope 
of. 

Where a person has two estates, one larger 
and the . ther srhaller and purports to convey the 
enure properly without any words of limitation, 
he must always be taken lo be conveying the 
highest interest in the estate he has, thai is to 
say, if an execut ir having one-third per^onal 
beneficial interest in the estate purports to convey 
the wh jle of it without qualinca'ion or limitation, 
he must be taken to be conveying m his character 
as cxecut >r and not in that of one having a b«*nc- 
ficial interest in a fraction oi the wnole estate 
purported to be conveyed. (1864) 2 Ch. 101, F.-ll. 
It does not maxe the least difference v\ hether in 
such circumstances, the vendor is expressly de¬ 
signated as executor or ad ninistrator if, m fact, 
.ind to the knowledge of the purchaser, he bean 
execut >r or administrator and purports to coiwcv 
without li.nitaiion the whole estate. {Beaman 
J.) Gangabai V. Sonabai. 40 Bom 69 : 

28 I C. 644: 17 Bom. L. R. 803. 

®— Mortgage — Fi.xtnres—Right to. 
Where immoveable property is hypothecated 

the fixtures pass to the m.-rtgagee. The rule as 

between I.indiord and tena’t does not apply to 
the case .f a mortgage. {Fldcher and Huda, JJ.) 
Haripda Shauhu Khan v. Anath Nath Dey. 

44 I C. 211 : 23 C. W. N. 758 

^~Peserva!ion of rights in transfer. 

A reservation of rights in a transfer cannot be 
inferred except from the terms of tti#* document 
itself. But, if the document is ambiguous, an io- 
leotion to reserve certain rights can be inferred 
from circumstances. [Fletcher and Rtchardson, 
JJ.) Suresh Chandra Roy v, Sukbndra Chan¬ 
dra Roy. 371 c. 870. 

S. 8— Mortgage — Security. 

As far as possible, a deed of grant ought to be 
construed strictly against the grant >r. So a 
morigage by a person of his rights in the mort* 
gaged properly would in the absence of express 
reservation include all interests of whatever kind 
possessed by him in the land. 19 C. W. N. 710. 
Foil. (Mookerjee and Reachcroft, JJ) Bhojo- 
HARi Das Adhikaki v, Bhagabati Dasi. 

17 I. C. 494 : 18 C. L. J. 48. 

--S. %—English law of fixtures—Appiicabi 

hty tn India -Crops on the land. 

the English law of fixtures cannot be applied 
in this country as based on equitable grounds 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 8» 

V Cal. 815, Foil. The purchaser at an auction sale 
is not entitled lo sue for the crops standme on 
Ihe lands at the dale of sale and sown by a stran¬ 
ger before that date. 21 Cal 244. Ref. [Mookerfee 
and BeachcrofU J.) Ppiya Nath Pal n. Rajani 
Kanta Pal. 16 I. c. 619 : 16 C. W. H. 1101. 

--S' 8—Sfl/e of house — Fixtures do not pass 

—English law if applicable. 

The English law as to fixtures does not apply 
to India and when a house is sold in court auc- 
lioD, the fixtures therein do not pass to the pur¬ 
chaser. The test to determine whether articles 
claimed or fixtures under S. 8, T. P. Act is whe¬ 
ther they are provided for the permanent use of 
the house and whether they are necessary for the 
beneficial enjoyment of the same. “Fixture” does 
not include machinery brought into a home for 
carrying on a business. {Runtaraswamy Sastry^ 
J.) Narayana Sa V. Balagur uswAMi Nadar. 

' 48 M. L. J. 388 : 18 L. W. 986 : 

33 M.L.T. 227 (H. C.) : (1924) M. W. H. 48 : 

1924 Uad. 187. 

-S. ^—Transfer by person having full 

power to convey—Incorrect recitals as to extent of 
power—Effect of. 

A purchaser of property for consideration from 
a person having full power to convey Ihe title to 
the property, is entitled to rely on all the powers 
vestid in bis vendor which would enable that 

vendor to convey the complete title professed to 

be conveyed notwithstanding that the vendor 
mentions in the sale deed that he derives his right 
to convey title by reason of facts whose truth can 
be succcs^lully aitacked. [Sadasiva Atyar and 
Spencer, JJ.) Subrahmania Pattar V. Krishna 
Embrandri. 18 1, W 361 • 

60 I. C. 77 ; 39 M. L. J 690, 

-S. 6—Profits accrued prior to transfer. 

A transferee cannot claim profits apart irom 
the property prior to the transfer as the legal in¬ 
cidents of the transferor’s interest under S. 8 of 
the Act include only rents and profits due after 
the traQ>fcr. (Sc;s//rrgirf i4/>jr and Oldfield. JJ.'* 
Mothu Hbnsu V. Netarvathi Naiksavi. 

58 1. C. 383 : 12 L. W. 44. 

-S. 8 —Scope of. 

S 8 of the T. P. Act is not a c.\non of construc¬ 
tion but a rule concerning to the legal effect of 
grant. [Seshagiri Aiyar and Phillips. JJ.) Choka- 
LINGA NaYAKAN V. ARUNACHALAM CHETTIAR. 

26 M. L. T. 862: 52 1. C. 839 : 
(1919) M. W. N. 383. 

-S. S—Negotiable instruments. 

S. 8 applies to negotiable instruments. 
and Seshagirt Atyar, JJ.) Nataraja Nai'cken 
V. Ayvaswami Pillai. 6 L. W.410 : 

81 M. L. T. 405 : 38 I. C 339 : 
(1917) M. W. N. 230 : 38 H L. J. 854 

■ 8s. 8 and 38 —Execution sale. 

The principles laid down in Ss. 8 and 36 of 
the T. P. Act have no application to transfer of 
right by execution sales. When the contract 
shows as bore, that the whi le rent accrues on a 
fixed date it is a contract to the contrary of what 
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S 8. 

is enacted in S. 36 and the lessee is entitled to the 
year’s crop. 21 Cah 383, Full. [Sadaswa Aiyar 
and Napier, //.) Penumeta Subbaraju v. 
Veegisena Sebtharama Raju. 

39 Mad. 283 : 17 M. L. J. 57 : 
28 I. C 232 :( 1915) M. W. N. 174 

-S. 8 —Transfer by person holding pro¬ 
perly under limitat’ons—What passes 

A person holding property under limitations 
cannot pass to a transferee a title free from those 
limitations. (AylinP and Tyabji, JJ.) Muthu 
Krishna Aiyangar v Sankara Naravana 
Aiyar. 16 M. L. T. 196: 1 L. W. 699 : 

(1914) M. W. N. 708: 25 I. C. 573: 27 M. L. J bOO. 


TRANSFER OF PROPERTY ACT {IV OF 1882). 
S. 10. 

The arrears of interest of an assigned debt 
must be held to have been transferred with the 
debt. {Twontey, C. J.) Maung Tha v. N C. Chat- 
ERJEE. 27 I. C. 896 : 8 Bor. L. I. 121. 

- . ■■■ Sa. 9 and 54— Sale before the Act — Writ¬ 

ing unnecessary. 

No written conveyance was necessary to vali¬ 
date a transfer of property before the T. P. Act. 
{Lord Shaw.) Mahomed Musa v. aghore Ku¬ 
mar. 42 Cal 801 : 42 I A. 1 : 

19 C. W.N. 250 : 13 A. 1. J. 229 : 17 M. L. T. 143 : 

17 Bom. I. R. 420 : 21 C. L. J. 231 : 

2L. W. 258- 28 I. 0. 930. 
(1915) M. W. N. 621 : 28 M. L. J. 648 (P. C ) 


--B. S^Transfer of property—What pass¬ 
es. 

Where a grant in perpetuity is made in favour 
of one person who transfers it to anoihe** no sub¬ 
sequent sanad can legally be issued so as to make 
afresh grant unless the transfer is avoided. 
[Stanyon, A. J. C.) Damadji v. Martand. 

48 I. C, 901. 

-S. 8—Pro)?/s accrued due on the date of 

transfer. 

Under S. 8 of the T P. Act only profits accru¬ 
ing after the transfer pass with the land. Profits 
already accrued are not beneficial interest in the 
land since the land cannot be transferred with 
retrospective effect. {Batten, A. /, C.) Lakhpat 
Sahaij^. Tikaram. 47 I. C. 158. 


8. 8 —Applicability to mortgages. 

A A A • * 


Though a mortgage in India is uoi a transfer 
of property but only of an interest in property S. 8 
is applicable to mortgages. A mortgage of an un¬ 
divided share includes the sir right and all other 
ri<»hts which the mortgagor is capable ot trans¬ 
ferring in the absence of words showing an in¬ 
tention to retain or exclude them, 30 Cal. 566, 
Poll iStanyon and HalUfax, A. J. to',) Shiolal v. 
NaNHELAL 17 I. c. 129 : 8 N. L. R 123. 

—ft 8 —Foreclosure of same property twice- 
A mortgagee is entitled to foreclose twice over, 
the Sime property. {Stanyon and Hallifax, A. J. 
CS.) SHIOLAL NANELAL. V?« 


— S. 9 —Transfer of simple mortgage— 

M _- J 


Riiht to interest accrued. , • 

A purchaser of a simple mortgage can claim the 

interest due from the period antecedent to his 

'“ssri 5! cS sS-H 

« «■ . I. .« . ™ ' 

_ 5 $^Covenant running with the land 

'■f"/ant for reuerval being a covenant run- 
•#vi land where a grantee of land ior 
“Te^rm o^yeariTrfis^ the right of 

renewal goes with the transfer unless a contrary 

' P is exoressed or implied tn the document. 

rr c To»d Ormond. J.) Jogendra Lall 

(Twomey, O. J.anu vr ^ j j33. 

CUOWDHRV V. Miasha.^^ ^ ^ ^ 333 

.8. s-Assignment of debt-Arrears of 


——S 9— Surrender of lease— Writing and 
registration. 

A suireoder of a lease need not be in writing 
nor need it be legisieied. {Fletcher ard Huda, 
JJ.) Brojonath Sarma V. Mahfswar Gahani. 

. . s 46 I. C. 100 : 28 C I. J. 220. 

-S. 9—Oral surrender — Consideration — 

Valid title—No registration. 

Receipt of consideration and actual surrender 
oi \ 2 .nds by ^ mokuraridar to the ztmtndar 2 .xt 
quite suffic ient to give a t'ile to the person to 
whom the surre*^der was made and no registra¬ 
tion is necessary. 14 Cal. 109, Foil. {Harrington 
and Carnduff, JJ.) Jangli Rai v. Ghurarai. 

19 1. C. 124. 

- S. 9-‘Right to enjoy usufruct—Oral trans¬ 
fer. 

A grant of immoveable property by way of 
guzara not being grant of the corpus but only of 
the right to enjoy the usufruct, does not require 
writing for its validity. {Kanhaiya Lai, J C. and 
Daniels, A. J. C.) Gajraj Kuar v Indra Pal 
Kuar. 21 0. C. 860 : 49 I C 406 : 6 0. L. J. 7- 

-S. 9— Oral partition. 

An oral partition is valid. {Fox and Hartnoll, 
//.)Chockalingam Chetty V. Maung Yaung Ni. 
5 Bur. L. T. 296 : 18 I. G. 524 : 6 L. B. R I 7 O, 

■ ■ -S. 10—Mahomedan gift—Condition res¬ 

training transfer is invalid. 

Where a gilt is made subject to a condition 
restraining transfer the condition is invalid and 
the donee takes an absolute estate under the Maho- 
medan Law. {Piggott and Walsh, JJ.) Babulal v. 
Guanasham Das. 20 A. L. J. 466: 44 A 683 ; 

1922 A. 206 

-S. 10— Restraint on alienation — Sale- 

deed. 

A sale with an agreement that the vendee must 
not sell to any one but the vendor or his heirs, 
and that at a fixed price, amounted to an absolute 
restraint an alienation and was unenforceable. 
{Tudball and Lindsay, JJ.) Dol SiNGH v. Khub 
Chand. 64 I. C. 408: 19 A. L J 848, 

“■S. 10 —Transfer with reservation of life 

estate. 

A father of joint Hindu family transferred to 
his sons his property obtained in a partition, re¬ 
serving onlv a life-interest therein. Held, the 
creditors could attach the life-interest of the father 
and bring it to sale, as the transfer fell within the 


interest. 
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purview of S. 10 of the T. P. Act (Walsh and 
Rvves. JJ.) Kundan Singh v Jadon Pkasad. 

17 A. L. J 913: 58 I. C. 562: 3 U. P. L. R. (a) 439 


S. \0-~Gifl — Reslrainl on altcnaHon 
vVhere a gill is made with a condition restrain 
ing alienation, the gilt Ubclf is valid but the con 
duioii IS not. But a condition direciing the en 
joymeiit of the usutnicf of the gifted property 

a inird person for lile is valid. 10 W. R. 25 iP 

C.) Kel to. (Chamter, J.) Muhammad Shafi KHA^ 

5’. LaLIJIN. j. j ..^2 


s. 10—G*/f —/?(;5fr/c/jo«s on ciltennito 
ana enjoyment. 

Kcatnctioiis on alienation, enjoyment ;\ *d di^ 
posal ot ihc property by ihc legatees are void a: 
oeiiig lepugiiant to the abs dulcgnt. 5 Cal 438- 2 
Cah 48a . 24 Cal. 4U0; lo Cal. miy Foil, (liatchdoi 
and Rao, JJ.) JehangIK V. KaikhUSkU. 

9 1. C. 951: 13 Bom. L. R. 141 

,, f*' *0and Lease—Covenant runwnt 

with the land^Liability of transfctcc. 

created on the 23id 
March 1908 when a kabuliyat was executed by 
c second delendanl 111 favour of ihe plaintilt 
he enancy wa , described a> an ifmnm Conse- 
quen ]y on ihc authorny uf the decision in 47 C. 
-J/9 It may be assumed ihai Ihe tenancy was a 
pennanent, hcuao.e and transic.able'tenure 
1 t lease conlauied a cuvciiaoi to ihe eftvet thai 
the iena„t would, ii he transferred the property, 
pay to trio landlord, out ot .he purchase moil^vVm 

ceisfrawould obla.n 

rctisirat Oil ot the iiauio of the lranste.ee. The 

mstV't" P‘'P''‘dc<i th.at if this step was 

ot taken, he transfer would be invalid an.llhe 

tti.aiit would continue to be liable for Ihe rent 

the provisions of sections 10 and 12 oi 

dear ^ct made it abniidaiitly 

was V h i covenant of this description 

Unni H ilia lease beiwecn a 

landloid and Ins tenant and that the covenant 

was one running with the land and binding on 

llie traiisleiee from the tenant. {Mookcriee and 

DKA t Lala V. BEPiN Chan. 

37 C. L. J. 538: 1923 Cal 679 


8. 10—Z,r<rs« darp.itni —Restraint 

k 


alienation. 

A stipulatioH in a darpatni lease rcsirainii 
the creation of subordinate rights by the d 
patmdhar docs not contravene S 10 ol the A 
(Mookenee and liearinraft. JJ ) Madhu Sup, 
mahato V, Midnapore Zemindaki Cu 

45 Cal. 940: 46 I. C. l29; 27 c'. L. J. 5I 

alienation—Sco 
Kestraint upon alienation in mortgage bon. 

riPh%“' irr",/ morlfiagec 

righis. [ChatUrjee and Newbould JJ\ SVA 

40 I. C. 86 

8s. 10 and 12-Grnii/ 0 / property t 

masntenance-RestricUon on alicnatiLd’L 

• II 

A life-interest is just as much property as an a 
solute in crest and any condition absolutely re 
training the transferee of property for life in lii 


TRANSFER OF PROFEBIY ACT (IV OF 1882) 
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1 

of maintenance from disposing of that property 
\% \o\d. (sharfuddin and Coxe^JJ ) Ram Chan¬ 
dra V. Gopinath. 29 I. C. 261 

--S. \0 —Restraint on alienation. 

A lestramt -n alienation even if validlv impos¬ 
ed does not bar a compulsory sale at the instance 
of the creditors. (Mookerjee and Beachcroft, JJ ) 
Fadmanand Singh V Kama Prasad Malvi. 

16 C. L. J. 354 : 17 1. C 284 : 

17 C. W. N. 663. 

-S. 10 —Gift with co»irfi7io »—Effect ot. 

A gift w'th a condition precedent attached 
thereto fails when Ihe condition is not fulfilled. 
(Chilly and ChatfetJ t\ JJ.) Shyama ChaRAN 
F3HATTACHARYA V. NABACHANDKA CHAK RA VA»> TI. 

11 I. C. 634.' 

—-S. 10 —Lease—Covenant against alieno’ 

tion, 

A covenant in a lease agaiost alienation is void 

unless coupled with the right of re entry under 

S. 10 of the T. P. Act as well as according to the 
law existing before (Mookerfee and Coxc.JJ.) 
Akram An V. Durga I'rasanna Koy. 

10 I. C. 489 : 14 C. L. J. 614. 

-S. 10—Lessor's benefit. 

A claim restric'ing a lessor's right, such as 
b inging to a sale the leasehold for the lesstc’s 
debt . is inoperative under S. 10 unKss ii is ac¬ 
companied by a clause lor re-entry. Unless there 
IS the clause for le-entrv it cannot be said that the 
rcstri^cNve clause is for tne lessor s benefit. 
(lookerjee and Caspersz, JJ.) Mahananda Roy r. 
bARAT Moni Dbbi IQ I. u 374 • 

14 C. L. J. 685. 

10 and l\—Agreement not to tarii^ 
tion. * 

Agreements not to divide property are enforce- 
able although they would not preclude a party en¬ 
tering into such an agieement from alienating it 
7 Bom. >38 ; 6 Cal. 106. D.st (WaUts, C J. and 
beshagtrt Atyar, J .) Muthuraman ChBttiar 

V. PONNl'SWAMI UdAYAR k9M L J 214 

(1916‘ M W.N. 403:3 1. W 633 
29 I. C. 649 : 18 M L T. 124^ 

, }^—^^'‘^^^~^ondition of inalienabt- 

Itfy —If hether 

A condition in a lease that the lessee has no 
right to transfer his lease, is one intended tor the 
benefit of the lessor and therefore does not in- 
valid.ate it Plaintiffs title as assignee 
IS invalid. 17 Cal 826 ; 28 Mad. 157 KoU: 10 C I 
J. 49; 36 Cal. 745 ; 18 C. W. N. 1188 Dist. (S<i'du- 
5»ru ^M-ar and Nafter, JJ.) Jacki Minezesp 
Ve.vcataramana Kamathi. 38 I. c. 904. 

' S. 10~ Hindu Law—Grants for matn 

ienance—Restriction tn alienation —Validity. 

There is no rule of Hindu Law that alienalious 
may be prevented in the case )f grants for main¬ 
tenance and u-der S. 10 of ti'c Act. a restraint on 
alienation in the case ol such grants is void 
(Sndasiva Aiyar and Spencer!" J J.) MvthV- 
kumara Chrtty I'. Anthony Udayan. 

38 Had 867 : 16 M I.. T. 361 : 
24 I. C. 180 : 29 M. L J. 617. 
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-S. Condition of pre-emption 

A. condition in a lease deed for pre-emptir>n 
and pre-surrender is valid under S. 10 and can be 
enforced against transferees wUh notice. [Wallis 
and Munro, JJ ) Mankoothil Chithukutti v, 
Kalyambath Kunhanni, 9 I. C. »7l • 

9 M L T. 484] 

-Ss. 10 and 11— Restraint on alienation 

— For uncertain time »s invalid. 

The word ‘ absr lately' in S. 10 of the T P. Act 
must be read with some quaUhcation. A restraint 
on alienation absolute in its terms but limiiedto 
last tor a period of uncertain duration is invalid 
under S. 10 of the T. P. Act. 14 C. L. J. 303. 43 C. 
165- Relied on. [Daniels and Lyle, A. J. Cs ) 
Kuar Nageshar Shai v. Kuar Mata Prasad. 

25 0. C. 189 ; 9 0 L. J. 235 : 1922 Oudh 236. 

-8.10— Transfer of full proprietary title 

— Lettering of — Effect. 

When a man having a right to make a transfer 
transfers full proprietary title the enjoyment of 
which is subject to the life of a certain person, 
and endeavours to fetter the succession to the 
estate, effect must be given to the iiansfer of full 
properietary title and the attempt to letter the 
succession should be ignjred. [Stuart, J. C. and 
Kanhaiya Lai, A. J. C.) Narain Singh v. Deputy 

Commissioner OK Partabgarh. 66 I c. 896 : 

7 O. L. J. 93. 

-S. 10— Restraint of alienation. 

A condition in restraint of alienation of an 
absolute estate is null and void. 4 O. C J63 ; 106 
Cal 1’6 Foil: 15 1. C. 244 Oisl. (Sr/ia/f and Kan¬ 
haiya Lai, A. /. Cs.; Lal Sripat Singh v. Lal 
BasaNT Singh. 25 I. C, 743 ; 1 0. L. J. 421. 

- - S. 10— Alienation — Restrictions by — 

Settlement Courtis decrees — Effect. 

Restrictions put by Settlement Court’s decrees 
regarding certain lands do not reiidei the l^nds 
absolutely incapable of iraoslers. They are im¬ 
posed simply for the benefit of the superior pro 
prietor who alone can challenge the alienati^ n 
of such lands. [Lindsay, J. C.) Kama Shankar 
Nanik Prasad. 1 0. L. J. 187 : 24 l. C. 32 : 

17 0. C. 160. 


--8. 10— Applicability. 

A sale-deed conveyed the entire share of the 
vendor with the exception of certain plots reserv¬ 
ed for the vendor's maintenance without power 
of alienation and further provided ‘ I have no 
interest and share oi any kind left in the prope»ty 
sold except the guzara property mentioned 
above ” Held, that S. 10 did rot apply as there 
was no transfer of property with a condition re¬ 
straining alienation. (Evans, J,C.) Sheo Dar 

SHAN V, SHEO BhaJAN. H I* C. 685 : 

’ 14 0. C. 189. 


_s- 10 —Condition restraining alienation 

— When void. , ..... c. 

A condition against alienation is for the benefit 

of lessor. If there is a condition of re-entry, the 

benefit is obvious, but if the condition oi re entry 

is absent the benefit which the lessor seeks to 

derive is not apparent. If in the latter case the 

benefit can be made out otherwise the condition 


would not be void. Per Chapman, J.~A condi- 
ti )n against sub-lett'ng for the benefit of the les¬ 
sor must provide for re-entry or forfeiture on its 
breach or there must be s mething in the word¬ 
ing of the lease to infer that the provision was 
lor the direct benefit of the lessor othervvi^e the 
condition is void under S 10. [Chapman and 
Atk nson, JJ.) Sital Prasad v. Dildaf Ali 
Khan. 1 Pat. L. J. 1 : 33 1. C. 408 : 

3 Pat. L. W. 80. 

. ..Ss. 11 and 64— Sale in favour of minor — 

Validi ty 

A minor is not incapable of being a transferee 
and hence can sue lor possession of a property 
under a sale-deed in his taveur alter the transac¬ 
tion is complete. 30 Cal. 539 (P. C.) : 33 Mad. 312 
Disf. [Richards, C.J. ana Rafique, J) MuMi Koer 
V. Madan Gopal. 38 All 62 : 3l I. C. 792 : 

13 A. L. J. 1084. 

-- S. 11— Absolute gift — Restraint on. 

Certain rr »peity was given by way oi Agraher 
gilt to a Brzhmin priest and his descendants, 
li was provided that the donee should not aband¬ 
on the house, and go to anotner place. It the 
donee acted in contravention of the above his 
acts should be Considered an act of irreligious- 
ness and another person should be substituted in 
bis place, Held, that the Agrahar gilt was a 
private gilt to the di<nee anu an abs<jlute gift ac 
cording to law ; that the further provision as re- 
g ltd^ residence was not valid and enforceable. 
[Shah and Haywaia. JJ.) Rukmani Bai KuibHNA 
Kao V. Lakshimi Bai Narain. 

22 Bom. L. R. 254 ; 56 1. C. 361 : 44 Bom. 304. 

— -S. 11— Mahomedan Law — Gift with in¬ 

valid condition alia h'd. 

In Mahomedan Law a gift itself is valid though 
an invalid condition i$ attached to it. 2 C. W. N. 
512. [Eietcher and Huda, JJ.) Numat-un-Nessa 
B iBi V. Golam Panchaton Kazi 

22 0. W. N. 512 : 4o 1. C. 601 ; 

27 C. L J. 503. 

-—S. 11— Restraint of alienation. 

A cond'tion by a testator in restraint of aliena¬ 
tion is void inlaw. [Shadi Lal. J) nek Mu¬ 
hammad V. MayakaM. 32 1. c. 605 : 

35 P, W. B. 1916* 

-S. Restraint — Absolute Aift. 

A property delivered to a person absolutely with 
a right to enj -y from generation to generation is 
subject to no limitation whatever in the hands 
of alienee. {Benson and Suttda a Aiyar, jj v 
Nakasamma Hagadhthi V. Milla Kesu 

31 1. C 643 : 25 M. L. J. 637. 

— -S. Partition-Clause tor devolution 

of share on brother after di ath 

A clause in a paniiion dee that in event of the 
death ot any one of them without male is«<ue his 
share after deducting alienations by him sh uid 
be divided an ong the survivors, is valid a>.d does 

not contravene the provisions of Hir du L^w cr 

the T P Act. {Wallis^ C. J. and StshJigtit Atyar^ 
/,) MUTHURAMAN ChETTIAR V. Honnu&wamy 
Udayar 29 M. L. J. 214 : tl915| M. W. N 405 : 

2 L. W. 633 : 29 I. c. 549 : 18 M. I. T. 124! 
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—-S. l\ —Joint property — Partition — CovC' 

ruint agatn^t invalid. 

A provision in a deed amon^ the members of 
a joint family that they are only to enjoy the in 
come of the family properties does not estop 
them from claimini’ a partition by metes and 
bounds as such an agreement is opposed to the 
ordinary incident of joint property. 25 Mad. 585 
4 M. H. C R. 345, Foil. [Wallts and Ses/mg/r/, 
Aiyar, JJ.) Muthusami Naicker v. MUTHU* 
SAMI Naicker. 27 I. C 3. 

-S. \i —Transfer of property-^Condition 

repugnant to interest created — Validity. 

Where property is transferred absolutely any 
condition which derogates from the immediate 
completeness of the transfer is void. But where 
the condiiion may be given effect to without in¬ 
terfering with the immediate completeness of the 
transfer, the condition is valid as also the gift. 
{Stuart and Kanhaiya Lai, A. J. Cs.) Kakher 
Jahan Begam V. Mahammad Ahdul Ghani 
Khan. 45 I. C. 307 : 6 0. L. J. 49. 

-S. 11— Widow’s estate created by will — 

Restriction on alienation. 

An absolute restriction on alienation by a 
widow with a limited estate is bad and the con¬ 
dition is void. {Cha pman^ Alktnson and Imanu 
JJ.) Ka.m Bahadur v. Jagernatii Prasad. 

(1918) Pat. 181 r 3 Pat L. J. 199 : 
45 I. C. 749 : 4 Pat. L. W. 377 (F. B.). 

-8. 12—Alienation — Restraint on —Co;i- 

slruolion of document. 

Where land is granted merely for use or occu- 
paiion eiiher free of rent or at a favourable rate 
of rent a condition restraining alienation would 
not be inconsistent with the rights conferred or 
necessarily void. Hereditary, retu-free. per¬ 
petual tenancies might exist without any power 
of atienation {Kanhaiya Lai, A, J. C,) Katesar 
Estate v. Muhammad Amir. 

46 I. C. 73 : 5 0. I. J. 149. 

-Ss 13 and \A—Covenant for grant land 

at future uncertain date offends the rule. 

A covenant to grant land free of cost for 
building purposes at some future uncertain date 
is not a covenant running with the land and 
offends the rule against pcrpeiuities and is not 
enforceable again ^t the covenantor or his assig 
nees. (Lord Iluckniaster,) Mahakaj Bahadur 
Singh v. Balchand Chowdhury. 

48 I. A. 376 : ll921i M, W. N. 157 ; 

2 Pat L. T. 131 : 14 L. W. 254 : 

6 Pat. L. J. 163 : 3 U. P, L B (P. C.) 29 : 
61 I. C. 702 : 25 C. W, N. 770 (P. C ). 

,, "8b. 13 and 14— Rule against perpetuities 

— Violation —Test. 

To test wlicthcr a covenant violates the rule 
against ptrpeiuties. one must look to all possible 
^ntingencics. (Mookerfee, A. C. 7. and Fletcher, 
J.) Nabin Chandar p. Rajani. 

63 I C. 196 ; 25 C. W. N. 901. 

—— 8. IZ—Actionable clatm-^Assignment to 

third party—Attachment—Effect 

When the amount deposited by a person as 
security for the due performance of the office is 


TBANSFEB OF PBOPEBTY ACT (IV OF 1882) 
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assigned to a third person, the attachment by a 
crediior of the assignor, after the assignment^ is 
not valid as under S. 13. The assignee’s right 
was complete against the assignor on the date of 
the assignment. Though S 13 does not apply, 
the principle therein applies. (Benson and 
Sundara Aiyar, JJ.) Venkatachala Aiyar 
V. SUBRAMANIA AlYAR. 11 M I.. T 246 • 

14 1. C. 144 : (1912) M. W. N. 461. 

—- Sb. 13 and 1^—Succeesion, rule of — 

Change. 

A person cannot change the rule of succession 
under the colour of fictitious endowment. 
(Stuart and Kanhaiya Lai, A J Ci.) Sitaramji v. 
JADUNATH Singh. 24 I, C. 72 : 1 0. L. J. 204. 

-Ss. 14 and 16— Gift over — Indefinite 

failure of issue. 

A gift »^ver on indeBnitc failure of male issue 
in the line of donor is void at its inception. (4/r. 
Amer Al%.) Purna Sa^hi v. Kalidhan Rai. 

38 Cal. 608 : 
15 C. W. N. 693 : 8 A. L. J 681 : 

15 Bom. L. B. 451 ; 14 C. L J. 1 ; 
(1 911) 2 M. W. N. 403 : lOM L. 1.361 ; 

11 I. C. 412 : 21 M. L. J. 1119 (P. C.). 

-Sfl. 14 and 54— Contract for the sale of 

land Contract for pre-empttott — I^ulc against 
pcrpetutics. 

Although contracts for the sale of land which 
can be speci^llv enforced immediately or comract 
creating a right of pre-emption which cannot be 
specially enforced until the proper occasion 
arises in the future, do not according to the law 
in India create an interest in land either equita¬ 
ble or executory, they do create rights which 
are capable ol being enforced with icgard to ihe 
land in cerlain circumslances against third paities 
and to that extent they are not ordinarily personal 
contracts and stand in a category by thcmselses. 
The principle which underlies ihe rule of perpe¬ 
tuities applies 10 this class of contracts. The 1.4vv 
in England and in India is substaiuiallv the same 
with regard to the enforcement of contracis in 
respect of lands. The only difference is that in 
England the owner of the equitable interest is 
considered as the owner of ihe pioperly contract¬ 
ed to be convened. But no such result can 
full )W from a contract creating an executory in¬ 
terest. If such a contract purports to do by in¬ 
direct means what the law forbids to be done 
directly it is void and the principle is the same 
in India as in England. Under Hindu Law. 
neither equitable interests nor executory interests 
in immoveable property arc recognised. Per 
Kanga, J. —A contract with regard to land which 
IS calculated to defeat the rule against perpetuities 
which is one of public policy is void under S. 23 
01 tbe.Coiitract Act. 41 B. 438; 38 M. 114 ; 24 M. 
449; 25 C. W. N. 901 Ref. (Mactcod, C. J. ana 
Kanga, J.) Dinkar Rao GaNPATRao v. Nara- 
VAN. 24 Bom. L. B. 449 : 1922 Bom. 84. 

-S, 1^—Permanent lease—Covenant for 

prt emption in case of sale by lessee is invalid. 
Where on the creation of a permanent lease the 
lessee covenants that if he or his representatives 
I intend to transfer the whole or a portion of the 
leasehold iatcrest, the transfer would be made in 
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favour of the lessors for proper price ©r to third 
parties ortly with the permission of the lessor 
and that any transfer in contravention of this 
covenant would be invalid. Held, that the co¬ 
venant is void as offending the rule against per¬ 
petuities and therefore not binding on the lessee. 
(Woodroffe and Ghose, JJ.) Swarna Kumar 
Ghosh v. Prahlad Chandra Sarkhel. 

26 C. W. N. 874 : 1922 Cal. 474. 

S. 14 —Covenant for pre-emption — Unli¬ 
mited in point of time is void. 

A covenant for pre-emption unlimited in point 
of time is void as o^ending the rule against per- 
petuties. Therefore an agreement among the 
members of a family that in case one of them had 
to sell bis portion of the family property he 
would offer it for sale in the brst instance to the 
other members cannot be specifically enforced. 
25 C. W. N 901 ; 38 M. 114 : 5 C. W. N. 343 ret. 
{H. R. Chatlerjee and Cuming, JJ.) Rash 
Behari Ganguly v. Shabharanjan Samaddar. 

64 I, C. 1001. 

-—B, 14— Redemption—Right to. 

A mortgagor’s right of redemption is erempt 
from the operation of the rule against perpetui¬ 
ties. {Jenkins, C. /. and Mookerjee, /.) Abdul 
Gapfur q. Sheikh Jamal. 

17 C. W. N. 1053 : 21 I. C. 90 : 

18 C L. J. 228. 

--S. 14 —Covenant for renewal — Renew' 

al from time to time—Covenant running with 
the land. 

A covenant to renew a lease from time to 
time at the lessee’s option, is one running with 
the land and is not subject to any rule against 
perpetuity. {Abdur Rahim and Oldf eld, JJ,) 

TELLICHERY PlCHU NAIDU V. JAFARSON. 

44 Had. 230 : i2 L.W. 670 : 

(1921) M. W. N. 81 : 60 I C. 691 : 

41 M. L. J. 94. 


S. 14— Gift to a joint Hindu family — 
Putraf'akasam property. 

Per Sadanva Aiyar, /.—The rule against per¬ 
petuities cannot be applied so as to invalidate 
gifts made to all the persons who can naturally 
form a joint Hindu family, the gifted property to 
be held as joint family property, or to the whole 
of the group of persons following the natural 
law of Marumakathayam forming a natural la- 
vazhi &iOap. Per Srimvasa Aiyangar, /.—A gilt 
is made to the entity which is called Tarwad 
or and the law governing the parlies re¬ 

gulates (he mode of succession, and enjoyment. 

C /.. Sadaitva Atyar and Srtntiasa 

JJ) Chakkara Kanam I. Kunhi 

39 Mad. 317 : 18 M. L. T. 256 : 
BOKKak. ^ ^ ^ . 3^ J ^ . 

29M;. L. J.481 (F. B.). 

_8 14 — against perpetuities^Con- 

traci to sell or reconvey^EngHsh and Indian 

^ T^he rule against perpetuites is applicable only 
in reference to an attempt to create an interest 
n land Under the Law of India an agreement 
5^ in or reconvey land is an agreement merely 
personal, not creating an interest in land thoug 


it has reference to land. Such an agreement is 
net within the rule against perpetuities. 24 M L. 
J. 84 Diss. {Ayling and Tyabji,JJ.) Charamudi 
7/. Marriboyina Raghavalu 39 Mad 462 * 

18 M. L. T. 76 : (1916) M. W N. 696 • 
28 I. C. 871 :28 M. L. J. 471. 

-S. 14— PrC’emption^ If enforceable 

ogaimt covenaniot*s heirs—Rule against perpe¬ 
tuities. 

When no time is fixed for the performance of 

an agreen-ent to convey, a contract for pre-emp¬ 
tion cannot be enforced against the heiis of the 
covenantor, as being obnoxious lo the rule against 
perpetuities. {Beni,on and Sundara Atyar, //,) 
Kolathu Aiyar V. Rangavadhyar. 

38 Mad. 114 : 13 M. L. T. 179 • 
(1913) M. W. N. 163 : 18 I. C. 203 : 

24 M. L. J. 84. 

-S. 14— Perpetuities, rule against. 

A de%'oluiion of property in perpetuity is not 
recognised by the Hindu Law. 9 B. L. R. 37 (p. 
C ), Ref [Lindsay and Kanhatya Lai, A. J. Cs.) 
Bharath Singh v. Balbhadar Singh. 

20 I. C. 429. 

-S. 14— Perpetuities, 

A covenant to grant land whenever it is requir¬ 
ed for the puTopse of building mandtr or 
dharmasala and empowering the grantees to take 
the land if the grantor or his heirs should refuse 
to give it, is bad as offending the rule against 
perpetuities and as preventing the owner Irooi 
alienaiing his estate before the happening of a 
condition which may never happen both under 
Hindu Law and under T. P. Act. [Chumier, C. 
J. and Jwala Prasad, J,i Daya Bhai v. Maharaj 
Bahadur Singh. 1 Pat. l J. 238 : 

34 I. C. 482 : 2 P<.t L. W. 333 

-S. lA—Rule against perpetuities—Appli¬ 
cability to Mahomedans. 

The rule against perpetuities d-^es not rest 
solely on the religious laws of Hindus or Muham¬ 
madans but on the general considerations of pub¬ 
lic pulicy. Coasequenily even under the Maho- 
medan Law one of the main Patures opposed to 
public policy is the attempt to restric. for all time 
the alienability of property b> d- nees or legatees. 
iPipon, J. C.) Yusaf Khan v. Misal Khan. 

* 73 I c. 99. 

-8. 16—Applicability on Hindu ttansfers, 

S. 15 of the T. P Act which embodies the rule 
in Leake v. Robinson is applicaole to Hindu 
transfers. [Lord Macnaufihien.) Bhagb^Ti Bar- 
MAYYA V, KaLU Chapan Singh. 38 Cal. 468 : 

88 I. A. 64 : 15 C. W. N. 393 • 
9 M. L. T. 411 : 13 C. L. J. 484 * 

8 A. L. J. 433 : 13 fiom. L. B 376 *• 
(1911) 2 M. W. N 296 : JO I. c! 641 

21 M. 1. J. 387 (P.C.)* 

To -^ ^Q—Charifable trusts—Applicability 

Though no statute governs charitable trusts in 
India the rule of conduct laid down in S 15 ot 

the ‘o a trustee of a 

charitable trust. (Abdur Rahim and PhiUtts, JJ ) 

SUBRAMANIA AlYAR V, PraYAG DoSJI VaRU. 

33 I. C. 677. 
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-S. 17— Dedication — Rehgiou s pur poses. 

A dedication for religious purposes will not be 
invalid merely by reason of iis iraiisgrcssing the 
rule against perpetuities. [!Sluart and Kanitaiya 
l.al, A J. Cs.) Sitakamji V. Jadunath Singh. 

24 I. c. 72 : 1 0. L. J. 204. 

S. 18 —Direction to accumutaU—Gift of 


• lOcumnliiHon. 

\<, in his will devised the residue of h.s p.'O- 
perty to b. his widow and executrix for life and 
thereafter to his five sons m equal sbaies He 
further directed certain payments to be made the 
surplus income during the lifetime ot the widow 
lobe accurnuiaied lor the benefit ot the sons. 
Held, that the provisions for accumulation ol the 
surplus income is not invalid, as a direction to 
accumulate with a gift of the accumulation is not 
bad in iiself: it fails only if it otlends some inde¬ 
pendent rule <jf Hindu Law. {Greazes, J.) Ham 
Lal Sen i\ liiunUMUKHi Uasi. 56 1. C. 373 ; 

47 Cal. 76. 

-S. 10 — II ///—Accumitiation from surplus 

income. 

Accumulations from bequests according lo 
tesiaior s direclions, of surplus inc^ me from the 
debutler e^Utc may create a religious and chari¬ 
table trust. It a charitable gilt is uncondiiional. 
a direction for accumulation is invalid and con- 
sequeijlly such income is iaiinedialely distribut* 
able in chanty excluding the heirs or next ol km. 
(b>andcrson, C J.. Woodroffe and Mookerfee, J J.) ‘ 
SAROJlNl Dasi V. Gnanenuua Nath Uas. 

33 1. C. 102 : 23 u. L. J. 241. 


-8. —Explanation—"Take by right of 

in her Ha nee'' — Gift to nephews. 

Where the nepliews ol lesiators arc directed to 
lake by right of inheritance alter a life-estate 
they lake a vested interest though possession and 
enjoyment is postponed after the deaih ol the 
life-estate holders, {Lord Macnanghien.) Hhag- 

BATl bAKMANVA V. KaLIChAKAN SlNUlI- 

38 Cftl. 468 : 38 1. A. 54 : 15 C. W. N. 393 : 

0 M L. T. 411 : 13 C. L. J. 434 : 
8 A L. J. 433 : 13 bom L. B. 37d 
(1911) 2 M, W. JN. 29a : 10 1. C- b4l 

21 M 1. J. 387 (P.C ) 


S. 19 —Vested remainder. 


To enable a remainder to be vested there must 
be a diiec' gift. {AJacteod, C. J. and Heaton, J., 
Natavar Lal Girdhaklal v. Hancuhod Bhag- 
wanoas. 56 1. C. 313 : 22 Bom. L. B. 71. 

Ss. 19, 28 and 31—rts/<*(/ interest — Di¬ 


vesting on comithon subsequent — Validilv. 

Under a partition deed beiween the sons ot a 
Hindu it was provided that the mother sh. uid 
lake a life-estalo over ceit.nn properties, tliat the 
kisl due On those properties sliould be paid by 
the two sons equally that after the muthei's death 
the sons should take the properties and divide 
them equally, aii<! it Ihe sons delaulted in the 
payments of revenue the mother should take the 
propel ties absolutely. Tne sons delaulted in the 
payme. t ot kist. Held, ihat the mother’s lile- 
estate was converted into an absolute cstaie, tnai 
the sons took a vested remainder under the 
partition deed subject to the same being divested 
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by the happening of the conditions namely, 
default in the payment of kist, and that such 
divesting was not oppo-ed lo any prii.cif Je of 
Hindu Law. 9 Cal. 9=-2, 9. M. I. A. 123; lb Cal. 
3^3; 3 M. 1. A 00, Foil . .Oldfield and Sesha^iri 
Aiyar, JJ.) Krishnasvv AWi Aiyar v. Appavier 

12 L. W. 519 : (l»k0) M. W. N 69l’: 
28 U. L. T. 430 : bO 1. v. b02 : 

39 M. L J. 498. 


--8. 19 —InUrest on death of a person — 

Contingent or vcsled—Sutl by reversioners — 
Compromise. 

Two persons claiming to be rtversioncts insti- 
tuicdabuit disputing the genuineness ot a will 
where the propetiics el the last owner were 
bequeathed lo his widow, moiher, etc. A com- 
promise was arrived at wheieby some of iht pro¬ 
perties were to be taken by the pltis^, on the death 
of the molher. the widow's rights having b< eii 
already purchased by'.he n:olhcr in a Coiiipi oimse 
in a prior suit by her. W^/d, that the rights 
secured lo two reversioners by the compromise 
was a vested interest and that it did noi pass 
from one to tlie other by survivorship but was 
heritable and divisible between the two uonccs. 4 
M. I A. 137 and 35 Cal. *163 Hef {Ayltng and 
Seshagtrt Aiyar, JJ.) KRISHNA AiYAK v. Swami- 
NATHA Aiyar. 24 M. L. T 101 : 

8 L. W. 14u : 47 I. C. 723 : (I9l8j M. W. N. 503 

S. Id—Gijf — Enjoyment—Postponed 

after donor's death—Vested interest. 

Where a donor granted and conveyed to tho 
donee pn.perty to hold the same as and iiom the 
dale of the death ef Ihe donor, the vesting oi the 
l itghi in the donee lakes place as s, on as the gift 
was executed and regish red {iyptneer and Krtsh- 
nan, JJ.) Hanga Kao v, KniioRi A.mmai . 

42 1. C. 265 : (1917) M. W N. 634. 

Ss. 21, 23 and 29 —Giftlo liaughttrs — 
Uncertain cient — AJamagg. 

A bequest to daughters of the testator “when 
they will be married” was held nut to be coiitm- 
genl having regard lo the other provisions in the 
will [Lord AJersey.) Chandka Kishoke Koy i. 
Pkasanna Kumahi Dasi. 38 lai 327 • 

38 I. A 7 : 15 C, W. N. 121 : 9 M L 1 71 *• 

(1911) 2 M. W. N. 30 : 13 C L. J. t6 \ 

8 A. L. J. 90 : IS Bom L B. 67 : 

4 Bar. L. T 65 : 9 1 C. 122 • 

21 M L. J 116 (P.C.). 


-Sb. 25 and 29—C/r<iM7a6/r gifts—Illegal 

conditions* 

Per imam, J : — If the trusts constitute a chari- 
lable gut and the conditions are illegal, the 
chanty takes the gilt without the condiiions. 
[hnom and Greaves, JJ ) jitendka Nath Palit 
V. LoKfcNDKA Natm Palit. 34 1. C. 657 : 

22 C L. J. 593. 


-8 35— Election—Full knowledge requi- 

t’A Oft antecedent transactions. 

Au election to be binding ii ust be with a full 
knowledge of the rights ot the person entitl»‘d to 
elect. W here a person elects after cieating sub- 
sianiial rights in lavour of strai geis in proj erly 
which he would lose by the election the sirangeis 
who had already acquired title would not be 
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atfected b' ‘he election. {Lord Atkinson). Sadik 
HubSAiN Khan v Hashimi ali Khan. 

38 All. 627 : 43 I. A. 212 : 14 A. L. J. 1248 : 

19 0. C. 192 : 18 bom. L. R. 1037 : 
21 C. W. N. 130 : 11916; 2 M. W. N. 677 : 
21 M. L. T 40 : 1 Pat. L. W. 167 : 
4 0. L. J. 22 : 25 C L. J 363 : 6 h. W. 878 : 

10 Bur. L. I. 140 : 36 1. C. 104 : 

31 M. L. J 607 (P.C.) 


S. Zb’-’Election — Hindu widow— Know¬ 


ledge of facts necessary—Pardanashm lady. 

Plaintiff ibe widow of a Hindu testator was a 
legatee under his will in respect of one house and 
an annuity of lOO. In addition she was 
entitled tj suitable residential quarters in the 
family house. There was a litigation in respect 
of the administration of the estate and in that the 
widow cla med maiiitenai ce from the husband’s 
estate. But this, quesiion was Itfiopen. Subse* 
q uentlv the widow brought a suit fur arrears of 
maintenance. Held that she was prtma jade 
entitled to maintenance and she bad dune nothir g 
to waive that right To constitute a waiver or 
election by a Hindu widow it must be shown that 
she vv as lully aware of her tight under the law 
and with that knowledge made an election. A 
pardanashin lady is entitlpd to sp* c al prt.tection 
in this respect. {MacUod. C. 7., Harrington and 
Fletcher, JJ.) Triguna Sundari Dasi v. Radha 
RANI Dasi. 87 C. L. J. 30 : 1923 Cal. 97. 

S. Zb—Will reciting previous gift — Dc’ 


visee if can contest gift. 

A person accepting a benefit under a will is 
not precluded Horn disputing a gift by the testa¬ 
trix lung beiore her death and which is not the 

subieci of the Will at all though it is recited 
theiein. {Wallis and Oldfield^ JJ ) RamiyaR v. 
Mahalashmi. 14 L. W. 33 : 64 I. C. 48l : 

(1922) M. W. N. 434. 

_-S 35 — Election—Doctrine of — Applicabi¬ 
lity to Hindus. 

The doctrine of election is based on tbe princi 
pie of compensaiion and not oi forfeiture. The 
auatitum ol compensalirm is not what the Court 
considers. Ii only sees ihai a par«y depiived ol 
a right vesting in him is recompensed by the gut 

of another property whatever may be iis nature 

ordural.oD ol e,.ioy.i.e .t. He wl,o accepts a 
benefit u..der a deed or a will must adopt the 
whole contents of the instruiiient conforiumg to 
all its provisions and reoour.cing every right m 
ennsistent with it. The rule enunciated in S. 3 d. 
T P .Act applies to Hindus. {Se^h«g,r, Aiyar and 
hinnier JJ) A.mmalu ACHl t/. Honnammal ACHI. 

9 / W M2 ■. 49 1. c. 527 : fl9l9, M. W N. 144 : 

9 L. W. au.6 . gg JJ ^ J 

_S 35— of remedies—Mortgage 

Rent due from mortgagor charged on property— 

Decree-Redemption. , 

In a suit lor reoemption the mortgagee cannot 
claim any arrears of rent with interest thereon in 
Te-pect o^ the mortgage land leased to the mor - 
r as tenant under the terms of the moit 
faledeed, Ihen the mortgag.e has already sued 
for and obtained a decree in respect of such rent 
Md^nteres. and allowed the decree to become 

c D— VOL. IV 108 
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barred by limitation. This is so even though the 

arreais of rent is made a charge on the rroperty 
uiderthe deed. {Ftnljips and Krii/man Jj ) 
Mangeshwar Nakaina Kao v. S Shiva Kao. 

41 Mad. 1043 • 

8 L. W. 405 : 94 M. L T- 370 : 4 I 1. t. i23 • 
(1918) M. W. N 917 : 35 M. L J 414! 


^b —Election—Decree for money by in¬ 
stalments — Mortgage 

Wheiea peison lakes a mortgage in considera¬ 
tion of consenting to a decree for payment bv in¬ 
stalments in a suit on a pro-note, he can execute 

he dec.ee ardenlorce the mortgage, i he dec- 

trine of eUcuori bad no ai plication to the case. 
(I hue, C. J. and Phillips, J.) Kakvppan Chet- 

TlAR V. I‘ONNUSWAMI 1 HEVAR. ll J. (;. 837 • 

10 M L. T. Ib7. 


——-S ^b~Election—Different caiacities. co 

Wnere a peison takes a btuefii in out capacity 
and a'serts his right in an* ther no question of 
election arises ibough owiiig to circums ancts the 
two capacnies mcr^^e in him. A person beneht.ng 
indirectly under a tiansaction need nut el.ct and a 
person taking in one capacity o ay dissent ihere- 
from in anotl er capacity. {Stuart, J(,. and 
Aa«^a;yfl Lai, A. J.'C.) HEPUTY Commissioner 
OF Partabgarh V. Ram Sarup, 42 I C. 18 : 

20 0. C 243 


S. 85 Election — Remedies. 


If two remedies which are co-existent and in¬ 
consistent are equally available lo a p^rty and he 
pursues one remedy ai d fails theiein. euu ty will 
step in and prevent him Irom pursuing ihe other 

refi edy. beeause he choo.^es one remedy at his 

own peril and cannot turn round and sav, when 
he lails therein that he will now pursue tlie oiher 
remedy open to h-m. {Oas, J.) Babu Jagdi-ep- 

SAHAY SONU LAL* gg ^ q 3q3 

— — 8. ZQ —Mortgage- -Deposit for redemption 
Profits—Dale from v hich claim begins. 

From the day of ihe deposit to redeem a mort¬ 
gage the property is transferred to the moitgagor 
and under S. 36 of the T. P. Act mortgagor s In- 
lilled to the collections made theref r. (Gokul 
Prasad, J.) Lala Ganga Ram v. Mewa Ram 

1922 All. 276. 

8. 36— Contribution, 

When coniribulion is oidered between differ¬ 
ent lunds each of iheinisto be placed in the 
same position as it would have had, if i» had paid 
Its due proportion at the proper tune [Griffin 
andChamitr.JJ.) SHAH Muhammad Abbas v 
Mahomed Hamid. 14 I C I 79 • 

9 A. 1. J. 499* 


—-8 ZZ—Assignment of landlord's 

by - c,a.„,:Vu 

Where an assignee from a tenant of his infer- 

est subsequentiv gets an assignment of the rn 

te.f/s“eSd lanulo.d s fa 

.erest IS emiiled to the .enis accrued op 10 the 

date of the assignment on the principle of S. 36 

of ibe T. P. Act from Ihe assignee. (*V. R.Chat- 
terjee and Panfon, JJ ) .Bikfam Kuuak Bose 
V. MoHiT Krishna Kundu. 64 I C I 78 
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-S. ZQ—Applicability — Execution sale. 

S 36 o( the Act embodies a rule of justice, 
equ'ly and good conscience which should be 
applied to execution sales. 28 Mad. 540 ; 38 Mad. 
86, Foil. {Wallis, C. Bakcwcll and Kumara- 
swamt Sastri, JJ.) Vem\ Kangiah Chetty v. 
Vajravblu Mudaliar. 41 Mad. 370 : 

43 I. C. 78 : 33 M. L. J. 618. 

-S 36— Lease — Aissiffnment — Apportion- 

ment of rent. 

All assignee from a lessee becomes the lessee 
from ibe date of assignment and he is liable only 
for the rent accruing after the assignment An 
assignee of a lease is eniitied to claim as against 
the lessor an apportionment of the rent after the 
date of hi j assignment as the lent accrues from 
day to day as between him and the lessor. (Sun* 
dara Aiyar and Sadastva Aiyar, JJ.) KandipuR* 
AYiL Kunhisow V. Alukandiyil Parkum Mul- 
LOLl Chathu. 38 Mad. ,86 : 17 I. C. 933 : 

12 M. L. T. 605 : 23 M. L. J. 695. 

-Ss. 37, 50 and 109— Title of assignment 

when complete—Notice of assignment^ whether 
necessary ^Payment of rent by tenant in good 
faith. 

Under the sections the title of the assignee is 
completed upon execution and, when necessary, 
registration of tlu deed of assignment The com¬ 
pletion of the title is not postponed till notice 
has been given either by the assignor or by the 
assignee to the tenant. As soon as the title of the 
assignee is complete he is entitled to claim rent. 
The tenant can escape liability if be can establish 
that he has paid rent to the assignor in good faith I 
before notice of the assignment. A tenant cannot 
plead successfully that he has paid rent in good 
faith to the assignor if he has received notice of 
the assignment cither from the assignor or from 
the assignee. {Mookerji and Beachcroft, JJ.) 
Peakylal Daw v. Mauhoji Jiuan. 

19 I. C. 865 ; 17 C. L. J 372. 

- S, Evidence Act, i>. 102—Alienee 

from guardian — Onus. 

A purchaser deriving title to a minor’s property 
by purchase Irom the minor's mother as guardian 
of the minor, must prove that the mother w.is 
authorised to effect (he transfer (Scoff. C. J. and 
Shah, J.) Kalappa Dundappa v. Chaunbassappa . 

33 I. C. 444 : 17 Bom. L. R. 1134. 

- S. 38 —Transfer by Karnavan. 

Where the vendor has absolute power to convey 
certain property, the vendee gets full title provid¬ 
ed the vendor recites in the sale deed that he in¬ 
tends to pass full title though the recitals be faUe 
(Sndas/Va Aiyar and Spencer, JJ.) Subramani- 
YA Pattak V. Krishna Embranbki. 

12L. W. 361 : 80 I. C. 77 : 39 M. L. J. 590. 

-S. 38— "Any person,' meaning of. 

A purchaser irom a Muhammadan ^amindar 
who blit for S. 28 of the Siod Encumbered Estates 
Act, would have been the absolute owner of the 
property need not inquire into the nature of the 
title ot his transferor and therefore he gets a 
good title to the property purchased. {Fawcett, 
C» J. and Crump, A. J. C.) Shahab-ud-din v. 
VOHiDBUX. 56 I. C. 492 : 14 S. L. R. 12. 
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-8. 39— Maintenance^Charge—Bona, fide 

purchase*^. 

The right of a Hindu widow to maintenance 
is not a charge upon the estate of her deceased 
husband, unless and until it is fixed and charged 
upon the estate by a decree or by agreement. If 
such estate has been alienated and is in the 
hands of a bona fide transieree the widow cannot 
lollow the property even though the transieree 
had notice of the widow's claim for maintenance. 

4 All. 296 ; 22 All. 326 ; 24 All, 160 Foil, (icoff- 
Smith, J.) Daulat Ram v. Cha.mpa 

2 V. P. L. R. (Lah.) 60 : 55 I. C. 28 : 

32 P. W. R. 1920. 

-—Ss. 39 and 40 —Dasabandan Cess — Cove¬ 
nants running with land. 

The objection to collect and pay the dasaban- 
dan cess annexed to the ownership oi the pro¬ 
perty may be enforced against the transferee 
with notice of the obligation under S. 39. (Ay/ing 
and Tyabji, JJ,\ Bangaru Muthu Venkatappa 
Nayanivaru V. Golla Chinnabba NaidU. 

31 I. C. 565. 

-S. 89— Impartible estates — Maintenance 

—Junior members. 

Junior members in an impartible estate are not 
entitled to a charge for maintenance against a 
transferee ot the estate in the absence oi a special 
custom. {Roc and Coutts, JJ.) Debendkanath 
Shah Deo v. Deo Nakayan Singh. 

48 1. C. 613 : 3 Pat. L. J. 648. 

—8. 40—7nd»cmf sales —Title—Vagueness 
in notice—Effect, 

Judicial sales would be robbed of all their se¬ 
curity if vague references lo antecedent contracts 
could be held to invalidate the buyer’s title. {Lord 
Dunedin. J.) Nur Mahomed Perbhoy t«. Din- 
SHAw Hormasji 1922 P. C. 393. 

-8. AO —Annuity—Payable by Zemindar 

— Charge. 

A charge for the maintenance of the junior 
member and his lamilv in a Ze nindari, created 
by the Zimindar, for the lime being, binds his 
heirs and legatees. {Lord Philhmore.) Ram 
Kajeswaha Dorai V, Sundara Pandiyasami 
Tevar. 42 Mad. fi81 : 17 A. L. J, 153 • 

23 C. W N 649 : 29 C. L J 551 : 
25 M. L. T. 400 : 31 Bom. L. B 885 • 
(1919) M W. N. 611 : 49 I C. 704 • 
10 L. W. 322 : 36 M. L, J. 164 C.). 

---8- 40— Redtmption—Right to —Purchase 

of equity of redemption by mortgagee. 

Where the equity of redempiion has been held 
in execution of decree for raesne profits obtained 
by the usutrucluary mortgagee for the i^eriod (or 
which he was out of po>session, the mortgagec‘s 
right of redemption is extinguished. {Mr. Ameer 
Ah) Prabhu Dayal r. Kalyan Das. 

43 I. A 43 : 20 C. W. N. 435 : 19 M. L. T. 306 : 

(1916) 1 M. W. N. 234 : 3 L. W. 298 : 38 All 163: 

23 C L. J. 4il : 33 1. i-. 505: 

18 Bom. L. R. 383 (P. .). 

-S. 40— Vendor and purchaser —Cormafi/ 

to pay a sum of money to vendor on alienation of 
structure by vendee. 

Deft. was allowed by the owner of certain 
lands to build on the lands on condition that if 
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deU. sold aoy of the houses so built he should 
pay one-fourth of the purchase money to the 
owner. Held, that the heirs of the deft, and their 
alienees were severally liable in respect of the 
oae-fourth of the purchase money payable to the 
owner Per Walsh, J ,—A purchaser having notice 
of any restrictive covenant binding upenbis 
vendor as a condition of the interest or the grant 
which he enjoys in the land is affected in equity 
with notice of such restriction and is liable alter 
he becomes a purchaser for any act done in 
breach of such restriction. S. 40 of the T. P. Act 
was intended to codify this principle {Piggoti and 
Walsh, JJ.) Prabhu narain Singh v. Ramzan. 

41 All. 417 : 49 I. C. 865 : 17 A. L. J. 469 

-S. ^O — Land Revenue—Covenant run¬ 
ning with the land—Liability to pay Land Re¬ 
venue. 

Where the owner of certain lands sold them, 
except a portion reserved by himself, stipulating 
that the transferee should pay land revenus on all 
the lands including the lands resumed, such an 
agreement cannot be enforced for all time 
against the person in possession. {Chamier, J.) 
Ram Govind v. Sri Thakurji Maharaj. 

19 1. C. 126: 11 A. L. J. 231. 


_S. AO^Covenant running with the land 

.^Liability to pay revenue. 

An agreement that the transferor should retain 
a certain portion of the property transferred and 
that the transferee should pay the whole of the 
land revenue including that of the portion retain¬ 
ed, is not a covenant running with the land, 
and the transferees of the vendee are not bound 
bv it. [Chamier, J.) Sri ThakURJI Mahar.u 
V. LaCHMI Narain. 19 !• C. 67: 11 A. L. J. 212. 

_^S. ^o^Covenant running with Ihe land 

^Restricting user of property. 

A covenant agreeing to restrict the use of pro¬ 
perty by the owner is not binding on the purch¬ 
aser unless he has notice a? it does not run with 
the land. {Macleod, C. J. and Heaton, J.) 
GoRDHANDAS V. MohaNLaL. 22 Bom. J. B. 1158 : 

59 I. C. 506 : 45 B. 170. 

__Ss. 40 and 41 — Revenue Sale — 

Doctrine of purchaser for value without notice 

‘^Trevenue’sale held on the footing that the de¬ 
fendant was bound to pay assessment would be 
invalid if it is found that he was, in fact entitled 
hnM the lands free of assessment. The pur- 

chaser in such a sale woutd not get a good title 

except by adverse possession. The doctrine of a 

SHIV Keshav . " ^2 ^ 

_.s. 40 —c/iargc on land- Applicability to 

^“whMr^^ropeit^’in the bands of a person is 

«Mth a charge, a transferee getting it 
burdened with f e takes it subject to 

C. J. and Heaton, J.) 3,2 . 39 c. 96: 

JOEGANN. IQ L. B. 97. 


-S. 40— Covenant running with the land 

—Covenant to repurchase. 

The covenant to reconvey in a sale-deed only 
creates a personal liability and it does not run 
with the land. Even heirs of the vendor are not 
bound by it. {Scott and Batchelor, JJ.) Guru 

NATH BALAJI V. YAMCHANA NALAROO. 

35 Bom. 268 : 10 1, C. 814: 13 Bom. L. B. 240. 

-S. 40— Covenant for preparation of 

jama papers. 

A contract between lessor and lessee for the 
preparation of a set of Jama wasib vaki and 
Jama Adufassil papers is a covenant running 
with the land. {Fletcher and Newbould, JJ,) 

Bhagwan Dasv. Surendra Narain Singh. 

42 I. C, 621. 

-S. 40— Applicability — Creation of ease¬ 
ment. 

The principle of S. 40 of the Act is not applic¬ 
able to a case where a deed ol sale in favour of 
the plaintiff creates an easement. S 40 does 
not deal with rights of that character. {Leslie. 
Jones, J,) Ram Singh v. Ram Singh, 

39 I. C. 778 : 48 P. W. E. 1917. 

-S. 40— Covenant running with land — 

Condition. 

A condition that if the property was sold by 
the mortgagor three-fourths of the sale 
money should be paid to the mortgagee does wot 
destroy the mortgagee’s right over the property 

and he can follow the property if he is not paid 

the three-fourths of the sale money. 30 Mad 67, 
Dist. {Johnstone and Ratttgan, JJ.) Alliance 
Bank v. Kahan Singh. 4 P. b. 1915 * 

111 P. W.E. 1914 : 25 I. U. 866: 

216 P. L. B. 1914. 

- Sb. 40 and 100—Charge—Purchaser with 

out notice. 

Where there ia a charge on immoveable pro¬ 
perty to secure payment oi a sum of money sup¬ 
ported by consideration, a purchaser of the im¬ 
moveable property although without notice of the 
charge takes it only subject to the charge. 
{Sadasiva Aiyar and Spencer. Jj.) Srinivasa 
Raghava Iyengar v. Rawganatha Aiyangak 

25 M. L. T.347 : 51 I C, 963: 

36 M. L. J. 618. 

-S. 40—Contract of sale—Private sale 

pending attachment — Transferee—Meaning of _ 

Execution of decree. 

A contract of sale creates an obligation annex¬ 
ed to the ownership of property within the mean¬ 
ing of the section. A private sale of property 
pending attachment under a contract entered in¬ 
to prior to attachment, confers good tide on the 
veodee. Toe term ‘transferee’ in the section in¬ 
cludes not merely a transferee under a private 
alienation but also to a purchaser in execution of 
a decree. The principle ot the section applies 
also to the proceeding in execution. {Abdur 
Rahim and Srinivasa Aiyangar, Jj ) Ribala 
VENKATA REDDI V. MaNGaDU YELLAPPA CheTTY 

38 I. C. 107 : 6 1. W. 234.' 
Purchaser of encumbered estate 

with notice. 



^7V^ 


CIVIL DIGEST, 1911—1923, 


1720 


TRANSFEB OF PROPERTY ACT (IV OF 1882), 

S 40, 

A transferee who purchases property koowing 
tliat It IS encumbered with a debt is li-’ble under 
S 40 of the said Act to discharge the debt. (Stf*ur/ 
atKi Kci*ihcn\a Lai, A J- Cs.) Mahadeo B<ksh 
StN<.n V . Sant Haksh Singh. 7 0 L. J. 3a6 : 

57 I. C. 613 : 23. 0. C. 118 

-S. 40— Covenant against alienation. 

A covenant between the mortgagor and mort¬ 
gagee restraining the former from alienatir g the 
mortgaged properly creates only a personal lia- 
b.lity beiweeii the panics and does not invalidate 
t lease by the moitgagor. The lessee can cla'm 
to redeem the mo'^tgage. 6 Cal. 3l7; 30 Bom 250; 
17 C L J. 384. Ui^t. [Lindsay, J.C.aiid Kau- 
haiva Lai. A. J. C.) SYED His.ain v. UaNK of 
Upper India, Ltd. 30 1. C. 289 : 2 0. L. J. 291. 

- S. ^0—Covenant runtnng with land — 

Assignee. 

A covenant running with the land necessarily 
aflect'i'he nature, quality or value of the land 
independently of collateral circumsiat ces affect* 
ing titc mode ol enjoyment. A covenant will bind 
the iranslcree though a portion cf it does iroi re 
late to the thing demised, [Das and hosier, JJ.) 
The Lodna Colliery Co., Ltd v. Bepin Behari 
Bose. 56 I. C. IL3 : 1 Pat. L T. 84. 

-S. 40— Grant of land to build dharnta- 

sala—Not enforceable. 

A covenant to grant land to the grantee for build¬ 
ing a dharmasala or mandir thereon whenever 
he or his successors wished it, creating as it 
does. Only a secular estate in the grantee, is un* 
enforceable against the heir and assignees of the 
grantee. [Chamber and Jwala Prasad, JJ ) Daya 
Bhai V. Maharaj Bahadur Singh. 

1 Pat L. J. 238 : 34 I. C. 482: 2 Pat. L. W. 333. 

-S. 4L 

Attestation. 

Diequelifled person. 

Enquiry 

Uusband and wife. 

Involuntary sale. 

Notice. 

Ostensible Owner. 

Reasonable care, 

RiVdl ttanaferees. 

Scope of. 

Uiscellaoeons. 

Attestation. 

— S Attestation — Henamida*—Aliena¬ 

tion by—Real owner, if c>tH contest 

A real owner who allows tne benamidar to 
pose as the real owner and attests an alienation by 
hi is estopped from asserting t^’c betmmi nature 
of the transaction against the bona fide iranslcree 
for value; and a person claiming through the real 
owner will have no superior righ s. [Rosstgnol 
ana Wilberforce, JJ.) Sant Singh v Lachvi. 

46 1, C. 102 : 126 P. W. R 1918. 

-S. A\—Attestation—Conveyance by mort¬ 
gagee as absolute owner. 

Where a person altesis a registered mortgage 
document which expre?sly reciicd that the aites- 
tor has no objcciion to tlic mortgage and on the 


TEANSPfR OF property ACT (IV OF 1882), 

S. 41 —Enquiry. 

faith of such attestation a second mortgage is 
taken by third parties the atlestator will be tsiop- 
ped from selling up rights to the property m the 
p'emdice of the subsequei t mortgagee. 20 Cal. 
296. (P.C.) 18 W.K, 166 (P.C.); 22 Cal. 909. U X'd 
Kef. to. [Agnew and b hadilal, J J.) Bassov. 
Mir Muhammad, 20 I. C 291. 

278 P. L. R. 1913 : 

Disqualified Pereon. 

-S 41— Disqualified person — Purdarash- 

in lady—Representations by co-hcir— Estoppel. 

In the ab.'Cnce of any prool or suggestion that 
purdanashtn ladies ol a laindy had mi>lcd by 
word or conduct any alienee ftom ihe male mem¬ 
bers the mere fact that the ladies left ihe n ana- 
gement of the property in the bar cis ol males is 
insufficient to show tha' the male mtmbers 
represented the females or that the latter are 
estopped. [Lord Macuaghicn.) Azima bll l p. 
hHAMALAVAND. 4U Cal. 378 : 17 I c. 758 : 

17 C.W.N. 121 : IS MLT. U9 : 

(1918) M. W. N 12a ; 11 A L J. Ih9 : 

17 C.L.J. 303:15 Bom. L.R. 423: 25 M.L.J. dS.fP.C.) 

- S. 41— Disqualified person — Minor — 

Purchase ffom an oslenstble owner 

Wnerc a person purchased in good faith from 
another who was allowed by the father of the 
plaintiff (a mit or) to hold himself out as the 
ostensible owner and who after the death of ihe 
father was allowed by the minor's mother to be 
ill possession of the property collecting leits 
(for her‘ the rule of law contained in S. 41 of the 
Transfer of Properly Act is no bar to the.t Uintift's 
suit as no estoppel against an infant can be 
created by ihe act« of his guardian Unless ihe 
purchaser makes a detailed inquiry into the title 
of his vendor for a penod of mote than i2 years 
and insists on the prorluction and if possible pos¬ 
session of title deeds of the vendor, he cannot 
claim the prt leciiio offered by S. 41 ol the 
Transfer Ol Property Act. (Itooherjec and Heai h- 
croft, JJ ) Ram Chakan D.as v. Joy Ram MaJHi. 

16 C.L.J. 185 : 16 I.C. 825 : 17 C.W.N, 10. 

Enquiry. 

-S Al—Enquiiy—Absence of,as to real 

lille^Effict of. 

When it was proved that the plaintiff resided 
in the same locality and knew the family for a 
longtime and advai ced the money without 
making any enquiry as to ihc title of the rever¬ 
sioner, held, that he cannot claim as a bona fide 
Iranslcree within S, 41 of the 1 ransfer of Proper¬ 
ty Act [Viscount Haldane) Nageshar Pkasad 
Pande V. Kaja Nakain Singh. 

3 L W. 454 : 84 I.C 673 : 

20 C.W.N. 266 : (1916) 1 M.W.N. 142 (P.C.). 

-S. 41— Enquiry — Ttansfer by oslenstble 

owner — Title. 

A mortgagee fiom a sister’s son of the last 
Hindu i wiiei of the property ought to inquire it 
there ate any collaterals ot the last owner in 
existence, and if he does not so enquire, he is not 
enutled to the protection of S. 41 of the Act. 
{Haneijt and Gokut Prasad, JJ.) Ballu Mal r. 
Ram KisHun. 43 All. 863 : 64 I.C. 14: 

19 AL J. 11. 
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TEAMSFER 01 PROPERTY ACT (IV OF 1882), 

S 41—Enquiry. 

. 8 41— Enquiry- 

Nt a mortgagee from R. did not make any in- 
quirv as to R's title. He lived in the same loca¬ 
lity as R and used to lend money to R's lamily. 
It was he*d in a suit by P. against R. and N that 
R had no title to ihe propenv. N. brought a suit 
for sale 01 the property It was held, that he could 
not take advantage of S. 41, T. P. Art, u ider the 
above circumstances. {Johnstom, C, J. and 
Banerji. J.) Patesheri Partab Narain Singh 
V. Nageshar PRASiD. 10 I.O. 961 : 8 A.L J. S58. 

— —S 41— Enquirv^Son acting for father — 
Tra nsferce — Estoppel. 

Where a father purchased a site in the name of 
his son, built on it, was in possession and recei¬ 
ved its rents and the Sun transferred it. Held, 
that as the vendee trom the son had various in- 
dicati ms which should have led him to make 
inquiries into his vendor’s title and had received 
moreover direct notice of the father’s claim at the 
time when the deed was presented for registra 
tion, he could not urge that the father was estop¬ 
ped bv his conduct from setting up a tiile as 
against hi n, 22 Cal, 909, Rel. {Scotl-Smith and 
Shadi Lai, JJ ) Gulam Dastgir v. Trja Singh. 

73 P R. I9i8 : 47 I.C. 367 : 159 P.W.R. 1918. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 41—Notice. 

Peed to acquaint the mortgagee with the fact that 
the land stood in the real owner’s name in the 
Revenue Maos and Registers. {Iwomey, J.) 
Maung Hmwe V. Ma Lun Aung. 

11 I.C. 855: 4 Bur. L.T. 186. 

Husband and Wife. 

-S. 41 —Husband and wife—Purchase of 

property benaini by husband tu the name of his 
wile—Rights of decree-holder against ihe husband 
pu* chasing such property—Mortgagee from 
widow —Bona fide transferee for value. 

Where a husband purchased property in the 
name of his wite and held her out to be the true 
owner of the said prooerty. a purchaser of the 
property in execution ot a decree against the 
husband is estopped from denyingthe rights of a 
mortgagee from the wife who took Ihe mortgage 
in good faith and without notice of the benami 
character of the wife’s title. The purchaser in 
execution of the degree against the husband is 
his successor-in-interest and is affected by the 
same estoppel as would affect the husband under 
S. 41 of the T. P Act. [Chatterjee and i uming, 
Jj.) Annoda Mohan Roy Chowdhury v. Nil- 
PHAMARi Loan Office, Ltd. 65 I.C 245 : 

26 C W N. 436. 


S. ^l^Enquiry—Scope of. 

A purchaser is not bound to inquire whether 
the -eller’s wife is enciente and so the right of the 
son in the womb canooi prevail against the pur¬ 
chaser. {IVallis, Offg. C. /. and Hanney, J.) 
Datla VenkatasUbba Raju Garu V. Gattem 
VeNKATARAYADU. 26 I.C. 61: 16 M.LT. 608: 

27 M.L J. 680. 


—S. ^i^Enquiry — Protection. 


Pyaibaings noc signed by the transferors are 
no ducumenis of title after the passing of the T. 
P Act. So to claim the protection of b. 41. a pur- 
chasir must prove that he enquired as to who 
was in actual possession of the land for 12 years 
before purchase, and should not assume tnal the 
vendor is the true owner meri-ly on the strength of 
the pyatuaings. [Twoney, J.) MgPjNyeinv. 
MAUNG My 37 I.C. 777 : 8 Bar. L.T. 85. 

___.8 41 — Enquiry—Purchaser put on in- 

auiry as to defect of title 

' Where a ourchaser from a son was aware of a 

mortgage which had been executed by him and 

his father held that the purchaser was put by the 

mortgage deed upon inquiry as to the interest of 

the fa.hir in the land and that he was therefore 

Int a bona fide purchaser from an ostensibfe 

own^ {Ormond and Parlett, 77 ) Mohamed 

T ACJTAfC Khateh ^ Moung Ba Gyan, 
Ibrahim Saib khateh ^ ^ ^ ^ ^ 

_ S. Enquiry. ,u * 

s 41 d:.es not apply in a case, where 'he mort- 
aagees could have easily ascertained that the pro- 
^?tv belonged to the mortgagor as well as to his 

_g 41 — Enquiry-' Absence of Bona 

nf the T P. Act will not protect a trans- 
feree^when the slightest enquiry would have suf- 


-S. 41— Husband and wife — Husband’s 

property sold by wife—Husband's right to redeem 
and recover. 

Where during the husband’s absence on pilgri¬ 
mage, the wife sold a peice of land, which beiorc 
the husband’s departure was moilgaged by her, 
the purchaser who paid off the mortgage having 
satisfied himself that the wife was the owner : 
Held, that the husband could not recover the land 
nor could be redeem the mortgage. (Chttly and 
Richardson, JJ ) NiRAS Purbe v. Tetri Pasin. 

32 I C. 82 : 20 C.W.N. 103. 

Involuntary sale. 

-S 41— Involuntary sales-Execution sale. 

Where title is obstensibly in a third person and 
the real owner acknowledges it as true, persons 
who seek to prove that the title is illusory will not 
be allowed to do so. This princirle does not 
apply to execution creditors who are not estop¬ 
ped by consideration affecting the judgment- 
debtor. iAb<*ur Rahim^ O. C. J* and Seshagiri 
Aiyar, J.) Veerappa Chetty v. Ramasami 
Chetty. 43 Mad. 135 : 63 I C. 679: 26 M.L.X 271 : 

11 L,W. 232 ; 3? M.L.J. 442. 
-S. 41— Involuntary sales. 

S. 41 applies to the case of a Court auction 
purchase 16 I. C. 811, Foil. (Moore and Sadasiva 
Aiyar, JJ.) Naraprath Kumali v. Paramboli 
Kandi. 34 I.C. 494. 

Notice. 

-S Notice—Transfer by ostensible 

owner—Hindu widow—-Consent of. 

An assignee of an equity of redemption who 
also claims to be assignee of the mortgagee's 
rights but who has taken no re-transfer of the 
property from the mortgagee and whose assignor 
has also taken no retransfer of those rights, can¬ 
not set uo a plea of bona fide purchase without 
notice. Quaerei —Whether the consent required 
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'IRANSFER OF PROPERTY ACT (IV OF 1882). 
S. 41 —Notice. 

by S. 41 of the T. P. Act can be said to be fur* 
Dished wliere the only consent given is that of a 
Hind'i widow as tenant for life remainder-man 
being no party to such consent. (Sco//, C. /. and 
Batchelor, J.) Bai Jayagavki v. Fukshotamdas. 

44 I.C. 926 : 20 Bom. L.R. 71. 

--8. 41 — Notice — Possession with stranger. 

If a purchaser or mortgagee has notice that the 
vendor or mortgagor is not in possession of the 
property, he must make inquiries of the person 
in possession (jt else take the property subject to 
the rights of such person. [Mookerji and Beach' 
croft. JJ.) Magu Bwahma v. Bholi Das. 

20 I.C. 19a : 19 U L.J. 352 : 18 C.W.N. 657. 

-S. 41— Notioe — Heal owner in possession 

Where the real owner has all along been in 
possession and enjoyment ot the property, that 
circumstances is constructive notice of the 
benamt nature of the transaction A person in¬ 
voking the plea of estoppel must show that he 
made bona fide enquiries (Shadtlal, J.) Kam 
Sahl p V. Maya Shankek 46 P. R. 1918 : 

43 I. C. 666 : 33 P W a 1918 : 46 P.L.B. 1918. 

- S. 41— Notice — Burden of proof — Real 

Owner holding out of another. 

Where a third person purchases an estate for 
value from the app.irent owner the burden oJ 
prv;ving that third person had actual or cons 
iruclivu Ilf tice of the real title is on the vendor 
and the burden is not shified though the %'cndor 
was more than a mere benamidar and had a Uen 
on the property f(.r payments made by him. 
[Abdur Rahim and Phillips, JJ.) Haja of KaH- 
VET.MAGAK V. Saravana Fillai. 36 I. C. 893 : 

4 L. W. 200. 

-S. 41 — Notice —Bona fide Mortgagee 

without notice. 

A bona fide mortgagee without n^^ticcof defect 
of title in his mortgagor may be awarded a decree 
under S 4l even though the sale of the property 
to the mortgagor was collusive. {Nunro and 
Sankuran Nair, J J ) Bommadevara Venkata 
Narasimha V. Gundu Sastrulu. 

9 I. C 604 : 9 M. L. T. 365. 

-—S. 41 — Notice — Possession of stranger^ 

A purchaser of iininovcable property in the 
possession of a third person is presumed to have 
(he n tice of the title of such third person. 
{Man*^g Kin, J.) MUNG Bo v. Mung Tun Byu. 

33 I G 131 

--S. 41— Notice. 

A person who knows about the infirmity of title 
of his transferor cannot claim the benefit of S. 41 
{Robinson, J.) Saw Lan v. Mau.ng IjVS. 

32 I. C. 673. 

Osten^'ible owner. 

-41 —Ostensible owner—Propertvin the 

possession of —Execution sale — Rights of pitrcha' 
ser. 

The question whether, on the (acts found, the 
principle of S. 41 of the T. F. Act applies, is one 
of law. 26 A. 490 ; 36 A. 303 Ket. The property 
IB question origiDally be! .nged to a Mahoracdiu 
wlio died leaving a son and daughter. The son’s 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

S. 41—Ostensible cwner. 

name alone was entered in the revenue papers on 
the death of the lady in 1890 and be alone re¬ 
mained in physical possession of the property. In 
1896 the son alone mortgaged the property and 
paid it off in due course subsequently. Again he 
mortgaged in 1908 and 1911. In a suit by the 
mortgagee the property was sold in execution 
and purchased bv him. Subsequently in 1919 
the daughter sued for a 1/3 share of the property. 
Held that the son having dealt with the property 
as his own with the consent of the daughter, the 
latter was estopped from claiming it as her own. 
{Walsh and Ryves, U.) MuL Raj v. Fazl Imam. 

45 A. 520 : 21 A. L J. 424 : L. B. 4 A 234 : 

1923 A. 683. 

S. 41 —Ostensible owner — Manager of 
property during owner's absence—Entry of tnanU' 
ger in Municipal house tax register—Effect of — 
Dealings with property. 

The possession of a manager cannot be treated 
as sufficient evidence of ostensible ownership 
with the consent, express or implied, of the real 
proprietor within the meaning of S. 41 of ihc 
T.P, Act. The entry of the name of the manager 
in the municipal house-tax register on his own 
application was only made for the purpose of 
assessment and collection of house-tax and was 
not intended for registering title. Such an entry 
is not always enough to induce a person to think 
that the persoo whose name was entered was the 
proprietor and a right to sell the property which 
was entered in his name, 12 A. L. J. 411 ; 19 C. 
W.N. 1055: 23 A 442, Ref. and Kanh tiya 

Lal,JJ.) Maho.med Sulaiman V. Sakina Bibi. 

20 A L. J. 654 : 44 All. 674 : 

L R. 3 A. 509 : 1923 All. 893. 

--S. 41 — Ostensible owner—Mahomedan 

lady. 

Where a Mali. Lady after the death of her 
husband represents herself to be the sole owner 
of the husband's property with the consent of the 
heirs, receives rent irom tenants, and is entered 
as sole owner in public records, a transfer by her 
in good faith and for valuable consideration, is 
protected by S. 41. {Bannerji and Ryves, JJ.) 
Mohamad Shakur Khan v. Mussammat Shaha- 
JAN Begam. 63 I. C. 126. 

■S. 41 —Ostensible owner. 

A manager of a property on behalf of another 
cannot be the ostensible owner under S. 41 of 
the Act. [Richardson and Banerjea, JJ.) Jamna- 
DAS V. Uma Shankek. 36 All. 308 : 

25 I. C. 158 : 13 A. L. J. 411- 

-S. ^i^Ostensible owner—Transfer 

Silence -‘Estoppel — Judgment. 

Where one man allows another to hold himself 
out as the owner of an estate, and a third person 
purchases it for value from the apparent owner in 
the belief that he Is the real owner the man who 
so allows the other to hold himself but shall not 
be permitted to recover upon his secret title, 
unless he can overthtow that of the purchaser by 
showing cither that he had direct notice or some¬ 
thing which amounta to constructive notice of 
the real title or that there e.xisted circumstances 
which ought to have pul him upon an enquiry 



1725 


CIVIL DIGEST, 1911—1923. 


1726 


TBANSFEE OF FBOFEBTY ACT (IV OF 1882), 
S. 41—Ostensile owner. 

that, if prosecuted would hav'e led to discovery 
of it, The circumstances which would prompt 
enquiry might be infiniiely varied but it might 
be said that they must be of such specific charac- 
ter that the couit could place its hoger on them 
and say that upon such facts some particular 
enquiry ought to have been made. It is not 
enough to assert generally that enquiries should 
be made or that a prudent man would make 
inquiries. Some specific circumstances should 
be pointed out as the starting point of an inquiry 
which might be expected to lead to some result. 
These principles apply to the case of sales as 
well as mortgages, 11 B, L. R. 46; 19 W. R. 292; 
26 A. 490 Rel. One who culpably stands by and 
allows another to hold himself out to the world 
as the owner of property and thereby sell it to a 
hona ftdt purchaser cannot afterwards assert his 
title against the latter. It may be difficult on the 
concrete facts of a paiticular case to determine 
what standing by is culpable. It is the duty of a 
man who knows that another is reljing on a 
document bearing a counterfeit of his signature 
to give notice of the lorgery without delay 6 
A. C. 82 ; (1904) A. C 806 ; (1803) 1 Ch. 736 Rel. 
(Mookerjee and Cuming^ JJ.) Baidya Nath 
Putt v. Alefjan Bibi. 36 C. L. J. 9 : 

1923 Cal. 240. 

-S. 41 —Ostensible owner—transfer by — 

Notice of defect in title—Effect of. 

In order to allow the real owner of property 
to recover from an alienee the property taken 
from a person allowed by the real owner to hold 
himself that as the owner, he must prove either 
direct or constructive notice of the title or the 
existence of circumstances which ought to have 
but the purchasers on an enquiry which if pro¬ 
secuted would have led to a discovery of the 
real title. {Prideanx, A. J, C.) Lal Singh v. 
Paras Ram. 1922 Nag. 226. 

—— S. 41— Ostensible owner —Bona fides— 
Purchase from an ostensible owner. 

Plaintiff cannot set up his real title when the 
defendant has purchased the property bona fide 
from the ostensible owner. {.Roe and Coutts. 
11 \ Ramsundar Sahu V. Ramnarayan Sahu. 

48 I. C. 936 : (1919) Fat. 404. 


Beasonable care. 

_^ 5 . 41 —Reasonable care—Ostensible owner 

^Vendee^Due care and inquiry. 

A vendee from an apparent owner must show 
that he had no actual or constructive notice of 
the real title and had not before him circumstan 
ces which would have put him on reasonable 
inquiry to find out the truth. Quaere 
transfer of the fatta makes the pattadar the 
ostens%le owner Were :-Whcther S. 41 over- 
riHes S 115 of the Evidence Act where immove 
able P^perty is claimed ? [AylinS and Coutts 
Trotler JJ.) VenkataramaNA Aivar ». E. 
VENKATARAMANA AIYAR. 9 . 

50 I. C. 969 : (1919) U. W. N. 180. 
_8. Reasonable care—Purchase from 

"^^4”4foftireT'P- Act is applicable when the 
transferor is the ostensible owner and the 


TBANSFEB OF FBOFEBTY ACT (IV OF 1882). 

S. 41—Eival transferees. 

transfer ismade with the consent of the real owner 
The purchaser has to prove that be took reason¬ 
able care to ascertain that the vendor has no title 
to convey. [White. C. J and Oldfield, J.) Kuppam- 
MAL V. Gattipalli Gopaul Chetty. 

27 I. c, 14 : IL. W. 649. 

—-8. 41— Reasonable care — Collector's certi¬ 

ficate. 

A man who acts on the Collector’s certificate 
as evidence of title does so at bis peril. Reason¬ 
able care and good faith are necessary to get 
the protection of S. 41 of the T. P, Act. [White, 
C. J. and Oldfield, 7.) Thangavelu Chetty v. 
Mangathaye Ammal. 21 I. C. 21 : 

(1913} M. W. K. 674. 

-S. 41— Reasonable care—Transferee from 

ostensible owner must prove title. 

The transferee from an ostensible owner has to 
plead and prove that he took reasonable care to 
ascertain that his vendor had power to make the 
transfer and that he took the sale deed in good 
faith and for consideration. {Batten, J. C.) Mt» 
Kastur Bai V. Baliram. 1923 Nag. 15. 

-8. 41— Reasonable care. 

S. 41 applies to a case where a transfer is 
made by a person whose name appears in the 
khewat and the real owner not only expressly 
consents to allow that person to become an ost¬ 
ensible owner of the property transterred but 
also takes an active part in settling the terms of 
the transfer as in such a case the transferee must 
be regarded as having taken reasonable cure- 
{Kendall, A. J. C.) Kama Samajh Pande v. Ram, 
Jas. 34 I. C. 773 : 3 0. L. J. 824. 

-S. 41— Reasonable care — What the 

transfetee must show. 

Under the proviso to S. 41 the transferee must 
show that he acted in good faith and that he took 
reasonable care to ascertain that the transferor 
had power to make the transfer. The care re¬ 
quired to be taken under this pioviso is one that 
is expected of an ordinary prudent man of busi¬ 
ness, but a transferee is not protected by a refusal 
to enquire into the possession of title deeds and 
to rest content with the entry in the Record of 
Rights. (Miller, C, J. and Mullick, J .) Kanhu 
Lal Marwari V. Palu Sahu. 

5 Fat. L. J. 521 : 1 Fat. L. T. 646 : 

57 I. C. 353 : 1920 Fat. 305 : 

2 U. F. L. B. (Pat) 171. 

Bival Transferees. 

-8. ^ 1 —Rival transferees — Subsequent, 

bona fide transferee — Negligence. 

If a prior transferee by his omission allows the 
transferor to sell it to some one else who buys it in 
good faith such a subsequent bona fide purchaser 
for value without notice of the property will have 
preference as against the first transferee ihe prin¬ 
ciple is that of two innocent transferees the one 
who renders it possible for the owner to deal with 
the property a second time, must suffer for his 
negligence. (Seshagiri Aiyar and Phillips, JJ.) 
Palaniappa Goundan V . Nachiappa Goundan. 

58 I. c. 897. 
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8. 41 —Rival transferees. 

——S. 41— Rival transferees-'Tt^ansfcr of 
prelintinary and final decrees to different per¬ 
sons — P-efertnce. 

The lra'»sleree of the preliini lary decree is 
preferied to the transferee of the final decree 
when tri. re is a confl'cl between the two tor 
after a tra >£fer of prelnninar> decree, toe decree- 
holder h is nothing left winch ne can tran>fer 
and the transferee cannot get inoie than tne 
transferor’s ngnts. [Ormond and Twomey, JJ.) 
Mahomkd V. Mao. 36 1. C. 426 : 

9 Bur. L. T. 121. 

Scope of. 

-S. 41 —^cope of. 

Where a person parchases property at an 
auction sale under circuinsiances which do not 
lead him to an enquiry. S. 41, 1. P. Act. does not 
apply [Ryves and Uaniels, JJ.) MArHUUA hRA- 
SAU V. Anandi Kunwar. 2t A. L. J. 498 : 

L. R. 4 A. 555 : i9;^4 All 63. 

-S. 41—Sco/>«o/— Rt'gistraiion Act, S. 47 

S. 41. T. P. Act must be read id such a way 
that it .must not confl ct wjtn the Reg'Slratioo 
Act, S 47. {Clianiicr, J) Mathukakalwar v 
AmbiKA Dat. 25 1. C. 725 ; 12 A. L. J. 993. 

-S 41 —Scope of—Intention to deceive — 

Acquies^ccnce. 

lo or<ler to invoke S 41 it is not necessary to 
show mat tiie real owners intended to clecteve by 
tbeir acquiescence muc i less that they intended 
to decc'vc any particular person. The object of 
the section is to protect bona fide transferee lor 
consideration who had made inquiries though 
the real o.vner may be innocent. {Lyle and Ash¬ 
worth, A. J. Cs.) AZlZ-t/N'NISA V Ah^an Asukaf. 

53 1 C. 970 : 22 0. C 243. 

-8. 41 —Scope of — Estoppel—Silence—No 

duty to speak. 

S. 41 of the T. P. Act isb.ised upon the doc¬ 
trine ot estoppel. The mere fact that the leai 
owner kept silence and advanced no claim for a 
long time cannot be treated as evidence of an 
implied con-ent on his part to the continuance of 
a trespasser's possession auriug that time. The 
transferiee from a trespasser cannot therefore 
avail himself of that plea. [Lindsay, J C) 
Saiyeu-Un-Nissa V. Maiku Lal. 

47 1. C. 687 : 6 0. L. J. 391. 

---S. 41— Scope ot. 

S. 41 is an exception to the rule that a person 
cannot convey a belter title than he himself has 
and therefore the conditions set forth in that 
section must be strictly complied with. [Miller 
and Mnllick, JJ.) Kanhu Lal Marwaki 
PalUsahu. 6 Pat. L. J. 521 : 1 Pat, L. T. 546 : 

67 I. C. 353 : 2 U. P. L. R (Pat.) 171 : 

■1920 Pat. 3u5 

--S. 41 —Scope of—Property vested in 

shrine—If applies to, 

S. 41, r. P. A-t, in protecting a transferee in 
good faith from an ostensible o vner lays down 
the condition precedent that the persons intcfesi- 
cd in the property must have given their onsent 
express or implied. 
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S. 43. 

The section was intended primarily to apply to 
cases wnere an o-tensiolc owner has acqu red a 
title benami. Religious endowments a*e actually 
pfOte:ied from its opera ion, as the idol is the 
shrine itself and no pirticular being can give 
consent, express or implied, {Pipon, J. C*) 
Ghulam Haidar v. Manager, Committee 
Samadh Baba Phula Singh. 73 i c. 711. 

MiscsllaneOQB. 

-S. Al — Mortga^^e —Bo’ia fide purchaser — 

Rights of. 

It is not open to the parties to a mortgage to 
impaach tiie genniiieiicss of tl)at tiausaction to 
the detriment ot a fide purchaser lor value 

witoout notice from i purchaser in a Couit sale. 

A bona fidt transferee lor value from an osient 
sibic owner is allowed to protect himself agains- 
his real owner- [Mookerjee nn</ Richatdson, 
JJ.) Ram Sumnun Prosad v. Gbnda L.al Kai. 

29 1 C. 841 ; 22 0. L, J. 674, 

-S. 41 — Representation under mistake 

—Effect oL 

S. 44 ol the T. P, Act, like S. 115 of the Evi¬ 
dence Act applies to a case where the person 
sought to be esiopped has acted under a mistake 
of fact. 20 Cal 29u rel. [Halltfax, A. J. C.) Ram 
Prasad v. Imakatbai. 18 N. L, B. 27 : 

1922 N-ig. 79. 

-S ~ Disclaimer by real owner —Effect 

on transferee from ostensible owner — Estoppel. 

A person disclaiming title cannot afterwards 
set it up to the prejudice of thiid parties pur¬ 
chasing fr<jm the ostensible owner in g od faith 
and value. [Stuart ana Kanhaiya Lal, A J. Cs.) 
hAKiK jHAN Begum v. Muhammad Abdul chani 
Khan. 45 I. C. 3l)7 : 5 0. L. J. 49. 

-S, 41 —Agreement to repurchase. 

Principle of S. 4j ©t T. P, Act is a stipul¬ 
ation lor repurchase cannot be enforced against 
a bona fide transferee lor consideration witiiont 
notice. (Twomey, J.) Maung Bya v. Mauno San 
Thu. 10 I. C. 779 : 4 Bur L T. 74. 

--S, 43 — Limited owner—Conveyance by 

— Rt.versioncr joining in transaction. 

Where a rever>ionef joins in a conveyance by 
a liiiiiti-d owner, but the purchaser is misled on 
the death of the iimiied owner, the rever^io^e^ 
succeeding to estate is not estopped from cia’mmg 
properties and enaUenging the alienation as being 
without necessity. The doctrine of title Iceding 
the estoppel is inapplicable. [Mr. AnifCr Ah.) 
GUK Nakayan V Sheo Lal Singh. 46 Cal 566 : 

17 A. L J. 66 : 9 L. W. 335 : 

28 C. W. N. 621 :49 1. C. 1: 1 U.P.L.R. (P. C ) 1: 

36 M. L. J. 68 (P. C,). 

-S. 43 —Joint vendors—Subsequent acqui¬ 
sition of title—Vendor and purchaser— Liability 
of fOmt vendors. 

Where ceriain persons purport to se'! pio- 
pertv they are jointU liable to make good the 
property out ot any property they had at the time 
of Silo or which they had subsequently acquired. 
(Rr^/rcinfs. C. J and Banncrji, JJ,) KaudhiRN 
Singh v. Bhagwandas 

35 All. 641 : 21 I. C. 654 : 11 A, L. J. 746- 
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S. ^%-^Apt>licabiliiy^ 


S. 43 applies to a case in which the contract of 
transfer sabsists at the time when thn property 
transferred without title is subsequently ac 4 uir- 
ed by the transteror. (banerjce, J.) Jadu NaNsup* 
ADHU V. Sheojit Sixgh. 10 I. 0. 443. 

—S, 43— Mortgage by person having no 


right. 

Where a person mortgages property when he 
has no right to mortgage representiog that he 
has such authority the mortgage becomes effect¬ 
ive as aga nst the property subsequently acquired 
by him. [Stanley, C. J. and Bauerjee, J.) Sakja 
Prasad v- Bcnokshari Baksh Pal. 

33 All. 382 : 9 I. C. 298 : 8 A. L J. 184. 

'3. 43— Mortgage—Beneficial interest — 


Acquisition by mortgagor—Rights of tnorUagee 
Where mortgagors acquire the beneficial in¬ 
terest in the mortgaged property they must hold 
it lor the beaefit of the mortgagee. (Scor/, C. J. 
and Russel, J.) ahmedabad United Printing 
Co. V. Akoeshir Kav^sji. 86 Bom. 515 : 

16 I. G. 684 : 14 Bom. L. R 644. 

■S. 43—Safe by judgment-debtor — Colleo' 


tor*s management. 

A judgment debtor selling the property while 
the Collector is exercising powers under 
S. 325 A, C P.C., must convey the property to the 
purchaser, after the Collector’s management 
ceases and his incompetence to sell it. is removed, 
34 Bom. 175, Dist. [Scott, C. J. and Russell. J ) 
Magniram V . Bakubai Rakhama Lohar, 

36 Bom. 610 : 16 I. C. 570 : 14 Bom. L R. 598. 

_ 3 . ^S^Subseguent title to the property^ 

Executory contract. 

The conveyance of a non-existent property 
though inoperative as a conveyance, is operative 
as an executory agreement which would attach to 
the property the moment it is acquired by the 
grantor and which in equity would transfer the 
beneficial interest to the vendee without any new 
act being done by the vendor to confirm the con¬ 
veyance. Where tuere was consideration for the 
contract and the grantor having subsequently be¬ 
come possessed ot the proi^erty not only referred 

to in the Hibanama but answering to the desenp 
tion of the property set out therein there cannot 
he any doubt that on those facts, a court of equity 
would compel the grantor to perform the contract 
andthit the contract would m equity transfer the 

Mia V, Abdul jabbak. 

___ 3 iZ—Aptlicabilit'^ of—Person having 

msley and Ghose, // ) Jagsdali Sheikh i>. FRa 
SANK A Kumar Nag^ C W. N. 433 : 1923 Cal. 423. 


ntation. 


S 43 _ There must he erroneous repre- 

Q D—VOL. IV 109 
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Before advantage can be taken of S. 43 of the 
T, F Act it must be shown that there was an er¬ 
roneous represei tation. Whether there was such 
representation or not is a question of fact [New- 
bould and Fan ton, JJ.] Srimati Sahadamoyi 
Dasi V. Atul Chandra Roy. 

68 1. C. 208. 


—S. 43— Estoppel—Transfer of a spes suc- 
cessionis. 

The doctrine of estrsppel enunciated under 
S 43, is inapplicable to a transfer of a spes succes- 
sionts such as the interest ot a reversi iier. [Moo- 
kerjee, C. }. and Fleichep, J.) Annanda Muhan 
V, GoUR Mohan. 48 Cal. 636 : 

25 C. W. N. 496 : 65 I. C. 27 : 33 C. L. J. 457. 


-S. 43— Exchange—Defective title — Sec¬ 
tion will apply. 

For the purposes of S. 43, an exchange stands 
on the same footing as a sale. Though an assign¬ 
ment is of a defective title yet when the title of 
assignor becomes good afterwards, the Court 
will make that good title available to make the 
assignment effectual. [Mookerjee, A. C. J and 
Fletcher, J.) Bhaiwab Chandra Mandal v. Jiban 
Krishna. 60 I. C. 819 : 33 C. L. J 184. 


-S. 43— Mortgage—Subsequent acquisi¬ 
tion of title —Purchase by attesting w’tness. 

W'here a mortgagor had lost title to a property 
at the time of the mortgage but had come back 
to tne mortgagor su isequently, the mortgage is 
good as agaiost an attesting wiitiess, of the mort¬ 
gage Who subsequently purchases the cquiiy of 
redemption. The attestor must be deemed to 
have had knowledge ot the mortgage. (Chatter- 
jee and Richardson, Jf.) Nibaran Chandra Sen 
V. Nagendra Chandra Sen. 

44 I. C. 984 : 22 C. W. N. 444. 

S 43— Non-transferable rights Estoppel 


feeding title. 

At the daie of a mortgage the mortgagor had 
only a non-transferable interest in the property 
but subsequently acquired a transferable interest 
in it and conveyed a portion of the mortgaged 
property to a third party. Held, that the mort¬ 
gage operated as a valid charge on the whole 
property (including the portion conveyed) enforce¬ 
able immediately on the acquisition of transfer¬ 
able interest. The mortgagee has a charge not 
only for the original advance but also any money 
subsequently paid to save the property. 31 Cal. 
667 : 10 AH. 163: 29 All. 133, Kel. [Mookerjee and 
Beachoroft, JJ.) Surewdka Nath Dey v. Rajen- 
DRA Chandra. 43 l c. 740 : 

27 C, L. J 289, 

- ^Z—Option—Exercise of—Mortgage of 

non-trans^erable right-subsequent acquisition of 
transferable rights. 

Non-repudiation of the mortgage when the 
misrepresentation of the original transaction 
came to be known is an exercise of the option 
under S. 43. A father, a defendant, mortgaged 
to the p’aintiff a property in which he had only 
non-transferabJe right His sons afterwards 
transferred their rights in the same property to 
defendants 2 and 3 who had no notice of the mort¬ 
gage. Subsequently the father acquired the 
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transfeiable rights. Under S. 43 of the 
T. P. Act the plaintiff was held to be 
entitled to S'le OD his mortgage subject however 
under the terms of the last clause of S 43 to the 
right of the defendants 2 and 3. (Sanfierson. C. J. 
and Mookerjee. J.) Bani Rai v. NataBaR Sirkar 

33 I. C 975 

-S. 43— Applicability* 

The principle in 20 C. 708 (F. B ) is applicable 
only to cases where the lessor is in possession of 
land defacto landlord in good faith and placed 
the lessee in possession of the land who also 
should have accepted it in good faith, {Mookerjee 
and Beachcroft, JJ,] Krishna Nath v. Moham¬ 
mad Wafi^. 23 C. L. J. 663 : 

31 I. C. 789 : 21 C, W. N. 93. 

S, 43 —Scope of- Estoppel feeding the 

title. 

If the transferor himself has once bocome enti¬ 
tled to a valid estate in the land, the transferee's 
equity would attach upon it in the hands of all 
pers ms claiming under the transferor otherwise 
than for a legal interest by purchase for value 
without notice. The section applies only where 
the transferor made an erroneous representation 
as to his right to transfer. {Asutosh Mookerjee 
and Beachcroft* JJ ) Chota Bahira Saheba v. 
FURNachunder Chaudhuiu. 

21 C. L. J. 144 : 27 I. C. 982 : 

19 C. W. N. 1272. 

-Sa. 43 and 115 — Landlord and tenant — 

Parmanent sub-lease--Original lease merely tern- 
porary^ but renewed from time to time. 

Where lands held under Government under a 
temporary settlement were sub-leased to plaintiff 
permanently, who in turn aub-lcased to defendant 
also permanently, and the settlement was renew¬ 
ed from lime to time, the effect of the renewal was 
to keep alive the contractual obligations of the sub¬ 
ordinate holders, arising out of their relationship 
as landlord and tenant. {Mookerjee and Beach- 
croft JJ.) Mohendra Nath v Shyam Lal. 

19 C. L. J. 308 ; 23 I. C. 16 : 18 C W. N. 907. 

-g 43 —Estoppel feeding title—Execution 

sale—Rent sale. 

If a grantor who has no title or a defective 
title, or an estate less than what he purports to 
grant, conveys with warranty or covenant of like 
import and subsequently acquires the title, or 
estate which he assumes to convey or pcrtects 
his title, such after acquired or perfected title 
will CQure to the grantee or to his benefit by way 
/'‘stoppcl. In the case of a voluntary pri\ate 
aiicnatioD, the deed, cither expressly or by neces¬ 
sary implication, signifies that the grantor intend¬ 
ed to convey and that tile grantee expected to 
become vested willi an estate of a particular 
kind ; the deed may consequently create an 
estoppel although it contains no technical 
covenants. The case of an execution sale, how¬ 
ever, is on a different footing. The judgment- 
debtor’s title is not guaranteed by the decree- 
holder. [Mookerjee and Beachcrojt.,JJ \ Prosanna 
Kumar v. Suikanta. 40 Cal. 173 : 

17 C. W. N. 137 : 16 I. C. 365 : 16 C. L. J. 202 
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- 8 . 43 —Punjab Government Tenants AcU 

S 8 — Contract Act* Ss. 23 and 24 — Agfeement 
by Government—Tenant to share whatever right 
may be acquired by him—If valid. 

An agreemeot by a Government tenant with a 
plaintih to the effect fhat if the plaintiff helped 
the former in bringing the land under cultivation 
the former would give to the plaintiff one-haK of 
whatever rights he may acquire intheUndis 
not opposed to public policy. {Abdul Ravof and 
Harrison. JJ } Nathu v. Allan Ditta. 

64 I. C. 18 : 1922 L 287. 

-S. 43— Erroneous representation — Neces¬ 
sary — Applicability of—Estoppel —Subsequent 
acquisition of title. 

To bring a transaction within S. 43 of the T. P. 
Act it is not necessary that the representation 
made by the transferor should be false; it is suffi¬ 
cient that the representation should be erroneous. 
When a person with a defective title (i. e., a spes 
successtonts) purports to mortgage property any 
interest subsequently acquired by him in that 
property is available in equity to make the mort¬ 
gage elfcctual, even though the defect in the titles 
is apparent on the face ol Ihe document. [Le Ros~ 
siguot and Broadway, JJ.) Bhagwati v. Chaoli. 

66 I. C. 698 : 2 D. P. L. B. (Lah ) 79. 

-S, 43 —Transferee must have been mis¬ 
led by erroneous representation. 

Section 43 ol the Act does not apply to a trans¬ 
feree wtio is not Vroved tc have been misled by 
erroneous rcprcsciitatioos ol the transferor as to 
his power to transfer. 34 Mad. 159 : 28 M. L. J. 
44 . 35 M. L. j 120, Kel. (Suriustt'a Aiyar and 
spenocr, JJ.) Kkishnamachariar v. Tiku- 
VENKATACHARIAR. t)9l. u. 276 I 12 L. W. 149. 

-S- 43 — Limited oivncr—Purchaser with 

knowledge, 

S. 43 of the Act does not apply to the case of 
a purchaser who knew, at the date of the sale, 
that the vendor had no right to convey to him 
the whole interest which the sale deed purport¬ 
ed to convey. 34 Mad. 159. Foil.-to Mad. 338. Kef. 
Where a Hindu widow sold certain propertiea 
belonging to her and her co widow and the pur¬ 
chaser knew ol the co-widow’s interest the 
purchase would not op« rate on the interest which 
the vendor subsequently acquired in her co- 
widow’s share, {tsakewtll and Phillips, JJ.) 
Venkata Lakshmi Nahasayya v. Meenakshi 
Ammal. 10 L. W 221 : 62 I. c. 998 : 

(1919) H W. N. 707. 

- 8 . 43 —Scope of — haw of estoppel — 

Erroneous representation essential. 

S. 43 ot the Act is only a branch of ihe law of 
estoppel and is ii applicable where there is no 
proof of any erroneous representation bv the 
mortgagor at the time ol the mortgage or of the 
mortgagee having acted on any such representa¬ 
tion to their prejudice. [Oldfield and Sadastvn 
Aiyar, JJ.) Kvdi Sankara Batta v. Moioin. 

36 M. L. J. 120 ; 49 I. C. 147 : 8 L. W. 10(X 

-8. 43—iVou-/raws/eri46/e nghi — Spes 

successionis— of* 

Where a person having merely a sp^s 
successionis in respect of a particular property 
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purports to transfer it such transfer deed does 
not operate on the inteiest of the transferor if 
and where he actually succeeds to the property, 
31 Mad 255, Foil. {WalUs^ C.J, and SPcncer. J.) 
The Midnapore Zemindari Co. Ltd., r. 
MalayaNDI Appaswamy Nayakrr. 41 Mad. 749: 
34 M. I. J. 663 : 24 M. L. T. 1 : 47 I. C. 733 : 

8 L. W. 382. 


-S. 43— Non-transfer able right—Service 
Inatn — Alienation--Subsequent enfranchisement. 

A mortgage of village service inam lands in a 
proprietary estate executed after the grant of a 
title deed of enfranchisement but bcfoie the 
notification under S. 17 of Madras Act II of 1894 
is invalid and inoperative. Even subsequent 
notiheation by Government is not effective to 
confer title on the abenee. {Wallis. C J.. Sadasiva 
Aiyar and Kumaraswami Sastri. JJ.) Vaddali 
Sannamma V. Keduganti Raohabhayi. 

41 Mad. 418 : 22 M. L. T. 532 : 

(1918) M. W. N. 23 : 43 I. C. 935 : 

7 L. W. 234 : 34 M. L. J. 17 (F. B.) 

S. 43— Applicability to grantees from 


Government. 

SeUion 43 does not apply to cases where land 
really belongs to GoveMiment. {Sadasiva Aiyar 
and Spencer, }}.) Swaminatha Mudali v. 
Saravana Mudali. 40 I. C. 581 :33 M. L. J. 370. 

S. 43 — Non-transferable nght — Service 


inam — Alienation. 

An alienation of service inam is wholly void 
and the enfranchisement of the inam at a later 
date does not entitle the alienee to invoke the 
aid of the provisions of S. 43 of the T P. Act. 
30 Mad. 255 : (1913) M. W. N. 4l5 : 11913) M, 
W. N. 99, Foil. {Spencer andCoutts Trotter, JJ,) 
KAI'.RI KAMAYYA V. ViLLORI JAGANNADHAM, 

39 Mad 980 : 18 M. L T. 360 : 2 L. W. 874 ; 

3C I C. 889 : (1916) M W. B. 838. 

___s. 43— Scope ofTransferor becoming 

entitled by inheritance. 

Wnere the transferor represents himself to be 

the abs date owner of the property transferred 

when he is really not so and on a sub^eque- t 

date acquires that property by inberifance. the 

transfer is not void under S. 6 (a) as being a 

sfes successioms but is one under S. 43 and is 

enforceable against the transferor. The principle 

of S. 43 applies equally both to the sales and to 

mortgages. 30 Mad. 255 ■ 20 Cal. 1; 2 C. L. J- 6 ; 

34 Mad. 159, Dist. {Ayltng and Tyabji, JJ.) Ala* 

manayakunigari Nabi Sab v, Murukuti Papiah. 
MANAVAiiUK ^ ^ ; 39 M. L J. 733 

_S. ^Z—AppUoabtlitr-Privies— Landlord 

and tenant—Represent a tion—Good faith—Estop- 

43 applies also to the privies of the original 

transferor and the original transleree. Where 
land belonging to Government was included in a 

lease by the lessor to the lessee and the Govern¬ 
ment subsequently declared that the land was at 
its disposal and then granted U to the lessor again, 
the tenancy is determined by 

the lessee cannot claim the benefit of S. 43, T- P. 

Act in the absence of any allegation of proof that 

in taking the lease, the lessee believed, in good 
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faith and after due enquiry, the erroneous repre¬ 
sentation regarding the title to lands leased by the 
lessor. {Sadasiva Aiyar and Hannay. JJ.\ Hatti- 
KUDUR Naraim Rao V. Ander Saiyad Abbas 
Sahib. 27 I C. 785 : 28 M. L. J, 44. 

-S. Non-transferable right — Service 

inam—Subsequent enfranchisement. 

The alienation of a service inam land is wholly 
void and S. 43 of the T.P. Act cannot be invoked 
in aid of such alienation. 3 M. L. T. 243 Dist 
from • 24 M. L. J. 462 ; 30 Mad. 255, Foil. {Sada¬ 
siva Aiyar and Spencer. JJ,, Batchu Ramayya 
V. Dara Satchi. 

14 M.L.T. 430 : (1913) M.W.N. 999 : 21 I.C. 600 : 

25 ML.J, 635. 

-S. 43— Alienation of service inam land 

—Alienation forbidden by law—'Title. 

A purchaser of service inam land from the 
holder who is prohibited from alienating it can¬ 
not claim a valid title on the ground that the 
inam was subsequently enfranchised and a patta 
was granted to the alienor. The principle of S. 43 
of the Transfer of Property Act has no opera¬ 
tion when the alienation is forbidden by law on 
the ground of public policy. {Benson and 
Sundara Aiyar. JJ.) Narhari Sahu v. Kokithan 
Naidu. (1913) M.W.N. 415 : 19 I.C. 881 : 

24 M.L.jr. 462. 


43 C.PC.,Sch. Hi. Para. 2—Trans¬ 
fer by judgment debtor. 

S. 43 of the T.P. Act applies to the case of a 
judgment-debtor professing to transfer property 
without the pf*rmission of the Collector in contra¬ 
vention of Sch. Ill, Para. 2 ot the Code. S. 43 
does not embody any principle of equity but 
merely lays down a rule of estoppel by represen¬ 
tation. {Brockman. J. C.. Stanyon and Mittra. 
A.J.Cs). Salu Bai V . Bajat Khan. 

42 I.C. 200 : 13 N.L.R. 130 (F.B.) 

--8. 4S^Morigage by manager of Hindu 

joint family—Absence of necessity—Subsequent 

partition—Liability of share of manager. 

A mortgage of the whole or a share of the joint 
family property of a Mitakshara family is void 
and inoperative as against the property hypothe¬ 
cated and gives the mortgagee no rights even 
against the mortgagor’s undivided share. Where 
I he mortgagor’s imerest has subsequently been 
separated from that of the other members of the 
family, it may become available as security for 
the mortgage debts. 5 Pat. L. J. 605 ; 2 Lah. L. J. 
h89, Foil. {Simpson and Dalai, A.J.Cs) Ram 
Ratan V. Ganga Buk«h Singh. 26 0 C. 246 • 
10 O.L.J. 193 : 9 O. & A I, R. 222 : 1923 Oudh 266. 

-S. 43— Non-transferable right, 

S. 43 of the T. P. Act presupposes an attempt to 
transler property which is transferable by law 
and does not extend to cases of transfers of pro 
perty which cannot be transferred under S. 6 (a) 
of the Act. 30 Mad. 255: 3l Bom. 165 • flQi 3 ) m 
W.N 416. Rel. {Lindsay. J. C.) Shiam Sundar* 

V. Dilganjam Singh. 20 O.C. 155 : 39 l.c. 640 : 

4 0. £. J. 360. 


■S. 48— Applicability. 


It is not necessary for the application of the 
section that the transferee should have believed 
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in and ?cted upon erroneous representation. It is 
also not necessary that the option under the 
section should be exercised imnriediat'*ly after the 
rijiht to dr* so is a'tamed. (b/war/, 7.0.) Jag 
Mohan Singh v, Sita Ram Singh. 

391. C. 186 : 20 0 C. 72. 

I 

■ - S. 43 — Morlga^ie of hi^ interest an un- \ 

divided co-parcenfv — Bona fide transferee wtih- ! 
out nottre tf affected. 1 

Where an undivided co-parcener mortgages | 
his intere'^t in the property and liis share after- : 
wards passed by mortgage and sale to others who 
took without notice ol the prior mortgage. <hc 
pri r mortgagee is not entitled to have it declared 
that the separa'ed share is subject to his mort¬ 
gage. {Ltitdsayand Rafiqne, A J.Cs.) Phaga- 
NATH V. Chandi SiNGH, 13 1. C. 468 : 14 0. C. 295. 


- S. ^i — Transfereefrom co-sharer— Parti¬ 
tion. 

Where one of several owners who are in dos- 
session of di 0 erent parcels of land by mi tual 
••rrangement transfers his share in a parcel " hich 
is in the possession of his co-sharers th»» transferee 
can sue lor par ition of that parcel as against 
them. (Mnokenee and Rye, JJ ) 'jRis Chandra v, 
Mahima Chandra. 33 1 C. 17 : 23 C. L. J 231. 

- S. 44 —The section does not overide 

Hindu Low. 

In cases coming under the Hindu Law S. 44 of 
the Transfer of Property Act does not override 
the Hindu Law. yAbdu^' Rahim, O.C.J , Sesha^iri 
Aiyar and Plttllips, JJ.) Kota Balabhadra v. 
KhktRA Dass. 4 L. W. 99 : Il9l7‘ M W N. 149: 

37 I. C. 168 : 31 M. L. 3. 276. 


-S 43 — Mortgage without lawful right — 

Subsequent a'quiution of fittc — Estop 'cl. 

Where a person mortgages property as having 
a right to do so but in fact without any title and 
subsequently acquires title as to a portion of the 
property he must make good his representation to 
the extent of the property which has come to his 
hands \Coutts and Ross, JJ.) Kamla Prasad 
V. Nattum Narayan Singh. 1922 Pat. 136 : 

3 Pat. L.T. 401 : 1922 P. 347. 

--S. 43— Landlord—Grant of Permanent 

lease— Property right. 

The gaontta of a village granted a permanrnt 
and heritable lease of hhogra land. The gaontia 
was subspqiieoily declared t» have proprietary 
rights in that village, held, that S. 43 of the T P. 
Art creates in the lessee a peimancnl transfer¬ 
able interest and that the descendants of the 
lessor were not entitled to eject tlie lessees. 
{Miller, C. J. and Mullick, J.) Aditya Prasad v. 
Paramananda Patel. 

63 I. C. 96 : 4 Pat. L. J. 505. 


-Ss 44 and T^—Subs'itution of properties. 

This substitution of properties ai d securities 
in favour of a person, who through no fault of 
his own is deprived of the original propeities and 
securities is well known in law. The principle 
is recognised by the Indian legislature in S. 44 
and 73 of the T.P. Act. 33 Mad. 429. Ref. Where 
a lessee Pendente lite cuts and catries away the 
crops rlaotcd by him, the aucti-^n purchaser is 
ci-iitlcd to the rent due from the lessee to the 
ludginent debtor. tSadasiva Aiyar and Xapier, 
JJ.) PbnumbtaSubbaraju V. Vkegisena Seetha- 
HA.MA RajU. 39 Mad. 283 : 17 M L T. 67 : 

28 I. C. 232 ; (1915) M. W. N. 174. 

-S. 44— Scope of- -Mortgagee from co- 

sharer. 

S. 44 of the Act provides for partition 
as a means of making the possessory right avail¬ 
able to a transferee from a co-owner. Per Napier 
/.-{dissentient judgment) {Oldfield and Napier, 
JJ.) Kota Balabhadka (’atro v. Khetra Doss. 

25 l.C. 401 : 26 M.L.T. 220. 


■ -S. 43 —Subsequent acquisition of title. 

A pci son selling property to which he has no 
title must convey it to the vendee even if he gets 
a title to it subsequently by puichasc. 23 C. L J 
501, Ref. {Doss, J,) Kali Saihj v. Girdhari 
MiSTRi. 60 I.C. 778. 

■ -S. 43 —Applicability of—Erroneous re¬ 

presentation 

Before S. 43 of the T. P. Act can be brought 
into operation there must in fart have been an 
induce ncnl by erroneous representation. 2b Bom 
379; 34 Bom. 175 and 34 Mad. 1‘.9 Kef. {Roc and 
Imam. JJ.) Chakrapani Mundi v. Srimati 
Gayamoni Dassi. 19i8Pat 278: 

48 1. C. 228 : 6 Pat. L. W. 219. 

■ -S. 44— Co-paroener—Transfer by foiut 

possession 

A stranger purchaser of the share of an un 
divided Hindu co-parccncr cannot claim to be put 
in joint pussessioT of the family dwelling-house 
He can either ask for delivery of possession of 
what he acquired by purchase bs part tion in exe¬ 
cution proceedings or bring a separate suit lor 
partition. \Mookerjee and Roe,JJ.) Girua Kanta 
Chakrabarihy V* Mohan Chandra Acharjeb. 

20 C.W.N. tt75 : 86 I.C. 294 : 23 C.L.J. 687. 


-S. Priority—Purchaser of mortgaged 

property 

The auction purchaser for mortgaged property 
is bound bv mortgage whether he has notice or 
not. But a purcha-cr from such purchaser ‘S not 
aBected by the mortgage if ho purchased without 
n-itice, {Ch amter, J.) Kam Lal v. Bachha 
Singh. 16 I. C. 625 ; 10 A. L.J. 114. 

-S. 48— Sale of property — Prior mortgage 

—Intention of parties—Rights of purchasers. 

A wrong description of property in a mortgage 
or sale certificate cannot be taken advantage of 
by the party if there is evidence to show the real 
intention of the pa’-tics as to what was intended 
to be conveyed. A subsequent purchaser cannot 
claim a better title than his vendor unless there is 
some special equity in his favour. {Sundata 
Aiyar, J) KannaN Narayanappa V. TangatuR 
SUBBIAH. 14 I.C. 686 . 

-S. AS—Right created in favour of differ¬ 
ent persons—Mode of exercise. 

On the principle recognired by S. 48 of the T. 
P. Act separate rights created in favour of differ¬ 
ent persons which can all be exercised without 
encroaching upon each other must be treated as 
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relating to different entities. {Kanhaiya Lai, 
A.J Mahabir Pkasad v. Chote Singh. 

49 I.C. 39 : 21 O.C. 317. 

-Ss 48 and 123— Sale by donee from mort- 

^agor —/s subject to mortgage. 

Where the vendee purchased the propeily from 
the doi ee of the mortgagor who bad only a 
possessory ‘it e the property was held to be sub 
jecl to the morti^age c^^'aige created bv a register¬ 
ed deed. (Mating Kin, J.) AUNG kaING SaiNG AND 
ANOTHER V. MaUNG SaN AND OTHt-RS. 

X Bur. L. J 204 : 1323 E. 41 (2). 


- — S. insured against fire — Mort¬ 
gagee of— Rights. 

A inor gagee as such has no right against the 
insurance company which insured the machinery 
of a M-ill Against fire. (R binson, C. J. and Maung 
Kin, P V. ChettyFirm v. Motor U^'ion 
INSOKANCE Co. 1 Bur. L.J. 28: 11 L B E 294 : 

1923 B. 6 . 

-S. 50— Mortgage—Redemption —Clog. 

A conditron in a m irtgage conveiting it mto a 
sale it the munev is not paid within a certair* 
time is a clog in the equity * f redemption. 38 
Mad <67, Foil (Seshagtrt Aiyar and Kumara- 
swami Sastn^ JJ.i PaNoayan Pillaiv Vella- 
YAPPA RowTHAK. 42 I. C. 438: 6 L. W. 588 : 

33 M L. J. 316. 

_ ^8 60— Payment of rent in advance to 

Ian lord^Assignment by landlord —Discharge 
of tenant. 

W ice rent is paid to the la» dlord before it is 
due. it is merely an advance to him and is not in 
fulfil lent ot an obligaiion to pav rent. It, before 
the da*e the leni tabs due, the landlord makes 
an asbig me«'i, his receii t of rent cannot be treat¬ 
ed a-i a discharge by him. [Coutts and Maepher- 
JJ I Ram Lal Marwa^i v. Mahadeo. 

’ 63 I. C. 687 : 1931 Pat. 352. 


__8. 50 —Receiver’s claim for rent paid in 

advance to owntr. , j 

Wieretne inirtgagir of certun mortgaged 
orem ses le* them to a team and received rent in 
advance as a condition p.ecedem n Ulting. a re¬ 
ceiver suhsequently app inted in tne mortgage 

suit cannot compel the lessee to pny rent over 
suit cam t ^ K ^ ^ ^ ^ 

^ T Bur. L. X. 139 : 24 I. C. 6^3 : 7 I*. B. E. 268 

__g tO-Mes'ie profits-Decree fo^ posses¬ 
sion not executed-Tenants, liahilUy. 

Wne e tran-f ree oi a decree for posses- 

r 1 j. H brought sei araie suits against the 
person \vno was in possession of the U..d and h-s 
P f for menepr.ifits for three succeeding 
tena" ” . suits are maintain able though 

d;cree^o" y-sls^ioo had ..ot beea execu.ed 
the decre H also liable for the mes. e pro 

ms aVTheTa -^ o' 

ets as they ^ j ^juBRAMANiAN Chetty 

transferee 14 I. C. tO : 

V. MaOng Po Thet. 






--S 61. 

Alienee from limited owner. 
Eetoppel- 


TEANSFEE OF PBOPEETY ACT (IV OF 1882), 

S. 61—Alienee from limited owner, 

6ond Faith. 

Imp'OvemADte bv Mortgagee 

Imorovemeuts by Stranger. 

Irnprovements bv Tenant 

iDiprovcmenta Pendente lite. 

Invalid Transfer. 

Knowledge of defective title. 

Measure of Compensation 

Miscellaneous. 

Alienee from limited Owner. 

-S. 61— Ahenic from limited owner — Ab¬ 
sence of necesiiiy—Alienee's righrto improve¬ 
ments. 

An alienee from a Hindu widow has to make en¬ 
quiries as to whether there was any necessiiy for 
the alienation and in tl^e absence of same cannot 

be taken to have believed in good faiih that he 

was absolutely entitled to the property in order 
to claim compensation for iinproveroents under 
S. 51, T. P. Act. [Ltnasay and Kanhaiya Lal, 
JJ.) Hans Raj v Mt. Somni. 44 A. 665 : 

L. E. 3 A. 402 : 20 A L. J. 624 : 

4 U. P. L. R (A) 118 : 1922 A. i94. 

" S. 51— Alienee from limited owner, 

A partition betvveen two co-widows operated 
oi Iv during their lives and on the death of one 
the whole property parses to the other. Where 
one of the wid^^ws sold her share in her husba«'d's 
hou'C and on her death her C'.>-wid w brought^ a 
suit for possession the purchaser was not ent tied 
t ' the money expended by him for improvements. 
(Richards,C. J. and Banerjte, J.) Nandi v 
SardpLal. 39 All, 463 : 40 1. C. 7t : 

15 A. L. J. 60&. 

- 8 . 51—Alienee from limited owner—Suit 

for possession by remainder-man—Transferee 
cannot claim compensation for improvements 
under S. 51. 

Where the remainder-man sues the transferee 
of a legacy wh'ch has been enlaiged by the trans¬ 
feror legatee, the tran'.ferce cannot claim compen¬ 
sation for imorovements under S 51 of the T. P 
Act. (I udbali and Rafique, JJ.) Raj Kishoke 
Das V. JAINT SINGH. 36 All. 387 : 23 I.C. 364 : 

12 A L. J. 717 ! 

-8. 51— Alienee frem limited owner-Pur- 

chase from a widow — improvemetits. 

The principle of S. 5l of ihe T. P Act aophes 
to a pu»^chase from a Hindu widjw where the 
pU'Cha^er 111 go .d laith believing himsi If t> have 
acquired a good title to the propeny effects irn- 
oioveme'ts on jt. In such a case the person 
seeking to set aside the sale as not binding on the 
c5-ate can claim the market value of the property 
excluding that of improvements made by the pur¬ 
chaser (Ayhng and Seshagiri Aiynr JJ] 
Americas Baptist Foreign Mission Society v 
Ammalanadhuni Pattabhiramayya. 

48 I. C. 859, 

8. 51 Alienee from limited owner—im- 
yrovements—Compensation, right to. 

When a do ee from a iitniied owner bona fide 
effects improvements on the property, he is enti 1- 
ed to Claim compensation and he should not be 
ejected until the value of such improvements is 
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paid. (Sadasiva Aiyar and Napter, JJ.) Kala* 
VAGUNTA SlNGARA CHARLU V. SKEEMAN GuDI- 
MALLA. 29 I. C 269. 

Es toppel. 

-8. bl~EstofPfl — Acquiescence by real 

owner. 

A widow allowed an occupancy tenant to ex¬ 
change oneot the occupancy fields for a non*oc- 
cupancy one. Plaintiff wtio was one of the colla¬ 
terals of the last male holder and a lambardar, 
did not object to the exchange but affixed his seal 
to thereport at the time ot mutaiina 
Subsequently ihe occupancy tenant sank a well in 
the field obtained by him under the exchange but 
the plaintiff did not object. Six years alter the 
exchange he sued for a dcclaratirn that the ex¬ 
change would not effect his reversionary rights. 
Held, that the plain iff having acquiesced in the 
exchange and having (ailed to object to the sink¬ 
ing of the well was estopped from objecting to 
the exchange. [Abdul Raoof. J.) Illa-UD din 
V. Amir-ul-LAH. 56 I. c. 874 : 

2 U. P. L. R (L.) 106. 

-S. 61— Estoppel— Co-sharers—Sale of 

house—New house erected by vendee—Rights of 
mtnorson attaining majority—Delay 

Where certain co-sharcrs who were minors sued 
to set aside a sale of a hunse by the adult c^'-shar- 
ers and it was found that the vendee had spent 
considerable sums in improving the house. Held^ 
that in view of their delay in asserting title the 
plaintiffs were not entitled to demand that the 
building should be pulled down or ttiai they 
should be given a share in the newly built house 
without reasonable compensation to the vendee 
for the improvements [Renstngton, C.J.) Chat 
TAR Singh v. Hai.ia Singh. 64 P. L. R. 1916 : 

28 I. C. 350 : 247 P. W. R. 1915. 

Good Faith. 

-S. bl—‘"Good faith" — Meaning. 

“Good faith” means nothing more than an ho¬ 
nest faith ; even negligent belief will amount to 
honest belief. If this is present, he is entitled to 
compensation. 36 Mad. 194, Foil. [Sadasiva 
Aiyar and Seshagiri Aiyar^ JJ.) Narayana 
Aiyar v. Sankaranarayana Aiyar. 

24 1. C. 940 : 1 L. W. 369. 

---S. 61— Good faith — Meaning oj. 

What constitutes " good faith” within S. 61 is a 
question ol (act. A person may act in good (ailh 
even il he acts under a mistake of law or is negli¬ 
gent in investigating title. Where a pufch iser of 
immoveable properly under the honest belief (hat 
the vendor was the absolute owner thereof makes 
permanent improvements on the property, he 
is entitled to compensation for the improvements 
made by him, on the sale being annulled on (he 
ground that 11 e vendor had only a limited inter¬ 
est in the property and could not convey an ab¬ 
solute title. He must then account for mesne 
profits from the date his possession became wrong¬ 
ful, i.e.. the date of the vendor’s death. [Fawcett 
and Crump, A. J, Cs.) Sahah-ud-din v. Vohid 
Bux, 66 1. C. 492 : 14 8 L. R. 12. 


transfer of property act (IV OF 1882). 
S. 61—Improvements by tenant. 

Improvements by Mortgagee. 

- 8 s. 61, 68 and 72 —Improvements by 

mortgagee — Compensation. 

Where a mortgagee of a katcha one-storied 
house built a pacca room on the ground floor in 
place Ol a katcha room that had fallen down, 
and built also a second storey and put up a pacca 
staircase. Held, that the mortgagee was entitled 
to recover the cost of the new room on the ground 
floor as its construction was covered by S. 72 of 
the T. P, Act, but not the costs of the upper storey 
and staircase as they were constructed for his 
own convenience and without the mortgagor’s 
Consent. 16 I.C 635 : 21 W. R, 308, Dist. [Cha- 
mier and Riggott, JJ.) Rupan Singh v. Champa 
Lal. 37 All. 81 ; 26 1. C. 621 : 13 A. L. J. 14. 

-S. 51— Improvements by mortgagee — 

Bona fides. 

A mortgagee who boua fide believes that under 
the terms of the bond, he has become absulute 
owner of the property, and effects improvements 
is eniitlcd to the value of improvements under 
S. 51 tjf the Act. [Scshagirt Aiyar and Kumara- 
swami Sastri, JJ.) Fandyappan Pillai v. Vbl- 
LAYAPPA KoWTHBK. 33 M L. J. 316 : 

42 1. C, 438 . 6 L. W. 688 . 

Improvements by Stranger. 

--S. 51 —Improvements by stranger-^Re- 

m >val of material. 

Deft, purchased the house from a person who 
had no title to transfer pulied it down and built a 
new one in its place, using the old materials : 
Held, dell, could not remove even the maierials 
ot the building. 6 B. H. C R. 80 ; 20 Bom 298, 
Dist. \%^hamier, J.) Fakir Chand v. Kewal 
Ham Iti 1 C. 633 : lO A. L. J. 116. 

-S. 51 —Improvements by stranger—Know 

ledge that laud belongs to another. 

li a stranger builds on another person’s land 
knowing it to belong to the latter there is no prin¬ 
ciple in equity which would prevent the real 
owner from claiming me land with all benefits. 
(Batchelor and Rao, JJ,) KanchhOULAL v. Sbc- 
ketary of State. 35 Bom. 182 : 9 I. C. 765 ; 

13 Bom. L. R. 92. 
-S, 51 —Improvements by stranger — Tres¬ 
passer. 

The seel ion does not apply to improvements by 
a trespasser in law. tnough m.iue in good laith 
especially where the owner did not know it. 
[Fletcher and Neivbould, JJ.) Bhupendra Kumar 
V. Pyari Mohan Roy. 40 I. c. 464. 

Improvements by tenant. 

- S 51 —improvements by tenant —Rigkf 

to compensation. 

V> heie theie is no e.\press contract, a tenant 
cannot ask compensation for permanent struc¬ 
tures erected on the land witli jut the solid permis¬ 
sion of the land lord. [Wailts, C.J Oldfield and 
Seshagiri Atyar^ JJ.) Th.avasi Ammal v. Salai 
Ammal. 22 M, L. T. 630 : (1918) M. W. N. 46 . 

7 h. W. 178 : 43 I. C. 643 ; 

36 H. L. J. 281. 

- S 51— Improvements by tenant. 

A tenant who bona fide believed himself to be 
occupancy tenant is not entitled to compensation 
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for improvements on ejectment by the landlord 
nor c ^utd the tenant ever believe in good faith 
that he was absolutely entitled to the land. 37 
Mad. 1 , Ref. [Sadasiva Aiyar and Napter, JJ.) 
NaiN4 Pillai V. Ramanathan Chettiar. 

41 I. C. 788 : 33 U. L. J. 84. 


-8. 81 —Itnprovements by tenant-—Occup¬ 
ancy tenant. 

The right to claim compensation is given by 
the T. P. Act only to a person wh > makes impro¬ 
vements believing in good faith that helis abso 
lately entitled to the land on which he effects 
improvements and not to a person who merely 
believes that he has got a permanent right of oc¬ 
cupancy over a building site. [Sadasiva Aiyar 
and Napier, JJ,) Perumal Gramani v. Mahamad 
Kasim Sahib. 28 1. C. 840. 


S. 51— Improvements by tenant* 


A tenant is not entitled to compensation for im¬ 
provements which be was bound to make under 
the terms of the lease. {WalliSt O. C. J, and 
Seshagiri Aiyar* /•) Mangalasawmi Tbevar v. 
The Rajah of Ramnad. 27 I C. 361: I L W. 1074. 


8 61— Improvements by tenant. 


Under the common law of India, on the termi¬ 
nation of a tenancy tlie option is with the lessor 
to take buildings erecied by the tenant on pay¬ 
ment ot compensation or to allow the tenant to 
remove them before he quits the premises. Apart 
from contract orestoppel. the tenant has no 
right to demand compensation from the landlord 
for buildings thoug h erected with his consent. 
{Whi e* C J. and Mtller and bankaran Nair, JJ*) 
ANGAMMAL V. MALIE MAHOIuFD Syeo Aslami- 
SAHITE* 88 Mad. 710 t 14 M. L. T, 418 : 

(1918; M. W N. 974 : 21 I. C. 683 : 

25 M. L. J. 625. 

_Sh. 51 and 108 {)i)—Improvements by 

tenant. 

At common law the general rule as to cornpen- 
sation for improvement is that the landlord is en¬ 
titled to the possession of everyihirig in the nature 
of real property on the determination of tiie term 
of the tenancy. But this rule is controlled by 
S. 108 (h) of the T. P. Act, by which the lessees 
may remove improvements during the continu¬ 
ance of the lease. A claim by the ‘enant for 
compensation for the structures erected by him 
on X land let out to him cannot come with 
°n the scope of S. SI of the T. P. Act because a 
tenant cannot possibly believe in good faith that 
he is absolutely entitled to the land. 27 ^*1. l/J 

Bahadur Singh. 

_S bl—Improvements by tenant. 

the\%“tcror^pTrr.i;Vi\‘^:^or;hs^^^ 

improvement °P.‘Act^oes'^not 

ing the tenancy. S. 51 of ranmaii v 

"p^ply to tenants. ^Batten, O. J.-C.) BAHMau . 

Nihal Singh. 

Improvements P«ndente Ute. 

-S bl—lntprovements pendente lite— 

od faith. 


Where in a suit for possession it appeared 
that the property in dispute had been sold Pen¬ 
dente lite to the additional defendants who then 
believing in the soundness of their title effected 
certain improvements and then sold the property 
to another, the plaintiff cannot recover from that 
other or for that matter trom the additional 
defendants without first paying compensation 
for the improvements. {Shadilal and Le Rossig- 
not* JJ.) .Ameerchand v. Durga Das. 

70 P. L. R. 1916 : 34 I..C. 957 : 

92 P. W. R. 1916. 

-S. 51— Improvements pendente lite. 

There is no right to compensation for improve¬ 
ments made “ pendente Ute** with full knowledge 
of the risks in doing so. (/?. Benson and Sundara 
4tyar JJ.) Veluswamv Navaker v. Bommachi 
Nayaker. 14 M. L. T. 229 : 25 M. L. J. 324 : 

(1913) M. W. N. 776 : 21 I. C. 219 : 

5 L. W. 299. 

Invalid Transfer. 

;-^—S, 61 —Invalid transfer—Lessee under 

invalid lease—Compensation for improvements. 

A lessee holding under an invalid lease to claim 
compensation for improvements before eviction 
under S. 5i of the T. P. Act or under S. 2 of the 
Mesne Profits Improvements Act. [Sadasiva 
Aiya^ and Napier, JJ., Venkatappibr v Rama- 
SWAMI Aiyar. 10 L. W. 137 : 52 I. C. 617 • 

(1919) M. W. N. 648.' 

--S. 51— Invalid transfer — Buildings. 

The word ‘ transferee ’» in S. 51 of the T. P. 
Act includes a transferee under an invalid trans¬ 
fer and the words “ the person causing the evic¬ 
tion” include a transferer under an invalid 
transfer. 40 Mad. 1134, Foil, Per Sadasiva 
Iyer J. —Where B believing that he is the 
absolute owner, erects buildings on land pur¬ 
ported to be transferred to him by A under an 
invalid instrument, B has only one of two rights, 
yiz„ either to have the value of the improvements 
made by him estimat ed and paid by A the evic- 
tor or to require A to sell his interest in the pro¬ 
perty to him at the then market value irrespective 
of the building. The option however is with A 
the person entitled to evict, [Abdur Rahim, Sada- 
^tva Aiyar and Napier JJ.) Ramanathan Cmet- 

ty V. Ranganathan Chetty. 40 Mad. 1134 • 

33 M. L. J. 252 : 6 L. W. 300 ' 
22 M. t. T. 173 : 43 1. C. 138 
(1917) M. W. N. 757. 

Knowledge of defective title. 

-S. 61— Knowledge of defective title _ 

Notice of prior contract. 

Defts who had purchased immoveable property 
with notice of a prior valid contract, of sale when 
decreed against in a suit for specific performance 
are not entitled to be re-imbursed for improve¬ 
ments made on the property, {Mookerfee and 
Beachcroft* JJ.) Haradhan Deb Nath v Bhaga- 
BATi Dasi. 41 Cal. 852 : 19 C. L. J. 420 : 

23 I. C. 214 : 19 C. W N, 89. 

-S. bl^Knowledge of defective title— 

Dharkhast land — Improvements. 

A person who plants trees or clears the ground 
of trees planted on land before it was granted to 
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I RANSFER OF PROPERTY A T (IV OF 1882j 
8. 51.—Knowledge of defective title. 

him on dharkha*;!, i.e., at a time when he 
could t.ot be said to have « d 'i» go* d fadh 

that lie wa'' enlitled to ihe land cannot claim the 
tkCntfit oi the sectior». when the grant is revoked 
[Ayhiifi and Sofier, JJ ) Deofamani HhogaFPa 
V. P KDUAriHIWAKA GoWD. 28 1. 0. 51 : 

(1915) M W N. 148 

-S. 51 —Knowledge of defective tide 

Ordinaiily a purcliastr for\aluccan have a 
right lo cc nil ersatior. oi 1> if it is ic-und it at ht 
was under a mistaken impfcssion thai he hdd a 
pern'3 1 ent intt rest in the reny. hut w hen ht 
knows or is presumed to know that his vender liatl 
only a limited interest the n ere laci that he pa cl 
con^ld^.^a^lOI^, will r.ot enl'lle t iin to conn ei sa- 
lion. Apaii from b 54 < f the T. P. Act, howc' tr, 
an equitable right may arise in iav> ur i t a pm 
chaser irnm the owner ol a limited inlcrest whi> 
makes impiocemcnts on ihe property in Ins pu> 
session in the bt lief that he had a pt i manenl in¬ 
terest. Tiiis right can exist only if it can be shown 
that the tt uc owner stood aside and abstained Irom 
asserting his nghis [lAiutsay, J. C ) Ptizad Hu¬ 
sain V. bEMi BaHAduk. 46 1 c 242 : 

5 0. L. J. I. 

-S. 51 —Knowledge of defective title — 

Bona fide. 

A person is entitled to receive back n»one>s 
paid by him bona fide and in a tinslakco belief ni 
title, il thc*true owner seeks lo rec».vei the pro¬ 
perty. There is no such equity in lavnnr oi a pec 
son who spends monc' with koow ledge oi his de¬ 
fective title. [Lindsay, J. C ) biTLA BaksH mnuh 
V. Sami Uddin HydiiK. 42 I. C. 428:4 u L. J 814 : 

-*-8 b\^Knowledge of defective title. 

If a person with lull knowleuge of his limited 
in'eresi in land constiucis puimanent structure- 
upon if>e same, he is not entitled io any in en^a- 
tion upon eviction. iSnltan Alnu-d. J ) Oskar 
Mal marwari V. The Secretary of btate for 
India IN CoUNCJL, 56 1 C. 813 : 

2 U P. L. R. (Pat ( 124 

Measure of Compeosation 

-S. &l—^Jeasurc of cowpensatton. 

In making allowai cc for improvements by a 
person ill possession the real question s not tin. 
amouiii of c.'<pendiiure made bui the isc m ilu 
value ol the propeily as a markc^abe subject 
[Lord Shaw.) KiDAR Naih v. Mat-iU Mal. 

40 Cal. 555 : 77 P. R 1913 : 127 P L R. 1913 : 

25 M L J. 176 : (lbl3i M. W. N. 4u3 : 

13 M. b. X 434 17 C. W, N 797 : 

18 1. C. 946 : 15 horn L. R. 4b7. (P. C 1 

——-S . 51 —Measure of com pensation. 

In a Sul' by c lla cals lor possession of 
lands planted cn deiend.ints culiaterais of the 
donees a c not cnlilli d to claim compensation foi 
the land b' ilie d nces auo tire ordmary, piin 
ciplc qnnquid plantalur solo cuait must prevail. 
(^uf/ren/», C. J. Haknaman v, Uasond* i. 

1 Lah. 210 ; 56 I C. 733 : 112 P L. R. 1920. 

-8. 51 —Measure of conipensaiion—Evi 

deine. 

The evidence required to prove a cl.aim for the 
value of improvcmcDls must be uioie precise 


TRANSFER OF PROPERTY ACT, (IV OF 1882), 

8. 51 —Miscelianeoae. 

evidence than such gendal evidence as that the 
s.ile-proceeds of certain jewels were devf ted to 
’he in pro\ t mei ts of ihe prot erty, etc- [White. 

C J and Oldfitld, J.) Meenatchi Avmai. v. 
MaNICKa Chetty. 24 I. V 918 : 1 L W 360. 

- 8 5\— Measure of compensation — "Im- 

provetuenls’‘ — U'hnf ore net 

S'^ending rf a small sum of money everv year 
-n ihe usual manuring and levelling of the lands, 
etc . does not enl’lle a peison lo recover the same 
as ’he vahte of imiTove-i erts (b’ndniirrt Aiyar 
find Scsl.af.i>i Aiyar, JJ.) SL'DALA Muthu 
Moopan V. Sankaranarayana Aiyar 

24 I. C. 879 ; 1 L. W. 371. 

MiBce^aneous. 

-S. 51 — Itnpfovcmfnts — Compensation for 

— by pcr.yon not acting bona fide. 

A person is not ci titled for compensation for 
impfovemfnts rrade by him when he does rot 
bona fide believe ihat he is entitled to make it. 
[Richards, C. J and Bonerjee, J ) M»HOHAKir. 
Muhammad Is.MAiL. 33 All 752: 

lire. 218 : 8 A L. J. 896. 

-8. 61— Impiovetmtils —Com^cnsn/ion— 

When claimable. 

Wheie a party in good faith believes that 
htigaimn in resptci ol a certain property is at 
a<- end and -pends money on it, he is equitably 
entitled to coo p ns dion in respect of the im- 
pr- veme ts effetted by him. [Shadi Lai and Le 
Rossignol, JJ.) Nikki v. Gujak Mal. 

94 P W. R. 1917 : 42 1. C 64 : 

114 P. L. B. 1917. 

-S. Inifrt laments —U’5o can claim. 

No claim to the value ol improvcn.ents can be 
urheld, unless li>c improvements hnve been 
tffeded bv lie transferee cf immoveablfe p»o- 
periy Quaere Whether an heir < f a transferee 
can recover the value of the improvemen’s, as 
ag.a nst'he p.iTty feckii g In evict him. \White. 
C J. and OldtiCld, J .) Mf.FNATCMI AMMAL V. 

Manicka Chetty. 24 I C. 9i8 : i L. W. 860. 

-S. 51— Auction sale — Applicability of 

sei lion. 

The purchaser niak ng the improvements, must 
have acted under the In I est beUtfof a goed title 
to the prnpcitv to validate his title. 33 Cal. 1119. 
K' 11. He i' not affected by irregular»lits betore 
he sale Cbtter (in to S 51 is not applici^blc 
to a purchaser at a Court-sale. Theic s no 
covenant for t lie implied m a Court-sale, bui this 
means Ihat die auclion-puicha>er lakes oi ly the 
imercst in the pr'^ criv soid w bich his ludgment- 
debi‘ r had at the sale (siini/nr<i At'sar and 
Ayling, JJ.) Mathunsa Kc’Wthan Apsa Bin 

8b Mad. 104 : 
10 M. L T 3“3 L 12 1. C 444 : 
(19111 2 M. W. N. 425 : 21 M. L. J. 069. 

-S. 62. 

Active prosecution. 

App< hi 

Couteotious suit. 

Eff*ct of. 

Immoveable properlj. 

Involuntary transfer. 
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TKANSFEE OF PEOPEETY ACT (IV OF 1882). 
8. 52 - Active Prosecution, 

Lease Pendente Lite 
Nature and Scope of. 

Pu'Tition Pendente Lite. 

Pendency of Proceedings. 

Pre-emption. 

Hiscellaneous. 

Active Prosecution. 

—S. 52— Active prosecution—Question of 


fact. 


Whether a suit is contentious and actively 
prosecuted is a question of fact with wbicu ihe 
High Court will not interfere in second appeal 
(Tudball and Rafique, JJ.) RaM Bharose v, Ram 
Pal Singh, 42 All. 319 : 18 A. L. J. 803 

58 I. C. 484 :2 V. P. L. R. (All.) 111. 

■-S. 52— Active prosecution—Scope of the 


doctrine. 

Per Oldfield^ J. contra Phillips, S. 52 of the 
T, P. Act though general and not restricteo 
explicitly to the protection of those panics only 
who have been in active controversy with the 
transferor cannot be read as a general prohioition 
against the subsequent agitation of every ques¬ 
tion which arose in the iiugattoti between wnom- 
soever it was decided. That reading would reiuse 
full effect to the words *• the rights of any other 

party” for the right protected cannot be treated 
as existing like an obligation running with the 
property whoever may be party in whose favour 
it was decreed. (Oldfield uttd PhiUtpSt JJ*) 
Krishnayya V, Vasudeva Mallyya. 

40 1. C. 826. 

Active Lis pendens 

ff * ■ - ^ ^ .A 


—Applicability of. 

In the final decree of 19i2 a piece of property 
was not included by mistake. The decree was 
amended in 1914. The property not included in 
the decree was sold before amendment in auction 
sale. The plff- relying on the doctrine of Lts 
pendens brought a suit fer a declaration that tnc 
property was not liable to be atiached and sold. 
Reid tnatthe doctrine was inapplicable as iio 
full wiractively prosecuted when the auction 

safe Took pte. %/.c«arr, ^4. 7. C.) RamchandRa 

J-. BHAGWAN. 

_S 52 —Active prosecution. 

Every Court is bouna to decide 

’’'‘"reouitab ^princd Coli"^ can adjudicate a 

as an equitable pr nc 

case undei a s ^ dist.ict Where through 

have been extend afterwards 

oversight a rong ^ ^ decree is sold or 

amended alter tb ] ^p. 

disposed of, laches. A person is held 

plicant JS not . nrosecutmg his pro* 

to be guilty of lac remission, when 

ceed ngs active y leview or appealed 

he could have /PPl>ed ^for 

against a decree chetty v. MaUng e. 

{parlett, J>) 12 I C 849 : 4 Bur. L. T. 140 

GWE. ' 

Appeal* 

Q xj—VOL. IV 110 


TEANSFEB OF PEOPEETY ACT (IV OF 1882), 
S. 52—Contentious Suit. 

the purpose of the doctrine of Lis pendens. 
(Shadi Lai and Le Rossi^'-ol, JJ.) Nikki v. GujaR 
MaL. 94 P. W. R. 1917 : 42 I. C, 64 : 

114 P. L. R. 1917. 

-S. 52 - Appeal—Transfer pendente lite^ 


Alienee brought on recot d in littgation^Cofn^ 
promi.^e betwren alienee and opposite party — 
Right of alienee 

Pending au appeal dett. alienated his interest 
III the suit prope t> and tne alienee was brought 
on record under O, .^2, R 10 of the C. P. Code. 
After the addition of the alienee as party the ori¬ 
ginal parties entered into a compromise oi the 
suit claim. The alienee objected to the passing 
jf a Compromise dcciee. field, that the compro¬ 
mise cannot effect the rights of the alienee Pen- 
liente Hie who was oo record as a parly and that 
ne was entitled to contest tbe appeal on the 
merits, and claim a ludicial decision on the 
question in appeal. Per Seshagtri Atyar, J .— 
Courts should exercis** great caution in permit¬ 
ting a purchaser pending suit to become a party 
and they should not do so unless they are satis¬ 
fied that the transferor is likely to act in violation 
of the likibts of the traDsicice. Per Kumara- 
^wamt s-^astri, J .— Except under special Cncum- 
stances toe Court ought not to reiuse ir j nn an 
aiieitee pending suit as a party under tbe p ovision 
oi U. 22 K. 10. 10 M. i. A. 470. Foil. {Oldfield, 
Stsha^iri Aiyar and Kumarasuami Sasirt, JJ.) 
Vebkaraghava Keddi v. Sobba Keddi. 

43 Mad 37: 26 M. L. T 339 : 

(1919) M. W. N. 699 : 53 t. C. 428 : 

10 L. W. 281 : 37 M. L. J. 449. 


——S. 52— Appeal-Intermediate assignment 
of decree — Applicabiliiy. 

The doctrine of ris pendens applies to an inter¬ 
mediate assigimieut of the original decree. The 
tact that the assignment was made beiore the 
appeal was died cannot make any difference in 
ihia lespect uor the lact tnat the judgment-debtor 
bad iiut.ee before the nlii g of the appeal of tbe 
asai^nment. \Abaur Raht*n and Sadasiva Aiyar, 
JJ.) Govindappa V. Hanumanthappa 

3d Mad $6 : 17 1. C. 420 : 

(1912) M. W. N. 1152 : 23 M. L. J. 513. 

Conteiitious Suit. 

-S. 52^Conltnitous suit —Ex parte decree 

—Fraudulent or collusive. 

A suit in which an ex parte decree was passed, 
but which is out fiaudulcut or collusive, is a con¬ 
tentious suit fruin tne date ot its instituiion and 
there is no onus un tne plaiutiffs to prove against 
tne iransteree penaente hie a^y tnle iiidependvnt- 
ly ot toe ex parte decree, {ludball and Rajique, 
JJ.) Ram Bharose v. Rampal Singh. 

42 All. 310 : 2 U. F L. E. (All.) HI : 

58 1. 0. 4d4 : 18 A. L J. 303. 

8. 62— Contentious suit —CortS<:nf decree. 
To determine whether a suit is contentious 
within the meaning oi S. 52 of the Act, the court 
must consider wbetiier it is contentioas m its 
origin and nature. A consent decree lallN within 
tue scope of S. 52 ot the Act. {Mooderjec and 
bu^kland, JJ ) Bharat Kamanuja v. sakat 
KaMINI. 25 C. W. N. 808 : 66 1. C. 273 : 

34 C. L. J. 96 (2). 
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TRANSFER OF PROPERTY ACT (IV OF 1882). 
S. 52 -Contentioas Suit. 

-S. 52— Contentious suit — Consent decree. 

A purchaseris bound by aeon 
sent decree in the absence of fraud or collusion. 
29 Mad. 426, Kel. {Chatterjea and Richardson, 
JJ.) TiNOODHA.N' Chatterjea V. Trilokya 
SaraN Sanval. 18 I. C, 177 ; 17 C. W. N. 413. 

-S. 52—Contentious suit —Sale — Pendency 

of mort(iage suit—Compromise —Effect. 

The doctrine of Its pendens governs a sale of 
property pending a mortgage suit relating to the 
same and will be only subject to the decree 
passed in it. The fact tnat ihe suit was tinally 
compromised does not make it non-contciUious. 
{Krtshnan and Coleridge, JJ.) Pakvati Ammal 
V, Govinda Kaja. 45 M. L. J. 682 • 

(1923) M. W. N. 766 ; 1924 Mad. 359 

-’8. 52—Contentious suit or proceedings — 

Application for attachment. 

A mere application for attachment and sale of 
judgment-debtor’s interest in the property is not 
the commencement of a coiueniious proceeding 
within S. 52. {IValUs, C. J. and Sesliagin Atyar, 
J.) Chamiyappa Tharakan V. Kama Aiyak. 

44 Mad 232 : 62 I. C. 121 : 
(1921) M. W. N. 53 ; 40 M. L. J. 65. 

-S. 52— Contentious suit — Parties ranged 

on the same side—if affected. 

The doctrioe of lis pendens docs not apply to a 
case where tne parties are ranged on the same 
side and betweea whom there is no issue lor 
adjudication. The words “any other party” in 
S. 52 01 the Act mean any other parly bctaccn 
whom aud the parly alienating, there is an issue 
for adjudication whicii might be picjudiccd by 
the alienation. The t.l''ctrine of tis pindcns is 
an expansion ot tlie ductnne or res }iiiiicata. 
{Waliis.C.J , Kumaraswami Sastri and Sake- 
well, JJ.) MaNJKSHWARA ivKlSHNAYYA V. VASU- 
DEVA Mallaya. 41 Mad. 458 : 23 M. L. T. 70 : 
44 I C. 471 : 7 L. W. 104; 34 M. L. J, 263. 

■“S. 52— Contentious suit. 

“Conteniious suit’’ in S. 52 oi the Act are used 
as distinguished Irom a Iriendly suit brought by 
agreement of parties. Every suit other than .i 
friendly suit, by origin and nature is a “comen- 
tious suit.’’ (i'ar/.isrya Atyar and Tyahji, JJ.) 
PULLAKAL KATMUR V. CilENNAJADAM. 

38 Mad. 450 : (1913) M W. N. 672 : 

20 I. C. 976 : 14 M. L. T. 185. 

- S. 62— Contentious suil — Partition pro¬ 
ceedings under C. P. Land Revenue Act of^ 
Lease by lambardar. 

1 he mere instilulion of partition proceedings 
under C. P. Land Revenue .Act (1881) does not 
in itself put an end to the antliorily of the 

to give lease, A partition proceeding under 
tile C. P. Land Revoiiue .Act (1881) is not in its j 
origin and nature necessarily a contentious pro¬ 
ceeding. It IS only when an objection on a 
question of title is raised and Itic Deputy Com¬ 
missioner elects to exercise his powers as a 
Civil Court under S. 3ti (g) of the C. P. Land 
Revenue Act that (he proceedings become con¬ 
tentious within S. 52 ot the T. P. Act. {Mittra, 

A. J, C.) P'AKIRGIK V. MULCMAND. 

43 I. C. 934 : 14 N. L. R. 18. 


TRANSFER OF PROPERTY ACT (IV OF 1883), 
3. 52—‘Immoveablo Property. 

- ^2—Conteniious suit—Collusive and 

fraudulent proceeding. 

The doctrine of Us pendens does rot apply 
to a collusive or fraudulent proceeding and 
cannot affect prejudicially an auction-purchaser 
nor does it prejudice ihe rights of ihird persons 
who purchased at a sale held by the Court under 
iis own decree. [Ptggott, J. C. ana Kauhatya 
Lai, A. J, C.) Nawab Nuzhat ud-uaula Abbas 
Hussain Khan v. Nawab Dilband Begam. 

21 I. C. 670 : 16 0. C. 235. 

-S. 52— Contentious suit — Compromise 

decree. 

The doctrioe of lis pendens applies to trans- 
I fers during the j.cndency ot a Suit even wnen 
that suit is terminaied by a c unpromise decree. 
But ill sucb Cases the Court should be saiisiied 
that tile compromise is not a c illusive arrange¬ 
ment entered I'to with tne object of defeating a 
puichascr. {Miller, C. /. ami Mullick, J .) Hukum 
Chanu V. Raja Kam Bahadur Sinuh 

4 Pat. L. J. 580 : 53 I. C. 833 : 

1919 Pat. 306. 

Effect of. 

; S. 53 — Effect of — Morlga e e.xrcuied 
during pendency of a mortgage suil—Dismissal of 
suit on mortgagee—\<c$ judicata. 

A mortgage executed during the pendency of a 
mortgage sui; in wnich tne mortgagor’s title is in 
question is subject to the result of the suit and if 
It goes againsi the mo tgagor a subsequent suit 
by the inortgigee would be barred by rcs /udi- 
cala. {Banerji, J.) KoLPATl KuaR v. Raja- 
DHARI Lal. 13 1. c. 641. 

--s. 52 —EffcM of. 

A suit for specific performance oi alie¬ 
nation of propciiy would not affect the lule of 
I the holder of the decree in suit {Ttunon and 
Suhrawardy, JJ ) DuLLA SlNUH v. Dv. IssPBC- 
roR General of I^ulice, C.I D. 34 r. l. J. 79 : 

49 C. 495 ; 1922 C 412* 

-— S. 52—Effect of. 

S. 52, 1. P. Aci, does not invalidate a sale 
pendente life but only makes the propiriy id the 
purv,haser's liands, Siibject to the decree passed 
III the pending proceedings. {Oldfield and Nrs/ia- 
gtri Atyar, JJ.) Vkvinura Muthu I’illai r 
Maya Nadan. 43 Mad. 696 : ll920t M W n. 299- 

o8 L C. 501 : 38 M L. T. 312 ! 

39 M. L. J. 456. 

- S. 52 —Effect of—Transferee pendente 

litc— Sound hv tircisiou. 

A C lurt c;'n bind a transferee pendente Hie by 
the result of litigation, even th lugh hU name be 
not on the rec ird It the fact of the tran>ter is 
atlmitted before the Court daring the c nuse of 
ihc trial. (Lr7iifsiiv, J. C. ntiif Kanhaiva Lal, 
A.J.C.) Sybd Hussain’ r-. Bank of Ufpek 
INDIA. Ltd. 30 I. C. 289 : 2 0 L. J. 291, 

Immoveable Prooerty. 

-S. 52—Immoveable property - Mortgage' 

debt. 

A transfer of mortgige-debt during a partition 
suit is a transfer ot immoveable property wtttiiQ 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 52—Immoveable Property. 

the meaning of S. 52, T. P. Act. [Knox and 
Rafique, JJ.) Tara Chand v. Bachanum 
Singh. 18 I. C. 492. 

S. 62— hnmovcabli property. 

The doctrine of lis pendens does not apply to 
moveable property. (Scott, C. J. and Batchelor, 
J.) Govind V. JijiBAi Saheb. 36 Bom. 189 : 

13 1. C. 849 : 14 Bom. L, R. 9. 


——S. 52— Immoveable property — tiut» 

A hut is immoveable property, [Caspersz, J.) 
Arjun Ram Pal v. Sadananda Sarma. 

9 I. C. 1 

-S. 52— Immoveable property — Applicabi¬ 
lity to moveables. 

The principle of S. 52, T. P. Act, may be 
applied to cases where the alienee of rnoveables 
pendente lite has notice of the ‘lis’. 36 Bom 189 ; 
15 All. 108, Dist (Sadasiva Aiyar and Tyabji, JJ.) 
Talari Kavoli Nagadu v. Viswanatham Pedda 
Govindappa. 1 L. W. 587 : 26 I. C. 133 : 

16 M L. T. 158. 

_—-S. 52— Immoveable property — Applicabt- , 

lily to moveable property. | 

It is more than doubtlul whether the principle , 
of lis pendens applies to moveable property, such 
as in the oarticular ca«e, money. (Jwala Prasad, 
A, C. 7. and Ross, J.) Maharaja Bahadur 
Singh v, Abdul Rahim. 62 I. C. 900. 

Involuntary Transfer. 

——S. b2-~litvoluiitary transfer—Execution j 


sale. , . • 

The doctrine of Us pendens rests on the prin¬ 
ciple chat the law does not allow litigant parties 
to give to others, pending the litigation, right 
over the property in dispme.so as to prejudice the 
ODDOsite party. The doctrine applies to sales in 

aUo. 15 Cal. 755; 25 Cal. 179; 28 CaL 28. 
Anol iChatteriee and Walmsley, JJ ) Mahabaja 
Bahadur Singh z/. Sardar Narayan Singh. 

BAHADUR 


s. b 2 —Involuntary transfer—Suit on 


simple mortgage, 

S 52 applies to a purchase pending a suit upo,, 
a simple mortgage as it involves a question of 
?ifhTto immoveable property It alsoappl.es to a 
nurci.'se at an execution sale. (Chatlerjee and 
%7ctardson, JJ.) T.moodkan Chatterie. v 
TRILOKYA SARAN SANYAL. 18 I- C. 177 . 






_S 52 —Involuntary transfer —Uortgage- 

decree-Sate in execution-Purchase by mortgagee 
^Previous purchase in execution of money-decree. 
r mo gagee purchasing the mortgaged pro- 

^“°ev^decree'against the judgment-debtor obtam- 

fn doctHue oF applicable to « 

^^u^f^rrtgage suhsjnd to pur^ 

Fion. (Holnjwood and N. Chatter,c ^ ^ 

DOYAL V. Ram ianu. ^ j 

__ b 2 -lnvoluntary transfers and suits for 

:;^pUrmancc are .itHin 
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’ TRANSFER OF PROPERTY ACT (IV OF 1882). 
' S, 52—Involuntary transfer. 

The doctrine of /is applies to suits for 

i the specific performance of agreements to sell im- 
moveable properties- Court sales and private 
sales equally come under the doctrine of lis pen- 
! dens. (Krishnan and Odgers, )J.) Veoachari w, 

I NaRASIMha Mudali. 45 M L. J. 825: 19 L. W. 28* 

' (1924) M. W. N. 14 (1). 1924 Mad. 307! 

I 

I-8s. 62 and 2\—Involuntary transfer — 

! Mortgage suit—Attaching decree-holder in exe- 
I cution of prior money decree—Omission to 
\ implead—Right to redeem. 

Appellant was the purchaser at a Court-sale 
held in execution of a money decree. After Pis at- 
I tachment but belore the sale a suit was institute J 
I on a mortgage ot the properties attached to which 
the attaching creditor was not made a party. 
Later on a mortgage-decree for sale was passed 
and the respondent boughi the properties. On his 
. claiming delivery he found the appellants already 
in p issession. Held, ihat S. 91 of the T. P. Act 
and O 34, R. 1 do not confer on the attaching 
creditor any interest in the mortgaged property. 

I The doctrine of Its applied to him. (Old- 

I field and Seshagiri Aiyar, J J.) Veyindra Muthu 
P iLLAi r.. Maya Nadan 43 Mad 696; 

58 I. C. 501 : (19201 M. W. N. 2b9 
28 M. L. T. 312 : 39 M. L. J. 456. 

-—S 62— Involuntary-transfer — Doctrine 

of, is applicable. 

The doctrine of Its pendens applies to involun¬ 
tary transfers also. 25 C. 179. 2o6. 966 ; 15 C. 94; 
15 C. 756, Kcl. (Haliifax, Kotval and Dhobley, 
A. J. Cs.) JOGEaHWAR V, iVlOTI. 661. C. 631. 

-S 52 —Involuntary transfer—If doctrine 

applies. 

The principle in 3. 52, T.P. Act applies to invo¬ 
luntary sales in execuiion proceedings du'ing the 
pendency ol a suit relating to the property sold 
15 Cal. 756 (P C.‘, 25 Cal. 179 (P. C ). Foil 14 
Cat. 18 (P. C.; ; 10 All. 106 \P. C.) ; 29 Bom 435 ; 
21 1, C. 570, Expl. and Disl. (Kunhaiya Lai, A. J. 
C.) S.ATGUR Dayal V. Nand Kumar. 40 1. C. 146- 

4 0. L. J. 136] 

-S. 52—Involuntary sales— Execution sale 

— Aitaahmcnt—iiale of property in execution 
during pendency of suit. 

Toc doctrine oi lis pendens applies to execu¬ 
tion sales also. An attachment of property does 
not cjnier title on any one. It only prevents alie¬ 
nation of the property durii.g the coniinuaiion 
Ol execution proceedings. Execution proceedings 
laken against a property during the pendency ot a 
suit in respect of the same property and resulting 
111 a .sale of that property sometimes after the suit 
is decreed are proceedings pendente lite and do 
not affect the rights of the decree-holder though 
fhe property may have been under attachment 
Irom before tne ins.ilution of the suit. 

J, C.) Kunj Behari Lal v. Ram Sahai. 

30 I C. 213 : 2 0. L. J. 327. 

-^S. 52—Involuntary transfer—Applicabi¬ 
lity to execuiion sales. 

The doctrine of Us pendens applies to execu¬ 
tion sales also and an auction purchaser pendente 
liU is bound by the decision in the pending liti 
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gatioti. l.S Cal. 756 (P. C.), Ref. (Pig^ott^ J. C. 
und Kanhaiya Lai, }, C.) Sohan Lal v. Jot 
Si.N(,H. 20 I. C. 458: 16 0. C. 148. 

-S. ^2^ Involuntary transfer ^Execution 

sale and Revenue sale. 

The strong weight of authority, though not the ' 
express language of the section, is in tavour of 
the vie.v that the doctrine of lis pendens applies 
to execution sales as well as sales for non pay- 
ineiil ol Government revenue. 26 Cal. 966, Foil. ! 
[Das and Adami, JJ,) Mathuka Prasad Sard v. 
DasAI SahU. 3 Pat. L. T, 296: 1 Pat. 287: 

1922 P. 542. ; 

-S. 52— Involuntary transfer — Sale under 

money-decree during pendency of mortgage suit. 

A purchaser of property sold in Court auction 
under a money-decree during the pendency of a 
mortgage suit gets only the equity of redemption 
thereby. [Moore, J.) Abdul Majid v. Abdul Majid. 

9 I. C. 772: 4 Bur. L. T. 44. | 

Lease pendente lite. 

-S. 52—Ldtisc pendente lite— Settlement ) 

by ijardar with tenant during pendency of suit for I 
ejectment if binding on landlord. 

Ad Ijardar made a settlement of the lands on 
the expiry of the i/ara pending a suit by the pro¬ 
prietors for his ejectment. Held, that the raiyats 
with whom the ijardar bad settled were liable 1 
to be ejected by the proprietors as the ijardar i 
did not act in good faith in making the settle¬ 
ment (Walmsley and Panton, ]J.) Sarkak 

V. Hemanta Kumari Debya. 47 I, C. 365. 

— — S. 52— Lease pendente lite— Mortgage 
suit — Mortgagor's leasing out his property^ his 
pendens — A pplicability. 

The grant ol a lease by a mortgagor during the 
pendency of a suit on the mortgage is invalid as 
offending the provisions of S. 52 of T. P. Act as 
a lease is a transfer oi an interest in immoveable 
property. Though the mortgagor has not anything 
like a general authority to deal with the propert> 
mongaged, he may make a lease in the ordi¬ 
nary course of management such as granting a 
yearly lease in case of agricultural lands or a 
lease by the month in the case of house property, 
etc. The doctrine of L/s is not affected 

by ihc lact that tne lessee has been let into the 
land under bona fide sclilement. [Mooktrjee and 
Bcachcroft, JJ.} Madas Mohan Singh Rajki- 
SHORi Kunwakl 39 I.C. 182: 21 C. W. N. 88. 

-S. 52— Lease pendente lite— Lease during 

pendency of mortgage proceedings. 

A person who is settled on the land as per¬ 
manent tenant by a mortgagor during the pcnd 
cncy of a iiiortgaec suit is affected by Its pendens 
and may be ejecicd by the purchaser in execution 
of the decree. If the lease is one in the ordinary 
course of the m.»nagement, i.e from year to year 
or month lo month it will bind the mortgagee. 
[Beachcro/t and Mookerjee, JJ.) Madan Mohan 
Singh v. Raj Keshori Kumari. 17 I. C I : 

17 C. L. J. 384. 

-8. 62— Lease pendente life —Lease 

mortgagor. 

A lease by the mortgagor during sale proceed¬ 
ing is covered by S. 52 and t he sale is free from 


the lease subsequently created by the mortgagor, 
{Abdur Rahim, Offg- C. J., Seshagiri Aiy'^r and 
Bakewell, JJ.) Ramasami Aiyangar?; Govinda 
Aiyar. 20 M. L. T. 512 : 5 L. W. 443 : 

38 I. C. 1 : 31 M, L. J. 839, 

-S. 52— Lease pendente lite— Yeaily 

leases —Effect. 

A lease for a year given by the judgment' 
debtor who was in possession pending the exe¬ 
cution sale of his pr«)pcrtv, was the ''rdinary 
and reasonable incidcrit of an interim beneheial 
enjoyment and was not affected by the doctrine 
of hs pendens and the lessee was entitled lo the 
crops raised by him for the year. l.'indusii»n 
Aiyar and Napier, JJ.) Penumeta SUSBARAju v. 
Vesgisena Seetharama Raju. 

39 Mad. 283 : 17 M. L. T. 57 : 

28 I. C. 232: (1915> M W. N. 174. 

-S. 52 —Lease pendente lite— Agricultu¬ 
ral lease— Not affected. 

A lease whether for agricultural or for o her 
purposes is a transfer within me meaning of 
S 52 of the Act and the burden lies on the party 
relying on the lease to sh »vv that it did not 
affect the rights of the other paities to the litiga¬ 
tion, [Batten^ A. J. C.) GaNESH MahakAI 
Sadhu V. Pandurang, 

46 1. C. 762: 14 N. L R 133. 

-S. 52~ Lease pendente lite— V'alidtty, 

An agricultural lease granted during tlie pend¬ 
ency of a contentious partition proceeding is 
void even though summons had not been served 
upon the opposite pa’-ty at the time when tne 
lease was granted \Hallifax, A. J C.) Chandan 
Singh y. Fakirgir. 27 I. C. 940 : 11 N. L. B. 21 

Nature and Scoi e of. 

-Ss 52 (b) and 65 (a| —Nature and scope 

of—Mortgage before the Act—Covenant for title 
— Knowledge. 

in a suit to redeem a usufructuary mortgage of 
1880 and a further charge tacked on to it o! ihe 
year 1882, the morigagee claimed damages or 
compensation for the failure of mortg.igor's 
title in respect of a portion of the mor gaged 
property. It was found that the mortgagee was 
aware of the delect in title. Held, that b 65 la) 
ol the T, P, Act had no application where the 
mortgage was executed before the date of the 
T. p. Act and that the iiiortgaKce's claim was un¬ 
sustainable. {Lord Macu'iughien,) Audullakhan 
V, Bashakat Hussain, 35 All. 48 : 

40 I. A. 81 : 17 C. W N. 233 : 

13 M L. T. 182 : (1913) M W. N. 131 ; 

17 C. L. J. 312 : 16 Bom L R. 432 : 

17 I. C. 737 : 35 M. L J.91 iP. C.). 

S. 52— Nature and scope of — Document 
executed before and regtsiercii alter suit—If 
affected. 

A second mortgage executed before but regis¬ 
tered after the instiiution of a suit on the first 
mortgage is not affected by the doctrine ol lis 
pendens (Sadasiva Atyar and ^^pencer, JjJ} 
Pingali Vbnkataramana Rkdoi V. Kotigari 
Rangiah Chetti. (1922) M W N. la : 

41 H. L. J. 399 : 1922 M. 249. 
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TBANSFEa OF PROPEBTY ACT (IV OF 1883), 1 

S. 62—Nature and Scope of. 

-S 52— Nature and scope af —Lis pen- 

deos. 

r^o things are necessary in a case before the 
doctrine of Us pendens can be applied: (1) there 
roust be a decree order of a Court and (2) it 
should have been made when the alienee was 
nor a party. Lis pendens is an exception to the 
rule that a decree or order binds only the parties 
to the suit. Per Wallis^ C, J. contra Srinivasa 
Atyungar^ /.—A decree embodying a compro¬ 
mise entered into alter an alienation pendente lite 
binds the alienee thmgh he has been made a 
party to the suit before the passing of the decree. 
{WalltSy C, J. and Srinivasa Atyannarf J ) 
Cheklo Subba Reddi v. Amparayani Venkata- 
SESHIAH. 43 I. C, 602, 

-S. 62—Nature and scope of. 

'* Lis pendens ” is iiut confined to cases 
where the doctrine of R<ss judicata would apply 
to a transferor, and it o^jerates only in favour of 
a plaintifi and canout be invoked by a defendant. 
{Oldfitld and Phillips, JJ.) Munjeshwara 
Bishnayya V. Vasudeva Mallya. 40 I. C. 826. 

I 

-^S. 82— Nature and scope of. j 

'*Lis pendens'' applies only to alienations in-I 
consistent with the right which may be establish j 
ed by the decree in the suit. {Wallis, C. J. and \ 
Napier, J ) PETHU Aiyar v. Sankara Narayana 1 
PiLLAi 40 Mad. 985 : (*917) M W. N. 2tt4 ; ' 

8 L. W. 619 : 21 M. L. T. 377 : 

38 I C. 778 : 32 M. L. J. 374 ! 

1 

-_s. 82— Nature and scope of ^Transferee 

pendete \\i& —Right to impeach decree on ground 
of fraud. 

S. of the Transfer of Property Act does not 
debar a transferee from one party to a suit dur¬ 
ing tne pendency oi the suit from impeaching 
the decree on the ground of fraud subsequent to 
the transfer. (Ashworth, A. J. C.) Raghubar : 
Dayal V Binda Prasad. 22 0. C. I7l : ; 

6 0. L. J. 646 : 83 1. C. 572 : ! 

1 U. P. L. R. (J. C.) 77. I 


__—S. 62—Nature and scope of, , 

The doctrine of-’L/sis not applica- i 

ble where the rights of the transferor alone are , 

affected and not of the other parties ta the suit, j 

i^iuart AJ.C.) ABDUL Wahab v. Basant Lal. 
(Stuart, A.J. ) 411 . C. 413: 4 0. L. J 386. ' 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

S. 82—Pendency of proceedings. 

lite cannot go behind the final order in the suit 
in order to show that the order would not have 
been so but for the fact that ihe land in dispute 
had been transferred to him by another party to 
the suit in pursuance of compromise made out of 
Court. (Twomey, C. /. and Ormond^ J,) Subra- 

MANIAN CHETTY V. MaHABIR ALI. 

10 L. B R 43 : 52 I. C. 624 : 12 Bur. L. T. 117. 

--S. 62— Scope — Mortgage pending suit or 

specific performance of contract of sale. 

A mortgagee has *0 lien on the sale price due 
to the vendor under decree where the mortgage 
is during the pendency of the suit for specific 
performance. (Fawcett, A.J.C.) Bhagwanji v. 
Ganga. 36 I. C. 968 : 10 S. L R 72. 

P artition Pendente lite* 

- S, 52— Partition pendente lite— Parti¬ 
tion among mortgagees —Pendente lite— Void as 
against plaintiff 

A partition of joint Hindu family in the course 
of a suit for redemption falls within the mis¬ 
chief of S. 52 and could not be allowed to affect 
the plaintifi's right either under the redemption 
decree or in execution. No party during the 
conduct of a suit has any power by dealing with 
the property to change the person of incidence 
or inherence to the detriment of the otlier. 
(Beaman and Rao,JJ.) IsHiVAR Lango Desai v. 
Dattu Gopal Desai. 37 Bom. 427 : 

19 I. C. 885 : 15 Bom. L. R. 366. 

Pendency of Proceedings. 

-S. 52— Pendency of proceedings-Amend¬ 
ment of plaint—No relation back. 

For purposes of S. 52. T. P. Act, the amend¬ 
ment of a plaint by including properly not origi¬ 
nally included in specific terms does not relate 
back to the daie of institution of suit. (Rafique 
and Lindsay, JJ.) Wali Bandi Bibi v. Tabeya 
Bibi. 50 I. C. 919 : 17 A. L. J. 569. 

- S. 62—Pendency of proceedings— Pur¬ 
chase between preliminary and final decree. 

The purchaser of property in execution of a 
simple money decree between the date of a pre¬ 
liminary decree undei O. 34. R. 4 and a final 
decree under R. 5 is a purchaser pendente lite 
and his purchase cannot in any way affect the 
rights of the decree-holder under the preliminary 
decree. (CUamier and Piggotl, JJ.) Man Singh 


_._g ^ 2 —Nature and scope of—Subrogation. 

The essence of S. 52 of the T. P. Act 
a transaction entered into during the pendency 
of a suit cannot prejudice the interests of a party 

to the suit and not a 

during subrogation. (Sharfuddtn and Roe, JJ.) 
Rai Benode Behari Bose v. Babu Hira Singh. 

KAI tSENOOH ^ ^ 

__s 62 —Nature and scope of—Transfer 

o'nirprotects Mghts ac 
quired under a de«ee order^of o.r 
doctrine of I ^ ^ of land .made during 

soasto protecta transter o 

the “bodied in The Bnal order or 

!i°erer. A purchaser from a litigant fen^enU 


I V. Amantaka Prasad. 


26 I. C. 879. 


- S. 62—Pendency of proceedings — Trans. 

I fer after maintenance decree and before execution. 
A decree awarding maintenance and creating 
a charge for it upon a particular property is final 
; and an alienation after the decree and before its 
execution is not affected by the doctrine of Lis 
pendens, (Batchelor and Shaw, JJ.) Bhoje 
I Mahadev Parab V. Gangabai Vithal Naik 
; 37 Bom. 621 ; 211. C. 54 : 15 Bom. L R. 809. 

i 4 

—-'S. 62 —Pendency of proceedings — Suit 

for specific performance of contract — Inter¬ 
mediate conveyance. 

Where a suit for specific performance of a 
transfer of property is decreed, title to the pro¬ 
perty relates back to the date of the agreement 
and no intermediate conveyance will affect the 
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TEANSFEE OF PEOPEETY ACT, (IV OF 1883), ! 
S. 62 —Pendency of proceedings. 

title of (lie decree holder. {Miikerjee and Buck' 
land, JJ.) Jt)HAR Mull v. Bhupendra Nath i 
Basu. 34 C. L. J. 79 : 49 Cal. 495 : I 

1922 Cal. 412. 

•- S. 52 —Pendency of Proceedings — Mort¬ 

gage suit. 

A misdescription of property involved in a 
moilgagc suit is sufficient to render the docirine j 
of Its pc*^dens applicable to it in the case ol a | 
person having knowledge of the real facts. In a 
rnorigage Suit, Its pendens does not end until 1 
the sCLuriiy has been realized for the satisfaction i 
of the judgment-debi. {Mookerjec and Bnckland, ' 
JJ.) Bf.PIN KK1SH.^A V JOGFSHWAK ! 

34 C. L. J. 266 : 26 C. W. N. 36. 

-S. 52 —Pendency of proccedtngs-^Plaini 

returned to make up stamp duty—Transfer in 
the interval—Doctrine not applicable. 

A t'ansier effected during’ the period when an 
Insufficiently siamped olaint is returned for the 
stamp duty to be made up, and the date of its re- 
pre-e taiion is not affected by the doctrine of Its 
pendens as there was no suit pending on the date 
of transier. [Walmsley and Bucklaud, JJ.) Wo- 
HENDRA Nath Maiti v. Farmeswak Samanta. 

60 I. C. 439. 

-S. b2—Pendency of proceedings—Dis¬ 
missal for default - Restoration. 

The subsequent restoration ol a suit dismissed 
for default relates back to the date ot application 
lor re>toralion. The Its is pending <luruig the 
period. [Teunon and Ureaves. JJ.) Asmutosh 
Roy V. Anant Ham. 50 I. C. 727. 

-S b2 —Pendency of Proceedings—Trans¬ 
fer after mortgage decree but before exicutton. 

Purchase in execution of a inone\-decrce. after 
the passing ol a mortgage-decree, but before the 
sale ot I he property in execution thereof, is 
subject to the subsequent sale of the property in 
execution of the tnorlgage-dicreo. {Mooherjee 
and Bcachcroft, JJ.) Chandi Charan Bando 
PADHYAYA V. Kazi Jawadal. 42 I. C. 624 

-• --S. 62 —Pendency of proceedings. 

A purchase of mortgaged property after mort 
gage decree and before the sale in cxecuti.m is a 
purchase pendente lite. 26 Cal 965. Foil. (Coa^, 
J.) Naba Krishna Pal v. Mohit Kah Debi. 

9 1 C. 840 

S- 52 Pendency of proceedings — E.xccu- 
tion sale before suit but confirmation after suit 
for maintenance—Validity o*. 

An auction-purchaser’s title even as regards 
strangers arises on and beronies complete from tlie 
date of the confirmation of sale and a suit by a 
female for maintenance subsequei.t to the sale 
cenihcate does not make the sale void by the 
doctrine of Lts pendens and the purchaser takes 
the properties free from every charge of main¬ 
tenance. Case-law discussed. 15 Cal. 5-16; 2 C 
W. N. 589 ; 17 B(m 375 ; 24 All. 475 ; (1<)021 
A. W. N. 145 : 33 All. 63. I >ist ; 6 Bom. 139 • 10 
Horn 453 : 11 Bom. 588 ; 21 VV R. o5l ; 17 Bom. 
375, Foil. [Oldfield and 7'vnfi/i, JJ.) Lanka 
Gopalam V, Lanka Ratnamma. 

(1916) M W. N. 16 : 26 I. C. 353 : 

28 H. I. J. 666. 


TEANSFEE OF PEOPEETY ACT (IV OF 1882), 

S. 62—Pre-emption. 

-8. 62—Pendency of proceedings—Claim 

suit — Transferee after order and before suit. 

A transleree after the date of the order allow¬ 
ing a claim and before the suit under O. 21, R. 63 
Is affected by Lts pendens. (Snrfastva Aiyar and 
Spencer, JJ ) Krishnappa Chetty v. Abdul 
Khader Saheb. 38 Mad. 635 • 

25 I C. 11 : 26 M. L. J. 449.' 

-S. 52—Pendency of proceedings — Trans¬ 
fer pending e.xccution of decree fot specific per¬ 
formance. 

The doctrine of Lis pendens applies to the 
transfer by the judgment-debtor of the properly 
alter the passing but before execution of a decree 
tor specific performance of an agreement of lease. 
Action taken by the Court under O. 21. R. 34 in 
execution is a proceeding in the suit itself. 
[Drakc-BrocKman, J. C.) Pandu v. Sital Prasad. 

48 I. C. 188 : 14 N. t. B. 176. 

-S. 62—Pendency of proceedings—Mort¬ 
gage decree—Execution sale of property under 
money-decree—Effect of. 

Where after a mortgage decree had been 
passed and before its execution, the mortgaged 
properly was sold in execution of a nioiiey-decree 
and purchased by t!ic decree-holder and subse¬ 
quently ttie holder of the mortgage-decree execut¬ 
ed it and puichased the properly, held ihat 
the sale in execution of the mortgage-decree 
would prevail over the Sale in execution of the 
moncy-deerte. The purchaser of the property 
under Hie money-decree having purchased it 
while the mortgage-decree was in existence must 
be taken to have purchased it subject to the 
mortgage charge. [Mtller, C.J. and Adami, J.) 
Chaman Lal V. Kamakuddin Mian. 

3 Pat. L. T. 757 : 1922 P. 655. 

Pre-emption. 

-S. 52— Pre-empUon—Resale to vendor 

after suit—Effect. 

A suit for pre emption is not affected by a re¬ 
sale i f the property in question to the vendor 
alter the institution of the suit. [Rtchards, C. J. 
and ludball, J,) Kedar Nath r. Bankey 
Behari Lal. H c, 

S. 52 Pre-emption—Declaratory decree 
affecting sale—Effect on pre-emption suit. 

During the pendency of a pre-emption suit, a 
reveisioner filed a suit and obtained a consent 
decree recognising his rights to the properly 
alter the death of the \cndur. Held, as a litigat¬ 
ing paity IS e.xcmptcd by the rule of Its pendens 
from taking notice of a title acquired during his 
liiigaiion. ihc pre-emption suit is not in any way 
affected by the declaratory decree. [Scott Smith, 
J.) Hazara Singh t-. Bubb Khan. 3 Lab, 864: 

1922 Lab. 4U3 (2). 

-S. 62—Pre-emption—Exchange fending 

suit. 

The doctrine of Li s Pendens applies to an ex* 
change effected during the pendency of a suit in 
favour of a person who has a supeiior right of 
pre-emption, but whose superior rights have been 
extingu’shed on the date by lapse of time. 
{Johnstone and Chevis^ J.) Kakam Ali r. Sultan. 

10 I.C. 1007 : SO P.R. 1911 ; 187 P.L.E. 19U. 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 52—Pre-emption. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 52—Miscellaneoaa. 


-S. 62— Pre-emption—Person with equal 

or superior rights buying property during 
pendency of suit—Doctrine o/ Lis pendens, not 
applicable. 

The doctrine of Lis pendens does not apply to 
a case where a person having an equal or supe¬ 
rior right lo a plff. pre*en.{ tor, asterls that right 
out of Court while the piff.’s claim is pending in 
Court and the vendee defi. resells the property 
to the former by a private sale in recognition of 
that right {Shah Din and Chevis, JJ.) SUNDER 
Singh v. &ajjan Singh. 53 P. B. 1911 ; 

10 I. C. 367: P.L.E. 1911 : 166 P.W.R. 191t. 

- ■’■S. 62— Pre-emption—Agreement to sell 

during a pre-emption suit. 

An agreement by a purchaser of property to 
sell the property to a superior pre emptor during 
the pendency of a pre-emption suit by an inferior 
pre-emptor cannot be enforced. (Kanhaiya Lai, 
A.J.Ca Kubra Bibi V. Khudaja * jbi. 

38 I C. 582 : 20 O.C. 13 


—--S. 52— Pre-emptionSuit for — Applica¬ 

bility. 

The doctrine of Lis pendens applies to pre-emp¬ 
tion suits also. 30 All. 467; 36 All. 60 ; 10 I. C. 
1007, Foil. (Lindsay, J. C.) Kamshankar v. 
Nanik Prasad, 1 O.L.J. 187 : 24 I.C 32 : 

17 0. C. 150. 


Miscellaneous. 

-- s. 52— Mortgage suit — Leases by mort- 

gagor—Mortgagee bound. 

A purchase of property against which a money 
decree lor sale had been passed in 1898 and who 
purchases the property from the mortgagor, the 
mortgagor having obtained the Court’s permis¬ 
sion under S, 309, CPC. in 19u5. takes the pro¬ 
perty subject to the bona fide alienations effected 
by tne mortgagor in the course of management, 
after the decree but before the purchase. 
{Richards, C. J and Banerjee, J.) Admatti Teli 
V. MOHICHAND. 16 I.C. 102 : 9 A L.J. 769. 

53 —Mortgage suit—Creation of puisne 


Th^^plrf in a suit on a mortgage has a right to 
bring a property to sale as it stood at the date of 
suit Ld it IS not open to the mortgagor to affect 
the right bv creating a pu^ne encumbrance dur- 
ine the pendency ol the plff. s suit on his mort- 
g^le. (Scott, C. L and tshah, J.) Moru Narsu 

oriTAR w Hasan Fattekhan JuMMAL. 

43 Bom. 240 : 48 I.C. 135 : 20 Bom. L.R. 929. 
—S 62 (2) (d)— Party to suit — Whether 
ajfected by mortgage with sanction of another 

^Tsecond mortgagee who was party to a suit by 
the first mortgagee is not affected by any subse- 
auent mortgage even though sanctioned by 
another Court in whicb the liquidation proceed- 
in^s of the mortgagor company were going on. 
The mortgage bv the liquidators though sanction¬ 
ed by the Liquidating Court is not “ ‘[n 
evecution of an order of a Court within S. 2 (d) 
f t P Act as the sanction is not an order 

MANUFACTURING Co.. LT^ ^ 


-S, 62—Lis Pendens— Plea of. 

The plea of Lis pendens cannot be raised by a 
party who is bimself guilty of laches. (Shadi Lai 
and Le Rossignol, JJ.) Nikki v. Gujar Mal 

94 P.W.R. 1917 : 42 I C. 54 : 114 P.L.R. 1917. 

-8. 52— Lis pendens— by vendee to 

person having equal right with pre-emptor after 
institution oj suit by latter. 

Where during the continuance of a suit for 
pre-emption, the vendee sells the property to a 
person who possesses equal rights of pre-emption, 
the doctrine of Lis pendens does not apply, if the 
right of the subsequent vendee subsists at the 
date of sale and is not time-barred for no new 
right is created by the sale. (Johnston^, J.) 
Karam Ilahi V. Hira. 175 P.W.R. 1911 • 

10 I. C. 842 : 74 P. L. R. 1911* 

-Ss. 52 and 69— for redemption — 

Sale under power reserved in the mortgage. 

The doctrine embodied in S. 52 of the T. P. Act 
has no application whatever to a mortgagor who 
has given under that mortgage an express power 
of sale and he cannot by starting a suit for re¬ 
demption derogate from that which he in express 
terms conferred on the mortgagee by the mort¬ 
gage. viz., the power of sale (Coutis Trotter and 

77.) Ramak^ishna Mudali v. The 
' Official Assignee ov Madras. 46 Mad 774 • 
16 L.W. 133 : (1922f M.W.N. 447 : 43 M L.J 566 ! 

1922 Mad. 390 (2). 

-Ss 52 and 91 (f)—Purchaser at Court 

auction. 

A pendente lite purchase is not sustainable 
and can be nullified. A purchaser at a Court sale 
in execution of a money-decree is liable to be 
ousted by another buying the same in execution 
of sale in a mortgage-decree passed in a mort¬ 
gage suit instituted after the attachment but 
btlore the sale in execution of the monev-decree. 
(Oldfield and Seshagiri Aiyar, JJ.) Veyindara- 
MOTHU PiLLAi V. Maya Nadan. 43 Mad 696 • 
(1920) M.W.N. 299 : 68 J.C. 601 :28 M.L.T- 3l2 :* 

39 M.L.J. 466. 

-S. b2—Onus probandi—Institution of 

suit before execution of deed of transfer^Begin¬ 
ning of—^Dealing with property. 

A party relying on S. 52. T. P. Act, must estab¬ 
lish that his suit was instituted before ihe exe¬ 
cution of deed of transfer he is impeaching. The 
filing of a plaint is not a judicial proceeding 
considered as taking place at the earliest period 
ol the day on which it is done. The admission of 
execution before a Sub-Regisfrar is not a dealing 
with property within the meaning of S. 52, T. P 
Act. (Mura, A. J. C.) Rafiuddin v. Brum’ohan 

21 I.C. e02:9N.L.R. 155. 

• -S. 52—Mortgage of share. 

In 1880 one C mortgaged certain share to R 
and S with possession. Three deeds of further 
charges were also executed.Ooe B became entitl¬ 
ed to a one-fourth of the interest of the mortgage 
executed by C. In 1396 B sub-mortgaged that one- 
fourlh share to the appellant undertaking that if 
tue money were not paid off in one year, he would 
put the sub-mortgagee in possession. In 1905 the 
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appellant sued for possession and summons was 
served no )n C on 22Dd Jannary. 1905, On Feb¬ 
ruary lf>, 1905, C mortgatjed his share to the 
respond, nts who subsequently redeemed the lour 
mortgages of C. The appellant got a decree f r 
pos-'C'Sion on 17th August 1 »05 In a suit bv the 
respondents for possession of the said share 
against appellant, held, that the respondent could 
not take a valid mortgage and that he could get 
possesion only by paying one fourth of the total 
mortgage share to appell mt {Chamicr. J. C. 
and Evans. A. J. C.) Dfbi Din v. M.^nnu 
Singh. lO I. C. 16. 

-S. 62— Notice — Nec- ssity. 

Notice is necessary to apply the doctrine 
of Lis pendens. (fwala Prasad. A. C. /. and 
^os5,/.) Maharaja Bahadur Singh tr. Abdul 
Rahim. 62 I. C 900. 

-S 62— Mortgage decree —Mortgagee put 

chaser—Prtor sale of mortgaged properly for 
arrears of revenue. 

In execution of a mortgage-decree, plff mort¬ 
gagee himself purchased the mortgaged property 
and obtained formal possession but the deits. had 
purchased the property subject to the pUf.'s mort¬ 
gage at a sale tor arrears of revenue even before 
the suit by the mo.lgagee. Plff. sued for posses¬ 
sion. Held, that the plff. was not entitled to a 
decree for pussessioo but the mortgaged properly 
should be put up for sale if the defts. laded t ■ 
redeem. [Chamier, C. J. and Jwala Prasad, J.) 
Balli Singh v. Binheswaki Tkwaki. 

2 Pat. I.W. 432 : 35 I C. 632 : 1 Pat. L.J. 133. 

-S. 62— Second mortgage subsequent to 

decree on first mortgage—Rights of second mort- 
iogee. 

Where a second mortgage was executed aftc^ 
the decree for sale on ihc first mortgage, the 
second mortgagee has no rights other than those 
of his m()rtgagor and as the latter’s right of re¬ 
demption of the first mortgagee was determined 
by the decree for sale the second mortgagee has 
no remedy against the land but is only entitled to 
a personal decree against the mortgag ir. What 
was sold at the sale in execution of the decree on 
the first mortgage was the right, tiih and interest 
of the mortgagor at the time of the first m 'rtgige 
{Pratt, J. C. and Crouch. A. /. C.) Kanaya Kam 
V Lirithsing. 31 I. C. 37 : 9 S. L. B. 86. 

-S. 63. 

Embarrasied circumatanoes of transferor. 

Frame of suit. 

Fraud carried out. 

Fraud not carried out. 

Future creditors. 

Inadequate consideration. 

Intention to defraud. 

Partial consideration. 

Plea ID defence. 

Preference 

Sham Transaction. 

Subsequent Transferee, 

UiscellanoouB. 

Embarrassed Circumatanoes of Transferor, 

S. 53—Embarrassed circumstances of 
transferor—Decree —Assignment— fides— 
Validity. 


TBANSFEB OF PBOPERTT ACT (IV OF 1882). 

S. 53-Embarrassed circumstance of transferor. 

A deed of assignment executed by a debtor is 
void against his creditors when the deb or is in 
a state of insohenoy or when the effect of the 
deed is to leave the debtor without the means of 
p.iying his present debts. Even the existence of 
good consideration does not render such a deed 
valid unless it be bona fide also. Quaere — 
Whether any of the parties could establTsh rights 
based, not on the transactions, but on other 
gr ounds, such as the actual payment of debts. 
[Lord Moulton.) ChidambaRAm Chettiab v. 
Srinivasa Sastrial 37 Mad. 227 : 

18 C W. N. 841 : 16 M. L. T. 286 : 

20 C. L. J, 571 16 Bom. L. R. 783 : 

I L. W 963 : 23 I. C. 714 : 

(1914) M. W. N, 754 26 M. L. J. 473 : (P C). 

■S. 63 {2)—Embirrassed circumstances of 
transferor Likelihood of decrees against trnns~ 
feror — Presumption. 

Held, that the lower Courts in coming to acon- 
clusion on the queslion whether the transfer was 
fraudulci t ought to have considered the fact that 
the transfer was executed at a time when the 
e.xecutant was well aware of the probability of a 
decree for a substa *t»al sum being passed against 
liiin ai^d should have applied the presumption 
laid down by S. 53 [2) ot the T. P. Act. [Walms- 
fey and Pantofty JJ.) Mamraj Agarwalla v. 
Ahamad Ali Mahamad. 47 i. c. 932, 

-S. 53—Embarrassed circumstances of 

transferor—Burden of proof—Consideration- 
Love and affection. 

The provisions of S. 53 of the Act being in ac¬ 
cordance with the principles of justice, equity 
and good conscience is applicable also to the 
Punjab. The fact tiiat a transaction is not void 
under S. 25 of the Contract Act as being in con¬ 
sideration ot mutual love and affection does not 
make it a non-gratuitous transaction for the pur¬ 
poses oi S 53 of the T. P. Act. Where it is found 
that the transferor was indebted, and that the 
transfer was gratuitous, tlie transferee must 
show that lire transferor had undisposed of assets 
at the time ot iraitSfer sufficient to discharge 
his debts and if he fails to prove it the Court will 
assume that the transfer was wuh a view 
to defraud creditors and ihe fact that he had. 
subsequent to the transfer, paid some creditors 
would not be sufficent. 16 Bom. 1 ; 2 I. C. 313, 
Foil. [Robertson and Rattigan, JJ.) Champo 
Shankar Das 

74 P. R 1912 : 148 P. W. B 1912 ■ 
14 I C. 232 ; 166 P. L. R. 1912. 

-S. 63 ( 1 ) - Embarrassed circumstances of 

transfer or—Fraud of creditors— Settlement un 
mother bona hi\e —Rights of mother. 

Where a sou made two purchases in his 
mother’s name, one at a time when he was in a 
prosperous condition and tue other when he was 
highly involved in debis, held, that the first 
transaction was a sound one as the son was not, 

at the time, seriously embarrassed. But that the 

second purchase was in fraud of creditors, having 
been made at a time, wh^ n the son was much in¬ 
volved in debts. {Kensinglon and Ratttgan. JJ.) 
Chkmbbli V. National Bank of India, Ltd. 

10 I. C 647 : 62 P. L. B. 191L 


1761 


CIVIL DIGKST, 1911—1923 


1762 


TEANSFEE OF PROPEETY ACT (IV OF 1882), 
S. 53—Embairassed circumatances of traDsferor. 


TEAN8FER OF PBOPEETY ACT (IV OF 1*»82), 
S. 53—Frame of suit. 


-S. bS^Etnbarrassed circumstances of 

transferor. 

Where a person transfers all his properties in 
favour of his children by his first wife at the time 
he is about to marry a second wife and in consi¬ 
deration of his being permitted to do so by the 
relations of his first wife, is not a transfer in 
fraud of creditors and is not voidable under S. 53 
of the T. P. Act, even though the transfer was 
heavily indebted at the time. {Ayling and 
Nai)ier, JJ.) Kapini GoundaN v. Sarangapani. 

3 L. W. 287 : 34 1. C. 744 : 

(1916) I M. W. N. 288. 


S. bZ^Embarra^sed circumstances of 


transferor — Presumption, 

Wnere a person, in exercise of the power given 
to him by the grantor of land to transfer it with 
the consent of the grantor obtains that ^ consent 
and transfers it to another without consideration 
at a time when he is in an embarrassed condition, 
the presumption under S. 53, Transfer of Property 
Act, is that the transfer is void as against the cre¬ 
ditor of the transferor. {Ormond^ J) Maung 


Maung V. S. G. Firm. 

^ 8 L. B. E. 233 : 36 I. C. 448 : 


10 Bur. L. T. 67. 


declaration that the transfer is in fraud of credi¬ 
tors and void under S. 53 of the T. P. Act. 
Obiter : —Even In suits by creditors who ha^e not 
obtained decrees or attached property, ihe suit 
ought not to be dismissed because it is no brought 
on behalf of all creditors but on objection on that 
score being taken, leave should be givei; to amend 
j the plaint. The decree however will enure to 
the advantage of all the creditors. In aiy case 
an obiection that the suit is defective in form 
must not be allowed to be taken in appeal lor the 
fic-ttime. 41 Mad. 612, Dist.; 34 Cal. 994, biss. 
(Ayling and Krishnan, ]J.) KottaRATHil Pu- 

THIVAPURAYIL POKKER V. CHANDRANKANDt KUN- 

HAMMAd. 42 liad. 143 : 25 M. L. T 47 : 

9 L W. 138 : 51 I. C. 7l4 : 

(1919) M. W. N. 39 : 36 M. L. J. 231. 

} -S. 53 —Frame of suit—Transfer of a 

decree in fraud of creditors. 

One creditor has no right to sue for the can¬ 
cellation of the assignment of a decree on the 
ground of his being in fraud of all creditors. 27 
Bom. 146: 31 Mad. 206, Foil. (Oldfield and 
Bakewelly JJ.) arumuga MUDaliar v Krish- 
I NASWAMI Nayaken. 42 I. C. 498. 


Frame of Suit. 

_ S bZ^Frame of suit — Judgment-credi¬ 
tor and ordinary creditor—Distinction. 

The only distinction between a ludgment-credi- 
tor and an ordinary creditor who seeks to set 
aside an alienati'.n as fraudnlent under S. Si, 
^nnears to be that, while the former is not bound 
to bring a representative suit on behalf of all the 

_-s. bz—Frame of suit. 

A suit to avoid a fraudulent transfer must be 
a representative suit on behalf of all the 

? HeXinS hrp?opertv liable to attachment 

for ' ti,/jjdg,nent-debtor has institut- 

eroroieeding to’ be declared an insolvent. 

Where t suit to avoid a fraudulent transfer is 
Where a sail ^ creditors alone without 

brought frame of the suit and the judg 

debtor U adjudicated insolvent the proper 

to treat the transterred property as 
creditors, Vthe Receiver can 

that of the trans j, rateably among 

CHAMPO V. : 148 P. W. E. 1912 : 

14 I. C. 232 : 165 P. B. R- l^^^ • 

S bZ-Frame of suit— Fraudulent trans- 
pQtftt l3« whose attachnicnt 

An at ach ng decree^hold« ^ 

has been *^5 °"ent.debtor can without suing 

“ ‘ 

‘ C D-Vol. IV 111 


I -S. 53— Frame of suit—Need not be re- 

\ presentative —C. P. Code, S. 11, expi. 6. 

i A suit under S. 53 though brought by only one 
‘ creditor who has been defrauded will enure to 
the benefit of all such creditois as have been de¬ 
frauded like himself in view of S. 11, Expl. 6, 
C.P.C. A suit to set aside sale as voidable under 
S. 53 of the T. P. Act need not be a representative 
1 one by all the creditors in a body. Any person 
i defrauded, defeated or delayed may sue to im- 
I peach the transaction provided he alleges in his 
plaint that the sale was intended to defraud him 
i and others similarly placed A decree in such a 
! suit will not conler any personal rights on the 
! litigating plaintiff but would enure for the benefit 
of all creditors like himself. (Coutts Trotter and 
Seshagiri Aiyar, JJ.) Palaniandi Chettiar v. 
Appavu Chettiar. 34 I. C. 778 : 

19 M. L. T. 390 : 30 M. L. J. 565. 


! --S. 53— Frame of suit—Fraudulent 

transfer. 

A suit under S. 53, T.P Act to avoid a trans- 
I fer made with intent to defraud the creditors of 
the transferor need not necessarily be brought 
! by a creditor in a representative capacity (Drake 
1 Brockman. J C.) Dhansukhdas v. Zangoo. 

I 64 I.C. 798 : 16 N.L.E. 3. 

I 

j -8. 53 —Frame of suit—Representative 

suit—Transfer by Judgment-debtor subsequent to 
I Court auction-sale—Suit to set aside. 

The object of an auction under S 53 is to 
' make the assets of the transferor available to the 
1 general body of creditors. The test to apply in 
■ such a case is to see whether, if the plfi. succeed- 
I ed in the action, the property claimed would be 
i available to the general body of creditors. A suit 
! under S. 53 must be brought on behalf of all the 
creditors. A suit by a mortgagee decree-holder 
for a declaration that an alienation by the judg- 
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rnent-debtor fiubscquent to the Court sale is in¬ 
valid, is not one under S. 53 of the Act inas much 
as the propel ty is not available for the general 
body of creditors, and as such need not be i 
brought on behalf of all the creditors, and 

Adami, JJ.) Thakukji v. Narsingh Narain. 

1921 Pat 47 : 63 I. C. 788 : 

2 Pat. L. T. 317 : 6 Pat. L.J. 48. 

--S, 63 —Frame of suit. ' 

It is open to a defeated creditor to bring a suit 
urider O. 21. R. 63, C.P. Code on his own behalf ■ 
without impleading all the other creditors of the 
transUror, 42 M. 143 relied upon. [Ptpon, J. C.) 
Lokanath V . Thakardas. 71 l.c. 20. 

I 

S. 53 Frame of suit—Objections as to 
—Raised in appeal. 

A Miit under S. 53 of the T. P. Act must be 
framed on behalf of all creditors generally and an 
objection on this ground must be taken in the 
first Court, b'>t if not so taken, cannot avail in the 
Appellate Court. {Robinson, J.) U. R. M.V. A. 
CHETTY Kirm V, Maung Po Sin. 23 r.c. 341 • 

7 Bur. I T. 267. 

> 

Fraud carried out. 

—--S 53~/'>iiwd carried out—Fraudutent 

adnitsstoti by one creditor to defeat other creditors 
—Effec t of. 

In case of a fraudulent admission by one credi- 
. . 4 J pirt in a fraudulent conspiracy to defeat 

the rights of olher creditors, the creditor making 
the fraudulent admission cannot bring any action 
at law for the amount to which such admission 
relates. {Ryves and Stuart, J J.) Muha.m.mad 
Shafi V. NaNME. 03 I.C. 921 : 19 A.L.J. 454. 

-;- ^ bZ—Fraud can icd out—‘Equity will 

not help partici pal or. 

Wherever two or more persons are engaged in ! 
a frauduLnt purpose to injure another, nedher 
law nor equity will interfere to relieve either of 
those persons as against the other from the con¬ 
sequence of ihcir own misconduct. {Mukcriee 
and Chotzner, JJ,] Raghupati Chatterjee :* 
Nhishin(jma Hoki Das 

36 C.L.J. 491 : 1923 Cal. 90. 


TRANSFER OF PROPERTY ACT (IV OP 1882) 

8- 53—Fraud carried out. ^ 

own fraud. 35 C 551 reierred to. {Gokul Prasad 
J ) Lachman Das v. Mulchand. 

1923 A. 411, 

S. 53— Fraud carried out — Whether Plff 
Can succeed. " ’ 

A plff, cannot allege his own fraud in the pre¬ 
sence of partial carrying out of it. [Broadway and 
Wtlberjorcf, JJ.) Dina Nath v. Duni Chand. 

2 Lab, L.J. 439. 

“- 7 ®. 53— Fraud carried out—Suit not 

niaintainable —In pari delicto potior est condi- 
t io possidentis. 

Plff -sued to declare that a deed of release ex¬ 
ecuted by him was a colourable transaction enter¬ 
ed into to defraud creditors and for enforcing the 
rights which he possessed prior to the execution 
of the deed Held, that he could do so only if the 
fraud had not been accomplished. 35 Cal. 551 
f* oil. When the object of fraud had been carried 
ii^to edecl DO reliei could be granted to the plff 
38P K. 1892. 25 P.R. 1905 Foil {Shadi Lal,J) 
Kam Lai v. The Firm of Arur Chand 

115 P W.B. 1915 : 30 I.C. 482 ; 175 F.L.R. 1915. 

--S, bZ—Frand carried oui^Suit for />os- 

—if maintainable. 

A person who has conveyed property bettami 
to another for the purpose of defraudir g his 
creditor cannot, where the fraud has been effect¬ 
ed, set up the benami character of the transaction 
by way of defence in a suit by the transferee for 
possession under the conve>'.aDCc, The principle 
“let the est.ate lie where it IS'* will be applied to 

the case. In case like this that party fails who 
first has to allege the fraud in which he partiepat- 
ed. [llalhs, C-J, and Cout s Trotter, ).) Kamayya 
V. Mamava, 43 I C. 362 ; 32 M.L.J. 484. 

S. 53 (1) — Fraud carried out — Effect. 

Where a fraudulent transfer has been made 
and the fraud has been carried out, the parties to 
the transfer cannot either as piffs. or defis. plead 
fraud 10 vitiate the transaction and escape from 
Its consequences. [Lindsay, J. C.) SarifNakain 
V. Mauho Singh. 18 o.C, 131 : 

30 I.C. 363 ; 2 O.L.J. 399,’ 


S. 53 —Fraud carried bona fide 

purchaser — Onus on purchaser. 

The burdeo is on tlic auction-purchaser to 
prove that he is a bona fide purchaser for value 
without notice of the fraud in obtaining the 
decree. [Mookerjee and Beachcroft, JJ.) Hadiia 
madhab Raikara V. Kalrataru Koy. 

16 I.C. 811 : 17 C.L.J. 209 

— S. 5Z~Fraud carried out—Sale not to be 
set aside. 

Where a debtor with a view to defraud his 
cre* itors transfers his property to a third person 
and as a result thereof succeeds in compounding 
e claim of his creditors for much smaller 
amounts than they were entitled to be is there- 
after precluded from putting forward his own 
itle to the property by taking advant;igc of his 


S. bZ—Fraud carried out—Avoidance 
of document — Proof. 

A transfer in fraud of creditors is voidable at 
then option. Where a creditor attaches its exe¬ 
cution the property so transferred, that is a suflS- 
cient exercise of the option to avoid the transac¬ 
tion. [Contis and Das, JJ.) Naitratan Lal r. 
Mrs. Margaret Anne Stephen. 

3 Pat. L. T. 613 ; 

1923 Pal. 573. 

53—f r<jMd t'urriVff out—Adverse toS' 
session. ' 

Where the owner of property executed a fraudu¬ 
lent transfer with some ulterior motive but con¬ 
tinued in possession of the property for more 
than twelve years, he is entitled not only to con¬ 
firmation of possession but to recover possession 
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if he subsequently lo«es it even though the fraud 
intended to be effected was effected. 35 Cal. 561; 
27 Cal. 231; 33 Cal. 967; 13 C.L.J 625. Ref. {Juala 
Prasad and FosUr^ JJ.) Badri Chaudhuri v 
HarbansJah. 63 I.C. 114. 


---S. 53— Fraud carried out — Benami 

transaction—Effect of. 

Wbere a benami transacuon is effected in 
order to defeat a creditor and the purpose having 
been achieved, the real owner cannot subsequent¬ 
ly attack the benami transaction. (D«s, J ) Shiva 
Narain Ram v. Mussammat phuljharia. 

52 I.C. 402. 

^---S. 53 —Fraud carried out—Right to re- 

cover the propetty. 

Where a fraudulent transfer has been effected 
and tlie fraud has been carried out, the Court will 
not assist the party to a fraud to obtain posses¬ 
sion 01 the property nor would they assist him 
to succeed by preventing the other party to the 
fraud from showing the true nature of the trans¬ 
action. 18 Bom. 372; 5 Bur. L.T. 156; 35 Cal 551; 
31 Bom. 405 ; 38 Bom. 10 ret. {Robimon, CJ. and 
Healds f.) Maung Tin v. Ma Mai Myint. 

65 I C. 459: li L.B.B. 83. 


__S. 53 —Fraud carried out—Position of 

parties. . , ^ 

The law as to the rights and the duty of the 

Court to interfere between parties guilty of a 
fraud is clear. H a sale has been executed with 
the obiect oi defeating creditors and that fraud 
has been carried into effect to any material extent 
the Courts will not aid either party to take ad¬ 
vantage of his fraud but will let the estate lie 
where it falls. But where the fraud has not been 
carried out. when nothirg has been done under 
it. the Courts will aid the vendor to retain pos¬ 
session of the property and will not allow the 
vendee to take it, tnat is to effectuate the fiaud to 
which he IS a party. (Robtnson, C.J. and Duck- 

J. MaONG Fo Zo ,9 . 


_ _.g 53 —Fraud carried out —Benami IranS' 

rHr.f%.^kuit 6v owner^Burden of proof. 
Where the plaintiBs sued to recover lands 
transferred bjami to defeat creditors, it ies ou 
fu ri^tiffs to prove that no part ol ihc intended 

in fac? been carr-ed out and in de.auU 

ff such proof th% suit must fail. (Parlett, 7.) 
SWEYDAL V. ESNATI.^^ ^ ^ ^ ^ ^ 

Fraud not carried out. 
g 53 _ Fraud not carried out—Avoidance 


itTonry where the attempted fraud has been 

holly or Pafl'fl'y effect to the 

®‘^.i”l?nMrmisaction as between the transferor 
audulent '^^nsacuoi a 

,d the transferee. 0 " ‘he facts « 28 C. 

V" “ed ""isllnr" /.) MT. Mostafai Bib. 
SHiBmE-. 

•s. i3-Fraud not carried out -Suit by a 
mortgagee. 


TBANSFEE OF PEOPEBTY ACT (IV OF 1882). 

S. 53—Fraud not carried out. 

Where the fraud on the execution creditor 
was not aclually effected, the mortgagor cuuld 
plead that the mortgagee, was without considera¬ 
tion and hence void, if the mortgagee went to 
Court on bis mortgage. 13 M. 1. A. 551 ; 15 W. 
K 14 (P. C.) Foil. {Scott, C. J. and Beaman., J.) 
Girdharilal Pkayagdat Vajpe V. Mamkamma 
Narayansami. 38 Bom. 10 : 21 I. 0. 50 : 

15 Bom L. E, 805. 

-S. 63— Fraud not carried out. 

Where a party admits that he has made a 
fictitious transfer oi his property to anuthcr with 
a view to effect a fraud but asks to have his act 
undone, the Court would refuse reliel and would 
leave the parties to the consequences of their 
misconduct, dismissing the claim when the suit 
was brought by ihe real owner to get back pos¬ 
session of his preperty and refusing to listen to 
the defence when he set it up in opposition to 
the person whom he had invested with the legal 
title. Upon this rule has been engrafted the dis¬ 
tinction that although where the intended fraud 
has been carried ii.to effect, the Court will not 
assist the true owner, yet if he has not deliauded 
any one, and the purpose for which the assign¬ 
ment was made has not been earned into exe¬ 
cution, the mere intention to effect an illegal 
object does not ceprlve the assignor of his right 
to recover the property from the assignee who 
has given no consideration for it. 35 C. 551 : 33 
C. 907 : 18 C. L. J. 616 : 22 C. L. J. 197 Rel. 
\Mookerjee and Choltner, JJ.) Daiv.endra 
Kumar Bose v. Chandra Kanta Roy. 

36 C. L. J. 82 : 1923 C, 164, 

- S. 53— Fraud not carried out^ Effect, 

Although where the intended liaud has been 
carried into effect the Couit will not ailuw the 
true owner to resume the individuality which he 
has once cast off in order to defraud others yet 
if he has not defrauded any one the court will 
not punish his intention by giving his estate 
away to another whose retention of it, is ar» act of 
gross fraud. {Mukttjte and Choizner, JJ.) 
Raghopati Chatterjeev. Nrishinga Horidas. 

36 C. L. J. 491 : 1923 C. 90. 

- S. bZ—Fraud not effected—Right to 

relief. 

Where the contemplated fraud has not been 
effected a party to the iraudulent transaction does 
not lose his right to be relieved from the effect 
of such a transaction. 35 Cal. 551 : 18 C. L. J, 
616, Foil. The principle is applicable to a case 
where a party suffers a decree to be passed 
against him in a fictiiious collusive suit as part 
■ >1 a fraudulent scheme {N. Chetterjee and 
Mullick. J.) Rajab Ali V. Hedayath Ali. 

19 C. W. N, 1161 : 29 I. C. 699 : 22 C. I. J. 197. 

-S- bZ—Fraud not carried out-Praudu- 

lent transfer—Right of transferor to claim pro¬ 
perties. 

To enable a fraudulent confederate to retain 
property transferred to him in order to effect a 
fraud, the contemplated fraud must be effected. 
Else the fraudulent grantor or giver does not 
lose his right to claim the aid ol law to recover 
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the property he has parted with. {Mookerjee and 
Bcach.-.roft, yy.) AKHIL PKODHAN V. MaNMO- 
THANATH Kar. 27 I. C. 230 : 18 C W N. 1331. 

Also 22 I. C. 86 : 18 C. L. J. 616, 

- S. 63— Fraud nof carried out — Trans- 

icree, if can be protected by Court, 

When a property is transferred to effect a fraud 
of which the transferee was aware the fraud 
should have been effected to debar the transferor 
from recovering the property, [l^ookcr^ec and i 
Beachetoft, JJ.) Akhal Madhan v, Manmatha I 
Nath Kar. 22 I. C. 86 : 18 C. L. J. 616. 

-S. 53 — Fraud not carried out^FraU' 

dulent benami transfer—Right of real owner. 

Where a mortgage is taken by plaintiff benami 
in the name of another for a fraudulent purpose 
but the traud is not effected the plaintiff could 
enforce the mortgage. (Wallis, C. J. and Old- 
field y.) Kajagopalachar v. Sundaram Chetty. 

45 I. C. 333 : 3S M. L. J. 696. 

■ -S. 53— Fraud not carried out — Fraudu¬ 

lent transfer—Right to recover. 

Where a transfer of properly is made fraudu- 
Icutly but the object of the fraud is not wholly 
or partially accoinplislied, the person in whose 
bands the property is found is bound to return it 
to transferor. Where it is accomplished even 
pari tally plff. cannot succeed, even though the 
defrauded party has got his dues. (Abdur Rahim 
and Ayltng, J J.) SULUGU SUR Y ANARAYaNA 

Nayakaram 2/. Gundabolu Butchaiah. 

3 L. W. Ill : 33 1. C. 810 : (1916) 1 M W. N. 107. 

-8. 53— Fraud not carried out — No 

estoppel. 

In urder to shield his property from his credi¬ 
tors a person executed a mortgage benami and 
set up the mortgagee to prefer claim petitions 
based on such mortgage. Those petitions were 
dismissed by the Court. Held, that he was not 
precluded from afterwards setting up the fraudu* 
lent naiurc nf the mortgage and questioning it on 
the ground of want of consideration. 20 Mad 
333 ; 31 Mad 485, Kef. (4y//ng and Tyabji, JJ.) 
Appavadhanalu V. Venkiah 

2L. W. 361 : 28 I. C. 702 : 

(19161 M. W. N. 273. 

-S. 63— Fraud not carried out — Whether 

transferor estopped from setting up title. 

Property transferred benami (o defraud cre- 
dit'>rs is still the transferor's, when no creditor 
is defrauded thereby and he is not estopped from 
proviiig that the transferee has no title. 
siva Aiyar and 'Spencer, JJ.) Sokkappa Reddi 
V. SiNOANA Reddi. 23 I. C. 620 : 1 L. W 169 

- S.bZ^Fraud not carried out —/issigu* 

ment of df’crcc—Part consideration intended to 
benefit creditors. 

When the difference between the real value 
of the decree and the consideration for its assign¬ 
ment is by a secret agreement between the 
assignor and assig nee intended to bcnc6t the 
assignor and defeat his creditors, the assignment 
is invalid as against the creditors but neither the 
assignor nor the judgment-debtor can object to it 


on that ground. 30 Mad. 6 ; 24 Cal. 825, Ref. 
The assignee is entitled however to previous valid 
attachments. Psundara Aiyar and Sadasiva 
Aiyar, JJ.\ Arumugha Mpdaliar v. Yagamba 
Bai Am.maNi. 17 I. c 323 : 13 M. L. T 227. 

-S, 53 — Fraud not carried out — Real- 

owner can recover property. 

A transfer which is merely colourable and 
made with the intention of defrauding creditors 
can always be set aside by the transferor at any 
time before the fraud has actually taken pltce. 
But if the fraudulent intention has succeeded, the 
Court will not assist cither party claiming under 
such a transaction, 20 Mad. 326, Kcl.: 33 Cal. 967 
Ref. (Miller, C. J. and Foster, J.) Sheikh 
Ahmed Hussain v. Ghulam Ashgar, 

62 1. C. 866. 

-S. 63— Fraud not carried out — Effect. 

A benamt purchaser brought a suit for posses¬ 
sion against the vendor who had sold the pro¬ 
perty to defraud creditors. Held, whether the 
object of fraud w.is or was not carried out, the 
purchaser could not recover possession. Obiter 
it is the grantor or vendor whose right to recover 
is lost if the object of fraud is carried out. 
(Twomev,J.) Mandaya ?». Ma E. 

17 I. C. 918 : 5 Bur. L. T. 166. 

Future creditors. 

—S. 53— Fufure cre'ittors — Intention — 
Onus. 

Where a donor had no debts on date of the 
gift there is no presumption of intent to defraud 
fufure creditors and it is for the latter to prove 
such an intent. (Sundar L.il,J.) ChaNdar Bhan 
V. Har Gopal. 25 I. C. 183 : 12 A. L. J. 1098. 

-S. 53 —Future creditors—Settlement o» 

behalf of minor in fraud of creditors—Whether 
creditor*s transferee can set it aside. 

Where a sculemcnt was cltcc«ed on behalf of a 
minor of properties in fraud of creditors, the 
transferee of the latter cann-q set the settlement 
aside against the minor, Holmes v. Penny, 3 K. 
and J. 9u. Dist. But it is doubtful whether a tuture 
creditor can avoid a voidable but real transfer 
I under this section. (Wallis and Sadasiva Aiyar, 

; yy ) Vaikuntahama Fjllai V. Athimoolam 
Chettiak. 88 Mad. 1071 : 23 I. C. 799 ; 

I 26 M. L. J. 612 

I 

1 

Inadequate oousideratiou 

; -8. bZ — lnaiiequate consideration — Trans- 

j fer of whole property for inadequate consideration 
t —Transaction not bona fide—i'oid in toto. 

! Where both the transleror and the transferee 
! had the intention of defeating the creditors 
! oi the transferor, the document must at the option 
! of the person defeated or delayed be treated as 
' void in fu/o and not merely as void in so far as 
I there was no consideration. [Scott, C. J. and 
\ Hayward, J.) Bhikhabhai p. Panachand. 

43 Bom. 707 . 68 1. C 682 : 

31 Bom. L. R. 770 

-S. b^—Inudequatc consideration—Good 

faith. 

If property is sold at an undervalue on the un- 
I clorstandiog that the seller shall be entitled to 
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occupy it at a low rent that is strong evidence 
but nothing more nf bad faith. {Coxe, J.) Jagat 
Chandra V. Radha Nath. 

9 I. C. 623 : 21 C. L. J. 302. 

-S. 53— Inadequate consideration. 

S. 53 does not apply to a case when the mort¬ 
gagee is a transferee in good faith and the mert- 
gakje is for consideration though inadequate. 
{Shah Din, J.) Isshar Kuar v. Ram Singh. 

114 P. L . R. 1911 : 9 1 C. 10)8 : 

172 P. W. R 1911. 


-S. 53— Inadequate consideration — Frau¬ 
dulent transfer. 

Where the consideration for a sale is not so in¬ 
adequate as to raise a presumption against good 
faith, the transaction cannot be brought under 
S. 63, T. P. Act. {White and Oldfield, //.) KuRC- 
CHA Gangu NaidU V. Kovvuki Basava Reddy. 

13 M. L,T. 145 ; 18 I. C. 691 : 

(1913) M. W. N. 82!. 

-^S. 53 -Inadequate consideration. 

The circumstance that a judgment-debtor soon 
after the decree was passed, sold her land for an 
inadequate price to the employee of her advocate’s 
father who lent the m ^ney, is sufficient to infer 
fraud Under S. 53. {Moore, J.) Mg. Lu. GaiRE 
V. Vencatachellam Chetty. 

10 I c. 922 ;4 Bur. L.T. 118. 


Intention to defraud, 

^8. 63— Intention to defraud — Onus of 


proof 

Where a transfer is attacked on the ground that 
it wa« c Jlusive, fraudulent, and without consi¬ 
deration, and entei ed into to defeat or delay ere 
ditors the onus, which lies on the pl£f. to prove 
the facts, is not discha-ged by producing wit¬ 
nesses to* prove signatures to certain documents 
necessary for deducing title and to topographical 
position of the property. {Lord Philltmore.) 
Maniklal Munsukhbhai V . Bejoy Singh. 

11921) M. W. N. 80 : 62 I. C. 356 ; 

25 C. W. N. 409 (P. C.). 

_S 63— Intent to defraud — Fraudulent 

transfer—Tests of—Facts to be weighed as a 

whole—Mere regularity of entries tn books of 

account not of much value. 

To ft .d out whether a particular transaction is 

a fraud upon creditors the facts should be consi¬ 
dered in relation to each other and weighed as a 
(xrhnie It is crroncous to consider sepa-ately each 
^ci^which militates against the bonafides of the 
tra^aciion and wh.ch by itsell may be suscep.i- 
ble ot explanation. The secrecy ani haste with 
which the document was executed, the 

ent neeolitaions for a compOMtion with the ere 

aLoents on which ‘he of 

relationship of ihe P®'j^‘®®j^‘'^oveable properties 

conclusion that of entries in books 

ditors. Mere formal regularity oi cm 


of account is in such cases of little value. {Mr. 
Ameer Ali ) Ghansham Das v Uma Pershad. 

23 C. W. N. 817 : (1919) M. W. 618 
10 L. W. 511 : 21 Bom. L R. 472 
17 A. L. J. 410 : 15 N.L. R. 68 
50 I. C. 264 : 36 M. L. J. 483 (P. C.). 

—— S. 53— Intention to defraud — Proof. 

Where a person creates a permanent lease at 
a low rent with the object of defrauding the cre¬ 
ditors the lease is voidable even though the lessee 
did not equally share the intention to defraud: 
{Lindsay and Kanhaiya Lai, JJ.) Amina Bibi v. 
Saiyid Yusuf. 20 A. L. J. 731 . 

4 U. P. L. R. (A.)i209 : 44 A. 748 : 

1922 Alt. 449. 

-S. 63— Intention to defraud — Transfer in 

favour of sons—No proof as to the non-existence 
of other properties. 

A Lumdarrfur against whom certain Revenue 
decrees were passed, transferred some properties 
in favour of his sons and grandsons The decree- 
holders sued to set aside the transfers. There was 
no proof that there were no other properties to 
the Lambardar to satisfy the Revenue decrees. 
Held, the suit must fail in absence of such proof. 
{Rafique and Ryves, JJ.) Jwala Singh v, Fatta. 

601. C. 825 : 19 A. L. J. 37. 

—S. 53— Intent to defraud—Payment of 

consideration—Effect of. 

fhe mere fact that a transfer of property which 
has the effect of defrauding or delaying the ven¬ 
dor's creditors was for good consideration is not 
enough. It must also be shown that the purcha¬ 
ser acted in good faith. But the mere fact of the 
indebtedness of the vendor or knowledge on the 
part of the purchaser that the sale may defeat or 
delay the creditors is not sufficient to negative 
the bona fides of the puicbaser. If there was good 
consideration and intention to part with the whole 
interest is proved and it is not shown that the 
transter was a mere cloak for retaining a benefit 
to the vendor it is valid against the creditors. 
But if the object of the transferor is to defeat or 
delay his creditors and that object is known to 
the transferee and he aids and assists in its exe¬ 
cution then the transfer is not in good faith. 
{Richardson and Huda, JJ.)^ Kamini Kumar Roy 
V . Hira Lal Pal Chowdhury. 

61 I. C. 736 : 23 C. W. N. 769. 

-S. 53— Intent to defraud — Transferee 

knowing fraudulent intention — liffect. 

A transfer in fraud oi creditors is void if the 
transferee takes it with knowledge of the frau¬ 
dulent intention of the transferor, even though 
the transferee has paid full consideration for the 
transfer and even if a portion of ihe considera¬ 
tion goes to a creditor of the transferor. {Chatter- 
jee and Richardson, JJ.) Aftab-ud-din v. 
Basanta Kumar Mukopadhya. 46 1. c 441 • 

22 C. W. N. 427. 

--8. bZ—Intent to defraud—Absence of. 

Where there is nothing to show that a transfer¬ 
or intended a sale of his immoveable property as 
a cloak or device for his own protection and 
where the of the transfer cannot be 

doubted the transfer cannot be impeached as 
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fraod'tent. {Mo'tkirjee and Beachcroft, //.) 
Kanchand Mandar V Kamala Pkosad. 

29 I. C. 734 : 21 C.L. J. 441 . 

-S 53 — Intention to defraud—Fraudulent 

decree— Execution sale—Estoppel 

Whe.i as a result ot A’s desiRn to keep the 
property from the reach of the creditors an alien¬ 
ation is made henami for A by B to C who 
raortgac’es it to D and when D ^ets a decree tor 
sale on the basis of the mortgage without contest 
the purchaser in the Court auction E can invoke 
the prn ctple against A “ Where one of two in¬ 
nocent parties must suffer from the fraud of a 
third the 1 >ss «hould fall,on him who enabled such 
third party to co nmit the fraud." If no such es¬ 
toppel arises the purchaser acquires no title by 
purcha'-e as the judgmcot-deblor’s title whose 
right, interest and title he acquires is tictitious 
31 All. 479 (P. C.l, Appl. [Mookerjee *and 

B acficrofi, JJ.) Hadha Madhab Paikara Kal- 
patarU Koy. 16 I. C. 811 : 17 C. L J. 209. 

—-S bZ —Intent to defraud—Debtor retain¬ 

ing S'tne interests 

The mere fact that a deb'or retains some inter¬ 
est in the property sold by him would not in all 
cases make the transaction irauclulctit a? mat'er 
of law. 34 Cal 999 Kef. tCoarr, /.) Gan’GA Chandra 
V. Kadha Nath. 9 1. C. 623 : 21 C. L J, 302. 

-S. 53 — Intention to ttefrand - Fraudulent 

transfer of a substantial po» tion — Effect. 

Where a substantial porii ui ol the transfer is 
fraudtilent the whole tratisfer tnu^l be t-eated as 
fraudulent. (Broadway ana Harrison, J J.) Mula 
Ram V. JawiNDA Ram. 4 Lah 211 : 

5 Lah. L. J. 200 : 1923 Leh. 423 

■ S. 63 —Intent to defraud —Knowledge of 

ve nde.e. 

A sale with intent to defraud a creditor is void, 
if the vetidee is aware of the intent to defraud. 
{Chcvis and Sfiadi Lai, JJ.) Hiiagwan Das v 
Kansai Ranu. 253 P L. R 1914 : 

26 I. C, 18U : 145 P. W, R. 1914. 

—-S. 63— Intent to defraud—Burden of 

proof—Claim suit. 

Where in execution of a decree obtained by A 
against B. C preferred a claim On the basis of 
ni .rtg^ige decree on an award in her favour anti 
the cl.mil was allowed in sammary proceedings, 
and A brought a Miit for a declaration that B's 
properties were li.ible t i altaclitneni and s.tle. 
Held, (1) that the burden was in the plff to est 
ablish ihe fr.uidulent iialurc ol the mortgage 
decree having icgard to tlic decision against him 
ill tlicsummirv proccednigs ; (2j that neitner the 
mere fact diat B owed money to their people nor 
the tact that he consented to a decree for a time- 
barred debt will make the decree fraudulent; and 
(3) th.it neither the absence of coolest betwe\.;u h 
and C in tiv aroitraiion proceedings nor tuc liut- 
ricd wav in which the award was drawn up and 
the decree obtained was sullicient proof of fraud. 
(Johnslo’ic auii Chevis, 77.) Mkiiyangi Bai v. 
FATtii Chand. 246 p L. B. 19 3 : 

20 I. C. 3j6 : 197 P. W. R. 1913. 

-S. 53 —Intent to defi and — Proof. 

An iirc.ilioii to defeat or delay the cicditor 
cannot be inferred from the fact that the mortga- 


TBANSFEB OF PROPERTY ACT (IV OF 1882), 
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gor and the mortgagee are related to each other 
specially when the creditor obtained his decree a 
sear before the second mortgage took place. 
{Shah Din, J.)' Ishak Kuar v. Ram Singh 

114 P. L. R. 1911 : 9 I. C. 1018 : 

172 P. W. E. 1911. 

-S. 53— Intention to defraud — Bona fide 

transferee for value without notice from—Who is 
—Such transferee if protected by proviso. 

The proviso to S. 53 of the Transfer of Pro¬ 
perty Act protects a bona fide purchaser for valu¬ 
able consideration, whether he purchases from 
the fraudulent grantor himself or from a fraudu¬ 
lent transferee fr<im him. A transferee who fails 
lo make any inquiry of the person who could 
have given the best information as to the defects 
in the title is not a transferee in good faith with 
notice within the meaning of the proviso to S. 53 
of the Transfer of Property Act. {Oldfield and 
Ramesam, 77.) Kunhu Pothu Nair v. Raru 
Nair. 46 Mad. 478 : 44 M L. J. 527 : 

17 L. W. 547 ; 32 M. L, T. IH. C ) 372 : 

1923 Mad. 558. 

-S. bZ — Intent to defraud — Sale-deed 

— Presumption — Whether nominal or shim — 
Burden of proef—When reoHals to be challenged. 

If tbc consideration for sal^ consists of certain 
mortgage deeds which contained false recitals, 
the Cuuit may presume its sham nature and en¬ 
quire whether the lictilious documents were in¬ 
tended to give colour to the transaction which 
was never uiieuded to be acted on. If there was 
sub^talUiaI cunsideiation for the sale but all items 
ol the consideration cannot all be proved, this 
docs not lead to the pe>umplion lhat the deed 
was nominal. The burden of proof lies on the 
person alleging it lo be sham. After proof of 
execution and registration by a competent person 
the presumplioQ is that parlies intend to give 
legal effect to the deed. To rebut this it must be 
shown that both the parties meant it to be sham 
and a purpose other than the ostensible one inu«t 
be shown. Itecilals in the deed should be chal¬ 
lenged at the execution a^ d lapse of time weakens 
this challenge. (.-l/K/ur Rahim and Spencer, 77 ) 
VVKlCHliKLA Vb:ERAUMADHARA.iU DaSIKAJU 
Vknkatachalapathi. 57 l.C. 689. 

-S. 53— Intent tc defraud — Transfer 

before attachment. 

A judgtncnt-crcditor cannot avoid a transfer by 
the judgment-deblor prior in date to his atlach- 
me t without showing that it was voidable under 
S 53 Ol the T. 1*. Act. (S/’Crtcc.*’' Krtshnan, 

77 ) Muthukumara Chettiak v. Alagappa 
Chettiak, 42 I. 0. 654 : 6 L. W 518. 

-S. 63— Intent to defraud—Burden of 

proof. 

Wticre tlic plaintiff had been for some time (5 
years) in possession under a salc dced and having 
lost possession the trespass of the veiulor’s son 
tries to recover back the possession ol the pro- 
pertv, he must show that the sale was a real one 
.ind that it was for antecedent debts when the 
trespasser sols up that the sale executed by his 
iatlur was nominal and inlctided lo defraud cre¬ 
ditors. Per Phillips, J. dissenting. [Walhs, 
C. 7, and Phillips, J.) Kaghunatha Chaki r. 
Aravamuthaiyangar. S4 I. C. 617. 


1773 


CIVIL DIGEST, 1911—1923. 


1774 


TSAHSFER OF PEOPEBTY ACT (IV OF 1882), 
S. 63—I otentiou to defraud. 

S. 53 —Intention to defraud — Presumed 


from a gratuitous transfer—Intention presumed 
from—Effect 

Where a transfer is made gratuitously and 
the effect of the transfer is to defeat or delay 
any creditor, the intention on the part of the 
transferor so to defeat or delay may be presumed. 
If the available assets left alter the conveyance 
were not enough to pav the debts of the transfer’ 
or, then the law would infer an intention to de¬ 
feat and delay. The mere fact that the creditor 
had not at that time obtained a decree is im¬ 
material. 27 Bom 146 Foil. {Baker, J. C ) Mulla 
Faiz Ali V. Mt Harkuar. 1923 Nag. 334. 

-S. 63— Intention to defraud — Test — 


Evidence. 

Even where consideration has been paid and 
possession delivered the transfer will not affect 
the rights of the creditor if the intention was to 
defeat or delay him ; but so far as the transferee 
is concerned it must be found that he participat¬ 
ed in the intention to defeat or delay the credi¬ 
tor. 34 C. 999 referred to. In dealing with a 
question of this sort the court has to consider 
the facts and relation to each other and weigh as 
a whole. If the transferee has no notice of and 
did not share in the fraudulent intention the 
transfers will not be set aside. 43 B. 707 refe»Ted 
to. [Kotwal, A.J.C.) Pandurang Bapuji v. Bapcji 

1923 Nag. 103 (1). 

--S. bZ-^lntention to defraud—Mortgage 

—Defeating of creditors. 

Where the consideration of a mortgage by 
successor is practically all money due by the de¬ 
ceased, ihere is nothing to prevent the successor 
from satisfying the claims of certain of deceased's 
ereditors to the exclusion of others. The auction 
sale in execution of a money decree in case of 
unrecovered debt really takes place subject to 
the mortgage The fact of the mortgage having 
been executed does not itself imply that its execu¬ 
tion was made to defeat creditors. {Prideaux, A. 
j, c.) Subhanali V, Bodulal. 1923 Nag. 17. 

____.g. bZ—Intention to defraud—Creditor 

taking a transfer. r 

Where the transferee is himself the creditor of 
the transferor there is nothing contrary to good 
faith in his securing an advantage over other 
creditors by getting a mortgage security for the 
debt due to him under $ 53 {Batten and Prideaux 
A. J. Cs.) Ghanasamdas. v. Bhaira^obax. ^ 

S. bZ—Intent to defraud — Transfer to 

A A 4 


defeat an anticipated execution. 

A transfer made to defeat an anticipated execu- 

tion is n .t one made w.tb in.ent to defraud dely 

or defeat creditors within S. 53. {IVazir 

A J C.) Kiazat Hussaim v. Ali Bandi. 
Hassan, A. o.; ^ ^ : 7 0 . L. J 699. 

_S. bZ—Intent to defraud—Consideration 

*^^Tr^a^nsfers for consideration of natural affection 
being voluntary transfers are not protected as 
be nf ID good faith if they mediate or have the 

effect of defrauding a third party. {Kanhaiya Lai 

ro 5s i c"2U. P- I- B. (7. C, 129. 
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proof. 


8 . 53 —Intent to defraud—Good faith 


In a case under S. 53 the plff. must prove that 
the transferee is a party to the fraud. Want of 
good faith cannot be presumed but it must be 
proved. {Lindsay, J. C.) Kalu Singh v. Randhir 
Singh. 21 0. C. 97 ; 46 I. C. 330 : 5 0. L. J. S08. 

8 . 63 —Intent to defraud—Proof — Antici- 


- - f . ...... ^ 

pated attachment —Bona fide transferee. 

The fact that a transfer was made to defeat 
an anticipated attachment does not by itself evi- 
dence an intent to defeat or delay creditors of the 
vendor, 25 Bom. 202 Rel. V/here a plff. sues for 
a declaration that a particular transfer in his 
favour is a good and a valid one it i'? incumbent 
upon him to make out in the first instance the 
validity of the sale in his favour. 5 C W. N. 403 
Rel, [Rafique, A. J. C.) Bakht Bali Singh v, 
Lekhrani Kunwar. 15 1. C. 509. 

-S. bZ—Intent to defraud—Alienee in¬ 
nocent — Effect . 

The deed of alienation cannot be set aside as 
fraudulent where there is a fraudulent intention 
of the alienor but not of the alienee. {Evans, 
A.J.C.) Hassan Abbas Ali Khan u. Kazia 
Begam. 12 1. c. 401. 


S. 53 Intention to defraud—Mortgage 
to pay off creditors — Effect. 

Where under a mortgage which is impeached 
as a fraud on creditors, the creditors of the mort¬ 
gagor have been paid oft out of the mortgage 
money, the mortgage is binding on the parties 
and enforceable. {Miller C. J. and Foster J.) 
BhAgwan Lal V. Rajendra Pkasad Sahai.’ 

4 Pat. L. T. 409: 1923 P. 564. 


-S, 63 —Intent to defraud—Absence of _ 

Transfer pendente lite. 

There is nothing in S. 53 of the T. P. Act or in 
any other law to prevent a delt. in a suitfrem trans¬ 
ferring either, for consideration or voluntarily 
his property to aDother, unless the effect is shown 
to be that his creditors are defeated or delayed 
The fact that the transfer was made during the 
pendency of a suit concerning another property 
is not a fraudulen t transaction if the transferor 
had other property to pay off creditors. {Miller 
C. J. and Foster, J.) Sheik Mahomed Kabir 

V. ShAHDKO SuKUL. 52 1 0 Q.j3 

— S. 53 Intent to defraud—Burden of 
proof—Discharge of—Consideration. 

The onus of proof on the transferee is satisfied 
If the transferee shows the passing of considera¬ 
tion. He need not go further and show abcence 
of fraudulent intent. If there is no consideration 
or If It IS inadequate, it would raise a presumDtion 
or fraudulent intent. KMitler, C. J. and Coutts J \ 
Jnanendra Nath v. Gadadhur Prasad. 

50 1. C. 463 : 19i 9 £26. 


S. bZ—Intent to defraud—Transfer 


to 


defraud single creditor—Not valid 
Section 53 is applicable even though a single 
creditor may have been defrauded and hindered 

,Q realising his debt. But a transfer to a bona 

fide purchaser for consideration is not affected 
{Chapman and Atkinson, JJ.) Fakira Singh v 
Magho Singh. 40 I. c. 685 : 2 Pat. L, J. 543 ’ 
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TBANSFER of PBoPEElY ACT (IV OF 1882). 

S 53 —intoiitioD 0 defraud. 

__ s 53— Intention to defraud — Evidence 

of- Intention to defeat particular creditor. 

The position vvrh regard to 'ra sfers made by 
a jud).*mc'it debtor which ha^e the effect oi 
defeating a dccree-hclder is the transaction 
may Octeat or delay. The transferor may intend 
that it stiuuld; theirai sferee may know that it will; 
thcc nsideralion n ay be inadeqaa'e; and vet un¬ 
less I he transferee himself has been wanting in 
good aith the presun ptiOD n* S 53 f’ara t4) of 
the r. F, Act doC' not anvc. The question realty 
IS One of fact audit is tlie intentioo ot the paities. 
But ttie intention which the Court must consider 
is i-ot S i much the in ention to defeat the decree- 
holder but the intention to create a valid tiansfer 
at all. I he second clau e of the T P. Act rela¬ 
tes to a question ot e-idence. A cc.tain presump¬ 
tion ari3e'> when the effect ot tlie transfer is to 
defeat the creditor and w ht re the tianstei i 
gratuitous or with »ut adequa e consideration, 
But tt is a presumption wiuch can be retiutted 
The question at issue realh is whether the naos- 
ferever actually occurred. The lailure or ab en- 
cc ot consideration and tne oniis>!oii to transfer 
possessi jn are evidence ot fraud. , y. C.) 

LOKANATH V. ThAKURUAS. 7l I. C. 20 

■ — S. 53— Intent to defraud — Object 'o df 
feat one < reditor. 

A transfer lor consideiat'on is not voidable 
though It IS made to delCut one creditor. 
{Ormond and Twonny^ JJ) Mvung Tun v. 
Maung Fu L'haung 36 1. C. 365: iO Bur. L. X. 111. 

-S. 63 {2, — l**teni to dcfidua — When ne¬ 
cessary^ Burden ot proof- 

All that is necessaiy lO .Tove is that the trans¬ 
fer bad the ehect OI deleaiing or delaying the 
transieior's creditors. An intention of actual 
fraud need out be proved, and when this is 
proved, the burden ot displacing the presumption 
that toe tiaiiSter was fraudulent falls on ihc 
traiisleree. {I'daung Kin,J.) Ma ''YUN v. Maunu 
Batha. 33 I. C. 946 : 9 Bur. L. T. 1 j7. 

-S. 63— hitrnt to defraud — Proof — Pre¬ 
sumption—Intention to Ucieat generally- 

KeUiioiiship between a transferor in fraud of 
creditors and the tiaiialeree is n.)l alone sufficient 
to establish that the latter aideo in the fraudulent 
intent, out n is a circumstance raising suspi¬ 
cion, In order ihat a transit r of immoveable pro 
pcri> by a debtor may be sei aside under S r>3. 
it must be proved that his intent was to defeat or 
delay nis creditors geneially and tiji am one 
parl'Cular crcdi tor in whi'^ti case, the transier 
cannot be avoided provided there has been good 
Consideration a' cl the iransactio.i is not a mere 
sham. A transier with iiuenl tj defraud creditors 
gCDerally made in f.»vour of a creditor as securi¬ 
ty for the debt due to him cannot be set aj>ide. 
even if he was aware of the v odoi ‘s intcntiou to 
defeat other creditors, all ihat ho is required to 
prove being valuable consideration, but not so in 
the case of a prese t purchaser who must 
prove not only valuable consideration but also 
that lie was not awaicof the vcndoi's tiaaoulent 
intentand that he did not aid such intent. \Robni~ 
sonyJ iV. H. M. V. A. Chetty Fikm v Maung 
Ko Sbn 23 1. C 341 : 7 Bur. L. T. 257 


TBANSFEH of PBOPEETY act (IV OF 1882), 

S. 63—Partial consideration. 

-S. 63— Intent to defraud —Bona fides— 

Adequate ronsideration. 

The burden of proving fraud lies on the person 
alleging the fraud and where fraud could be pre¬ 
sumed, c. g , as per the relationship of parties, 
it lies on the person presumed to be defrauding 
to prove the bona fides and adequacy of consi¬ 
deration for the transaction, [Twomey, /,) Ma 
Kyjn V. Ram Pershad. 21 1. C. 833. 

6 Bur. L. T, 185 : 

-S. 63 —Intent to defraud—Burden of 

proof—Sale before attachment. 

An owner mav sell and any one may purchase 
pi operty before it is attached, provided that the 
transaction is bona fide and for good considera¬ 
tion. The creditor who impeaches the sale, 
must prove fraud. {Twomey, J.) Svbramaniam 
Chetty v. Maung Shwe The. 

11 I. C 781 : 4 Bur. L. T. 163. 

Partial Consideration. 

——S. bZ —Partial consideration—Mortgage 
tn fraud of creditors — Legality—Pari considera- 
tion paid — Lien. 

s. 53 docs not render a transaction void but it 
is only voidable at the option ot any person de¬ 
frauded, defeated nr delayed thereby. Fraudulent 
ioteotion alone is not enough. There must be also 
evidence to show that lliere were other creditors 
at the time of the transaction who were intended 
to be defrauded or defeated. A mortgage can be 
enfoiccd lor so much of the consideration as is 
proved to have been paid by the mortgagee to 
the mortgagor and the mortgagee has a hen on 
tnai p»opeity to that extent [Mookerjee and Poe, 
JJ.> Krishna Kumar Nandi i». Joy Krishna 
Nandi. 2d I. C. 660 : 21 C. W. N. 4ul. 

-8.63- Partial consideration — T^^ansfer 

in fraud of creditors — Prior mortgage —Subro' 
gahon. 

1 he fact that an assignment is set aside as be¬ 
ing in fiaud of creditors under S. 63 does not 
prevent the Court from declaring a charge on the 
propel ty assigned to ihe extent of the payment 
made by the assignee towards the redemption of 
the previous nurtgage. 33 Mad. 3-'4.FolK Id the 
absence ot any conflicting equities, the mere fact 
that ti e considei alion for the previous m rtgage 
has not been paid in foil does not prevent the 
assignee uom elainnng tl c right. [Meoketjee and 
Roc, JJ.) HaRin.vth V. Hara Das Achakya. 

29 1. t. 680 : 43 rat. 269 : 

20 C. W. N. 188 : 23 C. L. J. 163. 

-— S. 63— Patlial consideration — Fraud of 

iicdiiors—Absetuc of beiufit lo transfri or. 

A tiansfer of immoveable property which is not 
bona fiae ana is effected so as to detraud credi¬ 
tor*^ IS void ihi ugh the transfeior is withiut any 
beueiii. Where the transfer is fraudulcr t and is 
ettecud wiltj a mala fide intent, the mere fact that 
a portion ot the coi sideraiicn is actually paid \\i\\ 
not cloibe the transaction with reality and take 
It on of the opeiation of S. 53, 2A M L.J. 2C6. 
Full. 30 Mad. 6; 25 Bom. 202, Dist. (Spe'nce* and 
Seshagin Atyar, JJ.) Subbaroya Goundan r. 
Perumal Chettiar. 43 I.C-966. 
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TBANSFER OF PROPERTY ACT (IV OF 1882), 
S. 53-Partial connderation. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 53—Preference. 


■' S. bZ^Partial consideration—Previous 

ita^ mortgage. 

Ad assignment in fraud of creditor.s can be the 
basis lor a charge on the property to the extent 
of the an ount spent for redcmptio*^ ol a prior 
real mortgage. (Oldfield avd Tyabji, JJ.) 
UUMACHAKUTTl V. UWWEFKUTTl HaJI. 

29 I. C. 583. 


-S. 63— Partial consider aiion—Fraud on 

creditors — Voidable as a whole. 

Where the cor sideration fora mortgage was 
partly real and partly ficti ious inserted to defend 
creditors of the mortgagor, is voidable as a 
whole by the creditors ot the mortgagor, as the 
two parts of such a single transaction are not 
separable and ought not to be separated to favour 
a creditor guiliy of fraud against his fellow cre¬ 
ditor. (Miller and Sadasiva Atyar, JJ.) Sa.MA 
Row V. Dorasawmy Chettiar. 18 I. C. 768 : 

13 M. L. T. 206 : 24 M. L. J. 266. 

___8. 63— Partial consideration — FraudU' 

lent transfer. 

A mortgage for the purpose of discharging a 
real debt, due by the moripagor, does not, to the 
extent of the consideration applied therefor, come 
within S. 53 ot the T. P. Act. ai.d is therefore not 
a fraudulent transier. 24 Cal 825, Foil.; 30 Mad. 
6 Dist. (Sundara Atyar, J.) Jaladanki Chinna 
P lTCHIA, In re. 36 Mad. 29 : 11 1,0. 868 : 

10 M. L. T. 183 : (1911) 2 M. W. N 162 


Plea in defence. 

__g, ^Z—Plea in defence-^Attachment 

under decree—Objection on the ground that pro- 
perty is not of the judgment-debtor—Transfer 
by ludgment^debtor fraudulent. 

Per biuart, J. Where a third party objects to 

the attachment on the ground that the property 
has been transferred by the judgment-debtor but 
the Court deedes the deed ol lran^^e^ to be frau 
dulent the decree-holder may plead, in a suit by 
that third person for a declaration that the deed 
3 valid that it is fraudulent The decree-holder 

need not sue again lor tnat purpose. If a man 

fraudulently transfers property to avoid existing 
Ihl Paiioiis It can be impeached bvciednors of 

\Rafique and Stuart. //.) Kam Chand 
1“ MATHOpi CHAND. 60 I. C. ,96 : 19 A. L. J. 399. 

_.a Plea in defence, 

can as a defendant avoid a transfer 

V. AU Meah. ^ ^ ^ ^ J, .jj., 

53 —Plea in defence — Suit under 

‘^■i,!'aft‘achii!g^’ecree-holder can plead as de- 
r ^ m a so t by the alienee whose claim has 
if' drsallowed that the transler was fraudulent 
1 ^ ^nded to drfeat or delay the transieroi s 
*"..1 torJ 41 Mad 012 : 30 M L.J.565. Overruled. 

I J O Id field, bada.iva A >yar Spencer 

{Wajhs.! ramasWami Chbttur 

rs .'"“f . sft i ?.; 

C D—VoL. IV 112 


S. 68— Plea in defence-^Fraudulent 
transfer—Aioidance of suit — C P.Code. 0.21, 
R. S3t 

A plea of fraudulent transfer under S. 53 of the 
T. P. Act cann.'t be pleaded as adeience. A suit 
has to be instituted by the c^'editnr whose rights 
are afiecteo by the tiansact'on tj have it set aside 
41 Mad. 612, Foil. Per 5es/iagirr ^ryar, y,—All 
transactions sham or colourable, the efiect of 
which is to delraud or deleat creditors are within 
the purview of S. 53 of the T. P. Act i/ bdur 
Rahim and Seshagitt Atyar, JJ.) Cherltha- 
4SHATH Abdulla Haji v. Cheriyandi Ibrayan 

KUTti. 60 i C 969. 

This ie no longer law. See 43 Mad. 760 (F.B.). 

- S. bS—Plea in defence—Fraudulent 

transfer—Suit by creditor- 

The plea that a transfer is in fraud of creditors 
cannot be raised as a defence to a suit by the 
transferee lo establish his title, if the creditor or 
creditors have net already sutd for the caixtlla- 
lion of the transler on ihat ground It is pen lo a 
single creditor to insiituie a suit fer cancellation 
of a transfer on ihe ground that it is inteiided to 
defraud him and oiher creditors similarly placed. 
{Coutts Trotter and Seshagiri Atyar, JJ.\ 
Palaniandi Chbtty V. Appavu Chettiar 

45 I. C. 62 : 22 M. L, T. 474. 

[Overruled by 43 Mad. 760 (F. B.).] 

--S* 63 —Plea in defence—Remedy of 

creditors. 

Tne plea of a fraudulent transfer is not avail¬ 
able as a defence to a suit under O 2i, U. 63, 

C P. C. by an unsuccessful claimant. 'Ayhng. 
Set^hagtri Aiyar and dakewell. JJ.) ^UBRAMANIA 
Aiyar V. MUthia Chettiar. 41 Mad. 6i2 • 

6 t. W. 760 : 43 1. C, 661 ; 33 M L. J. ■:06.' 

[overruled by 43 Mad. 760 (F.B.).] 

-S. 63— Plea in defence-Fradulent trans- 

fer—Suit undtr O. 21. R. 63. C.P.C.—Payment 
of portion of consideratton — Effect. 

A defendant may impeach a transaction void- 
a‘ile as against him such a fraudulent transfer 
when it is sought to be enforced whether by a 
declaration or otherwise. 41 Mad. 612, Diss. from. 
The mere existence of a part ol Ihe Cunsideration 
lor a transler does not prevoi t the transfer being 
a iraudulent Iransfer voidable at the instance of 
ihe person defrauded. {Mtira, A J.C] Haji 

ABOO V, SOBHAGCHAND. 55 J, (J. 763. 

-S. £8 —Plea in difence. 

The fraudulent character of the transfer can be 
pleaded as a defence to a suit under O 21, R. 63 
C.P.C., 41 Mad. 612, Diss.: 42 Mad. 14*, Ref. 
(Drake-Brockman, J.C.) Dhansukhas v. Zangoo* 

64 I. C. 798 : 16 N. L. B. s! 

Frefe ence. 

- S. 63— Preference. 

A debtor mav pay his debts in any order he 
pleases and prefer anv crediior he chooses and 
even though a debtor has preferred a creditor of 
set purpose and others might sufier thereby it 
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TSANSFEB OF PEOPBBTY ACT (IV OF 1882)« 

8. 63—Preference. 

would not stamp the transaction as fraudulent. 

(S/> Lawrence Jenkins.) MlNA KuM*Rl BIBI v. 
Buoy Singh. 44 Cal. 662 : 44 I. A. 172 : 

1 P. L. W 425 : 6 L. W. 7ll : 40 1. C. 242 : 
21 C W 5. 585 : 21 M L. f. 344 : 15 A.L J. 382 : 

25 G. L. J. 508 : l9 Bom. L. B. 424 : 
(1917) M W. N. 473 : 32 M. L J. 425 (P. C.) 

-S. 53 —Preference —Test of—Preference 

of single creditor — Transfer, if voidable bv 
others. 

Where there is no question of bankruptcy law* 
there is aotning to prevent a debtor from paying 
one creditor in full aUhouRh the result may be 
that toe rest of his assess will be insutficie it jo 
provide for the payment ihe rest ot his debts. 
Moroney. In re. L K. 21 Irish 37, and Middleton 
V. Pollock, (1876) 2 Ch. D. 104. Ref. to. A transfer 
of property by a debtor is not within the mischief 
of S. 63 of the T. P. Act, because its object oi 
effect is to prefer one creditor to another even 
though it is made with the intention to defeat an 
anticipated execution by a creditor other tnan the 
transferee. What the section hits at is a transter 
which removes the whole or a part of the debtor’s 
property from the credit jrs as a body to the 
benefit of the debtor. {Lord Wrenhury.} Musa- 
BAR Sahu V Hakim L^l. 43 Cal. 521 ; 

32 I C 343 : 43 I. A. 104 : 

3 L.W. 207 : 20 C.W.N. 393 : 14 A.L J. 193 : 
(1916) I M.W.N. 198 : 19 M L.T. 203 : 
23 C. L. J. 406 : 18 B >m. L B 378 : 

30 M. L. J. 116 (P. C ). 

-S. 63— Preference—Insolvency ptocced- 

ings. 

The question of unduly preferring one creditor 
to another can only be raised in insolvency pro¬ 
ceedings. and not under S. 53 oi the T. P Act, 
{Johnslonf. and Chevis, JJ.) Mkhugi Bai v. 
KatehcHAND. 346 P. L. B. 1913: 20 I. C. 355 : 

197 P. W. B. 1913 

■S. 63— Preference — Prov. his Act, .S. 37. 
In a case under S. 53 cf the T. P. Act. .actual 
fraud must be proved but in a case under S. 37 ot 
the Insolvency Act, it is enough to show th.il 
there was a preference by the debtor of one 
creditor over another. {Robertson, J.) Halmukun’D 
V. Aya Singh. 18 P. W. R 1912: IS I 0. 68. 

26 P. L, B. 1912. 

—8 63— Preference. 

A tr.uisler for valuable consideration to one 
creditor is not void merety because it wnild in¬ 
evitably deteat or delay the claim of a less 
vigilant creditor. SI P. K. 1908 ; 34 C.U 999. 
Foil. {Reid,C.J. and Kensington,].) Mukanu 
Kuar V. Hulaki Mal. 

83 P. W. H. 1911 : 9 I. C. 1037 : 124 P. L. R. 1911. 

-S. 53— Preference. 

Where a debtor tnortg.agcd his properties for 
payment of debts mosilv due to relations includ¬ 
ing the u’.ortgagcc, held, th.at the bond though it 
preferred some creditors to others was nt>t one 
removing propertyfrom the cteditors for the bone 
6t of the debtor especially when the debts were 
found to bo actually due, and hcncc was not void 


TBAM8FEB OF PBOPEBIT ACT (IV OF 1882), 

8. 53—Sbam traDiaction. 

under S. 53 of the Act. {Oldfield and Ramesam, 

JJ.) Muthiah Chettiar V. Palaniappa Chbtty. 

41 M. L. J. 594: a921) H. W N. 764: 

15 L. W 190: 45 K. 90 : 1922 K. 447. 

-8 63— Preferettcc—No ground for avoid¬ 
ance. 

A sale of land for consideration, even with a 
view to exclude one particular creditor in favour 
ot the other crediCnrs, is not bad as it does not 
defraud creditors generally (Sadusiva Axyar and 
.Vourc, yy ) PELLEK Masten Reddi V. Kunam 
Kuddi Malakonua Reddi. 33 I C. 695, 

-8, 53— Preference, 

Pretcrence to so ne creditors does not itself 
bring the transaction under S. 53 of the T. P Act 
43 Cal. 521. Foil. \Mitra, A. J. C.) Ramsa Hara- 
nasa V. Katnasa, 48 I. C. 783. 

-8. 53— Preference — Validity. 

It is essential tor ihe operation ot S. 63 of the 
Act, that there should be pro <f that the transac- 
ti JO was intended 10 deteat all the crediiors, a 
transaction made merely tor preferring one cre¬ 
ditor. over another is not void, neither is a fact 
that one has m.ade an extremely good bargain a 
reason to conclude that the transaction is tainted 
with dishonesty. {Lindsay, J. C.) Kalu Singh v. 
Randhir biNGH 21 0. C 97: 46 I C. 3S0: 

5 0 L. J. 2U8. 

• —-8 53— Preference — Intention. 

A preference given lo one creditor is not void¬ 
able it tne trausicrce is inn cent of the fraud in- 
leiided by the debtor. 34 Cal 909, 30 Mad. 6: 17 
M L J. 11. (/Cnnhuiyu Lai, J. C.) Ahmaui 
Bkgam V. Raja Udit Nakain Singh. 

2S I. C. 164 : 17 0 C. 173. 

-S. —Preference—Transfer fjr good 

constderalion. 

A Iransier for good consideration is not traudu- 
Icnl within S. 53, tuough it amounts to pretemng 
one creditor to another. (CouHs nud Mac- 
pherson, JJ.) Musammat Bibi S.mra t*. Bibi 
Saliman 63 I. C. Ill : 2 Pat. L T. 677. 

'S. 63— Preference. 

In tuc absence of other circumstances, an in- 
'Cnt topreter .i particular creditor in the case of a 
bona fide sale for value does not per $c as a matter 
01 l.iw, rendor the cc i\evance irauduleot, {Fo.x. 

C J and Harlnoll, J.) .\1aUNG Tun Than 
Leung Chy. 20 I. C. 349; 6 Bar. L. T. 121. 

Sham traoaaction. 

-S. 63 —S/mm (ra*^saction —Sf.7i*ig aside 

sale at the instance of creditors — \o! necessary 
S. 53 of the T. P Act tias no application to a 
sham sale deed not intended lo pass title though 
ioteiulod to defeat crediiors Such a deed docs act 
require lo be set aside 50 1. C. 959 Not. Fvill. 
(S<i(/<}5n'u nm/ Spender. JJ.) SwaMinatha 

.Aiyak t'. Kl'KMANi Ammal. 65 1. C 766 : 

11 I . W 106. 

-S. 58—S/nim transaction, 

A suit under S, 63 is not neccss.iry where the 
transfer is void or h.is been found to be a sham 
iransaciion. [Coutts Tr dter and Seshagi> i Atyar, 

JJ.) PaLANIANDI ChKTTIAR V. APPAVU LHBTTl.AK. 

30 X L. J 565: 34 1. C. 778: 19 X. L. X. 390. 
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8. 63-'Sham transaction. 


TBANSFEB OF PBOPERTY 
S. 53—Misceilaneons. 


ACT (IV OF 1882). 


-S, 63— Sham transaction—Frau iuleni in¬ 
tention—Colourable transaction — Surfound^g 
circumstances. 

Tbe mere fact of payment of consideration is 
not enough to maintain tt^e contention that a sale 
is!oot voidable under bection 53. Nor is it any the 
less voidable because money was paid to the cre¬ 
ditors. mentioned in ihe sale-deed, it really what 
was paid to them, was not the consideration for 
tbe sale-deed and if the alienation by the vendor 
was part of a scheme of fraudulent alienations. A 
colourable transaction is inoperative between the 
parties to it and it is different from an alienation 
voidable on the ground oi fraud. {Benson and 
Sundara Aiyar, JJ.) Muthu K. R. V Alagappa 
Chetty i. Dasappa Chettiar. 

11913) M. W. N 141: 13 M. L. T. 201: 

18 1. C 332: 24 M. L. J. 293. 


.. ■ ■--S. 53— Sham iransaolion — Applicability 

of Section to. 

S. 5' of the Act contemplates a transfei binding 
between the parlies but voidable only at the op¬ 
tion of the persons specified. The mere facts that 
the transaction was one which was carried out 
with inient to defeat or delay or defraud creditors 
does not of itself bring it withiti S. 53 when the 
deed itself is .in fact void, and colourable and 
was never meant to be acted upoi'. {Miller^ C. J. 
and Foster, J.) Bibi Sirah v. MujST. Golab Kuer. 

53 I. C. 892 : 1919 Pal. 409. 


8absequeot Transferee. 

_S. 5 Z~''Subsequent transferee,'* who is — 

Fraudulent traubfer—Anction piirchaser whether 

subsequent transferee. , . , . 

A person who steps in by operation of law {e. g.) 
by purchase in execution sale and not by any 
act of the -.wner i.. not a subsequent transferee 
within the meaning of S 53. He is not a person 
having an interest in the property witlnn tbe 
meaning of the section which refers to interest 
which exists at the time of the transfer objected 

to. {Heaton and Shah, JJ.) Vasudev Raghunath 
Oka V. Ianardhan Sadashiv Apte 

39 Bom. 507: 29 I. C. 497: 17 Bom. L. B. 622. 

_S. bS—''Subsequent transfetee"—Auction- 

purchaser in execution of decree—Right to tm- 

teach previous transfer. / 

^ An auction purchaser at a sale in execution of 
a decree is not a - subsequent transferee enti¬ 
tled to impeach a previ-ms transfer S. 53 

of the T. F. Act. {Drake-Brockman. J. Awa^d- 

-HUT V. FUNJAJI. 

Miscellaneon s. 

_S. 63-C. p. C. O. 39, R. 1. 

Uoless facts are established ol 

¥ s 'r;57.i p.a 

Kaniz Fatima hibi. 

___s. bS—Father's transfer to son. 

' fjrther transferred certain property to his 

son by a sale-deed, he b^seU -ting^for h.s son 

aTa-dn1en.;and coloarable .an- 
saction within tbe meaning of S. 53 


{Rnox and Piggott, JJ.) Mahomed Abbaid Ullah 
Khan v. Mahomed Ibrahim Ali Khan. 

10 I. C. 906. 

-S. 53— Practice —Fraud—Plaintiff and 

defendants parties to it—Rule applicable. 

Where both the plaintiff and the defendant arc 
parties to fraud upon innocent third parties the 
rule applicable is " let the estate lie where it 
falls." The old rule which was laid down more 
than a century ago. {Beaman and Hayward, JJ,) 
Tanji Dagde V. Shankar Sakharam. 

36 Bom. 116 : 12 X. C. 664 ; 13 Bom. L. K. 1002. 

-S. bZ—Fraudulent mortgage — Tests of 

—Prior simple debts. 

Where a debtor executed a mortgage to one 
of his creditors for a genuine debt, and the 
security is reasonable, just and sufficient, neither 
the fact of the relationship of the parties nor the 
fact of the mortgagee was aware of the pressure 
on the pan of »he other creditors will bring the 
transaction within S. 53 of T P. Act. 44 Cal. 662 
and 43 Cal. 52i, Foil. {Teunon and Richardson, 
JJ.) Rash Mohan Saha v. Kristodas Koy. 

47 I. C. 412 : 22 C. W. N. 982. 

' ' “ ■ —S. 53— Ve/idor*s duty to discharge 
enoumbrances. 

The vendor, however, is bound to discharge 
all encumbrances existing at the date of the sale. 
The vendor is ihereiorc bound to discharge 
the mortgage and give a good title to the 
purchaser. {Stephen, J.) Nabin Chandra 
Saha v. Kkishna Bakoni Dasee. 

38 Cal. 468 : 9 J C. 526 : 15 C. W. N. 420. 


-S. bZ—Fraudulent transfers—Setting 

aside of—Creditors need not be judgment-credi¬ 
tors. 

Section 53 of the Transfer of Property Act does 
not require that the persons complaining of a 
transier coming withm the purview of that section 
should obtain decrees proving their debts before 
they are entitled to set aside the conveyance. 
There is no warrant for the proposition that a 
creditor cannot maintain a suit to set aside a 
deed obnoxious to the provisions of the section 
until he ts'ablishes: bis debt by obtaining a 
decree from a Court of Law. As soon as the 
person who complains, proves bis debt either by 
producing a decree in his favour or by any other 
evidence otal or documentary, he is entitled to 
sue and it is not necessary that he must be a 
judgment-creditor or should have obtained a 
lien or charging order on the property transfer¬ 
red by his debtor. 7 Equity Cases 347 ; 27 Bom 
146 Foil. {Shadi Lai, C. 7. and Ffprde, J ) China- 
MAL V, Gul Ahmad. 1923 L 478 






among member of a family is a. 

A partition among tbe members of a joint 
Hindu family is a transfer to whidh the provision 
of S. 63 of the Transier of Property Act would be 
applicable. Per Spencer, J. in Indoso Jiihiajai v 
Kothopatli Ramacharlu 10 L W. 498 507 not 
followed. {Oldfield and Venkatasubba Rao JJ.) 
Rasa Goundan v. Arunachala Goundan. * 

44 M. t. J. 8^3 : 17 t, W. 613 : 

(1923) M. W. N. 320 : 82 UU 1. T. IH. C ) 844 : 


1923 Had. 577. 
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S. 53—Miscellaneous. 

___-s. 63 —Avoidance of fraudulent transfer 

_ llneqiiivo al dccla/al'on — Conduct. 

An unequivocal declaration of an intertlion to i 
avoid a frauduleot transier. expressed by a ^ 
crgdiior is sufficient to enable hmi to t!6at it hs I 
void and such dccUrauoo can be made by open ^ 
unequivocal conduct. Wheie a creditor got ' 
a subsequent fraudulent transfer by Ibe debtor, a 
^ale o< the same properties and dispossessed the i 
plaimifi hila, that ihe prior sale was properly 1 
avoided and tliat the plaintiff had no title to the 
proi’tity (iiada^iza Aiyer and Napier, JJ.\ Ayya 
i KKUMAl. AsARI V. AdINAM ASHAGIVA PiLLAl. 

18 L. W 718 : 61 I C. 680 : 

[WD M. W. N. 4tt7. 

* 

-8. 53 — Meaning of transfer — Release by 

member of joint family for consideration — Parti¬ 
tion. 

Per Abdur Rahnn, y.—A partition among the 
members of a family under which a co-parcener 
is allotted a share which he relinquishes for a 
disproportionately less consideration in favour 
of others, operates as a severance of status 
and is voidable if in fraud of creditors. Per 
spencer, J —The document was one of relin- 
quisDmeut of the executant’s right to have a 
partition, and as such did not fall within S. 53 of 
the T. P. Act. and it was a bona fide family 
settlement not imendei to defeat or to delay | 
creditors. Partitions of co patcenary property 
under the Hindu Law a»e not UraQ^fers' within 
S. 53. [Abdur Rcihtm and Sprncer, J3.\ Indoji 

JlTHAM V. KOTHAPALLI KAMA CHARLU. 

64 I. C. 146 : 10 L. W. 498. 

---s. 63 — Foreign judgment—Title obtained 

under. 

Per Coutts Tfotter, J., Seshagiri Aiyar, J. 
Cum/ ra.—The mere obtaining of judgment (in 
Indiai creates no title but creates only an inchoate 
title in the judgment-creditor and he must there¬ 
fore follow up his judgment by attaching the 
properties in order to enable him to utilise S. 53 
of the T. P. Act in answer to a claim of a I bird 
party founded on a deed of transfer which is 
impeached as being in fraud of creditors. (Cuw/fs 
Trotter and Seshagiri Ai\ar,JJ.) Palaniandi 
CnETTYy. Appavu Chkttiar. 

30 M. L. J. 665 : 34 I. C. 778 : 

19 M L. T. 380. 

__S. 53—Cr^tiifor —mortgagee — 

Right to fue. 

A simple mortgagee who has obtained a decree 
for sale whose right to a personal decree is not 
barred, is a “credit.ir'’ within S. 53 T. P. Act 
ai d can bring a suit lo set aside an alienation in 
fraud of creditors. Such a suit is governed by 
Alt, 120 and not by Art. 91 or 95 of the Limita¬ 
tion Act (1908), 10 M<»d. 213 : 30 Mad. 402. Poll. 
(Sndasiva Aiyar and Napier, J f.) Authikksa- 
VALuo Naickbr V. Shah Abdulla Hussain 
Sahia. 2L. W.479 r 29 I. C. 68 : 

11915) M. W. N. 387. 

-8, bS^Applicability of—Remission of 

(Ubt to defeat creditors—Effect of. 

U nder S. 53 gifts to third parties are as much 
voidable as other transfers and it is not necessary 


TRANSFER OF PROPERTY ACT {IV OF 1882), 

S. 53 —Miscellaneous. 

that transferor should reserve a benefit to himself. 
The principle of the section will apply in case of 
voluntary remisbiens oi debis maoe with a view 
to defeat the creditors. [Seshagni Aiyar and 
Kumaraswami Sastrt, j},) Nauagixi LAR(<HMt 
Ammal V, Srinivasa Aiyangar. 27 1. 0. 269. 

— - - S 53— Transfer oj part of property to 

pay off genuine debt. 

A ino'lgage by a debtor for a genuine debt of 
a part only of his properly is not voidable under 
S. 53 of the T P. Act. 23 Mad. 227 (P. C ) Foil. 
[IVallts, Offg. C. J. and Sesliagtri Aiyar, J.) 
Palaniappa Chetti V. KamanathaN Chetti. 

26 I C. 834 : 2 L. W. 64. 

-S. 53— Fraudulent transfer — Acquisi- 

lion. 

There is no distinction between fraudu'ent 
alienation and fraudulent acquisition as each 
consists of a dishonest dealing with property. 13 
Mad 394 S. D. of 1858 ; 34 All. 579 (P. C.t Fi-IL 
{Sadusiva Aiyar and Tynbji , JJ ] Ramasubua 
Iyer v Avudai Ammal. 26 l. C. 123 : 

(1914) M. W. N. 695. 

-8. 53^ Fraud of creditors —i4ssigfim^«f 

of debt—Right to impeach. 

Although as between a transferor and bis 
transferee, an assignment irav be complete, the 
creditors of the assignor arc not bound bv it, if 
It be in fraud of creditors, and they aie entitled 
to attach and sell the pr- perty ass'grtd as being 
still the property of the assignor, so far as the 
debts arc concerned. The purchaser al o at 
auction of the debt is cntiiled to show that the 
assignment was in fraud oi creditors. (iluMf/arrt 
3 ) Subr.\mania Ph.lai v. Uakshina 
MurTHI. 11 M. L. T. 282 : 16 1. C 198 : 

(1912) M. W. N. 363. 

-8. b^-’Fraudulent transfer is only 

voidable and not void — Gift—hen voidable by 
creditors—Deliveiy of possessi'^n. 

Even a gratuitous transfer made for the sole 
purpose of defeating the creditors of the trans- 
leror is not void ; it is otdy vo'dablc and that 
only at the instance of a creditor who !ia> bten 
actually defeated or delayed by it. Where the 
transterec offers the debt due to the creditor, he 
cannot complam that he is defeated or delayed by 
the transfer and so cannot avoid it. A question 
as regards delivery of possess on to validate a 
gift under Hindu Law can arise only between 
ihe donor and ihu donee and cannot be raised by 
the third patty. 1 C. P. L. R. 11 referred to. 
[HaUifax, A.J.C.) Mr. Krishna Bam-. Debi 
S iNBti. 1983 Mag. 196. 

-S. 63—Proi’. Insol. Act, 5. 36. 

Considerations affecting S. 53 do n^t apply to 
S. 36. Provincial Insolvency Act. {MulUck and 
Alkinson, 33.) Hemraj Champalal v Kam- 
KisHEN Ram. 2 Pat. L. J, 101 : 1 Pat L. W. 768: 

38 I. 0. 369 : (1017) Pat. 303. 

-S. b3—Sale of hired ammals. 

B made over his buffaloes 'o S in seiUCircnt ot 
a debt and then hired them from bim. Later he 
sold or rather made them over in settlement of a 
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8 64 

debt due to K. Held that S was entitled to 
recover hts buffaloes. [Duckworth^ J.) Shaung 
Nyan V. Ko MaUNG. 1 Bur L. J. 164 : 

1923 B. 98 (1). 

-S, 64. 

A misaiDility of unregtsterod deed. 

AppUoability. 

Consideration. 

Coot aoi to sell. 

Easement* 

Immoveable property. 

Non pa\meat of price. 

Priori y. 

Registration. 

8aU of equity of redemotioo. 

Sale 01 reversion. 

Sale whtn complete. 

Title by delivery. 

Title by estoppel. 

Tiansfar fO' dower. 

Vendee in possession. 

ULscellaneons. 

Admissibility of unregistered deed. 

_S. 64— Admissibility of unregistered . 

deed -Sale of immoveable property of less than 
Rs. 100 in value. 

Where an immoveable property of less than 
Rs 100 in value is sold oy delivery of possession 
and an instrument of sale is also executed bui 
not registered, the instrument is admissible as 
evidence under Sec. 91 of the Evidence Act to 
Show the nature and terms of the transaction 
though it confers no title to the property. {Rich¬ 
ardson and Walmsley, JJ ) Juman 
Nadineoaz. 41 1. C. 779 - 21 C. W. N. 1149. 

-S. bik-Admissibility of unregistered deed 

^Specific performance. * u- u 

It is not necessary to register a document which 
IS only an agreement to sell but when the docu¬ 
ment is a sale-deed registration IS essenlial* and 

the veirdee can place no reliance on an unregis¬ 
tered sde-d^ed even in a suit f ir specihc perlor- 
mmcc iChems and Abdul Raoof. JJ.) Mussam- 

MAT PARMBSHR. DEVI AUTAR SlNGH. ^ 

__ 5 ik-Admissibility of unregistered deed 

^An^^uniegistered sale-deed of immoveable 
property, fofless than Rs. 100 though inoj^rative 
under S. 54 where delivery of possession has not 
been made to the vendee, is admissible to prove ^ 
the contract oi sale. (Bahewell and 
POOMALA. .. Karuppa. ^ ^34^; « 93^^ 

_S 54— Admissibility of unregistered 

possession and the “"jegistercd sale ^ed 

^ind )Ja,ier, JJ. Kathar, Nara.m^ Ra,U 
Ia«5rK"w.'^N:'il “ 3 ? 53 :39 M. L. 731. 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

8. 54—Applicability. 

-S, 54 — Admissibility of unregistered deed 

—Agreement to sell — Intention—Want of tegis- 
iration. 

In construing whether a document operates 
by way of a present conveyance of p^-opeity or 
ottly as an agreement to create a future right, the 
inttntion ol the parties as expressed in the instru¬ 
ment is the test. Even if a present right is 
created, the instrument, though unregistered, is 
admissible in evidence in a suit for specific 
performance. 14 Mad. 55 ; 15 C.W.N. 375. Foil. 
{Sundara Aiyar and Sadastva Aiyar^ JJ,) Man- 
Gamma V. Ramamma. 37 Iliad. 480 : 

12 M. L. T. 262 : 16 1. C. 687 : 

(1912) M. W. N. 917. 

-S. 64 — Admissibility of unregistered deed 

— Sale for less than Rs. 20— Nature of possession. 

A sale-deed of immoveable preperty worth 
Rs. 20 does not require registration but it gives no 
title to the site under S. 54 of the Transfer of 
Piopeity Act. It is admissible in evidence of an 
agreement to purchase the property. [Mitlra, A. 
J.C.) Harsalsa V. Bapu, 56 I. C. 382. 

-S. 54— Admissibility of unregistered 

deed—No sale deed — Remedy, 

A transfer by pyaipatng^cznnot be proved to be 
a mortgage or sale where there is unreg’stered 
instrument evidencing it. Where the plaintiff 
wanted the property bacir by redemption and the 
defendants claimed the transaction to be a sale 
with the option of repurchase within three years 
and as that period was long since past they asked 
that the plaintiff may be ordered to give them a 
registered conveyance as agreed upon. Held that 
as the sale by the pyalpatng did not transfer any 
interest in the proper^ to the ddendants the 
point as to what amount if any was due from 
plaintiff to the defendant did not arise in this 
case aod that plaintiff was entitled to recover the 
property Without paying any amount. {Maung 
Ktn, J.) Mg. Po Kin v. Mg Oh. 

1 Bur. L. J. 4 : 1923 R. 230. 

Applicability* 

-Ss. 54 and Applicability—Contract 

entered into with father of minor—Effect—No 
obltgution on minor's part. 

The T. P. Act does not prevent a minor from 
purchasing property When a contract is entered 
into with the lather and guardian of the minor 
no contractual obligations are undertaken by 
the minor. Any personal obligations arising as 
between the vendor and vendee, would have 
to be discharged by the party contracting with 
the vendor. Though consideration for sale is not 
paid, till to the property passes to the buyer but 
Coarts will pass a decree in his favour conditional 
on his paving the purchaser money, {banerjee 
and Walsh, JJ.) Narain Das v. Mussammat 
DHANIA. 38 All. 164 : 36 I. C. 28 : 14 A, t. J. 66. 

——8. 64 Applicability — Mahomedans. 

Mahomedans can no more transfer immoveable 
property without .complying with the provisions 
of the T, P. Act than any other community. To 
allow them to do so would in effect, be to repeal 
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S 54—Applicability. 

the provisions of the T. P. Act. so far as the 
Mahoinedan community is concerned. {Richards, 

C. J. and Banerjiy J.) GhafUr-ud-oin v. Hamid 
HussaiM. 16 I. C 679 : 10 A. L J. 154. 

-S. 54— Applicability. 

The section is not exhaustive on the law of 
relations by contract tor sale of immoveable 
property. (Sco/i, C. Batchelor and Heaton JJ ) 
BaPU APPAJI PoTDAR V KaSHI NaTH SaDOBA 
GULMIRE. 41 Bom 438 : 39 I. 0 103 : i 

19 Bom. L. R 100 (F. B.) j 

- —Applicability—Receiver of insol 1 

vent estate — Conveyance, I 

Conveyance in writing and repi'-tcred >s neces- i 
sary to pass title from the Keceiver of an insol- ■ 
vent’s estate to a purchaser from him. {Fletcher | 
and Cnniirtg, JJ ) Abdul Hashim i; Amar j 
Krishna. 53 1. C. 121 : 46 Cal 887. ) 

! 

-S. 64 — Applicability — Cnregistcfed \ 

agreement — Defence—Suit for ejectment. \ 

A suit for ejectment hv a person having a legal 
title can be met by one in pos'^ession under an I 
agreement not formally ex<ented and registered j 
though a suit|for its specific ptrformancc is barred. 

24 Mad 377; 39 Rom. 472 ; 44 Cal 542: 40 Mad. i 
1134 : 20 C. W. N. 149. Ret Per Richardson, /— I 
The T. P. Act does not contain the whole law on ] 
the subject of transfer of property. {Teunon and i 
Richardson, JJ.) Muhammad Shafikul Huo ^ 
CiioUDiiuKY V. Krishna Govinda Dutta. I 

23 C W. N. 284 : 47 I. C. 428 : 28 C. L. J. 77. 

— Si. 64 and b^—Applicability~~Punjab. 

The definition of mortgagee as given in S. 58 of 
the Transfer of Property Act. should be adopted 
and recognised as good law. for the Punjab just as 
the definition of‘sale’ in S 54 of ihc Act has 
been ad ‘pted in the ^'unjab. {Johnstone, C. J , 
Chevts, Smith, Rossignol and Shadi Lai, JJ.) j 
Attah Allah Diita v. Nazar Din. ! 

53 P. B 1916 : 33 I. C 474 : i 
51 P. W. R 1916 (F.B ) I 

I 

-8s. 54 and bb^Applioability— J ransfer 

of mortgage—Implied covenant of title. 

A transfer ol a mortgage bv a deed is a sale of 
immoveable property and where it turns - ut that 
the mortgage itseli was invalid lor want of consi¬ 
deration, the transferor will be liable in damages 
for the breach of the implied covenant as to the 
exisicoce of the mortgage debt [Phillips and 
Odgers, JJ.) BalaguRumurthy Chetty t». V. R. 
NagulU Chktty. 14 L. W 191 ; 

(1921) M. W. N. 602 : 69 I. C- 473 : 

41 M L. J. 267. 

-S. 64— Applicability— Morlgage debt — 

Transfer of. 

A mortgage debt, can be validly transferred 
only in accordance with S. 54 of the Act. {Sada- I 
siva Aiyar and Napier, JJ.) Official Reckivek i 
V. Lakshman Aiyak. 

68 1. C. 762 : 41 M. L J. 453. 

-S. 64— Applii ability — Sale — Agreement 

to sell—Want of formalHics—Pari performance. 
It is immaterial whether a transaction is des¬ 
cribed as sale by a parol or an agreement for sale ' 


TBANSFEB OF PROPERTY ACT (IV OF 1882), 

8. 54—eoQsideration 

If the sale cannot take effect as a sale for want of 
formality, it would have the effect of an agree¬ 
ment for sale with its consequences in equity. 
Where the question is whether as a result oi the 
agreement for sale of the entire plot in consider¬ 
ation ol an advance made, followed by possession 
the defendant obtained a good title in equity to 
the lard in suit. Held that the equitable doctrine 
of part performance clearly applied to the case, 

To constitute part perfortnance the act must be an 
act, unequivocally referring to, and resulting from 
the agreement, and such that the party would 
suffer an injury amounting to fraud, by the refa- 
sal to execute I hat agreement The principle of 
the cases is, that Ihc act must be of such a nature, 
that, if sf.attd it would ol itself infer the existence 
of some agreement ; and then parol evidei ce is 
admitted, to show what the agreement is. [Ross, 
J.) Ram Kishun Mahto v. Hakihar Mahton. 

1924 P. 483. 

-S. 64—/l^/)/ica6i7ify —Sale of property 

over Rs. iOO —Registration Burma. 

S. 54 ol the T, P. Act. requires that a sale of 
properly worth Ks lUO or more should be by a 
registered instrument. {Twomey, J.) Manysbn 
t;. Kadiresan Chktty. 28 1. C. 264. 

-8. 64— Applicability — Extension to 

Burma — Sale contravening Act — Validity, 

An unregistered sale traosacti >n in respect of 
immoveable property worth more than 
Rs. 100 is invalid if it is executed alter the exten¬ 
sion of the Transfer of Property Act. to Burma*. 
{Ormond, J.) Maung Po Maung v. Mauno 
Kaing. 7 Bur L T. 86 : 

24 I. C. 57 : 7 L. B. B. 262. 

- 8 54 — Applicability — Burma. 

The Transfer of Properly Act was first extend¬ 
ed to the local limits ol the oidinary civil jurisdic¬ 
tion of the Recorder of Rangoon from the 1st 
January 1893 A veibal sale lor Rs. 350 of im¬ 
moveable property at R.argoon in 1890 after the 
T. P. Acl'was applied t • Bengal from the 1st 
July 1882, though prior to the extension of the 
Act to Rangoon, is invalid, as it would h.ivc been 
invalid if it had taken place in Calcutta in th.at 
year. {Fox. C. J. and Hartnoll, J.) M. G. San U. 
V. Ma Hmyim. 6 Bur. L. T. 169 : 

17 I. C. 954 : 6 L. B R. 98. 

CoQiideratiOD. 

- 8 54— Ccjtisi»fcrn/ion— Condii tonal pay¬ 
ment — Validity. 

There is nothing contrary to the public policy 
in providing in a deed that the payment of con- 
sidci.aiion fora sale should be postponed in cer¬ 
tain events and th.at it should not be paid at all 
in ibe event ol the property being lost. It is not 
a gambling transaction. Richards, C. J. and 
PtggQti, J>) Kaulksher Prasad Misra v. Abdi 
Bim. SO I. C. 512 : 37 All, 631. 

-8b. 64 and 56— Cunsicfcrufrow—Swif for 

possession by vendee—Conditional decree —De- 
fust/ of price. 

In a suit for possession though the vendee’s 
allegations that he has paid full conside*'alion 
may be lound to be false and that only a part of if 
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8.54—Contract to sell. 


was reaUy paid, tbe Court may pass a conditional 
decree for possession to taae effect on his de 
positing in Court whatever is due under the pur¬ 
chase with interest, costs, etc. {ChtUy and Walnx' 
sUy. JJ.) JOGENDRA Nahavan Roy. V. Manmatha 
Nath. 34 1. c. loo 


- — 8. 64 —Consideration — Adequacy — If 

third Parties can qutstion. 

If a purchaser of a st are in the joint property 
institutes a suit for pos ession the veridor's co 
sharers cannot successfully contest the bonaftdes 
or validuy of the sale of want, or inadequacv of 
the Ci^nsideration does not adect the purchaser’s 
right so long as the vendor himself is satisfied 
{Shah Oin and ScotUSmitht JJ^) Hukam Kaur 
V, BlHARl Lal, 110 P. L B. It 12 : 

15 1. C. 192 : 73 P W. B. 19X2 


-8. 64— Consideralton—If can be ques- 

Honed by third party. 

Where the vendor does not question the ccn- 
sideiation for the sale it is not open to a third 
party to d » so. [Sadasiva Atyar and Tyabjt, JJ.f 
Artho Rama v. artho Fadhi. 

14 M. L. T. 177 : (1913) M. W. N. 687 : 

20 I. C 962 ; 26 K. L. J. 248. 


-8. 64— Constdtraiton—Failure of — Ven¬ 
dor's poxvc.r to cancel .<aie 

Wuen a sale-deed »s regisiered and possession 
given to the vendee, the title of the property 
passes to the vendee under S. ‘>4 aiio m the 
absence of fraud coercion under irifiuence or 
misrepresentation, the vendor is not entitled to 
have the deed of sale set aside. If there is 
failure oi consideration he can sue tor it. 
{White, C. J and Munro, J.) Subbaiyer v 
Maniam Subramani Iyek. 36 Mad. 8 : 

10 M. 1. T 61 : (1911) 2 M. W. R 6 : 

10 I. C. 646 : 21 H L. J 800. 


___8. ^/^—Consideration^Provision for pay¬ 
ment on the success of litigation. 

Where the object in executing a sale deed is to 
center upon the vendee the power of contesting 
a suit and the payment of consideration is made 
condidoiial on the success of the suit, the transac¬ 
tion cannot be called a nominal transaction 

(Zr"A.J. c.) M.ngla Goub. .. S.MSON 

Shalom. o. i. l. a 

_.g 54 —Consideration — Connotation ot- 

Where the consideration for a sale is the 

amou .t of money to be spent later for purposes of 

X litiea ion the fact that ihe latter amount is i.ot 

‘ascenainecl and definite, does n. t vitiate the tran- 

sacUon for it was certainly capable o being as- 

rer LI 4d Dr Gour’s notes on - Price referred 
cerlai ea. i^r ^ . Bishbshar 

to. ^Oantels and L>yl % ■ » . _ aoo 

Doyal r;. Mt. Har Raj Kuar. 66 I. C. 622. 

,g ^^^Consideration— Inadequacy — 


A^sale cannot be said to be a 

t ^vLnv consideration has passed though in 

on. il any consme a Kala Singh v. 

Jequate. {Lindsay, ■'* 1 2 ^ q C. 97 : 

andhir Singh. ^ ^ : 6 0. 1. J. 208. 

_8. Consideration- Failure of—Sale 

’can be treated as gift. 


Ihe failure cf a sale-deed for want of consi- 
deiation u ill not make the transfer good as a 
gift, ill the ab^eI)ce of iiitrinsic evidence in the 
document itself. Tbe meaijicg of the document 
n.ust be found within its four corners. {Mutlick 
and Aibtnson, JJ.) Ghulbai v. Bala Buksh 
Sett. 3 Pat. I. W. 206 : 

45 1. C. 330 : (1917) Pat. 369. 

Contract to aell. 

—- 8. Contract to sell— Right of parties 
— Right to intetest ar.d profits — English and 
Indian Law. 

Under the English law a contract for sale of 
itai property makes the purchaser the owner in 
equity oi the estate, and where the rights as to 
payment ot inteiest on t he purchase money are 
not regulated by the terms i f tbe contract, the 
purchaser is deemed to be entitled to the rents 
and piohts of the property as from Ihe time he 
could have safely taken possession ; and interest 
oi, the purchase nunty runs in favour oi the 
vendor frt m that lime. The above rule would 
I othave application to India since S. 54 of the 
T. 1 . Act picvii es that such a contract creates 
no chaige on the land. {Lord Bucktnaster.) 
Mapng ShwbGoh v. Maung Inn. 

44 Caf. 642 : 44 1. A. 15 : 21 M. L. T. 18 ; 

16 A. L. a. 82 : (1917) M. W. B. 117 ; 

25 C. L. J. 106 : 19 Bom. L. B. 179 : 

21 C. W. N. 500 : 6 L. W. 632 : 

10 Bur. L. X. 69 ; 38 1. C. 938 : 

32 M. L. J. 6 (P. C.). 

-Ss, 64 and 14— Contract to sell — Rule 

against perpetuities—Contract when repugnant 
to— Contract Act, b. 37, 

A contract oi sale creates no interest in im¬ 
moveable property and consequently such a con¬ 
tract cannot be vitiated by the rule against per¬ 
petuities. Quaere— Whether b, 37 of the Contract 
Act enables an owner ot immoveable propeity to 
enter into an agieement imposing a restrictive 
covenant for an indefinite period on the disposi¬ 
tion of the said property so as to bind his heirs 
and representative*! 1 39 M. 463 diss. {Rafique 
and Ptggott, JJ.) GoPi Ram v. Jeot Bam. 

46 A. 478 : 21 A. L. J. 480 : 

L. B 6 A. 17 : 1923 A. 614. 

'' S. 64— Contract to sell^—Law before the 
T. P. Act. 

Prior to the T. P. Act, 1882, a contract for tbe 
sale of immoveable property created an equitable 
interest in tbe land and made the purchaser the 
owner in equity. Consequently a contract or 
covenant for pre-emption in such a sale was 
void as iiifiisging the rule against perpetuities. 
Obiter : The result would be the same under 
tbe T. P. Act though a contract for sale does not 
create an interest in immoveable pn perty. 
{Macleod^ C.J. and Kanga, 7.) Dikkarrao Gan 
Patrao V. Narayan. 24 Bom. I. B. 449: 

1922 Bom. 84. 

—— ■ - ■ 8. 64— Contract to sell — Vendee in Pos¬ 
session of property—No registered sale deed-^ 
payment of purchase money^Suit by vendor for 
possession — Defence. 




1791 


CIVIL DIGEST, 1911—1923. 


1792 


TBANSFEB OF PROPERTY ACT (ZV OF lb82). 

S. oA — uoairact to seil. 

Where a peraoo agrees to sell his property to 
another who is already >n possession and who 
paid the purchase money but there is no register¬ 
ed deed ot sale, the vendee can success* ullv 
resist a sun by the vendor to rec )ver possess! jD 
of tuc properly, although the lime has passed 
wituin which the vendee could have sued to gel 
a sale-deed. (Macleod, C. J. and ^hah. J.) Ve.m 

KATfiSH DaMODAR MOKASH V. MALLAPPA BhI- 
MAPPA Chikkalki. 46 Bom. 722 : 

24 Bom. L. B. 242 ; 1922 Bom. 9. 

"“S. b^—‘Contract to sell—Vendor's widow 
receiving pnrohusc-money ~ Righli of adopUd 
son. 

A vendor died after a contract to sell was exe¬ 
cuted but before the sale was camplcte. His minor 
widow received purchase money and deliver¬ 
ed possession 10 tne vendee. The widow then 
adopted the plri. who then sued to eject Ihc pur- 
cbasei. held, the suit is not maintainable. (iV/ac- 
Uod, C. J. and Fawcett, J.) Uakshman vIadhao 
V. Bhaowan Singh. 46 Bom. 434: 60 Z.C. 681: 

23 Bom. L. B. 66. 

.. ""‘S. b\—Contract to icll—Vendee in poS' 

sess ion. 

A vendee in possession under a contract of sale 
capable ot being eniorced is not liable to be evici- 
cd on the giound of lliere being no registeied 
document in his lavour ; he cannot be deemed a 
trespasser (6'co/;, C. J. Batchelor, Heaton^ ^liah 
and Marten, JJ.) Bapu Apaji HatdaR v. Kashi- 
nath Salioba Gulmisa. 41 Bom 438 : 

39 I. C. Iu3 ; l9 Bom. L. B. lOo {S B.), 

88. 64 and 66— Contract to sell—Promisee 
under contract lo sell in possession, if can resist 
suit for possession by vendor 

Quaere t —Whether a promisee under a contract 
to sell land who is in possession of the property 
and who has paid a portion of the purchase 
money, can lesist a suit for possession by the ven¬ 
dor? 28 Bom. 466 ; 29 Mad. 336, tF. B | Douot 
ed. \Scoti,C.J. and Heaton, J.) Gangak^m 
Ganpati V. La.xman Ganoba. 40 Bom. 498 : 

37 I. C. 360 : 18 Bom. L. B 466. 

"S. 64— Contract to sell — Delivery of 
Possession^if defence to suit for possession by 
vendee . 

S. 54 of the T. P Acl did not permit an agree¬ 
ment lo convey lo be pleaded in bar of plff*s. 
present right to recover possession of a hou'C 
owned by him, though possession has been deli¬ 
vered. 29 Mad. 330. Kct. {Batchelor, J.) imman- 
GOWDA V. Benhi’Gowda. S9 Bom. 472 • 

28 1. C. 948 : 17 Bo.ii L. B. 336. 

-S. b^—Contract to sell—Delivery of pos- 

session — Effect of. 

When ill pursuance of an agreement to transfer 
property the intended translcicc has taken pos 
session, thuugh the requisite legal documents have 
not been executed and regiatercd. Iho position is 
the same as it the documents had been executed, 
subject lo the proviso that specific peiforiiiaace 
can be obtained between parties to the agreement 
m the same Court and at ihe same time as the 
subsequent legal question tails .to be determined. 
21 Ch. D. 9. (1892) 2 Q. B. 255: 31 C. L. J. 75 Rel. 


transfer of PBOPEBTY act (IV OF 1882), 

S. 54—Contract to sell. 

on. [Mookerfee and Cuming, )J.) GaJENDra 
Nath Dby v Moulvi Ashraf Hossain. 

36 C. L. J. 48 : 27 C. W. N. 169 : 1923 C. 180. 

-S. 64— Contract to sell - Conveyance not 

executed—Transferee in posstssion—Specific per¬ 
formance. 

When in pursuance of an agreement to trans¬ 
fer oropertv the intended transferee has taken 
pjssesston though the requisite legal documents 
had not been executed the legal position is as if 
the document is executed pr.jvided specific per¬ 
formance can be obtained between the Darties to 
the agreement in the same Court and ai the time 
when the question has to be determined. (A/oo- 
kerjee and Panlon, JJ.) Sva.m Kishore Db v. 
UiNESH Chandra Bhattacharya. 

31 c. L. J. 76 : 56 1. C. 154 : 24 C. W. N 463. 

——8. b^—Contract to sell-^^Saleable in¬ 
terest, 

A vendee who has paid the consideration and 
is in possession under a contract of ^ale has, un¬ 
til the conveyance is registered a saleable interest 
which is ir-tosferable by sale. {Chatterjee and 
S ewbould, J J.) JNAN Chandra Das i>. Kajani 
Kanta Pal. 411. C. 850 : 22 C. W. N. 622. 

——S. 54— Contract to sell — Delivery of pos- 
s sston^Salc deed not executed and registered — 
Ejectment by vendor, 

Wht re in pursuance of an agreement for a lease 
or sale the intended transferee has taken posses¬ 
sion, though the requisite documents have not 
been executed the position is the same as if the 
documents had been executed provided ihat spe¬ 
cific periormaoce can be obtained in the same 
Court and ai the sa ne time as the subsequent 
legal question lalU to be detei mined. 29 Mad. 
336, Piss: 2 C. L. j, 343 ; 13 C. L. J. 27l ; 13 
C L. J. 390 ; 16 C L. J. 317 ; 17 C. L. J. 1^7 
Ref. {Mukerji and Roe, JJ,) Akbar Fakir 
V. INTAIL Sayal. 99 I. C 707, 

—- S. bA-^ Contract to sell — Possession 

under—Purchase with notice of prior contract of 
Sale. 

Where a purchase of land « as made by the 
plQ. with noiice of a prior contract (or sale by the 
pld's. vendor in favour of the defendant, held, 
that the plff .s title cannot prevail as against the 
lights of tne defendant. [Jenkins, C.J. and Moo- 
ktrjec, J.) PucHHA i-AL i». KUNj Bbhary Lai.. 

18 C. W. N. 445 : 80 I. C. 803 : 19 C. L- J. 813. 

—-S. 54 — Conrrutf to sett—'Possession, if 

anr right passes. 

A person in whose favour there is only an 
agreemeni lo sell by the patmdar, cannoi be re¬ 
garded as the purchaser of Ihe tenure and is not 
liable f« r rent, Mcie possession will not render 
a man liable lor rent if the lease has not been 
ass-gned lo him. 29 Bom. 374, Foil. (Co-vc and 
Ray, JJ.) Ananpa Chandka Koy v. Svkd 
Abdulla Hussain Choudhury. 80 I. C. 679 : 

41 Cal. 148. 

-8. 64— Contract to sell —Conveyance and 

contract—Distinction between —/l6scMi:<: of regis¬ 
tered deed but possession given — for posses¬ 
sion—Defences open—Part performance. 
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TEANSFEH of PROPEHTY act (IV OF 1882), 
S. 54—Contract to sell. 

What S. 54, T, P. Act enacts is that a convey¬ 
ance or a documeat of ti le to land can only ac* 
qaire validity and be provab'e if it is registered. 
So far frotn forbidding unregistered coairacis for 
sale, it expressly recognises their existence, deny¬ 
ing to them only the crcition of an interest in or 
cha'-ge on the land. Th“ section prohinits only 
unregistered conveyances and not contracts. 
Where in pursuance of a contract of sale, pos¬ 
session has been given but no registered sale 
deed executed and ihereaf'er a suit is brought for 
the recovery of the lands on the ground that there 
was no registered document, Held, a plea in 
defence that the defendants had a valid contract 
capable of specific performance is quite good. 
The defendant can retam possession as part 
performance of the contract. 29 Mad. 336 and 
40 Mad. 1134 overruled. {ichwabe,C J. CoutiS' 
Trotter fCrishnan, JJ.\- Viz\gapatam Sugar 
Dbvelopment Coy v. Muthuramakeddy. 

33 M. L. T. 53 (O.. C.) : Itt L. W. 953 : 
46 Mad. 919 ; (ItfHl M W. N. 1 4i2) : 
45 M. L. J. 528 : 1924 Mad. 271 B ) 

_-88.54 and 55 —Contract to sell — Decree 

for possession not to be given till title is compleh 
by specific perform^nce^Amcndmenl. 

In case of a contract for sale or exchange of 
land, decree for possession ca'>not be given if 
the title is not completed by specific performance 
of the contract. A prayer for specific performance 
of the contract by execution of a cooveyance by 
the defendant can be added in a plaint in a suit 
for possession. {Abdu^ RuHi^ and OldjtclOy //•) 

.SUBBAMANIA lYEB f. KaLYANASUNOARAM lYER. 

Dm 

-g. Contract to sell—Attachment of 

property after the contract Effect. 

The section does not affect any equitable ri^ts 
which may arise under a contract of sale. The 
person in whose favour the contract is made 
becomes the equPable owner and an attachment 
can only be subject to such obligu^un. if subse- 
oueni to the contract of sale, (dbdur Rahim and 
^^fn,va,a Aiya,.gar. //.) Kebala Venkata 
Rbdd. ». MangadU Yeeappa Ch^etty.^ ^ 

__g ^ 4 ~~~Cont>'cict to sell—Creates obliga¬ 
tion to get a conveyance executed—Enforcibie 

'’^A’contract for sale of immoveable property 

though it d^es not create a charge or -n crest in 

® ffirnnertv Eivcs tnc thQ bene* 

fiTof°arobhfiat°o“to execute a conveyance under 

nara 2 of S 40 which may be enforced against a 

rransferw with notice of that obl,gation.(iudas.r.u 
traosier^ wu Puthenpurayil v. 

Atyar and Moo e » 34 j q . 

KANDIYAL. 3 m. w. « 127. 

__c- 54 and 55—Contract to sell—Breach— 

Mined U a,mpMdtM-U„n. p-e- 

entitled to compensat suing for specific 

&^rnS rxec^n ofV conveyance. And 

C D—VOL. IV 113 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 54—Contract to sell. 

I the compensation will be the value oi the mesne 
profits which could nave been obtained between 
ihe da e when the breach took place and the date 
when conveyance was actually execu'ed. (Sorfa- 
siva Aiyar and A/uore, JJ) SubmARAYar r. 

Kuttaya Goundan. 34 I. c. 737 : 

11916) 1 M W. N 284. 

S. 54- Contract to sell —Sale of im- 


moveable property—Not binding upon a pur¬ 
chaser—Contract — Joint undivided Hindu 
family. 

Under S 54 of the T. P. Act a contract for sale 
ot immoveable property does not by itself create 
any interest in the property. It does not run with 
Ihe land and is not binding upon a purchaser 
without notice. Such a contract is outside the 
scope of Sec I4, T.P. Act out can be enferccable 
against the survivii g members of a joint undivid¬ 
ed Hindu family, {iunkaran Nair and Oldfield. 
JJ.) Vakdachaiar V. Velayuda Reddi. 

29 1. C. 435 : 18 M. L. T. 83. 

S. 54—Confrac/ to sell—Delivery of poi^ 


session—Ejectment suit by vendor — Rights of 
vendee. 

A Contract of sale followed by delivery of pos¬ 
session caiiot be pleaded in defence to an ac ton in 
ejectment it the sale-deed is not registered, but 
the defendant can avoid the difficulty by suing 
for specific performance and getting tne action in 
ejctineni postponed pending he ^e^ult of the suit. 
(Spencer and Coutts Trolter, JJ.) Maniyam 
KuppanNa V. Kuppana Gounden. 29 I. C, 196 : 

a91t» M. w. N. 319. 

•S. 5^—Contract to sell—Rule against 


perpetuities. 

The rule against perpetuities is applicable only 
in reference to an attempt lo create an interest in 
land. Under the law or India an agreement to 
sell or reconvey land is an agreement mere¬ 
ly personal not creating an interest in land tnoa- 
gh it has, reference to land. Such an agreement 
is not within tne rule against perpetuities. The 
English and Indian Uw on the point dis.jnguish- 
ed. 2^ M. L. J. 84 Diss. (Ayling and Tyabji. 
IJ.) AVULA CHARAMUDI V. MARt'lBOYiANA 

Raghavalu. 39 Mad. 462: 

28 M. L. J. 471 : 18 M. L. T. 76 : 
(19lo) M. W. N. 596 ; 28 I. 0. 871. 
Also £18 M. L. T. 83 : 29 1, C 435.] 

-‘88.54 and 66— Contract to sell -Purchaser 

if entitled lo possession before campensation of 
conveyance. 

Per Tyabji. J —Under Ss. 54 and 55 of the T.P. 
Act, taken together along with ihe Registration 
Act. a person agreeing to purchase a property is 
not entitled to possession until the compleiijn of 
ihe conveyane but he may be so entitled where 
there is an express agreement to transfer pos¬ 
session independently of the registered convey¬ 
ance. [Sankaran Nair and Tyabji, JJ.) Krish- 
nammal V. M. Sunderaraja Iyer. 38 Mad. 698 : 

15 M. L. T. 103 : 1»14 M W N. 200 : 

22 I. C. 912 : 1 L. W. 147. 

-S. 54 Contract to sell-—Possession given 

Rights of vendee. 
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TBANSFZR OP PROPERTY ACT (IV OF 1882), 
S 64 Contract to sell. 

Where a person agrees to sell his property to 
anotncr and receives the purchase money and puts 
him in possession ol the property but there is no 
registered deed of sale, the vendee can success¬ 
fully resist a suit by the vendor to recover posses- 
sitjii of the property whether or not the time lor 
tiling a suit for specihe pei ioruiance has expired. 
40 B. 722 ; 3 N. L. R. 72 ; 17 C. P. L. K. 19 Rel. 
on \Prtdcaux, A. J. C.) Sampat v. Motilal. 

1923 Nag. 177. 

-S. 54 —Contract to sell—Land less than 

A’s. 100— Delivery oj possession. 

Where on a contiact lor sale of land, worth 
less iliao Ks. lUO possession is given in pursuanco 
of an agreement to sell but not after the tiansier, 
the lille rests with the vendor. {Mttira A. J. C.) 
BataNand V. Madho Kao 42 I. C. 288, 

-S, 54—Confrncr to sell—Not effective to 

pass title. 

Under S. 54 of the T P. Act a contract of sale 
of immoveable property of the value oi Rs. lOO 
and upwards unless foll< wed by the registraton of 
tlw deed cannot completely traiuler property. 
Admission ot execution belore a Regisrar not lol- 
low. d by actual registration of the document 
could pass no title, {Jwala Prasad, J.) Sheik 
Wazik ali V. Mussammat Mahimunnissa. 

43 I. C. 777 : 4 Pat. L. W. 72. 

-8. 54 —Contract to sell—If creates intc' 

rest. 

Obiter: —Under S. 54 a contract for the sale of 
prr^X'ity docs not of itselt create any interest or 
charge on the property. [Muliick and Jwula 
Prasad, JJ,) Nand Lal Pal v. Nakesh Chandka 
Ueb. 411. C. 468 : 2 Pal. L. W. 108. 

— ■■■ 8. 54 —Contract to sell. 

It would seem ir. m the the terms of S. 54 of 
the T. P, Act that a contract to give immoveable 
propert> does not of iiself give any interest m the 
property. The lact that a person lakes possession 
of the land in pursuance of a contrat which could 
be specihcally eiiiorctd does not on the principle 
of decision in Walsh v. Lonsaale, (2l Ch. D. 9 ) 
give him the same rights as if the land had actual¬ 
ly been conveyed to bun. {Chamier, C. J. and 
Jwala Prasad, J.) Daya Bhai r. Mahakaj Baha¬ 
dur Singh. 1 Pat. L. J. 238 : 34 I. C. 482 ; 

2 Pat. L. W. 333. 

--8> 64 —Contract to sell-^Deltvery of Pos¬ 
session to vendee—Conveyance not executed _ 

Rights of vendee. 

A purchaser who has .actually taken possession 
under an agreement to sell can retain such posses¬ 
sion as against the seller even though the agree¬ 
ment to sell has not been converted in the actual 
sale. But this principle is one of equity only It 
does not amount to the conversion of the agree¬ 
ment i,f sale, into an actual sale and the enforce¬ 
ment of this equity depends entirely upon the lact 
of the purchaser having taken actual possession. 
It is in fact a principle which prevents a Iraudu- 
lent seller who has actually delivered possession ot 
the thing which be had agreed to sell from taking 
advantage of the iiicomplciencss of the sale and 
ousting a person who has obtained a bona 
/rrfi; possession. Hut the principle lias no appli- 


TRANSFER OF FBOPERTY ACT (IV OF 1882K 
S. 54—Easement. 

cation as against a subsequent purchaser of the 
property without notice ol ihe agreement. {Pipon, 
J. c.) Said Khan v. Zarifkhan. 7 i i. c. 78L 

-Ss. 54 and 65— Contract to sell—Transfer 

of possession—Effect of. 

Where a person enters into possession of im¬ 
moveable property belonging to another under an 
agreement that he was to appropriate the rent, 
and profits of the property lo lieu of interest on 
money advanced by him. such an agreement does 
not create any interest in immoveable property in 
favour of the person so entering into possession 
and nc could not resist a claim for possession by 
the owner or his transferee. 29 M. 336 ; 8 1. C. 
10; 8 L. B, R, 553 loll. {Robinson, C. J.and Mac- 
gregor, J.) MauNG Ko Ngwe v. Yacoob Ally. 

11 L. fi. B. 319 : 1 Bur. L. J. 33 : 1922 L. B. 25. 

■8. 5^—Contract to sell—Delivery of pos¬ 
session — Ejectment — Defence, 

A person m possession of property under a con • 
tract ot sale but without a registeied sale deed 
cau resist a suit in ejectment b> ihe owner or any 
person claiming under him under subsequent 
title. {Robinson, C. J. and Duckworth, J.) San- 
THAYi Ammal V. M. K. Mahomed. 

66 1. C, 406 : 11 L. B. R. 94. 

-8s. 64, and 66 (6) (b)— Contract to sell — 

If possess interest. 

Contract of sale followed by delivery p 0 ^ 8 es- 
sion without a registered sale-deed does not create 
any interest in properly in iavour ot ihe vendee. 
Such delivery of possession does not like part- 
pa>mcni create a charge or interest on the land. 
{Maung Km, J,) Maung Bo i'. Maung Tun Hyu. 

33 1. C 12L 

-S. 64— Contract to scll—Unregisterd 

sale deed. 

A sale of land over Ks. 100 without Registra¬ 
tion is a mere contract to sell and creates no in¬ 
terest in the land sold. (C/inrlrs Fox, C. J.) 
Shawe On V. Maung Kywet. 38 1. C. 536 : 

9 Bur. L, T. 46. 

Baiement. 

-Ss. 54 and 123— Easement — Right of way 

—Creation of. 

Tuc creation or imposition of a right of way 
whether as a gift or for consideration need not be 
in writing under Ss. 54 and 123 of the Act. S>, 54 
and 123 were not intended to change the pre¬ 
existing law so as to lequire a writing for their 
creation or imposition as no writing was 
previously necessary under English Law. a right 
of wav is said to be in deed and not in livery. 
{Chatterji ana Richardson, JJ ) SiTAL ChandrA 

Chaudhuryv. Allen j. Dblanny. 

34 I. C, 460 : 20 C. W. N. 1158. 

--S. 54— Easement—Transjer of. 

The creation by grant of a right of way over 
the grpntor’s land is not a transfer oi ownership 
requiring writing and registration under S. 54, as 
instead of an existing right of easement being 
transferred a new easement is imposed on the 
property. {Maung KiH,J.) Gun Sonb v, Cassin 
O.ALLA. 9 Bur L. T. 282 ; 34 1. C. 95 : 

9 L. B. K 94. 
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TRANSFER OF PROPERTY ACT (IV OF 1882} 
S. 54 —Non-paymont of price. 


Immoveable Property. 

-S. Immoveable pro-petty —Transfer 

of right to cut and appropriate plants—Registrar 
tion. 

The right of cutting and appropriating “ plants 
now standing or that may here after form " on 
certain land being an interest in immoveable pro¬ 
perty can only be transferred bya regis e»-ed instru¬ 
ment. 20 Mad. 58, (F. B , Foil. 35 Mad 96, Dist. 
[Wallis and Sankaran Nait, JJ.) Kuttuva 
Latchdmana BAGVATHAR V. Thoppai Venkata- 
RAMIER. 16 I- C. 334, 

-S. 54— Immoveable property — "Tangible 

immoveable property" — Registration, 

An undivided share in immoveable property is 
“ tangible immovable property ” within S. 54, 
therefore a sale of such property, If worth less 
than Rs 100 is not compulsorily registrable.2 O. 
C. 9 Dist ; 18 Mad. 454, Ref. [Evans, J. C.) 
PEARE Lal v> Lala. 111. C. 673 : 14 0. C. 161. 

Non-payment of Price. 

_-_S. on-payment of price — Effect — 

Intention. 

The mere fact of non payment of part or whole 
of the consideration will not make a sale ficti¬ 
tious, if the real intention is that property should 
pass, but it may often be very strong evidence 
that* the deed was not intended to operate. 
(Richards, C. /. and Banerji,).) Alamdar 

HUSSAIN MoTr Ram. 46 I. 382 : 

16 A. li. J 464. 


In the absence of any intention on the part of 
the parties to a conveyance that the operation 
thereof shall be postponed till the consideration 
had been actually paid, the title vests in the vendee 
as soon as the conveyance is executed and regi¬ 
stered. The right of the vendee to rossession 
under S. 55 1 1) [fi of the Act, and the right of the 
vendor to the unpaid purchase money under S. 
65 (4) (6) can be recognised and enforced in one 
action The provision of S. 55 do not exclude the 
application of the principles of equity to such 
cases. The court might compel the vendee to pay 
the unpaid monev before giving decree oosses- 
sioo to the vendee. 11 All. 244, 2 B 547, 30 All. 
125. 27 Mad 28 : Approved. 34 Mad 543 ; Not 
foil. (Mookerjee and Reachcrofty JJ,) Nil 
Madhab Parhi v. Harev Prasad Parhi. 

17 C. W. N. 1161 : 20 I. C. 325 ; 19 C L. J. 146. 

-S. 64— Non-payment of price—if title 

passes. 

A sale deed intended to be operative upon 
registration do'se not become inoperative by non¬ 
payment of purchase monev. But if the intention 
was that no tiile shall pass till consideration 
money has been paid, the law would give effect to 
Such intention. Mere registration of a deed of 
transfer is not sufficient in itself to convey title 
but the court has to see what was the intention 
of the vendor if no consideration passed. The 
intention may be presumed from circumstances. 
{N. Chatterjee and Walmsley, JJ.) Sekamot Ah 
V. Samad All 19 1. C. 562. 


.S. Non-payment of price—Title if 

fiassess — Intention of parties. 

The failure to pay the consideration for a con¬ 
veyance does not defeat the conveyance unless 
there is an agreement thatit^hou'd take effect only 
{ the Mnsidiraiion is 6rst paid. 13 C. W. N. 692. 
Ref When the sale has passed to the purchasers 
the'vendor or his representatives may sue for the 
recovery of the purchase money. [Mookerjee and 
Beachcrott. JJ.) Nitai Chandra Naskar p. Sri- 
mat. CHAMPAKLATA DEBt. 6^1 I^.C. 104^. 

___ 54 —payment of price—Effect of. 

' The mere non-payment of the consideration fo r 
sale may be an important item to take into 
^J^aLn to determine whether the cor vey- 

“ e u or is no7a real transaction but it does 
ance is o massing of title except where the 

not prevent ‘h® ^y^h a form that the 

trTnsTe^rTs conditional only upon the paymei.t of 
transfer ts c manev [Fletcher and Rich 

the consider^ KaMini Dasi v. Khudumani 

ardson, JJ-) ^ ^ 2^2 

* S hA—^Non-payment of price Rtght to 
^ • M nf 4 irot)ertv by vendor—When exists, 

possession consideration, in whole or 

in part pities had intended that 

session unless ,^ 3 till the consideration 

ownership s ou. ichitty and Walmsley, JJe) 
was paid in fuh v Manmatha Nath. 

JOGENDRA NaRAIN RoY I'. MANM ^ ^ 

-Sa 64 and 65— Non-payment of price— 
sting af title in vendee. 


- S. 54 — Non-payment of price—If invalid- 

dates sale. 

Mere non-payment of consideration does not 
invalidate a sale unless ii was agreed that title 
should not pass until consideration was paid. The 
intention is to be gathered not only by what the 
parties say or do at the time of sale but also Irom 
their subsequent conduct. [ChevisJ.) Tarachand 
V. Nirmal Das. 40 I. C 489 : 

46 P W R. 1917. 

- S. 54 — Non-payment of price — Sale—. 

When complete. 

When there is no contract to the contrary title 
by “ Sale ” passes to the vendee at the time the 
contract is made irrespective as to whether or 
when the price is actullv paid. [Johnstone, C. h. 
Chevis, Smith, Shaailal and Le Rosssignol, J J.) 
Allah Ditta v Nazar Din. 63 P R, 1916 : 

33 I. C. 474 : 51 P. W. R. 1916 (F B.) 

- S. 54 — Non-payment of consideration — 

Passing of title. 

The title in the property sold passes from the 
vendor to the vendee upon the due execution and 
registration of a sale deed unless it is proved 

that both the parties intended that the pa>ment 
of pt ice should be a condition precedent to tbn 
transfer of ownership. {Shadi Lal and Leslie, 
Jones, JJ.) Abdul Aziz Khan v. Kala -hah. 

32 X. C 961 : 60 P. W. R. 1916. 

Non-payment of price—Receipt 
for money containing incorrect entry of amount 
of Mortgage—Intention of parttts. 
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TBANSFEB of PBOFEETY act ^IV OF 1882), 

S. 64 —Noo-paymeDt of price. 

In (he case of a sale of land the receipt for the 
earnest money meotioned an out-and out sale as 
havii>g been eftected, and a sale-deed-which 
would be drawn up. held that the contract was 
noi incomplete. Nor was an incorrect entry of the 
amount of a mortgage on that properly an indica¬ 
tion of the compleieness of the sale. The fact that- 
SUCH a receipi is not followed Oy registration of a 
formal sale-deed is oot sufficient to shjw that the 
intention of the parties was that title should noi 
pass uiitil ibe coisideraiion money has been 
paid in full, {Shah Din i 2 tui Chtvis, JJ.} HaR- 
DIT Singh v. Behari Lal. 104 P W. a. 1915 : 

29 I. C. 306 : 9 P.L. E. 1916- 

-S. 64.— Non-payment of price. 

Where the intention ol the parties is that 
ownership should pass only on pavittent of the 
consideration inoiiey, the mere c.'tecution of 'he 
sale deed will not ipso facto convey the property 
to vendee 27 P. L. R. 1911. Foil, {^hah Din,J) 
Salamat Hai Kamkris lEN. 2B0 P. L. B. i911; 

12 I. C 534 ; 249 P. W. R. 1911. 

-8. Non payment of price—Passing 

of property. 

To make a sale complete it is not necessary that 
the price should be paid, in the absence of proof 
of an intention in both parties that ownership 
should I ot pass till payment oi consideration 62 
P. R. 1879 ; 132 P. K 1879 ; 40 P. R, 1906 and 15 
P. K. 1882 Cm. (tohnstone and Chevis, JJ.) 
Bhagan V. Allah Ditta. 27 P. L. B. 19il : 

41 P. W R 19tl : 9 I. C. 547 ; 66 P. R. 1911. 

■-Ss. 54 and 56 — Non-payment of price — 

St$it by vendee for possession. 

Datt, sold immoveable property to plff. under 
a registered deed. The pltf. did not pav the pur¬ 
chase inoiiey but sued for rec >very of posbes>ion 
on ihc property Irom the vendor. Tlie Court 
below passed a decree for possession conditional 
On piffs paying the purchase money :om appeal 
by plff., held that the plff. was entitled to an 
unconditional decree for possession. {Hyltug and 
Coults-Trotter, JJ.) Yalka Krishnamma v. 
Kottipalli Mali. 43 Mad. 712 : 

11 L. W. 663 : (1920) M W. N. 380 : 

56 I. C. 530 .• 28 M. L. T. 88 : 38 M. L. J. 467. 

•-S. 64— Non-payment of price—H'ant of 

consider uHon, 

(Her Kumarasami Sastri, J .)—In cases of sales 
and a^sigllment mere non-payment of purchase 
inniicy would not vitiaic the transaction and in 
such cases so long as the deed stands a person 
who IS not a party to the transaction cannot call 
in question, the non-payment of consideration ; 
hut where 'he transaction is impeached on the 
ground of its being a colourable one or of its be- 
i ng otherwise invalid in law, differant con¬ 
siderations arise 22. 1. C. 64S Ref {Spenoer and 
Kumarasami Sastri, J J.) Kumakappan Chettiak 
V. Narayan Chettiak. 85 I. C. 456. 

———8, 64— Non-payment of Price. 

Failure tn pay the consideration for a con¬ 
veyance would not defeat the conveyance unless 
there's an agreement that it should take effect 
only if the consideration is first paid. 17 M. 140, 


TRANSFER OF PROPBRTY ACT (IV OF 1882), 

S. 64 — Non-payment ol price. 

Foil. (Benson and Sundara Aiyar, JJ.) Busi 
Keddi Pedda Chinnakka V. BusiREDDi Chinna 
Chumrekka. 14 I. C. 180. 

-Se. 64 and 55 — Non-payment of price — 

Condition that title should pass only on payment 
of price—Effect of. 

Where a sale-deed contai'is express stipula¬ 
tion that if the vendee omts to pay the balance 
of the purchase money within a particular time, 
the deed would be treated as null and void, the 
vendor can avoid the deed if ihe vendee tads to 
make the payment agreed upon. By the mere exe¬ 
cution of sale deed after the parties had agreed 
about ihe price ownership docs not pass neces- 
sarly in the property sjld. It is open to the 
parties to contract that ownership shall not pass 
uniil cenain cond-tions are tulrilled (Lindsay, 

J. C.) Bakhtawar Ram v. Naushad Ali. 

55 I. C. 659 : 7 0. L. J. 240. 

- Ss. 54 and 65 (4)— Non-payment of price 

— Sale—Title passes. 

In a sale of immoveable property title to the 
property passess to the purchaser when the sale 
deed is executed although the seller is entitled 
to a charge on the property for the amount ot the 
purchase money or anv portion thereof unpaid to 
him with interest thereon. Ucless there is a 
contract between the parties title to the property 
will not pass to the purchaser until the whole 
a I'Ouiit is paid. But such .a contract must be 
alleged and proved bv the parly setting it up. 
yOas, J.) Jagdeep Sahay V. SONU Lal. 

52 I. C. 363. 

-S. bA^Non-payment of price — Burden 

of Proof. 

Where ilic execution of sale deed is admitted, 
it is for the vendor to prove that c. nsidcration 
d'd n »t pass m spite of the recital that it passed. 
But where the vendee, does not get posseasir'n 
under the deed, fora long time the burden of 
proving ihat consideration passed is shifted to 
him. (Maung Kin- J.) Achaya v. Maung Po 
Saing. 13 Bur. L T. 118 : 61 I C. 634 : 

10 L. B. B. 864. 

—;-Ss. 64 and 66 (4) (b|—.Von payment of 

price^Right of vendor. 

The mere fact of non-pavment of the purchase 
money does not prevent the passing of the owner¬ 
ship to the purchaser, who can notwithstanding 
non-pavment, maintain a suit for possession, the 
only remedy of the unpaid vendor in such case 
being to sue for the unpaid purchase money. 
(Maung Kin. J.) Somasundaram Chetty V. Shwe 
liWA 13 Bur. L. T. 26 : 57 I C. 943 : 

10 I. B. R. 133. 

-S. 64— Non-payment of price — Title of 

vendee—Remedy of seller. 

Non-payment of the purchase money does not 
prevent title passing to the vendee and the only 
remedy of the vend is a suit for recovery of the 
pmchase money. (Maung Kin. J.) Venkata- 
CHALLUM V. Mq. l^JN E. 45 I. c. 860: 

12 Bur. L. T. 98« 
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TBANSFEB OF IBOPEBIY ACT (IV OF 1882 , 
8. 64—Priority. 


Priority. 

-S. 54— Priori(y — Oral sale—Immoveable 

f)rot>erty of Rs. lOO value—Transfer of posses¬ 

sion >>ubseQuent registered sale. 

The pirt. puichased a piece of land worth moie 
than Rs 100 under an oral sale, paid the price 
and took possess! n. Subsequently the owner sold 
the same prope tv under a registered sale-deed 
to ihe de t. who had the not'ce of ihe fir^t sale 
before me deed was »‘eg s«ered In a suit bv plff. 
Held, that the plff. was entitled to get a leuistered 
sale deed from tlie o.vner on the basis ol the oral 
sale, and that the sale to the delt. was void 
{Macieod, C J. arid Heaton, JJ.) Desai Bhai 

JORABAI V. ISHWAR JESHING. 

22 JBOid. L. B. 764 : 67 I. C. 447 : 44 Bom. 586. 


__S. b^—Priority—Effect of possession. 

When I lie usufructua'V mortgagee of r'eitain 
property purchabCd by an urn egistcred deed ol 
sale, the equity of redemption, and subsequently 
anotne* person purenased tne same by a register¬ 
ed sale deed Ibe la'tcr could claim no pri riiy 
over the former if he wa^ aware of the posses¬ 
sion Ol the former, and did noi make enquiries as 
to the na ure of his possession, ytiolmwood aua 
Chapman, JJ.) UMbSH CHANDRA V UmESH 

Chandra. 


,g ^^^Priority — Unregistered sale— 

Vendee under—Position of, ^ ^ r . 

A vendee claiming title under a deed of saK 

whi'h for want of regi>tiation cannot be received 

in evidence, is in the posiuon of a trespasser and 

,8 liable' to ejeciment by a vendee und.r 

a snbeequent deed of s^le duly registered 34 

Mad 64 Kef. ( 3 hah D.n, J I Uttam Chand it. 

TaIii . AM uo P. B. 1918 : 48 I. C. 390 : 

jANji • am. oa p t r ift.a 


_g ^^^priority—Eouity of redemp ton— 

Oral sale-Subsequent purchaser under register¬ 
ed document. 

The econd purchaser who was aware of the 
fact ofihe oral sale of the same P^operiy ca.. 
not claim the title to the same ihnugh he claims 
K thr ugh a reg stered deed. (M.aA U.n ana 

Chevts, JJ.) HAUo.T^b.^ ^ j ^ . 

9 F. L. E. 1916 

8 Priority—Notice-Person other 

'"rhe"c:rtm^"f."t”a person other .ban .he 

The circatns ^ sufficient to put apur- 

vend^r IS in posse 

chaser on enauirv is not p-nsuetl 

of n.s J,VXcted w..h oot^e'of .be 

““Vonfr^'cT.h^ ^irposses fon 'inign. 

orolanvcon.racttnep ^ chase of the p.o 

have entered into, lor * w . j,j^ t Uthrn- 
perty. t^^dassvaAsyarandM^ore^J^t^ ^ ^ 

PURAYIL V. KaODIAU^ ^ C. 9l.6 ! 20 M- I- I- 
_ 8. 6i-Priority - Unregistered sule- 

Delivery ®^.f,'”*“fi,‘’”'vendee under , sale bv an 
onTrgUie’red inluni^ent. n.ere delivery o. posses- 


TBANSFEB OP PROPEETY ACT (IV OF 1882), 

S. 54—Eegistration. 

sion in pursuance of the sale is enough provided 
that such delivery of possessioij was effected 
W'th the consent, ex’^ress or implied, of the vendor, 
ai d in connection with and to give effect to the 
contract of sale But such a sale has no priority 
over a vendee clam ing under a reg'stered in¬ 
strument, ii the latter, at the lime of the sale to 
him, had no notice of the prior sale and the prior 
delivery of possession. {Oldfield and Tyabji. JJ.) 
Ammani V. Jagannatha. 

(1916) M. W. N. 442 : 30 I. C. 7 ; 

18 M. L. T. 108. 

-S. 54— Priority—Registration Act, S. fO 

— Prior unregistered sale deed followed by deli’ 
very of possession—Subsequent registered sale 
deed. 

In case of a conB'ct between a prior unregis* 
tered sale deed for less than Rs. lOOaccompani¬ 
ed by delivery of possession and a subsequent 
registered deed of sale, under T. P. Act, S. 54 
and Rcgistiation Act S. 50. the latter registered 
instrument prevails over Ihe prior unregisieied 
one ootwitbstanding delivery of possession under 
the former. S. 54 of the T. P. Act. virtually 
abolished optional registration of sales in which a 
document was actually executed. [White, C. J. 
and Oldfield, J,) Mohamed Kasim Ali v. Mir 
Gulam Ali. 22 I. C. 286 :.15 Cr. L. J. 29 : 

(1914) M. W. N. 65. 

- 8. 64—/’ riority — Unregistered purchaser 

—Subsequent registered purchaser. 

An registered purchaser of land, where part of 
the consideraiion was paid in discharge of a 
mortgage, does not step into the shoes of the 
mortgagee as against a subsequent registered 
puicbaser unless there was an intention n his 
part to keep the mortgage alive [Maung Kin^ /.) 
Ma Kyan V. Myang Shin. 

34 I. C 47 : 9 Bar. L, T. 234. 

Registration. 

-S. b^—Regtsiration—Sale-deed register¬ 
ed—Agreement to reconvey not registered, if evi¬ 
dence. 

Where a registered sale-deed is executed and 
almost the same d^y an agreement to reconvey is 
executed but not legistered, held, that the agree¬ 
ment along with the sale-deed should be treated 
as a part of the same transaction and therefore 
ca» not be admitted in evidence without registra¬ 
tion, if the value is not less than Rs. 100 [Mac- 
leod, C. J. and Shah, J) Bala Khandappa v, 
Sadashiv. 64 I. C. 294 : 

23 Bom. L. B. 1066. 

-S. 54— Registration — Transfer of — Mort¬ 
gage debt. 

A mortgage deb*: is immoveable property for 
pu’pose^ f'f S. 54 of fhe T. P. Act and where 
such a d bt is transferred by an instrument in 
writing and the value of the interest transferred is 
one hundred rupees cr more, registration is ne¬ 
cessary under the Kegist-ation A t (Richards^m 
ond Beachcroft, JJ.i Sakhiuddin Saha w Sona- 
ULLA SaRKar. 27 C. t J 453 : 

45 I. C. 986 : 22 C. W. N. 641. 
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TBAHSFER of PEOPERTY act (IV OF 1882), 

8. 54 —BcgifltratiOD 

--8. b^~Registralion — Effect of. 

When the deed has been executed and regis¬ 
tered, the non payment of consideration does not 
affect the passing of property. (Chtity and 
WalmsUy.JJ) Jogendra Narain Roy Man- 
MATtt Nath. 34 1. C. 106. 

-—Ss. 64. 118 and 12^--Registralion--Trans- 

fer of immoveable property worth more than 
Rs. 100 -Future maintenance--Provision for — 
Writing and registration. 

A transfer «)f land woith more than Rs 100 by 
a husband to his wife to be enjoyed by the wife 
during her lifetime in lieu of her claim for future 
maintenance can be made without writing. The 
expression “price" in S. 54 of the T. P. Act means 
money. Sach money need nut necessarily be 
handed over in current com at the lime but in¬ 
cludes money which might be already due or 
might be payable in future. C. J. 

Coutts Ttolicr and Kumaraswami Sastri, JJ.) 
Madam Pillai v. Badrakali Ammal 

45 Mad. 612 : 42 M. L. J. 410 : 

16 L. W. 464 : 30 M L. T. 274 ; 

(1922* M. W. N. 345 : 1922 Mad. 311. 

-S. 54— Registration. 

A transfer by a Hindu widow of her life-inte¬ 
rest to ihe reversioners for a price exceeding 
Ks. 100 requires an instrument in writing and 
registered. 37 Mad. 423, Poll. {Sadasiva Atyar 
and Moore, JJ.) Beti Keddi Somi Reddi v. Beti 
Keddi I'atayya. 34 I. C-748. 

S. 64 — Registration—Sale by guardian 
not registered — Minor's suit 3 years after majo- 
rity—Not barred. 

Wht-re a guardian of a minor sold property on 
behalf of the minor without registering the sale- 
deed, the minor sued to recover possession more 
than 3 years after altainitig majority. Held, that 
DO title passed under the sale, that the defendant 
wa?' a mere trespasser and that the plainiid can 
bring an acti m against the trcApasser and his sui> 
was Dwt barred. {Coutts-Trotler and Seshagiri 
Aiyar, JJ.) Sani Kommu Veligondareddi v. 
Andka Narayya. 33 1. u. 436. 

-S. 54— Registration — Tra ^sfer of — 

Mortgage debt. 

A transfer of a mortgage is a transfer of the 
mortgage debt with all attendant securities 
and not a sale of immoveable property and there 
fore no registration is icguired under the Act 
therefor. (24 M. 449, Dist.i (Wu/Zis, J.) Uwar- 
ka Das v. Uanakoti A.mmal. 

23 I. C. 129 ; 15 M. L. T. 198 

• 

--3a, 54 and 129— Registration — Transfer 

of property in lieu of dower. 

A transfer ot immoveable property in lieu of 
dower amounts to a sale and can only be effected 
by a registered document under S. 54, T. P. Act. 
When it is not so effected, the transaction con 
veys no title to the transferee. {Kottcal, A. J. C.) 
Fahmid-un-Nissa V. Hiralal. 

64 I. C. 126 : 17 N. L. B 103. 

-8. 5^—Registration— Sale-deed -Time 

of operation—Time of execution or registration — 
Registration Aci^ S. 47. 


TBANSPEB OF FBOPERTY ACT (IV OF 1682), 

8. 54—Sale of equity of redemption. 

Though under S. 47 of the Registration Act a 
document when registered becomes operative as 
from the date of its execution, a transfer of 
ownership under S. 54 of the T. P. Act can be 
effected only by a registered conveyance and a 
suit in respect of the property after execution but 
before registration of the sale-deed will not be 
affected thereby. {Coutts and Sultan Ahmed, JJ.) 
Tilakdhari Singh v. Gour Narain. 

5 Pat. I. J. 715 : 2 Pat. L. T. 96 : 

59 I C. 290 : 1921 Pat. 122. 

Sale of equity of redemption. 

-8 54 —Sale of equity of redemption — 

Assignment of mortgagor's right — Registration. 

The interest of a simple inorlgagee, is plainly 
an intangible thing within S. 54 ot the T. P. Act 
and the transfer of such interest must be made by 
a registered instrument. 18 M. 454 ; 24 M. 449. 
Ref. {Chamier, J.) Mutsaddi Lal v. Muhammad 
HaNII-. 161. C. 853 ; 10 A. L. J. 167. 

-8.54 —Sale of equity of redemption — 

Unregistered document—Actings of ihe parties — 
Doctrine of part performance. 

In 1906 plainlifts Conveyed certain property to 
the detendaots under a registered sale for Ks. 
1,200 subject to condition that it the plaintiffs 
repaid a sum ot Ks. 125 per annum for 10 years 
the defendants were to rcconvey the property to 
the plaintiffs. The plaintiffs were to lose all 
right to the property in case of default in pay¬ 
ment. Subsequently in 1908 the parties arrived 
at an arrangement under winch the defendants 
agreed to lake possession ot a portion the pro¬ 
perly absolutely free from liability to redemption 
and the plaintiffs were to take possession of the 
remainder free from the mortgage debt Tl.c 
arrangement was embodied in a document which 
was not rcgistcMcd. Defendants took possession 
oi the properly altoUed to tlicm under the arrange¬ 
ment and the plaintiffs continued in possession of 
the remainder a< bclore. In 1919 the plaintiff 
sued to redeem the property in the possession ot 
ihe defendants who set uo the unregistered agree¬ 
ment as their deiciice*. Held that tne transaction 
of 1908 though embodied in an uoregistercd ag¬ 
reement had still been acted upon by the panics 
and under the equitable doctrine of part perfor¬ 
mance the plaiiiliffs were estopped from going 
behind ihe agrccMnent and claiming redemption. 

Per Marten, J. To establish tne application of 
the principle ot part penormance it muet be 
shown (hat the respective parties luivc so changed 
iheir icspcctive positions that the change can only 
be reierablc to the contract alleged. A mere 
payment of the purchase money, lor instance, is 
im.ufhcient. 42 I A. 1 ; 23 Bjin. L. R. 506 : 40 
A. 187 loll. 29 M. 330 : 40 M. 1134 not foil. {Mar¬ 
ten and Fawcett, JJ) SaNdu Valji r. Bhik 
CHaNO. 47 Bom. 621 : 25 Bom. I. E, 381 : 

1923 Bom. 473. 

64 —Sale of equity of redemption-^Re- 

gistration. 

The transfer of an equity of redemption could 
be effected only by a registered insirumenL 
{Scott, C. J. and Shah, J ) Sakharam Kbshbo r. 
Ramchandra Ganbsh. 

38 I. C. 819 : 18 Bom. L. B. 960. (note.) 
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I TRANSFER OF FBOPEBTT 
S. 54—Sale when complete. 


ACT (IV; OF 1882), 


—-8. b^^Salc of equity of redemption^ 

Razinama and complementary kabuliat— Effect. 

Where a mortgagor executed a razinama relin¬ 
quishing occupancy rights in the mortgaged land 
in favour of his mortgagee who executed a com¬ 
plementary kabuliat, the transaction amounts to a 
transfer of the equity of redemption by the 
mortgagor to the mortgagee. and Hay¬ 

ward, JJ.) Venkaji Narayan Kulearni V. 
OOPAL Ramchandra Deshpande, 

39 B. 55 ; 27 I. C 618 : 16 Bom. L. B 718. 


—-S. 54 —Sale of equity of redemption — 

Compromise. 

A razinama by a mortgagor in favour of mort¬ 
gagee relinquishing occupancy rights in the mort¬ 
gaged land and a corresponding kabnliyat given by 
the mortgagee operate to transfer the equity of 
redemption from the mortgagor to the mortgagee. 
{Scott, C. ). and Batchelor, J.) Dagon v. Sak- 
HARAM. 27 !• G. 594 : 16 Bom. L. B. 719 (Note ! 


---S. 54— Sale of equity of redemption 

by unregistered sale — Discharge of mortgage 
—Regislralion Act, i>. 49. 

Per Chitty, 7.— The property sold being in 
the possession of the mortgagee the sale was of 
the equity of redemption and being a sale of an 
intangible thing could under S. 54 of toe T. P. 
Act only be effected by a registered document. 
The conveyance was therefore inadmissible to 
prove the sale or to show when and how the 
mortgage was satisfied. Per Walmsley, /.—The 
sale was nevertheless ineffective for want of de¬ 
livery of possession. 24 Mad 449 Rel (Chitty and 
Walmsley, JJ) Sheikh Hustama v. Sheikh 
JAMIR. 52 1. C. 558 : 23 C. W. N. 613. 


_g. 54—Sa/e of equity of redemption — 

A » 


Registration. 

A purchase of the right of redemption of a 
oossessory mortgage cannot be effected except by 
a registered sale deed. (Walmsley and Panton. 
11 \ Ramnarayan Gope V. Kula Chandra Cha- 
KRABURTV. 49 I. C. 426. 

_s 54 —Safe of equity of redemption — 

hand worth less than Rs. 100-Mortgage over Rs. 
200 — Registration. 

A deeJ recited that Rs. 200 was due on a pre¬ 
vious raorigage and that the mortgagor had now 
received Rs. 55 more and had sold his rights, 
had that it was a sale deed of the equity of re¬ 
demption for less than Rs 100 and hence regisira- 
^o“"wks optional. tChevis, J.) 

MUSSAMAX MehRA^^ f®382% t. i. 1913; 


_8. 64 (2)’-Salc of equity of redemption 

The rieht to redeem a mortgage comes withm 
thJe^ressio^ "other intangible thing" in cl. (21 
nf the section and as such cannot be transferred 

without registration. ^Richards, 

J ) F-EttAl-t n. MAHOMEa^^ ^ ^68 P^W B. ms^. 

_8s 64 and 118—Safe of equity of redemp- 

and the values of the exenangcu s 


current coin they must be held to have effected 
sales and paid prices and not merely to have eff¬ 
ected an exchange or barter. A convevance of 
land in consideration of moneys already due 
to the vendee by the vendor is either a sale” or 
an ^ exchange” 13 M L. J. 500. not appr. 34 B. 
139 Ref. A purchase made orally bv a mort¬ 
gagee of the equity of redemption in a land other 
than that mortgaged to him, as consideration for 
forgoing a portion of the mortgage money, the 
transaction amounts to a sale and it is invalid for 
want of Registration. The mortgagee continues 
to remain in possession only as mortgagee after 
the said oral sale and that the mortgagor is en¬ 
titled to redeem the prop-^rty within the statutory 
period. The mortgagee could not assert a title by 
adverse possession as from the date of the oral 
sale. (Miller and Sadasiva Aiyay, JJ.) Tkiya 
PUTHIRA PaDAYACHI V. MUTHU KuMARASWAMI 

Padayachi. 37 Mad. 423 : 12 M.L T. 425 • 

15 I. C. 343 : (1912) M. W. N 864 : 

23 H. L J. 339. 

-S. 54— Sale of equity of redemption 

—Unregistered deed. 

.4 mere right of redemption, being intangible 
property, cannot pass by an unregistered deed. 
(Lindsay, J, C.) Mahendra z;. Chandrapal. 

63 I. C. 284 : 24 0. C. 156. 

Sale of reveiaion. 

-—8. 64— Sale of reversion — Meaning of^ 

Registration. 

Reversion is the undisposed interest in land 
which reverts to the grantor after a certain time. 
Where the property transferred is in the posses¬ 
sion of tenants, the deed ot transfer requires re¬ 
gistration though the onsideration be less than 
Rs. 100 as the interest conveyed is merely a rever¬ 
sion. (Batchelor and Haywardt JJ.) Bhaskar 
Gopal V. Padman Hira. 40 Bom 313 • 

33 I.C. 267 : 18 Bom. L.B. 8. 

Sale when complete. 

-S. 54— Sale when complete — Rajinama 

and kabuliyat if constitutes transfer. 

A rajinama and kabuliyat do not by any means 
completely take the place ot a sale deed. Before 
they really do evidence a traiister of ownership 
there must be either evidence or indications fur¬ 
nished by lapse of time and possession and so 
forth and that there was in fact an intention to 
transfer ownership. They only «!erve as dccu- 
mentary evidence of transfer if that transfer can 
properly be inferred from the totality of facts 
proved (Macleod, C. J. aud Heaton, /,) Chanda- 

NIMAL HaMBIRMAL V. BHASKAR WaMAN. 

59 I. C 114 : 22 Bom. L. R 1079. 

-S. 54—Sa/tf when oomplete— Razinama 

by mortgagor. 

A razinama by a mortgagor and a complement¬ 
ary kabuliat by a mortgagee transfers the equity 
of redemption from the one to the other. (Beaman 
and Hayward, JJ.) Venkaji Narayan Kulka- 
RNi V. Gopal Ramchandra. 39 Bom. 66 : 

27 I. C. 613 ; 16 Bom. I. B. 718. 

--S. 64— Sale when complete — Admission 

and release and whether title passes by-Disirict 
Board governed by the Bengal Local Self Govt. 
Act. 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 

S, 34—Salt) when complete. 

A sale conificaie (not repistered) was issued to 
the purchaser of land (or a certain vum but the 
properl V not having been specibcallv described 
therein, Iho District Hoard Chair« an executed in 
favour of the purebas-er a registered release deed 
wltich did not purport to be a conveyance and 
was -“tamped as a release Held (1) the documents 
conferred no valid t tle to the purchaser smee the 
unregiste red sale certificate is not a valid con- 
veya cc a"d the registered release deed could not 
transfer t'tle because title to land c uld 
□dt pass orallv when ilie «!»at jte requires a deed ; 

(2) Even construing the release deed as a convey¬ 
ance, the sale was invalid inasmuch as these two 
documenis though sealed and signed by the 
Chairman, did not fulfil the conditions laid down 
in S. 138 ui) ol the Bengal Local SeU-Govt. Act ; 

(3) that these two documents did not cons.itute 
even a valid contract for sale as it was not sanc¬ 
tioned at a nieet'HK of the Board or exetn ted tn 
accordance with the provisions of Rule 103 of the 
Act; (4) tint the purchaser, wh > came to Court as 
plaintiff fur a declaration oi title to and for re¬ 
covery of possessioo of land must succred on 
proof of a valid title thcieto but is not entitled lo 
ask for a i ostponement oi the case to enable him 
to complete his title by bearing a valid and pro¬ 
perly executed iiiatrument cf title from the Dis¬ 
trict Boatd. {Mooketiee and Chatterjee, JJ f 
Mathura Mohan Saha v. Hamkumak Saha. 

43 Cal 790 : 23 C. L J. 26 : 

35 I. C. 30a : 20 C. W. N. 370. 

-8, 54 —Salt when complete—Sale les> 

than Ks 100 does not pass title in the absence of 
either registration or delivery of possession. 

An aucti o puicha>er oi a prop* rtv worth less 
than hundred rupees, adiniited the claim ui tne 
plff to the property puicha’^cd by him and b» a<> 
unregistered deed agreed to h> Id it as a tenant 
for five years after whicii the entire rights were 
to vest in the pltf In a suit to lecover possession. 
Held, tiiai as the property wa> worth less than 
Rs. 100 either the delivery of po^sebsloa or regis¬ 
tration of the deed was oeces'^ary and ihc docu¬ 
ment amoui.tcd to neither and therefore the piff 
had no title to the properly. {:itcpfien and Rich¬ 
ardson, JJ) Konnokmal Oswald. Nabin 
Chandra Das. 12 1 C. 228. 

-8 bA-Sale when complete—O*'tion to pur¬ 
chase land —Subject to sanction — Effect. 

Where under a lea-e ‘he lessee nas the opl'on 
of purchasing the proprieta>y rights of ccTt.tiii 
tjovt. land on payment of the puichase money 
Subject lo sanction being obtained fr -in tne Com¬ 
missioner the sale's not complete till the pui¬ 
chase money is paid, the Cnmmissioimr’s sanc¬ 
tion amounting only to a sai>cti >n to purchase 
(Shah Din and Cheins, JJ ) Kishan ChaND v. 
GURDIT SINUH. 112 P. L. B. iRlt 

9 I. C. 833 . 335 P. W. B. 1911 

—-S 64 —Sale when complete — Sale — Poss¬ 

ession not delivered — Consideration nol pai^- 

alone dots no* pass title. 

If neither the sale deed nor the property Sold 
is dclivc' ed to the purcliHScr and do considerati n 
has passed, mere registratioo ot the deed ol sale 


TBAN8FEE OF PBOPEETY ACT (IV OF 1882), 

S. 54 - Title by delivery, 

does not pass the t’tle 'o the purchaser (Jwala 
Prasad, J.) Raju Mahton d Hossaini Mian. 

69 I. C. 17K 

- bA —Sale when complete—Registration 

—Effe't of. 

Vv here there has been a registered deed of 
sale, in the absence of fraud, the deed passes the 
t tie to the inteiest conveyed. (Maung Kin, J.) 

I K. Y K M. Chetty Fir.m v. S. N. V. R. Chetty 
: Fikm. 84 I. C. 125 : 9 Bur. L. T. 199. 

- S. bA—Sale u hi n I orrtplcte. 

Where the vendee has done bis part by paying 
off the purchase moiu-y the vendor must do every¬ 
thing in I'i'^ power to comrlete tbe title of vendee 
but under S. 54 of the Transfer of Property Act 
i-oihit g bui a registered deed will give a complete 
titl*'. [AJautig A’»«, J,) Mya Bwin v. Maung 
Kva Zan. 33 I. C. 761. 

Title by delivery. 

-8. bA—Title 6v delivery — Sale of property 

worth less than Rs. Juu— Dthxery. 

Under S. S4 of the Act, in case of a sale of pro- 
pcity under the value oi Rs. 100, in Ihe absence 
ot a registered instrument there must be leal 
delivery of the pr perry. (Viscount Ftnlay.) 
Biswanath Prasad v. Chandra Nahayan. 

48 Cal. 509 : 63 1. C. 770 . 48 I. A. 127. (P, C.) 

--8. 64— Title by delivery — Mode of delivery 

—Actual delivery nectssary — Conttructive not 
sufiicient. 

Where in moveaole propeity worth less than 
100 is s> Id b> unregistered instiument, real 
delivery is necessary. Constructive delivery 
re-«i Ring from the del very 1 the ins<rumcnt is 
not enough. \Vtscount f inlay.) Mathuka Pkasad 
V . Chandra Nakavan. 

18 A. L J. 385 : S3 C. L. J. 440 : 
23 Bom. L. H. 629 : iltfSl) M- W. M 370 : 

bO 1. C. 833 . 14 L. W 1 : 
2 Pat. L 1. 397 : 25 0, W H 985 : 
29 K. L T 413 : 40 U L. J. 469. iP.C.) 

-8. 64 —Title by delivery — Land worth 

ntoie than Rs. iOi)—^ubseq ient registered saie to 
I anoilicr — Effect. 

Under an oral s.ile of land for Rs. 150, the 
C'^i»>idei ation being paid the posses-iun was pass¬ 
ed and mutation ol names tn the revenue record 
effected Ten years later tne vendor s>ld the 
same under a regis ereu d cumei.t to the il.ii^'tiff 
who Sued for possession Held, even tluugh spe¬ 
cific perfe ina cc oi 'he hr>t agreeu e t was 
batted, the po^sessii'n ob ained thereunder vvat 
.1 complete answer to plai lift's cl.iim. {^hah, A. 
C.J unti Covajee. Jd Laxman Mankak K*saR 
V. RAVJt Dhansingh Paul. 25 Bom LB 1027 : 

1934 160. 

-8. bA—Title by deli very--Sale less than 

Rs. K 0 in value 

Section 54 still leaves it open to the parties 
desirous Ol doing so to rnakr a caiid sale of 
ioimo'eable pn peity of less than Rs lOn by oial 
contract and dcliccrN . f possessio -. iBrunior* 
and Macleod, JJ.) Dawal Pikanshaha v. Dhai-ma 
Rajaka.m. 19 Bom L. B. 622 : 41 i. C. 273 : 

41 B. 550. 
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TRANSFERiOr PROPERTY ACT (IV OF 1882). 

S. 64'Title by delivery. 

S. 64— Title by delivery — Regi^ttation, 

The mere registration of a sale deed is not 
sufficient to prove a transfer of property to the 
vendee, especially if it be not accompanied by 
delivery thereof, [Chitty and Walmsley, 77.) 
JOGENDRA NaRAYAN ROY V. MANMATHA NaTH. 

34 I. G. 106. 

-S. 54— Title by deliveryLand worth 

less than Rs. 100. 

Under S. 64 the sale of immoveable property 
of less than Rs. 100 in value may be made either 
by a registered instrument or by delivery of the 
property. {Sharfuddin and CoxCy JJ.) Udit 
Narain Chowdhuky V. Mathura Prasad, 

29 I. C. 413. 

■S. 54— by delivery—Land worth 
less than Rs. 100— Unregistered deed—Delivery 
of possession. 

Where a transfer of immoveable property worth 
less than Rs. 100 is effected by an unregistered 
instrument and possession of the property is given 
to the vendee, the sale is valid. 22 Cal. 179 ; 20 
O. C. 33. Foil. [Stuart, 7. C.) Gulab v. Laltu 
Singh. 61 I. C. 661 : 22 0. C. 58, 


-S. Title by delivery—Property worth 

less than Rs. 100. 

Where a sale of immoveable property of less 
than Rs. 100 is effected by an unregistered instru¬ 
ment, delivery of possession affords a good title. 
(Kanhaiya Lai, A. 7. C.) Hriday Bihari v. Ram 
Ranj Kunwak. 87 I. C. 20 : 8 0, L. J. 460. 

Ss. 54, 56 and 100—rff/c by delivery— 

. IP Q IDO 


l99# 

Property worth more than Rs. 100. 

A purchaser of immoveable property worth 
more than Rs. 100 without a registered deed but 
in possession after payment of purchase money 
acquires no interest in the property except a 
charge over it. {Young, J.) Maunq Pe Gyi v. 
VELLIAN ChETTY. 33 I. C. 610 : 

8 Bor. L. T. 268. 

_S 3 . 64 and 66 (6) (b) and 59—Title by 

delivery— Pf'operty worth more than Rs. 100 — 
Mortgage or sale. 

Plffs. put defts. in possession of two pi its five 
or six years before suit on payment of Rs. 100 
in respect of each plot. There was no registered 
instrument of sale or mortgage. The con¬ 

tended it to be an abortive mortgage ; the defts 
contended it to be an abortive sale. Held, in 
either case, the plffs. were entitled to possession 
on payment of Rs. 200 as an oral transfer could 
effect neither a sale nor a mortgage. The delts. 
were entitled only to a charge on the land under 
c c«: (6) (6) for the money paid by them. {Ormond 

7*1 Maung Yeik V. Maung Pb To. _ — 

^ 29 I. C. 886 : 8 Bur. L, T. 70, 

_g 54 _ Title by delivery — Unregistered 

of a sale deed does not render 
the sale ineffectual if the vendee has paid the 
!Ii?ce and obtained possession ; for, thereby the 
vendee obtains an equitable right that the ven- 
dofsbould complete the title by a 
tered conveyance. 

V. Maung O Za » i. u. i ’ 

C D—VOL. IV 114 


TEANSFEK OF PROPERTY ACT (IV OF 1888) 

8. 54—Title by estoppel. ' 

Title by estoppel. 


ties. 


S. 5^ —Title by estoppel—Actings of par- 

Even in the absence of a registered conveyance 
or mortgage the acts of the parties and the change 
of position resulting therefrom might estop the 
rrue owner from asserting title to the properties. 
{Lord Dunedin.) Jagannath Prasad Singh 
V. Abdullah. 45 Cal. 909 : 16 A, L. J. 676 

oo P TT, J ^ 83 : (1918) M W. N.406 

22 C. W. N. 891 : 8 L. W. 163 : 24 M. L, T. 62 

28 C. L J. 192 : 46 I. C 770 
20 Bom. L. R. 851 : 45 I. A 97 

35 M. L. J. 46 (P C ) 

3 -'S 64— by estoppel — Estoppel by 

conduct Sale — Unregistered — Informality of 
tfansaction—Part performance of contract not 
embodied in statutory form-Defects cured by 

of the parties—No locus peniten- 

It is true that there is a locus peniteniiae or a 
power of resiling from an incomplete agreement 
from an unaccepted offer, from a mutual contract 
to which all have not assented, from an obligation 

requisite and has not been 
adhibited in an authentic shape. But this is the 
situation when the parties stand on an engagement 
not final ot complete. But where the acts and 
conduct of the parties are founded on, vai inter- 
ventus raises a personal exception which ex¬ 
cludes the plea of locus penitentiae. In certain 
proceedings in 1873, the parties, the mortgagor 
and mortgage, entered into a compromise, where¬ 
by a part of the equity of the redemption was to 
be released in the mortgagee’s favour who were 
to keep the property entirely and the remainder 
to be retained by mortgagor free from incum¬ 
brance. No conveyances were executed but the 
parties acted upon the agreement and enjoved 
the properties separately. In a suit about 1908 f r 
^demotion of the mortgages of 1848 and 1871 
Held ihM because of the conduct of the parties* 
who had acted upon the compromise, the mort¬ 
gages cannot be re-ooened, though the mortga 
ges being executed before the T. P. Act came into 
force, no writing was necessary fer their execu¬ 
tion. {Lord Shaw.) Mohamed Musya v. Aghore 
Kumar. 42 Cal. 801 : 4^ i a 1 

17 Bom. L R. 420 : 21 C. L. J. 231 • 2 L W 2'4 r 

28 I. C. 930 : 19 C. W. N 2.0 : 13 Hi 

17 M. L. T. 143 : il9l6) M W N. 621 

28 M. L. J. 648 (P. C.), 


Z~7- estoppel—Acting of the 

parlies—Defect cured. ‘ 

An agreement for the sale of the equity of re 

demotion was unregistered but effect was given 
to It by the parties and the mortgagees had dealt 
with the property as o»ners. Held, that under 
the circumstances the right of redemptiorh^^d 
been actually extinguished by the aereemenf 
which, though unregistered, had been acted upon 
by the paries. {Richards, C.J. and Bannerfee 7 ) 
Lalman Pande V. Shro Narain Pavhe ^ ' 

1 U.P.L.R. (H.C.) J24 : 51 I C 866 737. 


——-Si. 64 and U8-ri7/c 6y estoppel-Actings 
of parties Exchange of property—Unregistered. 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 54 -Title bv estoppel. 

Where a contract of excliangc is uiirej»isiered 
but the parlies liavc been for long acting upon > 
it6 terms, the transaction becomes binding upon 
them In spite of non-compliance wilii the provi¬ 
sions of Ss. 54 and 118 of the T P. Act. (Pfggoff 
iind Walsh, JJ.) Salamat-uk-zamin v. A. 
Masha Allah Khan. 

40 All 187 : 43 I. C. 645: IG A. L J. 98. 

-Ss. 54 and 123— Title by estoppel. 

Where tlie widow of a person jointly entitled 
with another to the possession of certain immove¬ 
able property, agreed to the other’s name alotie 
being entered in the khewat though she made a 
statement to the effect that that she was the tieir 
of lier husband, held, that a suit by her for 
possession of her husband’s share was maintain¬ 
able as the statement in the mutation pri cecdings 
could not be said to liave complied with Ss. 54 
and 123 of the T. P. Act. {Richards, C. J. and 
Banner jec, J.) Ram Pkasad v. Bedo 

13 I. C. 436. 

-8. b^^Title by estoppel—Part pciform- 

ancCy doctrine of—Transferee put in possession 
—Title deeds not executed—Effect of. 

A transferee, put in possession of the land, 
even if the title-deed is not executed, and regis¬ 
tered, stands in the same position as if the docu¬ 
ment has been executed provided specific perform¬ 
ance can be obtained by the parties. (Mookerjec, 
C.J. and Tlelchcr^J.) Haripada Giiose v Krishna 
Nirod Ghosf, 61 I. C 687; 33 C. L. J. 437 

■ - S. 54— Title by estoppel—Admission of 

ownership. 

Where a sale can ho effected only by a register¬ 
ed instrument mere admission of ownership can¬ 
not give any title. 29 Bom. 323, Koll. (Cu.vc (inj 
i?nv» //.) Ananda Chandua Koy v Syfi) Ahdul- 
LA Hoosain, 20 I.C. 679: 41 Cal. 148. 

-Ss. 54 and 118— Title by estoppel — Un¬ 
registered exchange—Actings of patties—Part 
performance. 

Plff. and deft, exchanged adjacent plots of land 
worth more Pkid Rs. 100 eacli by an unregister¬ 
ed deed both bona fide believing they h.id i ffccl- 
ed a valid transfer. Possession was taken by each 
parly and deft, had built considerai le structures 
on the propcri> exchanged. Plff. was aware of 
the progress ui the building and even took an 
additional sum of money lor tlie excess area found 
to have been given in exchange. In a suit by pllf. 
to eject the deft., held, by a majority th.it the plif 
was not estopped from rccvivering his plot owing 
to the absence of a registered deed as requiud 
by Ss. 54 and 118 of the T. i . Act. Hut the pllf. 
must pay compensalion under S. 51 of the T. P. 
Act before recovery. 29 Mad. 336, Koll. 42 Cal. 
801; 39 Mad. 509, Dist. Pet Abdnr RaUtm,).— 
IMff. was estopped by his conduct from recovering 
his plot in spite of the want of a registered deed 
of exchange. [Abdnr l\>ihim, Siidastiii Aiyar and 
Napier, JJ.) Ramanatiian Cmetty v. Ragu- 

NATHAN CHKTTY. 

40 Mad, 1134: 6 L.W. 300; 22 M L T. 173; 
(1917) M, W, N. 757 ; 43 I. C 188 : 

33 M. L. J. 252 

-Sa. 54 and 118—7/7/d by estoppel—Unte- 

gistcred deed. 


TRANSFER OP PROPERTY ACT (IV OF 1882). 

S. 54 —Vendee in poBseasion.- 

There is no estoppel contrary to Ss. 54 and 118, 
[Wallis. C. J. and Seshagiri Aiyar, J.) Rama- 
NATHAN ChETTY V. RaMASWAMI ChETTY. 

(1915) M W. N. 1043; 19 M. L. T, 114: 32 I. C. 5 : 

30 M. L, J. 1. 

-S. 54—7'»//d by estoppel—Registration — 

Transfer of rights. 

In the absence of a registered instrument, r.o 
waiver or transfer of rights can be recognised in 
case of immoveable property after the passing of 
the T.P. Act. (Sr*nd<ira Aiyar and tsadastva 
Aiyat,JJ.) KANDASWAMI v RaNGASWAMI. 

36 Mad. 564; 12 M.L.T. 211: (1912) M.W.N. 882: 

16 f.C. 30: 23 M.L J. 301. 

Transfer for dower. 

——8. 54 —Transfer for dower—Sale or gift 

— Gift in hen of dower. 

According to Mahoniedan Law a gift by a hus¬ 
band of landed property to his wife m lieu of her 
dower is a sale. A deed ot gift in lieu of dower 
below Rs. 100 docs not require registration, 
although the real value of the property transfer¬ 
red may be more than Ks. 100. [Kensington, C.J. 
and Shah Din, J.) NUR MuhamMAD V. ALLAH 
Wasai. 

5 P.W.R. 1915 : 27 I.C 562: 35 P.L E. 1915. 

— --8. 54 —Transfer for dower--Dower — 

Registration. 

A transfer of immoveable properly of the value 
of over Ks. 100 in lieu of dower is a sale and re¬ 
quires to be made by a registered instrument. 

[Evans, J.C.) .Asalat Fatima r. Shambmu Dayal 

11 1 C, 928; 14 O.C. 214. 

Vendee in possession. 

-S. 54 —Vendee in possession -Land valu¬ 
ed at less than Rs. 100— Regt.stercd docununt. 

The sale of land valued at less than Rs. 100 to 
a usufructuary mortgagee already in possession 
thereof without a registered instiument, is in¬ 
valid. {Riehurthon and Walmsley, JJ.) Tilak 
BkhT iAU Rundeswak 41 I. C. 8. 

— -S. 54 — Vendee m possession —Delivery of 

pioperly—Sale of iminoveabtc property below 
Rs. lOO in value. 

Where a s.ile of immoveable properly of value 
less than Rs. 100 is m.idc to a mortgagee in pos- 
>ession. the fact that the boundaries were pointed 
out, the mortgage document was handed to the 
morigagec with the endorsement “I have not been 
able to pay you the debt, 1 make over the patla to 
y u, You have your n.une registered ”. , . . . 
amount to sullicient delivery for the purpose of 
S. 54 of the T. V. Act. 3 O. C. 207. Ret. (iffifcins, 
C. J. and Woodroffe, J) SoNAi CuiiTIA v. 
SONAKAM Chu fiA. 34 I.C. 692 ; 20 C W.N. 196. 

-8 64 —Vendee tn Possession —Delivery of 

possession—Oral sale to inor tgagee. 

An oral sale of property below Ks. 100 in value 
to a person already in possession of the proj>erty 
is valid without actual delivery ot possession. 34 
Cal. 207, not Foil. The elfect of Ss. 4 and 54» 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 54—Vendee in possession. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S..65 — Contract to the contrary. 


T. P. Act, is only to make all sale deeds of im¬ 
moveable prop?rty compulsorily regjsirabie, ir¬ 
respective of the value of the property. {Sesha- 
gifi Aiyar and Kumaraswumi Sastri, JJ.) 
Muthukaruppan Samban V , Muthu Samban. 

38 Mid. 1158: 1 L.W 754: 16 M.T.T. 344; 
(1914) M.W.N. 768 : 25 I.C, 772 ; 27 M.L.J. 497. 

—--S. 5^ —Vendee in possession—Delivery of 


possession. 

Under S 54 a vendor can make aii effectual 
delivery of the [>roperty sold to the purchaser 
though the latcer may already have its physical 
possession! in some other capacity. 12 N.L.R. 3- 
Foil. {Stanyon, AJ.C) Dinanath v Manbodhi. 

36 I C. 547: 12 N.L R. 139 

—^ .-S. 54 —Vendee in possession—Delivery of 

possession. 

Even where the vendee is already io possession 
as lessee there may be delivery of property to 
him within the meaning of the section if the 
vendor, by appropriate declaration and acts, con¬ 
verts the position of the tenant into one as pur¬ 
chaser. [Batten, A. J. C,) Thakur Das v. 
Sobhagchand. 

32 I.C. 233: 12 N.L R. 3. 


S. Vendee in possession^Suit for 

ejectment—Contract to sell, if a defence. 

* A purchaser in possession oi a land, can plead, 
a contract to sell, in defence to a suit for eject¬ 
ment. if he can prove the contract, and is ready 
to do* his part of the contract. {Twomey, C,J., 
Young and Rigg, JJ) Karamath Khan ^ 

T ACHMl ACHI. 61 I.C. 676: 13 Bur. L.T. 119: 

LACHMl AC 241 (F.B ) 


Miscellaneous. 

•S. Entry in—Revenue Papers^No 


The mere fact that a man succeeds in getting 
his name recorded in the revenue paper^s confers 
no title on him. [Richards, C. J. and Banner ice. 

J.) KUNWAR SEN 38 All. 411. 

__ Contract by guardian of minor— 

f- the 

ETHsuch tans ?h!ough 

the default ° F^oney. it he is willing to per- 
J m h s oarf In a suit for reload, the questions 
n^muWality and enforceability by specific per- 
forranco d^o not arise. (D>ake Brockman. J.C.) 

Mangolal V . Mt. Nahj. ^ ^ N.L.B.'131. 

-7®- property 

which was in the hands of ^.^1^ ^ he 

A entered into an agre and that 

should supply funds ^ jo pending 

V, KESHFi Singh. ^ ^,^9 . 14 0. c. 139. 


-S. 55. 

Caveat Emptor. 

Contract to the contrary. 

Covenant for title. 

Disclosure of defect. 

Execution of conveyance. 

Production of title deeds. 

Purchase money left with vendee. 

Relief against forfeiture. 

Right to possession. 

Sale subject to incumbrances. 

Vendee's charge, 

Vendor's lien. 

Miscellaneous. 

Caveat Emptor. 

■S bb (2)—Caveat emptor— Applicability 
in the Punjab. 

Though the T. F. Act does noi extend to the 
Punjab, the provisions thereof are gecerally ap¬ 
plied to decisions there. The rule of caveat 
emptor has became obsolete and where the sale 
has failed on account of delect in title, the 
sale price must be returned even in the absence 
of a covenant guaranteeing title. (Martineau and 
Zafar Alt, 7/.) Kanshi Ram v. Jaimal Singh. 

1923 Lab. 690. 

-S. 55 (1) (a) and (2)— Caveat emptor — 

Contract to the contrary—Auction sale — Notifica¬ 
tion of conditions of sale. 

Where the conditions of an auction sale were 
duly printed and published and the would-be pur¬ 
chasers were distinctly told to satisfy themselves 
as 10 the nature of the property sold there is a 
“Contract to the contrary” and the principles of 
S. 55 of the T. P. Act regarding the existence of 
an implied covenant do not apply. If after the 
purchase it turns out that the property was sub* 
ject to incumbrances, the doctrine of caveat 
emptor applies to the case. {Broadway and Ab¬ 
dul Quadir. JJ.) Mt. Jugi.o v. Abdul Salam. 

65 I. C. 734 . 

- S. 55 (2)— Caveat emptor—Doctrine of— 

Applicability of, to India, 

The rule of caveat emptor has no application 
in India to sales by private contract, [Piggott, 
J. C. and Lindsay, A, J. C.) Bru Mohan Lal v. 
MUNNI Bibi. 13 I. C. 803 : 14 0. C. 343. 

Contract to the contrary. 

--S. 55, cl, (4) [b]—Contract to the con¬ 
trary — Vendor's lien—Vnregistered mortgage— 
Effect of. 

The vendor of certain property took a mort¬ 
gage for the balance of the purchase money but 
the mortgage deed was not registered. Held, 
there was only a simple money bond, that there 
was no contract to the contrary within S. 55 (4) 
of the T. P. Act and that the vendor’s lien had 
not been lost. (Phillips and Rnshnan. JJ.) 

Ranganayaki Ammal V. Parthasarathy Aiyam- 
GAR. 54 I. C. 503 : iQ L. W. 650. 

--3- 1=3 (2) Contract to the contrary —- 

Scope of. 

Buyer having notice of facts indicating that the 
I seller had no power to transfer the interest pro- 
I fessed to be conveyed, does not imply a contract 
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transfer of property act (IV OF 1882). 

S. 55 - Contract to the contrary, 

to the coDUary. {Abdur Rahtm^ Sadasiva 
Aiyar and Napier, JJ.) AdikesaVAN Naidu v. 
Gl’klnatha Chetti. 40 Mad. 338 : 

(1917) M.W. N. 171 : 5 L W. 425 : 
i22 M. L. T. 300 : 39 I. C. 368 : 

32 M. L. J. 180. (F. B.) 

-S. 65 (4) (^A — Contract to the contrary — 

Vendor's hen — L^en for unpaid purchase money. 

The recital bv the vendor in the sale deed that 
he has received full consideration does not neces* 
sardy amount to eviaence of a contract iiiconsis* 
tent with llie existence of the statulory lien for 
unpaid purchase money. 25 I, C 208, Kef {Lind 
say, J. C.) Muktx Pershad:*. Abdul Razaq. 

33 1. C. 527. 

Covenant for tide. 

r 

Applicability. 

Compromise of dispute as to title. 

Continuing breach. 

Cost of litigation, 

Covenant for quiet enjoyment. 

JDehciency in ext ot. 

Eviction by paramount title*holder. 

Notice of defect. 

*’ Professes to transfer. ’ 

Refund of purchase money. 

Registered oonveyauce. 

Miscellaneous, 

Covenant for title—Applicability. 

--S, 56 (2)— Covenant for title — Applicabi¬ 
lity-Sale by guardian—Minor if bound by 
covenant in sale—Liability in damages. 

A guardian of a minor cannot personally bind 
the minor by covenants entered into on his 
behalf. The 2nd deft, as guardian sold pro* 
perties alleged to belong to the minor. 1st deft. 
The vendee was subsequently dispossessed as 
the 1st deft, had no right to the property. In a suit 
by the vendee for damages held, that tlie minor 
was not liable but that the guardian must be 
deemed to have entered into the covenani per¬ 
sonally and hence liable, 19 C. 507. Koll. I 
{Seshugiri Aiyar and Moore, JJ.) Srinivasa 
Thathacharlu V. NOOLAMMA. 11 L. W. 246 • 

65 I. C. 436 : (1920) M. W. N. 340. 

-S. 66 {2)~Covcnant for title—Applica- 

biltly—Contract of sale. 

S. 55 (2) applies not only to cases of completed 
sales but also to agreemeiUs to sell, [Abdur Ra¬ 
him, Sadasiva Atyar and Napier, JJ.) Adi- 
KESAVAN Naidu v. Gurunatha Chetty. 

40 Mad. 338 : (1917) M W. N. 171; 

5 I. W. 426 : 22 M. L. T. 300 : 
39 I. C. 368 : 32 M.L.J. 180. (F. B.). 

—-—S. 66 (2)—Coi^c/nrnt for title —ApfJica- 

biliiy—Transfer of mortgage debt. 

There is no implied covenant for title on a trans¬ 
fer of a mortgage debt as it cannot be regarded as 
a transfer of immoveable properly and no suit for 
damage for breach thereof will lie. ( 5 r»nij;u 5 a 
Aiyangar, J.) Samu Fathan v. Chidambaha Oda- 
YAn. 2 I. W. 918 : (1916) M. W. N. 7 : 

31 I. C. 179 : 20 M. L, J. 454. 


transfer OF PROPERTY ACT (IV OF 1882), 

S. 55—Covenaut for title—Covenant for quiet 

enjoyment, 

Covenant for title—Compromise of dispute as to 

title. 

-8. 56, Cl. {2)—Covenani for tillc—Com¬ 
promise of dispute us to title-Suit for damages. 

Where A, the vendor undertook lo indemnify 
B, the vendee against any loss and on a claim by 
a third person B, gave notice to A who paid no 
attention lo it and B subsequently compromised 
the suit with the claimant bv payment of a cer¬ 
tain amount and sued A for damages, held, that B 
was competent to settle the dispute and to sue A 
for damages. {Henry Richards and Banner jeejj.) 
Durga Kur V. Kali Charan. 36 All 168 : 

18 I. C. 521 : 11 A. L, J, 184. 

Covenant for title—Continuing breach. 

-S. 65 (2) —Covenant for title—Continuing 

breach—Cause of action. 

In the case of a continuing covenaot for title, 
the cause of actioo for damages for breach of the 
covenant arises when the title is finally declared 
to be in some person other than the vendor. (Ay- 
Zing and Scshagiri Aiyar, JJ.) Venkata RamaYA 
V . Lanka Ramabhahman. 

24 M. L. T. 104 : 8 I. W. 142 : 

47 I. C. 924 : 35 M. L. J. 134 

-8. 56 (2)— Covenant for tiite — Continu¬ 
ing breach — Damages—Limitation. 

The implied covenant for title under S. 55 (2) 
is broken on the date of the sale and does not 
admit of a continuing breach* 31 M, 542 ; 11 A. 
27 : 25 B. 593 Rel. But a vendee who is sub¬ 
sequently dispossessed can sue as on a failure 
of consideration. {Miller and Bakewell, JJ.) 
Kamanatha Aiyar v. Ozhaloor Pathiriserri 
Haman. 14 M. L. T. 524 ; 

(1913) M. W. N. 1029 : 21 I. C. 740 : 1 L. W. 110. 

Covenant for title—Costa of litigation. 

-6. 55 {2)^Covenant for title—Costs of 

litigation. 

Where a vendor of land covenants to in¬ 
demnify the purchaser against all losses tliat the 
latter might be put to in defending his title or 
enjoyment of the lands from adverse claims, tho 
vendor is bound to pay the purchaser not merely 
ta.xed costs as between pany and party of a suit 
in which he had to defend his title but the actual 
costs incurred by the purchaser in maintaining 
legal title provided they are not unreasonable. 
{Wallis, C. J. and Seshagiri Aiyar, J.) Vbnk.ata- 
rangiah Ai‘Pa Kao v, Varaprasada Kao. 

43 Mad. 898 : 28 M. L. T. 188 : 60 I. C. 164 ; 

39 M. L. J. 316. 

Covenant for title—Covenant for quiet enjoyment. 

-S. bb {2)—Covenant for titlc—Covena nt 

for quiet enjoymcnt—Contraci t,> the contrary to 
be clear and c.xprcss—Formal recitals—Sale by 
widow. 

The covenant for title implied under S. 55, 
Cl. (2) of the T. P. Act is not got rid of e.xccpt by 
the use of clear and unambiguous cxpreaslons 
showing that the vendor did not mean to guaran¬ 
tee that he had a good title to the property 
conveyed. 1 L. W. 8 ; 15 C. W, N. 656, Rel. The 
recital in a sale-deed of the previous transactions 
forming the links in the vendor’s chain of title 
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TRANSFER OF PROPERTY ACT {IV OF 1882), 
S. 55—Covenant for title-'Covenant for quiet 
enj oyment. 

disclosiiig a defect in title to the property convey¬ 
ed has not the effect of a contract displacing the 
ordinary covenant for title and does not defeat 
the vendee’s right on the basis of the covenants 
implied bv law. (19HJ M.VV. N. 376|: 2 L.W. 458: 
29 I. C, 747, Ref. A deed of sale recited “ you the 
(vendee) shall henceforward be enjoying the same 
hereditarily and with right of alienation by gift, 
sale or otherwise as you please removing the 
hindrances to this arising from ray agnates or 
kings 0 r neighbour. 1 shall see that the sate is 
given effect to in your favour without any obstruc¬ 
tion’’. Toe usual covenant for title in the Telugu 
country was “ free of obstruction arising from 
agnates, kings, or others,” Held, that there was 
an express covenant for title in the deed, and that 
there was also a covenant for quiet enjoyment. 
{Abdur Rahtm and JJ.) Mahomed Ali 

Sheriff Sahib v. Venkatapathi Raju. 

U L. W 537 : 39 M. L. J. 449 : 60 1. C. 235 : 

27 M. L. T. 304. 


I TRANSFER OF PROPERTY ACT {IV OF 1882), 
S. 55—Covenant for ^title—Notice of defect. 

A covenant for title is not a covenant that the 
land purported to be conveyed is of the extent 
stated in the sale-deed but a contract with the 
buyer that the interest which the seller professes 
to traosier to the buyer subsists and that he has 
power to transfer the same. A suit to recover 
compensation money for deficiency in the extent 
of the land conveyed is not a suit for damages for 
breach of a covenant for title but one for partial 
failure of consideration. A suit lies at the instance 
of the purchaser under S. 14 of the Specific Relief 
Act for specific performance of so much of the 
contract as can be performed with compensation 
in money for the deficiency. 1 he passing of a re¬ 
gular-conveyance does not bar this right of the 
purchaser. {Sadasiva . Airar and Napier, 77.) 
Janga Venkatareddi V. Jamal Ahmed Saheb. 

18 M. h. T. 364 : 29 I, C. 394 : 

(1915) M. W. N. 422 : 29 M. L. J. 122. 

Covenant for title—Eviction by paramount 

title holder. 


-^S. 55— Covenant Jor liUe — Covenant for 

quiet enjoyment^DisposseSiSion—Suit for dama¬ 
ges. 

Where a vendee is dispossessed, limitation 
runs from the date of failure in a suit for 
damages. (1921) M. W. N. 634. 

bb^Covenant for title—Covenant for 
quiet enjoyment. 

On a sale of land a covenant for quiet enjoy¬ 
ment and freedom from encumbrance should, in 
the absence of any express covenant on the point 
and independently of the T. P. Act, be held to be 
implied under English law it is always so. 

IKoival, A. 7. C.) Keshrimal v. Kadha. 

55 I. C. 162. 

Covenant for title—Deficiency in extent. 

_—S, 55 (2)— Covenant for Deficiency 

in extent. 

No action can be maintained ieithcr at Haw or 
canity for damages on account of the quantity 
or quality of the subject matter of the sale unless 
such error amounts to a breach of some contract 

or warranty or unless some fraud ;or deceit has 

been practised on the purchaser. It amounts to 
a clear case of a breach of contract of warranty if 
a vendor professes to sell under his sale deed 
land burdened only by a yearly tenancy, whereas 
it is burdened by a permanent tenancy. (Scoff. 
r 7 and BeamanJ.) Vishvanath v. Bala Kalku 
KAPrDi ^"^'"^”34 I. c. 147 : 18 Bom. L. B. 292. 

, g 55(2 )—Covenant fo*' title—Deficiency 

‘”wher”e in the case of a sale of house, there 
was a description of its boundary as well of the 
Quantity of land conveyed ; the area of *he 
housrwas found short and the buyer wanted o 
resile Uom the contract : held, the vendor plainly 

LuarlS everything set forth about the house 

^ 5 fhl onarantee vvas expressed m emphatic 
tTris a dffect of shortness is substantial and the 
Ifiointiff is iustihed in withdrawing from contraet, 

\ I N4RAIN Dass V. Jawahir Singh. 
(Campbell. J.) j 9 gg? : 50 P. L. B. 1922. 

____S ( 2 )—Covenant for litle-Deficiency 

in extent-RigMs of purchaser. 


-s. 55 {fi]—Covenant for title^Eviction 

by paramount title holder-^Contract Act ilX of 
1872), S. 73. 

A vendee evicted from a portion by a third 
person with a superior title can claim damages 
from a vendor of a specified -area of land sold 
at a certain rate with reference to the area. The 
measure ot damages is the price of the land at the 
date of the eviction. (Shadi Lai and Martineau, 
77.) Jai KishaN Das v. arya Priti Nidhi Sabha' 

58 I. C. 767 ; I Lah. 38o! 

Covenant for title—Notice of defect. 

- 8 . bb^ Covenant for title^ Notice of 

defect—Right of vendee. 

A sale deed cannot operate against a prior 
contract to sell by the vendor where the vendee 
has taken the sale with notice of the prior con¬ 
tract. The vendee can only stand in the shoes 
of the vendor and where the latter has received 
part of the purchase money the former will be 
entitled to receive only the balance on pay¬ 
ment of which he will be bound to convey the 
property to the promisee under the contract. 
{Scott, C. 7. and Heaton, J.) Gangaram Ganpati 
V, Laxaman Ganoba. 

40 Bom. 498 : 37 I. C. 360 ; 18 Bom, L. R. 456, 

- S. bb—Covenant for title—Notice of 

defect—Duties of purchaser—Inquiry of vendor's 
title. 

Vendee should not rely upon the paper-title 
disclosed by the sale deed in favour of the vendor 
but also should make inquiries of the person in 
actual possession of the property sold. If he 
does not make any inquiry of the person in pos¬ 
session he would be bound by such title as the 
said person possesses. [N. G. Chandavarkar Kt 
and Heaton, 77.) Venkappacharya Sriniva- 
sacharia V. Yamnasani Radha. 

35 Bom. L. R. 269 : 10 I, C. 817 : 13 Bom 266. 

-8, bb—Covenant for title—Notice of de¬ 
fect—Duty of: vendor. 

The purchaser is entitled to recover damages in 
spite ot his knowledge as to the defects in the title 
of the vendor, and the manager of a joint Hindu 
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TRANSFEK of property act (IV OF 1882), 

8 . 55 —Coveuant for title—Notice of defect. 

family who has agreed to sell immoveable pro¬ 
perty belonging to himself and the minor members 
ot the family, is personally liable for failure to 
perform the contract when it is found that it is 
not binding on the minors. The vendee has a 
right to gel a rclund of the earnest money paid 
by him. {Broadivciy and Abdul Qadif, JJ.) 
Lachhman Das v. Jowahir Singh. 

44 P. L. R. 1922. 

-8. 55—Covenant for title—Notice of 

defect ’Vendee knowing .the defective iitlc--Effect. 

Merc knowledge on the part of the vendee of 
the defective title of the vendor would not defeat 
the vendee’s right, which can*only be dcfc?«cd if 
the vendor indicates by clear words that he docs 
not guarantee his title to the property. The 
recital in a deed of previous transactions forming 
the links of the chain of the vendor’s title docs 
not amount to a warning to the vendee ihat his 
vendor’s title is defective. {Abdnr Rahim, O. C. 

J. and Phillips, J.) Mahammad Ali Sheriff 
BuhdhaRaju Venkatapathi Raju. 

11 L. W. 537 : 27 M. L. T. 304 : 

60 I. C. 236 : 39 M. L. J. 449. 

.—8. 56 (2) — Covenant for tiile^Nolicc of 
defect — Damages. 

A vendee’s knowledge that the vendor’s title 
was defective will not preclude him from suing 
for recovery of his purchase money if he is de¬ 
prived of the property sold (23 I. C. 570 ; 27 I.C. 
989. F.) [Ayling and Tyabji, JJ.) VellayaPPA 
Rowthen V. Bava Rowthen. 29 1. C 747. 

--—8.55(2)— Covenant for title — Notice of 

defect. 

The rule that in spite of his knowledge of a de¬ 
fect in the title of the vendor, a vendee is in case 
of dispossession is entitled to sue his vendor onthe 
implied covenant for title under S 55 (2) of T.P. 
Act, applies only to cases of conveyance of absolu¬ 
te or full title. If, howevre what is conveyed is not 
full title (as for example a sale of Karamkari te¬ 
nure whicli by its nature is inalienable) and the ve¬ 
ndee is ejected by a person with a superior title, 
the vendor cannot be made liable on anv implied 
covenantor title. {Ayling, J.) Vatakka Chathi- 
LINOATH TAVAZHI V. KAMASWAMI FATTEH. 

27 I. c. 889 ; 2 L. W. 155. 

---S. 56 (4) —Covenant for title—Notice of 

defect. 

The vendee can rely upon the covenant con¬ 
tained in the deed, and is not bound to exercise 
due diligence in discovering the facts. Merc 
knowledge or suspicion regarding (he defect in 
title docs not prevent an express;or implied 
contract from operating in the absence of con¬ 
tract to the contrary.5 (Mitlra, A.J.C,) Shaligk.vm 
V. Narayan. 4 N. L. J. 221. 

—-'S. 56 {2)—Covenant for lillc —Notice of 

defect— Remedy of vendee. 

Where a vendor sells land as belonging to him 
and his title turns out to be defective, he is liable 
in damages for breach of covenant for title, 
whether the vendee knows about the defect in 
title or not. It is only when there is a contract 


transfer of property act (IV OF 1882), 

S, 55--Covenant for title—Refund of purchaBe- 
money. 

to the contrary that the implied covenant does 
not apply *10 M. 338 Ref. {Mittra, A. J. C.) 

SllALIGRAM SADASHEO r>ANDE V. NARAIN. 

45 1. C. 669. 

Covenant for title—“Professes to transfer." 

-S. 55 (2J— Covenant for title ^'Professes 

to transfer". 

When the interest which a seller “professed” 
to transfer was not larger than what he actually 
possessed, he is not liable for any breach of 
covenant for title, Aiyar and Moore 

JJ.) Vataka CHATHILINGATH V. Ramaswami 
Patter. 32 1.1C. 984. 

-S. 55 (2)— Covenant for title — "Professes 

to transfer". 

Where a person transfers immoveable property 
or makes a sale of goods, he thereby, though he 
may be a minor, represents to the purchaser that 
he has authority to transfer or sell ; the vendor is 
deemed to positively assert his power to transfer 
in the former case under S. 56 of the T. P. 
Act. {Crouch and Hayward, A, J. Gs.) Sobhanna 

I POHUMAL V. BACHAL. , 

34 I. G. 890 ; 9 S. L. B. 214, 

Covenant for title—Refund of purchase-money. 

-—Ss. 55 (1) (g) (2)— Covenant for title — 

Refund of purchase money—Sale of property free 
from tncumbranoes—Moneys paid to discharge 
nioftgages or to avoid €.xecution sale—Right to be 
repaid. 

Where properties are sold free from incum¬ 
brances and the purchaser pays off mortgages on 
the property or pays off decrees obtained on those 
mortgages, he is entitled to a refund from the 
purchaser <'f those moneys spent by him to clear 
his title. {Lord Buonniaster.) Nathu Khan v. 
Thakur Buktonath Singh. 42 M. L. J. 444 ; 
23 C.W. N. 514: L. R 3 P. C. 82 : 20 A. L. J. 301 : 

24 Bom. L. R. 571 : 15 L, W. 635 : 
(1922) M. W. N. 323 : 35 C. L. J. 417 : 

1922 P. C. 176. 

-S. 65 (1) (g)— Covenant for title — Refund 

of purchase money—Vendee paying off cneum^ 
bra nces — Effect. 

Where tiie vendor intended to sell and the 
vendee intended to buy a thing different from 
what, as a matter ot fact, was sold and bought 
under S. 55 ( 1 ) (g), it is the dutyjof the vendor to 
pay off all encumbrances unless the vendee had 
agreed to do so. If, as a matter of fact, an en¬ 
cumbrance which ought to have been paid off by 
the vendor undor S. 55 of the Transfer of Pro¬ 
perty Act was paid off by the vendee, under the 
provisions of S, 69 of tlie Contract Act, the vendor 
would be liable to repay, (1922) V, C. 170: 6 Bom. 
L.R.832: 30 All. 172 followed. iWalshand 

Ryves, JJ.) Ram Gopal v, Thakuk Bakhtawar 
Singh. 1922 All. 508. 

-S 55—-Coz-t'inuii for title—Refund of 

purchase money—Suit for return of earnest 
money — Charge. 

Where defendant having failed to perform hia 
part of a contract to sell, the plaintiff is entitled 
for gelling back his purchase money and to a 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 55—Covenant for title—Refund of purchase- 
money* 

charge on the property (or the amount. {Shah, 
A, C. J. and Crump, J.) Karsandas Purushot- 
TAMDAS V. Gopaldas. 25 Bom. L. R. 1144: 

1924 B. 282. 

-S, 55 (2)— Covenant for title—Refund 

of purchase money — Condition for return of 
earnest money on non-approval of title by pur¬ 
chaser's solicitor. 

Where an agreement for purchase and sale 
contained a condition for the return of the earnest 
money on the vendor’s title not being approved 
by the vendee’solicitor held, that the vendee was 
entitled to get back the earnest money and his 
solicitor’s costs if the solicitor on reasonable 

grounds disapproved of the title. {Choudhuri^ J.) 
W. P. ABRO V. PRAMOTHONATH. 

24 I. C. 452 : 18 C. W. N. 568. 


—3.55(2) —Covenant for title—Refund of 
purchase money— Attachment of property by 
third party—Claim by purchaser — Dismissal — 
Suit for purchase money. 

A vendor agreed to refund the purchase- 
money with interest in case the vendee was dis¬ 
possessed. A third patty attached the property 
In execution of a money-decree obtained against 
the vendor. The purchaser laid a claim which 
was dismissed. Without suing to establish his 
litle he sued the vendor to recover the purchase- 
money. Held, that the condition provided for in 
the deed did not arise and the suit should be 
dismissed. {Stephen and Richardson, J).) Tas- 

SADUK Hossain Khan v, Abtab Hossain Khan. 
^ ^ 15 I. C. 334. 

_S. bb—Covenant for title— Refund of 

larnest money—No interest can be claimed on. 

If a contract of sale cannot be carried out for 
want of defect in title of the vendor, the earnest 
money can be recovered but no interest can be 
illowed The knowledge of the purchaser of 
mch defect makes no difference. {Broadway and 

_8 55 {2)—Covenant for title—Refund of 

Purchase 'money—Failure of consideration—In- 

OnVailure of consideration, return of the pur- 
ch? ;-m^ be claimed with interest. If the 
pays off an adverse claimant and retains the 
Property even then he can sue for return of the 
^nrchase-money. {Wallis, C. J. and Ayltng, J.) 

IVRVANULACHARIAR ARAMANAI 

S. 55 ( 1 ) and { 2 )—Covenant for title—Re¬ 
fund of purchase money—Snii for, ^ 

If ill a suit brought by a third party against a 
./f^ndor and vendee of immoveable property the 
former admitted the claimant’s title and the suit 
ZTZcreed, he cannot in a subsequent sui for 

^ ^overy of the purchase money paid t j him 

vendee, plead that the former suit was 
Iv decided. In such a case there ii> a fai 
E consideration for the contract of sale with- 
V fault on the part of the purchaser 
;ndor is liable to refund. Per Imam, J. . | 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

S 55—Covenant for title—Miacellaneous. 

The expression of “ pak saf " means a flawless 
title ; 15 C. W N. 655 Ref. {Roe and Imam, JJ.) 
Bhattu Ram v. Ganga Prasad Gope. 

47 I. C. 37 : 3 Pat. L. J. 368. 

Covenant for title—Registered Conveyance. 

-S. 55 (2)— Covenant for title — Registered 

conveyance. 

Under S. 5r> (2), T. P. Act, there is an implied 
covenant for title and possession in all register¬ 
ed conveyances, on a breach of which damages 
can be cl.iimed under Art. 116, Lim. Act. {Chow- 
dhury. J.) Kanok Dasi v, Sribaki Goswami. 

52 I. C. 269. 

- 8 . 55 ( 2 )— Covenant for title — Registered 

conveyance. 

In all registered conveyances after the passing 
of the T. P. Act a covenant for title under S. 55 
(2) is implied. {Sadasiva Aiyar and Napier, J},) 
Arunachala Aiyar v. Ramaswami Aiyar. 

38 Mad. 1171 : 1 L. W. 849 : 27 M. L. J. 517 : 

25 I. C. 618 : 16 M. L. T. 397. 

"■ S. 55 (2)— Covenant for title—Registered 
conveyance. 

When there is no express covenant to the con¬ 
trary the staiutory guarantee for good title is al¬ 
ways implied in every sale under S. 5S of the Act 
and discovery of defects in title does not extin¬ 
guish the purchaser’s right to be indemnified. 
{Seshagiri Aiyar, 7.) Subbaraya Reddiar v. 
Rajagopala Reddiar. 38 Mad. 887 : 

15 M. L. T. 240 : 23 I. C. 570 : 

(1914) M. W. N. 376. 

-S. 55 {2)—Covenant for title—Registered 

conveya nee. 

S. 55 (2) imports a covenant for title in every 
case of a transfer. {Sadasiva Aiyar, 7.) Ragava 
Aiyangar V. Samachariar. 

(1914) M. W. N. 57 : 22 I. C. 42 : 1 L. W. 8 , 

Covenant for title—Miscellaneous. 

-S. 56 -Covenant for title — Contract of 

sale—Want of marketable title — Breach 

Damages, 

In an ordinary contract for the purchase and 
sale of land where the vendor contracts to make 
out a marketable title the Court may find an imp¬ 
lied agreement that, without any fault on the part 
of the vendor, if he was not able to make out a 
marketable title, the bargain will be off and that 
the vendor would have only to pay the purcha¬ 
ser’s cost of the agreement and the inspection of 
the title-deeds. However if the vendor is found 
to be guilty of default of a deliberate nature in 
breaking the contract the damages will be calcu¬ 
lated on a higher scale the measure of which will 
be the difference between the contract price and 
the market price on the date of the breach. {Mac- 
leod, C.J. and Shah, J.) Vallabhdas v. Nagar- 
das. 23 Bom. L. R. 1213, 

-S. 55—Covenant for title—Implication. 

Even where there is no express covenant for ti¬ 
tle in a contract of sale. S. 55 (2), T. P. Act 
implies one and can be based thereon a suit for 
damages. {Saftderson, C» 7. and Richardson J ) 
INJAD Ali V. Mohini Chandra Adhikari. 

27 C. W. N. 1025 : 1924 Cal. 148. 
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TRANSFEE OF PROPERTY ACT (IV OF 1882), 

S. 55 — Covenant for title—Miscellaneous 

-S 65 —Corcuanl for title—Vendee's 

title tf affected by belief of vendor. 

The title of the vendee cannot in arjy way be 
affected by the belief of his vendor as to the 
source of his title. The vendee's title is good if 
that of his vendor is good whatever be the source 
from which his title had been derived. {Mookerjee 
ami Beachcroft, JJ.) Bepin Behari v. Panch.a- 
NAN BHATTACltARYA. 24 I. C. 2G2. I 

-S 65 (1) (b)— Covenant foi title -Breach ' 

--Damages 

Where the 1st deft, purchased certain specific 
land from a co-parcener of a joint Hindu family 
and pending a suit by the other co-parceners for 
a partition, sold the same to the plff. and the plff. 
sued the deft, for the recovery of die property 
allotted to the latier's vendor in lieu of the land 
sold by him, or. in the alternative, for damages. 
Held, that though the 1st deft, may be entitled to 
whatever was substituted by the de''aee for parti¬ 
tion of the land the plff. could not claim any such 
equity against the 1 st deft but was only entitled 
for breach of warranty of tide to damages assessed 
at the enhanced value of the land. [Abdnr Rahim 
and Oldfield, JJ.) Dhada Sahib v. Mahomed 
S ui.TAN Sahib. (1920) M. W. N. 710 t 

12 L. W. 603 : 89 I, C. 311 : 44 M 167t 

39 M. L. J. 706. 

-3. 55 (4i {h)—Covenant for title —Ven- 

dor without title at the lime of completing the 
agreement. 

If the vendor of any particular property has no 
title to convey the land, on the date wlien the pur 
chaser has agreed to pay the balance of the pur¬ 
chase money, the purchaser is not bound to tend¬ 
er the balance and he is also entitled to treat the 
contract as at an end. [Tivomcy. J.) Cohen 
V. Mo B\ Chit. 14 I, C. 811 : 6 Bur. L. T. 45. 

-3.55— Covenant for title—Ti tie to pro¬ 
perty—Doubts of vendee. 

In the case of a purchaser wliile he is not on 
the one band at liberty to raise doubts which are 
not rational, he cannot be comoclled on the other 
hand to take a title which will e.xpose him to liti¬ 
gation or hazard. The question whether the 
doubt IS reasonable must be determined on the 
facts of each case. {Madgavkar, A. J. C.) 
Khemchand Ratanchand t/. Dhai.omal. 

15 S. L. K. 180 : 1922 Sind 33. 

Diaclosure of Defect. 

-S. 58 (1) (a)—Di.^c/o.SHrc of defect—Fai¬ 
lure — Effect. 

If a seller docs not disclose to his buyer any 
material of which he is aware but ot which the 
buyer is not aware, it amounts to Iraud. But if 
he had no knowledge of it himself, the position is 
different. [Sanderson, C. J. and Richardson, J.) 
Nursing Dass Kothari v. Chitoo Lall Mis- 
ser. 50 Cal. 615 : 1923 Cal. 641. 

-S. 66 (1) [h) —Disclosure of defect—Proof 

of title — Abstract. 

Where the cond'linns of sale mentioned an ab¬ 
stract of documents of title, and commenced with 
an indemnity i)ond and did not disclose a perma¬ 
nent lease, that the document of title with 
which the abstract commenced must be one wliicb 
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3. 55—Execution of conveyance. * 

is a proper root of title, that the indemnity bond 
was in no sense a root of the title that the per¬ 
manent lease ought to have been expressed in the 
abstract and that the purchaser was not bound to 
accept such a title. (Fletcher, /.) Jogemaya 
Dasee V. Akhoy Coomar Das. 18 I. C. 954 : 

40 Cal. 140. 

-S. 65 (1)— Disclosure of defect — Know¬ 
ledge of purchaser —If can be imputed. 

Under Indian Statute Law, the question of 
knowledge ot the purchaser does not affect his 
rights to be indemnified ; in the case ot a con¬ 
veyance. prima facie, unimpeachable, a know¬ 
ledge of defects in title cannot be imputed to the 
purchaser because, he was aware of a release 
deed which, wlicn legally construed, would throw 
a cloud on the vendor's title. (Seshagiri Aiyar, 
J.) SUBBARAYA RedDIAR V. RaJAGOPALA 
Rkddiar. 38 Mad. 887 : 15 M. L. T. 240 : 

23 I. C. 570 : (1914) M. W. N. 370. 

-S. 55 (1) (a)— Disclosure of defect — Dama¬ 
ges for failure to disclose detect. 

The defect in the title is a material defect 
under S. 55 (U , and where such defect not ap¬ 
parent and very difficult to be discovered with 
ordinary care is not disclosed by the seller, he 
commits fraud and is liable to pay damages to 
the buyer, in the form of return of purchase 
money. (Jwala Prasad, J,) Sheo Ram Mahoton 
V. Tiiakur Mahto. 58 T. C. 529. 

-S. 55 (a). (5) and (6 )—Disclosure of defect 

—Effect of exisfenoe of defect—Remedy of pur¬ 
chaser . 

\ purchaser is not entitled, in case of existence 
of undisclosed encumbrances, to avoid the cont¬ 
ract, but can retain purchase money. (Foxe, C, J, 
and Twoniev, J.) Maung To Te v. MaUNG Shwe 
Ko. 35 I. C. 373 : 10 Bur. L. T, 35. 

Execution of Conveyanue. 

-S. 55 (1) (d) — Execution of conveyance — 

Duty of purchaser to tender conveyance before 
obtaining the tillc dccds. 

It is the duty of the purchaser to tender a con¬ 
veyance to the vendor for execution as required 
by S. 55 (1) (^f) of the T. B. Act, and until such 
tender is made or waived the purchaser has no 
right to obtain the title-deeds. (ViSiroKri/ Hal¬ 
dane) Ma Hnit V. Maung Po Pu. 31 C.L J. 87 : 

11 L. W. 253 ; (1920) M. W. N. 176 : 

27 M. L. T. 139 : 65 I. C. 791. 

2 U. P. L. R. 43 (P. C,| 

■-3. 55— E.x’ccution of l(>nt'e^uuc^— Agree¬ 

ment to sell—Co-sharer—Right to get a convey^ 
ance. 

Where a co-sharer in certain properly has ag¬ 
reed to sell certain property it is open to the ven¬ 
dee to insist on his executing a conveyance of 
such interest as he has in the property at least in 
cases where it is not proved that the co-sharer 
has no sort of a title to the property. (Hduart, /.) 
Saktoo Mal V. Gopal Chand. 

4 U. P. L. R. tA) 5 : 1922 All. 439- 

-S. 56— Execution of conveyance — Suit 

for—Alternative prayer for possession — Subse¬ 
quent vendeee necessary party. 
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TEANSFEB OF FBOFEBTY ACT (IV OF 1882). 

S. 66—Execution of conveyance. 

Plfl. sued for possession on declaration of title 
with an alternative prayer for .‘speciBc perform¬ 
ance of a contract of sale. He impleaded the ori¬ 
ginal owners of the property as well as a subse¬ 
quent vendee of tl^e same. Held, that the plff. could 
not compel registration of the sale deed without 
following the procedure prescribed by S. 77 of 
the Regn. Act. The execution of the conveyance 
not followed by registration could not be regard¬ 
ed as iulfilment of the contract. The plff. was 
therefore entitled to proceed against his vendors 
to compel them to fulfil the contract. The subse¬ 
quent vendee from the owners ofjthe property was 
also a proper and necessary party. {Mookerjee and 
Beachcroft , JJ ) Nasiruddin Midda v. Sidhoo 


TEANSFEB OF PEOPEETY ACT (IV OF 1882). 
S. 55—Production of title-deeds. 

binding sale-deed. 6 Mad, 641 Diss. 20 Mad. 19. 

I 20 Mad, 250 ; 12 C L, J. 454 Kef, {Robinson, 

I C. J. and Duckworth, J.) Santhayi Ammal v. 
M. K. Mahomed. 65 I. C. 405 : H L. B. E. 94, 

I 

i-8. 55 —Execution of conveyance—Duty of 

vendor—Sale of immoveable property — Com- 
\ plete title”—Registered conveyance. 

Once there is an agreement to sell immoveable 
property to which S. 54 applies and the vendee 
has done his part of paying the purchase-money, 
the vendor is bound to do everything necessary to 
complete the title of the vendee including a regis¬ 
tered deed of conveyance. [Mating Kin, J.) Mya 
Bevin V. Maung Kya Zan. 33 I. C. 761. 


Mia. 


44 I. C. 361 : 27 C. L. J. 538. 


___ S. 55 (1) (d)— Execution of conveyance — 

Non-registration owing to default of vendee — 
Right to demand subsequent conveyance, 

Where a sale deed is executed and delivered 
to the vendee but is not registered owing to his 

default in the payment of the purchase-money. 
Held, the vendee having failed to take advantage 
of the provisions of Ss. 32 and 36 of the Regis¬ 
tration Act to enforce compulsory registration, it 
was not open to him to read into the sale an en¬ 
forceable agreement lo sell which was supersed¬ 
ed by the conveyaixe itself. 16 Mad. 341 Foil.; 12 
C. L. J. 464 not Foil. [Oldfield and Seshagiri 

Aivar ']] 1 THAYAPAMMAL LAKSHMI AMMAL. 
Aiyar, jj., ^ ^ ^ ^ ^ ^ . 

12 L. W. 161 : (1920) M. W. N- 457 : 43 M. 822. 
__ S. 55 (1) [di)—Execution of conveyance — 

^^l*teTdoTis under no obligation to register the 
document he has given. [Spencer and Coutts 
T^ntf£r JJ) MaNIYAM Kuppanna V. Kuppanna 

GOUN^N 29 I. C. 195 : (1916) M. W. N. 319. 

__s 65(1) [6)—Execution of conveyance— 

nefault—Vendor and purchaser-Evidence of. 

Failure on the part ot the vendee to tender the 
expenses of sale and Registration having under- 
to do so IS clear evidence of default. 
Ifadas.va Aiyar and Napier. JJ.) Mulpufi 

_s 55 {11 [A)—Execution of conveyance— 

J * ,,tnrt<faf/e — Registration—Pronote tn 
lonsdZaion ofuLegistered transferred moft- 

Uansfer of a 

be in ^consideration of the transfer of 

thai a registered, is without consider- 

cTtTV .. KAS.VARI SOMASd^OAFA.^ ^ ^ ^ 

(1911) 2 M. W. N. 47. 

_56 ID, cl. (d)-E^ecution of conveyance 

^Delivery of ^Tut; oMhZsellef to 

execute „ reason, he executes an in- 

Si??"." s 10' •“ 

Q D—VoL. Iv llo 


-S. db^Execution of conveyance—• Ven¬ 
dor's duty. 

The vendor must do all things necessary to 
complete the vendee's title and registration if it 
is compulsory [Maung Kin^ J.) Maung Ne Dun 
V. Male. 32 I. C. 673 : 9 Bur. L. T. 86 . 

Production of title-deeds. 

-S. 55 (1) (b), (2) and (3)— Production of 

title-deeds—Marketable title free from defects — 
Recitals tn deeds—Discharge of mortgage — Re¬ 
fund of deposit. 

Where a vendor agreed to deduce “ a market¬ 
able title free from all reasonable doubts" it was 
found that the properly was hypothecated more 
than 20 years before the contract by a registered 
deed in favour of two persons. The vendor pro¬ 
duced a registered release executed by one only 
of the joint mortgagees but reciting that the other 
mortgagee was dead and that the executant was his 
heir and that the mortgage had been redeensed.The 
vendor did not produce one of the title-deeds 
deposited with the mortgagees. Held, that the 
agreement as to title bad not been complied with 
and the purchaser was entitled to a refund of the 
deposit with interest thereon. The recitals in the 
release deed were not evidence against the joint 
mortgagee or his heir. The existence of a custom 
of conveyancers to provide in contracts of sale and 
purchase that recital in deeds of a certain age (the 
period in England being 20 years before the con¬ 
tract) shall be sufficient to satisfy a purchaser of 
the truth of the fact recited is material whenever 
a purchaser is bound to accept a marketable title; 
for, the insertion of a usual conditional clause in 
a contract of resale would not be depreciatory. 
The recitals in the release deed in question being 
only 10 years old, such a condition would be de¬ 
preciatory. [Lord Parker.) Shrinivasdas Bauni 
V, Meheshai. 41 Bom, SqO : 21 M, L. T. 286 * 

32 M. L. J. 176 : 19 Bom. L. E. 151 • 
(1917) M. W. N. 258 : 21 C. W. N, 568 : 

35 C. L, J. 311 : 39 I. C. 627 : 

44 I. A. 36. (P. C.). 

-S. 55 (1) [h)—Production of title deeds 

—'On his request.' 

The words ‘ on his request’ in S. 55 (1) (b) 
make it, the duty of the seller to produce his do¬ 
cuments of title for examination by the buyer only 
when the latter ask for them ; if the buyer does 
not ask for them within the time fixed for the 
completion of the contract, he is not excused from 
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TRANSFER OF PROPERTY ACT (IV OP 1882), 
S. 65—Purcbase-mosey left with Tendee. 

the coDsequcQcea of his failure, though the plff. 
does not offer to show the title-deeds. {Fox C. J. 
and Twomey, /•) Maung Po Te v. MaUNG Swe 
Ko. 85 I, C. 373 : 10 Bur. L. T. 36 

Purcbas^-moasy hft with vendee. > 

——8. 55— Purchase-mon^.y left with vended 
—Prior mortgage — Pre-emption—Charge against 
vendee and pre-rmptor. 

Where the vendor left a part of the consideration 
with the vendee to pay off a prior mortgage but 
the mortgage was not paid off and a third per¬ 
son pre-empted the property without paying the 
prior morigage, the vendor can sue to recover the 
money to be paid by sale of the property, As the 
vendee and pre-emptor had notice o( the mort¬ 
gage, they got the property subject to the mort¬ 
gagee’s lien. (Walsh and Ryves, JJ.) K\manaNd 
Bharati V. Sheo Das, 43 All. 314: 60 I. C. 933 : 

19 A. L. J. 58. 

—-S. 56 (1) (j) and (4)— Purchase-money left 

with vendee — Payment of debt—Remission — 
Vendor's right. 

Where a portion of the purchase money for a sale 
is left with the vendee for payment to a creditor 
who, at the time of payment, remitted a portion 
of the debt, the vendor could recover it from the 
vendee. 31 A. 583 (p. C.) Dist. (Knox and 
Rafique, JJ,) Kam Ratan Lal v. Abdul Wahid 
Khan. 18 I. C. 603. 

S 56 ( 8 ) (b)— Purohase-money left with 
vendee—Payment to a prior mortgagee — Redemp¬ 
tion. 

Where the consideration for sale is left in the 
hands of a purchaser for payment to a prior 
mortgagee, the purchaser is not bound to redeem 
the raorcgage il the amount due under it is in 
excess of toai deposited willi him. 21 A. ‘333 
Foil. (Chamier and Uaiique, JJ.) Badri Das v. 
Jiwanlal. 18 I C. 854 : 10 A. L. J. 480. 

3. 55 ( 6 ) (b) —P«rc/i left with 

vendee—Vendee directed to pay a mortgagee of 
vendor —Snif and decree against vendor by mort¬ 
gagee—Suit against vendee before payment of 
decretal amount. 

Where on a sale of property the vendee was 
directed to pay a mortgagee of the vendor on 
some other properties and the latter, on default of 
the vendee to pay, had a decree passed against 
him on ibe mortgage, held, that the vendor could 
maintain a suit against the vendee for breach of 
covenant even before paying the decretal amount 
to the mortgagee. 23 M. 441; (1901) A. W N. 14 
Kel. on. (Karamat Husain and Tudball, JJ.) 
Raghudar Rai V. Jaji Rai. 14 I, C. 244 : 

34 All. 439: 9 A. L J 634. 

- 8 . 66 (4) (b|— Purchase-money left teith 

vendee—Right of vendor to sue for. 

Where a vendor merely directed the purchaser 
to pay the sale consideration to his creditors but 
there was no compleled agreement between the 
purchaser and the vendor’s creditor for substitu¬ 
tion of the liability, the vendor does not lose his 
right to enforce the lien against the purchaser. 
{Spencer and Kumaraswamt Sastriy Jl.) Thyaga- 
RAJA Mudaliar V, Skshappier. 10 L. W. 618 : 

641. C. 468 : 87 H. L. T. 94. 
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8. 66—Right to poisesilon. 

-8.65(6) {h)—Purchase-money left with 

vendee—Payment debts of vendor—Default- 
Damages. 

Where on a sale of land a portion of the pur¬ 
chase-money is left with the vendee on the under¬ 
standing that he was to pay certain debts of the 
vendor and the vendee also agreed to compensate 
the vendor in case of bis default in paying the 
amounts, the vendor is entitled to sue ihe vendee 
on a breach of the covenant without proof of ac¬ 
tual loss sustained by him (vendor) by such 
breach. (Abdur Rahim and Seskagirt Aiyat\ JJ.) 
Komu Kutti V. Komar Menon. 

24 M. L. T. 260 : 49 I. C. 313 ; 35 M. L. J. 692. 

8 . 56 ( 6 ) (g)— Purchase-money left with 
vendee—Redemption of mortgage — Damages. 

Where the vendor promised to pay off the 
mortgage on the property but failed and long 
atterwards the mortgagee recovered from ihe 
vendee a sum in excess of the promised amount 
held in a suit by the vendee for reimbursement, 
that he was entitled only to the money which 
might have been due in excess at the time of the 
sale. 21 A. 223 P. C.; 15 I. C. 854 Dist. {Lindsay, 
J.C.) Mazhar Ali Khan v. Ali Ashgar. 

40 I.C. 361 : 4 0. L. J.321. 

-Ss, 56 and lOO—Purchase-money left 

with vendee. 

Money left in the hands of a vendee to pay off 
an incumbrance on the property does not become 
a charge on the property. (Lirtffsdy, J.c] Mukta 
Pershad V. Abdul Razaq. 33 1 . c. 627. 

Relief against forfeiture. 

-S. bb—Relief against forfeiture —Vendor 

and purchaser—Agreement to sell—Payment to 
seller—Payment by instalment—Forfeiture on 
default — Penalty-Specific performance, suit for, 
maintainability of. 

An agreement to sell provided that payment be 
made by instalments and on default the contract 
be forfeited and determined at the option of the 
vendor, time being agreed to be the essence of 
the contract. On default being made, the vendor 
by notice cancelled the contract. The purchaser 
sued thereupon for specific performance and re¬ 
lief from forfeiture held that specific performance 
cannot be decreed but that the stipulation for 
torfeiture. being a penalty, should be relieved 
against. (Viscount Haldane.) Stbbdman r» 
Drinkle. 33 I C. 323 : 85 L. J. P. C. 79 (P. C.) 

Right to possession. 

-- S. 66 (1) (f) — Right to possession — Joint 

sale—Consideration paid 6.v one—Rt ght of other 
vendee. 

Where immoveable property is purchased by 
two persons jointly but one of thorn alone pays 
the consideration and lakes possession of the pro¬ 
perty and the vendee sues for p:>sse$sion. it was 
held that the suit for possession ought to be 
decreed on the consideration of the plff. paying 
his share of the consideration money as the 
ownership in the property vested in both the 

vendees as soon as the sale was completed. 50 
A. 125: 11 A. 244 Foil. {Banerji. /.) Parao r. 

JAOANNATH. 15 \ 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 66—Vendee's charge. 


- — ■’■8. 55 (1) (f) —Right to possession — Stipu¬ 
lation as to non-liability of vendor for failure to 
secure possession. 

Where in a speculative purchase there is a sti¬ 
pulation that ihe vendor shall not be liable if the 
purchaser was dispossessed by third persons, and 
the purchaser is not able to get possession the 
stipulation holds good and the purchaser cannot 
get a refund of the purchase-money. (Walmsley 
and Panton^ JJ.) Indra NaRayan Das v. Badan 
Chandra Das. 47 I. c. 340. 


S. 55 (1) (f) —Right to possession. 


As right to possession of property sold passes 
to the vendee even though a part of the consi¬ 
deration has not been paid, a vendor who sets up 
that the intention of the parties was that owner¬ 
ship should not pass till the entire consideration 
was paid, has himself to prove it. {Chitty and 
Walmsley, JJ.) Jogendra Narain Roy v. Man- 
MATHA Nath. 34 I. C, 106. 

S. 65 (1) (f) —Right to possession — Ven¬ 


dor, tf can transfer better title than he has. 

A vendor cannot transfer a better title to the 
vendee than he himself has, and when the vendor 
is out of possession at the time of the sale the 
vendee must bring his suit for possession within 
the same period as would be allowed to his 
vendor. 3 W. R. 176 Rel. on. (Mookerji and 
Beachcroft. JJ.) Abbas Dhali v. Masabdi Kari- 
KAR. 24 I. C. 216. 

_S. 55— Right to possession. 

Per Venkatasubba Rao, J. —In every contract 
of sale unless the contrary appears, it is implied 
that the vendor agrees to give possession ot the 
property to the purchaser, in addition to execu¬ 
ting a conveyance in his favour. {Krishnan and 
Venkatasubba Rao.JJ) Sundara Ramanujam 
NAIDU V. SIVALINGAM PiLLAI. 45 M L. J. 431. 
18 L. w. 333 ; 47 Mad. 150 : 1924 Mad. 360. 

____S. 66 {{)—Right to possession^Duiy 

of vendor. . 

Spencer, J.—n is the duty of the seller to 

secure his purchaser in quiet and peaceful enjoy¬ 
ment of the property sold, the signing of 

the sale deed does not discharge this obligation 

which continues till the purchaser gets an inde¬ 
feasible title to the property. {Spencer and 
7/.) Maniyam Kuppanna Kuppanna 
Goun^N. 29 l.C. 195 : (1915) M. W. N. 319. 
_ _Ss. 55 (1) (fj and 5 {h)—Right to posses- 

sion—Suit for possession by vendee—Conditional 

‘^InTsuit by a vendee for possession of property 
Jrchaseditis competent to the Court to pass 
a decree conditional on his paying the balance of 
.^hasu-money. (Oldfield and Tyabji, JJ.) 

_ 8 ^ 56 (1) {t)^Right to Possession — 

to Hive possession to vendee. 

^ 0^1 he vendor's failure to give possession he 
. ? M tn return to the vendee the purchase- 
IT (Sadasiva Aiyar. J.) Rag*va 

“Heurl W* I. C. 42. X L. W. 3. 


-S. 55— Right to possession. 

A purchaser suing for damages for failing to 
give possession of a part of the land sold to him 
has to prove that he was not put in possession of 
such portion of the land, but he need not prove 
who was in possession of it, {Benson and Sun¬ 
dara Aiyar, JJ.) Tavala Nageswara Row v. 
Saripalli Sambasiva Row. 11 I C 837 • 

(1911) 1. M, W. N. 361.’ 

; 55 (1) (f )—Right to possession. 

It is the duty of the vendor, holding himself 
out as such to ascertain that the subject-matter 
exists. He must give physical possession to the 
buyer especially when the identification of the 
properly is difficult. {Chapman and Atkinson, 
JJ.) Darpan Koer V. Kedar Nath. 

1 Fat. L. J. 140: 36 I. C. 539 (2): 2 Fat. L. W. 889. 

Sale subject to Incumbrances. 

S. 56 ( 6 ) (d)— Sale subject to incumbrance 
— Vendee's right to contest. 

A vendee of mortgaged property subject to the 
mortgage can contest its legality when sued 
against upon the mortgage bond. {Mookerjee 
and Beachcroft, JJ.) Achyutanunda Bhatta- 
CHARYA V, Ram Nath Bhattacharya. 

21 l.C. 79 : 18 C. L. J. 354, 

55 (5) (d)— Sale subject to encum - 

brattce—Notice to encumbrancer. 

The law does not insist—that the purchaser of 
property which is subject to a mortgage to give 
notice of his purchase to the mortgagee. {Lind¬ 
say, J. C.) Sheo Pershad V. Bisishan Nath. 

19 0. C. 12 : 34 I, C. 266 : 3 0. L, J. 129. 
-8. 66 —Sale subject to encumbrance. 

When the property sold is encumbered the 
purchaser must satisfy the encumbrance although 
the property is sold subject to no encumbrance 
(Stuart, A. J. C.) Gurcharan Prasad v 
Bachni. 30 I. C. 238 : 3 0. L. J. 226! 

Vendee’s Charge. 

- 8 . 55 ( 6 ) {h)^Vendee’s charge when com¬ 
mences. 

The purchaser’s lien comes into existence as 
soon as the purchase-money or a part of it is 
paid. (1864) 10 H. L. 672 : 23 B. 56 Rel. (Mittra 
Offg. A. J. C.) Kesar V. Munna. 

39 I. c. 50 : 13 N. L. B. 19. 

-S. 55 ( 6 ) (b)— Vendee's charge — Money 

paid by promisee under contract of sale-^Sub- 
sequent registered conveyance to third parly. 

A purchaser of immoveable property in the 
possession of a third person is presumed to have 
notice of the title of such third person. If the 
possession to such third persons was given on 
condition that the vendors were to give them a 
registered deed of sale for money paid on their 
account before giving possession, the persons in 
possession would have charge under S 55 ( 6 ) ( 6 ) 
on the amount paid and also on the interest there 
on at 6 per cent. 28 B. 466 Foil. iMaune Kin J ) 
Maung Bo V. Maung Tun Byu. * 

33 l.C. 121. 

- 8.65(6) {\>) —Vendee's charge—Sale in¬ 
valid. 
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S 65—Vendor a lien 

* hour'll a sale may be invalid for want of 
rei»istralion a vendee who has paid the purchase 
money and is in possessiou under the contract 
ot sale has a charge on the property for the 
amount advanced by him as purchase money and 
tor ititerest thereon. {Ormond^ 7.) MaUng Po 
Maung V. Maung Kaing. 7 Bur. L T. 86 : 

24 1. C. 57 : 7 L. B. R. 262. 

Vendor’s lien. 

-8. 65 (4) (b) — Vendor's lien—Interest on 

unpaid purchase-money. 

In the absence oi an express or implied con¬ 
tract to the contrary, the date when one enters into 
possession ( f the property of anotlicr is the pro¬ 
per date from which interest on the unpaid 
price should run. On the one hand the new 
owner has possessit-n, use and fruits , on the 
other, the former owner, parting with these has 
interest on the price 12 Vcs. 25; B H. L. C. 565. 
595. [Lord Shaw.) Katanlal Chonilal Panalal 
Municipal Commissionek, Bombay. 

43 Bom. 181 : 17 A. L. J. 1 . 29 C. L. J. 138 ; 

9 L. W 171 : 25 M. E. T. 103 : 

21 Bom. L. R. 114 : 23 C. W N 441 : 

1 U, P. L. R. (P C ) 31 : (1919) M. W. N. 321; 

48 I. C. 404 : 36 M. L. J. 1. (P. C.) 

-"S. 55 (4) (b) — Vendor’s lien — Assignment 

if valid. 

An assignment of the vendor s lien is valid. 32 
M. L. J. 347. (Sir Lawereace Jenkins.) Deonano 
Prasad v. Janki Singh. 44 Cal. 673 : 

15 A. L. J. 164 : 21 C. W. N, 473 : 

(1917) M. W. N. 254 : 26 C. L. J. 259 : 

21 M L. T. 240 ; 6 L. W. 526 : 

19 Bom. L. R. 410 : 1 Pat. L. W. 294 : 

44 I. A. 30 : 39 1. C. 846 : 

32 M. L. J. 206 (P. C.) 

-S. 65 (41 (b) — VendorH lien — Agr^etnent 

to pay balance of purchase-money by ittstahnenls 
— Vendor's charge, if abandoned. 

An agreement to pay the balance of purchase- 
money under a sale, in instalments, is by itself no 
evidence oi abandonment of the vendor’s charge 
granted by S. 5”> (4) tb) of the Act. [Tndball and 
Rofiquc, JJ.) Bashir Ahmed v. Nazir Ahmed. 

43 All. 544 : 19 A. L. J. 491 : 

63 I. C. 496 : 3 U. P. L. R. (All | 106. 

- S. 65 (4) (b)— Vendor's lien — Enforcc- 

menl against transferee. 

The vendor’s charge mentioned in S. 55 (4) 
cannot be enforced against subsequent trans¬ 
ferees for value without notice, [Richards, C, 7. 
and Rafique^ /,) GuR Dayai. Singh v. Kawam 
SINGH. 38 All, 264 ; 35 I, C. 289 . 14 A. L. J. 304. 

- S. 55 (4) (b) —Vendor's hen — Enforcea^ 

bility against pre-emptor. 

A lien under S. 55, Cl. (4) of the Act is not en¬ 
forceable against a pre-emptor of the land sold by 
the vendee. If in such a suit brought by the 
vendor, the pre-emptor is a party and docs not 
appear and a decree is passed against the pro¬ 
perty, the pre-emptor is bound by it. [Richards, 
C. J. and Tudball, J.) Mahadeo Sahu v, 
Mahipal Kai. 25 I. C. 939 : 12 A. L. J. 921. 

- S. 65 (4) (b) — Ptfiifior s tien — Whether 

enforceable against vendee's transferees. 


TRANSFER OF PROPERTY ACT (IV OF 1882); 

S. 56—Vendor’s lien. 

A vendor is entitled to recover unpaid purchase 
money either by enforcement against the vendee 
personally or by enforcement of the charge on 
tbe property sold. The latter remedy will be 
available though the former is barred by limita¬ 
tion. A charge is enforceable against the trans¬ 
ferees or heirs of the vendee but not a personal 
remedy. (30 A. 172; 7 I. C. 639 : 31 C. 67 : 7 A. 
502 Foil. {Sunder Lai, 7.) Megh Raj Vaish v. 
Abdulla Khan. 25 I C. 208 : 12 A, L J. 1034- 

-S. 55—Tenr/or’s lien—Unpaid purchase 

money—Delay in completing the sale—Interest 
—Liabiliiy for. 

Delay caused merely by tbe defect of the ven¬ 
dor's title not known to him at the dale of the 
contract especially where immediate steps are 
taken by the vendor (or remedyint? the defect does 
not exempt the purchaser from paying interest. 
{Mltlla, 7 ) SUBHADRABAI V. MaHOMED BhAI. 

25 Bom. I. R. 931 : 1924 Bom. 187. 

-S. 55 (4) (a) and (5) lb)— Vendor's lien — 

Unpaid purchasc^money—Interest — Purchaser 
taking possession of property sold—Liability to 
pay interest. 

It is a principle of equity, quite independent of 
the provisions of the Transfer of Property Act, 
1882, that where one party to a contract of sale 
enters into possession of the property before the 
whole price has been paid, he is ordinarily liable 
to pay interest on the unpaid purchase-money 
from the date when he enters into possession. 
{Macleod, C. J, and Shah. 7.) Pandurang Balaji 
Apte v. Mahadeo Gopal Jog. 

64 I. C. 492 ; 23 Bom L. B 1000. 

-8. 55 (1) (b)— \'endor's hen — IVtirfor’s 

remedy when part of price is not paid. 

The vendor’s right for non-payment of any 
part of the consideration for a conveyance is to 
recover the unpaid balance of the purchase- 
money as such non-payment will not by itself 
invalidate the sale. (Mookerfee and Beachcroft, 
JJ.) Secretary op State v. Bansi Ram. 

35 1. C, 284 : 20 C. 'W. N. 638. 

- S. 55 (4) (b) — Vendor’s lien — /Ijsign- 

ability of. 

The charge mentioned in S. 55 (4) (b) is not a 
personal right of the seller himself and therefore 
can be transferred to an assignee. The debt it¬ 
self cannot be transferred and also tbe security 
for it. (CuA<r and Richardson, JJ.) Sheo 
Nandan Lal V. Jainul Abdin. 42 Cal. 849 : 

29 I. C. 869: 19 C. W. N. 899. 

--S. 55 (4) (b)— Vendor*s lien—Interest — 

Charge. 

Though no interest is provided for in an 
agreement by a vendee of property to pay the pur¬ 
chase-money to tho vendor, the latter is entitled 
to a charge upon the property in the hands of the 
former for the unpaid purchase-money and for 
interest thereon. 7.) ARJAn Das v. 

Hakim Rai. 39 P. R. 1913 ; 

20 I C. 299 ; 263 P. L, R. 1913. 

-S. 65 — Vendor's lien—Unpaid purchase 

money — Vendor failing to pet form his part of 
the contract no interest can be claimed. 
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TBANSFER OF PROPERTY ACT (IV OF 1882), 
S, 55—Vendor’s lien. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 55—Vendor's lien. 


Where the vendor fails to perform his part of 
the contract and the circumstances are such as to 
require the purchaser to keep the money idle and 
unproductive the vendor will not be allowed to 
claim. [Walli!;, C. /, and Oldfield^ J.) Nara- 
SINGERJI V . PANUGANTI PARTHASARATHI. 


(1921) M. W. N. 519. 

■ S. 56 (4) (b)— Vendor's lien — Intention. 

Where a pro-note is executed by a vendee of 
immoveable property for part of the sale con¬ 
sideration, the question whether the vendor there¬ 
by intended to abandon bis lien for unpaid pur¬ 
chase-money is a question of fact and depends 
on the facts of the case. The lien created by 
S. 55 (4) is different from the English equitable 
lien. {Ayling and Phillips, JJ,) Krishnaswami 
V . Subramania. 23 M. L. T 85 : 7 L. W. 210 : 
(1918) M. W. N. 231 : 44 I. C. 523,: 35 M: L. J. 304, 

—-S. 55 (4) (b)— Vendor's lien—Vendor 

when entitled to interest. 

In the absence of an express contract to the 
contrary the purchaser is considered as in posses¬ 
sion from the date of the completion and from 
that date he takes the rents and profits and pays 
interest. If the delay in payment of the purchase- 
money is due to the default of the vendor in 
showing a good title, he cannot claim interest. 
{Sadasiva Iyer and Spencer., JJ.) Puliyadi 
Navanna Ellarayan V . Nagendra Iyer. 


42 I. C. 509 : 6 L. W. 233. 

- 8 . 55 ( 4 ) (b)—KcHdor's hen—Alienation 

piecemeaU 

Where the several vendees of a mortgaged 
property sold piecemeal, are directed to pay 
specific sums towards discharge on the encam- 
brance the vendor’s lien under S, 55 (4) (b) for un¬ 
paid purchase money resides in him alone and 
does not in the absence of a specific conveyance 
of that lien pass to the purchaser of the other 
mortgaged properties. (Seshagiri Iyer and Nap¬ 
ier JJ-) KUNCHithapatham V, Palamalai. 

(1917) M. W N. 166 : 39 I. C, 405: 32 M. L, J. 347- 

__ 56 (4) (b)— Vendor's lien—Paying pur¬ 
chase money to a third person. 

A direction to pay the consideration money to 
the third person not being a ‘‘Contract to the con¬ 
trary” under the above section, the vendor by giv¬ 
ing sucb a direction does not lose his charge for 

IS! purchase mouey. 31 C. 57 piss Per S«/.ag.r. 

7 _A direction communicated to the third 

ni.rtV may disable the vendor from claiming the 
money but when the vendor has to pay the third 

person himself, and the third Person is not shown 
to look to the vendee for payment, the hen attach¬ 
es to the property. Instead of the 

O? charges under Enghsh La., a J-Ple -le of 

yVesbagirlAiyar and Phillips, JJ.) Sivasubra- 

vr'iNTA AlYAR /subramania AIYAR. 
mania Aiyak i;. o ^ ^ ^ . 

(1916) 2 M. V^. N. 306: 20 M. L, T. 375: 

* 37 I. C. 429 :4 t W. 415 (F. B : 

[Overruling 21 M, L. J. 369 : 10 M. L. I. 71: 
10 1,0.98 and 33 Mad. 448: 7 M.I..J^376^ 

AT CO 10 I*- W. 618 : 64 I. C, 458: 

See Also g- 94 


S. 55— Vendor's lien—Intention to trans¬ 
fer. 

In a suit for cancellation of a sale deed for con¬ 
sideration which was found really not to have 
passed, if the intention of the executant was to 
transfer the propeity, the failure of consideration 
will uot make the deed void or voidable but will 
only give the right to its payment with lien on 
property till it is raid. 25 B. 10 at p. 18. Foil. 
^Ayling and Tyabji, JJ,) Govindswamy Raja v 
Kuppammal. 31 I. c. 77 ' 

-Ss. 56 (4) (b), 81, 82, and IQl—Vendor's 

l^en Sale by member of joint Hindu family — 
Mortgage to third party of property sold—Privity 
of vendor. 

It is competent to a Hindu co-parcener to sell 
his share of the family properties to another co¬ 
parcener and the vendor has a lien on the pro¬ 
perty for unpaid consideration and the vendee has 
all the rights of a stranger purchaser. Where the 
vendee reserved a part of the purchase-money as 
consideration for a mortgage to be executed by 
the vendee to the vendor laier on, and before its 
execution, the property was mortgaged to a third 
person, held that such mortgage has no priority 
over the mortgage subsequently executed for the 
unpaid purchase-money, of which the mortgagee 
must be deemed to have had notice. S. 101, T P. 
Act does not apply as the lien did not merge in 
the mortgage taken by the vendor. S. 81. T. P. Act 
does not apply as the 1st mortgagee had notice 
of the lien.(Af///er and Abdur Pahim, JJ,) Laksh- 
MANA AIYAR V. Sankarana Moorthy Pillayan. 

25 M. L. J. 245: 18 I. C. 199: 13 M. L. T. 364. 

-S 55 (4) (b)— Vendor’s lien — Taking of a 

pronote for price due — Effect. 

A vendor has a charge on the land sold under 
S. 55 (4) (5), T.P. Act, tor the amount due though 
a promissory note is executed for the unpaid pur¬ 
chase money. {Miller and Abdur Rahim, JJ.) 
Vellayappa V. Narayanan, 18 I c 81* 

(1913) M. W. N. 826! 

—-S. 55 (4) {b)^Vendor's lien—Liability 

of vendee to pay interest on consideration money . 

Where a contract of sale provided for payment 
of the purchase-money on a particular day and 
for execution of the conveyance on that day and 
also for interest in case of default of payment, the 
vendee’s obligation to pay interest and the ven¬ 
dor’s obligation to execute the conveyance are 
mutually dependent and interest is payable only 
from the date on which the vendor could give a 
clear title. (Sundara Iyer and Sadasiva Iyer, JJ,) 

Adusumillai Singarayadu V. Sayami Naraya- 

NASAMI. 17 I. C. 273 : (1912j M. W. N. 915. 

---S. 55 (4) (b)— Vendor’s lien — If applicable 

to exchange—No charge on property exchanged 
for money due. 

The principle of S. 55 (4) (5) does not apply 
regarding an exchange and there can. therefore, 
be no charge on the property exchanged, for the 
balance of any money due under such exchange. 
{Miller and Sankaran Nair, JJ,) Krishna Nair 
V, Kundu Nair. 16 T. C. 109: (1912) M. W. N. 536. 

-S. 55 t4) {h)—Vendor's lien — Acceptance 

of pronote from purchaser or stranger for fart 
consideration—Lien if destroyed. 
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TRANSFER OF PROPERTY 
S. 65—Vendor's Hen. 


ACT (IV OF 1882), TRANSFER OF PROPERTY ACT (IV OF 1882). 

i S. 56. 


A vendor's Hen for unpaid purchase-money as 
against property in tlie hands ot the purchaser is 
not in the absence of an intention to the contrary 
lost by his acceptance of a prooote either from 
the purchaser bimself or from a stranger on his 
behalf, for part of the consideration. 33 M. 496 
dist. {Abdur Rahim and Sundara Iyer. JJ.) \ 
Ka.mpiah V. Hari Row. 21 M. L. J. 849; i 

11 I. C. 890: 10 M. I, T. 189. ] 

I 

[ 

-8. 65 (4) (b) — Vendor's hen — Interest on \ 

purchase money. j 

S. 55 (4) (5) gives the vendor an absolute right 
to interest on the purchase-money subject to the 
equities of the case. The clause only gives the 
vendor a lien on the property for unpaid purchase 
money which will also enure for the interest, if 
any, payable. It is certainly unjust that cither 
party to the contract should at one and the same 
lime have possession both of land and purchase- 
money. [Benson and Sundara Aiyar, JJ.) Mcthia 
Chetty V. Chjnna Vemiam Chetty. 

35 M. 625: (1911) 1 M, "W. N. 228: 9 M. L. T. 378: 

10 I. C. 662; 21 M. L. J. 236. | 

-—S. 65 (4) (b)— Vendor's lien — Contract to 

the contrary — Mortgage. 

The statutory charge in favour of the vendor is 
excluded by an express mortgage taken in respect 
of the amount of the unpaid purchase-money. 
{Drake Brockman, J. C.) Moolchandv. Bisnoo. 

51 I. C. 721: 15 N. L. B. 109. 

-S. 55 (4) (b)— Vendor's lien — Interest on 

unpaid price, 

Under S. 55 of tho T. P. Act, a vendor can 
claim interest on unpaid purchase money unless 
he has disentitled himself to it by liis own con¬ 
duct. [Kanhaiya Lai and Daniels, Aj,Cs.) Aditya 
Prasad v. Mohammad Mubarak Ali Shah. 

48 I. C. 257: 283 P. L. B. 1913: 20 I. C. 299: 

210. C. 234 

-S. 55 (4) (b) — Vendor's lien — Rurchase- 

money in hand of vendee. 

Where part of the consideration money is 
left in the hands of the vendee of immoveable 
property, to pay off an incumbrance subsisting on 
the properly, sucli money is not * purchase-money 
and the vendor has no lien in respect of it. [Lind¬ 
say, J. C.) Mukta Pershad V. Abdui. Razav) 

33 I. C.627 (Oudh). 

-S, 56 — Vendor'^s lien is non-possessory. 

When the vendor does not get the full consider¬ 
ation money he lias a lien for his unpaid purchase- 
money but that lien does not entitle him to 
retain possession of the property and he is there¬ 
fore liable for mesne profits. [Coutts and Das, 
JJ.) Hari Prasad Choudhury v. Harihar Pra¬ 
sad Chowdhury. (1923) Pat. 20 : 

1923 P. 205. 

Miscellaneous. 

-8. 65 (4) (b)— Vendor—Passing of oivner- 

ship —Burden of proof. 

The intention of the panics that the owner¬ 
ship should not pass till the full consideration is 
paid should be proved by tho vendor. [Chitty and 
IValmsley, JJ.) jo(jendra Narain v. Manmath 
Nath. 34 I. C. 106. 


-8. 55 (6) (b)— Purchases-money— Vendor's 

agreements. 

A purchaser is not bound to pay the balance of 
the purchase-money till the vendor has put the 
property in the condition in which it was to be 
conveyed to him. (Mookerjee and Caspersz, JJ.} 
Adhar Chandra v, Kam Charan. 10 I. C. 626. 

- S. 55 (1) (b)— Property sold to different 

vendees by halves—Vendor entitled only to half^ 
Sutls for possession. 

When A sold half of a certain shop to B alleg¬ 
ing that the whole belonged to him and after 
wards sold the other half to C who sued B for 
possession of that half and got a decree, and sub¬ 
sequently B sued for possession of his baU and it 
was then found that A was only entitled to one 
half of the shop, held B was eniitled to get a 
decree for the half claimed by him, and that the 
decreee obtained by C against B was no bar to it 
as C had in that suit admitted that B was the 
owner of the other half and he only claimed the 
half purchased by him from A. [Retd, C. J.) 
Mangha Ram v. Ditta. 19 P. L. R. 1913: 

18 I. C. 834: 77 P. W. R. 1913, 

- S. 55 (dl— Sale — Interest on purchase- 

money — Vendee's duly to prepare draft. 

When a purchaser is in actual possession or 
receipt of the rents and profits he must pay inte¬ 
rest upon bis purchase-money [unless lying idle 
with notice of the fact to the vendor) from the 
time fixed for completion of the transaction. It is 
the purchaser's business to propose a proper 
draft of thc.salc deed and submit it to the vendor. 
[Prideanx, A. J. C.) Dinkar Rao v. Ayub. 

1923 Nag. 37. 

—--Ss. 56 and 82— Applicability — Contribu¬ 

tion—Several tillages mortgaged, 

Sarju mortgaged his shares in eight villages to 
R. Four of these were already under three mort¬ 
gages and they were discharged by the sale of 
2 villages R and B, and a fourth share in D, Out 
of the mortgaged villages, the villages P, S, 
and one-eightb of D were purchased by deft, 
under a simple money decree, Sarju died and his 
son sued for contribution alleging that his 
Village L had paid more than was due under the 
mortgage in favour of R, held, he was cntiBed to 
contribution and that S, 56 did not apply to the 
present case. [Meats, C. J. and Banerji, J.) 
Rama Shankar Prosad Ghulam Hossain. 

19 A. L. J. 584 : 3 U. P. L. R. (All.) 88 : 

63 I. C. 209 ; 43 A. 589. 

-3. 66, 82— Applicability — Purchasers of 

different properties subject to same mortgage. 

The rule of equity embodied in S. 56. T. P. Act 
is limited to a case in which the party claiming 
marshalling is a purchaser and the party against 
whom it is claimed is the original mortgagor and 
has no application as between purchasers of 
several properties subject to the same moitgage. 
As between such pu»’chasers the several proper¬ 
ties arc liable to contribute to the mortgage debt 
in proportion to their values. 31 Cal. 95 Foil. 
[Tudball and Rafique, JJ,) DiN Dayal r. GUR- 
SARAN Lal. 42 All. 336 : 69 I. C. 67 : 

18 A. L. J. 28l. 
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TBANSFEB of property act (IV OF 1882), 

S. 56. 


TRANSFER OF PROPERTY ACT (IV OF 1882). 
S. 68 (a)—Mortgage, meaning of. 


-Ss. 56, 81 and 88 —Marshalling of seen- 

riiies—Scope of S. 55. 


In 1896, deft. No 1 mortgaged ten lands to V. 
for Rs. 400 of which Rs. 200 was paid in cash 
and the rest was to be paid to N, a prior mort* 
gagee. V having failed to pay W, 1st deft sold 
to 5th deft, items 6 to 10 of the lands mortgaged 
and other property and redeemed N’s mortgage 
by paying Rs. 200 to 1st deft. Shortly afterwards 
the 1st deft, mortgaged 4 items to deft. No. 4 for 
Rs. 500. The deft. No. 4 sued on bis mortgage 
and obtained a decree against 1st deft. In execu' 
tion of the decree the 4 items were sold and pur¬ 
chased by deft. No, 4. V then sued on his mort¬ 
gage treating it as one for Rs. 400. to recover the 
Amount by sale of all the 10 numbers, //tf/d, that 
V could not treat his mortgage as one for 
Rs,400, that as he failed to pay Rs.200 to N either 
at once or within a reasonable time, there was 
partial failure of consideration for the mortgage, 
that the subsequent payment of Rs. 200 to deft. 
No. 1 could not undo the effect of that failure, so 
as to prejudice the rights of deft. No. 5 and that 
the Court could under S. 88 pass in such a suit a 
decree for sale, ordering that, in default of 1st 
deft, in paying the mortgaged property or a suffi¬ 
cient part thereof be sold. Per Curiem :—S. 66 
applies only as between a seller and his buyer, 
not as between a mortgagee of the seller and the 
buyer. (Chandavarkar and Heaton, //.) Subraya 
VknkatESH V. Ganpa. 36 Bom. 395 : 

11 I. C. 989 : 13 Bom. B. R. 678. 


88.56 and Mortgage—Purchaser of 
equity of redemption. 

A mortgagee without notice of a previous 
mortgage or of the decree thereon has a right as 
against the mortgagor to have the first mortgage 
satisfied out of properties other than those mort¬ 
gaged to him. {Richardson and Newbould, JJ.) 

Tara Prasanna Bose v. Nilamoni Khan. 

9.S T C. 118 : 41 Cal. 418. 


_8. te—Transfer of property subsequent 

to mortgage—Mortgage decree satisfied by mort¬ 
gagor — Contribution. 

Where a mortgagor makes a transfer subse- 

ouent to the mortgage, e. g., a lessee, the presump- 

Hon is that the subsequent transferees are no 

burdened with a liability to discharge the original 

mortgage in whole or in part, II the mortgage 

wtisfies the original mortgage he cannot claim 

contribution Itom the subsequent transferees in 

resoect of the money paid by him towards the 

saMaction. If the mortgagor claims contribu- 
satisiaci proved. 38 


_c Kft_ ^cote of—Prior mortgagee accqui- 

TJity of Mttion-Puisne 

\her P Act applies only to cases 
wherf the party claiming marshalling is a pur- I 


chaser and the party against whom it is claimed 
is the original mortgagor. Where a prior mort¬ 
gagee has acquired .the equity of redemption in 
proceedings to which the puisne mortgagee is not 
a party, the puisne mortgagee is not thereby 
necessarily deprived of his ordinary right of 
bringing the mortgaged property to sale subject 
to the first mortgage. {Fawcett, J.C. and Crump, 
A,J.C.) Hikomal v. Thailiomal. 

28 I. C. 49 : 8 S. I. R. 257. 


-S. 56 

See also Mortgage. 

8. 58 (a) Mortgage, meaning of. 

S 68 (b) Simple Mortgage. 

S. 58 (c) Mortgage by Conditional Sale. 

8. 58 (d) Usufructuary Mortgages. 

S. 58 (e) English Mortgage. 

S, 58 (a)—[Mortgage, meaning of.] 

-8. 68(a)— Mortgage — Payment of prior 

mortgagee by partner does not create a mortgage. 

Where a partner of a firm on entering into the 
partnership redeemed a mortgage and kept with 
him the title-deeds, but there was no entry in the 
account books as to the creation of a mortgage 
from that date, the transaction must be treated as 
merely an advance by one partner to another and 
not a mortgage, {Viscount Haldane,] Hbng Moh 
and Co. V. Lim Saw Yean. 45 M. L.J. 776 : 

18 L. W. 92 : (1923) M. W. N. 614 : 

83 M. L. T. 430 : 1 Rang 545 : 

1923 F, C. 87. (P. C.) 

-'S. 58 (a) — Mortgagee — If can insist that 

manager be appointed — Manager, agent of mort¬ 
gagor—Liability for waste and mismanagement. 

Before lending money, a mortgagee has a per. 
lect right to insist upon the mortgagor appoint¬ 
ing a manager of the estate mortgaged in whom 
the mortgagee has confidence and where such a 
manager is appointed is an agent of the mort¬ 
gagor and the mortgagee is not liable for waste 
or mismanagement of the manager. The mere 
fact that very wide powers are given to the 
manager would not, in the absence of any thing 
suggest that the mortgagor was misled or was 
under undue influence, or pressure, render the 
mortgage unenforceable. (Sr> John Edge.) Moti 
Lal Das v. The Eastern Mortgage and 
Agency Co. (1920) M. W. N. 631 : 

28 M. L. T, 361 : 47 1. A- 265: 

2 0. P. L. R. (P. C.) 166: 61 I C. 486 : 

25 C. W. N. 266 (P.C.). 

-Si. 66 {a) and IQd—Security bond— 

Mortgage or charge—bio personal liability. 

Where an Appellate Court directed a decree 
holder to furnish security for mesne profits on 
bis taking possession of the properties decreed 
to him and two persons offered security in the 
following terms :-We, the declarants, furnish 
security for one lakh of rupees hypothecating the 
undermentioned properties therefor, and decla¬ 
re that the hypothecated properties shall serve as 
security and be liable to the extent of one lakh of 
rupees for carrying out the aforesaid purpose.’^ 
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TRANSFER OF PROPERTY ACT (IV OF 1882), ( 

8 . 68 (a)—Mortgage, meaning of. 

Held, that there was no personal liability on Ibe 
part of the sureties and that the document mere¬ 
ly created a charge. [Lord Phillimore.) Raj 
Raghubar Singh v, ]ai Indra Bahadur Singh ' 

42 All. 158 : 22 O.C. 212 : 6 O.L. J. 682 : 

38 M. L J. 802 : 18 A. L. J. 263 : 

22 Bom.L. R. 521 : 55 I. C. 660 : 

13 L. W. 82 (P.C.), 

-Ss. 58 (a) and 100 — Equitable charge — 

Creation of — IVritntg. 

Writing is essential to the creation of an equit¬ 
able charge over moneys due under an Insur¬ 
ance Policy. The English decisions are in¬ 
applicable. [Lord Moul* 0 }t.) Mulraj Kbatau v, 
VisHWANATH. 87 Bom. 198 : 

40 I. A. 24 ; (1912) M. W, N, 1247 : 

12 M. 1. T. 652 : 11 A. L, J. 7 : 

24 M. L. J. 60 : 17 C. W. N. 209 ; 

15 Bom. L. R. 9 : 17 I. C. 627 i 
17 C. L. J. 162 (P. C.) 

-S. 68 (a) and (b)— Simple morlgagt— 

ProvisionJor entering into possession on default 
of payment of interest—Effect of. 

Under a simple mortgage, the mortgage money 
including interest wasio be paid In two instal- 
inenis failing the payment ol any one instalment 
the mortgagee was entitled to take possession of 
the property and pay tiimself the principal and 
interest out of the usufruct. The mortgagee did 
take possession under that clause. Held that the 
relationship between the parties continued to be 
that of a mortgagor and mortgagee under a 
simple mortgage. The mortgagor did not lose 
his right of redemption by the fact that the mort¬ 
gagee wJis given an additional security lor his 
money by taking possession of the land, 21 M.L. 
J. 1147 (P. C.) Kel. [Batten. J.C) PUNAv. 
Laxman Prasad. 1923 A 282. 


TRANSFER OF PROPERTY ACT (IV OF 1882). 

8.68 (a)—Mortgage, meaning of, 

described as ‘hypothecated”, the document creates 
a mortgage and not merely a charge. {Stanley. 

C, J. and Banerjce, 3.) Mohomad Hussain v. 
Vinayak Rao. 91. C. 828. 

-> 8 . 68 { 2 ) —Mortgage — Consideration — 

Partial payment—Effect of. 

The validity of a bond is not effected by the 
fact that the consideration recited was not paid in 
full; the bond is operative to the extent of the 
sum actually advanced. 10 C. W. N. 932 Ref. 
[Mookerjee and Bnckland, JJ.) Krishna i'. 
NaGENDRABala. 25 C. W. N. 942 : 66 I C. 694 ; 

34 C. L. J. 333. 

-S. 58 (a)— Corrsidcration—Proof of. 

If the evidence shows that the payment of con¬ 
sideration in the mortgage bond is false, the 
mortgagee must prove it by some other cogent 
evidence. {Tennon and Greaves, JJ.) Bhut 
Nath v. Kali Prasad. 60 I, C. 71. 

■ ■ 8 . 58 (a)— Consideration — Enforcement. 

At the time of the execution of a mortgage for 
Rs, 3,000 only Rs. 1,000 were advanced and the 
balance kept in deposit with the mortgagee. It 
was subsequently paid over to the mortgagor, on 
a registered receipt after the expiry ol the due 
date of repayment stipulated in the mortgage 
bond. Held, for the balance of Rs. 2,000 subse¬ 
quently advanced, the mortgagee could recover 
the whole amount of Rs. 3,000 by a suit on the 
mortgage security. {Fletcher and Huda, JJ.) 
Kasinath Mitra V. Dhikan* Charan Maity- 

45 I. C. 778. 


S. 68 (a )—Mortgage debt—M oveable. 


— -Ss. 58 (a) and bT —Consideration — Parti- 

al —Swff for foreclosure by mortgagee i main¬ 
tainable. 

A decree for foreclosure may be passed in a 
suit by a mortgagee by conditional sale even if 
full consideration had not been paid by him. 59 
P. K. 1907 Disappr. {Karamnt Husain and 
Chamier. JJ,) Kashiklal v. KamNaRain. 

34 All. 273 ; 13 I. C. 673 ; 9 A. L, J. 198. 

——S. 58 (a)— Consideration — Failure of con¬ 
sideration—Mortgage if enforceable. 

A mortgage is unenforceable where there is a 
failure of consideration for the same ; where 
the consideration for a mortgage is an intended 
assignment by the mortgagee and such an assign¬ 
ment is not made, there is failure of consideration 
and the mortgage is unenforceable, {Karamat 
Husain and Chamier, JJ,) ParbhuN Nakain 
Singh v. Deo Raj Singh. 11 I. C. 4. 

— -Ss 68 (a) and 100 — Mortgage — Charge — 

Construction, 

Where in a certain document the plaintiff’s 
properly which was made security for a debt was 


Under Hindu as under English law, mortgage 
is treated as personal or moveable property, the 
land being merely security for the money lent. 
{Richardson and Fletcher, JJ,) SURBSSUR r. 
Mohash Rani. 31 I. C 988 '• 

20 C. W. N. 142. 

-Ss. 58 (a) and Intangible property— 

Mortgagee's remedits. 

A pala or turn of worship is intangible pro* 
perty and a mortgagee thereof is entitled to fore¬ 
close the mortgage like a pledgee or mortgagee 
of chattels or lands, {Mookerjee and Beachcroft, 
JJ.) Mahamayadebi V. Haridas Holdar. 

42 Cal. 455 : 20 C. L. J. 183 : 
27 I. C. 400 : 19 C. W. N. 308. 

-Ss 58 (a) and 100— .l/orfgugi; and charge 

—Distinction between — Remedies. 

A mortgage is a transfer of an interest in spe¬ 
cific immoveable property. A charge only secu¬ 
res payment of money out of that property, The 
distinction is important in the determination of 
the question whether the property can be followed 
in the hands of a bon% fide purchaser lor value 
without notice. A charge cannot be enforced 
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against the property in the hands of a bona fide 
purchas€r for value without notice. {Mookerjee 
and Beachcroft, JJ.) Akshoy Kumar Banerjee 
V, Corporation of Calcutta. 

42 Cal. 625 : 19 C. W. N. 37 : 

21 C. L. J. 177 : 27 I. C. 261 : 

See also 44 I. C. 734. 

Ss. 58 (a) and bd-^lmmoveable property 


—Turn of worship tf. 

A turn of worship in a temple is not an interest 
in immoveable property and S 59 of the T. P. 
Act does not apply to it. 4 C. 683 Rel. (D. Chat- 
tefjcc and Teunon^ JJ.) Jato Kar v. Mukund 
Deb 39 Cal. 227 : 14 C. L. J. 369 : 

11 I. C. 884 : 16 C. W. N. 129. 

___^8. 68 (a)— Consideration — Failure — 


Effect. . ^ f 

As a mortgage is a mere security for a loan. il 

there is no consideration for the loan, the mort- 

cage also fails. {Le Rossignol, J.) Arjan Singh 

V, Bakhtawar Singh. 1924 I*. 381. 

S. 68 (a)— Vendee from mortgagor — Post- 


fionon redemption 

Lai. J.) BodHA r. MUlka . g ^ B. 


1919. 


•S. 58 (a)— Mortgage —// can be created by 


S 

A purchaser from a mortgagor is as t^uch 
bound as the latter, as regards the hability of the 
property mortgaged, ior the debt due to the mort¬ 
gagee. {Shadi Lai, C.J. and J.) Ma- 

LAN V. Tara Singh. 63 I. C. 744. 

_-8. 58 { 9 .)—Mortgage—Period for redemp- 

iion fixed—interest. 

Where a shop was mortgaged three times to 
the saL mortgagee and the third mortgage pro¬ 
vided that the mortgagor will continue to “J 
terest that he will redeem this mortgage as well 

Is the previous mortgages in one ye^r and tha 

otherwise, after the expiration of the Prescribed 
neriod the shop was to be considered as so>d to 
fho ^orif^acee held, that the intention of the 
oart“s w^as that the relationship of mortgagor 
mortgagee should cease after the expiry of 

pulated eti. trfs. 

JJ,) MUNSHI Lal V. Ifcj KAM. 

__ a. fis ia.)Specific immoveable property— 

Future orops^Transjeree without notice-Liabt- 

tv.P/'ation of future crop becomes com- 
croris grown and the produce 
‘’ithsld and IS enforceable against a transferee of 
„rnduce with notice of the obligee s ^quit 

such produce w against a transferee without 

able interes {Slarfmeau, J.) Saway 

notice. 10 A. 66 I. C. 489. 

RAM V. Fattu Ram. 

consideration- Possession of morigagea pr 

mortgagee’s lailure to provethepay- 
A " of the consideration for the mort- 

ment of P^^^ ° him from recovering 

on redemption of a prior mortgage. (Shadi 


Court. 

A mortgage can be created by 
stands practically on tbe same 
created by contract inter partes. 
Scott Smith, JJ.) Debi Sahai c. 
56 P. R. 1918: 46 I. C. 460 : 

See also 


a decree and it 
fooling as one 
{Shah Din and 
Ramji Lal. 

127 P.W.R. 1918. 

14 I. C. 213. 


- 8. 68 (a) — Transfer of interest—When 

complete. 

In the absence of a contract to the contrary a 
mortgage is complete (i ^.) the transfer of interest 
is effected when the mortgage contract is entered 
into and not when the consideration therefor is 
paid or made good. \Johnstone,C.J*, Chevis, Smith, 
Shadi Lal and Le Rossignol, JJ,) Allah Ditta v, 
Nazar Din. 51 P. W. B. 1916 : 33 I. C. 474 : 

53 P. R. 1916 (F. B.). 

•- 8.58(a) — Consideration—Suit by mort¬ 

gagee—Mortgagor admitting payment prior to 
mortgage. 

The Full Bench Ruling in 59 P. R. 1907 (F.B.) 
does not apply to a case where the mortgagor 
stales that he has actually been paid prior to the 
mortgage whereas in fact such payment has not 
been made. (17 I. C. 235 Foil.) (Rattigan and 
Beadoti, JJ.) Muni Lal v. Chattar Singh. 

67 P. R. 1914 : 25 I. C. 595 : 232 F. I, R. 1914. 

-S, 68 (a) —Consideration not actually 

paid—Plea of part failure whether can be raised 
— Estoppel. 

Where a mortgage-deed recites payment of fuli 
consideration, the mortgagor is estopped from 
pleading failure of part consideration so as to 
render the mortgage unenforceable : the rale that 
a mortgage is unenforceable when there is a 
partial failure of consideration does not apply 
to a case where the consideration relates to a 
payment made in the past. [Kensington and 
Rattigan, JJ.) Karam Chand v. Basant Kuar. 

192 P. L. R. 1911 : 31 P. R. 1911 : 

11 I. C. 321 : 236 P. W. R. 1911. 


-^Ss. 58 (a), 69 and 100— Morlgago or — 

charge—Security for a debt without transfer of 
interest. 

If a document purports to treat an immoveable 
property as a security for a debt but no interest in 
the property is transferred the whole thing 
amounts to a charge and not to a mortgage. [John 
Wallis, C. J. and Oldfield, J.) Ramaswami Iyen¬ 
gar V. M. V. Kuppusami Aiyar. 

141.. 'W. 99 : 56 I C. 554 (2) : 

(1921) M. W. N. 472. 

-8. 68 (a)— "Mortgage money' includes in¬ 


terest. 


Per Wallis, C.J. —'Mortgage money’ in S, 58 (a) 
includes interest and if it is in arrears, the mort¬ 
gagee can realise the same by sale of sufiBcient 
portion of the security though the principle money 
has not become payable. Per Sadasiva Aiyar, 
J :—Mere failure to keep down the interest by 
punctual payments, would not put an end to the 
I term provided for in the mortgage-deed for the 
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S. 58 (a)—Mortgage, meaDing of. 

r- ; ayracnt of the principal amount, [Wallis^C. 
J an4 badasiva Atyar, /.) ArunacHala 
Chettiak V. Kajah of Kalahasti. 

13 L. W. 312 : 29 M. L. T. 176 : 
32 1. C. 606 : (1921) M. W, N. 172. 

- Sa. 58 (a) and 100— Mortgage — Charge — 

Future debt—Property specified—Deed, when be¬ 
comes operative. 

Where a document of indemnity before a speci- 
ftc date, contained a covenant to pay and also 
specified the property to be sold in case the debt 
was not paid, the deed creates a mortgage and 
not tperely a charge. 23 M.L J. 131, 29 I. C. 605 
holl. A raortgagcMakes elYect on the date of its 
execution unless the parties contemplated the 
bringing into existence the mortgage on a future 
date even though the debt secured is a future date. 
The mortgagee will have a priority over any inter- 
tnediate mortgage subsequently created though 
at the time when the future debt had not come 
into existence. {Spencer and Seshagiri Aiyar, JJ.) 
Narayan’aswami Kao v. Kamasawmi. 

60 I.C. 611 : 12 L. W. 674. 


S, 68 (a) and (c)— Mortgage—Construction 
Simple and usufructuary mortgage—Combina¬ 
tion. 

A mortgage-deed provided for repayment of 
the principal and interest at a certain rate within 
a fixed time until when the mortgagee was to 
be in possession and pay revenue. Oa default to 
pay on due date the mortgagee was to treat the 
land as sold to him for the amount due and me 
mortgagor was not then to exercise his right of 
redemption. Held (1) that the mortgage was 
combioation of simple and usutructuary mortgages 
(2) that It is not necessary to state in a usutruc¬ 
tuary mortgage deed that the mortgagee is to 
appropriate the profits iti lieu of interest. If it is 
not stated that he is not to appropriate profits in 
satisfaction of the principal the inference from 
the deed is thnt they arc to be applied towards 
advance: (3) that an appropriation in part-pay¬ 
ment ol interest alone can make the mortgage 
transacti ni a combination ot simple and usufruc¬ 
tuary raorigage; (4j that in ascertaining the ■ 
nature of the mortgage deed if the essenliaU of 

nth morigagcs are present ' 

other rccuals should be ignored bui if they are 

not present the parties should be dealt with ac- 

cording io ihe terms of their contract. {WalUs, 

LAL Venkaiah V. Donga Fillai. 43 jiad 689 • 
11920) M.W.N. 849 : 67 I. C. 724 ; 28 66 1 

13 L. W. 123 


n f J 100—C/;arg^— Mortgage — 

Distinction—Covenant to pay. ^ 

Per Sadasiva Aiyar, y.-Even if there is no per¬ 
sonal covenant to pay, a document creatiiig a 
charge on specific immoveable property s a 
mortgage and not a mere i-^ 1 ^ * u 

defeated by a plea o? 6®, 

value without uoUce n.s^ Purchase for 

^harge and mortgage’ cons&““33 

Not Foil. {Sadasiva Aiytar anA e*.. rr\ 

m*l^t”34V Ranganatha! 

25 M.LT. 347 : 51 I.C, 963 : 36 M.L.J. 618 


TRANSFER OF PROPERTY ACT (IV OF 1882) 
8: 58 (ft)—Mortgage, meaning of. 

--8. 68 {&)—Consideration— Non-pavment 

of. 

When a contract of mortgage becomes an exe¬ 
cuted conveyance the deed could not be can¬ 
celled for mere non-payment of consideration 
Consequently where a registered mortgage is 
made, it is not void or voidable because of non¬ 
payment of consideration. {Phillips and Kumara^ 
swami Sastri, JJ.) Abdul Hashim v. Kader 
Batcha, 42 Mad. 20 : 6 L.W. 643 

36 M.L.J. 740 : 48 I. C. 870 : (1918) M W.N. 769 • 

24 M.L.T. 478. 

-S. 68 (a)— Consideration—Partially paid 

up —Pro tamo charge^ 

A mere default on the part of the lender to pay 
the lull amount of the charge would not deprive 
him of his lien in respect ot the money actually 
advanced. A property can be specific so long as 
it is identifiable, though it may not be in exist¬ 
ence on the date of the transfer. A transfer, there- 
lore, ii otherwise valid, is not rendered inefiica- 
cious by reason ot the subject-matter not having 
been in existence on the date of the agreement. 
Where a Joan is charged on a fund to come into 
existence in the future the charge attaches to the 
property on its coming into existence. Where 
moneys advanced for financing a litigation are 
charged on the properties to come into existence 
in a particular manner but a compromise is effec¬ 
ted in a totally difierent manner the lien will net 
aitach itself to the substituted property. {Ayling 
and Seshagiri Aiyar, JJ.) Fusapathi Venkata- 
I PATHi Kaju V. Venkata Subhadrayamma. 

I 47 I.C. 663. 

-S. 68 [Si}—Consideration—Partial fail¬ 
ure of. 

It is open to a mortgagor to show that there 
has been actual failure of consideration in res¬ 
pect ol pari of the debt. The mortgage is good 
for the balance. 2 M. 212, 36 M. 117 Ket. (Sdda- 
Siva Aiyar and Phillips, JJ.) Za.mindar Ob' Kar- 

VBTINAGAK V. bUBBAKAYA PiLLAl. 

(1918) M.W.N. 146 ; 43 I.C. 871 : 7 L. W. 36^ 

_ lb), (o), (d) and (e)— Scope and 

effect. 

The definitions of the various classes of mort¬ 
gages tn S. 58 should not be read as amplifying 
the quantum ot interest conferred on the mort¬ 
gagee. Cls. (6), ic) and (rf) prescribe only forms 
in which the mongages aie to be expressed ; and 
the legal effect is indicated in Cl. (n). When 
property IS situated in the muffasil and one of 
V- >s a Hindu, a mortgage though styled 

bnglish mortgage does not transfer an absolute 
interest to the mortgagee 7 C. 394 Dist. [Wallis, 
C. J. and Seshagiri Aiyar. J.) ANSuR Subba p. 

Secretary of State. 41 i.c. 770 ; 

(1917) M. W. H 794. 

9. 68 {•)-~Con$ideration —Failure of— 
t\tght of mortgagor to prove. 

Where the mortgagee stands in a fiduciary re¬ 
lation to the m- rtgagor. the latter can prove 
(allure of consideration by proving circumstances 
which would entitle him to go behind the settled 

fnTth" mortgage and show¬ 

ing that the whole or part of the amount was not 
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really due. 35 Mad. 114; 2 Mad. 212 Foil. An 
attaching creditor can question the correctness 
of the whole account on which a mortgage of the 
attached property is founded. 35 Cal. 1051 Foil. 
{Sadasiva Aiyar and Napier^ JJ.) ilAJA Kumara 
Venkata Perumal Raju v. Uddagiri Papa 
Naioo. 41 X.C. 208 : 21 M.L.X. 351. 

—-Sa. 68 (a) and 100—Mortgage or charge — 

Implied covenant to pay. 

Under the contract between the stake-holders 
and subscribers to a chit there was the usual pro¬ 
vision that the prize-winner should execute a 
security bond before be receives the prize-money. 
Held, the document bo executed amounted to a 
mortgage and not merely charge, though there 
was no express covenant to pay. {Oldfield and 
Sadasiva Aiyar, JJ.) Venkata Rama Chetty v. 
Panchanatha Aiyar. 38 I. C. 813 : 

(1916) 2 M. W. N. 263. 


-S. 58 {a)—I mmoveable pro-perty—Specific 

performance—Right to. 

A mere right to specitic performance cannot be 
the subject of a mortgage. {Coutls Trotter and 
Sci>hag*ii Aiyar, JJ.) Nochat Kizaki Madathi 
Venkateshwara V Kalur Illath Raman. 

3 L. W. 436.33 1, C. 696 : 19 M. L T. 329. 

_S. 68 (aj and 100— Security bond— 

Transfer of interest—Charge or mortgage. 

A security bond, after reciting an order of th^e 
Court, stated that ‘we have for a sum not exceed 
ine Ks 300 made over properties mentioned 
below as security.” Held, that the document did 

not transter any interest in the property nor was 

there any existing or future debt or an agreement 
which might give rise to a pecuniary liability .U 
merely created a charge. {Sankaran Nair and 
Bakewelh JJ-i Ramachakiar k. 60&. 


__S. 68 {&)—Transfer of interest- If essen- 

^‘“a formal transfer of interest or the express 
mention of a power of bringing the Pro[«rty to 
< 5 ale IS not essential for a mortgage. 21 M. L». J. 

23 M. L. J. 131 ; 27 M. L. J 58 Foil. A docu¬ 
ment styling itselt Adamanakadan falhiram and 
giving sufficiently accurate description of 

reciting the amount due thereunder is 
fm^tgage wUhm S. 31 ot the Limi.a.ion Act 
evZTufo^gh words expressing a transfer of mte- 

ai d giving a power of sale are absent, than- 
rest ana gi JJ,) Ponnuranga v. 

^ Tl. W 1028 : 26 I. C. 274 : 

THANDAVARAYA. 


g 58 ^^)^xransfer of interest—Implied— 


immoveable property and not merely an assign¬ 
ment of the income for a period. {Ayling and 
Hannay, JJ,) Anantha v, Ramasami. 

16 M. L. T. 444 : 26 I.C. 71 : 11914) M. W. N. 89U 

——-S. 58 (a)— Consideration—Failure of. 

A mortgage without consideration is a nullity; 
it creates no charge on property and is unenforce¬ 
able against a subsequent purchaser. 21 Mad. 56 
Dist. {Tyabji and Spencer, JJ.) Ramaswamy v. 
SUNDara. 23 1. C. 805. 

- S. 58 [a) —'Specific property' — Scope of 

and construction of —‘ Tanakha'. 

The terms 'Tanakha’ used in Ganjam District 
means a mortgage and is used there in no other 
sense, so that where the word is used twice in 
the operative portion of a document a mortgage 
is created. For purposes of S. 58 the expression 
“ my jiroyati and inam lands which I own at 
the village of my residence Bramma Tarla of 
Tarla Taluk" is sufficiently ‘specific’ to interpret 
as meaning a mortgage. {Ayhng and Oldfield, 
JJ.) Dakkata Thotapalli V. SasanapuR! Dali 
Sethi. 1 1 . W. 96 : 22 I. C. 524 : 

(1914) M. W. N. 270. 

- ^8. 58 (a)— Essentials of mortgage. 

Formal transfer of interest and an express 
power of sate are not essential elements of a 
mortgage. A covenant to pay is an essential 
element of a simple mortgage. A charge which 
is created by act of parties on specific immove¬ 
able property, for a debt and containing a 
covenant to pay is a mortgage. It further entitles 
the mortgagee to such possession as the case 
admits of. {Wallis and Ayling, JJ.) Rama Brah¬ 
man V. Venkatanarasu Pantulu. 23 M.L J. J31; 

16 I. c. 2o9; (1912) M. W. N. 1124. 

- 8. 58 (a)— Consideration — Sale. 

The suit on the mortgage is maintainable 
where through the vendee’s default the sale-deed 
was not registered, though he was put into pos¬ 
session and the vendor has taken a mortgage for 
the sale price. {Ayling and Spencer, JJ.) Rama 
Aiyar v, Venkatarama Aiyar. 

12 I. C. 310 : (1911) 2 M. W . N. 241. 

-S. 58 (a)— Consideration — Instalment 

decree. 

A consent decree for payment of money due in 
instalment is good consideration for a mortgage 
executed simultaneously by the deft, for decree 
amount. In such a case the enforcement of the 
decree does not bar the plff.’s rights under the 
mortgage, {White, C. J. and Phillips, J.) Karup- 

PAN V. PoNNUSWAMI. 111. C. 837 : 

10 M. L. T. 187. 


oyed in Ueu oi p» *1 from the tenants and 

ind also the rights to jgijvej-y of possession 

containing a clause ^or redeh^ 

,t the eud document was a mortgage 

rti^Twa^^f^ Of an interest in specfic 


-S. 58 (a)— Consideration — Partial—Full 

consideration not paid up. 

A mortgage bond, the whole consideration of 
which has not beAi paid up is valid to the extent 
of the paid up consideration unless the mortga¬ 
gor has expressly put an end to it. {Abdur 
Rahim and Ayling, JJ.) Subbaraya v. Manicka. 

9 M. L T, 479 : 10 I. C. 268 : 
tl911) 1 M. W, N 266« 
[See also 2 0. L. J. 488 : 8 0 C. 280 : 32 I. C. 341: 

and 29 I.C, 690 : 21 C. W. N. 401.] 
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- 8 * 58 (a)— Consideration-^Partial failure 

—Usufructuary mortgage. 

Where part of the consideration is or becomes 
void, the mortgagees could not prescribe for a 
Jarger interest than that which actually passed 
and lime did not run in their favour for the 
acquisition of a larger interest by the mere asser¬ 
tion of it to the knowledge of the mortgagor. 
(Krishnaswatni Aiyar and Ayling, JJ.) Tirumal 
V. Pa\dla Muthial. 35 Mad. 114 ; 

9 M. L. T. 286 : 21 M. L. J. 169 : 
9 I. C. 289: (1917) 1 M. W. N. 113. 

3- 58 (a)— Mortgage — Implied covenant 

to pay. 

There is an implied personal covenant to pay 
in ihe case of most mortgages, except where 
there is a right of sale under the mortgage itself 
44 C. 388 Ref. [Halitfax and Dhobley, A. J. C.) 
JlWANDAS V. JANKI. 5 N. L, J. 49 : 

18 N. L. R. 145 : 1922 Nag. 98. 

’ " " 8 . 58 (a) and 67 — Imrnoveablc property 

— Malikhana rights —Rights of mortgagee. 

Where in lieu of a money-debt a superior pro¬ 
prietor gives possession of inalikhatia rights of a 
village and covenants not to claim the property 
till satisfaction of the debt, tlie agreement amounts 
to a hypothecation of the property The mort¬ 
gagee is entitled to a decree for sale of his pro¬ 
prietary rights. [Mittra, O. A. J. C.) Ra.M 
V. Bala Prasad. 

27 I. C. 498 ; 10 N. L. R. 185. 

' S. 68 (a)— Mortgage charge — Distinction 

between. 

Che distinction between the two kinds of deeds 
is that a mortgage imports while the charge does 
rot import an agreement express or implied 
governing the disposal of properly in some way 
On default being made. In other words in the 
case of a simple mortgage the right to sell the 
security on default of paymeni is created when 
the mortgage is effected where as in a charge the 
statutory right to have the security sold arises 
Only when default is made and not till then 
{Stanyon. A. J. C.) Kmem Chand v, Mallo. 

26 I. C. 601 : 10 N. L. R. 81. 

“ , 58 (a) — Mortgage — Consideration — 

Portion of, with mortgagee to pay off^Prior morP 
gage—Failurs to pay—Effect of. 

Where a portion of the consideration, for a 
mortgage is left with the mortgagee to pay off a 
prijr mortgage and he fails so to pay, he is res 
ponsible for any additional sum payable to the 
prior mortgagee. [Wazir Hasan, AJ.C,) Raghu- 
BAR Singh v. Sanwal Singh. 8 0 L J 23 • 

61 I. C. 125 : 3 U. P.L. R. (J. C.l 9. 

“ * 8 . 58 (:i)—Consideration — Partial pay¬ 

ment — Vsufructuary mortgage. 

A mortgagor has no right to elect between 
delivery of possession or redemption when part 
ot consideration was paid aifd part is being 
onered. The mortgagor must give up possession 
on receipt of the balance. Though part of consi¬ 
deration was paid and part is to be paid to 
Creditors of the mortgagor, the mortgage is 
good If the unpaid part is paid. [Lyte, A. J. C.) 
Oajadhar Chauuey V. Sant Baksh Singh. 

58 1. C. 161 : 7 0. L. J. 425 


TRANSFER OF PROPERTY ACT (IV OF 1682). 

8. 68 (a)—Mortgage, meaning of. 

-S 68 {^)—Consideration—Failure oj. -- 

The consideration for a mortgage may be 
money paid or promised to be paid afterwards. 
In the latter case, there ie no failure of considera¬ 
tion unless the mortgagee expresses his unwilling¬ 
ness to keep his promise or has by his conduct 
disqualified himself from carrying out his part of 
the contract. [Kanhaiyu Lai, 7. C.) Narotam 
Pkasad V. Shankar Singh. 

62 I. C. 91 : 22 0. C. 112, 

- 8 - 58 (a) — Consideration — Partial 

failure—Effect of. 

Though only a part of the consideration for a 
mortgage is proved, the mortgagee is entitled to 
possession of or a lien on the mortgaged property 
to the extent of the money advanced. [Kanhaiya 
Cal, Offg. A.J.C. and Daniels, A. J.C.i Sankata 
j Din V. Har Baksh Singh. 

60 I. C. 952. 

S. 68 {&)—‘Consideration— Mortgagor 
and mortgagee — Accounts — Overstatement of 
consideration — Mistake. 

Though a mortgagee is put in possession of the 
mortgaged property on condition of his appro¬ 
priating the income ol the properties towa^'ds 
interest still it is open to the mortgagor to show 
the mistake in the consideration stated in the 
mortgage. The mortgagor is entitled to interest 
on the amount by which the consideration stated 
exceeded the real amount paid. [Lindsay, J.C ) 
Partab Singh v. Balwant Singh. 

48 I. C. 650 : 6 0. L. J. 670. 

---S. 58 (a)— Consideration — Deposit of the 

loans with mortgagee—Suit for the rtcovtryof 
the deposit—PJot a suit to enforce a contract — 
Small Cause Court 

Where a mortgagor allows the whole or part 
of his loan to remain with the mortgagee on 
the undorsianding that it is to be taken by him 
from time to time, the transaction is to be regard¬ 
ed as a deposit ol money with an agent or banker 
repayable on demand without interest. It is not 
a contract of loan, and so a suit lies lor its 
recovery m the Small Cause Court. (Ltndsay, 
J. C.) Mussammat Ranjita Mcssammat 
Rukmin. 34 1. C. 387. 

--8. 56 (a)—jUor/jgagt —Validity of un¬ 
registered deed of gifts—Rights under—Mortgage 
in consideration of. 

The common ancestor of the defts. executed in 
1891 a mongage-deed in favour of one K. in con¬ 
sideration of a debt-due to the latter’s deceased 
husband Irom the former. In 1897 the widow 
executed a deed of gift in favour of the plff., con¬ 
veying all her rights under the mortgage-deed to 
him, but she died before ihe deed of gilt could be 
registered. Subsequently the plff. obtained from 
the legal representative of the widow in 1899 
under a Registered deed, all rights possessed by 
the legal representative under the deed of 1891. 
In consideration of the sum due under the deed 
of the defts. executed in 1898 a mortgage in 
favour of ihe plff. In a foreclosure suit bv the 
plff?., the defts. pleaded that the deed of 1898 
was obtained by fraud as the plff. had represent- 
.cd that all the rights under the deed of 1891 were 
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TRANSFER OF PROPERTY ACT (IV OF 1882). 
S. 58 (a)—Mortgage, meaning of. 


lawfully transferred to biro while in fact the 
transfer in his favour was void in law.— Held, 
that, (1) Under the circumstances the defts, could 
not plead undue influence and fraud. (2) The deed 
of 1897 could be admitted in evidence both as an 
evidence of circumstances under which the 
mortgage-deed of 1898 was executed and as 
regards the question of fraud and consideration. 
(3) The mortgage was one by conditional sale 
and the consideration for it was the discharge of 
the defts. from the liability under the deed ot 
1891 from which liability the plff. after obtaining 
the deed of 1899, could free the defts, and that 
was a good consideration. {Piggott, C. J. and 
Lindsay, A. /. C.) Lala Atal Bekari Lal v. 
Nakpet Singh. 20 I. C. 47 (2). 

-Ss. 58 (a) and IQO^Mortgage or charge 

— Distinction. 

Every document must be interpreted on its 
own terms and not in the light of other cases. ^ A 
mere agreement that no redemption of an earlier 
mortgage will be allowed before the amount bor¬ 
rowed later is paid, does not effect a charge on 
the property. {Lindsay, A. J. C.) Ganesh Pra¬ 
sad V , Bisram Singh, 18 I. C. 461, 


__S 8 . 58 (a) and 105 —Mortgage or lease— 

Zuripeshgi—Redetnytion—Existence of debt* 

The test to find out whether a zunpeshgi is a 
mortgage or lease is to find out whether there is 
a secured debt and a right of redemplioo. In a 
zuripesbgi lease properly so called there is an 
advance to the lessor in consideration of which 

the lessee is given possession ^ 

term during which he recoups himself for the 
sum advan^d and interest out of the P^oMs oi 
the land of which he is put m possession. There 
is no question of redemption upon paying off an 
Advance The lease terminates at the expiration 
ofihe term and the lessor may thereupon re-enter. 

The transaction is really one m 
oaid in a lump sum in advance instead of by in¬ 
stalments during the term. Where however the 
treated in the lease after the expiration 

of ?Sfterm until the advance which essentially 
of the term is repaid, the trans¬ 
loan uot an a essential characterisiics ol a 

action has the essenti 

roorigage. Singh v. Chan- 

MaHakaJAH Kesho t'K , 3 p. L. T. 797 : 

drika Prasad Singh, ^x-. -- 


Y rx AO n 1 OO 


_.S, 58 (a) and 100—Mortgage or charge— 

- - 7 “®’ Security of Property for rent. 

DisUncUon « ddition to making the 

Where a lease dee^ina^^^ 

lessee personally r*he same and restrained 
property 

the lessee from all - HeW, the trans^c- 

as the rent mortgage. The broad 

tion did *™°en a mortgage and a charge is 
distinction ® fives a right to pay- 

that whereas the er V B property wuh- 

nrent Uund or property, a tnort- 

S™" • ““',V it 


India. {Das and Adami, JJ.) Shiva Prasad 
Singh v. Beni Madhab Chowdhury. 

1 P. 387 : 4 P. L. T. 6 : 1922 P. 628. 

S. 58 (a)— Mortgage — Consideration — 
Agreement not to prosecute—Validity of mortgage, 

A decree-holder in attempting to execute his 
decree was resisted by a third party. The Court 
granted the decree-holder sanction to prosecute 
the obstructor. An agreement was arrived at to 
the effect, that on a mortgage bond being execut¬ 
ed by the judgment-debtor and the obstructor, 
for the amount of the decree the latter would not 
be prosecuted. In a suit to enforce the mortgage, 
illegality of consideration was pleaded in defence. 
Held, the bond was enforceable against all the 
defendants. The distinction between the motive 
for coming to an agreement and ihe actual con¬ 
sideration for the same must always be kept in 
view. (Das and Adami, JJ.) Adhikanda Sahu 
V. JOGi Sahu. 1 P. 164 : 1922 P, 602. 

-Ss. 58 (a) and 69— Mortgage—Operation 

of — Non-payment oj consideration—Execution of 
sale deed — Priority. 

In the absence of a provision in a mortgage 
that it is not to become effective until payment of 
the consideraiion money the mortgage becomes 
operative from the date of its execution. Conse¬ 
quently, where after the execution and registra¬ 
tion of a mortgage the mortgagor executes a sale 
deed of the property the vendee does not get 
priority over the mortgagee even though the con¬ 
sideration for ihe mortgage was paid after the 
execution of the sale (Das and Adami, JJ.) 
Raghunath Bhagat V. Amir Bakhsh. 

1 Pat. 281 : 3 Pat. L. T 307 : 1922 P. 299. 

-S. 58 (a)— Mortgage—Test of — Interest- 

Provision for. 

A very important test to apply, wherever the 
question is raised whether a transactiun amounts 
to a mortgage or not, is to see whether any in¬ 
terest IS to run upon the sum of money that may 
be due by one party to another in consideration 
of which the tranbaction is entered into. If no 
interest is payable by the debtor to the creditor 
and if document expressly states that the trans¬ 
action is entered into for the purpose of paying 
off the sum due by the debtor to the creditor it is 
difficult to understand huw the transacticn can be 
regarded as a morigage. (Das and Adami, JJ,) 
Krishna Kishore Adhikary v. The Kusunda 
Nyadi Collieries, Ltd. 1922 P 36. 

-S. 58 (2^—Mortgage—Unregistered _ 

Mortgagee cannot resist redemption—"Once a 
mortgage always a mortgage”. 

A mortgagee in possession, under a mortgage 
requiring registration but not registered, cannot 
resist a redemption suit on the ground that the 
deed is unregistered and that he holds adversely, 
on the principle, of the maxim ‘once a mortgage 
always a mortgage.’ (Jwala Prasad, C. J. and 
Adami, J.) Rajpati Rai v. Sukwarokuer, 

631. G. 400. 

-S. 58 (a)— Zuripeshgi lease — Construc¬ 
tion. 
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A security bond contained the following stipu¬ 
lation : Whereas 1, the executant, have taken (in 
settlement) the entire 16 As. of inouza. A forming 
the mtlkial property of X for a period of 7 years 
at an invariable annual rent of kupees 407 with 
Kjad, Public Works, and Dak cesses, therefore. 
1. executant, on executing this bond stand as 
security for the sum of Rs. 407 hzed as above. 
As security for the aforesaid stipulated amount, 
I pledge and mortgage upto the term of the 
Thicca to Che said malik the entire 16 As. of my 
mouza B.” It was contended that the rental of 
only one year was secured held that inasmuch as 
the executant had taken a lease of the property 
for a period of seven years, and given security 
lor the payment of the rent, it was only reason* 
able to suppose that he intended to give security 
for the due payineut of the rent during Che period 
ot the lease and not merely to secure the pay¬ 
ment ot rent tor one >ear only. {Chapman and 
Atkinson, JJ.) Gadadhar Prasad v. Umesh 
Chandra Chakravarthy. 2 Pat. L. J. 196. 

-S. 68 [a]—Mortgage money —1 ntcrest 

— Right to. 

Unless the interest is expressly secured by the 
mortgage, it is not included in the mortgage 
money. [Das and Adatnt, JJ.) Pawan Kumar 
Chand V. Dulari Khar. 58 I. C. 216 . 

1 Pat I. T. 644* 

-S, 68 (a)— Shares in a company — Mort 

gage—Effect of such mortgage—Scope oj the T, P. 
Act. 

Shares in indigo concerns in Bihar are a de&nite 
and specific kind ot property and are a valid 
subject ot a mortgage or transfer in any way, 
There are many mortgages known to English 
Law which it would be ditficult or impossible to 
bring within the terms of the T. P. Act and yet 
they would be cnforeccable in India, e.g.^ mort¬ 
gage of a share or shares in a partnership. Cuveti'- 
deer v. Bullock (1873) 9 Ch, 79 Ref. If a share 
is mortgaged, parties must intend that when fore¬ 
closure or sale takes place, the share shall pass 
to the mortgagee as it stands at date of sale or 
foreclosure. This would include not only acccs* 
sions but also changes in good will and the like. 

5 Cal. 198 (P. C.) Ref. [Chapman and Roc, JJ») 
Bhupendka Nath v, Wajihunnissa Begam. 

2 Pat. L. J. 293 ; 39 I. C. 664 : 3 Pat. L.W. 20. 

---8. 58 (a)— Considcration^Payment of — 

Registration. 

Per Jwala Prasad, J. —A mortgage is not in¬ 
valid merely by non-payment of part of con¬ 
sideration. Per MuUtck. 7.—Registration alone 
does not validate a moitgage if there is a condi¬ 
tion that the mortgage should not operate till the 
whole consideration money is paid. The person 
setting up such condition must prove it. [Mulltck 
and Jwala Prasad, JJ.) Rakhaulal v. Hanuman 
Baksh. 1 Pftt. L. W. 260 : 38 I. C. 877 ; 

2 Fat. L. J. 168. 

^8 —Consideration — Partially 

proved. 

In a suit for possession by a mortgagee, the 
defls. raised a plea of want of legal necessity 
but a fair portion of such necessity was proved. 


TBAN8FKE OF PBOPEBTY ACT (IV OF 1882), 

8. 68 (b)—Simple mortgage. 

Held, that details of transaction thirty years old 
could not be expected to be proved by the pl£f. 
and the land can be a security, at any rale for 
the amount shown to be lor necessity. [MuUick, 
J.) Kesho Prasad Sinha Bahadur v LaljI 
Ray. 35 I. C. 636 : 1 Pat. L, i. 138. 

-8. 68 (3>)’-^Delivery of Possession oj land 

as security for money in absence of writing or 
registration is not mortgage. 

Where a person delivers possession of land to 
secure the payment of a debt but there is no 
writing or registration in evidence on the trans¬ 
action. it is not a mortgage. In a suit the pro¬ 
per decree to be passed would be one for reco¬ 
very of possession on repayment of the debt. 
[Pratt, J.) Maung Aung v. Maung Shwb Lin. 

1923 Bang. 61. 

—-Ss. 58 (a) and 69— Mortgage money^ln- 

terest—Mortgage with power of sale—Default of 
payment of interest. 

When the mortgagee is given a power of sale 
at any time on default of payment of principal or 
interest and the sale proceeds are to be applied 
towards the payment of the principal and interest 
the document as a whole is subject to S, 69 of 
the T. P. Act and the right of redemption should 
be taken as dependent on punctual payment of the 
monthly interest as it falls due in the mean time. 
The power of sale can be exercised under S. 69 
j of the T. P. Act even if there is no default in res¬ 
pect of payment of the principal money. The 
term “mortgage money*' iocludes interest along 
with the principal. [Twomey, C. J. and Parlcti, 
J.) The Fir.m of A, C. Kundu v. Rookochand. 

a Bur. L. T. 147 : 43 I. C. 921 : 9 L. B. K. 106. 

-8. 58 (a) and [c) — Mortgage by conditional 

sale — Test—Rtlationship of debiof and creditor. 

The true test for determining whether a trans¬ 
action amounts to a mortgage is whether a rela¬ 
tion of debtor and creditor exists between the 
parties; a sale with right of re*purchase does not 
amount to a mortgage by conditional sale, if such 
a relation docs not exist between the parties. 
[Twomey, J.) Ma Huin v. Osman Gani. 

16 I. C. 423 : 5 Bur. L. T. 99. 

S. 56 (b)—[Simple Mortgage]. 

- St. 68 (b), 69 and 68 (*>) (c)— MorP 

gage—Unenforceable for want of attestation — 
Personal covenant to pay — Dispossession^ Lender 
ij may sue on. 

A loan prima facie involves a personal liability 
to pay ; aod such a liability is not displaced by 
the mere fact that security is given lor the re¬ 
payment of the loan with interest ; but the nature 
and the terms of such security may negative any 
personal liability on the part of the borrovs^er. 
Even il the mortgagor be in the first instance 
under no personal liability, such liability may 
arise under S. 68 (b) or tc) of the T. P. Act. The 
right of a mortgage to sue the mortgagor person¬ 
ally for the mortgage money arising out of any of 
the circumstances specified in S S of the l\ P. 
Act is unaBected by the fact that the mortgage 
being unattested is unenforceable as a mortgage 
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(Lord Parker.) Ram Narayan Singh v, Auhin- 
DRA Nath. 44 Cal. 388 : 21 M. L. T. 12 : 

15 A. I. J, 107 : (1917) M. W. N. 94 : 
25 C. L. J. 121 : 21 C. W. M 383 : 
19 Bom. I. B. 194 :44 1. A. 87 : 38 1. C. 932 : 

32 M. L. J. 39 (P. C.) 


■ -8s. 58 (b) and 98— Simple mortgage — 

Condition that mortgagee shall take possession — 
Default of payment of interest by the mortgagor 
—Decree for sale. 

In a suit brought by the mortgagee against the 
mortgagor who had failed to pay the principal 
and interest, to enforce his mortgage, the single 
instrument styled a simple mortgage, provided : 
■“If the whole or portion of the interest remains 
unpaid by the due date, the mortgagee shall take 
possession of the mortgaged properties immedi¬ 
ately thereafter and enjoy the said properties as 
under a usufructuary mortgage ” Held^ that the 
mortgagee retained tue position of simple 
mortgagee.iand the mortgagor had not fulhlled his 
obligations and the decree tor sale of the mort¬ 
gaged property is right. {Lord Macnaughten.) 
Lingam Krishna v. Manya Sultan, 

15 C. W. N. 441 : 9 M. L. T. 445 : 8 A.L.J. 594 : 

13 C. L. J. 584 : 13 Bom. L. B. 447 : 

(1911) 1 M. W. N. 429 : 10 T. C. 272 : 

21 M. L. J. 1147 (P. C.). 


— S. 68 (b) —Right of mortgagee to enforce 
whole claim against a portion of the property. 

Where portions of mortgaged properly go. 
subsequent to the mortgage, into different hands, 
the mortgagee is entitled unless he is himself a 
party to the disintegration, to sue to enforce the 
whole of his claim against any portion of the pro¬ 
perty. {Gokul Prasad and Stuart, JJ.) SuRAJ Mal 
V. Than Singh. 64 I. C. 451 ; 19 A. L. J. 917 

■S. 68 (b) —Enforcement of security-^ 


Cause of action. 

A leased certain property to B who mortgaged 

two items to A as security for due payment of 
rent The rent fell due and A obtained a decree 
against B for the arrears. B subsequently sold one 
of the items to C. A then sued to enforce the lien 
against both the items, without impleading C and 
gSt a decree and the properties were .old in ex- 
Icution. A then sold to D all the rights he had 
acquired in the properties who sued c (or a pro¬ 
portionate share of the arrears. HM. that D was 
entitled to recover the proportionate amount from 

C. [Tndhall and Rafique, JJ.) 

Baldeo kai. ^ ^ ^ J gg 


__s 68 (b)—Rights of mortgagee—Law he¬ 
re T, P Act-Sale of unhypothecated property— 

“Sr the law which existed prior to the pass- 
,2 of the T. P. Act (1882). the mortgagee could 
'owed against either the hypothecated Property 
; anrother property of the mortgagor. In the 
resent case, he proceeded against /atter. and 
1 the properties were put to sale. Held, it was 
inossible to hold that this sale was a n^lity. 2 
“ 21 ?: 28 A. 295 Rel. KT^dball and Raf!g«. //.I 
, Dundiya V , Giyani Ram, 


TBANSFEB OF PBOPEKTY ACT (IV OF 1882). 

S. 68 (b)—Simple mortgage. 

S. 58 (b )—Simple mortgage—Covenant 

^igai«s/ alienation ^Effect of. 

Where a document provided *‘I have borrowed 
Rs. 1,000 from so and so and one-third of the en¬ 
tire 20 Biswa 2emindary property belonging to 
me. I therefore covenant and give it in writing 
that 1 shall repay the aforesaid amount with in¬ 
terest, etc. Until payment, I shall not transfer the 
aforesaid property. If I do so. then such transfer 
shall be invalid. I have therefore executed these 
presents by way of land (Tamassuk).’' Held, that 
the document did not c-nstitute a simple mort¬ 
gage as there was no transfer of a specific interest 
in immoveable property nor any power of sale 
conferred on him. A covenant against aliena¬ 
tion is merely an assurance to the person advanc¬ 
ing the money that there will be property avail¬ 
able for the realisation of a money-decree in the 
event of his being driven to obtain one. Some¬ 
thing more than this is required to create a mort- 
pge. {Tudball, Rafique and Piggott, JJ.) Mohan 
LaL V. INDOMATI. 89 All. 244 : 39 I. C. 18 : 

16 A. L. J. 174 (F. B.). 


S. 58 (b )—Mortgage or charge. 


Where the executant oi a deed of transfer hy 
pothecates the properties and covenants to pay 

interest and not to transfer the property so-lon« 

as the debt remain unpaid, the deed constitutes a 
simple mortgage and not a charge, {Richards, 
C.J. and Banerji,J,) Kalvan Singh v. Dammar 

261. C. 762 


7 S. bb {b)—Simple mortgage-deed—Cons¬ 
truction of-Word -hypothecation- not mentioned 
in deed—Mortgage, if results. 

A document intended to secure repayment of 

amounts borrowed, but which does not mention 

any fact of hypothecation of immoveable property 
nor refers to a right to bring any immoveable 
property to sale or non-payment of the amounts 
due, cannot merely because it refers to specific 
immoveable properly which ihe executant agrees 
not to transfer until repayment of the loan be 
construed as amounting to a simple mortgage 
Per Banerjee, /.—In construing a document one 
should consider the intention of the parties and if 
that intention can be gathered from the document 
Itself it should be given effect to. The mere omis¬ 
sion of the word‘mortgage’or of a clause giving 

the mortgagee a right to sell the property secured 
lor the debt does nob remove the document out of 
the category of an hypothecation. {Richards CJ 
and Banerji, J.) Jwahir Mal v. Rami Indomati* 
36 All. 201 : 22 I. C. 973 : 12 A. L. J. 29o] 

-S 58 {b)—‘Essentials of a simple mart- 

gage— 'Makful ana ‘ Mustagharak'—Meaning 
Right of redemption is the essential condition 

of a mortgage. Tbe words. ^MakfuV and ^MuJa- 
gharak ordinarily imply a power of sale, excent 
wnere the parties intended otherwise The d^d 
was not a simple mortgage. Property secured for 
maintenance allowance is not a mortgage 
and Lyle, JJ.) Musuma KhatumT Tahira 

I* C. 681 : 11 A. L, J. 580. 

-S. 68 (b)— *nortgage—Sale. 

In a simple mortgage, the deed should indicate 
when read as a whole that the intention was that 
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S, 58 (b)—Simple mortgage. 

p^roperty wa.s to be sold on default. {Ryves ond 
Lvie, JJ.) Moti Begam v. Har Prasad. 

19 I. C. 658 : 11 A. L. J. 570. 

-S. 58 (b)— Simple mortgage —'Muakhiza”, 

To constitute a simple mortgage, there must be 
a transfer of an interest in specific immove¬ 
able property, (b) a personal undertaking by the 
mortgagor to pay the mortgage-money, and (c) an 
agreement, express or implied, that in the event 
of the mortgagor failing to pay according to his 
contract, the mortgagee shall have a right to cause 
the mortgaged property to be sold. The word 
"muakhiza ' is not commonly employed to denote 
a simple mortgage. The root meaning of muak 
hiza is taking and the word is generally used in 
the sense of taking satisfaction or calling to 
account. {Karamat Husain and Chamicr, JJ.) 
DALirSiNciM V, Bahadur Ram. 34 All. 446 : 

15 I. C. 435 :9 A. L. J. 560. 

-S. 58 (b)— Simple mortgage — Right of 

mortgagee. 

A simple mortgagee’s right under the T. P. 
Act is only to hold the property as security for 
his loan while the mortgagor continues to possess 
the property, and so when a simple mortgagee 
sues for sale, such suit is not one for possession 
of an interest in immoveable properly. 30 M. 426 
Poll. {Sanderson, C.J. and Mookerjee, J.) Pkiya 
Sakhi Devi v. Bikeshwar Samanta. 

44 Cal. 425 : 21 C. W. N. 177 : 37 I. C. 277 ; 

27 C.L. J. 212. 

-S. 58 tb)—Lekha Mukhi— Essential 

features of. 

A lekha mukhi mortgage is a usufructuary 
mortgage by which the land is made over to the 
mortgagee who has to look to its produce for the 
payment of the mortgage-debt, the mortgagor un¬ 
dertaking no personal liability and the mortgagee 
not having tlie right to sue for the debt. {Sevan 
Petman, 7.) Khandulal v. Fazel. 

51 I. C. 956 : 1 Lah. 21. 

-S. 58 (5) and (rf)— Mortgage—Simple or 

usufructuary^Tests of—Interest—Charge on 

property^ 

Under a mortgage-deed the mortgagee was to 
be in possession of the mortgaged properties and 
lo set oft the rents and profits towards interest 
and if any portion of the interest was unpaid the 
mortgagee inigiit recover the interest mouth after 
month from the mortgagor. The mortgagors were 
to redeem the property on payment ol tlic ptiiici- 
pal money. Helil tliat tlie mortgage was neither 
a simple nor usufructuary murlgigc and that the 
interest was not a charge on the mortgaged pro¬ 
perty. 2 A. 537, 33 A 107 Kef. {Schyabc, C.J. and 
ll^allace, J.) Nammalwak Chetty i», Krisiina- 

sWAMi Chetty. 16 L. W. 743 : 1923 Mad. 71. 

-S. 58 (b)— Personal covenant — Mortgage. 

A mortgage deed containing a stipulation to 
redeem in any C7i»/6rn» month at the end of ten 

years does not imply a personal covenant to pay 
at once at expiry of the period. {Phillips and 
Krishnaii, JJ,) Kang.v Kiei ai t'. NaRasimha 
Ayyangar. 47 I. C, 852 : (1918) M. W. N. 672. 

-Ss. 68 fb) and 100— Simple mortgage — 

Charge — Transfer of interest—Covenant to 
pay. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

S. 68 (b)—SimpU mortgage. 

A formal transfer of interest is an element of a 
mortgage document. A stipulation for repay¬ 
ment of a certain amount within a specified lime 
involves a personal covenant to pay and the docu- 
mer^t is a simple mortgage and not a charge. 10 
M, 509 ; 29 I.C. 605 Dist. {Sadasiva Aiyar and 
Spencer. JJ.) Samandan Karakat Etathil v. 
Mainkott Vellua Vettjl. 6 L.W. 296 • 

42 I C. 349 : 33 M. L. J. ei9. 

-S. 68 {h]—Rights of mortgagor—Default 

on payment. 

Mortgage is a security for repayment of debt. 
In a simple mortgage the mortgagor is and con¬ 
tinues to be owner of the property before and 
after default of payment. {Coutts Trotter and 
Srinivasa Aiyangar, J J.) SuRAPUDl Muniappa v. 

I Nookala Sesiiayya. 32 T. C. 901 : 3 L. W. 341. 

'-S. 68 (b) and (d) — Simple and usufructu- 

ary mortgages—Construction of deed. 

Where long after a simple mortgage the 
mortgagor gave a lease to the mortgagee, by 
which the rent was to be applied towards inte¬ 
rest on the mortgage. Held, the two transactions 
must be deemed to be independent of each other 
and the simple mortgage was not converted into 
a usufructuary mortgage on the execution of the 
lease. l4 C.W.N. 1001, Dist. {Seshagiri Aiyar, J.) 
Chidambaram Pillai v. M.S. M. Doraiswami 
Chetty. 311. C. 473. 

-S. 68 [h)— Mortgage —Adamanam—Sim- 

pie mortgage* 

A document styling itself Adamanakaaatipathi' 
ram and giving sufficiently accurate description 
of the property and reciting the amount due there¬ 
under is a mortgage within S. 31 of the Lim. 
Vet, even though words expressing a transfer of 
interest and giving a power of sale are absent 

Nair and Spencer, JJ.) PonnuraNGA 
Mudaliar V. Thandavaraya Mudaliar. 

1 L. W. 1025 : 26 I. C. 274 : (1916) M. W. N. 21. 

- 8 . 58 (b )—Simple mortgage—Covenant 

to pay^ essential. 

A covenant to pay is essential in a simple 
mortgage. Where the mortgage recited “When¬ 
ever we pay the same to you, you shall receive it 
and give back the deed". Held, per Sadasiva 
.4tyitr, J. [Seshagiri Aiyar. J* contr.i.) that there 
was no covenant to pay and the documeut only 
created a charge. 15 M. 304 Cons, 

Aiyar and Seshagiri Atyat\ JJ.) Kagatpa 
Thamayyappa. £4 I. C, 372 ; 26 M. L. J. 514. 

-— Ss. 58 (b). 67 and 98— mortgage— 

Right to bring properly to —Proiiston us to 
re-fayment—Whether 'Covenant lo pay" uUhtn 
S . 67. 

Though a Malabar kanom is an anomalous 
mortgage within S. 98 of the Act the piovision as 
lo rc-paymont is not a “Covenant to pay’’ within 
the meaning of S. 67 ot tltc .Act. [W allis and 
Sadasiva Aiyar, JJ.) ChUNDAM Veettu. Pazha- 
YATT<Yii. V. C. P. M, Muhammad. 

24 I. C. 127 ; (1914) M.W.N. 618. 

—— -6. 88 (b )—'Mof tgage' — Whether includes 

instruments creating no transfer of interest or 
conferring power of sale. 
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TRANSFER OF PROPERTY ACT (IV OP 1882), 
S. 68 (b)—Simple mortgage. 

The term ‘mortgage’ includes instruments 
which create no actual transfer of interest or con¬ 
fer express power of sale Such an instrument 
may be a simple mortgage. 16 I C. 209, Foil. 10 
Mad. 509; 9 Mad. 218; 21 Mad 326. Dist. {Miller 
and Sadastva Aiyar, JJ,) Venkat*ram Aiyar 
V. SUPPA Nadan. (1914) M.W N. 601 : 

24 I. C. 24 : 27 M. L. J. 68 . 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 58 (c)—Mortgage by conditional lale. 

-S. 58 [h)-^Simple mortgage — ^^Muatagha- 

raq'\ 

A power of sale in a simple mortgage maybe 
given either expressly or impliedly by using words 
such as :‘Mustagharaq,’ ‘rehen’ Arh’ woich com¬ 
monly import such power. {Lindsay, J. C.) 
Gauhar Khan v, Ajudhia Singh. 20 I. C. 870. 


-Ss. 58 (b) and 100— Mortgage-charge 

—Simple bond —Thanaka. 

A Simple bond under which the obligee bound 
himself and his heirs "with all my property 
moveable and immoveable as thanaka" is not a 
mortgage or charge. No charge can be created 
by act of parties without an intention to do so. 
{Benson and Sundaru Aiyar, JJ,) Kamayya v. 
Yerakola. 

IS M. L. T 327 : (1913) M W. N. 335 : 

191 C. 221: 24 M. L. J, 479. 

-8, 56 (b)— Personal covenant—Suit on 

mortgage—Withdrawal of prayer for sale—If 
mortgagee entitled to a personal remedy. 

Where in a suit upon a rrtortgage in which the 
mortgagee was given remedies from other pro- 
pertiesand person of the mortgagor, the mortgagee 
withdrew his prater for sale of the hypotheca. it 
was held that he is net entitled to the personal 
remedy. 35 Bom. 327 Dist. {Benson and Sundara 
Aiyar, JJ.) Cheriyonni v. Nhera Poyile. 

(1911) 2 M W. N. 687 ; 10 M. L. T. 628 : 

13 I. C. 174 . 22 M L. J. 47. 

--S. 68 {h)~-Morlgage or charge-simple 

mortgage, essentials of. 

A der d recited:—“In default I shall on the secu¬ 
rity of the house site belonging to me pay and 
make good the principal and interest. Held, that 
the instrument created a simple mortgage. A 
covenant to pay is essential lor a simple mortgage. 
There need not be a formal transfer of any in¬ 
terest in property. To constitute a simple mort¬ 
gage the instrument need not state that the mort¬ 
gagee shall recover his m^'ney by sale. {Whitt, 
C J and Knshnaswami Atyar, J.) Balasubra- 

mania Nadar v. Siva Guru Asari. 

* 11 I. C. 629 : 

21 H L. J. 662. 


__.g 5 g {\i)^Power of sale—'hypothecation 

tnd before T-P. Act, • * . 

HVpotbecation boDdexecutco prior to the pass^^ 
pofTP Act though not expressly containing 
newer of sale is a simple rooitgagewithin S. 58. 

7allis and Munro, JJ.) '^amlino v. Arukkani. 
Vatits auu ^ J ^ , g JJ 

_.g 58(b) and (c)— Personal covenant-^ 

erteage by conditional sale. 

A mortgagee is not entitled to sue for simple 
oney decree on a mortgage when the-e ib no 

rrsonal covenant to pay. •'* g 

THAMALV SaROO. 68 I. C. 30. 

__g 58 {b )—Personal covenant—Simple 

Thr/hief feature o' » “oj'g*®' ” 

trial. S 58TP Act is that the mortgagor 

.... .. K»» 

GANNATH. MX. v. im 

c D— VOL. IV 117 


--S. 68 (b)— Simple mortgage—Personal 

covenant. 

In the case of a simple mortgage a personal 
covenant is always implied and a decree for sale 
could be granted. {Kanhaiya Lai, A J,C } Lalta 
PRASAD V. Hori Lal. 19 I. C. 748; 16 0. C. 90. 

®a. 38 (b) and 100—Simple mortgage _ 

Essentials—Mortgage Or charge. 

Where as a security for payment of money 
certain property was mortgaged and hypothecated 
with a covenant that, until repayment the 
mortgagor would not alienate the properly in any 
way. Held, that the document was simple mort¬ 
gage. 34 A. 446, 36 Cal. 837. Appr. [Atkinson and 
Ktngsford, JJ ) Anand Ram Marwari v. Dhan- 
PAT SINGH. 1 Pat. L. J: 663 : 

38 I. C. 87 : 2 Pat. L. W. 341. 

r T®'.?® ’—Mortgage — Upper 

Burmah—Usual form — Onus. 

In Upper Burmah. the usual form of mortgage 

IS not simple but usufructuary and if an exception 

be set up to it, should be proved. {Me Coll, A. J. 

C.) Mi Saw Myin v. Mi Shwe Thin 

16 I. C. 919 : (1912)1. U. R. B. 125. 


vj vvouibiQuai Bale* 

——— S. bS {c}—Mortgage by conditional sale 

--Sale — Agreement to reconvey — Intention— 

-E&lcior of purchase money in Court 

A deed of absolute sale of immoveable pro¬ 
perty and a subsequent agreement for re-sale to 
the vendor on payment ol the price, do not cob 
siituie a mortgage by conditional sale unless it 
appears from the documents tbemaelves viewed 
in the light oi surrounding circumstances that 
the parties so intended. Where a suit for redemp¬ 
tion is instituted 1 ng alter the date fixed for the 
re-purchase tin this case forty-four years) coe^nt 
evidence of such intention is necessary If the 
deed of sale is earlier than the coniract to re 
convey, then the intention to treat it as a mortgage 
must be shown to have existed before the sale 
was executed. A provision in the agreement to 
reconvey and for deposit in Court of the repur. 
chase price, similar to the provisions of BenrT 
Ke. 1 of 1798 and XVII of 1806. does no nee"?- 
sarily show an inteniioo to mortgage 12 a w 

Ref. 22 All. 119 Dist. {Lord Atkin%n ) iHAvnl 
Singh v. Wahid-ud din. * J^^nda 

38 All. 670 : 21 C. W s eta 
20 M. L. T. 629 • 14 A T x 
(1916) ii U W. M. 870’: 19 Bom £ E l 
S L. W. 189 : 88 C.L.J. 694 : 10 Bur. £ £. wj 

36 I. C. 38 : 43 I. A. 284 
[On appeal from 6 . I. 7 ’ A. ] 

‘’y. condi.ion^l 


-SaU in lieu of 

reconveyance. /or 
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TBANSFEB OF PBOPEBTT ACT (lY OF 1882), 

S. 58 (c)—Mortgage by oonditional sale. 

Where in lieu of a portion of the amount due 
under a mortgage the mortgagor (co-sharer) pur¬ 
ported to transfer his share in the village out and 
out in favour ot the mortgagee and the deed also 
contained a covenant for reconveyance of the 
property by the vendee in case the money w as 
repaid Held, that the transaction was one of 
mortgage by conditional sale. \Kanhaiya Lai 
and Sulatman, JJ,) Mohjndra Man Singh t». 
Maharaj Singh. 

45 A. 72 : 20 A. L. J. 810 : 1023 A. 48. 

—”'^“8. 58 (c)— Mortgage by conditional sale 
—Sale and agreement to reconvey—Accounting 
for profits. 

Two deeds were executed on the same day one 
an absolute sale, and the other an agreement by 
the vendees, reciting that the property had been 
purchased by thecn on the condition that when¬ 
ever within five years the vendors should pay to 
them the amount of the consideration money to¬ 
gether with interest deducting the actual profits 
realized by the vendees from the property, the 
vendors would be entitled to have the property 
recoiiveyed by the vendees, Held, that the pro¬ 
visions as to accounting at the time of the demand 
for reconveyance, showed clearly that the relation 
of creditor and debtor existed between the parties 
and that the transaction was a bai bit wafa or 
mortgage by conditional sale. 12 All. 287 (P.C.); 
38 All. 337 (P. C.) Dist. [Mears, C. J. and 
Rafique, J.) Muhammad Hamid-ud din v. Lala 
F'akir Chand. 

42 All. 437 : 18 A. L. J. 478 : 

58 I. C. 717 : 2 U. P. L. E. (All) 341. 

-8. 68 (o)—Saff or mortgage—Sttpulation 

for repurchase—Intention of security. 

A mere stipulation for re-purchase does not 
convert a sale into a mortgage and if only a sale 
made with a contemporaneous agreement by the 
purchaser to restore the property back on a 
refund of the price appears to be made, the 
transaction must mean a sale. An intention to 
create a security for the payment of a debt is 
essential to a mortgage. {Lindsay, J. C.) Kishen 
Dayal Pande V. Chandbr Deo Pandb. 

36 I. C. 991. 

.8. 58 (o) — Sale or mortgage — Sar- 

rounding circumstances. 

Though the conditions on which a mortgage 
can be redeemed are onerous. Court is not 
justified in coming to the conclusion that the 
transaction which purports to be a mortgage is a 
sale, A Court has to look to the surrounding cir¬ 
cumstances as well. {Bannerjee and Piggott, JJ.) 
Muhammad Kasim v. Shko Lino Swami Jangam 

32 I. C. 192' 

^8 («)—Conditional mortgage —Sm6- 
sequent bond-^Stipulation to pay mattey due 
under—Effect of. 

A mortgage by conditional sale was made in 
1869. The mortgagor executed another bond 
which provided that the money due on it would 
be paid on the last day of Baiihak. If payment 
was not made, the obligee might recover the 

money from the obligor personally and from his 

moveable and immoveable property. After a 


TBANSFEE OF PBOPEBTT ACT (IV OF 1882) 

S. 58 (c)—Mortgage by conditionnl tale. 

reference to the earlier deed, the obligor con- 
lainued “ when we mean to pay the amount due 
on the deed of conditional sale, we will first pay the 
amount of tho present deed with interest and then 
pay the amount of the deed of conditional sale. 
Therefore, we have written this bond in order 
that it may be of use.” Hfld, that the later bond 
did not constitute a mortgage. 31 All. ^82 : 6 I. C. 
165, Dist. {CHamier, J.) Baldeo Rai v. Murli 
RAI. 16 I. C. 638 : 10 A. L. J. 120. 

-8. 68 (c)— Mortgage by conditional sate 

—Sale to be void on payment. 

A sale deed providing that ifwithm 6 years, 
the amount secured was paid back the sale would 
become void, creates a mortgage by conditional 
sale. {Richards, C. J. and Banner jee. J.) Bal- 
bhadar Rai v. Biriyraj Rai. 10 I. c. 680. 

-—8, 58 (c)--Saf« or mortgage by conditional 

sale—Dish nction—TeA t. 

When the sale deed and the agreement to 
reconvey are executed on the same date, an 
almost irresistible presumption arises that the 
transaction is a mortgage by condiiional sale. 
But when the agreement to recoiivey is executed 
sometime aferthis at^d when at the time of 
execution of the sale deed the parties had no 
intention of entering into the agreement ; the 
deeds read together w mid notmakc tiie transac¬ 
tion a conditional mortgage. 22 All 149 Dist. 
{Richards, Gri^n and Ttuiball, JJ ) Jhanda 
Singh r. Wahib fid-din. 83 Ail. 585 : 

9 I C. lOlS ; 8 A L. J 889. 

-8. 58 (c)— Mortgage by conditional sale 

— Esientiats. 

A stipulation for repurchase will not by itself 
convert a sale into one of mortgage. There must 
be the right to repurcliase. Whether it is a 
mortgage by conditional sale or sale with clause 
to rcconvey. depends on the imenlion of the 
parlies. 31 Bom. 528 Con. A sale-deed executed 
cODtempor.aocouslv with an agreement to rcconvey 
contained the clause ” the sale has become 
absolute. The parties have no right to cancel the 
sale and to demand the consideration money. 
The vendor has no right to any share of the pro¬ 
perty sold.” Held, the transaction was an out 
and out sale. (12 All. 387 Foil.) {Stanley and 
Tudball, JJ.) Ghulam Nabi Khan o.iNiax Um- 
Nissa. is All. 337 : 9 I. C. 140 : 8 A. L. J, 119. 

-8i 58 (c) 67 and 68— Usufructuary mort~ 

gage^Possession not taken by mortgagee—Inter¬ 
est, if can be recovered. 

If. in a usufructuary mortgage, the property is 
secured only for the amount borrowed and not 
for interest and if the mortgagee does not take 
steps to get possession, he loses his right to 
interest. {Macleod, C. J, and Fawcett, JJ.) UiNlK 
Chand v» Magani Chand Rangappa Kondappa. 

46 Bom. 621 : 68 I. C. 766 : 

22 Bom. t, B. 1436. 

IT T^' Mortgage by conditional Stela — 

Essentials—Sale or mortgage. 

A deed of transfer of lands under a sale in lieu 
of principal and interest due upon a pre-ezistlng 



1861 


CIVIL DIGEST, 19J1—1923. 


1862 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 58 (c)—Mortgage by conditional sale. 

mortgage, reserving to the vendor the right to re¬ 
purchase the same on payment of the sale consi¬ 
deration within twenty years even when read 
with a lease of the same lands by the vendee to 
the vendor at an annual rent which was liable to 
reduction in proportion to any fractional payment 
of the sale price amounts to a sale and not a mort¬ 
gage. S. 68 of the T. P. Act defines what a mort¬ 
gage is and cl. (c) of the section describes one 
method of effecting a mortgage, i. e,, by condi¬ 
tional sale. But cl. (c) is not to be read in an isolat¬ 
ed manner but in reference to the first para¬ 
graph of the section and when it is so read it is 
manifest that cl. (c) comes into play only when 
there is a mortgage as that term has been defin¬ 
ed. [Baicholor and Shah, JJ.) NarAYAN v. Vig- 
KESAWAR. 40 Bom. 378 : 

34 [. C. 414 : 18 Bom. L. R. 250- 

S. 58 (c )—Mortgage by conditional sale — 


] TRANSFER OF PROPERTY ACT (IV OF 1882). 
S, 58 (c)—Mortgage by conditional sale, 

S. 58 {c)^Mortgagc by conditional sale-- 


Provision for accounts —Rent. 

Where a debtor transferred his property to the 
creditor for a debt of Rs. 2.500 with a stipulation 
for a reconveyance by the creditor of the sum 
due as well as all moneys spent in imp’-ovements 
by him. and there was also a rent note from tf e 
debtor to the creditor providing for payment to 
the deft, annuallyiof a rental of a certain sum, it 
was treated as a mortgage by conditional sale and 
notan out and out sale. (Batchelor and Hay¬ 
ward, JJ.) Kasturchand Lakhmaji V. Padia 
P^YIL 40 Bom. 74 : SI I. C. 386 : 

17 Bom. L. R. 928. 

S. 68 (c) Sale or mortgage—Agreement 

_ ^ A 


to resell—Rent—Interest. 

Where a vendor sold his house to the vendee 
and on the same day executed a lease deed to the 
vendee and the vendee contemporaneously agreed 
to reconvey the house on payment of the sale 
orice and rent from month to month ; held^ that 
these documents constituted a mortgage with the 
right of redemption within a period and an a^ee- 

ment to pay rent in lieu of interest. (Scott, C. J. 
Zd Hayward, J.) Nag.ndas Jek.Nson Das 
Nanabha. Dul-abhram. ^2^6 D y 63^. 

__ 68 (c)—Sa/« of mortgage by conditional 

and the piff. on the same day agreed to resell the 
and me pm. in possession pa>ing a 

Rs ll 8 and U was found that the proper- 

rent of Rs.l 18 and iiwd Rs. 1,500 and 

nr 7 I fair ':ZHeld that the real intention 

RAO SAHEBAO.^^ ^ ^ .ygg 

___ 8 ^ 68 (c)—Covenant to repurchase—MorP 

gage or eale. condition of re- 

‘ If the d<>cameDt of 

purchase shows no covenant 

I debtor, the mtrteaJ. <5%//. C. /. 

of * 7 1 " GOROtJATH BALA« V, YAMA- 

and Batchelor, J.) GORUNatb _ 

REYA NALARAO. ^ ^ , JJ I, R, 340. 


Sale with intention to reconvey-Dislinction—Sur¬ 
rounding circumstances. 

The question whether a transaction is a mort- 
gage by conditional sale or sale with an agreement 
to reconvey most be determined with reference to 

the intention of the parlies as gathered from the 

document and surrounding circumstances 12 A 
387 ; 38 A 570 ; 22 A. 149 ReJ One of the tests 
IS to see whether the relation of debtor and cre¬ 
ditor subsists between the parties. (A^. R. Chatter- 
jee and Panton, JJ.) Chandi Charan Chow- 
DHURYV. Nabin Chandra De. €7 I C. 113 

S 58 (O—Sale and agreement to re. 

I convey — Mortgage. 

\ Two distinct but simultaneously documents, one 
ot sale and the other of agreement to retransfer 
I jointly make the transaction a mortgage by con¬ 
ditional sale where among ofher circumstances 
vendor continues in possession under a Kabuliat 
executed by him. (Greates and Panton, JJ.) Arjad 
Ali p. Habib. 60 I. C. 12 


--8^ 66 (t)^Mortgage by conditional sale— 

Optton to re-purchase. 

Where words indicating a mortgage by condi- 
tional sale are used and all the terms of the docu- 

roent are consistent with a mortgage, it cannot be 

contended that the intention of the parties was to 
rnake an out and out sale subject to a condition 
of re-purchase. (Fletcher and Panton JJ) 

Chandra Moyi Chowdhurani v, Gregson. ^ 

48 r. c. 466. 

-S. 58 (c) —Sale or mortgage — Reg. XVll 

of 1^06^ Lender. 

Whether a transaction is a sale or mortgage de¬ 
pends upon the intention of the parties to be 
gathered from the surrounding circumstances 
Time is the essence of the mortgage, by condi¬ 
tional sale both under Reg. XVII of 1806 and 
under S. 58 (c). The words 'on a certain date* in 
S. 58 (c) do not imply that a mortgagor cannot 
make a tender before that date. (Holmwood and 
Chapman, JJ.) Mahoubd Mozaffer Ali v 
Asraf Ali. 26 j, jj' 


—- 7 ®- (c)—Sale or mortgage—Deed of 

sale With power to repurchase. 

The recitals in the deed were all pointing to a 

sale. No mention was made of any interest The 

amount was described not as principal but as con 

sideration. There was a clause for releasing the 

property on payment in one year. Held, that the 
document was an out and out sale with a condi 
lion of repurchase. (Sharfuddin and Richard¬ 
son, JJt) Azizar Rahman v. Rabatannessa 

SI I- C. 19. 


-- 8. bS tc)—Sale and agreement to recon¬ 
vey, tf amounts to mortgage—Parties different 

A document which purports to be a deed of 

sale cannot, on the mere ground that it is awom 
panied by an apeement to recopvey the property 
to the vendor, be construed as a mortg^e 'bis 
is especially so when tl« parties to the sale-’cUed 
and the agreement are diaprent. iCoxt J I 
KaHta Sabma Koujoy Sarma. ' 

111. C. 114. 
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transfer of property act (IV OF 1882). 

S. 58 (cj—Mortgage by conditional sale. 

-—Si. 68 (o) and 60 —Stipulation for cottcii' 

tionot sale and possesston—Sutt for possession — 
Constderaiton Registered deed duly acted 
upon. 

Where apart Irom the stipulation for a condi¬ 
tional sale a mortgage is with possession and ihe 
former remedy is barred bv hgislation the mort¬ 
gagee can sue for posses'?i'»n as mortgagee 
[Kensington and Beadon, JJ ) ruxNU Mal v. 
Mahomed Baksh. 18» p L. B 191^ : 

18 I. C. 914 : 73 P. W B. 1913 

- S. [a)—Mortgage oy conditional sale 

-^Sale or mortgage —IVhat has to he proved. 

In order to prove that a mortgage is in reality 
a sale, it has to be shown that there was an ag 
reemcot between the mortgagor aod the mortga¬ 
gee that redemption would not be detnanded and 
secondly <hat the terms are such that redeinption 
is an impossibility. But mere onerous condi¬ 
tions io a mortgage would not make it a sale. A 
mortgage was effected of a building site in a flou¬ 
rishing (own and it was proved that ihe market 
value was almost the same as mortgage mooev, 
that the term was for flfteeii years, (hat no inter¬ 
est was chargeable aod that the mortgagee could 
build upon it at will charging the expenditure 
with interest, held, that these were insufficient to 
prove that the transaction was a sale and not a 
mortgage. 100 P. K. 895 : 78 P. K, 1901.19 P.K 
1905 Rel. 145 P. K- 1906, 20 P. R. 1899 Dist. 
{Johns'one and Rattigan, JJ.\ MaghaRAU v. 
MakHANLAL. 126 F. L. R. 1912 : 

67 P B 1912 : 13 1, C. 667 : 255 P. W. B. 1912 

— —-8. 68 (c) —Sale with condition io reoon- 

v'y—No presumption of mortgage by conditional 
sale. 

S 58 (c) does not raise a presumption that a 
sale with an agreement to reconvey is a mort- 
gage bv conditional sale. [Wallis, C.J. and Old¬ 
field, J.) NaRASINOBRGI V. PANUOANTt PaRTHA- 
sarathy. (192LH W. N. 619 

-8. 58 (ol —Mortgage by conditional sate 

—Sale and agreement to reconvey. 

Where in o 1 C aod the same transaction land 
is Sold absolutely, with a right of rc-purchasc tolbe 
exercised within a certain date, the transaction is 
not necessarily a mortgage by conditional sale, 
under S 53 T. P. Act without reference to the 
intention of the parties. All the cases reviewed. 
[Wallis, C. J., Oldfield and Seshagiri Aiyar, JJ i 
MuthuVelu Mudaliar v. VythiliNGa Muda- 
LIAR. 42 Mad. 407 : 9 L. W. 366 • 

25 M. L. T. 332 : (1919) M W. N 393 : 

60 I. C 2u5 : 36 M. L. J. 385. 

-88. 68 (o) (a) and bd—Mr^rtgage by con¬ 
ditional sale —Registered sale —Unregistered 
agreement to reconvey. 

An unregistered agreement is not admissible 
at extrinsic evidence to show that the parties in¬ 
tended the sale-deed to be only a mortgage. 45 
Cal. 320 (P. C.) Foil. A mortgage by cond tional 
sale cannot be effected by a registered sale deed 
and an unregistered agreement to reconvey ai the 
document relied on to derogate from the absolute 
conveyance must be of the same high character 
as the conveyance itself. 25 Mad, 7 and 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

S. 56 (c)—Mortgage by conditional tale 

2? Mad. 848 Foil. (Wallis, C. J. and Seshagiri 
Aivar, J.) PuTTi Sesha Aiyar ». Kupu Achar. 
26 M L T. 291: (1919) M. W. M. 87 : 49 1. C. 699: 

10 L. W. 1. 

-S 68 [o)—Mortgage by oondiiional salt 

—Sale with agreement to reconvey — Dtsttnation. 

P sold his lands for their full maiket value to 
Q part of the consideration being the full dis¬ 
charge of a pre-oxisting mortgage debt due from 
P to Q. By anoiher instrument of even date Q 
agreed to reconvey the lands to P or his heirs, on 
payment of the price "at the beginning of ibe cul¬ 
tivation season of anv years within four years 
from this dale.” In 1912 P. sued to Q for ledemp- 
lion. Heldf that the transaction was not a mort¬ 
gage by conditional sale within S. 58 (c) aod the 
relationship of debtor and cieditor did not seem 
to exist between the parties nor did tbe lands 
seem to be security for a debt. [Bakewell and 
Napier, JJ.) Maruthai Goundan v Dasappa, 
31 M. L. J. 375 : S6 I. C. 393 : 6 L. W. 141. 

3* 68 (c) —Mortgage by conditional 

sale. 

Where a mortgage-deed executed in 1879 did 

not purport to sell the proreriy but contained a 
provision that in default of payment of the roort- 
gage-money in the prescribed manner the proper* 
ty should be relinquished by the mortgagor as tf 
sold to the mortgagee ; it should be construed 
with reference to the law as stood before the T. 
P. Act and so construed it was a mortgage by 
conditional sale. 38 Mad. 667 : 29 M. L J. 525 : 
13 M 1. A. 560 : 2 1, A. 241 Foil. The mortgagee 
could however avail himseli of the remedies under 
the T. P. .Act. [Coutts rrolter and Seshagiri 
Ai\ar,Jj.) Bikkina Ramayya p. Adabala Sb- 
SHAYa. 34 I. C. 475 ; 30 M. L. J. 838. 

-8, 58 (c )—Sale or mortgage — Test, 

The question whether a document in a mort¬ 
gage by way of conditional sale or a sale with a 
provision for re-purchase depends ultimately on 
the intention of the parties to be gathered from 
the instrument and the surrounding circumstan¬ 
ces- There are two tests to determine this, vis., 
(I) whether there was a debt subsisting at the 
time of tbe transaction (2) Whether value of land 
conveyed is so dispri poitionate to the amount 
mentioned in tbe document as the alleged consi¬ 
deration for (he sale as to rai>e a reasonable pre¬ 
sumption that the parties intended only a securi¬ 
ty. {Couits-Trott*r and Kumaraswami Sastri, 
JJ) Kalappa Kamthi V. Kachur Sakharama 
Kao. 29 I. C. 896- 

-8. 68 (c) —Sa/e and agreement io recon- 

vey — Contemporaneous — Intention. 

Where the patties execute two documents 
within an interval of a fevv days, one purporting 
to be a sale and another an agreement to recon¬ 
vey, the intention is laiher to create a morig^e 
than a sale. Case law consi'iered (1914) M. W, 

M. 222 : 12 A. 387 : 14 M. 170 Dist. (1914) M. W. 

N. 735 Foil, (Ayling and Hannay, JJ.) Motnu- 

kARUPPA PiLLAl V. MARUDHACHALAM CHtTTI. 

87 I. C. 4S6. 
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-S. 58 (c )—Sale or mortgage—Salfdeed 

and agreement to reconvey—Effect of. 

A mortgagor executed a deed ot absolute rale 
io favour of bis mortgagee who was about to sue 
on his mortgage. Some days later the mortgagee 
executed an agreement to reconvey the property 
within eighteen months if the mortgagor paid the 
money, held, that in the circumstances ot the case 
the transaction amounted only to a sale with an 
agreement to rcconvev and not to a mortgage by 
a conditional sale. (Wallis, O. C. J. and Sesha- 
gifi Atyar, /.) Swam«natha Aiyar v. Appasami 
AlYAR. 27 M. L. J.686 : 27 I. C. 305 ; 

(1914) M. W. N. 906 

- S. 58 (c)—Sa/x or mortgage. 

The intention of the parties is the test to de 
termine whether a transaction is a sale or mort* 
gage. (Wallis, O C. J. and tiannay, J.) SiNGA- 
RAU Chsttiar V . Kalyanasundaram Pillai. 

1 L W. 687 : 26 I. C. 1: (1914) M. W N. 735 


S. 58 (c )—Hindu mortgages. 

^ - I 


Hindu forms of mortgages by conditional sale 
are not affected by the Act. (Sadasiva Aiyar and 
Spencer, JJ.) Srinivasa Aiyangar v. Radha- 
KRiSHNA Pillai. 38 Mad. 667 : 26 M L.J. 47 : 

14 M. L. T. 647 : 22 1. C. 64 : 

(1914) M. W. N. 81. 

S. 58 (c)—A/or/g«ge by conditional sale 


—Absolute sale and counter-part to reoonvey. 

Where there is an absolute sale followed by the 
execution within 2 days by the vendee of a deed 
called the counter-part of a sale-deed by which he 
undertakes to rcconvey the properties sold to 
him. both the instruments constitute a mortgap 
by conditional sale, the mortgagor having the 
right to redeem within the statutory period. (Sa¬ 
dasiva Aiyar and Spencer, JJ.) 

SUBBARAYA GOUNDEN, 

(1914) M. W. N. 222 : 32 I. C. 4 : 1 L. W. 80. 
__ 58 (c) —Mortgage by conditional sale — 

Personal covenant to pay. 

There is no personal covenant to pay tn tne 

case of a pure mortgage by conditional sale. (Bat 

ten A J.c.) ANANDRAO V. TuKARAM. 

ten,A.j. 46 I. C. 326. 

_S. 58 (c) and67— A/or/gagtf Oy condition¬ 
al sale—Title of mortgagor when and how lost. 

In every mortgage by conditional sale, on de¬ 
fault of payment on the due date, ownership will 
not vest in the mortgagee until after a decree ab¬ 
solute for foreclosure has been passed by the 

Court, iMittra, A. / C.) 

LAL« 

_S. B8 (e)—Mortgage by conditional sale 

''wl^erelTaU deed provides that if the vendor 
DAVS back the consideration, the properties mil be 
returned and the sale cancelled, the transaction is 
not a sale but a mortgage by conditional sale. 
This right to enforce payment ij oot ? 
corollary to a mortgage bv \^24 ' 

21 B.' 52 l Dish ’ fKanhaiya Lai A. /. 

C .) Baldeo Prasad j;. Chet Kam, ^ 


-8. 58 ^c )—Mortgage by conditional sale— 

Mortgage — Redemption—Rights of mortgagor. 

The mere insertion of the following clause in a 
mortgage deed : "when five months have elaps¬ 
ed, it the principal and inteiest be not paid and 
the property redeemed, let the creditor go with 
the mortgage-bond to the Town Lots Office and 
effect a mutation of names and take the property 
as his absolutely does not of itself convert the 
mortgage into a sale on failure of the mortgagor 
to pay the principal and interest within five 
months and tf>e right to redeem continues in spite 
of such failure. (McColl. J. C.) Nga Po Yin 
V. Mi Yin. (1916) 2 U. B. B, 141 : 39 I C. $77 . 

11 Bur. L. T 86. 

-S. 58 (c)— Mortgage and sale — Test app¬ 
lied to distinguish. 

The relation of debtor and creditor between 
the parties alter executing a document determit ea 
whether it is a mortgage or a sale. (Ormond and 
Twomey, JJ.) Ma Shwe v. Maung Po Lu. 

371. C, 91 : 9 Bur. L. T. 177. 

-S. 58 (c)— Sale or mortgage — Agreement 

to repurchase. 

When a sale of property followed by an agree¬ 
ment to re-purchase within specified time, the tran¬ 
saction may be regarded a typeof mortgage but 
the burden of proving that ibe transaction does 
amount to a mortgage is on the party asserting. 12 
All 387 (P.C.) Ref. (Parlett, J.) MaUug Kya Hnin 
V. Maung Po Kyaw, 35 I. C. 336 : 10 Bur. L. T. 4. 

-8s. 68 (c) and 60— Mortgage by condition 

al sale — Redemption—Loss of right to, after spe¬ 
cific period. 

Where a mortgage-deed provided that it should 
be redeemed in two years and, if not, the mort¬ 
gagee would be entitled to treat it as a sale and 
if the mortgagee did not wish to treat it as a sale, 
he might sue the mortgagor on the mortgage but if 
(he mortgagor was unable to redeem, the right of 
redemption should be extended indefinitely. Held, 
that assoon as the two years had elapsed without 
the mortgagor redeeming it, the mortgage became 
a sale with effect from its inception, thus closing 
the transaction between the parties as if it were a 
mortgage by conditional sale. 1 M. 1 (P. C.) Rel 
(Parlett, J.) Ma Ngwe v. Ma Tha Hlay. 

27 1. C. 868 : 8 Bur. L. T. 125. 

-S. 58 (c)— Mortgage or sale — Redemp- 

tion—Onus. 

Where the transaction between the parties ad¬ 
mittedly began by a simple mortgage and there 
was subsequentW a transfer of possession to the 
mortgagee the onus is orvtbe mortgagee to prove 
) his right to resist redemption 1 L. B. R. 215 ; 3 L. 

1 B.K. 5 Foil. (Twomey, /.)Ma Shwe Hpe v. Maung 
Sein 20 I. C. 666 : 6 Bur. L T, 131. 

-S. 58 (e)—Mortgage by conditional sale 

—Sale with condition of re-purchase. 

! A document purporting'to be one of sale, though 
accompanied by a contract reserving to the 
vendor a right of re-porchase, is not on that ac¬ 
count to be construed as if it were a mortgage. 
The test to apply is whether the relation of debt¬ 
or and creditor subsists between the parties. If 
' the relation does not exist then tlie transation does 
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not fall within the general definition of a inort- 
gageiin S. 58 (a) of the T. P. Act and therefore, 
cannot be regarded as a mortgage by conditional 
sale within S. 58 (c). 12 All. 387. 17 I.A. 98. Foil. 2 
L. B R. 338 Foil. ITwomev, /.) Mahninu v 
Osman GaNt. 15 I. C. 423 : 5 Bur. L. T 99. 

-S. 08 (c )—Mortgage byway of conditional 
—Time essence of contract. 

In Sind in the case of a mortgage by condi 
tional sale, lime is the essence of the contract and 
on th 3 expiry of the time fixed for redemption the 
mortgage becomes a sale. (Pratt, J. C. and 
aayward J, C.) Framji Bairamji v. Sullmanji 
IbRahimji. 19 I C 428: 6 8 , L. R. 178} 

58 (d)—[Usufructuary Mortgage,] 

b® (d) — Osufructuary mortgage —Inet' 

dents. 

In every contract of usufructuary mortgage 
there is ao implied covenant for quiet possession 
which implies a contract to pay the Government 
revenue. {Ryves and Gokul Prasad, JJ.) Ram 
Sewak Kai V. Shbo Naik Rai. 45 A. 388 • 

L. B. 4 A 389 : 21 A, L. J. 294 ; 1923 A. 433 (2) 

58 (d)—Usufructuary mortgage — 

Further loan on same security-No specific transfer 
of interest—Covenant for redemption on pay¬ 
ment of whole amount — Effect. 

Where subsequent to a usufructuary rnorlgagc 
by A to B, A took a furiher loan from B on a doc- 
mcnt >ta(ing that the loan would be paid along 
with the loan on the previous mortgige and that 
the mortgaged property was not to be redeemed 
without repayment of the loans due on both 
the documenis, held, that the later document 
was a mortgage within S. 58 of the Act and that 
the mortgagee was entitled to remain in possession 
until both the loans were discharged. Per S/n 

^he absence of an explicit iransfer of an 
interest in immoveable property will not show 
that the deed is not a mortgage for there may be 
an implied transfer of an interest (Bannerjee^ 
Stuart and Wallace. JJ.) Har Pekshad v. Ram 
Chanuer, 19 A. L. J. 807 : 63 I. C. 760 : 

3 U. P. L. B. lAll.) 139, 

58 {d)~Mortgage~Enjoyment of usu¬ 
fruct — Deficiency. 

A moitgagor executed a document slipulatioc 
the conditions that the mortgagee of the part of 
hii property enjoying the mortgaged property in 
lieu of mteicst, will be paid deficiency in the in- 
Urest every year ; on failure of which in any year 
he was entitled to recover ihe same from the rest 
ol his moveable and immoveable property. Held, 

the document amounted to a mortgage lor the de 
hciency of Interest on the mortgage money. 
(Richards, C. J. and Bannerjee, J ) Bhola Das v 
Bishnath Lai.. le I. C. 982 : 10 A L. J. 163 


8s. 68 (d) and \(ib—Zurtpeshgi Lease 
7nf!r^nce~^^ for intetesl—Prcmium 

ambiguous o; 

and the fads that no interest was provided for m 
give rise to an inference that there was a lea 

• usufructuary mortgag 
i^olmwood and Multick, Jj.) Chulhan Singh 
Madho Singh. 28 I. C. 383 . 19 C. W. N. 79 


- - — 8. 58 (d )—Covenant to put mortgagee in 

possession—Compensation in case of breach _ Lia¬ 

bility of mortgagor. 

Where a mortgagor stipulated that the mortga¬ 
gee would take the produce of the property in 
lieu of interest and recover compensation for im¬ 
provements and then failed to deliver possession, 
held in a suit for redemption, that the terms of 
the mortgage showed that the mortgagee was en¬ 
titled to possession as soon as the transaction was 
entered into and that the mortgagor was liable to 
compensate the mortgagee (Shadi Lai and Broad¬ 
way, JJ.) Akbar Hussain v. Ragunandan DAsa 

67 I. C. 348 ; 2 U. P. L. B. (L.) 130, 

-- 8 . 58 (d)— Usufructuary mortgage—Re¬ 
fusal to deliver possession — Effect. 

The refusal by a mortgagor to deliver posses¬ 
sion gave (he mortgagee the right to sue for the 
mortgage money and interest. {16 A. 318 Con.) (15 
P. R. 1870. 57 P. R. 1873) (127 P. R. I 881 . Dist.) 
(Reid. C. J.) Shfr Muhammad v. Nikka Mal. 

17 I. C. 362 : 21 P. L. R. 1913. 

■ 8 s. 68 (d) and 98 — Usufructuary mortga¬ 
ge—Anomalous or English mortgage — Construc- 
t io n. 

Where a mortgage with possession provides 
that it is irredeemable before 5 years and should 
be treated as a sale if not redeemed within 20 
years, held, it is neither an anomalous nor an En¬ 
glish mortgage but is only a usufructuary mortga¬ 
ge with a clog on the equity of redemption. A 
usufructuary mortgage does not eease to be usu¬ 
fructuary merely because of a provision for 
irredeemability within 5 years. (Oldfield and 
Ramesam, JJ,) Narayana Murti v Appalana- 
RASIMHULU. 14 L. w. 536 : 68 I. C. 717 ; 

41 M, L. J. 663. 

-8i 58 (d) 67 and 68 — Usufructuary mort- 

gnge—Failure of mortgagor to give possession — 
Mortgagee's right to sue for sale. 

A usufructuary mortgagee is entitled to sue for 
the sale of the property mortgaged to him when 
fhe mortgagor fails to deli ver possession of the 
said property to him and be has consequently to 
sue for the mortgage money. 21 M 476; 22 M.L.J. 
39 Rel. (Wallis, C. J., Ayltng and Kumara> 
swami Sastri. JJ.) Marturu Subbramma o. 
Gadde Narayva. 41 Mad 269 : 

S3 M. L. J. 623 : 29 M, L. T. 499 : 

(1917) M.W N. 828 : 43. L C. 4 : 

6 L. W. 738 (F. B.y 

-* 8 . 68 (d)— Usufructuary mortgage—PoS' 

session essential 

In usufructuary mortgages possession is an 
essential part of the security and what is kept 
alive is not the security only but the rights of the 
mortgagee on the property under the deed. 
{Abdur Rahim, 0. C J. and Krishnan, J.) Sree 
Mohant Prayag Doss Jeb Varu v. Ravu Chbn- 
oamma Naidu. 20 M. L. T. 296 : 

(1916) 2 M. W. N. 288 : 87 I. C. 456: 

4 L. W. 477 . 

' 8 . 69 (d)— Usufructuary mortgage — 

Lease—Document not giving right to sell Pro¬ 
perty-Mortgage. 
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A document securing repayment of a debt out 
of the rent of the service inam lands taken with a 
deed of lease does not create an usufructuary 
mortgage, as no authority was given to bring 
the pr jperty to sale for recovery of the money 
advanced. The documents constitute a lease deed 
and a simple money bond. {Sadasixa Atyar and 
iipcncer, JJ.) Kamesra Peda Subbayva v. Ka- 
KERLA Chennappa. 28 I. C. 842 : 28 M.L.J. 303. 


-Ss. 58 (d) and 98— Mortgage — Construe- 

tion^Anomalous mortgage. 

A mortgage described in the deed as usufruc* 
tuary provided that it the mortgage amount was 
not paid on the stipulated date the mortgage was 
to be changed into a sale for the principal 
amount of the mortgage and that the mortgagor 
should pay the costs oi the co.^struction of earth- 
work etc., effected on the land along with the 
mortgage money. The mortgagee was given pos¬ 
session. Held, {Per Sadasiva Aiyar, J.\ that it was 
a combination of a simple and usufructuary mort¬ 
gage with a covenant clcgging the equity of re¬ 
demption and not a condiiional sale. Pec Spencer, 
y.—That it was usufructuaiy mortgage with a 
covenant clogging the equity of redemption, Per 
Curiam .—The transaction is not an anomalous 
mortgage under S. 98 of T.P. Act and is redeem¬ 
able under S. 60. {Sadastva Atyar and Spencer, 
JJ) Srinivasa aiyangar v. Radhaerishna 
Pi'llai. 38 Had. 667 : 26 M. L. J. 47 : 

14 X. L. T.347: 22 I. C. 54 : (1914) X. W. N. 81. 


S. 58 (dj —Usufructuary mortgage^ 
Elements. 

For a usufructuary mortgage, a condition for 
the rendition of any accounts or an express or 
implied provision for redemption is not neces¬ 
sary A mortgage can be so made that nothing 
remains to bl paid at the end of the term. 

inhiihlev A /. C.) RampRashad V. Chandulal. 
{Uhobiey, a. ^ 


_ 58 {d)—Usufructuary mortgagee re- 

taimng money to toy prior mortgages—Defautt— 
ufnejpaid by mortgagor-Mortgagee whether 

can sue for possession. 

Where a usufructuary mortgagee wMi whom 

is left for redemption ol prior mortgages 

S enable him to obtain possession fails to do so 

ind the mortgagor subsequently pays the amount 
and ine cn b ® the usufructuary mort- 

andobtai P possession. (Kanhaiya Lai. 

gagee cannot sue o^ P an. 18 0. C. 380 : 

A. J C.) HOsaiNt r. ; 2 0. L. J. 488. 


€| 58 (d )—Usufructuary mortgage Pe- 

iod which it can be redeemed. 

the mortgage deed fixes a date 
Even tho g ^ 

be mortgage. (12 All. 

levertheless oe ausui 

58 means 'Deliver immediately’ The-^ 

er in S. 58 m „o<isession is to be delivered 
ore even tho g p ^ jt is nevertheless a 

obsequent to date of m s s Foil. {Stuart, 

usufructuary mortgage 21 All 5| 

J' 17 I. C. 329 : 16 0. C. 66. 

3AKHSH Singh. • 


-8. 68 (d)— Mortgage^Suit for Possession 

by the mortgagee. 

A mortgaged bis property to B with possession 
and gave him the possession. A. subsequently 
mortgaged the same property to C. with posses¬ 
sion. Then A. assigned his interest to G. who re¬ 
deemed B’s mortgage and took possession. There 
upon C brought a suit for possession which was 
resisted by G. on the ground that A was not in 
possession when C’s mortgage was effected. 
Held, that C got possession on his paying to G. 
the amount he had paid to B. [Chamttr, A.J.C.) 
Kanchan Singh v. Jafre Begum. 10 I. C. 190. 

-S. 58 (d)— Usufructuary mortgage — 

Right of sale. 

Where a due date has been fixed for payment 
of the mortgage-money, the mortgage is not a 
pure usufructuary motgage and the mortgagee 
is entitled to sell immediately alter the due date 
has passed even though he still remained in pos¬ 
session of the property, 6 C.L.J. 143: 34 Bom. 462 
foil. {Coutts and Ross, JJ.) Jag Sahu v. Must 
Rah Sakhi Kuer. l Fat- 360 : 

1922 Pat. 58 : S Fat. L. T. 332 : 1922 P. 167. 

-S. 58 (d)—i'arpesbgi ijara— Annual rent 

payable to executant— Mortgage or lease. 

It is imoossibie to lay down any general rule 
as to effect of z Zarpeshgt transaction. Every 
case must depend upon its own facts. Held, that 
the transaction created tbe relationship of mort¬ 
gagor and mortgagee and this was not a case in 
which the amount advanced to the owner of the 
land ought to be viewed as an advance of the rent 
fixed upon the land. 25 All, 115 ; 24 Cal. 272; 2 C. 
W.N. 768, Ref. The question to be decided in each 
case is whether the main object of the instrument 
was to create the relationship of mortgagor and 
mortgagee or of simple landlord and tenant. 
(Afi7/^r, C. J, and MulUck, J.) Shek Muhammad 
Hanif i». Moorat Mahton. 44 1. C. 153: 

4 Fat. L. W. 146 • 

•8. 56 (d) — Usufructuary mortgage — 
Construction. 

Where the mortgagee agreed by a deed to pay 
a fixed annual sum to tbe mortgagor as .the 
balance after deducting tbe interest from the 
income of tbe property of tho mortgagor of 
which he takes possession under the deed and 
allows the mortgagor by the same deed to re¬ 
deem. in a particular year, the deed is a usufruc¬ 
tuary mortgage. {Chapman and Atkinson, JJ,) 
Barhamdeo Narain Singh v. Ramanand Pra¬ 
sad Singh. 1 Fat. L. W. 795 : 40 I. C. 594: 

1918 Fat. 24! 

S. 58 (e) [English Mortgage.] 

- 5. 68 English mortgage—Elements 

of—Principle of. 

In an English mortgaget he mortgagee is the 
owner of the property subject to the ownership 
being divested by repayment on the appointed 
day. The mortgagee can enter into possession 
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iinmedtately after the mortgage. The roorgtagor 
hasfonly the right to redeem. The ownership of 
the property passes to the first mortgagee in 
ao Erglish mortgage and not to the puisne 
mortgage. [Chaudhry, J.) Bank of Upper 
India v. Administrator-General of Bengal. 

45 Cal. 663 : 47 I. C. 629: 

22 C. W. N.798. i 

——- 8 . 58 (e)— English mortgages. 


TRANSFER OF PROPERTY ACT (lY OF 1889) 

S- 69 —Equitable mortgage. 

Delivery of possession of the property mort¬ 
gaged would effectively create a oiorteaEo for 
less than Rs. tOO Where there is a document 
unregistered evidencing the mortgage.its lermican 
only be proved by the document or by secondary 
evidence of its contents in case the original is 
not forthcoming. [Saunders. J. C.) Maung Po 
Din V. Maung Po Nyein. 661 C. 3S0 : 

(1921) 4 0. B.R. 80. 


The T. P. Act, is not exhaustive. There are 
many mortgages known to English Law, which it 
IS difficult or impossible to bring within the 
terms of the Act [Chapman and Roe, JJ.) Bhu 
pendra Nath Basu v. Wajiunnissa Begam. 

2 Pat L. J. 293 ; 
89 I. C. 664; 3 Pat. L. W. 20 

•- 8 . 69. 

See also ( 1 ) Attestation. 

(2) Evidence Act, Ss, 68 and 1 15 
(3i T. P. Act. S. 123. 


OaliTdry of poiieision 
Equitable mortgage, 
loyalid attenation. 
Markeman as attestor. 
Meaning of Atteetation. 
Modification of mortgage. 
Mortgage before T. P. Act. 
Oral mortgage. 

Proof of atreitation. 

Proof of execution. 
Reitiitration. 

Aeribe at attesior. 

Who can be attestor. 


Dellyery of posiesiloo. 

- — H. iQ—Delivery of possession—Afortgage 

less than Rs. 100 —Unregistered document. 

As a mortgage below Rs. 100. is created by 
mere delivery of possession, the fact that an un¬ 
stamped document is put forward lo evidence the 
mortgage does not affect its validity. [Tudball, J.) 
Habibul Rahman v. Rasul Bandi. 62 I. C. 869 : 

19 A. L. J. 376. 


-——8 69~Delivtry of posseision—Non- 
registration of the bond. 

I *1?^ plaintiff was put in posoession of a 

plot of land under a bond containing a separate 

the defendants 

tailed to get the document registered. Held that 

r? money secured was less ’ than 

Ks. 100 a valid mortgage was created under S. 59 
of the Transfer of Property Act and no regls- 

"‘•■cessary. [LyU, A. J. C.) Jhau 
Singh i». Gauri Shundar. 1922 Oudb 123 


1 Equitable Mortgage. 

I 

4 

! -;-8. 69—Afortgage—Equitable mortgage — 

I Apfliaation of priority sections of the T. P. Act. 

Equitable mortgage effected by deposit of title- 
deeds is a mortgage in the sense of ihe Act and 
I consequently the priority sections^ do apply, for 
I unless tbe deposit of thle-deeds effects the irans- 
I fer ol an interest in a specific immoveable pro¬ 
perty for tbe purpose of securing the payment of 
money advanced or to be advanced, it is 
absolutely nothing at all. Fuither the Concluding 
I words of S. 59 actually use the word mortgage to 
I denote the security effected by delivery o‘f docu¬ 
ments oi title. [Lord Dunedin,) The Imperial 
I Bank of India v. U. Raigyaw Thu A Co. Ltd 
j 1 Rang. 637 : 21 A. L J. 784 : 26 Bom L. R. 1879* 

! 9 0 & A L. R. 937 : 38 M. L T. 395 : 

2 Bur. L. J. 254 : 60 i. A. 283 : 45 M. L. J. 506 • 

51 Cal 86 ; 28 C. W. H. 470 : 39 C. L. J. 186 • 
11923) M. W. N. 6G9 ; 1823 P. C. 211 (P. C.) 

-8. bd-^Equilable mortgage-^Extent of 

the security. 

Where documents of title to immoveable 
pr. perty are handed over to the creditor with 
nothing said except that they are to be security, 

, the law supposes that the scope of the security is 
; th“ scope ot the title. Where, however, titles are 
, handed over accompanied by a bargain, that 
bargain must rule. If there is a written memo¬ 
randum that pait only of the property is to be 
security for the debt, the memorandum is con¬ 
clusive evidence that the charge in favour of the 
Creditor extends to that part of the property. 
[Lord Shqja.) Pranjivandas JaojivaNdas Mbhta 
V. Chanmah Phbe. 43 Cal. 895 : 

43 1. A. 122 ;(19]6) 1 H. W. K. 448 ! 
4 L. W. 69 : 14 A.L. J. 638 : 
20 C. W. N. 926 : 18 Bom. L. B. 664 : 
20 M. L T. 248: 9 Bur. L. T. 185 : 84 C. L. J. 814 : 
36 I. C. 190 : 8 L. B. B. 456 : 81 M. L. J, 155. 


--8. b9—BquUahle mortgage—Deposit of 

title deeds—Loan—Contract in writing — Regis- 
tration, necessity for. 


—- -8. Delivery of possession. 

The delivery of possession under S. 69 is to be 

coptemporaneous with the execution of the deed 

* Baran Singh t». Pratab 

Bali Singh. 41 i, q 455 . 4 q ^ J, 446. 


I possessimn—Mortge 

for less than 100 Rs,—Terms of mortgage—Un 
gtsfered instrument—Secondary, 


Defendant borrowed money from plff. in Bom¬ 
bay and deposited tbe title-deeds of his house, 
the transaction was recorded in a writing which 
ran as follows : “We have taken Rs. 1,000 from 
you. In security of that we have given our house 

in Godhra.in mortgage for the above 

amouiii.And we have also given lo you the copy of 
the record. We shall execute a paua document in 
respect of the same whenever you may ask us. 
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Its interest is settled at eight annas. It is agreed 
that you should return to us the copy of the re¬ 
cord on paying the above aiTiount. The above 
writing was not registered nor was the pacca 
document demanded or taken. In a suit to recover 
the advance by sale of the mortgaged property, 
the defendant admitted the advance. 

Held, that the writing iw question contained 
everything that was necessary tor the purpose of 
proving an agreement creating a mortgage and 
that it required registration. Being unregistered 
it was inadmissible in evidence and plff. could not 
have a decree for the m iney by sale of the pro* 
pertv sought to be morigag*‘d. The deiendaut 
having admitted the advance pld. was entiMed lo 
a decree personally against him. In the absence 
of a document accompanying the title deed, it 
would have been open to the plff. to prove orally 
what was the intention with which the document 
was deposited and whether it was meant to be 
considered as a security. But as the deft, executed 
a d )CU'nent in writing the Court must refer to it 
in order to ascertain what the contract was. The 
fact ihat the defendant agreed to execute another 
document in formal terms, il he was a^ked for 
one, does not affect the value of the document 
signed* provided it is evidence of a coinpl« le 
transaction which can be spelt out of its w .rd- 
ing. The whole point is whether the document 
created a charge upon the property referred to 
therein, and once there is a writing with referen¬ 
ce to the deposit of title deeds, then it is quite 

clear that the Court must refer to that writing, 

and can only refer to it, in order to determine 
what were the conditions, on which the title 
deeds were deposited. {^Hccleod^ C. J- oftd Coya- 
iee J.\ CHUNILAL SOMESHVAR Bhatt V. VITHAL- 

DAS KaRSANDAS. 24 Bom R 603 : 

1922 Bom. 440 

■■ _.g, 59 _ Equitable mortgage — Formalilies 

^f^Proof 'of intention—Contemporaneous or sub¬ 
sequent loan— Property outside Presidency Town. 

The mere fact of a contemporaneous or subse¬ 
quent loan, apart from other evidence, is not 
sufficient ia law to warrant a presumption that 

the contemporaneous or antecedent deposit of 

title deeds was necessarily made as a security for 
the loan. No writing is necessary to create an 
inaitable mortgage, the very essence of such 

beinif that it comes into being by mere 
Junction oUhree sets of facts (1) a debt, (2) a 
of t^e deeds, and (3) an intention that 
should be security for the former. Per 

Macleod /. L, dubitante.) Where title 

Macleoa, ' In the towns mentioned in 

deeds are P equitable mortgage is 

effected ^he e jj^ Behram Rashid 

(Beaman 88 Bom ST2 : 

IRANI V. SOBABJI. ^ ^ j ^ ^ 

[See also lu. u. 6 L. R. B. 23.] 

8 bd-Equitable mortgage—Essentials 
" Sim^e possession of title deeds coupled wi h 
j K ,he same time does not create equitable 
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mortgage created by deposit of title deeds. 
{Beaman, J.) Jethibai v. Putlibai. 17 I. C. 7i.2 : 

14 Bom. L. B, 1020. 


— --S 69— Equitable mortgage—Deposit of 

title deeds. 

Deposit of the title deeds by unregistered letter 
followed bv advance of money does not create a 
valid equitable mortgage. [Chatter jee and 
Panton, J J.) Bhairab Chandra Bose v. Anath 
Nath Db. 57 I. C 686 : 24 C. W. N 699 : 

31 C L. J 375. 

— — S, —Equitable mortgage—Mortgage 
by deposit of title deeds—Registration if and 
when necessary. 

A memorandum creating a mortgage requires 
registration but when ihe deposit of tjtle deeds is 
independent of it, the deposit creates the mort¬ 
gage and ihe memorandum need not be register¬ 
ed. {Chaudhuri and IValmsley, JJ.) E. I. E. 
Mordecai V. Morthu Mull. 37 I. C. 117 : 

25 C I. J. 160. 

-8. Equitable mortgage—Letters Pat- 

entf Cl. 12 —Mortgage by deposit of title deeds by 
Persons some of whom had no interest. 

Where a snil was brought on a mortgage by 
deposit of tiile deeds by the persons, some of 
whom had no nroperties in the Presidency Town. 

ihat that fact would not affect the jurisdic¬ 
tion of the High Court as all the mortgagors had 
concurred in creating a liability. [Harrington, J.) 
Mati Gara Coal Co , Ltd. v. Shragers, Ltd. 

13 I. C. 429 : 38 Cal. 824. 

8. 59 —Equitable mortgage—Suit on — 
Parties—Record of deposit of title deed need not 
be registered. 

A mortgagee bv deposit of title deeds can proceed 
against properties mortgaged to the mortgagor 
though the original mortgagor is not impleaded. 
27 All. 511, diss ; 29 All. 385 (F. B.) foil 
A letter written by the mortgagor containing the 
deposit of the title deeds and execution of a pro* 
note for the amount due need not be registered 
since the letter was not the evidence of the con¬ 
tract, but Only a writing which was the evidence 
of the fact from which the contract is to be infer¬ 
red, 13 Cal 322; 33 Cal. 410; 7 B.L.R. 55; 23 I C. 
129, dist. An equitable mortgage by deposit of 
title deeds is enforceable bj law in Punjab. 
Where a pro-note was executed by the defendant 
in favour of the plaintiff and also possession 
of title-deeds some relating to their property 
and some relating to property mortgaged by 
them to the former was given to the latter 
and also delivered a letter opening with the 
following words “ we render this writing depo¬ 
sit with you as security 12 deeds relating to the 
prooerty of the value of Rs. 8,537 mentioned in 
the list in lieu of a pro-note for Rs. 8,000 in respect 
of which a separate pro-note has been executed 
to-day/’ In a suit on me pro-note. Held, that the 
equitable mortgage by the deposit of tille decds 
was perfectly valid and enforceable in Punjab, 
and that there was no necessity of making the 
origti'.al mortgagors parties to the suit, and that 
the letter was not required to be registered inas¬ 
much as it was written after the mortgage was 
effected and simply being used as an evidence of 
fact necessary to infer the contract and there- 
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^ore was not cov ered by the provisions of S. 17 of 
*he Registration Act. and Broadway, JJ,) 

Moti Ram Mohanlal v. Bharat National 
Bank Ltd.. Delhi. 67 I. C. 4‘2i : 

3 L. L. J, 373 

• 

-S. 69 —Equitable mortgage—Record of 

deposit of title deeds is not a mortgage. 

A memorandum recording deposit of title 
deed as an equitable mortgage and the purpose 
thereof docs not create any interest in immovea¬ 
ble property and is not mortgage. 38 Bom. 372, 
dist, {Wilberforce, J.) Umrao Singh The 
Punjab National Bank, Ltd. 

3 L L, J. 44 : 69 I. C. 673 : 

3 U. P L. R. (Lab.) 6. j 

——S. 59 —Equitable mortgage Mortgage 
by deposit of title deed — Copies. 

A mortgage can be created by a deposit of 
copies ot title deeds where the originals arc not 
available. [Ratltgan and Le Rosstgnol, JJ.) 
Jessie Mogle Stewart v. Bank of Upper India, 
Ltd. 31 P. R. 1916 : 34 I. C. 937 : 

216 P, W. R. 1916. 

-— 8.69 —Equitable mortgage — A'o neces- 

sity for registration. 

A memorandum merely evidencing a deposit 
of title deeds by way of equitable moitgage docs 
not require registration. In any event the. mort¬ 
gage can be proved by other evidence. 4 L. W. 
472 ; 16 L. W. 615 P. C. Ref.. 24 Bom. L. R. 502 i 
Diss. [Spencer and Deradoss, JJ.) Vadamalai > 

PiLLAI V. SUBRAMANIA CHETTIAR I 

16 L. W. 936 : (1923) M. W. N. 67 (2) : ! 

1923 262 

-8s. 69 and 68 — Equitable mortgage — Pro¬ 
missory note—Deposit of title deeds — Endorse¬ 
ment of note and handing over of title deeds. 

Where a promissory note secured by a deposit 
of title deeds was endorsed even to the plaintiff 
and the title deeds were also delivered over to i 
him. Held, that along with the transfer of the 
promissory note debt by endorsement, the equi¬ 
table mortgage passed thereunder to the (ransfe* 
rec under S. 8 of tlie Act. S. 54 of the Transfer uf 
Property Act applies onlv to transfers by act of 
parties and docs not cover a statutory transfer as 
that provided in S. 8 in respect of transfer of the , 
securities as attendant on the transfer of the debt. 
llVallis, C. J. and Napier, J,) CuNNiAll t>. j 
Gopal Chettiar. 26 M. L T. 242 : 

62 I. C. 879 : (1919) M. W. M. 613. 

-*-8. 69— Equitable mortgage—Deposit of 

title deeds. 

An equitable mortgage is not effected by the 
deposit of a deed which docs not establish the 
title set up b> the mortgagor when there arc 
other documents not deposited, showing such 
title. (Rrishnaswami Aiyar and Ayling, JJ.) \ 

Venkataramayya V. Narsinga Row 

(1911) 1 M. W. N. 137 : 9 M. L. T. 892 : 

9 1. C. 309 ; 21 M. I. J. 464. 

-S. Equitable mortgage—Scope and 

requirements of. 

There is no technical rule that all the title deeds ! 
mast be deposited to create an equitable 1 
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mortgage ; it is merely a question of iotention, 

I [Chapman and Roe, JJ.) Bhupendra Nath 
Basu V. Wajib Unnissa Begum. 

2 Pat. L. J. 293 : 39 I. C. 664 : 

3 Pat. L. W. 20. 

-S. bd-—Equitable mortgage—Mortgage by 

deposit of title deeds. 

Where the T, P. Act has been applied a de¬ 
posit of title deeds can create a valid mortgage 
securing a debt. {Ormond and Pratt, JJ.) Shu 
Kyi V. Hajee Bee bee. 

56 I. C. 248 : 12 Bur. L. T. 217. 

-S. 59 —Equitable mortgage—Mortgage 

by a deposit of title deeds — Possession — Registra¬ 
tion* 

Where on a mortgage by deposit of title deeds 
the mortgagee was put into possession so as to 
appropriate the profits towards the interest due 
00 the debt. Held, that no registered document 
was required for snch a transfer of possession as 
was effected. The transaction was not one of 
sale or mortgage requiring such an instrument 
under Ss. 54 and 59. The mortgagees had a 
charge on the land and were entitled to retain 
possession thereof until the charge was paid off 
and in the meantime lo take the rents and profits 
in lieu of interest as arranged at the time when 
they were put into possession. {Twomey,C. J, 
and Ormond. J.) Shwe Lon v. Hla Gywe. 

12 Bur. L. T, 46 :47 I. C, 123 : 

9 L. B. B. 172. 

- —8. 69 —Equitable mo>tgage—Document 

reciting delivery of securities to equitable mort¬ 
gagee — Registration if necessary. 

A document which mcicly recites, what securi^ 
tics are handed over to mortgagee is a mcinoran* 
dum and does not require registration. {Ormond 
and Pratt, JJ.) Badri Das v. O. A. M.K. Chetty 
Firm. 45 1. C. 918. 

-8. Equitable mortgage—Deposit of 

title deeds—Effect of. 

The Court treats the deposit of title-deeds as an 
agreement lo execute a legal mortgage and there¬ 
fore carrying with it ail the remedies incident to 
such a mortgage; so in a suit based co snch a mort¬ 
gage the appropriate remedy is a decree for sale. 
4 Ch. D. 605. 13 Cal. 322, 24 Cal. 349, Ref. {Fom, 
C. J.) Badiek Rahman ChowdhlRy i*. M. A. K. 
R. M. R. M. Chbtiy Firm. 

8 L. B. R. 460 : 35 I. C. 888 : 

9 Bar. L. T. 845. 

-S. 69 —Equitable mortgage —.<4s5ignm«nf 

of—T. P. Act, 5. 2 (#1—Burmu. 

An equitable mortgage made prior to 1st Jan¬ 
uary 1906 can be assigned by an oral agreement 
in the Districts where atter that date the parlies 
could make the mortgage. (Ormontf a»d Par- 
Htt, yy.) Ko Kyo p. a. K. Cuhpbn Chetty. 

24 X, C. 700 : 7 Bur. L. T. 140. 

-8. Equitable mortgage—Share certi¬ 
ficate. 

Deposit of share certificates without any trans¬ 
fer as security for a loan amounts to an equitable 
mortgage of the shares and gives a right to legal 
transfer of the shares carrying with it the reme¬ 
dies incident to a mortgage, including the right to 
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foreclosure. Harold v. Phnby, (1901) 2 Ch. 314. 
Foil. C. J. and Hartnoll, /.) M. L. R. M. 

A. Firm v. Aripf Goolam Mehatar. 

11 I. C. 783 : 4 Bur. L. T. 166. 

■ ■ S. 69 —Equitable mortgage — Property 
outside towns mentioned in S. 59. 

S. 69 of tbe Transfer of Property Act contains 
no restrictions regarding the situation of the pro¬ 
perty to which the title-deeds relate. It contain! 
restriction regarding the place where the equitable 
mortgage is efifected. Therefore a loan secured 
in Moulmein by depositing title-deeds referring 
to lands outside that town, is perfectly valid and 
creates an equitable mortgage. {Hartnoll, O. C. /. 
and Ormond, J.) Valliappa Chetty v. Ko Tha 
Hmyin, 4 Bur. L. T. 169 : 11 I. C. 721 : 

6 L. B. R. 23. 

Invalid attettation. 


-■Si. 59, 67 (a) and 160— Invalid attestation 
— Charge—Personal liability by implication. 

A mortgaged his property to B by a deed 
which was not validly executed for want of pro¬ 
per attestation. The material portion of the deed 
was as follows:—‘“It is desired that the said Zarb- 
harnadar (mortgagee) should realise in full his 
dues, principal with interest by remaining in 
possession of each of the said properties during 
the said years and by callectiog the rents with 
cesses thereof '* and there was a personal under¬ 
taking to pay certain specific sums in certain 
events. Though the mortgage was invalid, 
the mortgagee was put into possession in 
accordance with it. In a subsequent suit to 
realise the amount due, held, that the deed did 
not create a charge but was a usufructuary mort¬ 
gage and upon the construction of the document 
no intention to assume a personal liability except 
in the events and to the extent specified could be 
inferred. (Sir John Edge.) Ram Narayan Singh 
V Adhindhra Nath Mookerjee. 

20 C. W. N. 989 : (1916) 1 M. W, N. 428 : 

4 L W 16 : 20 M. L. T. 216 : 14 A. L. J. 1017 : 

18 Bom. I. B. 862 : 26 C. L. J. 118 : 34 I. C. 900 : 

31 M. t J. 251. (P. Cj 


fOa appeal from 13 I. C. 440 ; 17 C. W, N. 369.j 
[See on rehearing by the P C.88 I. C. 932 : 


8. 69—/nva/irf attestation — Personal 


Wh«e a mortgage deed is not properly attest¬ 
ed it is not admissible in evidence as a mortgage- 
dMd Ut it is admissible in evidence as a sirnple 
^“nev bond. (32 Mad 410 ; 26 CaL 7^ i 30 Mad. 

251. Foil.) ' ^ 4 L " 553. 

CHEDDI Lal. J p . 3 0. L. J. 164 

•s. b9-~lnvalid attestation—Bond—En- 


' ^mor gag. deed is not validly attested unless 

the attestors had actually seen the executant s,g„ 
he document. Where a mortgage is invalid for 
the flocumci „4*-efafinn it cun be enforced as 

^^oLd agMn^ tho^ who" ar. personally liable 

a bond against inos^^ JJd Koro 

KONP. SAMA V N. 708 : 32 K.L.T. 9- 

VAHJI. V. 661: 46 M. 64 : 

48M. L/.746: 1928 M. 86. 


St. 69 and 91— Invalid attestation — 
Melcharth—Necessity for attestation. 

Melcharth is a deed of mortgage and of lease 
and is invalid if not properly attesJcd ; if invalid 
it cannot be relied upon as a lease. (Spencer and 
Krishnan, JJ.) Kuppimi v. Parasa Pattar. 

89 I. C. 167 : (1917) M.W.N. 3. 

—“■—3. Invalid attestation — Non-attesi- 

aiion—Plea of—Duty of Court to entertain. 

Where in the course of a trial a deft, raises the 
plea that the mortgage is invalid as not being 
attested by two witnesses as required by S. 59, 
the Court should not dismiss the suit for th-\t 
reason. It must give parties an opportunity to 
adduce fresh evidence on the issue and then 
decide the question. 39 I. A. 220, Foil. (Sadattva 
Aiyar and Napier, JJ.) Ratna Naidu v. Aiyana- 
chariar. 29 I. C. 991 : (1915) M, W. N. 637. 

-*;-59— Invalid attestation—Attestation 

by witness, not witnessing execution. 

A document requiring attestation, must be 
attested by a witness who has witnessed the at¬ 
testation otherwise ic cannot be enforced. Attest¬ 
ation on an acknowledgment by the person exe¬ 
cuting is not sufficient. (Sankaran Nair and 
Napier, JJ,) Chidambaram Chettyar v. Subba- 
Ragava Sastri. 16 I C. 207. 


Marksman as attestor. 

-S. 69 ^Marksman as attestor. 

A marksman is an attesting witness within the 
meaning of S. 59, T. P. Act and S. 68 of tho 
Evidence Act. ^Sundar Lai, J,) Chiranji Lal 
V. POORNA. 261. c. 34 : 12 A. t. J. 1114. 

-—S. 69— Marksman as attestor—Meaning 

of attestation. 

If the executant is illiterate, bis mark is bis 
signature independently of any writing by which, 
the mark may be explained. The attesting wit¬ 
ness need not formally be described as such in 
the document. {Batchelor and Shah, J J.) Govind- 
Bhikaji V. Bhaoo Gopal. 41 Bom 384 • 

19 Bom. L. R. 147 : 39 I. C. 61. 

[See also 18 A. L. J. lo.5 : 55 I. C 230 - 

2 U. P. L. R, (All.) 6A.* 

Meaning of attestation. 

-S. BB—Mtaning of Attestation — Rc- 

quiremc**Is of S. 59. 

S. 69 of the Transfer of Property Act requires 
that the attesting witness must be able to make a 
statement on oath regarding the identity of the 
person performing the transfer as well as execn- 
tion of the deed of such transfer by him. 
Thus in case of a deed executed by a pardana- 
shin lady, if she sits on one side of the parda and 
the witness is on the other side and the deed is 
taken to the lady and returned with a signature 
on it purporting to be her and given out to be 
by her, whereupon the witnesses signs, the attesta¬ 
tion is not valid inasmuch as the requirements of 
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S59, T.P. Act, are not complied with. {Haldane.) 
Ganga Prasad Singh Bahadur v. Ishri Par- 
shad Singh. 4 P L. W 349 ; 18 A. L. J. 409 : 

27 C L J. 548: 22 C. W. N. 697 ; 20 Bom, L. R 687. 
23 M L. T. 388 : il9l8) M W.N. 382 : 8 L.W. 176: 

45 C. 748 : 16 I. A. 94 : 45 1. C. 1. 

31 M. L.J. 546 (P.C.). 

-8- 69 —Meaning of attestation — Subsequ¬ 
ent ock**owledgmevt of signature—1 nsufficiency 
of—Evidence Act^S 68. 

The word ‘attest’ in S. 59 means the witnessing 
of the actual execution of the mortgage-deed and 
not as in S. 60 of the Succession Act, the atte^t- 
ation of an acknowledgment of execution merely. | 
An instrament not duly attested as aforesaid can¬ 
not operate either as a mortgage or as a charge. 
26 All. 69, Overruled, (il/r. Ameer AH,) Shamu 
Pattar 'j Abdul Kadir R »wthan. 

35 Mad 607 : 39 I. A. 218 : 16 C. W. N. 1009 : 
12 M. I, T. 338 : (1912) M W. N. 935 : 
10 A. L. J. 259 : 14 Bom L. R. 1034: 16 C.L.J 596' 

16 I. C. 250 : 23 M. L. J. 321 (P.C.). 

-3. b^ — Meaning of attestation. 

‘ Attesting witness » in S. 68 of the Evidence 
Act means the same thing as ‘attesting witness’ 
in T.P. Act, S. 69, when the question is as to the 
proof of a mortgage. {Newbotild and Panton, 

fJ.) JAGANNATH KHAN V. BAJRANG DAS. 

63 I.C. 97 :48 Cal. 61. 

~ j-S. b9--Meaning of at Gestation—Deed con¬ 

sisting of three shcets — Witness signing on the 
second — Third added subsequently. 

A mortgage deed consisted of two sheets. The 
mortgagor signed at the foot of the second and 
the two witnesses also signed there as having 
witnessed the signing by the mortgagor, a third 
sheet was then added which included other pro¬ 
perties of the mortgagor and It was signed by 
the mortgagor in presence of the witnesses who, 
however, did not sign the third sheet. Held, the 
attestation was valid. {Wahnsley and Greaves, IJ.) \ 
Janki Nath Roy v. Aswini Kumari Devi. 

60 I. C. 736. 

—I-8. 69 —Meaning of attestation — Pardana- 

shin lady—Proof. 

A mortgage was executed by a pardanashio 
lady and was attested by her husband and an¬ 
other witness. The husband actually saw the 
lady signing the deed and the other witness was 
outside the screen in the same room and he knew 
her voice and heard her say “yes" when the 
document was being explained to h#r, Held, that 
the document was duly attested. (Chatterjee and 
Chapman, JJ.) Mt. Rukmani Kobri v, Nimali 
Bandopadhyaya. 32 I.C. 170 : 19 C. W. N. 1309. 

——S, 69— Meaning of attestation — Inolusion 
ef it€*n after attestation—Effect of. 

With the consent and knowledge of the mort¬ 
gagor and in the presence of the attesting wit- 
hesses an item was put in the mortgage to avoid 
delav in registration and to get the dociraent 
registered in an office near the place where the 
mortgagor was living. Held, there was a valid 
mortgage as regards the item and that the deed 
must be deemed to have been properly executed 
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and attested with regard to that item. {Seshagiri, 
Atyar and Moore, JJ.) Sankaran Nambiar v. 
Narayanan Tiwuatanpu. 43 Mad 406 ■ 

11 L. W. 192: (1920) M. W. N. 206 
66 1 C. 86 : 38 M L. J. 261. 

-8. bQ—'Meaning of attestation —Attest- 

tor signing before executant—Invalidity. 

Attestation of a mortgage deed within the 
meaning of S 59 of the T. p. Act must be made 
by tbe witnesses signing their names after seeing 
the actual execution of the deed. Mere acknow¬ 
ledgment of his signature is not sufheieot to 
show valid attestation. An attestation is an act 
'lone after execution and until the deed has been 
executed there can be no attestation. 35 M. 607 : 

6 N. L. R. 152 Ref. \Prideaux. AJ.C.) Mr. Goda- 
WARIBAI V. Sampat. 66 I C- 198. 

-S. bQ —Meaning of attestation — Parda- 

nashin lady — Execution. 

A suit was brought on a mortgage bond purport¬ 
ing to have been executed bv Deft. No. 1, a Ma- 
homedan, and Defls. Nos. 2 and 3. his pardana- 
shin wives. Defts Nos. 2 and 3 signed the docu¬ 
ments fitting behind the parda They had admit* 
ted that they were the wives of Deft. No. I and 
had also been identified by Deft. No. 1 as his 
wives. The atles'ing witnesses who wc»^e present 
but did not see the ladies, then made their signa¬ 
tures. Held that it was not essential that the attes¬ 
ting witnesses should have actually seen the ladies 
sign the document .and that the attesiauoo was 
val-d. 13 C.W.N. 40 : 14 C.W N. 165, 37 Cal. 526 
Foil. {Kotval, A. J. C.) Mussammat Kasidanbi v. 
Gangu lal. 

16 M. L. R- 196 : 66 I C. 247. 

[For a aimilar east. 

See 46 I. C. 691 : 4 Pat. L. W. 417. 

[But See 46 I. C 1 : 45 Cal. 748 (P. C.) 
and 16 1. C 250 : 36 Had. 607 (P C.) 

-8. b9 — Meaning of attestation — Execu¬ 
tion—Proof of. 

The execution of a deed creating a charge can 
be proved bv the witnesses who signed it upon 
the executant's acknowledgment of his signature 
thereon but such a witness is not an attesting 
witness within tbe me.aning of S. 59. (5'fanyon. 
A, J. C.) Khb.nc Chand V. Malloo. 86 I. C. 601 : 

10 N. L. B. 81. 

-8. 59 —-ViJaning ofalte^tation-Acknoxx- 

ledgment of execution—T. P. [Validating] Act 
S. 2. 

Under S. 2 of the Transfer of Property (Valida¬ 
ting) Act, 1917, it is Sufficient if the witness be¬ 
fore signing his name, received from the execu¬ 
tant a personal acknowledgment of his signature 
to the same. Held, on the evidence the picsump- 
tioii under S, 69 of the Evidence Act, had not 
been rebutted. [Lyle and Ashworth, A. J. Cs.) 
Chandika Hakhsm Singh v. Widow of Janoan 
Singh, 62 I. C. 449 : 6 0. t. J. 331. 

——8. 69 —Meaning of attestation — Int'a- 
lid mortgagee—Personal decree. 

To satisfy the requirements of S. 59 of the T. P- 
Act the witnesses must sign their names after see¬ 
ing the actual execution of the deed. Merely wit¬ 
nessing tbe execution is not sufficient compliance 
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with law. 35 M. 607 P. C. Ref. A mortgage deed 
which is not enforceable as such by reason of non 
registration or want of attestation is admissible in 
evidence to prove a personal covenant to pay on 
the strength of which a simple money decree 
can be passed. 16 C. 540 : 10 C. 740 : 22 C 434 : 4 
C.L.J. 510 dist. (Robinson, C. J. and Duckworth^ J ) 
Quah Cheng Gwan v. Maung Po Myi. 

661. C. 589: 11 L. 6. B. 148. 

Modification of Mortgage. 

-^S. Modification of mortgage — Agree¬ 
ment modifying — Attestation. 

Subsequent agreement providing for the dis¬ 
charge of a previous mortgage on receipt of a 
sradler sum than the mortgage amount, 
will not constitute a re-hvpothecation of the 
properties mortgaged already, merely because 
it refers to the details of the properties 
mortgaged previously, and it does not require to 
be aitesied, {Lindsay, A. J. C,) Bisheshar Singh 
V. Rambharose. 20 1. C. 644, 


8 


Mortgage before X. P. Act. 
59 — Mortgage before 


the Act — 


Writing not necessary-^Delivery of possession. 

Before the T.P. Act came into iorce, a usufruc¬ 
tuary mortgage could be created in the muiassal 
(outside the Presidency Towns) without any 
writing but by simple delivery ot possession. {Mr. 
Ameer Alt.) Ahmed Raza p. Abid Husain. 

36 AH. 494: 43 1. A. 264: 18 Bom. L. R. 904 : 

14 A L J 1099 : 20 M. I*. T. 447: 24 C. L. J. 601: 
14 A. L. J- 2 ^ ^ 21 c. W. N. 266 . 

6 L. W. 163: 39 1. C. 11 1 Pat. L. W. 90 (P. C.). 


be given the further opportunity to produce evid¬ 
ence to prove the mongage. (Griffin and Cham- 
ier, JJ.) Ram v Liladhir Bakhshi. 85 All. 353: 

21 I. C. 619: 11 A. L. J. 371. 

-S. 69— Proof of attestation-^Execution 

of mortgage — Attestation. 

When One out of two attesting witnesses is 
dead and the other denies all knowledge of it and 
there is no other evidence to show that the do¬ 
cument was executed in the presence of any of 
the attestiog witnesses, due execution and attesta¬ 
tion are not proved. {Richards, C. J. and L'le, J.) 
Wazirkhan V. Ramphal. 19 I. C. ^3. 

-8. 59— Proof of attestation—Want of 

proper attestation—Effect of. 

A mortgage bond is not duly executed and can¬ 
not Operate as a mortgage unless it is in fact sign¬ 
ed by the mortgagor in the presence of at least 
two witnesses who sign the document as attes¬ 
ting witnesses. (Mookerjec and Rankin, JJ.) 
Benoy Bhusan Roy v. Dhirendra Nath Dey, 

38 C. I. J. 114 : 1924 C. 415. 

-S, 59— Proof of attestation — Not given — 

Personal dtcree. 

A mortgage bond properly attested, but not 
proved in cmformity with S. 68 of the Evidence 
Act is not receivable in evidence to prove the per¬ 
sonal obligation thereby created. 3 M. 337: 35 M. 
607, Rel.; 26 C. 78 dist. (Suhrawardy and Cumttig, 
/f ) Sudhaya Kumar biNGH V. Gour Chandra- 
PAL. 35 C 1*. J. 473: 27 C W. N. 134: 

1922 C. 160. 


Oral Mortgage. 

_.8, 59—Oral mortgage—Mortgage—Evi- 

‘^‘rvefbal mortgage followed by possession com- 
Dleler. he transafii jn and any document subse- 
",'ut!ly executed is no bar m the or.g.nai Uan«c- 
tion bemg (Me Colt. ^ 

“ “ ■ 2 n. K B. (1915) 6B. 


tioQ bc^ing 
Lu Paw V 


Proof of attestation. 

_g ig-P,ooj of attestation—Pardana- 

/ad>«-£^«“'“"'^gjecuted by two parda- 
A raortgag a'testiiig witnesses saw the 

sashin ladies. signed the deed 

band of curlain, and ihough they could 

^ated behind to executants they heard 

not see the faces voices. Held. 

was duly attested under S. 66 of the 
Tv lTdirToHn Edge.) Paprath Halawai u. 

19 C. w. N 991: ^ j isQ: 22 C. L- J. 165: 

c w. N. 709 tP. c., 


8 . 69-Proot of atteslation-Furlher 

1 witness prodaced did 

'errhe'^xecl ^' igo^ho plaintiS ought to 


-8. 6 9— Proof of attestation—Mixed ques¬ 
tion of law and fact. 

The objection that a mortgage is not duly at¬ 
tested cannot be allowed to be taken for the first 
time in appeal as it is a mixed question cf law and 
fact. (Teunon and Walmsley, JJ.) Sricharan 
Bhandari V. Makhan Lal Bhandari. 

61 1. C 378. 

-S 69—Proof of attestation—Admission 

by pariv. 

If the sole executant of a document req«>ired 
by law to be attested, admits of its execution by 
himself there is no necessity of calling an attes¬ 
ting witness under S. 68 r f the Act for the pur¬ 
pose 01 provir g its execution as against any per¬ 
son [Woodroffe, Chatteriee and Newbould, JJ.) 
Satish Chandra Mittra v. Jogend^a Nath. 

44 Cal. 345 : 20 C.VT.N. 1044 : 34 I. C. 862 > 

24 C. L. J. 175. 

-S 69—Proof of attestation ^ Question if 

to be raised in appeal. 

Where the validilf Of a mortgage deed has 
never been questioned, the question of aitestation 
or of i>s proof does not arise Such a point can¬ 
not be raised for the first time in appeal. 
(Odgers and Hughes, JJ ) Ranoaswami Aiyan- 
GAR V VEERA RaOHAVACHARI 

46 H. L. J. 66 : 18 L W. 620 : 
(1988) X W. H. 789 : 38 X. L. T. 73 ■ (H. C.) 

1924 X. 13. 
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TRANSFER OF PROPERTY 
S. 59—Proof of attestation. 


act avOF 18M), 


--S. 59—Proo/ of atUstation—Malabar 

Law. 

Kanom, Melkanom^ and MelrUarth deeds re¬ 
quired attestation as mortgage deeds under Ss, 59, 
(Sada^iva Aiyar and Xapier, JJ.) Kandiyal 
PARKUft V . THOTTOLI KotTARATHIL. 

44 Mad. 3i4 : (1921) M. W. N. 229 : 

14 L. W. 69 r 62 I. C. 386 : 40 M. L. J. 362. 

--S —Proof of attestation. 

To prove the creation of a valid charj^c by a 
mortgage deed the evidence of one of the attes¬ 
ting witnesses is sufheient lo prove the execu¬ 
tion o fihc mortgage ; but this proof may be 
rebutted by the proof or^ the other side that the 
other witness or witnesses did not really sec his 
execution. (Sadasfra Aiyar and Spencer, J J .) 
Venkata Keddi v. Mutuu Pa.mbulu Naik, 

60 I. C. 554 : 39 M. L. J. 463. 

-8. bQ —Proof of atltstation. 

An *• attested ’» document means a document 
whose execution by t;;c executant has been actu¬ 
ally seen by iha appi.cnt attestor, 35 Mad. 607 
(P. C ), Full. To pr \e an attested document it 
is enough if one a testor is called. He need 
not depose that he saw the other attestor 
witness the cxecutio I. 39 All 109: 39 All. 2aI, 
Rel. An allegation proper attestation of a 
mortgage in a plaud not denied specifically or 
by necessary implication by the defendant, must 
be taken to have been admitted by him. Conse¬ 
quently it need be proved under S. 58, Evidence 
Act. {Sadasiva Aiyar and Spencer. Jj.) Venkata 
Kbddi V. Muthulu Pambulu. 28 M. L. T, 213 • 

58 I. C. 801 ; (1920, M. W. N. 512^ 

-S. 59—Proo^ of attestation—Formalities 

—Admission of execution — Effect of. 

An attestor of a mortgage must not merely 
sec the execution of the document but must also 
subscribe his name on the document as having 
seen the execution A document without a proper 
attestation is ineffectual to create a mortgage. 
Even where the execution ol a mortgage is ad¬ 
mitted it is competent to the Court lo require 
strict proof of valid attestation 35 Mad. 607: 31 
M . L. J. 240, Ref. {Abdur Rahim and Oldfield, 
JJ.) Muniappa Chettiar y. Vellachami Man- 
nadi. 25 M. L. T. 19 : 9 L. W. 6 : 

49 I. C. 378 : (1918) M. W. N. 863. 

-8,. 69—Proo/ of attestation — Execution 

admitted 

A mortgage deed to be valid must have been 
duly attested by two witnesses who have seen 
the execution ; proof of due attestation i« neces¬ 
sary though execution is admitted by the mort¬ 
gagor. 36 Mad. 607, (P.C.), Foil. (Sndasirn Atyar 
and Spencer, JJ.) Vadla Nagiah v. Valuru 
Divakara Mudaliar. 6 L. W. 147 • 

41 I. C. 586 : (1917) M. W. N. 683.' 

6 ®—Proof of attestation — Onus on 

mortgagee. 

In a mortgage suit the onus of proving due 
atteitation of the deed is upon the mortgagee not¬ 
withstanding the admission of execution by the 
mortgagor. If the validity of an attestation (which 
ex facie is regular) is not disputed, then the 
maxim Omnia Praesumuntor rite esse actae’' 


applies and the attestation is presumed to be 
valid (Batten, A. J. C.) Balakrishnan v 
Narasimha. 43 I. C. 899 : 13 N. L. R. I2l! 

-;—S. b^—Proof of attestation—ature of* 

It is enough if oiie attesting witness proves 
execution and his attestation after seeing the exe¬ 
cutant sign, though he does not say whether he 
saw the other attesting witnesses sign it. (Daniels, 
A. J. C.) Kesheo V. SiTLU. 39 I. C. 374 • 

4 o.L.'j. es'. 

8* 5 ®—Proof of attestation—Evidence 
Act, S. 71. 

When a mortgagor docs not execute liis deed 
in the presence of the witnesses there is no pro¬ 
per attestation as required by S. 59 of the T. P. 
Act. When there is no proper attestation of a 
mortgage deed by reason the execution of the 
deed not having taken place in their presence, 
evidence of the witnessing of the execution by 
some other person is not sufficient to prove the 
attestation as required bv S 71 of the Evidence 
Act. 16 I C. 250 (P. C.), Foil. [Lindsay, }. C. and 
kanhaiya Lai, A. ). C.) Mahapbo Prasad v. 
Ga/raj Singh. 34 I. C. 397 : 3 0. L. J. 164. 

-8. 59 —Proof of attestation. 

Where a witness states a mortgage bond was 
executed in the presence of himself and others 
and that he signed after seeing it executed, it is 
sufficient proof that he signed as attesting wit¬ 
ness. (Das and k'ulwant Sahay, JJ.) Ishwar- 
Prasad Narayan Dbo v. Chota Nagpur 
Banking Association. Ltd. 1924 P. 317. 

S' S9 —Proof of attestation—Mixed ques¬ 
tion of law and fact. 

It is mixed question of law and fact whether or 
not the evidence led by a mortgagee suing on 
his mortgage on whom the onus rests is sufikient 
to show that the terms of S. 59 have been duly 
complied with. (Mullick <i»d Adami, JJ-) Dulhin 
SUNDARi V. Beharilal. 51 I. C SS8 : 

1919 Pat. 37®. 

-8. bQ—Proof of attestation. 

Where A one of the attesting witnesses admit¬ 
ted that he signed the deed, but said that he did 
not see the executants sign the deed, but that he 
did accompany the exccuianis to the Regisiration 
office to identify them, Anoiher witness said that 

the deed was executed in the presence of A. It 

was found that A was speaking false. Held the 
deed was properly attested. (Robinson, C. /. and 
May Oung, J.) Dawson’s Bank Ltd. ». C. K. 
V. V. Chbtty Firm and another. 

1 Rang. 131 ; 1883 B. 384. 

“ 59— Proo/ of attestation — Acknow¬ 

ledgment of signature— Mortgage invalid—Evi¬ 
dence Act. S. 68. 

A morigage deed purported to have been signed 
by two witnesses as required by S. 69. But it 
was admitted inevidcnce that one of them was 
not present at the lime of the execution but 
signed it on being told by the executant that he 
had executed it. Held, that the document was 
not only inadmissible under S. 68 of the Evidence 
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TBANSFEB OF PBOPEBTY ACT {IV OF 1882). 
S. &9—Proof of ezecQtios. 

Act but did not effect a mortgage at all. (7'womiy, 
C. J^and Parleit, J.) Pbrianman Chbtty v, 
Maung Ba Thaw. 11 Bur. L. T. 114 : 

43 I. C. 916: 9 L. B.B. 159. 

Proof of execution. 

-S. 59 —Proof of execution — Illiterate 

mortgagor, 

Where an executant is a marksman, it must be 
proved not merely that the mark is that of the 
executant but also that it was affixed to the deed 
in the presence of the witnesses. {Piggoti and 
Walsh, JJ.) Kasaimdhan v, Mukhdhum Baksh. 

40 I. C. 191. 

— ———8. 59 —Proof of execution — Personal 
decree—Appellate Court. 

Where a document is not executed in the 
manner prefcribed by Sec. 59 of the Transfer of 
Property Act. it does not operate as a mortgage. 
If the appellant asks for a personal decree, the 
Court can grant it. [Rtchards, C.J, and Rafique, 
7.) Radhrshiam V. Chunni, 35 I. C. 192 : 

14 A. L. J. 361. 


1 TBANSFER of PBOPEBTY ACT (IV OF 1882) 
S. 69—Begistraticn, 

of the mortgage. [Ryves and Gokut Prasad, JJ,) 
RAysEWAK Rai V. Sheo Naik Rai. 

45 A. 388 : L. B. 4 A. 389 : 
31 A. L. J. 394 : 1923 A. 433 (2). 

-S. &9~Registratton—Rights of parties 

before registration—Attachment of debt tn the 
hands of mortgagee. 

Until the mongage deed has been duly regis¬ 
tered the mortgagee is not under any obligation 
to advance any mortgage money to the mortga¬ 
gor onsequently it is not open to a creditor of 
the mortgagor to attach the mortgage money in 
the hands of the mortgagee until regiblraiion of 
the mortgage. {Lindsay and Gokul Prasad, JJ.) 
Tulshi Ram v. Harakh Narain Bhagat. 

L. B. 3 A. 430 : 1922 A. 384. 

-S. 59--Regisiration —Mortgage— Interest 

in a grove-‘Whether registration required. 

Rights and interests of a grove-holder are 
rights and interests in immoveable property and 

registration is essential for a mortgage thereof. 9 

I. C. 478, Dist. {Richards^ C.J. and Banerji, J.) 
Sheo Naik Ram v. Sheo Ram. 23 I.c. 963. 


--S, 59 —Proof of execution — Admission. 

An admission by a person of the execution by 
himself of an attested document is sufficient proof 
of its execution against himself though the docu¬ 
ment is required by law to be attested and in the 
absence of any plea or evidence ot want of due 
attestation it need not be proved {Schah, C. J, 
.and Crump. /■) Jagannath v. Raoji Tulsiram. 

24 Bom. L. B. 1296 : 47 B. 187; 1928 Bom. 90. 


___-S. 59—Proof of execution. 

Formalities imposed by law against perjury 
and fraud must be strictly observed. A mortgage 
is not duly executed and cannot operate as a 
mortgage or create a charge unless it was in fact 
signed by the mortgagor in the presence at least 
of the attesting witnesses. 35 Mad. 607 ; 27 C. L, 
T 548 Ref {Richardson and Suhtawardy, JJ.) 
arjuh* Chandra Bhadra v. Kailas Chandra 

ARjuh ^ ^ . 33 ^ ^ J 3^3 . 

«-*AJ>. .QA« n 14Q 


^ 59 —Proof of execution—Admission of 
execution by defendant renders proof unnecessary 
Admission by deft, of the execution of a mort- 
eaee-deed in a suit on it, renders it unnecessary 
for the Dia. to prove that the document was exe¬ 
cuted .nd attested as required by S 69. (Dos. 
cuted HiRA Bibi ». Ramdhan Lal. 

S Ir* T 762 : 62 I. 0. 540 : 6 P. L. J. 465. 

Bogistration. 

p 59 — fiegistration— Mortgage before 
'T P Act— Title by estoppel. 

Where in execution of > 

arrived at as a result of which the 

decrM-LTder took possession of certain properties 

of ^he iXment-debtor as usufructuary mortgagee 

huJ rnraocument was not stamped or registered 

5 , J transaction having been entered into 

Md that the transaci did re- 

^Tgl'prcventedrm" f?om disputing the validity 


-8. b9—Registration — Mortgage deed— 

Construction — Registration. 

A mortgage recited that a sum of Rs. 91 only 
was due at the date of its execution but provided 
for payment of Rs. 180 on default. Held, that it 
did not require registration. {Rafique, J.) Jodh 
Ram V, Shah Lajja Ram. 

31 I. C. 78 : 11 A. L. J. 739. 

-8. 59—Registration—Inclusion of stran¬ 
ger's property in mortgage to resume registra¬ 
tion — Effect. 

If a property has been introduced in a mort¬ 
gage bond, which has either no existence or does 
not belong to the mortgagor, with a view to regis¬ 
tration ot the document in a particular office, the 
registration must be deemed to be futile* with the 
result that there is no enforceable security under 
S. 59. T. P. Act. 41 I. A. 110; 48 I. A. 127 toll 
{Mukerjee and ChoUner, JJ.) Kedarnath Das 
V. JYANTA Kumar Shome. 

38 C- L. J . 366 : 1924 C. 848. 
—-8. 59—Registration —Moveables—‘Mort¬ 

gage of—No writing, etc. required in the Punfab. 

In the Punjab a hypotheca of moveable property 
is not required to be by deed in writing and if 
made orally is effectual for all purposes (except as 
provided for by S. 48. Registration Act) provided 
always it can be proved, ll i. c. 869 Foil 
{Raitigan and Rossignol, JJ.) Mrs. Stewart v 
Bank of Upper India, Ltd. 82 p. b 1916 • 

34 I. C. 933 : 314 P. W. B. 1915. 

-ts. 19 and ^00—Registration—Charge- 

Unregistered—Admissibility as regards move¬ 
ables. 

Where an unregistered document creates a- 
charge over moveables and immoveables the docu¬ 
ment though inadmissible as regards immoveable 
properly can be admitted in evidence so as to 
affect rights in immoveable property. {Ayling 
and Seshagiri Aiyar, JJ.) Pashupati Vbnkata- 
pathiraju V. Venkatasubhadrayamma. 

47 I. C $88. 
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TBANSFEBOF PBOPEBTY ACT (IV OF 18S2), 

S 59—Be^istratioo. 

% 

-S. 59— Regislralion — Registered deed 

— Subsequent Itansferee tf bound — Q'^eslion of 
notice when arises. 

A regibiered mortgage by a person eotitled to 
dispose of immoveable propeity binds the pro¬ 
perty as against sobsequCDt transferees with or 
without notice and question of notice arises only 
where there is conflict between a registered and 
an unregistered deed or oral sale or when the 
transferee is not entitled to dispose of the proper¬ 
ty. 13 P. L. R. 43 Dist. {Skinner, A. J. C ) 
Shrikison V. Chatar Singh. 

13 I. C. 904 : 8 N. L. R. 18. 

-S. 59— Regtslration--\Vant of — Enforcea- 

biltiy as a bond. 

Where owing to nr>n-regisiration a mortgage is 
not enforceable as a mortgage, it is open to the 
creditor to obtain a simple money decree on the 
covenant to repay. 9 M. ■141 : 12 O. C. 275 • 2U 
O. C. 155 Ref. {Kanhatya Lai, J. C») Ka.m 
Autar V. Ram Asre. 66 I. C. 660 : 8 0. L. J. 414. 

--S. 59 — Registration — Mortgage of roy 

ally. 

Interest in a royalty docs not cinstiiute an in¬ 
terest in immoveable propeity. Mortgage on ro¬ 
yalty does not require registration or attestation 
(Das and Adami, JJ ) Krishna Kishore Adhi- 

KARY V. KUSUNDA NYADI CoLl.lERlES. 

1923 F. 36. 

-8- 89 —Registration — Secessity- Burma 

In a simple mortgage effected after 1st January 
1905. a registered instruuicnt is necessary in 
Burma whatever the amount may be. An unre¬ 
gistered insiiument is invalid. {Tutomey^J.) Mo. 
Shawe Bya V. Chawari MuthU. 

12 I. C. 25 ; 4 Bur. L. T. 319. 

Scride as attestor. 

-3. bQ~Scribe as attestor—Attestation 

improper—Effect of. 

A document though registered in which the scri¬ 
be wrote the name ol the second witness Without 
proof of aulhoiization creates no mortgage or 
charge. But a money decree may be given as it 
is a registered document. (Wahh and Sunderlal, 
JJ.) Pakam Hans v. Kandhir Singh. 

38 All. 461 : 36 I. C. 74« ; 14 A. L. J. 673. 

- B. 6Q--Scribc as attestor^Evidence Act, 

S. 68 —Attesting witness, who is. 

A mortgage was signed in the presence of 
the writer of the deed and one of the attesting 
witnesses. The other atiesting witness put his 
atleslation on the deed laJcr on. Held, tha the 
deed was not validly executed under S. 69 of the 

T. P Act. 41 Bom 384. Ref. Per Maoleod, C.J — 
A Court will be loath to hold that in any case a 
scribe whciever he wiote his name, could be con 
sideied to sign the document as an attesting wit¬ 
ness unless he acmally said so in the document 
There is a very groat difference between an at¬ 
testing witness and a scribe and it would lead to 
attempts to evade the plain words of S. 59 and 
would also lead to constant difficulties thereafter 


TBAN8FEB OF PBOPERTV ACT {IV OF 1882), 
S. 69—Scribe of attestor. * 

if the law was not strictly observed, {Maclecd, 
C. J. and Heaton, J,) Dalichand Shivrau Mar- 
WADI V. Lotu Sakharvm. 22 Bom. L. B. 136: 

55 I. C. 616 : 44 Bom. 43, 
See also 66 I. C. 945 : 12 Bur. L. T. 361, 

I- 8. 59 — Scribe as attestor. 

I Where a scribe of a mortgage document has 
himselt written the name of the executant and 
the documem contains no mark, seal or thumb- 
impression of the mortgagor, the scribe is not 
competent to become an attesting witness to the 
signature he himself has written out and in the 
absence of two other attesting witnesses the docu- 
metit will not operate as a mortgage or a charge. 
{Mookerjee and Bucktand, JJ.) Sristidhar 
Ghosh v. Rakshakaly Dassi. 63 I. C. 607. 

'8. 59— Scribe as attestor—Coinpetenty as 

witness. 

A person who is present and witnesses the 
execution of deed and whose name is there on 
the deed, is a c>nnpetent witness to prove the 
execution though be is described as merely a 
writer, {i^ewhould and Panton. JJ.) Jagannath 
Khan v. Bajrang Das. 62 I. C 97 : 

48 Cal. 61. 

-8. 59—Scnfttf as attestor —T. P. Act, 

S. 60. 

Where no mark or seal or thumb-impression 
of Ih** mortgagor appears on a mortgage deed, 
the scribe who executes the document for and on 
behalf of the mortgagor is not competent to 
attest his own signature as an attesting witness. 
34 Mad. 607, Ret. [Fletcher and Walmsley, JJ.) 
Ramnikasta Buadra V Panchanand, 

46 Cal. 638 : 48 I. C. 720 : 23 C. W. N. 290. 

-8. bB^Scribe as attestor—Scribe depos- 

ing to execution of deed — Proof. 

The essence of attestation of a document is that 
the person attesting must have seen the docu¬ 
ment executed by the executant The fact that a 
person calls himself a scribe in a certain docu¬ 
ment does not necessarily debar him from being 
an attesting witness thereto and Ihe question 
whether a sciibe is also au attestor and was in¬ 
debted to witness the execution of the document 
is a question of fact depending upon the facts of 
each case. 24 M L. [. 534 ; 20 C W. N. 699, and 
5 G, W. N. 468 Kef. {Seshagiri Aiyar and 
Sapier, JJ.) Pakamasiva Udayan i». Krishna 
Padayachi. 

41 M%d. 535 : 43 I. C. 983 : 7 t. W 241: 
See also (1913) M. W. N. 400 ; 24 M. L. J, 534 ; 

19 I C. 589 : IS M. L. T. 4$S. 

■—8. 69—5cri6e a5 attestor. 

A Writer of a doc-nneat can be an attestor for 
the puroosQ of S.59. (SmfasiUii Aiyar and Napier, 
JJ.) Kottaralli Subbamma V. Jatavallabhola 
SUBRAHMASYAll. $9 Msd. 1036 : 38 I. C. 813 : 

30 M. L. J. ioa. 

-8. 69—S(:ri6« ns attestor. 

The writer of a document, who signs after 
an admitted attestor signs as an attestor though 
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(IV OF 1882), 


TRANSFER OF PROPERTY ACT 
S. 60—Clog on redempt:on. 


(IV OF 1882). 


he n.erelv describes himself as the writer. 24 M 
L. J. 534 ; 35 IMad. 6/0 ; 39 I. A. 2:0, Foil. 

Axyar atici Kapicr, JJ,) Ayyasami 
lYEN( AKi;. Kylasam Pjllai. 26 1. C, 409 

— S. 69— Scribe as atiesto*—Evidence Act 
(1872). Ss. 68 69 ana 71— Ath sting uiimss— 
Whethet scribe an attesting witness. 

UiiOer S 59 of ibe T.H. Act and Ss. 68, 69 and 
71 of the Evidence Act the scribe « f the n.oit^age 
deed who writes it and si^ns it and in whose 
presence il is execuhd is not an attesting vcilntss. 
A will.ess wtio has signed the dccument but who 
was DO' pie^ent a' the iime ol iis extcuiitn is not 
an aitcsdng witness. 39 l A 220. He). {Stuart, 
J, C.) Ram Sahu v . GruRi ShA^KEK. 

30 1. C. 163 : 4 0. L. J. 101. 

-S. 69—Senbe as attestor — Proof of — 

Onus. 

V here a pe»son who has signed a deed as a | 
scribe subsequent)) asserts that he signed as a 
witness ihe onus oi pnwing this as.-ertioD lies 
heav ily on him 1 I at. L. J, 129, Foil. \Roe and 
Atkinson^ JJ>) Naoeswar Prasad v. Bachu 
Singh. 63 I.C. 79 : 4 Pat L. J. 611. 


Who can be attestor. 

- S. 89 —Who can be attestor, 

A person net a party but in crested in the 
money advanced can validly attest a deed of 
mongage. {Scott, CJ, and Rao. J.) Balu Ravji 
V, Gopal Gangadar. 12 1. C. 631 : 

13 Eom. L. E. 944 

I 

; --Ss. 59 (1) and 100— Who can be attestor 

— Executant—Mortgage invalid. 

One Ol tt e two executants, signed as an 
executant, also as w'riter and as one of two attest¬ 
ing witnesses. The brst Court held the docu¬ 
ment invalid as mortgage but gave a charge. Held 
a parly to a document could not be allowed to 
sign it both as an attestii g witness and as an exe¬ 
cutant 32 Cal. 729 ; 33 Cal. 9«5. Foil. Therelore 
ihe bond could not be held to be valid as against 
deft No. 1 as a mortgage ; as the document, if 
valid, amounted to a moUgage and no charge 
w as created by it on the property. 33 Cal. 985 
Ktl The plft cculd sue on the personal covenant, 
hut that remedy having been barred, the suit 
should be wholly dismissed. {Brett and Shar~ 
fuddtn. JJ.) Debendra Chandra Roy v Behari 
Lal Mukherji. 16 I. C. 666 : 16 C. W N. 1076. 


S. bQ—Scribe as attestor— Meaning of 
attestation. 

An atiestor is said to ‘aitest’ when he witness¬ 
es the execution 01 the deed and subscribes as 
an atle^tt«8 witness. Chamier, C. J* The scribe 

of a document who was p'csent at execuuon 

but w h J s bsertbts himselt only as a scribe is not 
deemed as an aiiesting wimess. There is do 
nresuii pii D that a fed ibe or a person descnbing 
him tl( as an aiiestor of a documeni witnesses 
itsexccution :.he .act mu^t be evi¬ 
dence. .Clwmier. C. J. f'rasud J.) 

ram BAHAnC'K b.NOH n. ^ 

34 I. C. 3'iO : 3 Fat. L. W. 93. 

__ 3, 5Q ^Scribe as attestor. 

Wheie a mortgage issigned by the writer as 
well as the moitg<.gee wuhoui ina.catiiig tha 

r,'™,.. •. ..vrsv"' strfs.i 

validiv ailcstcd* 35 A, ^5^ % ^ i vi o 

{Sap^il.fs, JL.i Maung Po i R‘78’ 

M. MUihiaCheity. tl921)4U u.is. 7«. 

__S 69— Scribe as attestor. * ^ k 

The wrner of a document who does not sub- 
1 nc vv. mertlv as a scribe, is not 

T. CPtTiV e. Po MVA.^ p 12 I. gel. 

s. id-acribe as attestor-Alleslatwn- 
tralidityof. nio.lgage detd it is es- 

ieniia ‘ exicuiion by ihfc txtcttanl. 

witnessed ® aiUsitd by ene and signed by 

."^'““tbe as a wfiler cannot be said to be a valid 
besciibcasa . im t sifii* tt as an 

and Panett, JJ.) 

Ittestlig k AMASW AMY C HETTY 

yio. bo V. o. A R. Hamaswam 


-;-S. 69—IF/io can be attestor—A person 

giving hts approval. 

A person signing a mortgage-deed net as a wit¬ 
ness bui as a person who merely approves of ihe 
iransdctioi) is not an aitesling witness. {Das 
and Adami, JJ ) Barkuarin Alak v. Sircar 
Baenard & Co. 2 P. 1. T. 761 • 

62 I C. 668 : 6 P.L.J. 473. 

-8. 60. 

Charge. 

Clog on Bedemption. 

Tuty cl Mortgagee. 

Mortgage tnooey. 

Partial Reoemption. 

Eeobmption out of Court. 

Eights of Bedemption. 

Eights of Moitgage. 

Splitting up to Security. 

Charge. 

-S eO—Charge, deed of, construction of 

— Redemption. 

A mortgagor borrowed certain sum from his 
moi igagee with an agreement that the debt would 
be a chaigc over the mortgaged property and 
that he Would pay it up at the time of redemption, 
rit/d, the oeed was a mortgage ot, or at least a 
charge over the mortgaged property and the 
moitgagor cotld n'^t redeem withojt paying (he 
debt borrowed. {Shadital and Le Rossignol 
JJ.) Hukam Chand V. Kadar Baksh ’ 

37 I. C. 166 : 100 P. W. R. 1916. 
Clog CD Redemption. 

-S, 60—C/og on redemption—Provision 

against raising money by sale of further mortgage 
of fioperty. 

Semblc.—K provision in a mortgage deed that 
the mertgagor should pay the mortgage money 
within the stipulated period out of Iris own pocket 
witnoul selling or charging the mortgaged 
properly, would be illegal as an encroachment on 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
8. 60—Clog on redemption, 
a mor(j’agor s right to redeem from whatever 
source he might procure the funds to do so. (Lord 
Atkinson ) J HANDA SiNGH i/, WahiD-UD-DIN. 

38 All. 570 : 43 I, A. 284 : 31 M. L, J. 750 : 

21 C. W. N. 66 : 20 M. L. T. 529 : 

14 A. L. J. 1189 : (1916) 2 M. W. N. 670 : 

19 Bom. L. R 1 : 5 L, W. 189 : 

25 C. L. J. 524 : 36 I. C. 38 
10 Bur. L. T. 131 iP. C.)[ 

S. 60— Clog on redemption—Subsequent 
arrangement qualifying right to redeem. 

Where a few >ears after the creation of a 
mortgage another agreement was entered into be¬ 
tween the mortgagor and mortgagee whereby the 
right of redemption was sub|ected to the condi 
lion that it could not be exeicised so long as 
small annuity was paid, held, that such an agree¬ 
ment Was not bad in law, even though it operat¬ 
ed to clog the equity of redemption. The law 
does not prevent the parties to a mortgage from 
coming to any arrangement afterwards qualify¬ 
ing ihe right lo dedeem. It is noi alleged that 
the action is brought upon a breach in tne cove¬ 
nant contained in the deed of compromise. The 
suit therefore is rightly dismissed. (Mr. Ameer 
All,) Shankar Dis V. Gokul Prasad. 

34 All. 620 : 14 Bom. L. B. 10a8 : 

23 M. L J. 621 : 15 U. C. 285 ; 

12 M. L. T. 419 : (1912) M. W. N. Iu6l : 

10 A. L, J. 344 : 17 C. W. N. 1 : 

16 I C. 78 : 17 C. L. J. 9 (P.C.). 

S. BO— Clog on redemption — Mortgages 
prior and subsequent— (iedempiion. 

A usufructuary mortgage was followed by 
another mortgage in favour of the same person 
Over the same property wliicb recited that if in¬ 
terest was not paid aunually ihc mortgagee could 
sue and alsc that the ftr:t mortgage could not be 
redeemed without redemption of the second also: 
Held, it was a clog and could not be enforced. 
(Gokul Prasad, J .) Lala Makhan Lal v. Kishun 

1923 All. 454 

---8. 60— Clog on redemption—Vendee from 

mortgagor cannot plead. 

It is not open to the vendees from mortgagor 
to plead that the long term of the mortgage is 
excessive. (/?yi;c’s and Stuart, JJ.) Ham Sami;jh 
V. She *raj TEWftKi. 1923 All. 123. 

- S. GO —Clog on redemption. 

A mortgage deed stated : “I have taken 
Ra, 125 from J and A, and have discharged my 
necessities ; and so in lieu of Rs. 45 the balance 
with interest at Re. 1-8-0 per cent, per annum 
along with ihe mortgage money and will pay in¬ 
terest every year in the month of Jeith, and if 
anything remains unpaid out oi principal and 
interest I will be entitled to redemption on pay¬ 
ment of the same along with the mortgage 
money. Held, that the mortgage deed secured a 
Sum of Hs. l25 and that the pltf. could redeem 
on payment of t!:e entire sum with interest. 
(Richards, C. J. and Banerjee, J.) Jagardip Hai 
V . Naubat Kai. 3g I, c. 149. 

-S. GO—Clog on redemption—Long term \ 

of S9 years. 


TRANSFER OF PROPERTY ACT (IV OF 18821 

S. 60—Clog on redemption. ‘ 

Under a mortgage deed possession was to be 
with the mortgagee for 59 years before the mort¬ 
gagor was entitled to redeem ; held, the condi¬ 
tion could not be set aside as being onerous, 
rliere being no evidence of fraud or undue 
influence. {PiggoU, J.) Mr. Dulari v. Lal 
Bahadur Singh. 28 I. C. 129 

--—S. 60—C/og on redemption-stipulation 

for redemption of prior mortgage. 

A stipulation in a second mortgage not to re¬ 
deem an earlier mortgage in favour of the same 
person, without redeeming the later also, is not a 
clog on the equity of redemption and can be 
enforced {Biggotl, J.) Ham Ckaran v. }agan 
Behari Lal. 24 I. c. 737, 

GO—Clog on redemption—Provision 
allowing one day for redemption in 80 years— 
Redemption not with borrowed money—Validity, 

Where an usufructuary mortgage was exe¬ 
cuted for forty years and only the day following 

the completion of term was fixed for redemption 
failing wiiich the mortgagee was to continue for 
another forty years and it wa'^ also provided that 
redemption was not tj be effected with borrowed 
money it was held that the provision was a clog 
on redemption. (Chamier and Rafique, JJ.) 
Sakabdawan Singh v. Bijai Singh. 

36 All, 561 . 24 I. C. 706 : 12 A. L J. 937. 

60 —Clog on redemption— Agreement 
to redeem before prior usufructuary mortgage— 
Clog. 

A simple mortgage provided that it should be 
redeemed before a prior usufructuary mortgage 
on the property. Held the provision is not a clog 
on the equity of redemption. (Banerji and 
Chamter, JJ.) Gaya DiN Singh v. Gajadhak. 

24 I. C. 611. 

-8. 60— Clog on redemption—Long period 

—Noi to be redeemed before 3o years. 

The provision in a usufructuary mortgage that 
it would not be redeemed for 35 yeais is not 
hard or unconscionable where there is mo fraud 
or undue influence. (Rafiqitc^ J.) Dalthavan 
Singh v. Amerdeo Singh. 23 I. c. 986 : 

12 A. L. J. 492. 

S. 60— Clog on redemption — Postpone' 
ment for 58 years —Unconscionable. 

It a moitgage deed provides that the mortgagor 
I would have nj right of redemption for 58 years, 
that stipulation is not. per se a hard and uncons¬ 
cionable bargain. 1 Ch. D, 620 ; 26 All. 479 ; 20 
Bom. 677 Kef. (Karamat Husain and Tudball, 
JJ.) Ham Prasad v. Jagrup. 15 I. C. 880 : 

10 A. L. J. 167. 

S. 60— Clog on redemption—Option to 

redeem. 

The conditions in a mortgage-deed were that 
the mortgagor should redeem the mortgage after 
13 years failing which it would bold good for 13 
years more. The mortgagor brought a suit for 
redemption after 14 years, alleging that the term 
of 13 years was a penalty. Held, that it was not 
penal and the mortgagor could not redeem be¬ 
fore the expiry of the next 13 years. /.) 

Ramabaran Singh v. Ramkbr Singh. 

10 I. C. 843, 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 60—Clog on redemption. 


-S. 60— Olog on redemption—Permanent 

lease. 

Contemporaneous agreement to lease the land 
On permanent tenure and a mortgage of the pro¬ 
perty make the agreement of lease void is a clog 
on redemption. (Macleod, C, J. and Shah, J.\ 
Bhimrao v» Sakharam. 64 1. C. 612 : 

23 fiom. L. R. 1268. 

—--S. 60— Clog on Redemption—English 

Rule not applicable to India. 

The English law regarding clog on the 
equity of redemption does not obtain in India. A 
provision that a mortgage shall not be redeemed 
so long as there are fruit trees planted by the 
mortgagee standing on the mortgaged land is not 
a clog, and a suit for redemption is premature if 
it is brought while such trees are standing on the 
land. {Heaton, A. C.J. and Crump, J.) Genu 
TukaRAM V. NaRayan Faghu, 46 Bom. 117 : 

69 I. C. 268 : 22 Bom. L. R. 1147. 


-S. 60— Clog on redemption—Equitable 

relief. 

Equity relieves a mortgagor from the forfeiture 
of his right of redemption due to a clog on his 
equity alter the lapse of the mortgage period. But 
he and the mortgagee can settle among themsel¬ 
ves the arrangement ot the payment ot the mort¬ 
gage money alter its execution. Where a mort¬ 
gage recites certain conditions of the disposal of 
the property in a certain manner if it is not paid 
within a certain period and the parties to it agree 
after the lapse of the prescribed period to the 
manner of its disposal, the transaction becomes 
independent of the original mortgage and is valid 
LMacleod, C. J-and Heaton, J.) Shanker Dhon- 
DEO V. KaGhunath GaitaNDE. 68 I. C. 384 : 

22 Bom. Jj. R. 966. 

___Sb. 60 and 986—C/og on redemption— 

Mortgage anomalous. . 

One of the elementary rules of equity is ’ once 
a mortgage always a mortgage ‘' and a mortgagee 
should not be allowed to obtain any undue ad¬ 
vantage by his mortgage except the amount of the 
Ir.ncioal interest and costs due on his mortgage 
S 60 which embodies this principle applies to all 
mnrteagesincluding anomalous mortgages under 

TTfFUiclr an\ JJ.) Bad*. Molla 

2,. Chemai MOvSdal. 40 i. c. 

s 60 —C/Og on redemption—Long period 
fi^ed-Mortgagees at liberty to make any ,m- 
‘Irovements and charge for same—Effect. 

^ Thfmere (act that the mortgagors are prohibi- 
te/from redeeming for a long period of 51 years 

rfnes not render the clause unconscionabl.. But 
does not , l^j mortgagors are not 

time the ® Qgts the "hole transaction is 

crease in rents or proBts, t^Shadi 

unconscionable n Pj^ujdar Khan v. Ab- 

Lal,C.J.andFforde,J.I rA ^ ,394,^ 

BUi, SAMAD khan. jjg 


-S 60— Clog on redemption. 

Where after execution of a usufructuary mort¬ 
gage a simple mortgage was executed with a sti¬ 
pulation that the money under the simple mort¬ 
gage would be paid at the time of the redemption 
of the usufructuary mortgage the mortgagor must 
first pay the money due on the simple moitgage if 
he wants to redeem the usufructuary mortgage, 
37 All. 634, disapproved {Broad'uay and WiL 
berforce, JJ.) Nathwa v. Kanhaiya. 

66 1. C. 642 : 3 Lah. L. J. 432. 

-S. 60— Clog on redemption — Conditions 

as to improvements and interest on the cost of 
improvements—If justifiable. 

A condition in a mortgage of a house by a 
mother for her infant son, as to the liabilitv of 
the minor for improvements, does not justify the 
demolition and reconstruction of the house and 
the condition for interest on the sum expended on 
improvements is most inequitable and uncons¬ 
cionable. {Le Rossignol and Wilberforce, JJ.) 
SuRAPU V. Dewan Chand. 69 I. C. 764 : 

43 F. W. R, 1921. 

-S 60—C/ogo» redemption — Hard terms 

—Dealing at arm's length. 

The mere fact that the terms of a mortgage arc 
hard is not sufficient to hold them to be so oner¬ 
ous as to be a clog on redemption, A man who 
enters into a transaction with his eyes open and 
without being subjected to undue influence cannot 
ask to be relieved from the natural consequences 
of his action. {Broadway, J.) Nathu Ram v. 
Shadi Ram. 49 I. C. 946 : 40 P. W. R 1919. 

-S. 60— Clog on redemption — Agreement 

giving Power of sale — Punjab, 

A provision in a mortgage giving the mort¬ 
gagee a power of sale over the property for the 
discharge of his debt and of prior incumbrances, 
is not a clog on the equity of redemption. In 
Punjab the principles of the T. P. Act are gener¬ 
ally respected. (Johnstone and Le Rossignol, JJ,) 
Satdar Ali V. Ghulam MoHI-UD'DIN. 

103 P. B. 1916 : 168 P. L. R. 1916 : 30 I.C. 626 : 

145 P. W. B. 1915.' 

-S. 60— Clog on redemption — Postpone- 

ment of redemption for fifty years—Interest at 
Rs. 1^ per cent per mensem. 

A mortgage deed provided that the mortgagor 
should have no right to redeem until the expiry 
of fifty years. Held, that the provision was not 
inequitable and will not beset aside in the ab¬ 
sence of fraud or undue influence nor will a pro¬ 
vision for interest at Rs. IJ percent per mensem 
be set aside as inequitable. (S/raA Din and Scott- 
Smith, JJ.) SuNDAR Singh v. Hukam Singh 

24 I. C. 926 ; 219 P. L. R. 1914. 

-S. 60—C/og on redemption—Postpone¬ 
ment for ISO years. 

In a suit for redemption, in which the period 
of the mortgage was fixed at* 150 years, the fixa-’ 
tion of period is of the essence of the contract and 
the right to- redeem does not mature before' the 
expiry of the term fixed in the deed. tBartcn, J. 
C.) Abdulla v. Sadulla Khan. 16 I, C. 917* 
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TRANSFER OF PROPERTY ACT (IV OF lt»82). 

S. 6U—Clog 00 ledemptiOQ. 

- S 60 Clog on redemption — Mortgage 

with pQS\e>>'>ton - L-onUttion of absolute trausjer 
on Ui'fi payment wilhm time. 

A moi'gdUii with pos ession provided among 
other ihmgs ihal itie inorfgjg'j should not be re- 
dccina'^lc tor years and mat if tbe mortgage is 
not redeemed within a nerh d » f 20 years, the 
niorlgdgee should have the 1 iiid absoluiely as on 
a sate, acid, the postponement ot the date of re¬ 
demption did not mak i the morig.ige ano 
tnalous one and that 'he mortg ige bciog usuiruc 
tua' s. me latter clause was a clog on ,he equdy 
ol redemption and uneoio-ceahk and hence did 
not bai redemp ion even alter 2<> years. Utdfietd 
and Hamesum, JJ,) Nakavana Moonthy v. 
Appala Nakasimhalu. 14 L W. 536 : 

63 I C. 717 : 4l M. L J. 663. 

-S, 60—C/eg on redemption'-Anomalous 

mortgage. 

The recital in a mortgage-deed creating a coin- 
binatiOQ ot simple and usnlructuary mortgages, 
that in default ot payment of principal and in 
terest on the due dale, the inorigagee was to treat 
the Ui.d as sold to liim and was n-t to exercise 
his right of redemption wa-. held invalid under 
S. 60 ot tne T. P. Act. being a clog on the equity 
of ledcinption. 0.7., Oldfield and Seshn 

giri A'yar, 77.) Kanoula Venkiah v. Donga 
pAi.LAt. 43 Uad. 669 : (L920I M. W. N. 349 : 

57 1. C. 724 : 28 M. L. T. 66 : 

13 L W, 123 (F. B.), 

- 8a. 60 and 62— Cl‘''gon redemption-^Usn 

frurtuary mortgage Appropriation of the usu' 
fruct-Option to redeem on a t^urticular date be¬ 
fore expi>y of the period Default—Redemption 
Postponed for 37 years, 

A U'Uiruc'uaiy morigige Provided for tlic ap¬ 
propriation by the m.»rigat?ce oithe-e isaod 
profits lowa ds the principal and iDlefC>t. The 
period nece^9ary to wpe ort ihc entire debt wa^ 
37 years. The mortgagor was given an ooiiun lo 
redeem at the end ol 10 years by oaving the 
amount then due on the mo igage. T/c/J, ihat it 
the mortgagor failed to pay ihc money at (he end 
of 10 Years he could not redeem at any other 
pen d btfore the expiry of th^ 37 years. The 
provision in the nvirigage-deed that the mo-t- 
gagee was tJ remain m possession umil the 
mortgage monay was paid ofi by the appropria¬ 
tion of the usufruct (a period ol 37 years in this 
case) was iu,t a clog on the equity of redemption. 
The validity ol such a CJvenant is expressly re- 
cogn sed m S. 02 ol the T, P. Act. {Rkdhps and 
Krtslman, 77 ) Aga Muhammu>ally 3»-o Sahib 
V. Venkatapaya. 48 I. C. 379 : 36 M. L. J. 287 

• 

- 88 60 and 98— Clog on redeinption —4#io- 

maloHS mortgage — Maiaoar Law — Kiinotn — 
Covenant for renewal. 

Per Phillips, J —A kanum Is an anomalous 
mortga^n within the meaning of S. 08. T P. Act, as 
to which a condition lor renewal even though 
they Coi aiitute a clog on icdemi'tion can be en¬ 
forced. A provision lor a perpetual renewal is 
therefore not invalid. 30 M 61 : 30 M. 300 R 
(Bakewell and Phillips, JJa Kuttikatt v. 
Kunhikavamma. (1918) M. W. N. 236 : 

23 M. L. T. 67 ; 43 I. C. 989 : 7 L. W. 119. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

S. 60- Clog on redemption. 

-S. 60—C/og on redemption—Agreement 

of parties to a mortgage as to character of posses¬ 
sion— Effect of. 

If DO agreement of parties to a mortgage can 
operaie, *pso facto, to clog or restrain the equity 
ol redempiii.n and that was the layv which was 
applicable in Madras up to the passing of the 
Transfer of Property Act, ag-eeinent ol parlies 
lo a mortgage cannot affect the character ol the 
rnorigag.e’s possession so as to convert it f^om 
that ul a inorigagee, inm that ol a person pres¬ 
cribing for a full title. The effect of the Transfer 
of Property Act is to preserve the same equity of 
redemption unfetiered, S. 60 providing that 
oolv an iodependent act of the parties or an order 
ol Court Ci uid oterale to extinguish it. (Ayling 
and Spencer, JJ.) Athankutti v. Kuttanat 

ILLOTH NakAYAN NAMBUDRPS WlFE. 

(1917) M w N. 9 : 6 L. W. 461: 

37 1. C. 756 : 82 M. L. J. 317, 

-S. 60—Clog on redemption—English Law 

and Ind'an Law, 

Beiore the Transfer of Property Act, the law 
m India as to stipulations in a deed ol mortgage 
rcstriciing the liglit ol redemption was not ihe 
same as ihat of ihe English Courts ol Chancery. 
15M.23U; 30 M. 61; 1 M. 1, Foil. 1915 M. 
W. N. 793. tSudaytra Aiyar and Phillips, 77.1 
Kolanoorath Kaman Naiyar v. Kannoth. 

2 L. W 941 : 31 1. C. 184 : (1915/ tt. W. N. 793. 

-Ss. 60 and 98—C/oi.’ on redemption — Ano¬ 
malous mortgage—English principles of equity. 

Where a swadtna tanaka meddatu sharatu 
puham (possessory mortgage deed containing a 
condition for a period fixed) piovided lor redemp¬ 
tion yvithin a fixed period on default of which the 
mortgagee was to be the owner. Held, in a suit 
lor ledempt'on brought 17 years alter the time 
nad expired, that Ihv document was anomalous 
m <rtgage a"d the parties must be siriclly bound 
by ttie lenn of Iheir cuntraet and neither the con- 
diiimis ol S 60 as to survival of the rights of 
reueinption nor ihc English principles ol equity 
could be applied. 37 M. 540 ; 1 M. 1 ; 4 M. 179; 
^9 M. 531 Dist. 27 C. 297; 21 M. 1 ; (1904) A. C. 
326 ; 11 M. -103 : 26 .VJ. J. 47 : 30 M. 61 . 2 B, 
234, Kef. {Spencer and Kumaraswami 5as/ri, 
77 .) Hakeem patte Mmhamwed v. Sheik Da- 
VOOD. 89 Mad. 1010 : 29 M. L. J 626 : 

(1916) M. W. N. 852 : 30 I. G. 569 . 18 M.L.X. 209. 

-8. 60 —Ciog on redemption. 

A provision, tlrai the mortgage shall be redeem¬ 
ed only thr..ugh the enjoyment of the net profits 
by the morigagce, is not illegal according to 
Indian Law unicss perhaps the lern.s ot (he 
m ortgage are such that future icdemption is made 
practicalU impossible. 34 M. 493 : 7 M. 434 : 
36 A. 195 Foil, {'^ad'isiva Atyar and Napier^ 77.) 
Gunnam Gokayya V Vadapali.i Ayyauachar- 
YALU. 26 M. L. T, 226 : (l9l4i M. W. N. 648 : 

9a 1. C 797 : 27 M. L. J. 295. 

-S. fiO—C/og on redemption — Mortgage to 

he given possession on failure to pay on certain 
dale. 

Tne provision in a mortgage dated 1871 that 
the mortgagee shall be put in possession on de¬ 
fault of payment on a certain day is a cUg on the 
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TEANSFER OF PROPERTY ACT (IV OF 1882), 
S 60—Clog on redemption. 

equity of redemption. (1 M. 1 Foil.) (Wallis and 
Sadasiva Atvar, JJ.) Rachamadugu Lakshmi 
Narayana V. Sannuthi Rama Subbiak Chetty. 

25 I. C. 108 : 1 L. W. 503. 

-S. QO—Clog on redemption-permanent 

le-ase by mortgagor to mortgagee — Lense and 
mortgage forming part of the same transaction. 

Where a uiortgage and a permanent lease by 
the mortgagor to the raortgigee torm part of the 
same transaction the lease is a clog on the equity 
of redcioption and the coa«t would not recognise 
or enforce it. 46 B. 409 Foil. (Prideaux, 
A. /. C.) Vithal V Bholu. 1923 Nag. 115 (1). 

-S. 60—Clog on redemption—Preliminary 

decree for fjredosure^Compromise for foreclo¬ 
sure of portion. 

The only objection to any agreement for the 
purpose of clogging the equity of redemption 
agreed to by the mortgagee with the mortgagor 
arises If it constitutes part and parcel of the ori¬ 
ginal loan or mortgage transaction. But there is 
nothing to prevent that being done if it is effected 
by an agreement which in substance and in fact 
is subsequent to and independent of the original 
bargain. (Mittra.A. J. C.) 

Ganeshram. 

_S. 60—C/og on redemption— Perpetual 

A stipulation in a deed of usufructuary n^o^- 
gage ihal after the mortgage-money is pa«d off, 
the mortgagee shall remain as perpetual lessee, 
on payment of a yearly rent, 
equity of redemption. (Batten, 

RAI .. SHE.K CHAND. U N L.R ISo! 

_60—c/og on redemption — Onerous 

terms—Long terms for redemption. 

It is an essential ingredient of every mortgage 

that it should be redeemable, until the right of 
redemption is extinguished or lost >“ 

provided by Law; and any fetters intended to ren¬ 
der redemption practically difficult or impossible 
cannot be recognised unless there are circum- 

«rpe . “tf rihe advanfages allo^ to tha 
moToaso' and were not unreasonable or repres- 
^ A mortgagee cannot be allowed to let- 

ter redenipuon bv^te^rms^wh^^ 

th’i^mLtgage between a mortgagor and the 
of the mortg g ^grate to make that mortgage 

every mortgage .s 
irredeema ■ to redeem it. which is 

*^?.ed^h slouity of ^redemption. The right to 

s so^nseparable an incident of a mort- 

'®«t thi ircannot be taken away by an express 
gage that an parties that the mortgage shall 

agreement of the pa be 

not be redeema articular manner or under 

exercised if the conditions are 

certain onerous conditions, urn . 

one sided and designed^ 

demption, ^^nd’reTieve him of the oppressive 
mortgagor and re nably hinder redemp- 

p^f indfnre by the mortgage. There 
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could have been no object in fixing such a long 
term for redemption and requiring the mortgagors 
to pay t'^ree times toe priticipal sum secuied by 
the mortgage in addition to any deficiency in the 
interest, which was to be paid out of the 
profits unless the intention vvas to hinder redemp¬ 
tion by rendering the same exiremely onerous to 
the mortgag)rs. A long term may not by itself 
operate as a clog on the equity of redemption, but 
where such a long term is accompanied by other 
conditions, such as exist in this case, rendering 
redemption extremely difficult and onerous with¬ 
out any correspond! g benefit to the mortgagors, 
the mortgagee cannot be allowed to tai^e advan¬ 
tage of those conditions to defeat the right of 
redemption. A mortgagor cannot compel the 
mortgagee to accept payment ot the mortgage 
money before the date hxed for redemption where 
there is a covenant m the mortgage deed that 
redemption shall not lake place befote that date 
but where the effect of a covenant is to postpone 
redemption for an unduly long period without 
any corresponding advantage lo the mortgagor, or 
toere are circumsta'ices indicating that the 
covenant postponing redemption is unreasonable 
and oppressive and intended to feiter the right to 
redeem, a Court may allow redempiion irrespec¬ 
tive of that term as it may deem fit (Kannatya 
Lai, J. C.) Abdul Hakim v. Sajjad Husain. 

26 0 C. 209 : 9 0 & A I. R 733 : 10 0 L J 46 : 

1923 Ondh 209. 

-S. QO—Clog on redemption—Deed of fur¬ 
ther charge—Effect of. 

The doctrine as to clog on redemption relates 
only to dealings which take place between the 
pariies at the time when the original contract of 
mortgage is entered into and they are at liberty 
to deal subsequently with each oiher so as to vary 
the terms upon which redemption of the original 
mortgage can be had. 20 O C. 97 : 24 O C- 240: 
25 O. C. 134 Rel. (Ashworth and Simpson, A. J. 
Cs.) Sangat Baksh Singh v. Dijdeo Singh. 

9 0. L. J. 511 : 1923 Oudh 143. 

-S. QO—Clog on redemption—Long term 

for redemption—Effect of. 

A covenant postponing redemption for a long 
term docs not by itself amount to a clog on the 
equity of redemption but if the effect of all the 
Conditions in the deed would be to make redemp¬ 
tion very difficult, if not impossible, at the end 
of the term, the court may ignore the covenant 
postponing redemption and may allow redemp¬ 
tion at any time on such terms as it thinks fit. 17 
O. C. 313 : 12 A. L. I. 927 Rel. (Daniels and 
Lyle. A. J Cs.) Kunj Behart Lal v. Handit Prag 
NaRAVAN. 9 O. L. J. 294: 1922 Oudh 288, 

-S. QO—Clog on redemption—Long term 

by itself not unenforceable—Usufructuary mort- 

A long term in a mortgage does not necessarily 
amount to a clog on the equity of redemption. It 
only does so where it is such as to render redemp¬ 
tion practically impossible or where the bargain 
is unconscionable and ihe long term is unaccom¬ 
panied by any corresponding advantage to the 
mortgagor. It is obvious that a long term iii a 
usufructuary mortgage is less likely to operate as 
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a cIo^» oij redemption than in any other class of 
mon.'aj'e. because redemption is effected on 
payment of a fixed suna and there is no danger of 
arrears of interest amounting up to an extent 
which may far exceed the value of the property. 
{Darnels, A. J. C.) SAIYID Zl-lfiqar Ali v. Suraj 
Prasad. 9 0. L. J. 365 : 1922 Oudh 221. 


I—S. 60 —C/og on redemption — Longperiod. 
A stipulation for a long period before which 

redemption is not allowed is not by itself a clog 
on the equity of redemption, but that, coupled 
with other collateral covenants, may show an 
intention to make redemption extremely difficult, 
if not impossible, so as to make it a clog. 
{Lindsay,;. C.) SonAN Lal v. Kunwar. 

61 I. C. 962 0. L. J. 136. 

-—8. QO—Clog on redemption—High rate 

of interest. 

Mere high rate of interest is no clog on redemp¬ 
tion. {Lindsay. J. C.J SaHEB BAKHSH SlNGH 

V. Mohammad Ali. 68 I. c. 115 : 7 0. L. J. 389. 

—Clog on redemption — Long period. 
Postponement ol redemption to fifty years from 
the date of mortgage does not amoui>t to a clog 
on the equity of redemption. {Lindsay, J. C.) 
Naiku Lal v. Gayadin. 67 i, (j, 003 , 

■-S. 60—C/og on redemption—Long period. 

Where in a possessory mortgage the redemp¬ 
tion is postponed to 70 years and the principal 
sum secured being Ks. 90 the annual profits arising 
from the property are Rs. 90, the stipulations 
was held to be a clog on the equity of redemp¬ 
tion. {Kanhaiya Lal. A. J.C) Kam Das r. 
SWAMI Dayal, 67 I. C 553 : 23 0. C. 108. 


S- 60—C7og on redemption—Covenant 
postponing redemption if and when a clog. 

A Covenant postponing the redemption of a 
mortgage til) the lapse of a certain period is not 
by itself illegal but when along with other cir¬ 
cumstances its effect is to create an unreasonable 
and oppressive fetter on the right to redeem, a 
Court may all.jw a redemption irrespective of 
that term on such condition as it may deem fit 
to impose, {Kanhaiya Lal, J. C.) Mathura 
Prasad v, Hakakh Narain. 22 0. C. 191 

6 0, L. J. 474 : 63 I. C. 770 ; 

1 U. P. L. R. (J. C.) 88. 


S. 60 Clog on redemption—Long ter 
—Frovision for payment. 

Where a mortgage-deed provided that ( 
default of the mortgagor to pay off the princip 
and interest due under the mortgage the mot 

possession and remain 

possession for a particular period after whu 

alone redemption was allowed, the provision 

not a clog on the equity of redemption. {Ltndsa 

Shkp Vu. C.) Muhamm^ 

Shhr Khan v. Swami Dayal. 48 I. C. 3s 

5 0. I. J. 67 


rn^Tl V principal with interest 

case of loss of possesston—Condncl of mortgag 

A mor(Ragc-deed contained a provision tha 
for any reason the mortgagees lose possess! 
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the mortgagors will make an effort to pay the 
mortgage-money at once ; and if they delay the 
mortgagees will be entitled to recover their money 
with interest at 2 per cent per month by a suit. 
When the possession of the mortgagees was ous¬ 
ted for two years, they would have been entitled 
in equity to enforce the contract. Neither did 
the mortgagees resort to this measure nor the 
mortgagors paid up the money They made no 
complaint for 17 years, when the mortgagors 
brought a redemption suit, the mortgagees put 
in their claim to receive intercut. Held, reading 
the deed and considering attendant circumstan¬ 
ces, no doubt is felt that it provides that the 
mortgagees shall enjoy net profits in lien of 
interest. No doubt they can claim, in an account 
upon the mortgage some allowance lor the two 
years when tneir money lay unproductive but 
not at the rate of 2 per cent ; and they are not 
entitled to the excess revenue nor to any interest 
on the same. (Kendall, A. J. C.) MaHabir Singh 
V. Mata Badal. 40 I. C. 402 : 40 0. L. J. 348. 

S. 60— Clog on redemption—Subsequent 
agreemen t. 

An agreement between the parties to a mort¬ 
gage subsequent to the mortgage extending the 
period for redemption is not a clog. Doctrine of 
clog applies only to dealings entered into at time 
of morlgage. Parties arc at liberty to enter into 
any terms as to redemption. {Lindsay, J.C.) 
Hari Har Baksh SlNGU V. Bha\v.\ni ^INGH. 

39 I C. 693 : 20 0 C. 97. 

S. 60— Clogon redemption — Interest m 
addition to usufruct. 

A mortgage-deed executed by a pardanashin 
lady and her son provided ‘that after ihirly years 
at the lime of redemption we shall pay interest 
at 1 per cent pc r mensem along with princi¬ 
pal, that we allow and give to the mortgagee 
whatever profits he may realise from the said 
property after paying the land revcouc and that 

we shall have no claim for mesne profits.” In a 
suit for redemption, held, that the intention of 
the morfgagoe to levy interest from the date of 
the mortgage at the time of redemption irrespec¬ 
tive of the usufruct was hard and oppre.^sive 
and a clog and therefore invalid (A’jM/ituya Lal, 
and Kendall, A. J. Cs.) Mahomed Ali v. Ram 
^AMALLt. 38 I. C. 454 : 3 0. L. J. 746. 

-Ss. 60 and 61— Clog on redemption —Con- 
solidaiion, 

A Covenant in a subsequent deed postponing 
the right of redemption of a previous mortgage, 
without creating any charge on the property pre¬ 
viously mortgaged does not amount to a contract 
of consolidation of the two deeds and may 
operate as a clog on the equity of redemption. 
[Kanhaiya Lal, A. J C) RajendRA Narain p. 
Dy. Commissioner Bahraich. 

37 I. C. 438 ; 0. L. J. 643. 

- S. 60—Clog on redemption—Charge— 
turiher advances—Provision for redemption of 
whole. ' 

If subsequent advances arc charged on the 
property covered by a previous mortgage, a cove¬ 
nant that the mortgagor shall not be permitted 
to redeem the latter without paying the former is 
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not enforceable. Case-law discussed. {Kanhaiya 
Lai, A. J. C.) Chauhakaja Baksh v. Ram Harax. 

32 I. C. 740 : 2 0 L. J. 60l. 

-S. 60 —Clog on redemption—Postpone¬ 
ment of period for redemption. 

As a general rule, the right of foreclosure and 
the right of redemption should be co-extensive. 
If the mortgage-deed is one-sided and provides 
that the mortgagee shall be at liberty to foreclose 
at any time but that the mortgagor should not 
redeem till after 60 years, from the date when the 
mortgage would be converted from simple into 
usufructuary, the contract postponing redemption 
is an unreasonable fetter on the equity of re¬ 
demption and could not be enforced. The mort¬ 
gagor is entitled to redeem irrespective of the 
fetter. 20 B 677: 22 B. 375 : 25 I. C. 9*2 Ref. 
[Stuart and Kanhaiya Lai, A, J. Cs.) Lal Bah- 
DUR V. Zalim Singh. 27 I. C. 581 : 2 0. L. J. 1. 

_S. QO—Clog on redemption—Redemption 

before period fixed—Postponement. 

Where there is a covenant in the mortgage- 
deed ihat the mortgage is not redeemable before 
a certain date, a mortgagor is bound by it but 
where the effect is to unduly postpone redemp¬ 
tion without any corresponding advantage to the 
mortgagor and there are circumstances to show 
that the covenant is unreasonable and oppressive 
redemption may be allowed irrespective of the 
covenant for the postponement. [Kanhaiya Lal, 

A 3 C) Durga Singh v, Muhammad Raza Hus- 
SAIN khan. 25 I. 0. 912 : 17 0. C. 313. 

__S 60_ Clog on redemption — Subsequent 

deed— Covenant — Effect of, u * 

Where a mortgagor executes a subsequent 

deed agreeing not to redeem the earlier mortgage 
before the subsequent one. the covenant is a per¬ 
sona one not enforceable against a subsequent 
t-ansferee of the mortgaged propeity. 9 B 233. 
11 O C 248. Dist. {Stuart, J. C.) Ram Adhin 
Misha n, S.tla Baksh Singh. ^ ^ ^ 303 

_fio—C/u^ on redemption. 

A H.tinn in a usufructuary mortgage that on 
A “of mortgage money on a fixed 

moite^or would lose his right to redeem, 

fstnfahd tn^rnoperative. {Jraata Prasad, J,) 

Gulah Chand n. Pancham. ^ ^ 

<! RO—Cloi on redemption—Compromise 
ZJrTTnlelnt ^^ort- 

bio“d"?h“eeX" mortgagors to pay a fair 

gagors bind tnre arrangement is a 

amount for redemp and invalid 

clog on the equity of „ 432 and 32 

iTtn vtiA^oltts and Adami, JL) LAhA Ram 
i. j'644“XiTl29 : 1 Pat. L. T. 616 

_.S, 60-C/hgo« redemption-Mohurrari 

lease to transaction has been entered 

into it is not «‘‘bin th ^P^^^ption whereby 
l:in‘after" reXmXon. ‘he mortgagee would 
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retain an interest in the property as lessee upon 
payment of a comparatively trifling rent. Such a 
transaction is invalid both as against the mortga¬ 
gor and as against a purchaser from the mortga 
gor of his interest. Quaere. — Whether a lease by 
a mortgagor to the mortgagee subsequent to the 
mortgage transaction may correctly be called a 
clog on the equity of redemption ? [Miller, C, J. 
and Das, J.) Ram Narain v. Surathnah. 

5 Pat. L. J. 423 : 1 Pat. L. T 576 : 

57 I. C 337 : 1920 Pat. 351. 

-S. 60~C/ug on redemption — Restric¬ 
tions on right of mor tgagor. 

The mere length of the period fixed for a 
mortgage is not sufficient to constitute an undue 
restriction on the right to redeem. 

Whatever authorities there are for the view 
that the terms of the mortgage, however, onerous, 
must be upheld if the parties entered into a con¬ 
tract with ihcir eyes open, there is equally good 
authority for the view that those terms must not. 
be Such as to prevent redemption in all circum¬ 
stances. [Pipon, J, C.) Ram Chand v. Ghulam 
Hasan 72 I. C. 941. 

-——S*. 60 and 98— Clog on redemption — Pro¬ 
visions of T, P. Act not extended — Effect. 

In all mortgages except anomalous mortgages, 
clauses which take away the right of the mort¬ 
gagor to redeem after stipulated period should be 
deemed to be clogs on the equity of redemption 
and as such not enforceable, even in those parts 
of India to which the T. P. Act has not been ex¬ 
tended, The rule enunciated in S. 60, would be 
applicable as a rule of justice, equity and good 
conscience. [Robtnson, C. J. and May Oung, J.) 
Ma Min Byu V. Maung Chit Pe. 

1 Rang 419 : 1924 Rang. 63. 

-S. €0— Clog on redemption — Mortgage 

converted into sale — Sale, whether questionable by 
mor tgagor. 

Plaintiff (mortgagor) sued to redeem a mortgage 
subsequently converted by him into sale ques¬ 
tioning the validity of sale. It was held that the 
plaintiff cannot impugn the validity of the sale. 
[Prait, J. C.) Ma Ye Bau v, Maung Shwe 
Hinan. 56 1. C. 253 : 3 U. B. R. (1919) 192. 

-S. 60—C/ug on redemption. 

The rule of English equity courts which for¬ 
bids any clogging of the right of redemption does 
not apply in India and a clause for forfeiture in a 
mortgage should be given effect to in the absence 
of any specific law or of any established practice 
to ihe contrary. 13 M. I. A. 560; 1 M. 1, P. C., Foil* 
[Maung Kin, J.) Ma Lav Maung Chot. 

40 I. C. 863. 

-Ss. 60 and 98—Cfog on redemption — An¬ 
omalous mortgage — Applicability 

S. 98 should be read subject to S. 60 which ap¬ 
plies to all kinds of mortgages and tbe rule ‘once 
a mortgage always a mortgage’' applies to ano- 
mal ous mortgages. The mere insertion of a 
forfeiture clause in a simple mortgage bond does 
not make the mortgage anamalous ; even if it, 
were so the mortgage would be subject to provi¬ 
sions of S. 60 of the T. P. Act. [McColl, J. C.) 
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Nga Po Na(jun V. Mi Yin. 

2 U. B. E. (1918) 141 : 39 I. C. 377 : 

11 Bur. L. T 30. 

-8. QO^Clog on redemption — Loss of 

right. 

Under a mortgagg executed before the T.P. Act, 
the mortgagor agreed to redeem it on a certain 
date alter sevon years paying Rs. 50 more and in 
default the mortgagee wa-« to take possession of 
the land. The mortgagor failed to reJeem on the 
due date but sued to redeem a year later. Held, that 
it was in accordance with justice, e.) uity and good 
conscience to keep the parties t) their agreements 
made vo.uniarily and with full knowledge, especi¬ 
ally when those agreements are themselves rea¬ 
sonable. {Vouiig, J.) Ma Thin Hton v. Ma Hnin 
Thet. 29 1. C. 709. 

-8. 60—Clog on rciemptton—Mol ett 

forceabU. 

A stipulati mi restricting the pariod of redjmp- 
tio i t > one year is i jop'irativc unde.- S. 60 of the 
T, P. Act. Such a stipulation is a penalty which 
the courts w<)uld not enforce. {TwoiHey, J.) Ma 
Nyin V. Kadikesan Chetty. 

28 I. C. 264. 

- S. 60 -Clog on redemption—Agreement 

that property should be considered sold outright 
if interest was not paid — Fadurcof payment- 
suit tor specific performanoe—Interest if atloW' 
able after specified date. 

Where It was agreed at the time of mortgage 
that the properties should be deemed to be sold to 
the raoatgagee for certain amount if interest was 
not paid On a certain date, and that the mortga¬ 
gor shuuld bu paid ine difference between that 
amount and the amount due by the inurtga^ee 
lor orincipal and interest and where the mort¬ 
gagor commuted default and the mongagoe sued 
for specihc perlormance Held, that the mort¬ 
gagee was ilie owner ol the propcity on the date 
of the morlgigor s default but that he is not en¬ 
titled to further interest on the mortgage amount 
and that he should pay back tha dnfcrenco in 
ainouiit. between tic purchase-money atid Inc 
principal a id interest due thereon up to the 
specihed date. (Fox, C. J. and iarlett J.) 
DinyAK OOHIKJI Kmorashed V. Maung. 

23 I. C. 877 ; 8 Bur. L. T, 63. 

] 7?®- Q0—{.log on rc-^cmpHon —Frovision 

for continuance of possession after redemption, 
mere was a Condition in the mortgage that the 
raongagee shoud be in possession uiitil the ex¬ 
piry ot 12 years even th >ugh satisfied before 1’ 

years and the mortgagor hi nself discharged the 

which period the mort¬ 
gagor was entitled to redeem and recover posses¬ 
sion. A mortgage and a lease to the morigagee 
executed on ihe same day must be read together 

and the mortgigee may lemain on the land till 
le mor .<aga is satistied, but the continuance ot 
such lease aitcr the mortgag- is a fetter on the 
equity ol redemption and liie Court ought not to 
enforce. (White, C. J. and Phillips, J } Pamar- 
LAPATI z;. Samarlapati. 33 Av. 

21 M. L. J. lOlO : 10 M. L. T. 356 : 13 1. c. 383 • 

(1911) 2 M. W. N. 231* 
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Duty of mortgagee. 

-8. 80 —0«/y Of mortgagee-Redemption 

— Notice (o m->rteagee—\Vhen necessaty, 

A mortgagee ordiaanly has a right to six 
calendar months’ notice of intention to oav off 
the mortgage or in default thereof is entitled to 
six months’ interest in advance in lieu of notice : 
but if the mortgagee has given notice calling in 
the mortgage debt the mongagor even though he 
IS a few days late in complying with the notice 
and tendering the mo ley is not bound to give six 
months’ notice before redeeming. [Fawcett, J.) 

NADERS^^AW V. SkIRINBAI. 

25 Bom L. R. 839 : 1924 Bom. 264. 

■ "“S. 60 —Owfv of mortgagee—Failure of 

COnsi'deration — Damages—Duty of mortgagee to 
restore possession - Non-delivery of portion. 

Where there is only a panial failure of the 
consideration payable for a mortgage, the loss 
occasioned inconsequence of thit tadure can 
only bJ recovered by a separate suit, and cannot 
be set off in a s lit for redemoiion. Where pos¬ 
session of the oro'ierlv was not delivered to him 
at the ti ne of the mortg ige or at any time there¬ 
after, the mortgagee need not restore possession 
on redompti.in, [NanhUyn Lai, A. J. C) Angad 
Singh v. KaShi Prasad. 

64 I. C. 313 : 6 0. L. L 5^. 

Mortgage Money. 


^ 66^'^iortga*c mon’y —Fender before 
Suit f)r re ie npiijn not necessary. 

Tender of the m )rtgage mjnsvisnot a condi¬ 
tion precedent, under S. 60 vof the Act, to the 
institution of a snit for redemption ; but in such 
a suit redemption will not be allowed unless the 
amount fou id due is p.iid or tendered within the 
lime fixed by the Court. (Bancrji, Tudball and 
Stuart, JJ.) Raghunandan R Vl V. RaGHU- 
NAND\N PaNOB. 

43 All. 638 : Gl I. C. 813 : 19 A. L. J. 673 (P.B.). 

--^ 69—.Vorfg ige nn icy-Re iemptijn 

rentier of mortga te money before suit 
not nsressary. 

S. 60 of the Act docs not necessirily moan that 
before a suit for redo notion c.an be instituted the 
am mm must be paid or icndereJ vvhere the 
mortgage m onev is stated to hive beo'i satisfied 
out of the usufruct, a tender wouli obviously be 
oat of the question. and Kanhaiya 

Lat, JJ,) Hait StNG S t'. Bshvri Lal. 

43 All. 95 ; 59 1. C. 93 ; 18 A L. J. 947. 

' 60 — mon'v —Mortgagor to 

rederm on Paving principal sum only, 

A uiirtgag^ie und3r a mortgage deed remain¬ 
ing in possession of the property and receiving 
profits IQ lieu of interest, was in the absence of 
covenant by ine mortgagor to add the deficiency 
in the profits to the princip.il or to pay it up at 
the tima of redemption, held entdled to redeem 

princioal sum only. (Rich irdi, CJ. 
ant lue, J.) .ali Ahnudi*. Kalka Prasad. 

37 I. C. 95 : 14 A. L. J. 986. 

QO—Mortgage money—Covenant by 
mort'iagor not to take accounts. ' 

Where there is an express agreement by 
mortgagor not to claim accounts, he is debarred 
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fro n claiming an account at ihe time of redemp¬ 
tion, 7 A. L. J. 787, Ref. [Knox and Ka>amai 
Husain, JJ.) Ramprashadv. Kham Kar<n. 

9 I. C. 978. 

-Ss. 60 and 72 ic)—Mortgage money— 

Co^'s of lifig ition incurred by mortgagee—Right 
to add to thj mortgage-money, 

Thi mortija?ee has a right to tack on the costs 
of litigation relating to the secarity as part of (ha 
terms on which redenapHon is allowed. A 
m )rtgagee is allowed proper costs, charges 
and expenses ir^curred by him in relation to the 
rao'tgage debt or mortgage secarity including the 
cos's ot litigation properly undertaken by him. 
But all these items are allowed only as a condi¬ 
tion of redee niog. There is no implied contract 
by the mortgagor to pay them, and they are not, 
in the absence of express agreement, recoverable 

against hi n oersonaHy. 

The words “ mortg ige-m ^ney ” in S. 60 must 
be taken as includ ng all money which on taking 
account between the parties may be properly 
allowed to the mortgagee. S. 72 cannot be 
taken to implv that a mortgagee not in posses¬ 
sion has no similar right to charge the mort¬ 
gaged property for payments properly made 
bv him in relation to the security and that 
the mortgagee is not entitled to have amoun s so 
paid added to the amount of the original lien. 
Theexpresnoo * mortgage money 
S 60, includes costs oroperly incurred by the 
mortgagee such as costs of litigatnn wh'ch are 
flowed under the law of mortgage in Eng- 

land. [Favcett, ^ ^ ^ 264. 

vision for redemption on payment-Vendee 
taking to Piy morigags miney-ln'ercst whether 

‘"''The'vTndef'ofthe equity of rede,option who 

A^rirtok to pay off a raortgaga is not personally 

^"hi'eTnMnte^elt. When according to (he terms 

nf a mo?taage-deed the raortaagor himself could 

'a mVhe land On oavme.it of the mortgage- 
redeem the land on oa ^ 

money only, hi .g.j pgn The interest was no 
P^'Ton the Und and plaintiff’s mortgagees 
iTno" therefore, follow the land {Chev.s and 

could not. merei _ HsziR Khan. 

""“t* P E:'(917 f4l I C. 59 : 107 P. W. E. 1917. 

q flO — Mortgage-money -- Mortgagee 
demption suit. the mortgagee claim- 

Where ,n f Vments made by him 

ed compensation 1 ^ncy pHor to the raort- 

during 1'’®‘®'’™ "fgage did not'contain any clause 
gage, ao'*^f cItlpensatioB to the mortgagee 

prior to redempt . ,ge for redemption of the 
should be given a decree position as re- 

property and be Pot >" ‘^e =^*™^j;,gage, as he 

gards the and that the Civil 

was at the t'me of | ’ condition regarding 

Courts "“‘po" (Rohertson and Shnh Din, 

the terms of pakh4. 

"^•'srp^E U I C. « 139 P. W. E. 1919, 

c D-VOL. IV 120 


--S. 60 —Mortgage money—Arrears of rent 

and interest—Mortgagees allowing decree for rent 
[0 be barred—Election of remedies. 

In a suit for redemption the mortgagee cannot 
claim any arrear ot rent witu interest thereon in 
respect of the mortgaged land leased to the mort¬ 
gagor as tenant under the terms of the mortgage 
deed, wtien the mortgagee has already sued for 
and obtained a decree in respect of such rent and 
interest and allowed the decree to become barred 
by liinitatiOD. This is so even though the arrear 
of reot is made a charge on the property under 
the deed. 25 M L.J. 561, 40 I.C. 358. Uisi. [Phil¬ 
lips and Krishnan, JJ.) Mangf.shwar Nabaina 
RaO V. S. SHIVA Rao. 24 M. L. T. 370 : 

8 L. W. 405 : 41 Mad. 1013 :( 1918) M. N. 917 : 

49 I. C. 123 . 35 M. L. J. 414. 

-Ss. 60 and 72— Mortgage money— Usufruc¬ 
tuary mortgage—Portion of consideration not paid 
— Unregistered letter — Accounts. 

A part of the consideration of a usufructuary 
mortgage for 10 years was not paid at the time of 
registration but an unregistered letter was passed 
at the same time to the mortgagor that the money 
would be paid in ten days and in case of default 
interest would be paid at one per cent, per men¬ 
sem and that interest on this sum would be given 
credit for till the mortgage bond was discharged. 
After the expiry of the term mortgagor brought a 
suit for redemption in which the mortgagee claim¬ 
ed the full amount without deduction of the 
amount of the letter. Held, that the letter was in¬ 
admissible though mortgagor was entitled to 
institute a suit to recover any amounts under it. 
The defendants (mortgagees) are not entitled on 
that ground to contend that they were entitled to 
the full amount of the mortgage-deed. When 
mortgagees have spent money for litigation con¬ 
nected with the property they should prove the 
exact amounts so spent and in default of such 
evidence, the Coutt will not make any presump¬ 
tion as to the expenses likely to have been incur¬ 
red. [Sankaran Nair and Spencer ]J.) Allam 
Setvi appala Suryanarayan V, Peelekhava 
VENKATV tRA Rao. 28 I. C. 186 ; 2 L. W. 224. 

■ "Ss. 60, 68 and 92— Mortgage-money. 

The term “mDitgage-money” in these sections 
includes all monies which may properly be allow¬ 
ed to the mortgagee on taking account. (Bakewell, 
J.) Varadarajulu V. Dhanalakshmi Ammal. 

26 I. C. 184 : 16 M L. T. 365. 

■■Ss. 60 and 61— Mortgage-money—Rent — 
Payment of arrears. 

Where a mortgage-deed provided that at the 
time of redemption all arrears of rent due from 
the tenants must be paid to the holder of the deed. 
Held, that the provision meant that only the 
arrears of rent, the recovery of which was not 
barred by limitation, were payable as a condition 
precedent to redemption. [Stuart, AJ.C.) Jang 
Bahadur v. Matsdin. 46 i. (j. 80 : 

5 0. L. J. 159. 

- S. 60— Mortgage-money—Time-barred — 

R^nt, deduction of. 

Under a usufructuary mortgage the mortgagee 
was to pay the annual rent to tne landlord but he 
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TRANSFER OF PROPERTY ACT (IV OF 1882J, 
S. 60—Mortgage-mooey. 

j^iied to do so and (he debt became (imc-barred 
The mortgagor in a suit for redemptioo claimed 
to deduct the sums which should have been paid 
by the mortgagee. Held, that the mortgagor can¬ 
not deduct the amount claimed and that the 
mortgagee was entitled to tbe benefit of the non 
pa>ment. [Das, J.\ Tokhan PaNdey v. Siva 

KANTA PROSAD SiNGH. 50 J q ^43 

60 —iVur/gage —up —Right of 

rcdcmption — Parhal redemption. ^ 

Ordinarily a mortgagee is entided to claim that 

his security should not be split up. but if he be¬ 
comes by his own act the purchaser of a portion 
of the mortgage security, he has no longer any 
right to claim that the security should not be 

split'up and mortgagors or assignees from mort¬ 
gagors becorns liable for only so much of the 

proportionate to the portion 
of the mortgage security that they have purchas- 

'rr*’ ^^aegregor, J.) Ko Thine 

V. Ismail Cassim Morad, 1923 Kang. 61. 

Partial Redemption. 

66 Partiai redemption — Mortgage — 


rurchascr of portion of property^ 

It is open to a transferee of a part of the mort- 

mortgage on 

the properties, Bui he cannot compel the mor t- 
gagee to allow him to redeem his part by itself 
unless something had happened which extinguish¬ 
ed the mortgage in whole are in part such as an 

upon the mortgagee by his security or such con- 

as would 

e.top them (rom asserting what normally would 

v®“ Haldane.) 

Mihza Yadalli Beg v. Tukakam. 48 Cal. 22 

2-1 r w ^ ^ N.L. R. 154 

25 C. W. N. 241 ; 28 M. L. T. 96 : 1 8 L. W. 603 

47 I. A. 207 : 2 U. P. L. R. P. C. : 123 

22 Bom. L. R. 1316 : 57 I. C, 636 . 

39 M L. J. 147 (P.C.) 

—- - S. 60 —Par/»< 7 / fedcmption—Splilliuc u6 

ofmortgag.-AcguisiUon by morlgagee ^ ^ 

thr^Q^ndv iff has acquired a portion of 

the equity of redemption and thereby split ud the 

open^o"the mort 
gagor to redeem as much of the property as did 

not belong to the mortgagee on paf.nenVof a pro^ 

portiona e pari of the mortgage debt [Piggntt 

^O^A^J. 268 . 4 U. P. L. R A 102: 1‘122 A. 192 

— S. 60 Partial redemption—Redemption 

is split up by the mortgagee 

of the ^ens o t’L'-'rfrom",ome 

the heir^ot th. ^ “I'R'nal mortgagor, any one of 
ine neirsol the mortgagor c.an redeem his share 

of the mortgaged pioperty if a proportionate sum 

of money due on his share is trsid (L ^ J 

Walsh 7 ; I Me,.,, u o ® P'^'P iHafigue and 

Waish.JJ.) Mewa Kam Si.NGH Ganga Ram 

^ 62 I. 0. 229 ; 17 A. L. J, 910. 

shar~ ^0-Partiat ,edcmpiion-Extent of 

One of the mortgagors has the right only 
to redeem the share which he owns in the mort 
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gaged property only where the integrity of a 
mortgagee has been broken. 2 A. 565- 29 A 262 
P'oll. 10 B. 656. Not Fol. [Tudhalland Rafiaue 
JJ.) ZaJBUNNISA BIBI V. PAltBHU NaRAIN SiNGH 
89 All. 618 . 40 I. C. 345 : 15 A. L. J. 625. 

-S. 60— redemption—Proportion- 

ate amount payable. 

H. executed mortgage-deeds dated March 27p 
1864, April 3, 1864, and February 6, 1873, respec¬ 
tively. By the first he mortgaged 91 biswas of 
village called Faniyala along with other property 
and in the second he mortgaged five more biswas 
of tbe same village. The third mortgage was for 
Rs. 15,(100 but out of the consideration he declar¬ 
ed Rs. 3,500 to be a further charge on the villages 
already mortgaged in the first deed. In the list of 
the properties mentioned Kalla Nagla was enter¬ 
ed instead cf Paniyala. The plaintiffs acquired 
the rights of the mortgagors in Paniyala and the 
defendants representatives of the mortgagees 
purchased portions of tbe mortgaged property 
Held, that the plaintiffs could redeem Paniyala 
on payment of the proportionate liability lor the 
mortgages existing thereon and that evidence 

was admissible for the purpose cf showing that 

Paniyala was liable for the proportionate part of 
the further charge of Rs. 3.500, the entry in the 
mortgage-deed of 1883 of Halla Nagla being a 
case of misdescription and due to mutual mistake 
[ Bannerjee and Walsh, JJ,) Mahabir Prasad r.‘ 
Mahomed Mashi Ykttulla. 

38 All. 103 : 32 I. C. 174 ; 14 A. L. J. 16. 

S. 60— redemption—Usufructu¬ 
ary mortgage — Mushrut ul reban— Apportion¬ 
ment, 

H. B. P. and K. mortgaged with possession in 
favour of M and H alone, executed a Mushrut- 
ul rehan m favour of the same mortgagee (pro¬ 
mising to pay) the amount due under'ihis mort- 
Ragc together with the money due under the 
usufructuary mortgage. K instituted a pre-emp- 
tion suit as regards H*s share. Held, that he 
was not liable to pay the money under the Mush- 
rut ul-rebav, ns n W AS a separate and indepen- 

pay in proportion to 
the considerJitiof) of the usulruciuarv mortfinge 

on H*s share. A.W.N. (1881) 80 Ref. to. {Rnra'mat 

Husain and Tudball, JJ.) KALLA v. Hargian 

34 All. 416 ; 

16 I. C 907 : 9 A. L. J. 661. 

®* 60—Pnr/m/ redemption — Portion of 
mortgaged property sold in another decree— 
Ltaoiltfy of ftiorfgagor and fuortgtiget. 

Where cer(ain properties were usufructuarily 
mortgaged but a portion was sold in execution 
of a prior mortgage of the mortgagor and the 
moitgagee was thus deprived of possession but 
the mortgagee without taking any steps in respect 
of the property sold, remained in possession of 
the remaining property. Held, ia a suit for 
redemptioo by the mortgagor, that the mortgagee 

to claim loss of interest sustain¬ 
ed by the deprivation of a portion of the pro^^^- 

ties and that the mortgagor was not entitled to 
a reduction of the principal money because the 
mortgagee failed to deliver the entire properties. 
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S. 60—Partial redemption. 

24 A. 521 P. C. Ref to. (Banne*'jee and Tudball, 
JJ.) Bihari Lal V. Durga Das 13 I. C. 166. 

-Ss. 60 and 95— Partial redemfUon— One 

of the mortgagors passing a razinamah in favour 
of the mortgagee. 

One out of four brothers mortgagors, who was 
the registered occupant of the mortgaged land, 
passed a razinama of the land in favour of the 
mortgagee, who executed a kabuliyat for the 
same. The remaining three mortgagors sued to 
redeem the mortgage alleging that the razinama 
passed by their brother conveyed only his interest. 
Held, though the conveying brother was a co- 
mortgagor with the plaintiffs he had no right to 
sell their interest in the equity of redemption, and 
that so far as they were concerned he was in the 
same position as an outsider and the plaintiffs 
were entitled to redeem their shares in the mort¬ 
gage. [Maoleod^ C. J. and Pawcett^ J.) Lalchand 
V, Khandu. 69 I. C. 762 : 22 Bom. L. R. 1431. 

_^S. 60— Partial redemption — When 

allowed. 

Partial redemption is allowed only in excep¬ 
tional cases, e. g where a severance has been 
effected at the instance or with the consent of 
mort«^agee. {Mukerjee and Buckland, JJ.) 

Dina^ath Mahish V. Nabakumar Hajra. 

35 C. L. J. 332. 


_S. eO—Partial redemption^ Sub-mort- 

gage by mortgagee-Mortgasor when entitled to 

A mortgagee is fully entitled in law to effect an 
assignment of his mortgagee rights either in 
whole or in part, and if be does so in part, this 
does not mean that he is destroying the indivisi¬ 
bility and integrity of the mortgage security g«a 
the morigagor 91 P. R- 1905 Dist. A mortgagor 
iruS entitled to redeem a sub-mortgagee without 
effecting a complete redemption of the entire 
mortgafed property. {Moli Sagar and Adbul 
RaooU JJ-) an AND Singh n. Niamat.^^ ^ 

_g QO^^partial redemption—Redemption 

co-mortgagor, if can be allowed by mortgagee. 

A mortgagee can allow rederaptionbyaco- 

.nnrte^eor of his share ol the mortgaged property, 
mortgagor ui . . jj ) ahmadkhan v. 

iJohnstone and Uattigan, ^ ^ ^ _ 

^*^50 P R 1912 : 13 I- C. 639 : 100 P. L. R 1912. 

C (tn—Partial redemption—Partition of 

session of fhe properties between several 

The mortgaged property cannot be 

mortgagors of t ro.^^ ^8.^ without the consent 

allowed m a rede P decree may be granted 

of all the sharers. undivided share and 

for redemption of common with 

for being * where the mortgage has been 

L thfretion of the mortgagors or mort- 
split up bv the acii mortgagors 

gagees or equity of redemption 

sold their executed a fresh mortgage 

and the Purchasers the mortgage is 

w iSw I. ..IIM “ 
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S. 60—Partial redemption. 

redeem his undivided one-third share. [Sadasiva 
Aiyar and Hannay, JJ.) Plott Chandu v. 

KOLATHUM KARAM.MAL CHAPPILLA. 

28 I. C. 248 : (1916) M, W. N. 189. 

-Ss. 60 and 82— Partial redemption — 

Rights of purchaser. 

S. 60 of the T. P, Act cannot be read subject to 
S. 82 and the fact of the purchase of several 
items piecemeal by different persons will not 
give them a right to redeem the properties piece¬ 
meal. There must be a redemption of all the 
items at once. 21 B. 619, Dist. and 

Hannay. JJ.) Panchanadam Pillai v. Sella 
Pillai. 26 I. C. 194. 

■' — S. 60— Partial redemption —Co parcener 
of his share — Sale. 

Where a joint family becomes divided in 
status the co-parceners become tenants in com¬ 
mon and any one of them can redeem his share 
of the family property mortgaged by the manager 
and seek ascertainment and possession thereof. 
(White and Oldfield. JJ.) Kurucha Gangu 
Naidu V. KovvuRi Basava Reddy 

13 H. L. X. 145 ;18 I. C 691 : 

(1913) M. W. N. 821. 

-S. 60— Partial redemption—Consent of 

morigagor and mortgagee. 

The owner of share of property mortgaged 
cannot, in all circumstances, insist on redeeming 
the whole mortgage. One of the mortgagors and 
the mortgagee acting together can deal with the 
former’s interest in the equity of redemptioo, and 
the mortgagee’s right as against him, if the rights 
of the other owners in the equity of redemption 
are not affected. But a mortgagor or a mort¬ 
gagee alone cannot affect the right of the other. 
Where the mortgagee has dealt with one of those 
entitled to the equity of redemption, persons 
entitled to tbe equity of redemption in the re¬ 
mainder may claim to redeem their share. Per 
Sadasiva Aiyar. J. A release of any portion of 
the mortgaged property by a mortgagee will not 
affect the rights and liabilities as between the 
owners of the different portions of the equity of 
redemption. (Su^dara Aiyar and Sadasiva 
Aiyar. JJ.) Rathna Mudali v. Perumal Reddy 

38 Mad. 310 : 12 M. L. T. 484 : 

(1912) M. W. N. 1168 : 17 I. C. 837 : 

23 M. L. J. 576. 

-S, 60— Partial redemption — Purchase of 

portions of equity of redemption by plaintiff and 
defendant—Right of plaintiff to redeem the whole 
mortgage. 

S. 60 provides that a mortgage is one and indi¬ 
visible and the exception only arises when the 
mortgagee or, if there be more of them, all such 
mortgagees have acquired, in whole or in pari, 
the share of a mortgagor. Plaintiff, as the pur¬ 
chaser of a part of the equity of redemption sued 
for exemption of a mortgage. First defendant, 
who was one of tt*e several mortgagees, was tbe 
purchaser of the other part. Held, that the plain¬ 
tiff was both bound and entitled to redeem tbe 
whole mortgage and not only the part purchased 
by him. 22 M. 209 Ref. 28 A, 156 ; 6 M. 61 ; 20 M. 
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TRANSFER OF PROPERTY ACT (IV OF 1883>, 
S 60 —Pfirtial redemption. 

2'55, Pis';. [Renson and IVnllis. JJ ) VslayuDAn 
Cheitv V. Nilabagam C ietty. 

15 (. C. 605 : 23 M. I. J. 475. 
-S. ^{i—Pariial red^imption^ Aiortgagee 

becomi ng owner 

Where* ihe eejuity of ledemolion in certain 
properties vests in several persons one of wbo^ 
is the mortgagee, one of those persons cannot 
□nder S. no oitne T. P. Act co nncl the morfgagee 
to allow hi n to redeem the ei'tire propsrtv He 
can Only redeem his share io llie property. \Sh 4 ari 
and K'fnharya Lai, A. J C.) Mohammad Zaki 
Ali Khan v. Ahmad Shah. 

68 I C. 983 : 7 0 L. J. 685 

S. Qd —Partial redemption—Owner of a 
portion of the cqu'ty of redemf^tion—Mortgagee 
acquiring the property. 

Where a mortgagee acquiries a portion of the 

mortk^aged property, the right of the owner of the 
other portion of the property to redeem the whole 
is not absolute. In such a case right of redemp¬ 
tion depends on the will ol th“ mortgagee. He 
can insist upon the mortgag >r*s seeking redemn 
tion of the entire mortgage ; but if he acqiiires 
any portif.n of the mortgaged estate he can in 
that case insist that the plauuitf shall not be 
allowed to redeem more than his own share f)f 
the mortgaged estate. {Lindsav, J,C,) Ramadhin 
Jokhan. 47 I. C. 115 : 6 0. L. J. 248. 

~ 3s. 60 and ^2—Partial redemption — 

Part owner of equity of redemption. 

A purchaser of a pavment of the equity ol 
redemption cannot claim to redeem the part 
purchased by him without paving the whole 
tnortga,^e-’noney due to the m ortgagee on tne 
mortgage. 29 A. 471 : 3 M. 210 : Dist. {Kanhaiya 
Lai. AJ.C.) Basant Singh v. Ramkswak Baksh 

20 1. C 765 : 16 C. 0. li,9 
8 . 60— Partial redemption — hidivisihtlt- 


ty of mortgage security. 

♦K ^ ^ mortgaged each a third share to P. O 

t^he third co-.sharer died an 1 his wile mortgaged 
his shire to P except a certain village. A' also 
moitgaged with possession his share again to the 
same per on a part of the consideration being 
half he amount due on the lirst mortgage In a 

th^'t A- ^‘=dcmpti 0 M .hey con.ei.ded 

aedthathis share .vasf.ee. Ud.i. .hat this was 
not sufficict (o show that a pari of the .i)ort..aKe 

"Claascd a.id therelore iL 
mortga.?ee was Bi.titled to re.ai.i the whole ol the 

J.. Sumer Sinoh. 10 i. y igg 

loweJT^' redemption-lVhcn al 

I Reneral rule no partial redomption is al- 

nTh« e“" morljjaKee beco.iies i.itercsied 

m .heequ.tv o( redc.nptioo and a mortgaBee (pur 
chaser) nnpleaded as a defendant in a suit bro.whi 
by the subsequent mortRauee can cU.m the r.Khi 

'aVku'^iSar rHA‘‘Mrr' JJ.) Paw- 

AN KUMAR CHAND V. Dui.AKI Kuar 

6 Pat. L. J. 544 : 68 I. C. 216: 1 Pat L. T. 644 

-- -8 60-Partial redemt,lwn~Purcha<:/r 

of portion of equity of redemption—Rights of. 
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TRANSFER OF PROPERTY ACT (IV OF 18831* 
S. 60—Right of redemption. 

A purchaser of a portion of the equity of 
redempt'oo «• ho has been left out ol a mortgage 
action is entitled to claim parfial redemption 
of the mortgaged property in which he may 
bo interested. The general rule that a person 
who has any light to redeem has a right to 
redeem the whole of the mortgaged peoperty and 
not a part ol it, unless a‘-pecial bargain is, sub¬ 
ject to the esceptioQ that he has a right to redeem 
h's own share only, where a mortgagee has ac¬ 
quired in whole or in part the rights of the mort- 
tiagor. The rule where the integrity of the mort¬ 
gage is broken up, as where the equity of redemp¬ 
tion is with different t»erson 8 . {Das, J.) Sheo Na- 
RAiN Sahu V. Ram .Virekhan Ojha. 521. C, 612. 

Redemption out of Court. 

-3 60 - Redemption out of Court — Sui^ 

for surplus profits. 

Redemption of a mortgage had taken place out 
of Court. There was nothing to show that any 
adjustment of accounts had been made or that 
tbe payment had been accepted in full discharge 
of mutual rights and liab-lilies. f/cW, that a sui t 
lor surplus profits was maintainable. [Kanhaiya 
Lai and Kendall A. J. Cs.i Raj Raghubvr Singh 
V. Bikram jit S^NG.^. 28 I.C. 171: 18 0. C. 3 

Right of Redemption. 

— —Ss 60 and 98— of redemption put 

off sender certain circumstances—Effect of clause- 
Where under the tcr.ns of a mortgage deed if 
the amount was not paid at a certain time, the 
right of the mortgagor to redeem was 
tvo be suspended for a further period 
Held, the provision was of no effect as it offend¬ 
ed against the statutory right of redemption con¬ 
ferred by S ["sir Lawrence Jenkins.) Muham¬ 
mad Sher Khan i. Raja Seth Swami Dayal. 

44 A. 186: 20 A. L. J. 476: 9 0. L J. 81: 
30 M. L. T 220: 49 I. A 60: 42 M L J 684- 

25 0. C. 8 : 24 Bom. L R 695 (P. C.) 35 C. L J 468- 

4 U. P. t. R tP. C ) 50 : L. R. 3 P. C. Il9: 
119231 M. W. N. 378: 1922 P. C. 17. 

- 60 —AJig/if of redemption —Partial 

owntr. 

Subject to the proper safeguarding of the equal 
right to redeem which any other person may 
possess, one of several mortgagors can redeem 
the whole of the mortgaged property. [Viscount 
Haldane. (Yadalm Beg v. Tukaram 

48 Cal. 22; (1920) M. W. N. 369; 47 I. A 207* 

O T, « . T, 12 L. w. 603: 16 N. L R. 164* 

2 n. p. L R (P c.) 1v! 3; 32 Bom L R. 1316- 

28 M. L. T. 95: 25 C. W. N 241. 
67 I. C. 635 ; 39 M. I J. 147 . (p, c.) 

, 60— of rcdcmption—RiPhl be- 

fore expyy of ter,n- Agreement between 'parties 

— Limitation. 

In the absence of a special condition entitling 
the mortgagor to redeem during the term fo? 
which the mortgage is created, the right of re¬ 
demption can only arise on the expiration of the 

pLCified period. Bui the parties mav agree that 
sneerfi^rH^'T-'* r"'''the debt within tho 

specified pen 3 d and take back the propettv in 

which case limitation for a suit tor redemptioS 
commences on the date when the mortgage is 
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TBANSFER OF PROPERTY ACT (IV OF 1882 . 
S. 60 -Right of redemption. 

discharged and is not postponed till the exoirv of 
the term prescribed. iA/r. Ameer Alt.) Bakhta- 
WAR Begam V. HUsaini Khanam. 

36 All. 195: 41 I A. 84: 18 C. W. N. 586: 
12 A.L.J. 473 : 19 C. L. J 477 : M.W.N. 411; 

15 M. L T. 389 : 16 L. R 814 : 

23 r. C 355 : 1 L. W. 813 ; 26 M. L. J. 474. (P. C.) 

-S. QO— Right of redemption 

The defendants, successors of the mortgagee, 
who had some how obtained possession of the 
mortgaged plot under a nsuiructuarv mortgage, 
got their names entered in the revenue papers, as 

if they weie occupancy tenants of the disputed 

land and set up their title by adverse possession. 
Held, no such possession, short of the statutor\ 
period of sixty years, would be a bar or defence 
to a suit for redemption, if the parties were other¬ 
wise entitled to redeem. If the de'endants obtain 
unlawful possession by ousting the roo'tgagee.s at 
anytime within last twelve years or before, still 
their possession cannot be treated as adverse to 
the owner (mortgagor) so as to defeat his lawful 
title, because the right of the successors of the 
mortgagor to get possession could only arise on 
redemption and not earlier. 32 Cal. 296; 38 A. 411 
foil. [Kanhaiya LaU J.) Mt. Durga Devi v 
Girwar Singh. 1^23 A. 11 (2). 

___s. QQ—Right of redemption—Mortgage 

money advanced by several mortgagees in specific 

shares. ^ . .« 

Where mortgagees advanced money in specinc 

shares on the security of specific portions of the 

mortgaged property but there was a provision 

that the money should be paid in a lump sum on 

redemption, Held, that the .nortgaRe could be re 

deemed in a single suit. {Raftque a,,d Lt„dsay,JJ_) 

T Ar-HMi Prasad v . Gokul. 20 a. u j. lo? • 

LACHMI KKASA ^ ^ ^ ^ jggg ^ gg 

__g 60 -Right of redemption—Extinguish- 

""au admiLfou oc an 

iDg between him and the mortgagee >hat 
mortgagee lias become the owner of the morigag- 
^ Dronerly cannot extinguish the mortgage or 
destJ^^the right of redemption of the mortgagor. 
1 rlor'gagor and mortgagee may enter into 
^ ^^nt^act subsequent to the mortgage for 

?he sate of the ^mortgaged property to the 

the sale parcel 

mor'gage ■ mortgage bargain In other 

"it the^S oi the par,.ls%a. is referred to in 
words, the act o. .r .jnguishirg a mortga- 

S- ' Ln isnot a part and parcel of it 14 B. 

‘.;ro Rel n«rf P'geolt, H ) Kam 

^ RAij NATH 49 I. C 363: 17 A. L. J. 117 

60 -^^' of reden^pHo.-P^mal 

‘’TbTowner of a P-* oMh^e^ed 

tion has a right ^ , , 3 c, 397 (P-Cj Pot. 

M- L. J 375: 21 I.t-" y; , Fakir 

22 M. 209, Re>- P’6&otl a ^ 

CHAND V. BABULAL. Jg ^ J 791 

__8. 60 -Ri 6 hi of redemption-Morl&age 

—.Construction. ' orovidedP If within 

pedo'iT of Un”earfwe'have paid the whole of the 
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8 . 60—Right of redemption. 

mortgage-money in one lump sum, the m Ttgag- 
ed property specihed be'ow will be redeemed. 
If we do not p%v ihe whole of ihe mortgage 
money the property will be sold out-right and the 
aforesaid credit* r v\ ill he ronsid< red as in prop¬ 
rietary possession of the mortgaged propprty/ 
Hild, that under fh'* terms ihe mortgaged proper¬ 
ty could be redeemed within ten years. To hold 
Hiat the mongrigor cannot,under the above terms, 
redeem within the period of ten yea^s is tr' hold 
that he c^nld n#>ver ledeem it at all. il udhatl and 
Rafique. JJ ) Amjr Muhammed v. Wa 2 :ir. 

39 I C. 643. 

-S. 60— Right of redemption— Proof cf — 

Suit, 

No suit is maintainable for (he redemrtif n of a 
morigage unless the plaintiff produces **ima 
ftcte evidence iif that right {Rnox and Lindsay, 
//.) Sahdeo Ojha V, Lachmina Kuaf. 

34 I. C. 207. 

—-S. 60— Right of redemption—No offer of 

Payment- Tender of mortgagt rr>oncy. 

Where the mortgagor (ailed to pay or (o tender 
the debt due to the m '? tgage, no suit is mai' tain- 
able by him for »^tdempnon as thtie is no cause 
of action. Tender oi mo»tgage*mone- or \* hat 
the mortgagee cons»ders as the debt due, i-- a con¬ 
dition precedent to t e institut on of a suit fur re- 
demotion of the m rtgaged property, F dl. il894) 
A. W. N. 1^3 \<oi. (Tudb ill and Wahh, JJ.) Mo¬ 
hammad Al! V. Baldeo Pandey 38 Al'. 148: 

34 1, C. 183: 14 A L. J. 66. 

Ss. 60 and 91 — Right of redemption — 
Nature of—Equity of ledtmphon—Nature of. 

The equity oi redemption where poares^ion is 
with moitgagor, is different from eguny of re¬ 
demption where posssession is with the mortga¬ 
gee. Adverse po se sit n against a mortgagee 
does not bar the irorigagor’s right of redemp¬ 
tion. {Richards, C. J. and BannerjtCy J.\ Kt nwaR 
Sen V, Darbari Lal. 34 I. 0. 17I : 38 All. 411. 

-S. 60 —Right of redemption—Purchaser 

of a portion “f the eq'dty of redemption. 

The purchaser of a share o( the equitv of 
redemption can sue to redeem the prior mort¬ 
gage wiihout being compelled to set up or to 
exeic se against his will his right in respect of 
another and distinct mortgage (Piggott. J.) 
Ran PiYARi ». Raghunath Singh. 29 I c 794. 

-8. 60— Righ' of redemption—Proof of 

litle—Onus on plaintiff. 

In a suit f 'r ledemption, the mortgagor must 
prove that at the cou mencement of ihe suit, he 
had a subsisting title t> the possession oi the \ r - 
perty and that it coi tmues. He must make such 
allegation in the plaint. {Knox,!.) Ram Lal v. 
Sri makurji Kishori Ravan Maiiaraj 

22 I, C. 674 : 12 a. L. J. 103. 

-Ss. 60 and 61—Right of redemption— 

Tender—Usufructuary mortgagee purt hosing a 
portion of mortgagrd property—S'rauger pur¬ 
chasing equity of redemption in the other por~ 
tion Tender of mortgage amount—Soil for e- 
demption by purchaser — Mortgugee elaitning 
tacking other mortgages—Conditional decree for 
redemption, if can be passed. 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 60 —of redemption. 

Where a usufructuary mortgagee purchased 
a portion of the mortgaged property and a 
stranger purchased the equity of redemption in 
the remaiDMig portion and tendered the mort¬ 
gage amount into Court and the mortgagee 
Ignored the tender and when the purchaser sued 
to redeem the mortgage, the mortgagee claimed 
amounts due m respect of other mortgages, 
tacked on to the mortgage in suit, a conditional 
decree mav be passed directing the purchaser to 
obtain possession on payment to the mortgagee 
of the remaining'sums due. (Richards, C J. and 

y ) Narsingha Singh r,. Achhaibak 
Singh. 36 All 36 : 22 1. C. 539 : 11 A. L J 1004 


transfer OF PROPERTY ACT fIV OF ISsal 
S 60-Eigdt of redemption. ' 

of redemption. (.Sco/^ C.7. and Beaman, /.) Mah- 
madali Kamruddin V. Abdulali Karimbhai. 

27 I. C. 38 : 16 Bom. L. B. 648. 


-- 8 60 — redemption— MorlgaPe 

by a conditional sale—Extinguishment of nehi 
of redemption by act af parties. 

If alter the date of the mortgage the mortgagor 
coiisented to the mortgagee being recorded owner 
underla clause to that effect in the deed the 
right of redemption was extinguished by act of 
parties.!(P. C. Banncrjee, J.) Ibrahim v. Munshi 

21 I. C. 87.’ 


- ^.Q(i — Rt(*ht of redemption —Failure of 

*nortga^ee to perform essential part of contract— 
Right of redemptin before expiry of period 
Wnere the mortgagee has failed to perform the 
covenant he has entered into to redeem prior en- 
curnbrances tlie mortgagor has the right to 
redeem before expiry of the period of mortgage. 
(Richards. C. J. and Banncrjee, J.) Chmatku Kai 
2 /. Baldeo Shukul. 34 All. 659 • 

17 I. C. 340 : 10 A. L. J. 330. 


~ —60 “Dd Q2-Righi of Redemption— 

for—Redemption before that date. 

The general principle as to redemption and 
foreclosure is that in the absence of any stipula- 
tion, express or implied, the right to redeem and 
the right to forceclose are co existence and this 
principle is embodied in Ss. 60 and 62 of T. p. 
Act but there is nothing In law to prevent the 
parties from making a provision that the mort- 
gagor may discharge the debt within the period 
S[iecified for the redemption and take back the 
property. Such a provision is usually for the 
advantage of the mortgagor. There is nothing 
Illegal or unusual fora debtor to come to an 
agreement with the creditor that he will have 

the money before a certain date 
although the mortgagee would not be entitled to 
foreclose him before that date. 5 Pom. 22 • 8 All 

a,,a 

Newbould, JJ.) Jamik Howladar v. Arabian- 

65 I. C. 278. 


-i redemption—Tender or 

Suit for redemption—Cause of action— 
Right when lost. 

The cause of action in a suit for redemption is 
the mortgagor's title ptus a valid fender or the 
deposit of the mortgage debt; th ; right to redeem 
continues until it is expressly taken away by some 
decree of a competent Court which has the effect 
of extinguishing the right. 24 All. 45 Kel ip,.,- 
gott, J.) Ganpat Singh v. Tohfa. ^ 

16 I. C. 15 : io A. L. J. 36. 


S. 60 —Right of redemption — Partial 
owner of equity—Right io redeem. 

^ owner of the equity of redemption is 

entitled to redeem the whole of the mortgaged 

property m opposition to the wishes of the mort¬ 
gagee. The general rule is that a person having 

a right, to redeem 
the '^hofc oi the mortgaged properties. {Richard¬ 
son and Ualmsley, 77.) Protap Chandra Dhar 
V. PBaRY MoHUN DhAR, 4$ I, Q ggg . 

22 C. W. N. 800. 


— S. BO —Right of redemption 
Where (he mortgagee sells the property to a 
stranger and then repurchases it his possession 
IS not as representative of the purchaser, but onlv 
as a mortgagee and is liable to be redeemed 
within 60 years [Maclcod, C. /. and Heaton J ) 
Kalu Deoba V. Hupchand Kishandas. 

22 Bom L. R. 933 • 58 X. U, 39 : 44 B. 848 

T i'. ^. 00 —Right of redemption—Sate of 

Portion of hypo theca. 

mortgaged two properties 
to the plaintiff and Subsequently sold one of 

site, to delcndanis and later on 
sold the other, a field, to the mortgagee himself 

^h? towards his mortgage- 

debt. Held, in a suit by the mortgagee to enforce 

the payment of balance due under his mortgage, 

hands of the defen¬ 
dants, that as the sale to the plaintiff was subse¬ 
quent to the sale of the house-site to the defen¬ 
dants and without their privity or consent the 
defendants had not been deprived of their right 


-S. 60— of redemption- Partial 
owner of equity of redemption. » 

A partial owner of the equity of redemption is 
entitled to redeem the whole mortgage. (Fletcher 
and Newbonld, 77.) Baikantha Nath Dev v 
iMohesh Chandra Dey. 

44 I. C. 77: 22 C. W. N. 128. 

u ^ r edemption—Conditional 

Z r. ! by husband. 

In a case where the wile wants to recover the 

property winch is found to h.,ye been mortgaged 
by her husband for debis (or which her husband’s 
properly m her hands would beliustir hahte 
fo allow her, therefore, to recLr her ^.ropert’ 
without any condition would not be equitable 

Chapman, JJ.) SaNatan Chak- 
ravarti I'. Kauri xMani Dasi. 29 I. C. 925. 


Right of redemption—Due date 
—Demand for payment—Interest 

A mortgagor is not entitled Io redeem before the 

debt becomes due even though he mav offer to 

pay interest for the whole period. If the mort. 

g.ageB makes the demand for payment before time, 

fntere^st To°r th*/°'l c“i">ot demand 

interest for the whole of the term. When once 
the mortgagee has given notice demanding pay¬ 
ment before term, he cannot withdraw Without 
the consent 01 mortgagor. {Mookerfee and Bcach- 

Baboo Bibi Chose p. Hasan 

BABOO BIBI. ^ 42 Cal. 1146: 

28 I. C. 450 : 19 C. MT. N. 889. 
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TBANSFEB of PB0FEBT7 ACT IV OF 1383), 
S. 60—Bi^bt of redemption, 

-S. 60 —Right of redemption-Mortg age — 

Usufructuary—Suit for redemption. 

A suit for redemption of a usufructuary mort 
gage is in substance a suit for possession of land 
and if tbe plaintiff proves title and the defence is 
simply that the mortgage is void, the plaintiff 
would be entitled to a decree. (Jenkins^ C. J. and 
Mookerjee, J.) Ananda Hait v. Khudi Ram Hait. 

25 1. C. 658 : 19 C. L. J. 532. 

——S. 60— Right of redemption. 

The owner of only half of the property mort¬ 
gaged can reedeeni the whole on payment of 
the sum due. [Scott^Smith and Abdul Raoof, JJ,) 

Kabul Singh v. Kala Singh. 

67 I. C. 737 : 3 Lab. L. J. 259. 

-S. GO—Right of redemption—Suit for re¬ 
demption by mortgagors vendee—Plea of undue 
influence and fraud by the mortgagor. 

The transferee of the equity of redemption 
from a mortgagor is at least a trustee and thus 
can redeem by impleading the mortgagor a 
party who pleaded that the transfer to the plaintiff 
was obtained by undue inBuence and fraud. 
(Chevis and Dundas, JJ.) Mokandi v. Haknam 
U AC 2 Lab. L. J. 446. 

UAS. 

__ S. 60— Right of redemption Term of 

40 years— Mortgage with possession—Interest at 
2 Per cent per mensem. 

In the absence of proof that the mortga^^e as 
entered into under undue influence the 
could not decree redemption before exp>ry of t 


iilHAL O. SH.B SANT KUMAR. 

,_s. 60 —Right of redemption—Hindu re- 

Wher^a Hindu widow, surrenders her proper¬ 
ty to^hrnext reversioner, on condition of her re- 
ty tothe nexi re ^rant for maintenance, tne 

^piviriw fixed 

C.. W 

property created by , ^ ^ , 

JUMMA Ram V. Soni Ba . ^ ^ ^ 

___S 60 —of redemption—Construe- 

tion of mortgage for fixed 

ridgement '"s”pu”ated that the mortgagor 

before Sxed by sell.ng the 

property, but that ^ ^ notice of his inten¬ 
on him to give the I'^'nrire at which a defl- 

tion to sell and the buy on which the 

nite purchaser was w at the settled 

mortgagee could either P^e 

price or allow t ^bich tbe mortgagees 

notice ‘^^^'^^/^^^AhV^orooerty not having been 
were entitled to the p P to retain pos- 

given the mortgage. (SWf La/ 

session to the term _ v. NaidaR Mal 

and Broadway. "Yi L C. 397 = 123 P. W. B, 1917. 

8 GO-Rightof redemption-interested 

-7;:;tion% I of the 

ro» "Sd fo^edeem the 


TBANSFEB OF PBOPEBTY ACT (IV OF 1882), 

S. 60—Bigbt of redemption- 

whole unless his claim is opposed by a part owner 
of the equity of redemption (who may be the 
mortgagee himself) and in that case he can re¬ 
deem only the part to which he is entitled. 14 W 
R. P. C. 17 ; 5 C. W. N. 83, (Chevis and 
Shadi Lai. JJ.) Fazluddin v, Kharak Singh. 

83 P. B. 1916 : 31 I. C. 230 : 141 P. W. B. 1915. 

-S. 60— Right of redemption — Prior 

mortgagee assignee of equity oj redemption — If. 
can redeem puisne mortgagee. 

A prior mortgagee, who is also the purchaser 
of the equity of redemption can ledeem the 
puisne mortgagee even without his consent. The 
redemption by a puisne mortgagee of a prior 
mortgage is not a condition precedent to the 
exercise of the right of redemption of the puisne 
mortgage itself by an assignee of the mortgagor’s 
equity of redemption. (Spencer and Ramesam, 
JJ.) Sarvothama Rao. V. Raja Rao. 

14 L. W. 355 : 69 I C. 942 : 

(1921) M. W. N. 603. 

-S. 60— Right of redemption — Moveables 

—Contract to the contrary. 

In the case of mortgage of moveables the right 
of redemption subsists notwithstanding a contr¬ 
act to the contrary. The pinciple of S. 60 of the 
T. P. Act applies to moveables also. (Seshagiri 
Aiyar and Phillips. JJ.) SuJiR Raghunathayya 
V. Saldhana. 36 M. L, J. 161 : 

26 M. L. T. 331 : 49 I. C. 722: 

(1919) M. W. N. 369. 

-S. 60— Right of redemption — Right to 

redeem on or before certain date — Intention. 

Ordinarily and in the absence of a special sti¬ 
pulation to that effect,the mortgagor is not entitled 
to redeem before the close of the priod for which 
the mortgage was executed; but a provision in a 
mortgage deed providing for payment by the 
mortgagor on or betore a certain date is sufficient 
indication of an intention to allow him to redeem 
before that date, especially where a stipulation is 
made applicable only to the balance of the mort¬ 
gage debt. (Wallis, C. J, and Seshagiri Aiyar. 
J.) Chandu V. Koaja Poojari. 

30 I C. 370: 29 M. L. J. 86 . 

-S. 60— Right of redemption-Extinguish- 

ment oj — Mortgagee purchasing equity of redemp- 
tion — Effect. 

Where the equity of redemption in a usufruc¬ 
tuary mortgage was sold in a court auction but 
the auction purchaser did not get symbolical de¬ 
livery of tbe right purchased and the mortgagee 
subsequently purchased the equity of redemption 
from the heir of the auction purchaser. Held. 
that the mortgagee became full owner by reason 
of such purchase, that the non-delivery of the 
right purchaser to the auction purchaser did not 
revest that right in the mortgagor (judgment- 
debtor), and that a purchaser from the heir of the 
mortgagor had no right to claim redemption of 
the mortgage. (Sadasiva Aiyar and Hannay. 
JJ.) Lakshminarayan Aiyar v. Ulayammal. 

26 1. C. 528:28 M. L. J. 256. 

—-8. 60— Right of redemption — Timefor. 

Ordinarily the right of redemption will arise 
only at the expiry of the specified period in the 
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TRANSFER OF PROPERTY ACT (IV OF 1S32), 
S. 60 — Right of redemption. 

<lociiment (Sadash'a Aivar and 
Napict. JJ.) Gunnam Dorayya v. Vadapalli 
AyvamacMaRYALU. 16 M. L. T, 226 ; 

(1914} M. W. N. 64»i : 2.5 I. C. 797' 

27 M. L J. 295. 

-S go —Right of redemption— Pet iod for 

redc*npti2n. 

A morJj»age for a definite term cannot be re¬ 
deemed before the expiry of the ^erm unless a 
contr.jct to the contrary exi^ts, {^ada<,iva Aiyar 
and Nupur, JJ.) Hik Mahamad Kowther v 
Nagoor Rowther. le M. L. T. 163 : 

25 I. C. 576 : 27 iff. L. J, 483^ 

--S. eo —Right of reriemption-Redemp- 

itofi suit, when con be covimenced. 

A suit for redemption can be filed any time af¬ 
ter the mnrtgage-moDey becomes payable even if 
there is a stipulation forpa\rrient only within 
certain dates. {Sadaaiva Aiyar and spencer, JJ.] 
Chakkangal Govinda Menon V. Chakkangal 
Chatti.v Menon. 221 . c 907 


TRANSFER OF PROPERTY ACT (IV OF 18 821 
S. 60-Right of redemption. 

S, GO-Fighi of redemption--Raf.om— 


Ss, 60 and 61— Right'of redemption- 
Two mortgages on the same propettym favour 
of some mortgagee* 

If there are two mortgages on the same pro¬ 
perty in fa our of the same mortgagee, the mort¬ 
gagor cannot redeem the one betcre the other 

encer, JJ.) Meloth Kannan 
NaiR V. CODATH KaMMARAN NaIR. 

(1914 M. w N. 231 : 22 I. C. 609: 

1 L. W. 102. 


Mortgage io third person—Redemption dciree— 
hifffci live— Assigmt nt of Kanom rights. 

A grant was made to a petson on kanom. the 
property was subsequently mortgaged to another 
and a decree for redemption was passed dierecn 
but it had become inoperative ; afterwards the in¬ 
terest of ihe mortgagor and mortgagee was as- 
}^igned tu the planititt. Held, tba- though as the 
ass'gnee of the inoperative decree fnm the im it- 
gagte he was iiot er titled to redttni yet as the 
assignee cf the mortgagor he could redcem*the 
kanom &\cn after the decree in favour ot mort¬ 
gagee had become incapable of execution. 
{^nbrutnanta Aiyar and Boddam, JJ.] KUT- 
TJSSEKI Il.LATH V. AcHUTA PisHAKODI. 

14 1. C. 415. 35 Kad. 42 : 


S. Qd—Right of redemption—Proof of 

mortgage—Kature of evidence. 

Where in a redemption suit a plaintiff rePcs lor 

his title on a sale lor arrears of rent, be must 

prove tho validity ol the sale, but it is not ne¬ 
cessary that he should d j so in a particular way. 
It IS sufficient if he offers general evidence ol the 
sale, and oi the subsequent conduct ol partic'* 
Uyting and Oldfield, JJ.) Kasa Gowndfn v’ 
SlNNAPPAYYAN 23 I. C. 17 : 1 L. W. 56; 


€9 Right of redemption—W hen ari¬ 
ses—Expiry of period fixed—Contract io the con¬ 
trary. 

Ordinarily ar*d in the absence of a special con- 
diiion entitling the mortgagor to redeem du it g 
the term for u hich the n oitgage i> cieated. the 
right of redemption can only arise on the expiry 
of the specihed period, ihougn there is nothing to 
prevent the partn s fr^^m making a special ctndi- 
tion. 36 A, 195 (P C.) : 39 C. f 11. 16 C. F. 

L.K. 59 not foil. Unless there is an agreement to 
the conirart, the neht of fc reclostie and the 
right of redemption must be legaided as co-exis- 
tent. [Haltja.x, A. J. C.) Bala v, Ghasi. 

64 I. C. 730 : 17 N. L. B. 202. 


^GO — RtghtoftcdefnPHon — Mottt'agee 

a tiindii widow m Possession. 

It IS not the duty of morlgagor to see that the 
money paid to a Hindu widow to redeem his 
lands IS applied by her lor the benefit of ihe es 

tale nor should he ass<.ciate the reversioners in 

the transaction, ((.htvis, J) Oal Singh v. 
Bakhshish Singh. 19 i. c. 8 : 36 Mad. 7 ! 


of Ja. 'e^^^mption—Extinction 

oj Agreement to snerender possession io mort¬ 
gagee as full owner on txpiry of term 

Itisopcr to 'hepaniisto a mortgage, the 
morr^agor and ihe mo.lgjgee, to agree at any 

. be in possession ol 

the mortgatied property as owner thereof and 
possession so held by the mortgagee fur over 

*''"«“'sh the ■nortg.rgor^. 
title Io ledeem. (Sundara Aivor and Sadasiva 

i" “w.vi.irr. 


- -S. 60— of redemption —Partial 

owner of equity. 

A person holding equity of redemption in cer¬ 
tain property with others ii.cludii g the mo-lgagee 
himself, cannot undei S. 60 compel the n or gagee 
to allow him lo rtdtvn) ei tTc property. At the 
most he can redeem his share only, (Sdiort and 
Kanhatya Lai. A. J. Cs ) Muhammad Zaki Ali 
Khan v. Ahmed Shah. j ,8 1. C. 983 : 

7 0. L. J. 555 ! 

j- S.QO—Right of redemption—Time for 

redemption. ' 

A inortgagir creating subsequent mortgage 
on the same properly icgether wiih other piuicr- 
lies in (avoui of the same moilgagce with ii.ter- 
mediate mortgages on all these proicnies m 
favcMJi ol the mud person, cannot redeem ihe first 

mortgage wilhoul redeeming all tl-e suhreqoent 

ones as. before such redeii ption 01 the subsequent 
mortgages, his righi ot ledtmption which he l as 
pirled with bv llie subsequent morigages dots 
out become vested in him. {Linosay, J. c) 
SURAj Baksh Singh v. Bishshak Sinc;h. 

23 0. C. 113 : 7 0. L. J. 470 : 67 I. C. 669 : 

2 U. P. L. RiJ.C.) 144. 


77 ,®' cf redemption— Follow sea 

son Where iheie is no sttpulalion tcsiunning 

»cdernpijonJ>utcniya penod is fixed fir payment 
li tsfiAedasa a froicction for the dtblor till 
the contfaty injcnlton is 5 /nu'«. 

\V here a mortgage-dted in i esptet of houses of 
grove> provides toi redemption 11 the fallow sea¬ 
son such limitation is without any significance 
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S. 60—Eight of redemption. 


S. 60—Right of redemption. 


and it is not necessary that a suit for redemption 
of such mortgage should be filed in the fallow 
season. 40 I.C. 381 and 4 O.L.J. 334 Dist. {Kan- 
haiya Lai, A. J. C.) Anant Ram v. Kalaw. 

51 I. C. 880 

-S. %0~-Right of redempiion—Tender of 

money after suit. 

Tender of mortgage-money bv mortgagor after 
a suit for possession had been filed by the mort¬ 
gagee under the terms of the mortgage was held 
good and a redemption was allowed. {Stuart, J. 
C.) Ram Oayal v. Arjun Singh. 50 I C. 332. 


-^S, 60 —Right of redemption—Stioud 

There can be no second suit for redemption 
when once a decree has been passed, though it 
does not fix time for payment and the conse¬ 
quences of non-payment. {Lindsay, J. C. and 
Kanhaiya Lai, A. J. C.) Sheoraj Bahadur 
Singh v, GajadBar Singh. 48 I. C. 922 : 

5 0. L. J. 698. 

Sa. 60 and I^^Right of redemption—Re‘ 

• A 1 T ^ i ^ X M a 


^ I IIP. I MO» W ft - 

dempdon before date fixed—Right of mortgagee 
to remain in possession after mortgage satisfied 

by the usufruct. , 

A usufructuary mortgagee has no right to re¬ 
main in possession of the mortgaged property 
after the money is satisfied from the usufruct, 
though the parties may have miscalculated that 
the liquidation of the mortgage money from the 
usufruct shall take a longer period. {Stuart and 

Kanhaiya Lai. A. J. Cs.) PRAG^- 

47 I. C. 161 ; 6 0. L. J. 268. 


S. Q0--Right of redemption—Redemption 


at a particular season. 

Where in cases of mortgage with possession in 
respect of agricultural land, redemption is ag¬ 
reed to be allowed only at a particular season of 
the year known as * Khali fasl jeth . Held, time 
is of the essence of the contract and the mortga^ 
0 or must make an offer to redeem in Khali fasl 
ieth ’ before he can sue for redemption. {Ltnd- 

C, 1 M J C) KARIM BAKSH V. IDTJ SHAH. 

’ 40 I. C. 381 : 4 0. L. J. 334, 

_S QQ—Right of redempiion—Right of 

mortgagor before delivery of possession to mart- 


is not open to the mortgagor to obtain a light 
ademption which would have the eSect of de- 
C the mortgagee’s claim for possession. 
Te^is nothing in the provisions of tne T. P. 

which would give the mortgagor a right 
’ereeln, other tbfn the right which he ag.eed 
icceot under the terms of the deed. [Sluart 
\"KanHa"ya Lai. A. L Cs.) Muhammad Sher 

AN f. RA^ASETHt;SWAM.^DAVAL,^18 O^ C. 105^. 
s. 60 —Riiht of redemption—Money pay- 

bit by ,,deem at or before the time 

,^dfo°r redemption in the absence of a co^nuac^t 

3 the contrary. ' ’ 2B I. C. 302 : 

jngh V, Karan Singh. 


-S, 60— Right of redemption—Deed — Con- 

striiction — Mortgage. 

If the parties agree that the mortgage money 
should be paid in Jeth in a year and the property 
redeemed, payment in any other month is not a 
good and valid tender and does not stop interest 
thereaiier. When the mortgage was one with 
possession, but the mortgagee did not obiain pos¬ 
session and claimed interest. Held tnai the mort¬ 
gagee ought to have sued lor possession and must 
appropriate the net profits of the property to¬ 
wards his interest but he could not charge the 
mortgagor with inieresi. {Lindsay, J. C.) Mata 
Din V. Ahmad Ali. 24 I. C. 874 : 1 0. L. J. 263. 

-S. 60— Right of redemption — Person in¬ 
heriting part of mortgaged property—Redemp¬ 
tion of more than his share, if possible. 

A person inheriting part ot mortgaged proper¬ 
ty cannot redeem more than his share against 
the will of the mortgagee where he has acquired 
part of the mortgaged property, {Lindsay, J,C.) 
Raj Bahadur Singh v. Mahabir Prasad. 

21 I. C. 261. 

-——8a. 60 and 58 Id)— Right of redemption 

—Proof of terms. 

In a suit for redemption on a usuiructuary 
mortgage for Hs. 50 the plaintiff proved the fact 
ot mortgage by the evidence of a witness. The 
witness did not prove the terms of the mortgage. 
The defendant denied the mortgage. Held, that 
in the absence of evidence, a mortgage for a grea¬ 
ter period than the plaintiff alleged could not bo 
presumed and thai in the absence of evidence to 
the contrary, it could not be assumed that the in¬ 
terest exceeded the usufiuct. (Chamier, J. C.) 
Pancham Tiwari n. Ram Udid Upadhaya. 

, 10 I. C. 7. 

-S. 60—Right of redemption—Extinguish¬ 
ment of. 

The right to redeem is not extinguished when 
no steps to foreclose the same according to the 
provisions of law have been made merely on the 
ground that the settlement officer had expunged 
the name of the mortgagor. 32 C. 296, Foil. 
{Sunder Lai, A. J. C.) Angnb Lal v. Jagdish 
Singh. 9 i. c. 431 

-S. 60— Right of redempiion—Sale of equi¬ 
ty of redemption-Mortgagor's right to redeem 
first mortgage. 

The mortgagor cannot redeem the first mort¬ 
gage after his equity of redemption has been sold 
away in execution t a decree on a second mort¬ 
gage. 39 Ch. D 630. Dis. {MuUick and Kings- 
)ord, JJ.) Jahmani Prasad Singh Gharba- 
ran Dubey. 35 C. 404. 

- ■*- S. 60— cf redemption—Period 

fixed by deed—Expiration of—Rights of parties 

When a period for a mortgage is specified, the 
right of redemption can only arise on the expir¬ 
ation of that period in the absence of a special 
cundiiion entitling the mortgagor to redeem 
during the term lor which mortgage was created. 
Where nothiDg more than a period is specified 
the onus lies on the mortgagor to prove that he 
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transfer of property act (IV OF 1882), TRANSFER OF PROPERTY ACT (IV OF 1883), 
8. 60—Right of redemption, S. 60—Rights of Mortgagor. 


can redeem before that period and not upon the 
mortgagee to show that the mortgagor cannot do 
so. The view that the simple expression *' ba 
mayad *' or “ ta mayad " without qualification 
means that the time is the essence of the contract 
and that the mortgagor cannot redeem before the 
expirv of that term is one which must be taken 
as settled law for the North-Western Frontier 
Province {Pipon, 7. C.) Dhanna Ram v. Chhabil 
Das. 72 I. C. 931 

-S. QQ—Right of redemption — Time fixed 

by compromise not to be extended. 

A Court cannot without the parties consent 
extend the time fixed by a compromise between 
the parties for redemption. (Ormund, J.) Maung 
Sen Lin v. Maung Shwe Thein. 

37 I. C. 672 : 10 Bur.L. T. 240. 


- S.QO —Rights of mortgagor—Re-transfer 

of the mortgaged property. 

After a decree for redemption the executing 
Court should see that all the rights acquired by 
the mortgagee under the mortgage are retransfer- 
ed to the mortgagor and that the latter is placed 
in his original position. iShadi Lai, C. J.) Mah- 
MAN Singh v. Nihal. 57 I. C. 783. 

-8. 60 — Rights of mortgagor — Mortgagee 

purchasing mortgage properties in auction—Sale 
afterwards set aside in part — Effect. 

When the mortgagee in court auction purchase s 
the equity of redemption, and afterwards the sale 
is held partly invalid, the security is dischar¬ 
ged only to the extent to which the sale is valid. 
43 Mad. 372 K. B. Foil. [Od^ers and Hughes, JJ 
Ramaswami Reddiar V. Peria Veerakudu. 


— 'S. 60— Right of redemption — Effect of. 

When a mortgage is redeemed by mortgagor 
or even a person noteniitled to do so aod against 
the mortgagor’s will the mortgage as well as 
mortgagee's rights cease lo exist. [Me Coll, A. 7. 
C.) Ma Hua Yin v. Mi Huan. 32 I. C. 606 : 

11 U. B. R. U918j 89. 


Rights of Mortgagor. 


-S. QO—Rtghls of morlgogor — Tacking — 

Simple and usufructuary mortgage on tnc same 
day—Option to sue for interest at the end of each 
year—Rcdcm ption. 

Whv-re a simple mortgage and a usufructuary 
mortgage were e.xeculcci on t.jc same day, over 
the same property and in favour of lUe same per¬ 
son, with a condition tnat the money under the 
simple mortgage was to be paid along with tliat 
due under the usufructuary mortgage and that 
the mortgagee might sue for the deficiency in 
intereat, it any, in a particular year. Heldf that 
there wjs a clear case of tacking and toe usufiuc 
tuary mortgage could not be redeemed wituout 
payment ot the simple moiigaga and the lact 
thai the mortgagee was given an option of realising 
the deficiency in interest by a suit against the 
mortgagor personally, did not make the interest 
cease to be part ol the mortgage money and re¬ 
coverable as such belore redemption, {Ryves and 
Gokul Prasad, 77.1 Ulfat Rai v. Kanhaiya Lal, 
20 A. L. J. 86 : L R. 3 A. 125 : 1922 A. 41. 

-S, QO —Rights of mortgagor—U stiff tictu' 

ary mortgage—Redemption suit —Mortgagee not 
producing acconnts—Amount due, how to cal¬ 
culate. 


I 


I 

I 


In a redemption suit under a usufructuary 
mortgage, if the mortgagee fails to produce proper 
accounts, the Court can calculate the amount due 
On the basis that all the lenants have paid their 
rents. (Tudball and Rajique, JJ.) Hardeo Pkasad 
V, Ganga Sahai. 61 I. C. 48 : 19 A. L. J. 166. 

S. 60— Rights of mortgagor—Preliminary 
decree for foreclosure—Expiry of time allowed— 
Rigftf of mortgagor to redeem at any lime before 
the of the final decree. 

The mortgagor has a right to redeem at any lime 
before the passing of the final decree. {Chatter- 
jee and Panton, JJ.) Ysaf Ali v. Kasim Ali. 

26 C. W. M. 633. 


45 M L. J. 719 : 18 L. W. 692 ; 

(1923) M. W. N. 781 : 1934 Mad. 364. 

-8. 60— Rights of mortgagof — Title-d: t 

—Loss of — Compensation. 

In India, as in England, a mortgagor is entitled 
to compensation from his mortgagee for the los s 
of tille di-cds. He will have his remedy by way 
of a separate suit for damages, or even under 
the mortgage decree where the latter contains 
provision for it. [Ayling, A. J. C, and Ryves, J,) 
Marath Sivaraman Nair V. Skshu Pattar. 

42 M. L. J. 366 : 16 L. W. 689 : 1923 Mad. 299, 

-Ss. 60 and 91— Rights of mortgagor — 

Kanom of temple property—One of two Uralans 
— Right to rcdi'cm — Costs — Vralan, right of, to 
claim, often renewal of kanom. 

One of two Uralans of a temple can redeem a 
kanom of the temple properly without consulting 
the other Vralan. An Vralan who incurs costs 
in defending the plaint Devaswom's jenmi title to 
the properly is not entitled upon a renewal ot the 
kanom to claim toe costs so incurred- [Sadastva 
Aiyar and Napier, JJ.) Kayakat Kizhakkethil 
Raru Nair v. Thirunarayanapuram Ukalan 
KarUTHEDaTH. 12 L. W. 426 : 61 I. c. 610 : 

(1920) M. W. N. 646. 

-Ss 60 and db--Rights of mortgagor —Co- 

mortgagors — Redemption—Purchase of a portion 
of mortgaged property by mortgagee. 

Co-mortgagors entitled to a portion of the 
mortgaged property could redeem against the will 
of the mortgagee who has himself purchased a 
portion ot tire hvpothcca only their own village, 
{Dalai and Simpson, A, J.Cs.) Jai Govind Singh 
V. Abhai Raj Singh. 26 0, C. 308 : 

10 0. L. J. 216 r 9 0, ft A. L. R. 661 : 

1924 Oadh 40, 

-88.60 and SI—Rights of mortgagor— 

Deed of further charge — Redemption—Consoltda- 
iton. 

Where a deed of further charge cxprefslv stipu¬ 
lates that the mortg.agor would not be entitled to 
redeem the earlier mortgage without paying the 
money due under the further charge there is a 
covenant for consolidation and the earlier mort¬ 
gage cannot be ledeemed without payment of the 
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money due under the latter. 17 O. C. 301 Dist. 
{Kanhaiya Lai, J, C.) Naunidh Lal v. Mahadeo 
Singh. 25 0. C. 134 : 8 0. L. J. 640 : 

1922 Oudh 58. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 60—Splitting up of eeourity. 

property. (Tudball and Sulaiman, JJ.) SaRJU 
Kumar Mukerji v Thakur Prasad. 

42 All. 544 : 18 A. L. J. 690 : 68 1. C. 743 : 

2 U. P. L. R. (All.) 174. 


Splitting up of security. 

__S. GQSplitting up of security—Suii by 

mortgagee for his share of the mortgage money— 
Decree—t'orm of—Merger — Acquisition of inte¬ 
rest, . . ^ 

In order to effect a merger, the two rights must 

be co-extensive in same share however small, 
though one be higher than the other. Ordinarily 
the acquisition of a share in the equity of redemp¬ 
tion by only one of several mortgagees does not 
necessarily break up the integrity of the mort¬ 
gage so as to entitle a mortgagor, interested in 
only a fractional part of the property, to redeem 
his share on payment on a proportionate amount: 
Held that the plainiifi’s co-mortgagees by suing 
for their share of the mortgage money must be 
deemed to have admitted that the balance of the 
mortgage money had been satisfied by the acqui- 
sitioa oi a proportionate share of the mortgaged 
nroperty and that the pltfs. should be given a 
decree tor their share of the mortgage money as 

against a proportionate share of the mortgaged 

pToperty. (Stuart and Sulatman JJ.) MohaN 

T AL n Parshadi Lal. L. K. 3 A. 472 . 

lal V. t-AKSMAL. ^ 

_ _s eo—splitting up of security —Partial 

redemption-Decree on prior mortgage— Sale- 

Right of auction-purchaser. , n, _ 

Th^re was a first mortgage and subsequent there¬ 
to all the rights which toe original mortgagor 
had were mortgaged to the second mortgagee. In 
execution of a decree on the prior mortgage, the 

whole of ‘hose rights (that is the whole of the 

rquity of redemptton of the prior mortgage.) vest- 
ed in^ the auction-purchaser. No part of the 
^oaitv of redemption vested in the successor to 
^ J Ll mortgagor. Held that the integrity ol 
,nr morfgage was not broken up and the 
Sage wolw not be redeemed piecemeal. 

XSc.,. ..a 

QAMAR UDDIN. 21 A. L. ^ 

g QQSplitting up of security Effect 

"SsSng opof the integrity of a mortgage 

of interest of mortgagor by prior aud 
acqmsiuoo ° ^s does not necessitate the 

subsequent mo g former or re- 

redemption of ^ latter. [Stuart and 

nunciaijon of m Prasad v . Wahid 

Kanhaiya Lal, JJ-) . L J. 583 : 44 A. 708 : 
ULLAH. ' A 


1922 A. 405. 


S QQ-Splitting up of secutity-Acquisi- 

part of the up and the mortgage 

,f bis fflOftgage I balance only being 

sextingh'sho^'^ residue, applies equally 

ecoverable from tn mortgagee 

^dec1e%lo^d‘er) a part of the mortgaged 


-S. 60— Splitting up of security—Integrity 

of mortgage broken with consent of mortgagee — 
Piecemeal redemption. 

Where the integrity of a mortgage is broken 
up with the consent of a mortgagee and a moiety 
is redeemed, neither be nor those who claim 
through him can afterwards invoke in their aid 
the rule prohibit!.-g the breaking up of a mort¬ 
gage so as to entitle a mortgagor to redeem any 
portion thereof which he feels disposed to redeem. 
[Walsh and Ryves, JJ.) Saradanand Rai v. 
SoHAwAN Khan. 61 1. C. 816. 

- S. 60 —Splitting of security—Mortgage 

of two properties—Money left with the mortgagee 
to pay off a prior mortgage on one—Default — 
Sale in consequence—Purchase by the mort¬ 
gagee in the name of a stranger—Suit for partial 
redemption. 

One of two properties comprised in a mort¬ 
gage was subject to a prior mortgage and was 
brought to sale for default of payment of the 
mortgage amount and was purchased by Ihe 
second mortgagee in the name of a thiid person. 
A suit for redemption as regards the other pro¬ 
perty was allowed the integrity of the mortgage 
being broken and the money was calculated as if 
there was no prior mortgage on that property. 
[Baiterjee and Piggott, JJ.) Wajahat Husain 
V. Ratam Lal. 12 I. C. 182 : 8 A. L. J. 1092. 

--8. 60— up of security ^By mort¬ 
gagee. 

In 1881 A mortgaged his Sir to B and in 1888 
ai a sale in execution of a simple money-decree B 
purchased the proprietary right in the Sir leaving 
A owner of the ex-proprietary, rights only; B could 
not place the whole burden on the cx-propnetary 
rights as he by his own act had broken up the 
integrity of his security. [Stanley, C. J. and 
Griffin, J.) Chun.ni Lal v. Sikishan Singh. 

33 All. 434 : 10 I. C. 729 : 8 A. L. J. 227. 

- ■ S. 60— Splitting of security—Co-mort¬ 
gagee purchasing the equity of redemption. 

The purchase of the equity of redemption by 
one of several co-mortgagees does not extinguish 
the right of the otners. [Stanley, C. J. and Baner- 
jecf J.) Kamjas Das v. Sheo Lal. 9 I. C. 1026. 

——-S. 60 —Splitting up of security—Partial 

failure of consideration .— Omission to include 
Item in redemption suit. 

On 12-2-1903 Bapat mortgaged his Kelghar 
property to Ganesb Joshi and his brotner (plain¬ 
tiffs) for Rs. 2,000 which consideration included a 
mortgage charge of Rs, 1,200 under a prior mort¬ 
gage created by Bapat. In April 1900, the plain¬ 
tiffs mortgaged their own properties together 
with their mortgagee interest in the Kelghar pro¬ 
perty for lRs. 4,000 to Narayan Paranjpe. The 
consideration here also included the mortgage 
claim of Rs. 1,186 1-6 under the mortgage of 1890. 
This mortgage was renewed on 28-5-1906, In 
the meanwhile one Rodes who bad obtained a 
money-decree against Bapat in 1899 applied ia 
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S. 60—Splitting up of security. 

1901 lo execute liis money decree against Bapat 
and attached the Kelghar property. Tbe plain' 
tiff> iniervenecl and put lorward the mortgage of 
1900. 15*11*1902 the court ordered that the I 

I 

property should he sold subject to the mortgage ! 
lien the plaiotids and the property was accord¬ 
ingly Sold and purchased by Kodes. Rodes sued in 
190-1 and obtained a declaration that the mortgage 
of 5'ebruary 1900 was fraudulciil and not binding i 
on hun subject to a lien for Rs 1,1661-6 on the : 
Kelgliar property. In 1909 Kodes filed another suit 


TRANSFER OF PROPERTY ACT (IV OF 1682),. 
S. 60—Splitting up of security. 

of redemption and cannot now take advantage of 
its being originally indivisible. (S/radi Lai, C. /. 
and Abdul Qadir, J.) Karim Bakhsh v. Karim 
Bakhsh. 1923 lah. 22. 

-S. QO—Splitttng up of security^Mort¬ 
gagee acquit tug pari of equity of redemption— 
Right of other part owner to redeem whole mort- 
gage—Partition if necessary. 

Where a mortgagee has acquired a share in 
the equity of redemption either by purchase ox 


against pH. and Narhar Paraiijpe to recover pos* i inheritance, a part owner of the equity can only 
session of tlie property and the suit was decreed, i redeem his own share and not the shares of his 


The Kelghar property however remained in pos- co-owners because the security bas been broken 
session of the plaintiffs all along. In 1917 the plain- up; in such cases no partition is necessary before 


tiffs sued to redeem the mortgage of 1906 exclud- : redemption can be made. [Reid, C. J- and John- 
ing ttie Kelghar property. Held, that the omission ' stone, J.i Shankar Das v. Gobind Ram. 
to include the Kelghar property was no transgres- ' 62 P. R. 1911 : 206 P. W. R. 1911 : 111. C ICO : 

sion 01 tbc rule against partial redemption enun-1 197 P. L. R. 1911. 


ciated in S. 60 of the T. P. Act. {Shah, A, J. C. 


and Crump,],) Ganesh Mqheshwar Joshi v.- Ss. 60 and 82— Splitting up of sccuirty — 

Vasu Deo Vithal Paranjpe. 24 Bom. L. R. 911 : Purchase by mortgagee of equity of redemption 

1922 Bom. 424, 1 of the mortgaged property—Discharge of 


-Ss. 60 and 100— Splitting up of security — 

Maintenance — Annuity—Suit by assignee—Assig¬ 
nee purchasing a portion of property charged — 
— Aoaiement. 


mortgage. 

When a mortgagee buys at auction the equity 
I of redemption in part of the mortgaged property, 
j such purchase has, in the absence of fraud, the 


A Hindu widow^s maintenance was charged on , 
certain properties. The plaintiff, the assignee of j 
thits nj^ht of the widow, subsequently purchased ! 
a poriiun of the properties subject to the charge j 
created by the deed of maintenance. Held, that 
the case was covered by the last few words, of the 
final clause of S. 60 of the T. P. Act. In a suit by 
plaintiff for arrears of maintenance charged. 
Held that he was bound to apportion the money 
as between the properties acquired by him subject 
to the charge and the rest of the mortgaged pro¬ 
perties. {Flelcher and Cuming, JJ.) Rajat Ka- ' 
MINI Debi V. Raja Satya Niranjan. 1 

63 I. C. 687. 1 

90 Spliiting up of security—Rights of 
Mortgagee—Purchase of share oj equity by mort¬ 
gagee— Mortgagee's rights. 

1 he purchaser of the riglits of some joint mort¬ 
gagors is entitled to joint possession with remain¬ 
ing mortgagors though he was a mortgagee him¬ 
self from all of them. {Heachcroft, J.) Korlian 
Ali V. MakbulAli. 60 I. C. 743. i 


effect of discharging and extinguishing only that 
portion of the mortgage debt which was charge¬ 
able on the property purchased by him even 
though the value of the property purchased be 
equal to the amount due on the mortgage. 
{IVallis, C. J., Oldfield and Seshagif Aiyar, JJ.) 
Ponnambala PiLLAi V. Annamalai Chettiar 

43 Mad. 372 : 38 M. L J 239 : 
(1920) M. W. N. 235 : 65 I. C. 6b6 : 

11 L. W. 429 (F. B,): 
[Overruling 10 M. L. I. 240 : 
12 I. C. 130 : (1911) 2 M. W. N. 342.] 

-Ss. 60 and 82— Splitting up of security — 

Purchase by mortgagee of portion of the equity of 
redemption— Right of mortgagee how far affected. 

A mortgagee who bought a part of the mortga- 
ged property at alow price, because it was sold 
, under the burden of hi> debt, must be considered 
> to have paid to himself towards satisfaction ot the 
mortgage the difference beiween the full price of 
what he bought and the price he p.iid for it. 1 here 
is no reason why only so much should be consid¬ 


-- QO—Splitting up of security—Aoquist- : 

tion of the interest of one of (he mortgagees by one ! 
of the mortgagors— Effect. ' 

A purchase by some mortgagors of the interest ' 
of a mortgagee does not entitle tbe other co-mort- ' 
gagors to claim apponionment of their debt for j 
redemption of their share of the property. i 
{Beachcroft and Walmsley, JJ.) Jaoabanohu 
Pal V, Haladhar Pal, 41 p c. 269 : 

27 C. L. j. 110. 

-S. GO—Splitting up of security* 

Where the plaintiff iiimseU purchased the 
whole of the equity of redemption, without con¬ 
sulting the other landlords, and then by virtue of 
litigation between himself and the other landlords 
he was allowed to retain i share of the equity of 
redemption of the occupancy rights, Held, he 
himself was responsible for dividing up the equity 


ered as having been paid as bears the same pro¬ 
portion to the whole debt as the value of the pro¬ 
perty bought bears to the whole property. 24 W. 
R. 83 foil. {Hallifax, A. J.C.) Adku v. Rajaram. 

64 1. C. 453. 

-S. GO—Splitting up of security — Pur¬ 
chase of portion of mongaged property by mort¬ 
gagee—Effect of. 

Where a mortgagee purchases a portion of the 
mortgaged property at au auction sale, held in 
execution of his decree for monev at which hts 
prior lien was notified, tbe eflect is to extinguish 
the mortgage only to an amount proportioned to 
the extent ot the property purchased. The ques¬ 
tion of the price paid .at the sale is quite imma¬ 
terial. {Kanhaiya Lai and Daniels, A. J. Cs.). 
ShamshadAli Khan v. Muhammad Ali Khan. 

47 I. C. 200 : 81 0. C. 178. 
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-S. 60 —Splitting ujy of security — Redemp- 

tion. 

In 1878 A mortgaged certain property to R. In 
1881 he usufructuarily mortgaged the same proper¬ 
ty with some other property of the same nature to 
plaintih and one S In 1885 R and S brought a suit | 
and obtained a decree for sale. Plaintiff and S | 
were parties to this suit. In 1893, the heirs of' 
the mortgogors redeemed half of the property 
mortgaged in 1881 from S. In 1906 R put into 
execution his decree and got the other half sold. 
Plaintiff brought a suit to recover half the mort¬ 
gaged property. Held, that irrespective of the 
mortgage of 1881 the mortgage security had with I 
the consent of all the parties been split up in 1893 
and so the portion redeemed in 1893 was not 
liable to plaintiff’s claim; and his rights in the 
other half were lost in tne execution of the prior 
mortgage decree. y^Rvans, A. J» C.) Baljit 
Singh v. Bahadur Singh. 10 I. C. 16. 

. _ — s. Qd—Spliiting up of security—Rights of 

mortgagee—Part payment—Effect of. 

A mortgagee is entitled to bring a suit for sale 
of the entire mortgaged property lor the balance 
due upon his mortgage, although he received half 
the mortgage debt troin one in whom one half of 
the equity oi redemption became vested subse¬ 
quent to the mortgage, unless it was proved that 
he had consented to the integrity of the mortgage 
being broken up. (Das and Adamt, JJ,) Pande 
^ATDEO Narain V. Ramayan Tewari. 

4 ?at L. T. 147 : 2 Pat. 335 : 1923 P. 242 (2). 

_s. Splitting up of security—Right of 

rt>d/>mbtion—partial redemption. 

Ordinarily a mortgagee is entitled to claim that 
his security should not be split up. but if he be- 
come^s by his own act the purchaser of a portion 

of the mortgage security, he has no longer any 
riPht to claim that the security should not be split 
nn and mortgagors or assignees from mortgagors 
omp liable for only so much of the mortgage 

s:r.s.‘“sx- 

Ismail Cassim Morad. 

_g Qi—Contract to the contrary-Consoli- 

‘'“where by each of two mortgages a separate 
Where oy *_ga ^hh possession and the 

property ® twined this clause “and when 

second mortgage gj money due under 

the whole of the ™ amount due under the 

this deed together with t^^^^ 

previous deed shall P ^ taken 

^hall be rede^^^^^^ f "ortgagee was entitled to 
back. mr.rtffages by the “contract to 

consolidate the two mortgag Y ^ 

the contrary''. (Stuart ^11. 403 (1). 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

S. 61. 

The covenant in the second bond provided 
that the money due under that bond should be paid 
first and then the money due under the previous 
bond. In a suit for redemption of the fi^st mort¬ 
gage only, it appeared that at the date of the suit 
for redemption if the second bond (simple mort¬ 
gage! had been sued upon the suit would be 
barred by limitation. Held, that the mortgagors 
were entitled to get possession of the property 
mortgaged by paying the money due on the first 
mortgage only. (Richards, C. J. and Piggott, 7.) 
Kesar Kunwar V. Kashi Ram. 37 All, 634 : 

30 I. C 777 : 13 A. L. J. 889. 

24^50 40 I, U. 404. 

-S, 61— further charge—Agreement in 

subsequent mortgage to redeem prior mortgage 
at time of redemption of subsequent mortgage — 
Effect. 

Where an agreement in a later usufructuary 
mortgage to repay a prior simple mortgage be¬ 
fore redeeming the former is part and parcel of 
the contract of usufructuary mortgage, the parties 
will be held bound by it. (Griffin and Rafique, 
77.) Imam Baksh v. Anwari Begam. 

18 I. C. 718. 

-S. 61— Consolidation—Contract to that 

effect. 

Rand B mortgaged certain fields with posses¬ 
sion. R alone mortgaged another properly by 
way of simple mortgage to the same mortgagee 
containing the clause ‘Frist I shall pay this money 
and then the money borrowed on the security of 
the fields.’ Held, this did not amount to consoli¬ 
dation but merely fixed the time for payment of 
the amount of the second mortgage. (Stanley, C.J, 
and Banerjee, J.) Gangai Ram v, Kirtarth 
Rai. 33 All. 393 : 9 I. C. 319 : 8 A. L. J. 158, 

-S. 61— Tacking mortgage — Redemption. 

Where two of the members of a joint family 
mortgaged certain joint property and where one 
of them along with another co-parcener created 
a further charge on the same property in favour 
of the same mortgagee, with a covenant that the 
earlier mortgage could not be redeemed unless 
the Subsequent mortgage also was at the same 
time redeemed, such covenant is no clog and binds 
the joint family in the absence of repudiation by 
the member who was a party to the first but not 
to second mortgage. (Banerjee and Griffin^ JJ.) 
Sheo Kumar Upadhya v, Jithu Singh, 

9 I. C. 52. 

-^S. Ql—Consolidation—No right to. 

As consolidation has the effect of interfering 
with the right of a mortgagor to redeem a mort¬ 
gage on one property without being required to 
redeem another mortgage relating to a different 
property, a Court of Justice will always struggle 
against an interference with mortgagor’s right, 
unless the covenant is shown to be express and 
unequivocal. 33 All. 393 ; 22 I.C. 132 ; 26 All. 559 
Ref.;2P. R. 1890. Dist; 4 All. 85. Diss. (Shadi 
Lai and Dundas, 77.) Jiwan Das v. Tharaj. 

1 Lah. 106 : 14 F. L. R. 1920 : 

66 I. C. 809 : 6 F. W, R. 1920. 
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-S, Ql^Several mortgages—Suit to re¬ 
deem one particular mortgage. 

In a suit upon a mortgage the plaintilf should 
state clearly, especially in cases where there are 
more mortgages than one which mortgage he is 
seeking to redeem. {Chevts, J.) Kakan Chand 
V. SULTAN. 72 P. W. R. 1912 : 13 I. C. 650 : 

92 P. L. B. 1912. 

-S. Gl —Scope—Rule of Vint v. Padgei 

— iV 0 applicability in India. 

Per the Chief Justice. —The right of separate 
redemption does not arise under S. 61 where the 
property sought to be redeemed is also included 
in anoihei mortgage. Whether any right 

of consolidation is recognized in S. 01 Per Sesha- 
gin Aiyar, J. — The rule of Vint v. Padgei that 
where the equity of redemption has passed to a 
stranger he is bound by the same equities as the 
mortgagor ought not to be imported into India. 
The rule as to consolidation of mortgages against 
the mortgagor is not applicable against pur 
chasers of the equity of redemption. [Wallis, C. 
J. and Seshagiyi Aiyar, J.) PanaGanti Rama- 
RAYANINGAR V. MAHARAJAH OF VENKATAGIRI. 

44 Mad. 301 : 12 L, W. 685 : 28 M. L. T. 234 : 

611 . C 612 : 40 M. L. J. 236. 

-S. 61 — Consolidation—Prior time barred 

mortgage, 

Wheie a person has executed several mort¬ 
gages in favour of one party, some of which are 
barred, he can sue lor redemption of suen of the 
mortgage-deeds only as are not barred. He is 
under j o obligation to redeem those which are 
time barred. 43 I-C. 286, Foil. [Spencer and 
Krishnan, JJ.) Anikaden M anapati ikanari 
Karnavan V. Thayvan Kai.liani. 52 1. C. 623. 

S. 61 —Consolidation -Time-barred debt 
Mortgagor not bound to pay — Usujiuctuaty 
mortgage—Mortgagee taking mortgage for arre¬ 
ars cf rent due from mo*^tgagor—Effect of. 

Assuming that all the mertgages over the same 
properly and in favour of one and the same per¬ 
son ought to be simultaneously redeemed the 

rule should be confined to the cases whc)rc the 
mortgages insisted on being redeemed, are en¬ 
forceable and are not such as are barred by 
limitation or any other cause from being enforced 
by suit. 32 M. L. J. 317; 19 A. 490 Kcl. Per 
Spencer, J, Where a mortgagee gets simple 
moitgages executed in respect of the at rears of 
rent due from the mortgagor on tlie property 
usiifructuanly mortgaged he (the mortgagee* 
could not fall back on the security of the earlier 
usutructuary bond winch contained a stipulation 
P^VHicnt of arrears of rent or redemption as 

the later mortgages constituted a novation of the 

original contract. (Per Knshnan, J.) There beiog 
merely a personal covenant to pay arrears of rent 
in the original usulructuary mortgage bond the 
lease to the mortgagor could not be said to be pan 
of the mortgage transaction or the rent payable 
on the mongage money, and therefore chaiged 

37 A. 634, 26 M. 62. Ref. The mortgagee's claim 
tor arrears of rent was a simple money debt and 
became merged in the judgment debt and the 
secured mortgage debts obtained by the mortga‘^ee 
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8. 61. 

could no longer be enforced as such. 32 M, 
L. J. 263 ; 4 L. W. 477, Dist. [Spencer and 
Knshnan, JJ.) Rama Krishna Kukkilaya v. 
Nekkar Kuppanna. 

22 M. L ,T. 422 : (1918) M. W. N, 75 • 
43 I. C. 286 : 6 L. W, 621 : 33 M. L. J. 681. 

Also 52 I. C. 622. 

-S. Gl—Consolidation—Mortgages^When 

allowed. 

Both under S. 6l of the T. P. Act and the law 
prior to its enactment, it was necessary lor ihe 
consolidation of mortgages, that the two mort* 
gages to be consolidated should have become 
united in title or come into the same hand. 79 L. 
T. 244, Ref. {Benson and Wallis, JJ.) Velayudan 
Chetty V. Nilabagam Chetty, 

16 I. C. 605 : 23 M. L. J. 476. 

-S. 61— Consolidation — W hen allowed. 

Per White, C. J.— S. 61 implies as is shown by 
the illustration, that when there aie different 
mortgages in favour of one and the same persoa 
not in respect of different properties but the same 
property, the mortgagor cannot seek to redeem 
any one mortgage witliout redeeming the others 
also. The same principle will be equally ap¬ 
plicable to a mortgagee having several mortgages 
over the same property seeking to obtain order 
for sale on one mortgage. [White, C, J. and 
Krishnaswami Aiyar, J.) Balasubrauania 
Nadar v. Sivaguhu Asari. 11 I. c. 629 : 

21 M. L. J. 562. 

— -S. 61— Consolidation — Rule of~Redemp- 

tion—Contract — Validity — Central Provinces 
Laws Act, 1875 —Mortgage by conditional sale— 
Right of redemption. 

The rule of consolidation does not apply in 
India. Even before the T. P. Act it was open to 
a mortgagor to redeem a subsequent moitgage 
without redeeming a prior mortgage of the same 
property, in the absence of a contract to the con¬ 
trary. A Contract curtailing the sixty years period 
of redemption allowed by law would be void. A 
document exeeuied before the Central Provinces 
Laws Act which provided that the mortgagees 
Will be the owners if the debt is not repaid with¬ 
in two years would in effect be a nijitgage by 
conditional sale and the mortgagor would still 
i have sixty years within which to redeem. [Mittra, 
j Offg. ^J.C.) Deochand V. Binjraj. 

46 I, C. 368 : 14 N. L. E. 184. 

— --8. 61— Contract to the contrary — Consoli¬ 

dation of mortgages. 

A covenant that the mortgagor shall not redem 
a later mortgage without redeeming the earlier 
one is valid and enforceable even against a sub¬ 
sequent morigagee or a transferee of the equity 
of redemption. (DnniV/s, J. C.) Abhai NaRaiN 
Tiwari V. Mata Prasad. 24 0. C. 240 : 

64 1. C. 83 : 8 0. L. J. 489. 

--S. 61— Further charge—Transferee from 

mortgagor. 

Where a deed of further charge provides for 
redemption of an earlier mortgage before itselfi 
the fact that there is a further covenant allowing 
redemption of the second independently of th# 
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first mortgage, if the money is paid within a cer¬ 
tain period, does not detract from the effect of 
the first clause. The covenant is not merely 
personal but can be enforced against a transferee 
from the mortgagor. {Kanhaiya Lal^ A. /. C.) 
SuRAj Bali Lal v. Ram Dular Singh. 

50 I. C. 897 : 6 0. I. J. 147. 

-S. 61 —Consolidation—Prior mortgage— 


Subsequent deed in favour of mortgagee provid¬ 
ing for consolidation— Transferee of mortgaged 
property if liable to pay both. 

A personal covenant in a subsequent simple 
deed not to redeem a prior mortgage until the 
Subsequent deed is satisfied will not affect a subse 
quent transferee of the mortgaged propeity. 25 
I. C. 905 Dist. But where the subsequent deed 
pledges as security the property already mortgag¬ 
ed, the transferee is bound to satisfy the amount 
due on both as a condition precedent to redemp¬ 
tion. {SiuarU A.J.C.) Jang Bahadur Matadin. 

46 I, C. 80 : 5 0. L. J. 159. 

S. 61—Further charge—By one of, several 


cannot apply to cases where from the conditions 
ot the mortgage, accounts have to be made up bet¬ 
ween the parties. It contemplates the existence 
of only one transaction and does not apply to a 
case where a usufructuary mortgage having been 
executed, other mortgages by way of fu*'lher 
charge have been executed by the same mort¬ 
gagor. [Lindsay, J. C.) Zahid Ali v. Kedar 
Nath. 27 I. C. 427 : 17 0. C. 388. 

-S. 62 (b )—Right to redeem usufructuary 

mortgage without redeeming prior simple mort¬ 
gage. 

A roorigagor has a right to redeem a usufruc¬ 
tuary mortgage and get possession of the mort¬ 
gaged property without paying of a prior simple 
mortgage. [Wallis. C. J. and Seshagirt Aiyar, 7.) 
Panaganti Kamarayaningar v. Maharajah of 
Venkatagiri. 44 Uad. 301 : 12 L. W. 686 : 

28 M. L. T, 234 : 61 1- C. 612 ; 40 M. L. J. 236. 

S 6"^ —Improvements — Compensation. 


mortgagors—If enforceable against other mort¬ 
gagors seeking redemption of original mortgage. 

Where a deed of further charge was executed 
bv one of several co-mortgagors, subsequent to 
the original mortgage and the other co-mortgagors 
sued for redemption ot the original mortgage, the 
Mortgagee cannot in that suit claim that the 
plaintiHs should pay off the deed of fur'her charge 
also. [Undsay, A.J.C.) Sant 
HOTAE Kukmi. 20 I- 0 667. 

_ 8 . Ql—Consolidation—Right of—Sever¬ 
ance of equity of redemption—Mortgagors differ- 

‘”rhe right of consolidation can be exercised 
against successors in-title to the mortgagors only 
solong as the equity of redempiion is not severed. 
There cannot be a consolidation of mortgages 
Xhere the first mortgage is executed by the sole 
TwLr of the land mortgaged and the subsequent 
mTtgage is executed by some one of the succes- 
of the original owner. There cannot be two 
H?fferent usufructuary mortgages on the same land 

aft^e slme time. iCoutts and Adam. JJ.) Lala 
? pII. l! 1 616 : 58 I. C. 129 : 5 Pat. L. J. 644. 

- 7^^'determined -Ejectment of mortgagee. 

A'morwlgee whose right to possession is 
A determined by the terms of the 

automatically remain in possession 

contract cannot cuim m ^ a suit 

thereaf.er and the “or^agor ^ ^ ^ ^ 
for ejectment ag Paramsukh v, Yadoji. 

ed. [Mittra, A. p. 743 : 16 N. L. R 101. 

--S supplementary to the 

S. 62 IS a ( c 60 and provides a sum- 

general mortgagor in two special 

mary l emedy to the -tggge; (a) Where tbe 

cases of to pay himself the mort- 

fflortgagee gents'^ and profits of the 

Sag^rpr^rifti.^^^^^ 

profits tnc / 


A mortgagee in possession has a right to the 
value of any additions made to the mortgaged 
premises irrespective of as to whether 
the additions were accessions within S. 63 of the 
T. P, Act, or were necessary for the preservation 
of the property, or were lasting improvements, 
reasonably made for the benefit of the property 
which added to selling value of it. 17 A, 282, 
Foil. 19 M. 927, Dist. [Banerjee, 7.) Rahamatul- 
LAH Beg V. Yusuf all 

16 I. C. 635 : 10 A. L. J. 124. 

-S. 63— Accession — Substitution of pro- 


petty through mistake. 

The mortgagee had been in possession of extra 
land not as it it were an accretion to the property 
in toe original mortgagee but as a substitution 
through mistake. 

Held, obviously the mortgagor in a suit for 
possession would be entitled to recover that pro¬ 
perty. [Madeod, C. J.) Nanchi Kqm Khatal 
V. Chititi Kulsambi Kom. 1923 Bom. 42: (1). 

-S. 63 —Mortgage of share in Joint Stock 

Company. 

Tue mortgagor of*certain shares in original 
capital of a J int Stock Company has the right to 
the nevv shares purchased out of dividends on the 
old shares where the new shares were issued for 
increase of capital. [Macleod, C. J. and Shah, J.) 
Motilal Hiralal V, Bai Mani. 

23 Bom. L. E. 1279. 

-S. 63— Accession — Acquisition of sub¬ 
tenure—Expenses of acquisition. 

A mortgagor’s right to the accession under S. 63 
of the T. H. Act does not depend upon whether 
the mortgagee had any special advantage by 
reason of his position as mortgagee in making the 
acquisition. Every acqaisiiion mortgagee of 
the sub-tenure does not enuie to the benefit of tbe 
morigagor. Raiyati lands purchased by a mort¬ 
gagee in possession of the mortgagor’s share of 
theimahal are accessions to the extent of the mort¬ 
gagor’s share in the mahal. The mortgagor can 
redeem ihe accession on payment of bis propor¬ 
tionate share of expenses incurred in the acquisi¬ 
tion. I ore and Chatterjee, 77.) Ram Brick 
Narayan Singh v, Ambika Prasad Singh 

19 I. C. 90 : 17 C. W. N. 686 . 
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--S. QZ—Acqui&ttions by mortgage — Re¬ 
demption. 

The mortgagee who has acquired what any 
stranger or even the mortgagor himself could 
have acquired equally well despite the mortgage, 
cannot be compelled to hand over his rights to the 
mortgagor. It is. therefore, Competent to a mort¬ 
gagee during the continuance of the mortgage to 
purchase an absolute occupancy tenure and to 
treat jt as his separate property after the mort- 

^ ^98, Foil. 17 c W. 

N. 586 Dist. {Leslie Jones, 3.) Girdhari Ham v, 
Muhammad Karim Dad Khan. 

63 P R. 1918 : 26 P. L. R. 1918 : 

44 I. C. 266 : 63 P. W. R. 1918. 

S. 6 Z^Acr.esst 0 fi~ AJortgagor's right to. 

Upon redemption a mortgagor is entitled to 
take over the accession to the mortgaged pro¬ 
perty on payment of the cost of the acquisition. 
The mortgagor is not obliged to take them. 
{Chevis, 3.) Khuda Dad Khan v. Girdhari Kam 

42 I. C. 4«8 : 163 P. W. R. 1917.’ 


Sa. 63 and 70 Accretions—Acquisitiofis 
after decree for sale. 

Ss. 63 and 70 must be read together and the ac¬ 
cession must be received during the continuance 
of mortgage. Accessions after the decree for sale 
does not pass to the auction-purchaser but be¬ 
longs to toe mortgagor as the mortgage interest 
had ceased to exist at the time of accession 
{Spencer and Ramesam, 33.) Kapniah Siva 
NANJIAH V Sithay Goudar. 

4 L. W. 449 : 70 I. C. 367 : 

(1921) M. W S. 610 : 41 M. L. J. 480. 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

S, 68, * 

A well constructed by the mortgagee in pos¬ 
session without the express or implied consent of 
the mortgagor, the separate possession of which 
apart from the land is not possible and which is 
not necessary for the preservation of the property 
from destruction or deterioration, must be de¬ 
livered to the morigagor along with the land on 
redemption. 20 M. 120 ; 20 M. 124, Dist. 19 M. 
327, Foil. {Halltfax, A. J. C.) Rajaram v. Vithal 

26 I. C. 712 : 10 N. L. R. 166. 

-S. 63 -Mortgage af Sn^Rights of mort¬ 
gagee. 

Mortgagee is entitled to proceed against wha* 

IS left ol t>ir rights ol the mortgagor, viz., the ex" 
properieiary cultivaiing rights though the pro' 
prietary right may have passed to another person* 
[Slunyon and Hallifax.A. J.Cs.) ShEuLAL v. 
Nanhelal. 17 1. c. 129 : 8 N. L. R. 123, 

6b. 63, 72 and 76— Improvements by mort- 

— J-»_j mm*. 


Tiru to mortgaged property. 

Where a mortgagee in possession availing of 

his position as such, presents a single Dharkast 
tor the accretion adjoining i he mortgaged land 

^ adjoining his land and 

the Dharkast is granted to him be holds the 

whole property in trust for the mortgagor. 

JJ.) meloth Kam\n 
Nair V. Kodath Kumaran Nair, 

(1914) M. W. N.aai ; 22 I. C. 609: 

1 L. W 102 . 


gagee Rights to costs — Whether can be awarded 
under circumstances. 

The Transfer of Froperty Act contains no express 
provisions regarding the rights ot a mortgagee 
making lastij.g improvements in respect oi the 
property mortgaged, to reasonable costs for the 
same. But this does not signify that the silence 
amounts to an intention of the legislature that such 
rights should not be exercised. Therefore, proper 
costs will be allowed to mortgagees making last¬ 
ing improvements which have the effect oi in¬ 
creasing the value of the property. (Per 
Marlen, /.i.—While awarding such costs the 
Uourt should pay panicular attemion to the 
question whether the costs are extravagant and 
should take an inquiry regarding the bona fides 
of the claim under the circumtances of each parti¬ 
cular case. [Batchelor A C. J. and Marten, J.) 
Halagathi V. Satavikappa. 47 I. c. 761 : 

5 0. L. J. 513. 


- 8. QZ—Improvements by mortgagee. 

Agreement by mortgagor to pay sums expend¬ 
ed on repairs and improvements by mortgagee 
>s not compulsorily registrable. {Hall,fax, J , 
kambilas V. Laxmi Narayan. 1922 Nag. 262. 


ing ofsubsisl- 

Where one of several mortgagees acquires 
tenancies while in possession and claims the cost 
of such acquisitions upon redemption, no merger 
under S. 63 takes place. The section does not ?e- 
qmre the accession to have been m.ade by the 
mortgagee by availing himself of his position as 

urged that the acquisitions 
might have been made even if the mortgage had 
not been taken. {Drake Brockman, J C ) Pvare 
LAL PANNA LaL. 50 1. 0 193. 

and ^2 [b)^Accession —Wells _ Im- 

provemenis. 


S. 63— Accretion to mortgaged property 
—General rule. 

Though the general rule is that accretions to 
the morigaged properties are subject to redemp¬ 
tion, mortgagee may, if he chooes, keep them for 
his benetil and distinct from the mortgaged pro¬ 
perty. {Das and Adami^ 33.) Maheswar Pra¬ 
sad Singh v. Babu Kam Rai. 

1921 Pat. 93 : 2 Pat. L T. 225 : 

60 I. C. 308 : 8 U. P. L. R. (Pat.) 22. 


S. 63— Accession — Waste-land. 


S, 63 does not contemplate Government waste 
land adjoining a mortgage holding as com¬ 
ing within the category as an accession. [Pratt, 
J.) MaungShwe On v. Ponniah Mudaliak (A) 
Kau-Lah. 1 Bur. L. J. 262 : 1923 R, 127 (1) 


Ss. 68 and 76— crops—Right oi 
mortgagee—Usufructuary mortgage. 

An ordinary usufructuary mortgagee or his 
enant IS entitled to all the crops sown or plant¬ 
ed by him on the land which were growing there 
on at the time of redemption and to free in- 

carry them 

provided that such crops were grown or planted 
Dciore the person who grew them had notice of 
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the intended redemption. 2 B. 670; 13 M. 15: 8 A. 
502. Ref. {Heald, A. J. C.) Maung Gaw Ya u. 
MauNG Talok. 53 I. C. 444 : 

(1919) 3 U. B. B. 141. 

88. 63 and Accession’—Meaning. 


A mortgagee in possession of ten acres ol land 
and bringing under cultivation eight adjacent 
acres of land cannot be said to form an acces¬ 
sion of eight acres to the ten acres mortgaged. 
{SaunderSt /. C.) Nga Cho v. Mi Se Mi. 

10 Bur. L. T. 245 : 36 I. C. 7. 
2 U. B. R. (1916) 110 : 

_8. 63—Accession—Addition of new ar ca 

—Possession by mortgagee of such area if on be¬ 
half of mortgagor. 

An addition to the mortgaged property of new 
area co«^ered up by extensions is not an acces¬ 
sion within S. 63 of the T.P. Act and the posses¬ 
sion of such area by the mortgagee is not one on 
behalf of the mortgagor. (Twomey, J.) Tha 
Dun V. The Zan. 11 I. C. 808 : 4 Bur. L. T. 167. 

S. 65 —Mortgagor in possession— Duty 


of — Notice. .... . 

A mortgagor in possession of the mortgagee s 

property must give notice to the mortpgee to 

enable him to defend his rights if he is threatened 

or obstructed by any person claiming as the true 

owner. [Russell and Chandavarkar, JJ.) Hiy 

laYYA V NaRAYANAPPa Timayya. 36 Bom. 185 : 
LAYYA V. IMAKA ^ ^ ^ ^ 

_ Q^^Lease—Mortgage—By two persons 

—Lease to one of them—Agreement without 

" whSS” S™" 

ed that rent should be a charge upon the proper- 
ties Ac/if. that the agreement in the mortgage 
documen by the other mortgagor to pay rent was 
consideration and that he could not be 

l" /? f n ^KlSHEN CHAND V. SOHAN LAL. 

Smith. JJ.) P I,. 1016 .. 26 I. C. 918 ; 

246 P. W. E. 1915. 

■Ss. 66 and 66 -Mortgage by manager or 

( J bj a manager ap- 
Sians and Wards Act 

r-rrs.'.'’ ..., 

■ SPat.L. W.341. 

s 66 [a)—K nowledge of—Defect of title. 
-S. 60 (ai ^ P. Act the provi- 

To a ari not applicable. If there is a 

gions of s. 65 [a) * portion of the mortgag- 

defect of title rega jg aware of the 

ed property to get^compensation. [Lord 

fact he has no right to B BaRRAT v. Hus- 

M^naughten.) AbdUI-LA^Khan ^ 

sain. n OT K. 333 : 13 M. L. T. 182 

17 II, J 312 

(1918) M. ^ / 432 : 17 I. C. 737 

16 Bom. I. ^ J ,p c.). 

Q P__VOL. IV 122 


transfer of property act (IV OF 1882). 

S. 65, 

-8. 65 [A)-Mortgage deed including lands 

not belonging to the mortgagor. 

A mortgagee can sue on his mortgage to en¬ 
force his charge on lands belonging to mortgagor 
who had by mistake included in the deed some 
lands which he bad no power to charge. 33 C. 613; 
1 C. L. J. 337, Dist. [Harrington and Carnduff, 
JJ.) Harku Singh v. Maun Lal. 19 I. C. 433, 

-S. 65 [u)—Mortgage—Covenant for title 

— Breach — Waiver. 

The statutory right given on the breach of co¬ 
venant for title could not be taken away except 
by an express release of such rights b\ him or by 
acquiescence of such a very long duration that a 
release could be safely presumed. 24 A. 521, 
(P. C.). Dist. 35 A. 48, Rel. The damages should 
be ascertained on the basis of the present income 
minus all reasonable charges or expenses. 
[Sadastva Aiyar and Hannay., JJ.) ThekkemaUN- 
ENGATH Raman v. Kakkessari Pozhiyot 
MaNAKKAL. 28 M. L. J. 184 . 27 I. C. 989 : 

2 L. W. 433. 

- 6.65 [c)—Public charges—Duty to pay. 

The duty to pay public charges cast on the 
mortgagor in possession is in the nature oi a 
personal covenant, not running with the land. 
[Seshagtri Aiyar and Kumaraswamt Sastri. JJ.) 
PuNUGU SUBBIAH V. NUKALAPATI RAMI REDDI, 

39 Mad. 959: 19 M. L. T. 210 : 33 I. C. 326 : 

(1916) 1 M. W. N, 239 : 30 M. L. J. 331. 

-Ss. 65 (c) and 12—Mortgage—Prior and 

subsequent—Sale of equity of redemption to prior 
mortgagee — Taxes —Repairs, 

Where after a sale of the equity of redemption 
to a first morlgagee be pays off the taxes cove¬ 
nanted to be paid by the mortgagor be cannot 
charge the same as against the second mortgagee 
on redemption. But he can add the necessary ex¬ 
penses of repairs to the amount of his moitgage 
as against second mortgagee. [Sundara Aiyar 
and Sadasiva Aiyar. JJ.) Ibrahim SahiB v. 
Arumugathayee. 16 I, C. 877 : 38 Mad. 18, 

S. 65 [e)—Public charges on the land— 
Sale or resumption by Government on default of 
payment — Re^acquisition by original mortgagor. 

It is the duty of the mortgagor under S. 65 (c) 
of T. P. Act to pay the public charges due on the 
prop^irty in his possession. If he commits default, 
and the land is sold or resumed by the Govern¬ 
ment for arrears of revenue and the mortgagor 
subsequently reacquires his original interest in 
the land, the original mortgage is not extinguish¬ 
ed, 26 Mad. 330 Foil. [Pratt. J.) Po Dwe v. K. M. 
T. S. Chetty. 51 I. C. 674 : 12 Bur. L. T. 41. 

-- S. 66 (c) —Implied covenant—Liability to 

pay land revenue. 

The implied covenant under S. 65 for the mort¬ 
gagor to pay land revenue, extends to the pur¬ 
chaser of the mortgaged property. Where the 
land has been sold for default to pay revenue and 
purchased by the defaulter free of mortgage, the 
property is not freed from the mortgage, but con¬ 
tinues subject to it, as the omission to pay reve¬ 
nue is in fraud of the mortgagee. {Parlett.J.) VeE- 
rappa Chetty v. Kannappa Chetty. 

I 17 I. C. 878 : 6 Bur. L. T. 268. 
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_S. GS^Moffgage of ship—Right of mort¬ 
gagee of ship to interfere XLxth contracts for its 

employment — Prejudice to security-^Onus of 
proof. ‘ 

Mortgagees ot ships can interfere with the con¬ 
tracts for the employment of the ships if they 
prejudiced the security, tf no such prejudice is 
shown they will be restrained from interfering 

with the performance of the charter parties The 

onus of proof of pre,udlce hes on the mortgagee 
Co ^^^chelor. J.) Andrew Yule & 

CO»j/. AKDEsHIR BoMENJI DUBy^SH. 

24 I. c. 758 ; 16 Bom. L. E. 178. 

P^~^' of leasing-Mort&agorH 

mortgage in India, unlike ihe legal 
^ f»3ge in England, does not prevent the mort 
» from leasing in the ordi^y courTe of^ 
anapment but not so as to impair the value or 

morigage. 10 VV. R. 
5, Foil c. 7, flHfl Hohnwood J) Bal 

makund Rauyia i;. Motilal Barman. 

32 I. C. 196 : 20 C. W. N. SSO' 

in possession may take aleas*- 
meut .'t Tr' course Ol ma‘age- 

inon h bnt h""*" to 

as tn amh • Character of (he land or so 

fjti i ,“.5: 

Power to ^LL^UaL ">o^<So8or - 

the land or to autherise its use in t tn >«, ' 

ltage'X;r'o7;f '« ‘he mo^l- ; 

hukumcu.o. Vi.'c^r: nTL"k^:°rn:- i 

~~I 66 —/(*ig//ts of mortgagee t 

aueiif Tr'f r^( .u tnipaired by any subse* ^ 

was"tt » 

SURAJ Prasad ^ Jainam ii. Deledayal ^ 

46 I. C. 789. *' 

‘>ll‘»atie,n-Z7/Ur%clara^^^^^^ o^oOis/ 1 

morigagcd^^pJo^peTiy' s^ubs"^ tlealings with the - 

mortgage affect the rights oMh^" ^ 

assignee of the mor?n^ ■ ^ 

subject to the morigagf takes them a. 

sold or foreclosed bv the Property is r; 

proceedings, the interL ^ 

might have created subsequent to^th * 

may be destroyed. A era^nt nf . i mortgage w 
fur 20 years by Ihe morteapor® * tong lease, viz., w 
the saleable value of the morVp^^ Prejudicial to si 

mjurious to the interest of the^'.^ortgage'e.'' The 
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I). IBANSFER of PEOPERTY act (IV OF I88S). 
/■ lease IS not void on that ground, but holds good 

(s in every respect except as to the lone Der.ori 

7 t Where the mortgagee sues for a declarati^^ thtt 
‘hat there was a good cause of action a“d 

y that the court could grant a declaration in a 
s ni^odified form to the effect that the lease is not 

g absolutely void and inoperative but only in =ofar 
e as the long term is concerned, (Lindsay, j.C and 
:. kanhaiya Lai, A.J.C.) Syed Husain v. Bank or 

I - Upper INDIA, Ltd. 30 I. C. 289 : 2 O. L. J. aoi, 

--Ss, 66 and 65— Permanent least—Mort- 
gagee^ if bound. 

A mortgagor in possession may make a lease 
conformable (o usage in the ordinary course of 
management but be cannot make a perpetual 
lease so as to bind the mortgagee in case it is 

^7 C. L. J. 384 : 2 A. L. 
J. 294 ; 36 A. 248, Ref. {Kanhaiya Lai, A. J. C.) 

Kam Sarup V. SuRAj Din. 80 I. C. 268 : 

2 0. I. J. 276. 

———s. 66 -Lrnse by mortgagor—Right of 

mortgaget to take />oisessiUfi. 

A mortgagor cannot, by any dealings with the 
mortgaged property subsequent to the date ot the 
mortgage, affect the mortgagee’s rights under the 
contract. Lessees claiming through the mortga- 
under leases granted to them subsequent to 
the date of mortgage could not. on the ground of 
the leases, defeat the mortgagee's right to take 
possession under the mortgage. 30 B. '2.S0 ; 
2 A. L. J. 294, Foil. 6 C. 317, Dist. (Lindsay and 
Rafique, JJ.) Quraban Ali v. RaghubaR 

16 I. C. 476 : 15 0. C. 239. 

—— Ss. 66 and Qb—Seiilement ot tenants. 

Where a person gets a contractual benefit from 
the mortgagor in pos-session after the moitgage 
the onus's on such person to prove that it was a 
benefit which he retains in usual course of the 
management of the property. Rents sen led by the 
mortgagor in possession with his tenants are not 
binding On the mortgagee. Where in proceedings 
under h. 09 (c) of the B.T. Act there were agrel 
ments between the mortgagor in possession and 
the tenams by Which the Bhoali rents were con¬ 
verted into Nakdt and .allow rentals the former 
taking large Narranas as the property was <»ping 

"ih /th mortgage-decree, 

ih.at the mortgagee was not bound by the 

said agreements which no prudent manager would 

have entered into in the usual course of manage- 

ment. l Pat L. J. 563; 17' C. L. J. 384. Foil. 

MANHM^'n "" JJ.) Mathura Rai r. 

Mandil Das. 66 I. C. 805 : 1 Pat, L. T. 392. 

^sTTTTon. '"ortsagor - When in 

A manager under Guardians and Wards Act 
acknowledged the title of the tenants to a Moku- 
ran right at nominal rent and agreed to their 
being entered in the record of rights as such. 

with the n oaortg^fioe in possession c.Tn deal 
with the property in the usual and customary way 

security for the debt. Where a persorTeetsa 

mortgagor in ^sscs- 
sion after the mortgage, the onus is upon such 
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TEANSFEE OF PKOPERTY ACT (IV OF 1882), 

S. 66 . 

person to prove that it was a benefit which he 
might derive and retain in the usual course of 
management of the property. {Atkinson and 
Ktnssford, JJ.) Anand Ram Marwari v. Dhan- 
PAT SiNgA. 1 Pat. L. J. 563 : 38 I C. 37 : 

2 Pat. L. W. 341. 

_S. QG—Rights of mortgagor-- English 

mortgage. . 

Under S. 58 of the T. P. Act an English mort¬ 
gage does not transfer the property absolutely to 
the mortgagee but the mortgagor remains owner 
subject to the mortgagee. He can therefore exer¬ 
cise tne ordinary rights of an owner in possession 
such as leasing out the property, etc., except 
committing such acts as are contemplated m S. 66 . 

In an English mortgage where the mortgagor is 
in possession he can lease the property and his 
receipt of rent in advance for a certain pencd 
will not render the lease invalid unless the secu¬ 
rity is thereby rendered insufficient. 6. J. 

kantakath. ^ ^ ^ 

_ _ QT—Surely—Mortgage of immeveable 

troberiy as stcuriiy jor due pe.formance-Failure 

tf iudgmenl deblor-Decree-holder whether can 

Proceed against the property of surety. 

^ Where a surety has lailed to pertorm his con¬ 
tract in detault ol the judgment-debtor, the decree 

Lldcr can proceed ^ue 

pertormance" ol his 

_ _.s G 7 —Right to sell—Security. 

When money is secured on property whether 

hv usufructuary or other mortgage the mortgagee 

.he oroperty to realise me amount oi ms 
can sell th p . iinnosed by 

Bhabi 

867 

A. L. J. 897. 

s. 6^-Dccree for sale - English mort- 

of the provisions of S. 67 of the Act a 
In view of ^ in favour of the 

decree lor sale m y . g is an English 

JiToheriee and Auckland. JJ ) Askak- 

an bIiD V. GOBORDHAN ^OBRA^^^ ^ 

- ZXI"r-Moflgagifs 

Tght TiTuTnot Lt by title by adverse possession 
being enjorced. of suii for bis debt and 

The mortgagee srgh<a,^^,^ allowed 

realisation o his secuc enforcing a title by 

by law IS not ^ -^51 the mortgagor, (San- 

fzt '”rr;/&;g.» s.™ 

37 !• C- 27’ • 2’ ®' 

_8. 67-Rf«ft.'^ » 0/ 

one ’»0’'‘i‘‘^‘”'roToTa Jresh mortgage by release. 


TBANSFER OF PROPERTY ACT (IV OF 1882), 
S. 67. 

A mortgagee may apart from S. 60 abandon 
part of his claim releasing one of the mortgagors 
and sue others on the mortgage bond to recover 
their proportionate share of the mortg9ge money. 
The release may be gratuitous. But the released 
mortgagor must be joined as a party so that the 
owners of the equity of redemption may be fully 
represented. 30 C 755 : 2 C. L. J. 202 ; 33 C. 
613 : 11 C. W. N. 408 : 12 C. W. N. 911, Foil. 2 
A. 903, Dist. The execution of a fresh mortgage 
by the released mortgagor on the same security 
does not effect the plaintiff’s right of suit against 
the other mortgagors on the original mortgage. 
The fresh mortgage is a separate transaction 
and does not allow the mortgagee to release so as 
to increase the burden on the mongagors. 6 
C.L.J. 46. Ref. (Newbould, J.) Basanta Kumar 

Sarvagya V. Jogendra Nath Dutta. 

36 I. C. 630. 


-S. 67— of mortgagee — Payments 

made—Appropriation —Mortgagee holding several 
mortgages from the same person. 

Where a mortgagee holds several mortgages 
from the same person and is paid out of the sale 
proceeds oi one security, must apply the amount 
in reduction of the amount under that security 
and cannot apply it to unsecured debt or debts 
secured on other securities so as to effect other 
mortgagees. {Sadasiva Aiyar and Burn^ JJ.) 
Lakshmanan Chetty V. Muthaya Chetty. 

40 M. L. J. 126 : 62 I. C. 833 : 29 M.L.T. 189. 

S. G7—Trustee mortgaging his own pro- 


f».;e snbiect o The limitation imposed 
rP,"Ac . Richards. C.J and Tudball 7.) Bi 

Lr.. DEOKI NanpaN Lac. ^^2. ^^^ 


perties to temple—Suit on. 

A trustee took a loan from temple funds and 
executed mortgage of his property for the pur¬ 
pose. In a suit under S. 92, C. P, Code, the 
transaction was declared a breach of trust and 
the trustee was directed to immediately pay the 
money. In a suit by the successor of the trustee 
to enfoice the mortgage before the mortgage 
term,/rc/d. that the money had become payable 
under S. 67 and the suit was not premature. 
{Wallis,C.J, and Sadasiva Aiyar, J ) ARUNA- 
chala Chettiar V. Rajah of Kalahasti. 

13 L. W. 312 : 29 M. L. T. 176 : 62 I. C. 605 : 

(1921) M. W. N. 178. 


S. 67— 'Contract to the contrary'—Suit 


for interest only. 

A mortgage-deed provided for the payment of 
interest every month and for enhanced interest 
on default. Held, that there was a ‘contract to 
the contrary’ within S. 67 of the T, P. Act, and 
that a suit for interest would lie even before the 
principal money became due 14 Mad. 477 Dist. 
But if there is an absolute covenant in the deed, 
prohibiting the mortgagee from suing lor inte¬ 
rest alone, be cannot sue for interest before the 
priocipal amount becomes payable. (Seshagiri 
Aiyar and Napier, JJ ) Subbiah Chetty v, 
KUPPAMMAL. 31 M. L. J. 437 : 

(1916) 2 M. W. N. 86 : 35 I. C. 104 . 

3 L. W. 687. 

S. 67— Foreclosure against mortgage 


Redemption by zuripeshgi lessee — Mortgagor's 
right of redemption not revived. 
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TEANSFER OF PROPERTY ACT (IV OF 1882) 
S 67. ’ 

Where after a mortgage had been foreclosed 
a lessee, who was not a party to the 

foreclosure suit, redeems the mortgage for his 

^ ^^P'^esentative on the mortgagor is 
not entitled to redeem the lessee in turn. {Mittra, 
A.J.L.) GULAM NaBI i;. KaNHAISINGH. 

59 I. c. 511 : 16 N. L. B. 180. 


. , . , ^^ortgage — Foreclosure —Money 

due for an instalment. ^ 

It IS open to a mortgagee to bring a suit for 
oreclosure for an instalment consisting of a part 

of the principal and interest secured by a mort- 

gage by conditional sale. There is nothing to 
prevent the parties agreeing to allow a foreclo¬ 
sure for »nterest only or for part of the mirtga^e 
money. 1906 1 Ch. 804 : 31 C. 922 ; 14 m 477 
Ref. [Batten, A. J. C.) Karnidan v. Meghraj 

30 I. C. 981 : 11 N. L. B. 153. 


~ p^y^ent 

fixed Usufriiciuary mortgage — Sale. 

Where a due date is fixed for payment of the 
mortgage money in a mortgage deed, the mortga¬ 
ge IS not a pure usufructuary mortgage and the 
mortgagee is entitled to sell immediately after the 
due date has passed even though he still remains 
in possession of the property. (Coh//s and Ross, 
JJ.) Jag Sahu v. Must. Ra.m Sakhi Kubr. 

1 P. 360 : 3 P. L, T. 332 ; 1922 Pat. 58 : 

1922 P. 167. 
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same as under a usufructuary morteaee 17 ^r^- 

Macnaghten ) Lingam Krishna v. Manya Sul 
TAN OF VizIANAGRAM. 16 C W N Iaa 

9 M. L. T. 448 ; 8 A, L. J. 694 : IS C t 1 tsl ' 
13 Bom. L. E. 447 : (1911) 1 M. w. N 4*9 i 
10 I. C. 272 : 21 M. t. J. 1147 (P. c.). 

— —S 67 {^)~Foreclosufe—Suit for sale— 
^ /'''cjwd/cerf—Decree for foreclosure 

Where the plaintiff sued for sale on a usukuc 
uary mortgage containing a provision for fore- 
closure and the defendants bought the property 

account ^of^ the 

plaintiff s oiortgage, a foreclosure decree could be 

favour. {Gri^n and Ryves 
-f/.} Manohar Singh v. Lachman Singh 

21 I. C. 467 : 11 A. L J. 793. 


S. 67 {^)^Usufructuary mortgage— 
Mortgagee's right of sale. mortgage 

In a usufructuary mortgage the mortgagee han 

no right to recover the money by sale the 
mof gaged prope^rty unless there is a covenant to 
pay the money. The terms of the mortgage-deed 
in suit in this case were construed not to indicate 

“loney. (Cox and 

Fariz Baswan Singh v. Mahamed 

37 1. C. 800. 


dies. 


S. 67 —Usufructuary tnortgage^Rcmc- 

sell or fore¬ 
close but he can protect himself by adding the 

‘■‘"d Uwala Prasad 

and Ross, JJ.) Jainandan v. Baij Nath. 

63 I.C. 297 : 2 Pat. L.T. 239. 


tion of Exccu- 

A decree-holder who was to get a narticnl-ir 
owance from the judgment-debtor which was 

SUNDAK Deb r. Sivaranjan Dei, 

69 I.t. 282 ; 1 P.At. L. T. 647. 

T®' of first mortgagee, 

MAN. 7.) Maung Maung v. Wight- 

241. C, 468 : 7 Bur. L. T, 64. 

— S. 67 {^)—Simple mortgagee—Right to 

a sli:‘ast,nXI"^7\rr:e‘'rhV°.h 

terms of the mortgage bond he r-^ under the 

mortgagor’s default in payment of ^rnter^s" take 
possession of mortgaged properties and enjoythe 


■Sa. 67 (a) and 68 —Personal remedy 


According lo English Law, mortgagee has 
always a personal remedy open lo him a<^ainst 

HiT PriDCiple applies he°re in 

India, when Die relations of the parities are noi 

covered by any 4ct or enactment. {Hayward J C 
and IValUy-Cohcn^ A. J. c.) ToTA DasT utumal: 

10 I. c. 976 : 4 8 . L. B. 244. 

as mnants 7 !’ 7 '’"‘'' ‘o two persons 

^ 1 ;‘'>d there is no covenant to 

fimL th; n “^tgagee who desires to realise, 
tailing the consent of the co-mortgagee is to 

sue for a mortgage decree in respect of the whole 

S^‘^I^su*ch !''* 7 -'"°''tgagee as a defen¬ 

dant. In such a case the decree should provide for 

t. e;eTan b^m “b"'* "^^Pt tha°[ 

mere i^n bu no judgment for a sum of monev 

u"eTn'ifrtn\pn‘" 7 " "’® ‘"“''‘Sagee (defendant) and 

o. DHARiiifNDAm”''" 

24 C. W. N. 297 ; 83 1. C. 131 

n L. W. 327 (P. C.). 


having a half 

t^^ mol:?^gT-o‘f thT 'S-o^the’ p-oter?y 

tTo°n the"' mortgagors, the considera^- 
ges simple mortga- 

npri n/Vi u f^ischarge operated only in res. 
P le share of the usufructuary mortgagee 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 67. 

and that the other mortgagee could recover his 
share. (Knox, A. J. C. and Bannerjee, /.) JaUHARI 
Singh v. Ganga Sahai. 41 All. 631 : 

17 A. L. J. 731 : 51 I. C. 107 : 
1 U. P. L. R. (HX) 71. 

S. 67 (d)— Decree in suit by one co-morU 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 68 (a)—Personal liability. 


0 asee for his share-^^Severance 

A decree for sale in a suit by one co-mortgagee 
to which the mortgagor was a party ior his share 
of the debt can be said lo effect a severance with 
the consent of t he mortgagor within S. 67 (d) and 
another co-mortgagee can maintain a. suit ]o ':qco- 
ver his share. [Sadastva Aiyar and fyabjt, JJ.) 
VIMYA Bhushanammai. - Kad'^. 


-S. 68 (a)— Mortgagor in possession — 

Mortgagee, if can sue Jor profits alone, 

A mortgagee who, though entered in the re¬ 
venue papers as such, is not in possession cannot 
sue tor profits especially when the mortgagor is 
himself in possession. His remedy is to sue for 
possession. [Bannerjee, J.) Hanuman Din v. Ram 
Bishal. 14 I. C. 260. 

-S. 68 (a)— Agreement to pay within fixed 


S. 68. 


S. 68 (a) Personal Liability. 

S 68 (bi Loss of Secuirity. 

S 68 (Cl Failure to Secure Possession 
S. 08 (a) [Waste Personal Liability.] 

_S 68 {&)—Usufructuary mortgage—Occu- 

pa,icy Holding-Mortgage void-Smt to enforce 

mortgage is void as ea_ect. 


period — Default—Rights of mortgagor. 

Where under a mongage wiih a condition for 
foreclosure, the nioitgagor agrees to pay the 
mortgage money within a fixed period, the only 
remedy mentioned in the deed as available to the 
mortgagees is foreclosure.The agreement for pay¬ 
ment cannot be construed into a personal covenant 
on the part of the mortgagor. Where there is no 
personal liability created under the terms of a 
mortgage, a subsequent acknowledgment cannot 
extend tne time tor meeting a non-existent liabili¬ 
ty. {Kotwal and Prideaux, A.J.Cs ) Harlal Sa v. 
Shaikh Kahim. 1924 Nag. 53. 

-S. 68 ( 9 .)--Application by mortgagee for 


inn a transfer pf an occupancy holding, the per 
sonal covenant in ^ is" A. T 21 

ZT ll'nlay ani Stnak JJd H.R PRASad 

TEWARi j. 318 : 1922 A. 134. 


S. 


68 (a)— Personal liability^Occupancy 

holdings mortgaged-Indemnity clause, not cn- 

their occupancy „as agreed to be paid 

seven ,he usufruci. In case the hold- 

.nt ou of to possession of the mortgagees 
ings “(idea to'^recover their money by ^le 

they wore e ° ^y of the mortgagors The 

“t ef-ees were dispossessed from the occupancy 
mortgage® ^ ottbe property as pro- 

holding and su o sa single 

mised. ‘ e to recover the amount by 

transaction. The g enforceable. 

sale of other Tutsi Kam v. 

[Sutaiman and Gokul Bras , ^ ^ ^ ^^3 . 

Na^RAW^ (All.) 229 : 57 I. C. 446 : 43 All. 81. 

_eS (i,—Money decree against morl- 

gagor-tsale- j ged property can be held 

A sale of the morig » money obtai. ed 

in “he claim under the mortgage-deed 

under b o 8 ^ ^ ^nd i^iundar Lai, JJ.) 

is unenforceable. 3 , 3 , 

CHEW CAL^^^if'^gg : 36 I. C. 907 : 14 A. L. J. 

_ 9 . 68 (a)'S«fl mortgage-Money 

1 In recover morigage monev a simple 

in a suit to i^en only as a matter of 

“S’J “ I ;T.r“ S-VK 


personal decree—Unregistered mortgage deed — 
Contract Act, b. 65— Meaning of'becoming void,' 
In the absence oi an express contract in the 
mortgage deed to pay personally, no such contract 
can be implied and ibe mortgagee cannot get a 
personal decree against mortgagor in such cases. 
The fact that the ra rtgage deed is ineffectual in 
law cannot be presumed to alter the inteoiioo of 
the parties, that the advanced money was to be 
realised from the mortgaged property. {Kotwal, 
A,J, C.) Bhojrajv. Dukala. 57 I. C. 680. 


902 


-S. 68 (a) —Personal liability—Intention 

of the Legislature. 

The language of S 58 (a) of the T.P. Act indica - 
tes an intention on the part of the legislature to 
exclude the personal liability of the mortgagor in 
all cases where it is not expressly provided for. 
The mere fact that mortgagor undertakes to 
pay the mortgage-money by a fixed dale does not 
amount to a stipulation to repay the same within 
the meaning of S. 68 {a) when the only remedy 
meotioned in the mortgage deed is foreclosure. 

[Drake Brockman, J. C ) Govind v. Jaganath. 

33 I. C. 753 : 12 N. L. R. 19. 

-S. 68 (a)— Usufructuary mortgage — 

Mortgagor retaining possession after abandon¬ 
ment by the mortgagee — Personal covenant 
becomes operative. 

In a usuiructuary mortgage, upon the mort¬ 
gagee’s abandonment of possession and the 
mortgagor’s taking back the same, the personal 
covenant to pay with interest comes into force 
from such date. [Mittra, Offg. A, J, C.) Hari v. 
Shridhar. 23 I. C 131 : 10 N. L R. 9. 

- S. 68 [Si)—Mortgage by widow — Death of 

widow before expiry of term—Possession taken 
by reversioners—Rights of mortgagee. 

Where a Hindu widow mortgages her hus¬ 
band’s estate aod dies before the expiry of the 
term whereupon possession is taken by the rever¬ 
sioners of her husband, it is open to the mort¬ 
gagee to obtain a decree against the assets of the 
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I ® 68 (b)—Loss of security, '* 


widcw in the hands of the reversioners. (Dalai 
A. J. C.) Chhannu Lal V. Mt. Raj Kuar, 

9 0. I. J. 24 : 1922 Oudh 48. 


decree ^ Personal liability ~ Money 

After an application for personal decree is dis- 

P fTrr ^ separate suit to 

enforce the personal remedy provided by S. 68 of 

• . Act IS malntaioable. R. 6 . covers cases 

where mortgaged property cannot be sold at all 

for any reason other than the wrongful act of the 
mortgagor. \Siuart and Kanhai% tal JJ ) 
BkU BiHARI LaL INDAR PaL SinL- 

23 0. C. 146 : 67 I. C. 967 : 
2 U, P. L. R. (J. c.) 139. 


barred. 21 B. 267, 7 A. 502. 27 B. 330 Hi.t 

(Mating Kin, J.) Thair Maistry v. K NLA 

Chetty Firm, 4’ j 


S. 68 {z)—Right to sue for mortgage- 
money Deeds of further charge—Agreement that 
whole amount should be paid on redemption. 

Wt.ere the mortgagors executed a deed of fur* 

Imp. mortgagee under which the 

amount thereunder was to be paid -at the time of 

redemption or If the debt due 00 the deed was 

Thp within a certain time, the morigagor 

should repay ,t at the time of the redemption of 
the mortgage and redemption was not to be al- 
lowed uotil ihe debt was discharged. Held, that 
the amount due under the said deeds could not be 
recovered either at any time alter their execution 

gage hrst became possible, but only at the time 

When the mortgagors or their succcssors-in in¬ 
terest attempted to redeem the mortgage 

V . KagiiOnath biNGH. 49 I.C. 115: 6 0, I. J. 768. 


invalid-Money- 

When a mortgage cannot be enforced aftainst 
he property owing to the Revenue Laws retatin s 

to the property, a money-decree can be granted 

{Twomey, J.) Arunachallam Chetty v Veer- 
APPA Chetty. lo I. C. 864 : 4 Bur. L. T. 117, 

S. 68 (b) [Loss of security.] 

tb) and (c)—Invalid mortgage-. 
Right to sue for mortgage-money. ^ 

Where in a mortgage there is no personal 

covenant to pay, yet. if the mortgagee is dispos¬ 
sessed. a suit for money is maintainable, though 
he mortgage was unattested and invalid as such 

) Ram Narayan Singh v. Adhin- 
dra Nath. 44 cal. ,^88 : 21 M. L. T. 12 : 

15 A. L. J. 107: (1917) M. W. N. 94 : 
o, « 25 C. L. J. 121 : 

38 I. C. 932 : 44 I. A. 87 : 32 M. L. J. 39 (P.C.). 


S. 68 (&)—Personal covenant—Mortgage. 
In a mortgage a mere promise to pay the morf- 

gage-money wnhin a certain period does “ m 

n’fh“ Pf fSunal liability. 1 he remedy provided 

debt IS the leal criterion. (Lindsay ] C I Shiam 
Sundak p. U.lganjan SiNirt. ^’sq o C ^^5 

39 I. C. 640 : 4 C. L. J. 380. 
68 (a)-/Vrso„a/ cop.,m,„_ 2 urpeshgi 

auIhodscTdm mf^tiaPce in"'’’"'® '-'origagor 

H U es 01 me mortgagor, if ncccssarv. but wher^ 
the mortgagee siifd rvx wnere 

~c^tirw:;^ret^cuT.r'®‘‘r"^^^ 

gage-decree and U.ere betrn 

shed. 'vas extingui- 

V . Munni Lal. 39 I C ■f/^9 Prasad 

^9 I. C, 8o2 : 1 Pat. L. W. 612. 

principal barred Personal remedy for 

na^.r;^fn;fS! cove. 

the personal remedy for thf^Vin^jpar 


s. 68 (b)— in rent is diminw 
tton in security—Inclusion of plots net belonging 
to mortgagor-Rright to sue for money. ^ ^ 

The value of a property depends largely on the 

income derivable from it and where it falls the 

mortgage sccuriiy is diminished and :he mort- 
gagee is entitled to sue for his inortgAage money. 
The inclusion of plots not beloogmg to the 

mortgagor and the failure 10 give possession of 

the same cmidcs the mortgagee to sue for his 
money. (Lindsay and Daniels, JJ.) Fateh Din 
V. Kishen Lal. L. R. 6 A. 29 : 1923 A. 684. 

f Law and under S. 68 of 

the Tran:.fer of Property Act, a raorteagee could 

1 the property mortgaged is diminished! insist on 
the mortgagor giving another security 40 A 187 
r^eferred to. (Ryves and Gohul Pras^li, 77.) Ram 
Sewak Rai V . Sheo Naik Rai. 45 ^ 333 . 

L. R. 4 A. 389: 21 A. L. J 2l>4 S 

1923 A. 433 ( 8 ). 

, ~ 9®* 68 (b) and 66 — t^Iortgaise _ A/ic. 

^tescripiion-Action in deceit ^ ^ ^ 

‘n a mongage-decd certain property was mis¬ 
described as belonging to the mortgagor ■-is R 

belonged the mortgage debt because it 

belonged to a third party, it must be considered 

nou-existcDt for the purpose of njorl<»arte and 

the Against 

nf tu having inserted in the details 

be o g 

crip ou Misdes- 

waste bv H 66 which deals with 

^ccordinalv I '"°'''-g=>26r ill possession and 
accordingly has nothing wh.atever to do with 

^ofin mort'^ l-'ci whichShe plaintiff‘rhotgl he 
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TBANSFER OF PBOPEBTY ACT (IV OF 1882), 
S. 68 (b)—Loss of security. 

8. 68 {h)~-Mortgag6e deprived of part of 


sccurity-^Rightto sue for mortgage-money. 

Where a mortgagee is deprived of a part of 
the mortgaged property by the act of the mort¬ 
gagor he is entitled to recover the mortgage- 
tnoney from the mortgagor. (Fletcher and 
Cuming, JJ.) Haris Chandra Nandi v. Keshab 
Chandra. 

•S. 68 (b)—Fa«/f of mortgagee—Section 

■ « 


TBANSPEB OF PBOPEBTY ACT (IV OF 1883), 
S. 68 (b)—Loss of secority. 


"^°lt is clea/from the wordings of S. 68, T. P. Act, 
that ic is applicable only to cases where the secu¬ 
rity is lost to the mortgagee otherwise than by 

his own fault, and that a suit for t^ho mortgage 

money is not maintainable where the property is 
lost owing to the default on the part of the usu¬ 
fructuary^ mortgagee himself. The help of 
section 68 can be invoked only tn cases where the 
mortgage is not void. To hold otherwise would 
be tantamount to enforcing an agreement part of 
the consideration of which was unlawful. In such 

cases under section 24 of the Contract Act the 
whole contract must be considered to be void. 16 
42 • 20 A. L. I. 318, Foil. (Abdul Raoof 
and Mo'ti sugar. JJ.) Hamad Yar Khan v 

Shankar Das. 

___S 68 (b) and (c)—Usufructuary mort¬ 
gagee—Deprivation of possession-Mortga t 

uncittested. j u .> 

A usufructuary mortgagee dispossessed by a 

ihi^d person cannot sue the mortgagor for the 
third pe was not attested especi- 

°?.°"?f^here U no illusion between the mort- 
“ « ' ind the third person and the mortgagor 

gagor and e Pj prior to the depriva- 

was not -i t. P. Act had no 

tion of po^s mortgagor was not called upon 

application as th B ^ 

Si Aiyr. M ...... 

K..'..' •■■‘““'r.KT.r.i...... 

26 M. L. T 43 : 36 M. E J. 286 

_.O, 68 (bl and (c) and 67—Usufructuary 

^^^^c-Rennidy of mortgagee when fossesswn 

not rv mortgagee can sue for the sale 

A "^P‘'“=‘'^rL™rSged wheu the mortgagor 
of the properly „ jo him of same. 39 M. 

‘mn ‘no^ Appr (IFnWfs. C.J; Ayling and Kumara- 
jOlO, NotAppr.t ^^rxurusubbamma V. Gadda 
swami Sastrt, JJ-l .. 259 : 22 M- L T. 429 : 

j c. 4 : (1917) H W. N. 3 28 : 
6 L. W. 738 . 43 . ' M.L.J. 623 (F. B.). 

68 {\i]--i^ortgagee unable to restore 

property— for any reason restore 
^ If the ® -session of the whole [of the 

to the oertv it does not follow that he 

mortgaged Mortgage debt. The proper 

,cannot recover the mo mortgagor 

course in land not restored, in taking 

with the value of the la^ p ^^alUs C.J. 

accounts under h. 70, Kattayat Gopa- 

Ind Kumaraswamt SastrtyJ^-i^^^ 

MkH^n l a 70: (1917) “• 


—-S. 68 (b )—Mortgage security—Wasie o 

—General Law—Liability under. 

A person who commits waste on the security, 
whether he be mortgagor or stranger, is liable to 
the mortgagee under »he general law to the extent 
of the damage caused, and S. 68 merely extends 
the rights of the mortgagee if the wrong doer is 
the mortgagor, by enabling the mortgagee to sue 
for the whole of the mortgage-money. The repre¬ 
sentative of or a purchaser from the mortgagor 
who is directly responsible for the waste com¬ 
mitted, is liable under S. 68 (6). (Sadasiva Aiya r 
and Napier, JJ.) Ramakrishnama Chbtty v. 
VUWATI Changu Aiyar. 33 I. C. 321 : 

27 M. L. J. 494. 

■S. 68 (h)'—' Security '—Meaning of. 


The security referred to in S. 68 (6) must be 
one effected by a mortgage under the Act. (Drake 
Brockman, J. C.) Govind v. Jagannath. 

83 I. C. 763 : 12 N. L. R. 19. 

-S. 68 (b )—Destruction of security—Sale 


of mortgaged property under Land Acquisition 
Act—Mortgagee's remedy--Chatge on purchase- 
money. 

The mortgaged property is destroyed within 
the meaning ot S. 68 where mortgaged property 
is sold under the Land Acquisition Act, and the 
mortgagee has no cnarge on the purchase-money 
when property is acqui'Cd under the Land Ac¬ 
quisition Act. 13 M. 321 ; 6 M. 344 ; 36 C. 415 ; 
33 M. 429 Diss. (Stuart^ A. J, C.) Sajjada Be- 
GAM V. Mussammat Janki Bib(. 42 I. C. 793 : 

20 0. C. 256. 


S. 68 tb )—Mortgage invalid—Suit to re¬ 


cover money—Limitation Act, Art. 97 

Where a mortgage is declared invalid the mort¬ 
gagee is entitled under S. 68 (b) of the T. P. Act 
to recover the mortgage-money from the mortgagor 
personally and Art. 97 of the Lim. Act, applies, 
(Lindsay, A. J. C.) Debi Prasad v. Sheo N\- 
RAIN. 21 I. C. 581. 


S. 68 (b)—Loss of security — Compensa¬ 


tion. 

Under a mortgage-deed providing that if or 
partition any portion of the mortgaged land is 
taken from the mortgagee, other land of rhe 
same value will be given to bim or the annual loss 
of the mortgagee will be compensated, the mort¬ 
gagee is entitled to compensation for the loss suf¬ 
fered by him by the substitution of inferior land 
in partition. In a redemption suit, the mortgagee 
cannot claim the deficiency of mesne 4 )rotiis al¬ 
ready paid by him to one of the morfgagors unless 
there is a condition to that effect. (Chamier, J. 
C.) Ajudhia Singh v. Kunwar Bahadur. 

13 I. C. 407. 

S. 68 (b) and (o )—Mortgage usufructuary 


— Dispossession—Remedy when he is at fault. 

A usufructuary mortgagee, who fails to take a 
defence to a suit by a subsequent mortgagee 
which would have preserved the security, is not 
entitled to sue for the mortgage-money under 
S. 68. (Sharfuddin and Roe, JJ.) Dunia Lal v. 
Nowratan Koer. 41 I. C. 806 : 

2 Pat. L, J. 490. 
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TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 68 lb) — Losa of security. * 

- S. 68 (b) —Loss of security—Mortgage _ 

Morfga>^ce dispossessed by stranger—Suit for re¬ 
covery of mortgage money is riaintainable. 

When a mortga|iee is dispossessed through ad¬ 
verse possession shown against the mortgagor, the 
latter must repay the former the money or else 
defend him against possessing adversely. 
{Hcald,J.) Maung Po Kin i;. M aung Kyauk Ye. 

2 Bur. L J. 47 : 1924 R. 143 

[S. 68 (c). Failure to secure possession.] 

S. 68 fc) — Mortgage dispossessed by per¬ 
son holding better title than mortgagor—Section 
applies. 

Where a mortgagee is dispossessed by a person 
holding a better title than t^^e mortgagor, s. 68 (c) 
will apply and the mortgagee is entitled to recover 
the mortgage money from the mortgagor (Ryves 
and Gokul Prasad, JJ.) Ram Surat Misra v. 
Gur Prasad. 43 4g4 . 

19 A. L J. 367 : 63 I. C. 998 : 

3 U. P. L. R, (All.) 64. 

- S, 68 [t)—Defective title of mortgagor— 

Remedy of mortgagee. 

A mortgagee should not take secret mortgages 
from persons supposci to be owners when he 
suspects the title of mortgagor He must demand 
a fresh security from the mortgagors. {Richards, 
C. J. and Rafiquc, J.) Amirullah v- Rasui! 
®aksh. 50 I. C. 744 : 17 A L. J. 474 

'S. 68 (ci Usufructuary mortgagee — Pos¬ 
session not secured to mortgagee—Right to sue 
for mortgage money. 

In 1910, the defendants mortgaged their land 
with possession to the plaintiff for one year The 
profits were to be enjoyed in lieu of intercsi'if the 
moitgage amount was not paid on the due date, 
the plaintiff was at liberty to sell the property 

personally liable for the 
dehcit. The plaintiff never went into possession 
of the property. In 1918 he sued to recover the 
mong.ige amount with interest at 12 per cent 
tnat the plaiiititf w ,s only entitled to the 
mortgage amount and not toany interest, since the 
terms ot the deed clearly showed that the mortga- 

boJ^rowero^ a securi.v only lor the amoLt 

f^ault of thP l tt'lercst and it was the 

fault of the plaintifi himsell if he took no stens tn 

aom. 42p Ref. {Maclcod, c. J. and Fawcett J ) 
Manikchand V. Kangappa. 22 Bom L. R. 1435 '; 

59 I. C. 766 ; 45 Bom. 523. 
1.77 (c) and 72 ■ Mortgagee wronafullv 

Charge on the property and the interest claimed 
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TRANSFER OF PROPERTY ACT (IV OF 18891 
S. 68 (O-Failure to seoure posMssion. ' 

was not excessive Where a mortgagee though 
out of possession pays rent so as to avert a rent 
sale by the superior proprietor he can add the 
money to the principal and claim reasonable 
interest thereon. (Teunon and Richardson JJ \ 

biTA Nath GHOSE V . THAKURDAS CHAKRAvkRTY 

62 I. C. 433 : 46 Cal. 448. 

_Sg. 08 (gj —Usufructuary mort¬ 

gagee dispossessed — Remedy, 

A usufructuary mortgagee who has been dis¬ 
possessed of the mortgaged property, has no 
reinedy by way of foreclosure or sale but he can 
only get a money-decree if he sued the mongaoor 
only for that relief. (Fletcher and Newbould JJ \ 

Aghore Nath SahaIzi. Natabar Bairagi. ’ 

41 I C. 406. 


Ss. 68 (c) and 67 —Usufructuary mort¬ 
gagee—Remedies of. 

A usuiructuary mortgagee who has not been 
given possession can sue either for possession or 
lor recovery of the mortgage-money under S. 68 
but not for sale of the properties as a simple mort¬ 
gagee. ^4 C. 677. Rel. upon. (Carnduff J,\ 
Lazarannessa Bibi V . Mohamed Jafer. 

IS I. C. 386. 


; ,- 68 it)—Dispossession gives the usu¬ 

fructuary mortgagee a right to sue for money. 

Where in a usufructuary mortgage there is no 

c venam to pay by the mortgagor, the ii*^ht of 
(he moilgagee to sue under S. 68 (c) arise^ when 
the mortgagor fails to deliver possession to the 
mortgagee. (Abdur Rahim and Oldfield, JJ.) 
Kunhimai Kutty Beari V . Halecote Aisabi. 

621. C.723 : IS L. W. 434. 


— S. 68 [<i)—lntt'rest—Mortgagee entitled 

, (o possession. 

A mortgagee entitled to the possession ot the 
mortgaged properly but omitting to take any steps 
to obtain possession under his mortgage is not 
entitled to recover damages for the period he is 
outot possession. (Urakc-Brockman, JC, Bal 
want Rao Uowlat Kao v. Nakhar Gangakam. 

64 I. C. 814. 

' Mortgage—Substituted seen- 

^ ^ ^ y • 

A mortgagee claiming property not mortgaged 
to him in suostiiuiion ol toe destroyed mort^’aged 
property must establish circumstances so as to 
raise an equity 111 his favour. {Stanyon, A. J CM 
Deokao V. Banami. I 089; 

7 N. L, R. 2 . 

" 68 it)—Usufnu tuary mortgage — Dis¬ 

possession from a pot ttvn Of the mortgaged pro- 
Pcfly - Acqutcsuiwe— Right to aatm inUrest. 

Where a usufruduaiy mortgagee who is dispos¬ 
sessed by a portion o! the mortgaged property 

possesion, lie is not cotnkd to claim interest in 

(Lindsay. J. C.) 

IVIAHADEO TtWAKl n. SlTLA BakHSH SlNGH. 

8 0. L J. 660 : 1922 Oudh 102. 

^ stipuiated period 

^Right to money-decree, 
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TKANSFEK OF PROPERTY ACT (IV OF 1882), 
c S. 68 (c)—Failure to secure possession. 

Even if there is a provision in a simple mort¬ 
gage that the mortgagee won Id be entitled to take 
possession on non-pa\nDent within the period 
fixed and to appropriate the profits thereof in 
lieu of interest, the mortgagee is entitled to a 
money decree [Siuari and Kanhaiya Lai, A.]. 
Cs,) MaNGAL V. INDAR KUAR. 

49 I. C. 77: 5 0. L. J. 752. 
_S. 68 {q)—IJ sufruciuary rnortgage—Dis¬ 


possession. 

The dispossession of a usufructuary mortga¬ 
gee, is a failure on the part of the mortgagor, to 
secure him an undisturbed possession and S. 68 
(c) applies to such a case. {Jwala Prasad and Ross, 
JJ ) JaINANDAN V. Baijnath. 

63 I. C. 297: 2 Pat. L. T, 229. 

S. 68 (c) —Usufructuary mortgage — 

• •• J. j-.j ^ 


Prior mortgagee selling property and taking of 
possession by auction purchaser — Effect. 

Where a usufructuary mortgagee does not re¬ 
deem a prior simple mortgage and the property is 
sold in execution of a decree on the simple mort¬ 
gage and he is dispossessed, by the auction-pur¬ 
chaser, he is not disentitled thereby to recover 
the debt, from the mortgagor, on the personal 
covenant, if any. {Adanii and Bucknill. JJ.) Ram 
JL’AM Singh r;. Ki;nj Behari. 63 I. C. 252. 

_6, 0g (c)— Usufructuary mortgage — Dis¬ 
possession from portion of mortgaged property 
—ACQUiC SC€ftC€, 

A usufructuary mortgagee stipulated that, if the 
mortgagee was dispossessed, he would be entitled 
to damages or to interest at a specified rate. Held, 
that the plaintiff (mortgagee) having been dispos¬ 
sessed for twelve years and not having done any¬ 
thing during that time either to obtain compensa¬ 
tion from the mortgagor, or to realise frorn the 

mortgagor or from the Lproperty hjs moitgage- 

debt or to claim additional security or to enforce 
the payment of interest, must be deemed to have 

acquiesced in the changed state of affairs and 
was consequently estopped (rom c aiming in¬ 
terest. (Miller, C. J. and Adamt, J.) ^^HlT Mxn- 
daR V. Gosain Singh Raid 51 I. C. 816. 

S 6S ic]—Usufrucluary mortgage — Dis¬ 
possession-Remedy of mortgagee-suit against 

the T. P. Act contains provisions of an 
^nactin- nature and theyido not preclude any 
t^nrtpaeec who has been disturbed by a person 
MaimTnlwithoi^t title from suing the trespasser 

to the general law. claiming as against 
a^dedaration of title and recovery of posses- 
^ Z There is nothing in law to debar the mort- 
Sion. Verting his rights against the tres- 

JJ,) Bechu Sahu o. Akjun. ^ ^ ^ 

_g gg ^^^)^Usufructuary mortgagee—Dis¬ 
possession—Acquies^nce It J ggggj 3 

but continuing 

portion of the for a considerable 

in possession of the e acquiesced in the 

‘J”:os"es1io"o and catot claim interest from the 

dispossessio jV i23 


TBANSFER OF PROPERTY ACT (IV OF 1882), 

8. 69. 

date of dispossession, (hough stipulated for in the 
mortgage-deed. (Mullick, J ) Uchait Mandar v. 
Gosain Singh Bait, 41 I. C. 65. 

S. 68—[Waste]. 

— Ss. 68 and 100 — Charge—Enforcement 


of. 

Having regard to S. 100, the provisions of S. 68 
as to the liability of a mortga gor who commits 
waste, apply equally to persons creating a charge. 
[Sadasiva Aiyar and Napier, JJ.) Ramakrishna- 
MA Chetty V. VuovATi Chengu Aiyar. 

33 I. C 821: 27 M. L. J. 494 


—-S. 69 —Power of sale outside Court — Vali¬ 

dity — Where the Aci docs not apply. 

It is possible in Indiado put a clause into a mort¬ 
gage deed allowing of sale e.xcepl through the me¬ 
dium of the Court, at least there is no positive 
enactment prohibiting such a stipulation being 
annexed to a mongage where S. 69 of the T. R. 
Act docs not apply. To say that a limited company, 
a creature of statute requires protection or that 
the trustees for the debenture holders are the per¬ 
sons who might lake advantage of the scanty 
knowledge of the mortgaging company is really 
to consider the situation in a light almost absurd. 
(Lord Dunedin,) Kanhaiya Lal National Bank 
OF India, Ltd. 

45 M. L. J. 497: 33 M. L. T. 349 (P. C.) 

25 Bom. L. R. 1248 : 50 I. A. 162: 4 Lah. 284: 

1923 P. C. 114 (P. C.). 

S. 69— Mortgage—Power of sale —Bona 


fide exercise of—Mortgagor when entitled to 
avoid. 

A mortgagee is not a trustee ot the power of 
sale. It is a power given to him for his own bene¬ 
fit, to enable him the better to realize his mort- 
gage-debi. If he exercises it bona fide for that 
purpose, without corruption or collusion with the 
puichaser, the Court will not interfere even 
thoughthe sale be very disadvantageous; unless, in 
deed, the price is so low as in itself to be evidence 
ot fraud. (Lord De Villier.) Haddington Island 
Quarry Co., Ltd. v, Alden Wesley. 

13 I. C. 261 10 M. L. T. 654 (P. C.). 

-S. 69 —Default 4n payment of interest — 

Power to sell. 

Default in payment of interest alone does not 
justify the exercise of the power of sale where 
that power was to be exercised on default in 
payment of even a part ot the principal sum on 
the terms of the deed it was held that the princi¬ 
pal did not become payable as soon as interest 
lor three months lellinto arrears. Parties how¬ 
ever could contract specifically that if interest 
remained unpaid for three months the whole of 
the principal would become payable and that the 
mortgagee could exercise his power of sale. 
(Macleod, C. J. and Shah, J.) Jerup Teja and 
Co. Peerbhoy. I C 334; 

23 Bom. I. B. 1241. 

I ?■ sale-proceeds — Attach¬ 

ment under S. 386. C. P. Code (1882), 

If a mortgagee sells the property under a 
power of sale reserved to him in the deed of mort- 
gage, he is a trustee of the surplus sale-proceeds 
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TRANSFER OF FROFERTT ACT (IV OF 1682), 

S. 69. 

for the mortgagor. This character of trust attach¬ 
ing to the proceeds is not lost though the mort¬ 
gagee retains them for over a month and mixes 
them with his private moneys. Such sale-pro¬ 
ceeds are moveable property and are liable to dis¬ 
tress under S. 386 of the C. P. Code. 1882. 6 1. A. 
145; 16 B. 141, Kef. [Ayling and Seshagiri Aiyar, 
JJ.) PicHu Vadhiar V. Secretary of State. 

40 Mad. 767: 21 M. L T. 71: (1917) M. W. N. 20: 

18 Cr. L. J. 426 : 6 L. W. 664: 38 I. C. 986. 

-8. 69— Mortgage with power of sate — 

Default of payment of principal or interest — 
Right to sell. 

Where the mortgage deed provides a right of 
sale at any time on default of payment of princi¬ 
pal or interest, the right of redemption is depen¬ 
dent on punctual payment of monthly interest as it 
falls due, and a power of sale can be exercised 
even though there is no default in payment of 
principal money. {Twomey, C. J. and Parlett, /.) 
The F'irm of A. C. Kundu v. Babu Kookonand. 

11 Bur. L. T. 147 : 43 I. C. 921: 9 L. B. R. 106. 

-Sfl. 70 and 71— Good will and stock-in- 

trade—Mortgage of-^Stock acquired after mort¬ 
gage—Effect on such stock. 

A certain person mortgaged the goodwill and 
the stock in-trade including therein a list of the 
stock-in-trade as a schedule thereof; he also in¬ 
serted a clause that the stock-in-trade would not 
be transterred. This was however sold subsequent¬ 
ly, but was replaced by another. Held, that the 
stock-in-trade acquired after the mortgage was 
not affected by the mortgage. {Richards, C. J. and 
Banerjec,].) Anderson v. Bank of Upper 
India, Ltd. 37 All. 390; 29 I.C. 984: 13 A.L.J. 489, 

,-S. 70— Mortgage — Fi.\tiires*on land — 

Accession 

Unless a contrary intention is shown, a mort¬ 
gage of land or buildings passes the right to the 
fixtuies then upon the premises, and fixtures atta¬ 
ched by the mortgagor to the property after the 
date of the mortgage will also, except under an 
agreement to the contrary, pass to the mortgagee. 
{C7ia«r//jf<ri, y.) The Bank OF Upper India v. 
The Auministratior-General op Bengal. 

45 Cal. 653: 47 I. C. 529: 22 C. W. N. 793. 

-S. 10 — Mort'^agc — Accession —War gland 

— Kumaki—Assignment under Dharghast. 

Where after a mortgagee of certain wargland 
and,the kumaki land adjoining it. the Government 
assigns the kumaki lands on Dharghast to the 
wargdar, the lands .so assigned do not form an ac¬ 
cession to the mortgaged property, as they were 
at the absolute disposal of the Government at the 
time of mortgage. {Oldfield and Sadasiva Atyar, 
JJ,) Kodi Sankara Hhatta v. Moidin. 

36 M. L. J. 120: 49 I. C. 147: 8 L. W. 100, 

-- ^0—Accession after decree on mort- 

gage—Section does not apply. 

S. 70 of the Act does not apply to an accession 
to the mortgaged property after a decree on the 
mortgage. Where, after a decree on a mortgage 
of a mokarari right in a property the judgment- 
debtor acquired the Brahmottar right therein, 
held, that the Utter right cannot enure to the 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

S. 72. 

benefit of the mortgage under S. 70 of the Act. 
[Jwala Prasad and Ross, JJ.) Haradham Cha¬ 
kra varty V. Hargobind. 6 Pat. L. J. 347 : 

63 I. C. 562 : 2 Pat L. T. 665. 

-8. l2^Improvetnents to suit the tenant — 

Increased rent^Mortgagor not to pay as for re- 
pairs. 

Where a mortgagee incurs expenses in making 
improvements to suit his tenant and receives in¬ 
creased rent in consequence, the mortgagor can¬ 
not in redemption be asked to pay the money 
spent on the same. {Ryves and Daniels, JJ,) 
Chhammu Lal V. Bhajan Lal. 1934 A. 47, 

-S. 72 —Unreasonable and excessive im¬ 
provement. 

A mortgagor must not be deprived out of bis 
right to redeem by an unreasonable improve¬ 
ment. Where a usufructuary mortgagee for 
Ks. 100 claimed to have improved the property at 
a cost of Rs. 3,000, the Court, in view of the fact 
that the mortgagee had the advantage of his im¬ 
provements for a long time, awarded a sum of 
Ks. 1.200, as, after paying the sum the mortga¬ 
gor would have the benefit of the increased value 
of his property. {Macleod, C. J. and Shah, J.) 
Dnyanu Laxman Gaikwad V. Fakira Ebram 
Lohal 45 Bom. 1301 : 64 I. C. 16 : 

23 Bom. L. R. 567. 

-S. 72— Puisne mortgagee — Redemption^ 

Right to be paid moneys paid for prior morh 
gage. 

Though the Transfer ol Property Act does not 
in terms apply to the Punjab, the general princi¬ 
ples contained in the Act govern the rights of par¬ 
ties. Consequently where a puisne mortgagee has 
paid off a decree on a prior mortgage 
he is entitled to be paid that decree amount 
as well as the amount of his own mortgage 
in a suit for redemption by the mortgagor. {Shadi 
Lal, C. J. and Abdul Qadir, J.) Hbnry Alfred 
V. Karim Bakhsh. 1924 Lah. 154. 

-8. 72 —Expenses of repair—Interest on 

moneys spent. 

Both according to general principles and the 
terms of the mortgage deed in question the mort¬ 
gagee is entitled to reconstruct and repair the 
shops which had been mortgaged in order to keep 
his security in act. 55 P. R. 1890 ref. The 
mortgagee is not entitled to interest on amount 
of expenses incurred. {Broadway and Abdul 
Raoof, JJ.) Tohlu Mal r. Buta. 

67 1, C. 132 ; 3 Lah. L. J. 184. 

-S. t2—Chattels —^ccessfort. 

Hypothecation is a mode of creating a security 
whereby not merely the ownership but also the 
possession of the thing remains with the owner 
but in a pledge possession is transferred. The 
rights of the person in whose favour the hypo¬ 
thec is made are limited strictly to the actual 
chattel hypothecated and oot to the offspring of 
the hypothecated aaimal. The former cannot be 
treated as aczesseries. [Rattigan, J.) Jot Sinqh. 
V. Amir Chand. 10 P. R. 1916 : 

88 1. C. 230 : 16 P. L. B. 1916. 
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TBANSFEB OF PROPERTY ACT (IV OF 1882). 
S. 72. 


-S. 72—/fi/ercs^. 

The mortgagee is entitled to interest on the 
sums which he as tenant lent to his landlord 
(mortgagor) owner of the house, for repairs which 
did not enhance the letting value but merely kept 
that value at its former level. (Hallifax, A» J. C.) 
Rambilas V. Lax MIN ARAVAN. 

1922 Nag. 262. 


--S. ^2^Powcrs of leasing—Lease grants 

ed after institution of suit—If binding on mort¬ 
gagee. 

A mortgagor is not entitled after making the 
mortgage to grant leases which may have the 
effect of materially diminishing the value of the 
security for the remedies of the mortgagee under 
the mortgage. Where a suit has been filed to en¬ 
force the mortgage the rights of the lessee are 
subject to the result of that suit and no effect can 
be given to them over the rights which another 
person may acquire in enforcement of the mort¬ 
gage. 15 O. C. 239 Ref. (Kanhaiya Lai, J. C.) 
MUSSAMMAT Bibi Saidunissa V. Faiyaz Hassan. 
4 V. P. L. R. (0.) 76 : 9 0. L. J 319 : 1923 Oudh 1 

_S. 72— Zamiftdar's rent paid by mort¬ 
gagee is payable by mortgagor. 

A usufructuary mortgage contained the fol¬ 
lowing stipulation. “ Then payment of Zemindari 
rent shall rest with the Bharnadar. I. the execut¬ 
ant, neither have, mor shall have any concern 
therewith The Bharnadar shall himself obtain 
receipt on’my behalf At the time of payment of 
the said principal amount I shall p^y the rent 
with interest at Rs. 2 per cent per mensem.” 
Held that both under the law and under the con¬ 
tract the mortgagee was bound to pay the rent 

due to the Zemindar and entitled to add it to the 

__S. 72 —/w/irovcmcrtis —Right of mort¬ 
gagee to value of improvements. 

^ X mortca<^ee who makes improvement on the 
mort^^aged property is entitled to compensation 
mprovements on established principles o 
eaaity and not on the principle embodied m S 51 

??h; Transfer of Property Act. In valuing the 

rmprovemen^'s regard'must be had to the actual 
motleys spent by the mortgagee and not to the 
nnrpriated value of the property at the date of 
ZTm^ion. C., J.T SiNOH . Gukdit 

Singh. 

-a 72 Usufructuary mortgage—Lease 

_Swff for accounts not merged. 

to mortgag ^ mortgagee leases the pro- 

iH^mort" agor fo“ specihed reut, his right 
iu1”o accounts bLed on his right m 

interest on his I arising from the rela- 

siituted for his r ghtSnto reM a 

tion of vepa Kasemam p. Vari- 

Sttbramania AtyarJJ.) ^ 

OONDA NARSINGHAM. 

c 72 (&)—Usufructuary mortgagee— 
■ A i to enhanced rent, 

“enhanced reut. he ought to 


have the benefits of the enhancement. (Kanhaiya 
La/, y. C.) Nawab Saiyad Wilayat Hussain v. 
ZamaNI BEGam. 54 I. G. 112 : 6 0. L. J. 608. 

-S 72 (a) — Mortgagee in possession — 

Expenses of suits to recover arrears of rent — 
Whether an act of management. 

Filing of suit to recover arrears of rent by a 
mortgagee in possession is in the absence of bad 
faith, an act of management and expenses incurr¬ 
ed on that account are recoverable under S. 72 of 
thoT. P. Act. 21 Mad. 32, Not Foil. {Lindsay, 
J, C.) Basant Singh v. Mata Baksh Singh. 

23 I. C. 466 : 17 O. C. 47. 

S. 72 (b) — Improvements —Interest on 
costs of improvement. 

A mortgagee in possession is entitled to interes t 
on the amount spent for repairs effected with the 
object of preserving the property in pursuance of 
the terms of the mortgage, and also on the rates 
and cesses paid by him therefor. The mere 
circumstance that in the mortgage-need, it is not 
specifically mentioned that interest would be paid 
on costs of repairs, is not to be deemed to be a 
contract to the contrary in respect of interest. 
{Banerjee, J.) Rahamatullah Beg v. Yusuf Ali. 

16 I. C. 633 : 10 A. L, J. 124. 

—-S. 72 (b)— Forced payment of a call. 

Forced payment of the call by the registered 
holder of shares who held them as security is 
not an expenditure for the preservation of the 
security. [ScOtt, C. J. and Heaton, J.) Birdi- 
CHAND JlVRAJ V. STANDARD BaNK, LtD. 

42 Bom. 159 : 40 I. C. 167 : 19 Bom. L. R. 341 

• 

- S. 72 (b)and 73— Exeeution sale — Pay¬ 
ment by mortgagee to set aside sale in.rent-decree 
—Lien on property —S. 73—C. P. C., O. 21, R. 89. 

I'he decree in which are merged the rights of 
the mortgagor under the deed does not put an 
end to the relationship of mortgagor and 
mortgagee. A mortgagee is entitled to add the 
amount deposited by him to set aside a sale in 
execution of a rent-decree under O. 21, K. 89, and 
acquires a lien for that deposit on the mortgaged 
property which is not discharged by the payment 
of the sum due under the preliminary decree. 
That payment satisfies the decree bat leaves the 
lien (acquired subsequent to the decree) outstand¬ 
ing. The inclusion in a mortgage-deed of a remedy 
which the mortgagee has already by law (S. 73 of 
T. P, Act) cannot debar the mortgagee from pur¬ 
suing any other remedy which may be open to 
him. {Jenkins, C. 7. and Mookerjee, J.) Ambica 
Charan Dutt V. Rangati Guha. 

28 I. C. 671 : 21 C. L. J. 284. 

- S. 72 (b)— Rent-decree — Payment by 

mortgagee to satisfy rent-decree obtained b y 
mortgagor's landlord^ Lien on mortgaged pro¬ 
perty. 

A got a perliminary decree on his mortgage 
and afterwards the mortgagor’s land was sold 
by bis landlord in execution of a rent-decree 
against him and A paid the decretal amount to 
set aside the sale. Subsequently the mortgagor 
sold the land to C who paid into Court only the 
amount of the preliminary decree. A then sued 
to establish his lien for the amount paid by him 
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to have the sale set aside. Held, that he was 
entitled to a decree. iRic/i<Jrdso^, J.) Ambika 
Chaj^an Datta V. Kam Gati Gu(ia. 14 I. C. 718. 

-S. 72 (b) — Extension of buildings — Com- 

pensahon for. 

Where a mortgagee in addition to repairing the 
house which had become unintiabitable, extended 
the same and it was tound the amount of monsy 
spent was not unreasonable he is on equitable 
grounds entitled to be paid for the improvements. 
[Martinciin and Zafar Ah, JJ.) LaIUIU Kam v, 
Abdulla. 1923 Lab. 687. 

-S. 72 [h] — Rcconstrticling and repairing 

shop, 

A mortgagee in possession of shops can repair 
and reconstruct them to keep bis security in tact 
but cannot claim interest on the expenses incurred 
{Broadway and Abdul Raoof, JJ.) ToHlij Mal v' 
Huta 67 I. C. 132 ; 3 Lah. L. J. 184’ 

-S. 72 (b) — Mortgagee in possession — 

Compensation for improvements. 

If a mortgagee in posjession spends money on 
permanent works in the property which enhances 
its value it would be inequitable to allow the 
mortgagor to redeem without making him pay at 
least the actual expenses incurred by the mortga¬ 
gee. {Scott-Smith, J ) Kekhi Kesh v, Jwala 
Sahai. 52 I. C. 862 : 78 P. R. 1919. 

■8. 72 (b)— Repairs and preservation of 
property — Mortgagor—Right to claim, 

VVbere there is condition in a mortgage deed 
that the mortgagor is to be responsible for 
repairs, the mortgagee is not entitled to do them 
himself without notice to the mortgagor and 
make the costs an additional cliargc on the pro¬ 
perty. [Martineau, J.) Moti I^am v. Sant Kam. 

61 I. C. 979. 

— 8. 73 (b)— Conditional sale — Improve' 

ment by morlgagee—Right to value of. 

After the period for redemption in a mortgage 
by conditional sale, the mortgagee might reason¬ 
ably claim to have had bona fide belief that 
there was no intention on the part of the mort¬ 
gagor to redeem and as the improvement to the 
house was of a permanent nature and had 
undoubtedly increased its value it was equitable 
that the mortgagor should pay its cost thougli he 
did not give his consent to it. 119 P. R. 1876. Ref. 
33 P. L. R. 1903 Dist. [Broadway, J,) MUssamat 
Ramkan V. Partau SiNoti. 51 i.c. 689 : 

58 P. R 1919. 

-8. 72 (b)— I^ght to compensation Jor im- 

provements. 

A mortgagee is entitled to compensation for 
improving the mortgaged property it allowed to 
do so by the mortgagor and the ruoncy duo to the 
former is a charge on the latter's interest. 
A mortgagee accepting a mortgage with know¬ 
ledge that a third person had interest in the pro¬ 
perty cannot claim from the mortgagor costs 
incurred by him in litigation for opposing such 
person’s claim. [Ratligan, J.) Kam Ditta Mal 
V. Karam Devi. 167 P. W. R;i9l2 : 17 I. C. 243: 

190 P. L. R. 1912. 
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-S. 72(b)— 'Sale' — Meaning. 

Per Spencer, J. —The word * sale ’ in S. 72 (6) 
covers a sale in execution of a simple money 
decree, which does not affect or extinguish the 
security. Per Ramesam, J. —The . word ‘ sale’ 
should be construed * ejusdem generis * : with the 
words‘destruction’ ‘forfeiture’ that precede it, and 
so it applies only to sales endangering the mortga¬ 
gee's security and nolUo sales merely of the equity 
of redemption. {Spencer and Ramesam, JJ.) 
Venkata Narasimhu Rajugaru v Kuppu 
Chetty. 40 M. L. J. 524 : 63. I. C. 24 : 

(1921) M. W N. 479 

-Ss. 72 (b) and 76 (c)—Enhanced revenue 

— Usufructuary morIgagc — Right to add to the 
mot tgage money. 

S, 76 (c) of the T, P. Act merely imposes on a 
mortgagee an obligation to pay the revenue and 
Government charges if they can be paid out of 
the income. H they can be so paid, he cannot 
recover them under S, 72 (6). Il they cannot be 
so paid, in the abscMice of a contract to the con¬ 
trary, a mortgagee who has paid them out of his 
own pocket can recover them under S. 72 (61 . 
[Lyle and Ashworth, A.J.Cs,) Farzand An r. 
Saui(> Hussain Khan. 54 I. C. 264: 23 0. C. 270^ 

-S. 72 (b)— Subsequent mortgagee —Pur- 

chase in e.vecution—Payment of prior simple 
mortgage — Right to />os5t;ssi(?». 

S 72 of the T. P. Act is wide enough to cover 
the case of a subsequent mortgagee who has ob¬ 
tained an order for possession in execotion of his 
decree and who pays up the money due to a 
prior mortgagee. If a prior mortgagee neglects to 
make a puisne mortgagee a party to his suit, tlie 
puisne mortgagee cannot be affected hy the 
decree passed in such suit. A payment of money 
made which was not immediately necessary to 
have the security cannot be brought within the 
provisions of S. 72. [Daniels, A. J. C.) Gaya 
Prasad v. Guk Dayal. 22 0. C. 32 : 

51 I. C. 549 : 6 0. L. J. 270, 

-S. 72 (b)— Improvements — Mortgagee — 

Mortgage money. 

S. 72 of the T. P. Act docs not allow a mort¬ 
gagee to make improvements at the expense of 
the mortgagor with the object of deriving grea¬ 
ter beneht during tlie period of his enjoyment 
from his mortgaged propeity and to add the 
costs of the same to the mortgage money. (Sfnnrt 
and Kanhitiya Lai, A J. C.v.) Jangi Ram v. 
Sheoraj Singh. 30 I. C. 334 : 2 0. L. J. 338. 

-S. 72 (b)— Sale of equity of redemption — 

Usufructuary mortgagee paying amount to avoni 
sale. 

Money paid by usufructuary mortgagee to avert 
sale in execution of inoncy-decree is not money 
charged on the property and the moitgagte is 
entitled to a personal^decree. S. 72 is intended to 
apply to cases where forfeiture or sale is likely to 
imperil the mortgage security. [Kanhaiya Lai, 
A,j,C.) Shbo Dulaki I/. Mussammat Balasha. 

19 I. C. 744 : 16 0. C. 48. 

-Ss. 78 (b) and 100— Arrears of Govern¬ 
ment revenue—Mortgagee paying off arrears of 
Government revenue to prevent sale—Charge, 
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Where a mortgagee pays off arrears of Govern- 
ment revenue to prevent tbe sale of the property 
he can add on the amount to the mortgage debt 
under S. 9 of the Bengal Revenue Sales Act. The 
amount will at least be a charge upon immove¬ 
able property within S. 100 of the T. P. Act, and 
could only be enforced by a suit under. O. 34, 
C. P. C. {Jwala Prasad, /,) Raj Kumarlal v, 
Jaikaran Das. 5 Pat. L. J 248 : 

57 I C. 653 : 1 Pat. L. T. 225. 

--S. 72 (b)— Scope of — Sale of equity of re¬ 
demption. 

S. 72 does not cover a case in which the Tight* 
title and interest only of the mortgagor may be 
put up for sale, but covers only payments made 
to save the security itself. [Roe and Jwala 
Prasad, JJ.) Rajendra Prasad v, Bahuria 
Ratan JOVE Kuer. 1 Pat. L. J. 589 : 

38 I. C. 232 : 3 Pat. L. W. 37. 

___S. 72 (b) — Payment of arrears of revenue 

by mortgagee after preliminary decree—Right to 
charge—Burma Land Revenue Code, S. 48. 

A mortgagee who after a preliminary decree, 
to save the mortgaged property from being sold 
under S. 48 of the Lower Burma Land Revenue 
Act, pays the arrears of revenue due, gets a 
charge and lien over the mortgaged property for 
the amount so paid. 30 C. 794 ; 14 C. 809 ; 14 A. 
273 ; 26 B. 437 ; 26 M. 686 ; 11 M. 452 ; 3l C. 
975 • 13 A. 195, Rel. [Maung Kin, J.) Ma Pwa 
KinV. K. P. S. a. R. P. Firm. 43 I. C. 190 : 

12 Bur. L. T. 36. 

_.S. 72 {c)—Expenses incurred in protect¬ 
ing mortgagor's title—Separate suit for, if lies. 

A mortgagee is entitled to recover monies spent 
by him in protecting the mortgagor's title ; and 
this can be done either by separate suit or by 
adding the expenses incurred to the mortgage- 
mnnev and to insist on those suras being paid 
before redemption. Queere. —Whether tbe mort- 
0 a 0 ee is iustified in conducting an expensive 
criminal litigation ? {Seshagiri Aiyar and Napter, 
71 \ VENKITASAMI NaIKER 7-'. Mhthusami Pillai. 

23 M. L. T. 280 : 45 I. C. 949 : 34 M. L. J. 177. 
__ 72 [d)—Mortgagor and mortgagee— 

mot*gIgeeTs entitled to add to his mortgage 

security the costs incurred by him in defending 

irrslcessful suit for redemp ion bv the m 
0 A 0 OX because payment of such expenses is 
larded as an implied term of the mortgage 

/) VaradarajUlu Chetty «. Dhana- 
LaksTmI'/mLal. 26 I. C. 184 : 16 M L. T. 365. 

____S —Undivided share—Substituted 

security-Partition-Share^^^^^^^^^ ^ 

In a mortgage mortgage bond that 

clause was whole of the property allotted 

after ^ substituted for the property 

to the lady ^ball be substuui 

mortgaged. ^ of property mortgaged, 

quadruple the j^ting to the substitution 

'tleld, that the for what had 

of the whole of Ld would be operative 

^rd"wSrub];crt«le of her Share to the 
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mortgage. [Lord Moulton.) Lala Mahabir Prasad 
V. Musammat Taj Begam, 

1 L. W. 959 : 19 C. W, N. 162 : 

(1915) M. W. N. 387 = 23 I. C. 642 : 

27 M. L. J. 13. (P.C.) 

-S. 73— Sale proceeds of mortgaged pro¬ 
perly—Right of puisne mortgagee 

Where a first mortgagee brings a suit on his 
mortgage impleading the second mortgagee as 
party and a decree for sale is passed and the 
surplus sale proceeds are withdrawn by the first 
mortgagee in execution <i a decree on the third 
mortgage, the second mortgagee has a right to 
recover the money in satisfaction of his mortgage. 
The surplus sale proceeds represent the security. 
[Sir John Edge.) Barhamdeo Prasad v. Tara- 
CHAXD. 41 Cal. 654 : 41 I. A. 45 : 

15 M. L. X 62 ; 12 A. L. J. 82 : 

18 C. W. N, 345 : 19 C. L. J. 132 : 

16 Bom. L. B. 89 : (1914) M. W. N. 38 : 

21 I. C. 961 : 26 M. L. J. 243 (P.C.). 

■■'S. 73— : 2 ale of mortgaged property in 
execution of rent decree against mortgagor-^ 
Charge on surplus proceeds—Right of mortgagee 
against property, 

If property subject to a mortgage is sold in 
execution of a rent-decree against the mortgagor, 
the mortgagee even though he has got a decree, 
has a charge under S. 73 of the T. P. Act upon 
the surplus sale-proceeds that remain in Court 
after satisfaction of the rent-decree. That charge 
continues to subsist notwithstanding that the 
amount is drawn out from Court by the judgment 
debtors and others. The mortgagee in the first 
instance must see how much he can recover from 
the judgment-debtor and others who have drawn 
out the surplus money, and to that extent there 
cannot be a charge on the mortgaged property. 
For any sum beyond that, the mortgage decree 
can be executed in the usual manner against the 
mortgaged property. [Fletcher and Cuming, JJ.) 
Parameshwar Daw v. Ananth Bhandu Daw 

61 I. C. 333. 

Sb. 73 and 100— decree — Charge on 
holding—Successive decrees—Sale on last decree. 

Where a patni (enure is sold in execution of 
the last of a series of rent decrees, the charge in 
respect of the prior rent-decree is transferred to 
the surplus sale proceeds on the principle embo¬ 
died in S. 73 of the T. P. Act which is a principle 
of justice, equity and good conscience. The 
charge which ihe landlord has in respect of bis 
rent is not one created by law under S. 100 of the 
T. P. Act. Such a charge is not an encumbrance 
within tbe meaning of S. 161 of the B. T. Act. 
(N. R. Chatterfee and Smither, JJ.) Satya 
Shankar Ghoshal v. Mon Mohan Guha. 

43 I- C. 996 : 22 C. W. N. 131. 

•-8. 7S— Rent sale — Proceeds — Mortga<ie 

—Charge. ^ 

A mortgagee has a charge upon the surplus 
sale-proceeds where property has been sold in 
execution of a decree for arrears of rent notwith¬ 
standing that the mortgage-debt has been trans- 
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ferred into a judgment-debt. {Mookerjee and 
Beachcroft, JJ.) Basant Kumar Bose v. Khulna 
Loan Company. 20 C. L. J. 1 : 

26 I. C. 197 : 19 C. W. N. 1001. 

- ^.^Z—Substiiuted security—Sale proceeds 

— Surplus—Right of puisne mortgagee. 

Where a fourth mortgagee in satisfaction of 
his decree withdraws the surplus sale-proceeds 
deposited in Court after discharging the second 
mortgage, the third mortgagee cannot sue for the 
money as his own bui might In equity regard it as 
part of the security and follow it in the hands of 
the fourth mortgagee. [Harrington and Carnduff, 
JJ.) Nathansao V. Mrs. Annie Besant. 

19 I. C. 226 : 19 C. W. N. 535. 

...-8^ ^Z^Scope of, 

S 73 only gives a right to the mortgagee, over 
the surplus sale-proceeds and refers to cases 
where the law otherwise provides that the effect 
of the sale would be to nullify a mortgage. It is 
not intended to enlarge the interest of the pur¬ 
chaser at a sale for arrears of revenue or rent* 
24 C. 746. Foil. {Chatterjec, J.) Chhatardhari 
Lal V. Biranchi Lal. 9 I. C. 248, 

-S. 73 —Principle of — Applicability to 

Court sales. 

The principle of the substitution of properties 
and securities in favour of persons who through 
no fault of their own are deprived of the original 
rights and securities, applies to a case where an 
auction-purchaser of lands is deprived of the 
crops on it by a lessee pendente lite. The auciiou- 
piirchaser can claim the rent due from the lessee 
to the judgment-debtor. (Sadasiva Aiyat and 
Napier, JJ.\ Penmuetsa Subbaraju v Veegis- 

SENA SeETHARAMA RaJU. 

17 M. L T. 57 : 28 I. C. 232 : 
(1916) M. W. N. 174 : 39 Mad. 283. 

-S. 73— Land acquisition — No new cause 

of action. 

A uew cause of action does not arise, where 
S.73 of the T.P. Act comes into operation but the 
charge of the mortgage is merely transferred 
from one item of property to another. [Drake' 
Brockman^ J. C.) Vishwanath v. Shankahlal. 

34 I. C. 704 ; 12 N. L. R. 20. 

■ -S. 73 —Land acquisition proceedings — 

Substituted security. 

Where mortgaged property has been acquired 
under the Land Acquisition Act the mortgage 
could not be redeemed as the mortgaged proper¬ 
ty bad been destroyed and had ceased to exist. 
But the mortgagee can sue for the proceeds 20. 
O.C. 256 Foil. iS/imrf. J. C.) Ladli Prasad 
i\ Nizam ud-din Khan. 22 0. C. 342 t 

54 1. C. 635 ; 2 U. P. L. B. {J. C.) 25. 

■ ■—S. 78 — Land Acquisition — Mortgagor in 
possession—Right of mortgagee to compensation 

awarded. , 

Where during the pendency of a mortgagee 8 
suit for sale a part of the mortgaged property is 
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compulsorily acquired under the Land Acquisi¬ 
tion Act, the mortgagee is entitled to an injunction 
restraining the mortgagor from taking the pur¬ 
chase-money out of the hands of the Land Ac- 
quistion Deputy Collector. 16 All. 78, Diss. 6 Mad. 

344; 6 C. L. J. 745; 10 C. L. J. 150. Foil. (Coutts 
and Sultan Ahmad, JJ.) Ashutosh Rai v. Badu 
Lal JhuNGar. 5 Pat. L. J. 650 : 59 I. C. 613 : 

2 Pat. L. T. 110. 

-Sa. 74 and 75. 

Sec also (1) C. P. C., O. 34, R, 1. 

(3) Mortgage—Practice. 

-Ss. 74. 75 and QB —Rights of puisne mort¬ 
gagee — Anomalous mortgage—Right of puisne 
incumbrancer to redeem prior mortgage. 

In the case of an anomalous mortgage the in¬ 
tention of the parties has to be gathered from the 
terms of the mortgage. If they show that the par¬ 
ties had no thought of sale, the mortgagee has no 
right to enforce a judicial sale. A puisne incum¬ 
brancer can always pay off a prior incumbrance, 
and the mortgagor who created both has neither 
interest nor right to object. [Lord Phillimore.) 
Madho Rao V. Gulam Mohiuddin. 

56 I. C. 717 : 16 N. L. R. 134. 

- S. 74— Suit on prior mortgage —P 

mortgage—Rights of. 

Where a suit on a prior mortgage is brought 
without impleading the puisne mortgagee and 
decree and sale follow, the puisne mortgagee s 
rights to redeem, etc,, remain unaffected. (Sir 
John Edge.) Mahommed Ibrahim Hossein Khan 
V. Ambika Pbrshad Singh. 39 Cal. 527 : 

39 I. A. 68 : 11 M. L.T. 265. 
(1912) M. W, N. 367 : 9 A. L. J. 332 : 

14 Bom. L. B. 280 : 16 C. W. N. 506 : 

15 C. L. J. 411; 141. C. 496 : 

22 M. L. J. 46B (P. C.). 

--S. 74— Prior mortgagee Purchasing pro¬ 
perty—for sale by subsequent mortgagee — 
Rights of parties—Form of decree. 

Where a prior mortgagee has brought the pro¬ 
perties to sale under his decree and purchased 
them himself he is entitled to hold up his mort 
gage as a shield against any attempt made by the 
subsequent mortgagee to deprive him of his 
rights. In a suit by the latter the form of decree 
should be that unless within the date fixed he pays 
in the amount due under the earlier mortgage the 
prior mortgagee would be entitled to ask lor a 
dismissal of the suit, [Ryves and Daniels, JJ.) 
PhulChandd. Mt. SURJi. 1933 All. 457- 

-Bs. 74 and 75—C. P. C O 34. Rr. 11 ond 

12 —on puisne mortgage —Prior mortgagee 
not impleaded—Equities in a suit for establish¬ 
ing priority of claim between purchasers at exe¬ 
cution sales. 

Prior and puisne incumbrancers and all neccs' 
sary parties should be included in a suit to en¬ 
force a mortgage, but when the prior and puisne 
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incumbrancers bring separate suits without im¬ 
pleading each other and property is bought by 
different persons at execution sales, it is incum¬ 
bent on the Court in a suit for establishing a pri¬ 
ority of claim as between the purchasers, implead¬ 
ing judgment-debtors and decree holders, to 
grant relief according to the equities ,on the basis 
of the exact positions of the parties. {Piggott 
and Lindsay^ JJ.) Babu Lal v. Jalakia. 

37 I. C. 343 : 14 A. L, J. 1146. 

-S. 74—A/or/grtge—Prior and subsequent. 

Suit by prior mottgagee suing tbe mortgagor 
wiinout impleading puisne mortgagee and ob 
tainmg decree for toreciosure is not debarred of 
his right to redeem puisne mortgagee. {Ryves 
and Gokul Prasad^ JJ.) Parasram Singh v. 
Pandohi. L. B. 3 A, 217. 

—-8s. 74 and 75— Rights of prior and sub' 

sequent mortgagees—Suit by prior mortgagees 
without impleading puisne mortgagors—Rights 
oj purchaser — hnprovememt—Subsequent suit by 
puisne mortgagee* 

Where a prior mortgagee brought a suit for 
sale without impleading the puisne mortgagee 
and as a result of the decree the properties were 
sold and purchased, tbe rights of the puisne mort¬ 
gagee are not affected. If the puisne mortgagee 
want to sell the .properly in a suit on his own 
mortgage the decree must direct redemption by 
the second mortgagee of ihe first mortgage or a 
sale if the purchaser of the property in execution 
of the decree on the prior mortgage does not 
wish to redeem the puisne mortgagee. 31 M. 423 
Rei. Theie is no distinction m such cases bet 
ween purchasers at court auction and those by 
private treaty. The auction-purchaser has no 
right to claim to be paid the value of his impro¬ 
vements before the puisne mortgagee could bring 
tbe property to sale. 31 M. 425 Kef. [Ryves ana- 
Gokul Prasad, JJ.) Budhi Lal v. The Admini¬ 
strator General of Madras. 

20 A. L. J . 216 : L. R. 3 A. 160 : 

44 All. 418 : 1922 All 104. 


-Ss. 74 and 96—Puisne mortgagee dis¬ 
charging prior morigage-'Right to reimbursement 
—Limitation—Contract Act, S. 69. 

A puisne mortgagee discharging the prior 
mortgage acquire a charge on the 
property on the date of the payment of the prior 
mortgage and bis right to reimbursement ac¬ 
crues to him on the date on which he pays off 
the amount of the decree and relieves the mort¬ 
gagor of the obligation which, under the decree 
exists on them. {Banerji and Gokul Prasad, JJ.) 
Bara Shib Lalv, Munni Lal. 

3 U. P. t. R. (A.) 193 : 63 I. C . 604 : 

19 A. L. J. 840 : 

; ^—S. 74 —Simple mortgagee paying off a 
prior mortgage—Mortgagor in possession — 
Effect, 

Where on a simple mortgagee paying off a 
prior mortgagee of a portion of the property, the 
mortgagor and not the mortgagee took possession 
of the portion, the intention of the latter was not 
to keep alive the prior mortgage for his benefit. 
[Richards, C. J. and Banerjee, J.) Har Narain 
V, Har Prasad. 23 1. C. 827: 12 A. L. J. 470. 

--Ss. 74 and 16—Suit on puisne mortgage 

—Rights of purchaser. 

The purchaser of the equity of redmption who 
pays the decretal amount lo save the mortgaged 
property from sale to the first mortgagee who was 
to be paid by the second mortgagee under an 
agreement with the mortgagor out of the con¬ 
sideration for his mortgage, can sue the second 
mortgagee for the amount and time begins from 
tbe date of payment by the purchaser. [Griffin 
and Ryves, JJ,\ Hakim ali Khan v.Dalip Singh 

19 I. C. 676 ; 11 A. L. J. 478. 

-Ss. 74 and 101— Subrogation — Puisne 

mortgagee Paying off prior mortgage—Prior 
mortgage whether kept alive — Presumption. 

A puisne mortgagee paying off a prior mort¬ 
gage is presumed to keep it alive for his benefit. 
[Knox and Karamat Husain, JJ.) Sundar Lal v. 

Amanatulla. 111 , c. 469. 


__S. l^—Subrogation—Two mortgages in 

favour of the same person Third mortgagee 
paying off first mortgage— Effect. 

The plaintiff held two mortgages in respect of 
fhf. same oroperty. The delendant a subsequent 
mortgagee ol the same property satined the first 
mortgage in favour of tbe plaintiff. The plaintiff 
th^n brought a suit for sale of the mortgage pro¬ 
perty wherein the defendant claimed 

pciiy ^ he had satisfied. Held 

Tc Tran o/p“ does not purport to 

theTransier 01 y jgiating to mortgages in 
consolidate amends certain parts 

India but only jhere is difference bet- 

of the law. O P purchaser pays of a prior 

ween the case wh P person and the case 

mortgage in favour mortgage against the 

where he pays off_ ^ “^^cUims^he right 

same creditor again Prasad, JJ.) 

of subrogation, 

Mohan Lal v Pke^iRAJ. „ p i,. b. (A.) 78 : 

L. R. 8 A. 59 


-8. 74 —Subsequent mortgagee paying 

prior mortgage without receipt or assignment 
does not affect the extinguishment of the prior 
mortgage. 

If the second mortgagee pays a prior mortgage 
but does not get it assigned nor does be get a re¬ 
ceipt for the amount paid but only gets hold of 
the mortgage deed it cannot be said that the first 
mortgage is not extinguished and that the second 
mortgagee has no right to sue for the amount due 
on the first moiigz.gt.[Macleod, C.J. and Shah, J.) 
Narayan Budhaji V, POSHA Jama. 

46 Bom. 1112 : 62 I. C. 477 : 23 Bom, t. E 466. 

-8. 74—Snif on prior mortgage—Parties 

—Puisne mortgagees. 

Where there is more than one mortgage upon 
a property the role is redeem up, foreclose 
down, which means that the first mortgagee suing 
for forecloswe must make all subsequent mort¬ 
gagees parties and afford them a chance of re¬ 
demption. The first mortgagee can neither fore¬ 
close nor be redeemed by the original mortgagor 
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without taking into account intermediate en¬ 
cumbrances. The intermediate mortgagees must 
be dealt with before the first mortgagee can come 
in touch with the mortgagor. (Beaman, /,) Hope- 
mills. Lid. V. Sir Cowasjee [ Ready Money. 

10 I. C. 748 : 13 B^m. L. R, 162 

-S. 'J^ — Applicahthiy of—Decree on prior 

mortgage. 

S. 74 applies even after a decree has been ob¬ 
tained on H prior mortgage. 27 A 325, Rel. on. 
(Jenkins^ C. J and Stephen, J.) Braham Deo v. 
SUKUWAR Dube. 24 I. C. 734. 

-S- 74— Suit on prior mortgage — Second 

mortgagee previously in possession — Purchuser — 
Right of. 

A first mortgagee having bought the property 
in a suit on his mortgage to which the second 
mortgagee was not a party is, if he purchases in 
execution, entitled to possession as against the 
latter even though he had previously obtained 
possession thereof by a sale under bis own mort¬ 
gage. 21 M. L, J. 213 N' t Foil. (Coxe and Imam, 
JJ.) Chatturdhary Chowdhury V. Gaya Pra¬ 
sad Singh, 23 I. C. 791, 

■ Ss. 74 and 101— Discharge of prior mort¬ 
gagee by puisne mortgagec--Right to sue on prior 
mortgage — Defenoe. 

A puisne mortgagee who had discharged two 
prior mortgages sued to enforce all the three 
morigagea and the defence was that he had done 
so in pursuance of a contract for the purchase of 
the property itself. Held that assuming the con¬ 
tract to be true the plaintiff was entitled under 
the specific terms of S. 74 of the Contract Act to 
enforce the prior mortgages. 4 'A. L. J. 349 : 6 
A. L. J. 549. Dist. In cases where S. 74 of the T. 
P. Act applies, no question arises as to whether 
the payment was for tlie benefit of the mortgagor 
or the mortgagee. It is enough if the person 
claiming the benefit of the payment was a mort¬ 
gagee at the time of the payment. (Oldfield and 
Ratnesam, JJ.) GuJULUVa Nagayyar v. ThUdu- 

KUCHI GOVINDAYYAK. 

17 L. W. 14 : 1923 Mad. 349. 

--S. 74— Subrogation — Prior mortgage 

dischagred by subsequent mortgage—Partial dis¬ 
charge is not enough. 

(n order to sustain a claim for priority under 
S. 74 of the T. P. Act there must be a complete 
discharge of the prior mortgage and a partial 
discharge of the prior mortgage by the puisne 
mortgagee docs not entitle him to subrogation. 35 
M. 183 foil. : 38 A. 502 Dist. 41 M.L.J. 599 ; 36 C. 
193 ; 48 I. C. 779 Ref, (Spencer and Odgers, JJ.) 
Brahmanondam Venkata Laxminakayana Rao 
V. Allamneni Venkayya. 

31 M. L T. 170 (H. C.) : 16 I. W. 216 ; 
43 M L. J. 284 : 1922 Mad. 441. 

“*8. 74 Reedemption by subsequent mort¬ 
gagee Landlord's rights 07>er the tenants of the 
prior mortgagee do not pass. 

S. 74 gives the redeeming second mortgagee 
only the rights and powers of the redeemed mort¬ 
gagee as such and does not pass any of liis rights 
as a landlord. Subsidiary rights, such as lease 
hold rights created by the prior mortgagee come 
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to an end ipso facto and any tenant continuing in 
possession most be treated as a trespasser. 
(Krishnan and Odgers, JJ.) Alagirisami v. 
Akkulu. 14 I. W. 399 : (1921) M. W. N. 752 : 

69 1. C. 661 ; 41 M, L. J. 462. 

-Ss. 74 and 76—C.P.C. (1908), O. 34. R. 1 

—Rights of puisne mortgage. 

Pet Srinivasa Aiyangar, J : —A puisne mortga¬ 
gee who is not made a parly to a suit for sale of 
a prior encumbrance is entitled to insist on a 
decree for sale subject to the previous mortgage. 
Per Coutts Trotter, /.—Of any number of 
mortgagees, the later can always redeem the 
earlier, but cannot be compelled to do so and the 
earlier cannot reedeem the later save by consent, 
Wbat is transferred to a mortgagee is a right 
to sell the mortgagor’s interest as it stood at the 
date of the mortgage, subject only to this that in 
his suit he must make all subsequent mortgagees 
parties, if he wishes the sale to be free of their 
encumbrances. (Coutts Trotter and Srinivasa 
Aiyangar, JJ.) Chinnu Pillai v. Venkatasami 
Chettiar. 40 Mad. 77: 

(1916) 1 M. W. N. 245 : 19 M. L. T. 217 : 

34 I. C. 607 : 30 M. L. J. 347. 

-Ss. 74 and 91— Subrogation — Sub-mort¬ 
gagee—Right to redeem prior mortgage—Suit to 
recover amount paid to discharge. 

A sub-mortgagee of a second mortgagee’s 
right is entitled to redeem the first mortgage and 
on redemption becomes entitled to his right by 
subrogation and to recover the amount due on the 
first mortgage also. S. 74 of the T. P. Act docs 
not prevent the redemption of the kind mentioned 
herein. (Benson and Sundata Aiyar,JJ.) Vbn* 
katanarayanaswami Reddy v. Kanni Ammal. 

14 M. L. T. S90 : 21 1. C. 560 : 

(1913) M« W. N. 903. 

•"8. lA-^Subrogation—Prior mortgage — 
Decree—Payment by puisne mortgagee—Right of 
latter—or e.xecution, 

A puisne mortgagee paying off a decree on a 
prior mortgage is only entitled to proceed by 
way of Suit on the prior mortgage and not by 
execution of the decree. (Benson and Sundara 
AiyarJJ.) Sundara Rbddiar v. Subbaiya Koun- 
D.AN. 13 M. L, T. 266 : (1913) M. W. N. 369 : 

18 1. C. 610 : 24 M. L. 3. 88. 

-S. Subrogation—Right to—Payment 

of portion by stranger. 

A person who advances money to pay off a 
part of the first mortgage cannot have priority 
over the second mortgagee without being either 
a purchaser or a mortgagee. (Abdur Rahim and 
Spencer, JJ.) HaNumaNthayaN Aiyar v. Mbb- 
NAKSHi NaidU. 36 Mad. 183 : lO M. L. X. 380 : 

(1912) M. W N. 168 : 18 1. C. 418 ; 

22 M. L. J. 12. 

-8. 74—Smi/ on ^rior worfgag«—Purine 

mortgage—Rights of—Sale by the former. 

Where there are two mortgages to two differ¬ 
ent persons neither being usnfructuary, and the 
first mortgagee makes the sale and pnrehases it 
himself, his possession cannot be disturbed by 
the second mortgagee. His right is not lost 
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even if he is joined as a defendant to the suit by 
the second mortgagee who,however, has a right to 
redeem the prior mortgagee. The prior mort¬ 
gagee (purchaser) can redeem the puisne mort¬ 
gagee and if he fails to do so, property could be 
sold and balance can be paid to the purchaser. 
The puisne mortgagee’s right to sell the pro¬ 
perty can be exercised even after the sale by the 
first mortgagee. But he must first redeem the 
prior mortgagee who can enforce his right of 
being redeemed or making sale even when he 
is a defendant. .Munro and ^ankaran .VntV, //.) 
Venkatagiri Aiyar V. Sadagopachariab. 

10 I. C. 83. 

■S. 74 —Subrogation ^Subsequent wort’ 


gagee discharging prior mortgage. 

A subsequent mortgagee disc barging a prior 
mortgage is not entitled to stand in the shoes of 
the prior mortgage. If the prior mortgage had 
been executed by an additional party who was 
not concerned with the subsequent mortgage and 
there is no express intention to keep alive the 
first discharged mortgage and there is no interme¬ 
diate mortgage from which benefit may be pre¬ 
sumed, and the rate of interest is different, there 
is no presumption of keeping alive. 9 C. 961 ; 2 
C. L. J. 288 ; 6 C. L. J. 134 and 20 M. L. T. 380 
Foil. [Krishnaswamy Aiyar and Ayling, JJ.) 
Sundaramayya V. Mummaredi Yanadamma, 

9 M. L. T. 258 : 9 I. C. 139 : 21 M. L. J. 180. 

S 74.-.SMff by prior mortgagee—Effect 


of not impleading latter—Rights of party. 

Although in a suit for sale by a prior mortgagee, 
the puisne mortgagee is not impleaded and a sale 
takes place, the estate becomes vested in the pur¬ 
chaser, subject to redemption by the puisne 
mortgagee. His only remedy, however, is to re¬ 
deem {Hallifax, A. J.C) Laxmi Chand v. 

NA^AyAN 6N. L. J. 237 ; 1923 Nag. 235. 

« 

_S ^^—Decfee on prior mortgage—Pay- 

nteni by puisne mortgagee—Right to interest is 
aho included. 

Where a puisne mortgagee pays off the monkey 
due on a prior mortgage decree, he gets the rights 
of the prior mortgagee including the right to g 
the interest. The puisne mortgagee is not de¬ 
barred by the role of damdupat from getting in¬ 
terest at the rates prescribed by the mortgage 

decree (Kotval, A J. C.) Narayan v. Nath.mal. 
decree. (Aur ^ ^ ^ ^ ^^5 

___.g 74— on puisne mortgage—First 

’”rn"a‘’fuit'Cputsne mortgagee lo which the 

nurchaser in Lecution of a decree on prior mor - 

if nartv the puisne mortgagee can only sell 

rnnprtv subicct to pfior mortgage. {Drake- 

o ^ /c Gangadas V. BHIKAJI. 

Brockman, J. C.) ^ ^ ^ ^ ^ 215. 

_,S 74- Suit on prior mortgage—Fore¬ 
closure decree-second mortgagee J? 

suit^Form of decree decretal amount 

mencement of. Hecree for foreclosure is 

,ar/i: a //r’"wh«?utsne mortgagee is 

D—VOL. IV 124 


also joined as a party, the proper form of decree 
is that provided in form No. 6 of the Appendix D 

I to the 1st Sch. of C. P. Code. By paying off the 
prior mortgagee, the puisne mortgagee becomes 
subrogated lo the prior mortgagee’s rights and 
under Art. 132 of the Lim. Act, time begins to run 
from the date of the prior mortgage and not from 
the date of payment. {Mitra, A.J.C.) Nathuram 
V. Sheolal. 

42 I. C. 796 : 13 N. L. E. 217. 

- S. 74 —Subrogation — Redemption of 

prior mortgage by puisne mortgagee. 

Wnere a prior mortgage is redeemed by a sub¬ 
sequent mortgagee ihe latter acquires all the rights 
and powers ot the prior mortgagee. {Stuart, 
J. C.) Jagmohan s>ing V. Ragho Ram, 

55 I. C. 638 ; 7 O.L.J. 304. 

—;-S. 74— Puisne mortgagee—Payment of 

prior simple mortgage — Rights. 

A party who is in the position of a defendant 
may often rely on rights he might have been un¬ 
able to enforce as plaintiff, A usufructuary mort¬ 
gagee can use a simple mortgage redeemed by 
him as a shield against a person seeking redemp¬ 
tion though on that date, a suit on the simple 
mortgage would be barred, He is also entitled to 
the interest accrued due since the date of payment 
of the money paid by him. [Daniels, A. J. C.) 
Gaya Prasad v. Gur Dayal. 6 0. I. J. 270 : 

51 I. C. 549 : 22 0, C. 32. 

- —Ss. 74 and 95— Subrogation — What is 

equitable and statutory. 

Subrogation is a substitution by operation of 
law to the rights and interests of the mortgagee 
by virtue of redemption and may be as of right, 
such as is referred to in Ss. 74 and 95 of the T.P. 
Act, or equitable or conventional, such as where a 
payment is made by a surety of a debtor, or is 
made by another under an agreement, express or 
implied, with the debtor or creditor or to protect 
a subsisting interest which could not otherwise be 
protected. 36 C 193, App. [Piggoit, J. C. and 
Kanhaiya Lai, A. J. C.) Sohan Lal v. Jot 
Singh. 20 1. C. 458 ; 16 0. C. 148. 

—^-S. 74 — Rights of prior mortgagee — Pos¬ 

session-—Possessory right unaffected by subsequent 
mortgage —Usufructuary mortgagee, right to re- 
sisl a suit for possession by a prior .mortgagee — 
Accrual of right to take possession — Priority. 

Where certain property was first mortgaged to 
the defendant under a simple mortgage and then 
mortgaged to the plaintiff under a covenant giv¬ 
ing him possession in certain events and the plain- 
tifi got a right to possession under the terms of his 
mortgage, but before he could obtain actual pos¬ 
session, the defendant took a subsequent usufruc¬ 
tuary mortgage of ihe same property in lieu of 
the money due under his previous simple mort¬ 
gage. Held, in a suit by plaintiff to recover pos¬ 
session under the terms of bis mortgage, that the 
defendant though he held a prior simple mortgage 
would not be entitled to resist the plaintiff’s suit 
for possession; the mere execution of a subsequent 
usufructuary mortgage would not take away from 
the plaintiff his right to take possession, which 
had already accrued to him prior to the execution 
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of the usufructuary mortgage to the defendant. 

J. C.) JANGU Singh v. Ganesh Ram. 

14 I. C. 736. 

- S. 74— Sjtbrogation^Bight when can be 

claimed. 

The right of subrogation can be claimed only 
by a person who, though not primarily liable to 
discharge a debt, discharges it for his own pio* 
tcction or at the request of the parly ultimately 
bound, and that right cannot be claimed by the 
mortgagor or by any person who has assumed the 
payment of the mortgage debt without having 
any interest to protect. A purchaser of the mort¬ 
gaged premises, not under a covenant to pay, 
who pays off incumbrances on the property, is also 
entitled to the benefit of the securities though the 
purchase may be afterwards set aside.(Cowffs and 
D.ib, JJ., Sibanand V. Babu Jagmohan Lal. 

3 P.L.T. 633 : 1 P. 780; 1922 Pat. 331 : 

1922 P. 499. 

-S. 74 Subrogation — Creditor advancing 

money to pay off prior mortgage decree—Rights 
of as against mesne encumbrancers. 

W'here in a suit by a prior mortgagee for sale 
impleading the mortgagor as well as the puisne 
mortgagee as parties, a decree for sale is passed 
and the puisne mortgagee fails to redeem* with 
the result that the properties are biought to sale 
in execution, it is open to a third person under an 
agreement with the mortgagor to pay off the 
decree amount due to the prior mortgagee and get 
himself subrogated to his rights. It is immaterial 
that the puisne mortgagee is not given notice of 
the payment to the judgment-creditor. (Dns and 
BuchntU, JJ,) MouLVi Mahomed Musa i;. Edul 
Singh. 3 Pat. L T. 232 : 1922 P. 92. 

-8* 74— Right of puisne mortgagee—Re- 

demption, 

A puisne mortgagee has a right to redeem the 
prior mortgagee. The prior mortgagee obtained 
symbolical possession in execution of his decree. 
The puisne mortgagee was not a party to it. Held 
the prior mortgagee cannot eject him it he is 
ready to redeem him. (Mullick, J.) Biswambak 
Lal V. JHULAN Ram Tewaki. 35 I. C. 87. 


—Si. 74 and 75— Puisne mortgagee—Righ 
Second mortgage after decree on the first mof 

Where a second mortgage was e.xecuted aft 
the decree for sale on the first mortgage tl 
second mortgagee has no rights other than tho 
of his mortgagor and as the latter’s right of r 
demption of the first mortgage was determin' 
by the decree for sale the second mortgagee h 
no remedy against the land but is only entitled 
a personal decree against the mortgagor. Wh 
was sold at the sale in execution of the decree i 
the first mortgage was the right, title and inters 
of the mortgagor at the time of the first oioi 
g^ge. [P^att, J, C. and Crouch, A. J. C.) Kana 

RAM llRlTH SlNGH. 3 J q 31 

9 8. I. B. f 


Rights of puisne mortga 
—Interest. * 

A puisne mortgagee suing to redeem a pi 
mortgage is not entitled to get the benefit < 


reduction in the contract rate of interest allowed 
in the prior mortgagee's decree to which he was 
not a party. 18 C. 164 P. C.; 31 M. 258 Foil. 11 C. 
W. N. 403, Diit. [Prult, J. C. and Fawcett, A»J. 

C.) Awakmall V. Gokal Singh. 

19 1. C. 614 : 6 8. L. B. 227. 

~S 75— Suit for sale by puisne mortgagee 
—Prior martgagee in possession under decree 
for foreclosure. 

Where a puisne mortgagee sued for sale against 
the defendants who were in possession under a 
decree for foreclosure on loot of their prior mort¬ 
gage. that ihe defendants could hold up 

their prior mortgage as a shield, and the plaintiff 
was entitled to redeem by reason of not having 
been impleaded in the suit on the prior mort¬ 
gage. There is no difference between the case 
of property which has been transferred by sale 
under a simple mortgage and property which has 
been transferred under a decree for foreclosure, la 
neither is the old mortgage sought to be enforced; 
it is held up as a shield only. {Tudball and 
Rafigtte, JJ.) Gulam Sukhdar Khan v. bUKHi, 

38 1. C. 673 : 15 A. L. J. 190. 

— -S. lb—Prior and subsequent mortgages — 
Decrees separately obtained on— Sale in execution 
of both decrees—Conflict 0 ) Utlts—Determination 
of. 

Where A, the prior mortgagee, sued in 1910 
and B, the subsequent mortgagee sued in 1911 on 
their respective mortgages each without implead¬ 
ing the other as party to his suit and in the 
Court sales that followed, the plaintiff and one C 
became the respective purchasers, but C obtained 
actual possession and the plaintiff obtained only 
formal possession of the mortgaged property 
whereupon the plaintiff sued C and B tor the 
amount due on his mortgage. Held, HI) that C 
must either surrender possession to the plaintiff 
or pay up the mortgage amount; (2) that as the 
right of sale of the mortgagees had been exhaust¬ 
ed by their having brought the properties to sale 
already, the only question to be determined was 
the respective rights of the rival auction-purcha¬ 
sers and (3) that limitation for the suit begins to 
run only from the date of the plaintiff’s purchase. 

5 C. 2o5 : 5 C. 269, Dist. (Piggoff and Lindsday, 
J.) Babulal p, Jalakia. 37 I. C. 348 : 

14 A. L. J. 1146. 

-8. 76 —Prior and subsequent mortgagees 

—Decree not Providing for redemption—Failure 
to redeem prior and subsequent mortgagee — 
Right to bring suit. 

Where a mortgage decree provides for redemp¬ 
tion by subsequent mortgagees but no priod is 
fixed for the redemption of each other, any sub¬ 
sequent mortgagee who pays off the decretals am¬ 
ount may stand on foot of the mortgage paid off as 
a shield against the other puisne mortgagees. 10 
C. 1036. Foil. [Karamat Hussain ami Chamier, 
PA) Kanhai Lal v. Hulas Singh. 

IS I. C. 939 : 9 A. L. J. 99- 

-S. 76— Property—Extent of. 

Where four adult brothers mortgaged the 
family properties on behalf of themselves and 
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as guardian of their minor brothers and subse¬ 
quently the four brothers mortgaged it (o an¬ 
other person. Held, that the first mortgagee had a 
priority to the extent of his mortgage over the sub¬ 
sequent encumbrancer and that the first mort¬ 
gagee was entitled to be paid the full amount of 
his mortgage out of the sale-proceeds of the 
properties. (Teutton and Newbould, JJ.) Gopi 
Nath Mondal v. Ashutosh Ghosh. 44 I. C. 1003. 


— ■ "‘S. 75— Prior and subsequent mortgages — 

Puisne mortgagee also a prior mortgagee — Whe- 
tlier should set up and plead hts prior mortgage 
also when added as pro forma defendant. 

Where a puisne mortgagee who has also a 
prior mortgage is added as a party to a mortgage 
suit he must set up both the mortgages. But if he 
is only a prior mortgagee and not a subsequent 
mortgagee he need not appear and defend his 
rights under his prior mortgage. 39 C. 527 Dist. 
{Holmwood and Carndnff, JJ.) Kishen Dayal 
Gir V. Mahomed Amirul Husein. 

26 I. C. 673 : 19 C. W. N. 942. 


-6.75— Subsequent charges—Suit on mort¬ 
gage—Decree for possession fixing charges — Siib-- 
seqiient suit for redemption—Amount due — Whe¬ 
ther res judicata— Mortgagor whether liable to 
redeem subsequent charges. 

A property was mortgaged for Rs. 500 in 1891, 
and further charges were created on it by three 
deeds for Rs. 90, 98 and 76 respectively. The 
plaintiff who purchased the equity of redemp¬ 
tion from the sons of the mortgagor sued for re¬ 
demption. The mortgagee had previously brought 
a suit upon the mortgage of 1891 and obtained a 
decree for possession, the charge on the land 
being fixed at Rs. 70 0. Held, the question of the 
amount due on the mortgage of 1891 was res 
judicata and that mortgagee's heirs could not 
claim interest for the period during which they 
were out of possession, 101 P. R. 1891; 66 P. R. 
1912 , Dist. The subsequent deeds which created 
charges on the same land did not confer on the 
mortgagee any right to possession but simply a 
fi^ht to recover the principal and interest due 
an^d, therefore, the mortgagor could not be com- 
nelled at the time of redempiion to pay off the 
amounts due under those deeds. 25 M. 108; 21 M. 

T 1 =>62 Dist. IScott-Smith and Broadway, JJ.) 

.0 p 


_SB 75 and \(il—MortgageSubrogation 

-Puisne mortgagee paying prior inortgagee for 
protection of his interest-^Rights of. 

^ The puisne mortgagee is on payment of a sum 
subrogl^ted to the rights of the prior mortgagee 
if his interest cannot be adequatelj/ protected ex 
^ fVv rf/vment of the sum to a prior mortgagee. 

4^0 193 (221). Foil. {Scott-Smith f 

7$.) AMIR beg .. Gholam Nab,. 38 I^C.^893 . 


S IS—Suit on trior mortgage—Decree 

nbseqaent usufructnary mort- 


gagee a par y mortgage after decree — 

TffIcT-SuUfor possession by^rst mortgagee. 
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When there is competition for possession bet¬ 
ween a first mortgagee auction-purchaser and the 
puisne usufructuary mortgagee who renewed his 
mortgage after decree in the first mortgagee's 
suit and was not a party to it, then in the absence 
of proof of an intention on the part of 
the usufructuary mortgagee to give up his secu¬ 
rity under the first deed, he must be presumed to 
have intended to keep it alive unless there is 
clear and cogent evidence that the mortgagee in - 
tended to extinguish his previous mortgage which 
is always a question of fact. The principle by 
which persons renewing prior incumbrances are 
protected against intervening incumbrances 
applies also to intervening decrees under which 
property has been sold. [Abdur Rahtm, Offg. C.J. 
and Krishnan, J.) Sree Mahant Prayag Doss 
Jee Varu u. Ravur Chengamma Naidu. 

20 M. L. T. 295: (1916) 2 M.W.N. 288: 37 I. C. 456: 

4 L. W. 477. 

S. 75— Prior and subsequent mortgages 
—Decree and sale by both mortgagees—Rights 
and liabilities of mortgagees—Priority —Res-judi- 
cata—Lis pendens. 

Where the first mortgagee sues on his mortgage 
without impleading the subsequent mortgagee, 
obtains a decree and himself purchases the pro¬ 
perty in Court auction, and the second mortga¬ 
gee afterwards brings the same properly to sale 
in execution of a decree on his mortgage subject 
to the first mort^fagee’s rights (the first mortga¬ 
gee being a party to the suit). Held, that the pur¬ 
chaser in the second sale takes no interest as 
against the first purchaser, as once the property 
is sold at the instance of one mortgagee, there is 
no turther saleable interest left in the judgment- 
debtor to be sold again. 32 M. 485 Foil, If in such 
a case the first mortgagee is disturbed in his pos¬ 
session by the second mortgagee and the former 
brings a suit for confirmation of his possession 
such a suit will not be res judicata by reason 
ot the second mortgagee’s suit as the decree in 
that suit expressly preservedA’s right; nor will the 
first mortgagee's purchase be affected by the 
doctrine of Lis pendens. 32 M. 485, Foil. The 
proper course for the non-impleaded second 
mortgagee is to redeem the first and then the 
purchaser in execution of the decree on the first 
mortgage can redeem the two mortgages vested 
in the second mortgagee. And if the purchaser 
does not redeem the puisne mortgagee who has 
obtained by redemption the right of the first 
mortgagee, the properties may be sold, tbe mort¬ 
gagees paid and tbe balance paid to the purcha¬ 
ser as the representative of the motrgagor. The 
prior mortgagee cannot be deprived of his 
rights to require the puisne mortgagee to redeem 
him and in default to enforce his right by sale or 
foreclosure and there is no reason why he should 
not be allowed to do this even as a defendant in 
a mortgage suit. 21 M. L. J, 213, Doubt. 32 M. 485, 
Foil. {Munro and Sankaran Nair. JJ,) Venkata- 
GIRI Aiyar V. Sadagopachariar. 14 I. C. 449: 

22 M. L. J. 129, 

■-S. 75— Subrogation^ Mortgagee com^ 

pounding with creditor. 

Where by a mortgage-deed, the mortgagee un¬ 
dertook to discharge a debt due to k creditor from 
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1976 


transfer of PBOPEETY act (IV OF 1882), 

S. 74 and 75. 

the mortgagor and in consequence thereof com¬ 
pound with the creditor for a sum less by Rs. 200 
than the sum actually clue,/rc/rf, that in tbe ab¬ 
sence of a contract to the contrary the mortgagor 
was not entitled to the benefit of the remission 
even though such a remission was made at the 
instance of the creditor. [While, C J. and Munro, 
J.) Bachu ChenchuRamayya V. Akkaraju Sub- 
BARAMAYYA. 9 1. C. 208 1 9 M. L. T. 79. 

-S. 75 — Prior and subsequent mortgagees 

—Suit for foreclosure by subsequent mortgagee — 
Purchase of equity of redemption by prior mori' 
gagee-Effect of. 

Where during the pendency of a suit for fore 
closure by a puisne mortgagee, the prior 
mortgagee obtains a conveyance of the equity of 
redemption, the puisne mortgagee as representa¬ 
tive of the mortgagor had a better equity to re¬ 
deem the prior mortgagee. [Mittra, A.J C.) Kar- 

NtRAM NATHURAM V. HARDEO JAGASNATH. 

511. C. 374. 

-S. 76 —Puisne mortgagee—Right to 

redeem—Mesne inoumbrancer. 

A puisne mortgagee has power to redeem a prior 
one, even where there is a mesne incumbrance. 
[Dalai and Simpson, A, J. C.) Duber v. Ram 
Sahai. )0 0. L. J. 305 : 1924 Oudh 66. 

-8. 76— Sub-mortgage — Subsequent mort¬ 
gage with knowledge—Right of puisne mort¬ 
gagee. 

Where a prior sab-mortgagee under an un¬ 
registered deed is in possession of the mortgaged 
property, which is known to the subsequent 
mortgagee, the former is entitled to obtain re¬ 
demption before the latter can take possession of 
the mortgaged property. (Sfniir/. J. C.) Bishai. v. 
Pancham. 38 I. C. 465: 3 0. L. J. 699. 

- ■ S. 76— Mortgage—Decree for sale obtain¬ 

ed by a prior mortgagee without impleading the 
puisne mortgagee—Latter in his subsequent suit 
for redemption impeaching the accounts contain¬ 
ed in the previous decree—Proper procedure- 

In cases where the correctness of the account 
contained in a previous decree to vvhicli the per¬ 
son seeking redemption was not a party is impug¬ 
ned, ’the proper course is to proceed on the 
basis of the mortgage to find out whether the 
arr ount then declared to be due to the mortgagee 
was excessive and if it was. to rc-adjust the ac« 
count as if no such decree had been obtained. 
(Kanhaiya Lai, AJ.C.) Gouki Shankar Singh v. 
Bajrang Bahadur biNGH.;86 l.C. 434 : 19 O.C. 39. 

-8. 76 —Rights of puisne mortgagee—Sale 

of Property. 

Puisne mortgagee can sell the equity of redemp¬ 
tion Subject to the prior mortgagee’s rights 
though a decree for sale is passed in favour of 
the prior mortgagee to which the puisne mort¬ 
gagee is not a party. [Kanhaiya Lai, A. J. C.) 
Kundan Lal V. Wahr Husain. 82i.c. 369: 

2 0. L. J 460. 

•- S. 76 Prior afid subsequent mortgages 

—Suitand sale on prior mortgage—Rights of sub¬ 
sequent mortgagee- 


transfer of FBOPERTT act (IV OF 1862), 

8, 74 and 76 

Where a prior mortgagee brought a suit on his 
mortgage and got a decree for sale of the mort¬ 
gaged properties without impleading the subse¬ 
quent mortgagee and in execution sale he pur¬ 
chased some of the properties mortgaged to him 
and thereafter the subsequent mortgagee brought 
a suit for sale of the properties included in his 
mortgage making the prior mortgagee a party to 
the suit. Held, that the subsequent mortgagee 
was entitled to a sale of the properties mortgaged 
to him some of which had been purchased at the 
prior sale, conditionally on his redeeming the 
property purchased by the prior mortgagee at the 
execution sale by paying off the proportionate 
amount due to him as calculated by their respective 
values. Case-law considered. (Chamier^ J C. and 
Evans, A. J. C.) Suraj Kishan v. AjUdhya Pra¬ 
sad Singh. 27 I. C. 960 : 2 0. L. J 73. 

- -S. 76— prior and subsequent mortgages 
—Mortgage of property not in the possession of 
mortgagor—Redemption by assignee of mortgage 
not allowed in suit for possession by mortgagee 
— Mortgagee bound to pay money paid for re¬ 
demption of prior-mortgage—Suit for Possession 
a suit for specific performance. 

One K mortgaged in 1886 a share in village 
with possession to one J, Subsequently, in 1898, 
the same share was mortgaged with possession 
to the plaintifi for a term of 80 years, it being ex¬ 
pressly stipulated that the mortgagor shall not 
redeem until tbe expiry of the said period. In 1905 
K sold the property to the defendant who then 
paid off /*s mortgage of 1886 and took possession 
of the property mortgaged. Plaintiff new brought 
a suit lor possession on the basis of the mort¬ 
gage of 1898. Held, that although the property 
was not in the possession of the mortgagor in 
1898, when he mortgaged it to the plaintiff, yet 
that circumstance could not prevent the plaintiff 
from recovering possession of tlte property mort¬ 
gaged to him. Heldy further that the suit for 
possession could not be treated as a suit for the 
specific performance of the contract, and that the 
defendant could not be allowed to redeem as he 
had not offered to redeem the plaintiff's mortgage 
nor paid the Court-fee payable for a prayer for re¬ 
demption of the mortgage. Held also, that it was 
premature to consider whether the provision that 
the mortgage shall not be redeemed for 80 years 
should be enforced or not, as the question of re¬ 
demption could arise only after the plaintiff s 
taking possession. Held, lastly, that the plaintiff 
before obtaining possession of the property mort¬ 
gaged, must pay to the defendants the amount of 
money paid by them to the mortgagee of 1886. 
[Chamier, J. C.) Kanchan Singh f. Jafri Be- 
GAM. 101. c. 190. 

S. 75 —Prior and subsequent mortgagees 
—Puisne mot tgagee—Rights of. 

If the prior mortgagee is in possession as lessee 
subsequent to the puisne mortgage and if the 
properly is sold for default of payment of revenue 
and he then purchases it, he does so subject to 
the burden of the puisne mortgage, (Das and 
Adami, JJ.) Kishundaval BHagat o Mah.abiR 
Bhagat. 6 Pat. L. J. 492 : 58 1. C. 991 : 

1 P. L.T. 711 : 1990 Pat. 977 : 

2 TJ. F. I. K. (Pat.) 908. 
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TRANSFER OF PROPERTY ACT (IV OF 1882) 
S. 76. 


S. 76. 


S. 76 [Misceilaneoas.] 

S. 76 (a) [Management of Property.] 

S. 76 (b) [Collection of Rents.] 

S, 76 (c) [Payment of Government Revenue.] 

S, 76 (d) [Repairs and Improvements.] 

S. 76 (f) [Policy of Insurance.] 

S. 76(g) [Account of sums-spent.] 

S. 76 (h) [Occupation Rent.] 

S. 76 (i) [Accounts of sums received.] 

S. 76 [Miscellaneous.] 

-S. 76 —Possession taken with consent of 


TRANSFER OF PROPERTY ACT (IV OF 1882) 
S. 76 (a)—Management of Property. 

under the n3ortgagor and liable to be evicted by 
him if the deed ot redemption assures the 
mortgagor of the extinguishment of all the mort- 
^gee s rights and transfers the rights to rent from 
the mortg^»gee to the mortgagor. 25 M 507 • 8 
A L. i. 802, Foil. {Sadasiva Aiyar and Napier. 
JJ.) Chinafpa Thevan V. Pazhaniappa Pillai 
18 M. L X. 492 : 31 I. c. 630 : 2 L. W. 1132.’ 


mortgagor — Liability. 

Where a mortgagee takes possession of mort- 
gaged property with consent of mortgagor ac¬ 
cording to agreement between the parties the 
mortgage does not become a usufructuary mort¬ 
gage but the mortgagee's liability arises under 
S. 76. {Mookerjee and Cuming, JJ.) Afsar Sheik 
V. Saurava Sundari Dasi. 401. C. 371 : 

25 C. I. J. 560. 

--Ss. 76 and 68— Accounts — Redemption — 


Mortgagee unable to give possession—Recovery of 
debt. 

If the mortgagee cannot for any reason restore 
to the mortgagor possesssi-ui of the whole of the 
mortgaged property, it does not follow that he 
cannot recover the mortgage debt. The proper 
course in such a case is to debit the mortgagee 
with the value of the land not restored, in taking 
accounts under S. 76, T. P. Act. [Wallis, C. J. 
and Kumaraswami Sastri, JJ,) Kottayat Go 
pala Menon V. Kolat Narayana Kurup. 

5 L. W. 339 :40 I. C. 70 : (1917) M. W. N. 289. 

_S. Mortgagee in possession—Denial 

of mortgagors title—Estoppel. 

There is no room for controversy that a mort¬ 
gagee cannot be permitted to resist a claim for re¬ 
demption on the ground that that the mortgagor 
had no title to the property included in the mort¬ 
gage As between a mortgagor and a mortgagee 
the attornment by the latter to the superior land¬ 
lord cannot in any way prejudice the rights of the 
farmer [Mookerjee and Richardson, JJ.) Abhu- 
RAM SIL V, HaRACHAND Das. 29 I.C. 746- 

TG—Mortgagee holding under prior 


-8. Usufructuary mortgage — Lcase bv 

mortgagor—Effect. 

A mortgagor taking a lease from the usufruc¬ 
tuary mortgagee is in the position of a tenant and 
the nature of the possession is not changed till 
the mortgage is redeemed. [Snndara Aiyar and 
Sadasiva Aiyar, J J .) Subraya Kini v. Ramappa 
Adige. 17 1. C. 265 : (1912) M. W. N. 907. 

- S. IG—Mortgagee entering into posses¬ 

sion of mortgaged proterty—Possession if 
adverse. ^ 

Where mortgagee takes possession ot the pro- 
f^rly mortgaged, with or without the consent of 
the mortgagor, his possession is only that of a 
mortgagee and cannot be adverse to that of the 
mortgagor. 28 A. 496 P. C. ; 34 A. 213 P. C • 
32 C. 296 P, C.. Foil. [Stanyon, AJ.C,) Awadh 

bINGH V. NaNHAI. J Q 


s. 76 —Mortgagor put in 


lease — Redemption—Position of mortgagee. 

The possession of a usufructuary mortgagee 
who after the mortgage-money has been paid 
off continues in possession under a lease previ¬ 
ously given him by the mortgagor is that of a 
tenant and not that of a mortgagee (.lidar 
RTh,m and Napier. JJ.) DUddampudi Venkat- 

rayudO V. Birina M. W. N. 643 ; 

24M. h.l. I'c i.j,9 8 W. 599. 

morfgageTproperty is The^^ten- 

even after «dempti xhe lessees 

ruirontinu? as tenants from year to year 


. ^ ^ , possession as 

tenant—Arrears of rent— Maintainability of 
suit. ^ 

A suit by the mortgagee for arrears of rent 
from the mortgagor is maintainable separately 
without being included in a suit on the morteaee 
[Stuart, J. C.) Mahadeo v. Bhikhan. ^ ^ 

17 I. C. 424 : 16 0. C. 291. 

Ss 76 and IQl—Applicability of — Extin¬ 
guishment of mortgage. 

S. 76 of the T. P. Act does not apply to a case 
wheie the mortgage has in fact become extinct 
[Roe and Coutts, JJ.) Basawan Singh v. Gan- 
gaphal Rai. I Q 22^ 

S. 76 (a) [Management of Property.] 


S. 76 [&)—Tenancy created by usufr 


uc- 


tuary mortgagee whether binds mortgagor after 
description—Remedy • of mortgagor — Tenancy 
created by usufructuary. ^ 

Lease by mortgagee in possession is binding 
on the mort'^agor after redemption so far as the 
relationship of landlord and tenant continues • the 
mortgagor can put an end to such a tenancy onlv 
by a regular suit under the Tenanev Act The 
mortgagor isnot bound to recognise the lease 
for any period after redemption. [Pig^ott J \ 
Collector of Basti v. Sarman Gharak 

11 I. C. 817 ; A.jL. J. 802. 

•' ' — S, 76 (a) and ^)"~idoYt 0 ciafip 

Sion— Duties of — Principles. ^ ' Posses- 

Tbe intention of parlies in a case where the 
mongagee is put m possession is merely that the 
land shall be properly cultivated and that the 
mortgagee in possession of the land shall put it 
to the best use so that a fair amount oi profits 
may be realised and credited towards interest on 
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1980 


TBANSFEE of property act (IV OP 1888), 

S. 76 (a)—Managemeot of Property. 

the principal mortgage-debts. Where the mort¬ 
gagee is in possession of land, it is his duty to 
keep accounts. If he has neglected to cultivate 
the land it is his fault. The intention in such a 
case is that profits should go towards interest, by 
the land being put to the best use. {Chevis^ J.) 
ZoRA V. Chandu. 1923 Lah. 71 (2). 

—-S. 76 (a)— /.case created by mortgagee — 

Termination of—Redemption by the mortgagor^ 
Obiter. 

A lease created by a mortgagee determines 
ipso facto on redemption by the mortgagor or on 
the purchase of the equity of redemption. The 
position, is, however, different where the mort¬ 
gage is only assigned. {Spencer, Knshnan and 
Srinivasa Aiyangar, JJ.) Govindaswami Pillai 

Pethaperumal Chetty. 44 I.C. 839. 

-S. 76 (a) — Profits from land — Income 

from Sindi trees — Winn to be taken in account. 

It cannot be said as a rule that Tadi from Sindi 
trees is ordinarily a source of income and that 
the mortgagor of land on which there are Tadi 
trees can claim anv profits on account of Tadi 
which it is possible to tap from the trees, though 
he can claim the lease money if it is proved that 
the trees were actually leased in any year. (A'o/- 
wal, A.J.C.) Sham Rao v. PaNdUrang. 

6 N.L.J. 93 : 1923 Nag. 137 (2). 

-S. 76 (a' and — of mortgagee. 

A usufructuary mortgage-deed provided that 
after payment of revenue and other village ex¬ 
penses, the collections made by the mortgagee 
should be appropriated towards the interest on 
the mortgage-money ; that if the balance of the 
collections was iiisutficient, he should prepare an 
account every year and the mortgagor should 
cither pay the dihtrt'occ or execute a separate 
bond for the difference at the same rate of inte¬ 
rest as the mortgage deed and tliat if tlic profits 
were more than thejintercst, the excess^should be 
paid to the mortgagor. No accounts were taken 
in any year between the mortgagor and the mort¬ 
gagee. In a suit for redemption. Held, that the 
mortgagee was responsible, not for the total ren¬ 
tal but only for so mucli as he had actually col¬ 
lected and what he might have failed to collect 
through his negligence and that the mortgagee 
was not entitled in compound interest on the 
amount which had remained unpaid alter deduct¬ 
ing the profits for each year. {Mohammad, A. 
J. C.) Gauri Nath v. Fateh Singh. 

38 1. C. 637 : 3 0. L, J. 689. 

-S. 76 {i}—Mortgage in possession—Power 

of, to grant leases—Ratyati land—Status of 
tenant. 

A person in possession, as usufructuary mort¬ 
gagee of the Zamindari right in certain lands, 
has the power in law to induct a tenant into the 
tenanted land subject to such a mortgage when 
the whole or part of such tenanted land became 
unlet or vacant and without a tenant. Such ten¬ 
ant when inducted by the mortgagees acquires 
non-occupancy rights in the tenanted land sub¬ 
ject to such mortgage. J.) Shbo Ba- 

rat Singh v. Padarath Mahton. 62 I. C. 473. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

S. 76 (c)~Payai6iit of Government Revenae. 

S. 76 (b) [Collections of Bents.] 

-S. 76 (b)— Accounts—Possession of mort¬ 
gagee under invalid agreement. 

Where a mortgagee has obtained possession 
under an invalid agreement for sale his posses¬ 
sion may be deemed to be that of a mortgagee 
when it is established that the agreement was 
inoperative in law and he may be called upon 
to account for the rents and profits as if he were 
the mortgagee in possession. 1 Giff 421 Ref. 
{Mookerjee and Panton, JJ.) Bama Charan 
Chakrabarti V. KtsHORB Mohan Roy. 

35 C.L.J. 58 : 1922 Cal. 114. 

S. 76 (c) [Payment of Government Revenue-] 

-S. 76 (c) —Enhancement of Government 

Revenue. 

A mortgagee in possession was to pay Govern¬ 
ment revenue and a malikana and in case of en¬ 
hancement of Government revenue to deduct the 
enhancement from the malikana. The Govern¬ 
ment revenue was enhanced to such an extent 
that the enhancement exceeded the malikana. 
Held the mortgagees were entitled to deduct the 
enhancement from the malikana allowance. But 
if the enhancement exceeded the malikana the 
mortgagee was not entitled to add the e.xccss to 
tho mortgage amount. Enhancement of revenue 
necessarily implies enhancement of rents and the 
mortgagee is not liable to account for such en¬ 
hancement of rent. [Richards, C. J. and Baner- 
jee, J.) Maharaj Singh v. Lalta Prasad. 

67 I.C. 774 : 17 A.L.J. 93. 

-S. 76 (c) —Landlord and tenant — Land 

lord ejecting oil a decree for arrears of rent — 
Effect on mortgage. 

Where a Zemindar has obtained a decree for 
arrears ol vent and bas in e.xecution obtained 
ejectment of the mortgagor tenant in the Revenue 
Court and subsequently the mortgagee becomes a 
tenant under an ordinary patta in a suit by mort¬ 
gagor for redemption, the conientiou o* the 
mongagee was that the mortgagee ceased to 
exist and no suit for redemption lies. It was held 
that the mortgagors were entitled to set up the 
pica of invalidity of the sale without taking for¬ 
mal steps to gel rid of the Revenue Court proceed¬ 
ings which were actually found to be collusive 
and fraudulent and as such had no legal validity. 
{W'ahh, J ) Bkni Madho v. Basanto Kunbi. 

35 1. C. 252. 

-S. 76 (c)—— Mortgagee escaping 

payment of rent — Accounts. 

A mortgagee who was in possession and who 
was to take the profits alter paying rent by way 
of interest, escaped from the payments for cer¬ 
tain years. Held, that the mortgagor could not 
deduct tliat amount from the money due. lGr:; 5 ^n, 
7.) Fakir Muham.mad v. Ali Shek Khan. 

10 I. C. 113. 

-S. 76 (o)—‘ Charge of a public natuic ’— 

Tagavi advance, 

A Tagavi advance granted to the mortg.igor 
by the Government is a‘charge of a public na¬ 
ture' within the meaning of o. 76 (c) of the Act. 
{Scott, C. J. and Heaton, 7.) Chitta Bhella v. 
Bai jAitNl. 40 Bom. 483 : 37 X, C. 295 : 

18 Bom, L. &. 438, 
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TRANSFER OF PROPERTY ACT (IV OF I882)» 
S. 76 (c)-~Payiii6Dt of Govornment Rovoimo* 


S, 76 (c)— Duty to pay arrears of rent 
—Rent sale. 

Under S. 76 (c) of the T. P. Act, the,iiiortgagees 
were responsible for the sale of the properties in 
execution of decrees for arrears of rent, even 
though they were for a period prior to the exe¬ 
cution of the kobala, and that, therefore plaintiffs 
(mortgagors) were entitled to recover those plots. 
11 Mad. 254, Rel. (Chaudhuri and Cuming^ JJ.) 
Kshetra Nath Adhtkari v. Durgapada 
Mandal. 52 I. C. 902. 

-S. 76 (c)— Mortgagee in possession — 

Liability to pay enhanced Government revenue. 

It is the mortgagee in possession and not the 
mortgagor that is liable to pay the enhanced 
Government revenue, 25 I. C. 641, Foil. {Spen¬ 
cer ar.d Seshagirt Aiyar, JJ.) Nanu Nair v. 
KaNtan Ashta MooRTHi. 29 .10.. L. J. 772 : 

29 I. C. 386 : 2 L. W. 509. 

-S, 76 (c)— Sate of property — Default of 

payment on revenue, when liable to be set aside 

S. 76 (c) does not applv where the mortgage 
provides for payment of the Government revenue 
by the mortgagor. Where a mortgage, expressly 
provided that the Government revenue need not 
be paid by the mortgagee the property was put 
up to sale for arrears of revenue and purchased 
by the mortgagee in a suit for redemption by the 
assignee or the mortgagor. Held, that as the 
mortgagee was not bound by law to pay the reve¬ 
nue, the purchaser was not guilty of any fraud 
and the sale could not be set aside. [Sankaran 
JJair andSeshagiri Atyar. JJ.) Ooppath Naram- 
parambath Kuttan V . Koyakutty. 29 I.C. 344. 

_—S. 76 (c)—Government revenue for other 

lands — Time of redempHon. 

Government revenue due upon other lands 
contained in the same patta issued in the mort¬ 
gagor’s name is revenue due on the mortgaged 
laiTd also and therefore a mortgagee paying such 
revenue under S. 76 (c), X, P. Act is entitled to 
the amount on redemption. {Sadasiva Aiyar and 
Napier. JJ.) Gunnam Dorayya v. Vadapalli 

AYYAMACHARYALU. 16 L. T. 226 : 

(1914) M. W. N. 648 : 25 I. C. 797 : 27 M L. J. 295. 

— g_ 76 (o)— Government revenue — Con¬ 

tract to the contrary. 

Where out of the amounts and 
the mortgagor by a mortgagee - - 

under a deed of mortgage a fixed amount was 
allowed for Government revenue and this was 
subsequently enhanced by Government. Held. 
that this constituted a contract to the contrary 
under S. 76 (c) and the mortgagee was not bound 
frt nav the amount of enhancement. 14 1. U 590; 
18 M b J 31 Dist. ; 17 M. L. J. S17, Foil. 
(Oldfield J.) Panambatta Kalathil Kunchu 
ulToT V Kalathinpadikil Narayanan 
EZHUTESSAN. 25 I. C. 641 : 16 M. L. T. 317. 


profits due to 
in possession 

was 
was 


TRANSFER OF PROPERTY ACT (IV OF 1882 
S. 76 (c)—Payment of Government Revenue. 

his holding, he is liable to pay the enhanced 
assessment. Every document must be construed in 

the light of the surrounding circumstances which 

would include the usage with regard to the rela¬ 
tion between the parties to the document. 17 M. L 
J. 517 , 18 M. L, [. 31, Ref. and Rel Quaere 
Whether S. 76 of the T, P. Act applies to the 
determination of the liability of a kanotn tenant in 

(Sundara Aiyar and Sadasiva Aiyar^ 
JJ.) ThiRUMATHUR V. SWAMINATHA PaTTAR KRUA- 

16 I. c. 184. 


S. 76 (c) Revenue-Liability of usufruc¬ 
tuary mortgages. 

In the absence of a contract to the ^contrary an 
usufructuary mortgagee must pay enhanced 
Governmeiu revenue even if it was not contem¬ 
plated at the date of the mortgage. 18 M L T "^i 
Foil ; 14 M. L. J. 488 ; 17 M. L. J. 517 ‘ Diss 
{Ayhng and Sadasiva Aiyar. JJ.) Kolli Valap- 
PIL V. Natuwathpapu. 14 1 c. 590 


--*S. 76 (c)^-Enhanced revenue—Incidence. 

Xhe burden of enb^nced revenue of the rnort^a^ 
ged property falls on the mortgagee unless'" a 
distinct contract to the contrary is proved. 
{Abdur Rahim. 7.) Naihuvatha Pappu v Kar- 
NAVAN Ravunni Nair. (1911, 2 M W N 23g'- 
10 M. L. T. 571 : 12 I. C. 140 : 22 M. L J. 151.' 


'<'6 (o)—Government revenue — Pay¬ 
ment provided for on redemption—Charge 

Where the mortgage deed provided that if re¬ 
venue should be assessed in future, the mortgagor 
would pay it and would not be entitled to redeem 
without paying it. held, the intention of the parties 
was to make it a charge. Under S. 76 (c) the 
mortgagee m possession is primarily responsible 
for payment of the revenue (Daniels and Lyle 
A C.) Muhammad Hadi v. Parbati. * 

25 0. C. 2 ; 9 0, L. J.312 ; 

1922 Oudh 91. 

--S. (a)—Enhanced land revenue—Usu¬ 
fructuary mortgagee—Redemption, 

Where by a usufructuary mortgage the mort¬ 
gagee was to retain the profits after paying the 
land revenue in lieu of interest and the land 
revenue is subsequently enhanced, he is entitled 
on redemption to claim the difference between the 
original and the enhanced land revenue if the 
amount ot the profits had been reduced thereby. 
{Stuart and Kanhatya Lai. A. J. Cs.) Charu 
Chandra Biswas 27. Lallan Singh. 

40 I. C. 42 : 4 0. L. J. 148. 


S 76 (c )—Government revenue—Kanom 
actol Gorernmeot revenue during the per.od of 


S. 76 (c) Enhanced Government revenue 

— Usufructuary mortgage—Portion retained bv 

mortgagor for rent — Enhancement of land 

revenue—Right of parties. ^ “ 

Where a mortgagor takes back the property 
usufrucluanly mort.<aged on a lease undertakin| 
tolpay rent but makes default therein, the mor t- 
gagee ,s entitled to claim payment of Their 
amount as a condition precedent to redemption. 
Where in such a case the usufructuary mortgagee 
undertakes to pay the land revenue himself and 

the revenue was enhanced which possibility was 

well within the knowledge of the parties at the 
time they entered into the transacticr, the mcrt- 
gagee is liable to pay the enhanced rate and js 
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TRANSFEE OF PROPERTY ACT (IV OF 1883). 

c 70 (d)—Repairs and Improvements. 

not entitled at time of redemption to claim the 

difference between tbe orisioal and the enhanced 
rate which he had to pay. 14 I. C. 590, R. 22 B. 
440 Oist. (S/warf. J.C.) Akhar Khan v. Kale 
Khan. 39 I. C. 437 : 4 0. L. J. 118. 

S. 76 (d) [Repairs and Improvements.] 

_S. 76 (d) — Improvcmenl made by a mort- 

gagcc in possesston-^Morlfiagee can recover costs 
of improvements from the mortgagor. 

A mort^iagee in possession is enlilicd to reco¬ 
ver from Ins mortgagor reasonable costs incur¬ 
red in making improvements, though tlie T. V. 
Act is silent on the subject. Per Martin, 7.—The 
Court in allowing costs of improvements must na¬ 
turally be on its guard against extravagant 
or unfounded claims, ft shall enquire strictly 
into the bona fuies and tauness of the claim 
in each particular case. 19 Mad. 327. Poll. 
[Batchelor, A. C.J. and Martin^ J.) Nijalingappa 
V. Chanbasawa. 43 Bom. 69 ; 47 1 C. 7&1 : 

20 Bom. L, B. 895. 

__-S. 76 (d)— Repairs—failure of morlpagec 

to keep accounts. 

The failuieof the mortgagee to keep accounts 
of the money spent for additions and repairs is 
not fatal to the claim for C'-mpensation otherwise 
proved though it may give rise to presumptions 
in favour ot the mortgagor (Shadtlal and Rossig- 
uol, JJ.) Thakuk Das v. Radha Kishan. 

37 1. C. 125 : 99 P. R. 1916. 

--S. 76 (d)— Improvements by mortgagee. 

Where under the terms of a mortgage-deed the 
moitgaged house is re-built, the price of old, 
materials should be deducted Iroui the costs ot 
improvements allowed to the mortgagee, [Shah 
Din, J.) Thakar Dasv. Nandi B.ai. 

105 P. L. R. 1916 ; 28 I. C 375; 39 P. W. R. 1916. 

-S. 76 [d)—Improvements—Mortgagee in 

possession—Building of a granary—Payment of 
increased ivater tax—Introduction of water pipes 
— Mortgagee if entitled to compensation. 

A usufructuary mortgagee who claimed com¬ 
pensation in respect of improvements effected by 
him such as building of a granary, p.iyment of 
increased water tax and introduction of water 
pipes, is not entitled to tltc same as ( 1 ) the granary 
being a moveable structure can be removed by 
him, ( 2 ) the increased water tax paid would fetch 
an increased rent and (3) tlie introduction of 
water pipes is not a 'substantial repair' within 
the meaning of S. 76, clausc.(cf), so as to make the 
mortgagor liable for the same. [Sadasiva Aiyar 
and Tyabji, JJ.) KUthuva Narayanaswami 
Aiyar v. Sornam.mal. 23 1. C, 635 : 

15 M. L. T. 374. 

8- 76 (f). [Policy of Insurance.] 

--—S. 76 (f) —Agreement to keep mortgaged 

premises insured — Failure—Insurance effect by 
receiver in mortgage suit—Monty received under 
Insurance Policy—Application of. 

The money received by the receiver of mort¬ 
gaged properties during suit on the mortgage 
under a policy of insurance effected by him is not 


transfer of PROPERTY ACT (IV OF 1882), 

S« 76 (g)—Account of sums spent. 

subject to the terms of the mortgage-deed inas 
much as the insurance was kept on foot by the 
Court through the receiver as a matter of protec¬ 
tion for the benefit of all persons who were parties 
to the mortgage suit, and not by the mortgagor or 
the mortgagee in accordance with their contract 
in the mortgage-deed. The Court can direct in 
what manner the money so received, should be 
laid out notwithstanding any terms in the mort¬ 
gage-deed to the contrary. [Fletcher and Smither^ 

JJ.) Seth Dooly Chand v, Rameshwar Singh. 

40 1. C. 623. 

8.76(g) [Account Of Sums spent.] 

-S. 76(g)— Duty to keep accounts cannot 

be contracted against. 

Under S. 76 (g), T. P. Act a mortgagee cannot 
contract himself out of the statutory liability to 
keep accounts. It is only under tbe circumstances 
mentioned in S. 77 that the duty can be dispensed 
with. (Si>«f>so« and Wazir Hasan, A, J. C ) Lal 
Bahadur v. Murli Dhar. 1933 A. 175. 

-8- 76 (g)— Collection of cesses — Accounta- 

biliiy. 

Certain usufructuary mortgagees, who had as 
such got into possession and who were entitled 
under the mortgage to collect rents, took advantage 
of their position lo collect other sums, e g., cesses 
from the tenants payable by the latter in their 
character as tenants of the mortgagor. The mort¬ 
gagees were held liable to account for the profits 
received. [Mookerjee and Carnduff, JJ.) Ram 
Awatwar V. Tulsi Prasad Singh. 

16 C. W. N. 137 : IX I. C. 713 ; 14 C. L. J. 607. 

-—8. 76(g)— Mortgage — Accounts—Duty of 

mortgagee. 

In a leka muklii mortgage it is the duty of the 
mortgagee to keep full and clear accounts of the 
income and expenditure of the mortgaged lands 
and if he fails to keep or produce such accounts 
every presumption will be made against him. 
(Shah Din and Scott-Smith, JJ.) Allah Yar r. 
Thakar Das. 46 P. W. R. 1918 ; 44 I. C. 9 : 

24 P. I. R 1918. 

-S. 76 (g) and (h) — Acconrifs suit—By 

holder of equity of redemption, 

The purchaser of the equity of redemption is 
entitled to sue the mortgagee lor accounts and 
the nioitgagee’s claim in a suit for accounts 
against the mortgagor is alike enforceable against 
a subsequent purchaser of the property from the 
mortgagor. Referring 41 Ch D 126 (1889). (Shep¬ 
pard ami Subramaniah, JJ.) Vepa Kamesam r. 
Varigonda Narasimhan. 34 I. C. 701. 

——S. 76 (g) —Omiss/uri to keep accounts — 
Presumption. 

If on taking (he accounts of a usufructuarv 
mortg;igc, it appears that the mortgagee has kept 
no regular accounts, every reasonable presump¬ 
tion should be made against him. [Batten and 
Mitra, A J. C.) Mukund Ram SUKUL r. Shbo 
Narain. 47 I. C. 21. 

-;- 8.76 {g)-A ccounts—Stipulation not to 

claim—Mortgagee not discharging debts under¬ 
taken to be paid off. 
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Notwithstanding a stipulation in the usufructu¬ 
ary mortgage that the moiigagee was not liable 
to account to the mortgagor, accounts should be 
taken at the time of redemption of the reali¬ 
zations made by the mortgagee. Such account 
should not be adjusted on the footing of tlie con¬ 
sideration actually advanced by the mortgagee 
but the mortgagee is entitled to set off for the i 
amount paid by him in satisfaction o( a prior 
encumbrance undertaken to be discharged by the : 
mortgagee, {iiiuart and Kankaiya Lai, A. J. 
Cs.) Pkag V. Mohan Lal. 

47 I. C. 161 : 5 0. L. J. 263. 


Where in a mortgage deed there was an agree¬ 
ment that the principal would be paid in a lump 
sum after the expiry of the term of the mortgage 
and the possessor was to pay a certain sum of 
money presumably to the mortgagor, but the 
mortgagee never paid so, the effect of keeping 
back suit monies by the mortgagee was that that 
money must go in an adjustment of accounts 
between the parties to discharge the principal 
due at the time. • Woodrofft and Chaudhury, JJ.) 
Brijkumar Lal v. Majtes Sahai. 

34 I. C. 899. 


[S. 76 (h) Occupation Bent]. 

-S. 76 (h) — Liability of mortgagee in 

possession. 

Mortgagee in possession as manager or recei¬ 
ver is not a trustee of ihe mortgagor, but be has 
to prove that the accounts aie pioper and the 
debts are not satistied, {Sir John beige.) B. L. 
Rai V. Bhaiva Lal. 16 N. L B. 94 : 

24 C. W. N. 769 : 28 M. L. T 346 : 
68 I. C. 13 : 119201 M. W. N. 686. 

——^S. 76 (b)—Mortgage in possession — 

Accounts—Mode of taking. 

Where the mortgagee m possession has kept 
no accounts it is open to the owner of an interest 
in the equity ot ledemplion to redeem on the 
footing 01 paying the balance left of the mort¬ 
gage debt after debiting the mortgagee with a 
lair occupation rent during his postcssion and 
crediting the mortgagee with simple interest on 
the mor.gai>e debl. ((discount Hatdune.) Mirza 
Yadali kiEG V* TukakaMi 48 Gale 22 • 

(1920/ M. W. N. 369 : 12 L. W. 603 : 
2 U. P. L. II. C.) 123 : 16 B.L. E. 164 : 
22 Bom. L B. 1316 :47 I A. 207 : 
57 I. C. 636 : 26 C. W, N. 241. 

_^S. 76 {h)~‘Mortgagee in possession— 

Account—Personal remuneration. 

Nothing is better established than that mort¬ 
gagee in possession cannot, in the absence of an 
Sreementor stipulation, charge the rnortgagor 
for his personal service. {Peuman, J.) Hope 

I s LTD V. i>iR Kovaji. j. Keadymoney. 
MILLS, LTD. V. o ^ ^ ^ ^ 

_s. 76 {b)—Usufructuary mortgagee— 

Wne«T usufr'uct’uarv'motigagee was placed in 

..rnnerlvlhe income and the are 
Sf which we.e flccluating and the d^d provided 

" h on the basis o( the figures mentioned 

rights fixed on t moiigagec was liable 

in the mortgage-deed The and 

to " o^LfiDBA Nath v. Kshitindra 

Bcachcroll, J}-) , , q 59 ; 29 C. L. J. 434 

MoHUN MitRa. 33 I. 6. ou . 

a OR iR\—AccounlsSMement between 

-®' ’ ^ Mortgagee in pas- 

mortgagor and mortgagee 
session. 

Q D—VOL. 12d 


■■ ■ --S. 76 (h) — Mortgage — Lease — Same 

transaction'—Suit for rent — Subsequent suit on 
mortgage. 

A mortgagee must sue for both principal and 
interest due ; otherwise he cannot sue subse¬ 
quently lor the other. Where a mortgage deed and 
a lease form one transaction (the latter merely 
providing a mode for realising interest) a suit 
for rent instituted after the mortgage debt had 
become due, bars a subsequent suit for recovery 
ol principal and interest due on the mortgage, 
{Shah Oin and Wilberforce, JJ.) Natha Singh 
Chuni Lal. 69 P. E. 1918 : 

112 P. W. B. 1918 : 47 1. C. 364': 

117 P. L. B 1918. 

-S. 76 (h)— Accounts — Limitation. 

No question of limitation arises as between 
the niortgagors and mortgagees when accounts 
are taken at the time of redemption. {Sadasiva 
Aiyur and Hannay, JJ) Thekkemaunengath 
Raman v. Kakkesseri Pazhiyot Manakkal. 

28 M. L. J. 184 : 27 I. C. 989 : 2 L. W. 433. 

--—8. 76 th) —Accounts — Agreement — Usu¬ 
fructuary mortgagee. 

Where there is an agreement between the 
parties the mortgagee is not bound to render 
account ot the profits. {Benson and Sundara 
Aiyat, JJ.) Parasurama Pattar v. Vbnkata- 
chalam Pattar. 26 M.L. J. 661 • 

21 I. C. 701 : (1914) M. W. N. 198* 

-S. 70 (h) and(i)— Redemption — Claim to 

possession after discharge of usufructuary mort¬ 
gage—Money found due to mortgagee—Form of 
decree — Acojunts—Mesne profits—Costs of litiga¬ 
tion—Interest. 

A mortgagor alleged that the debt due on a usu¬ 
fructuary mortgage has been repaid out of the 
usulruct, and sought to recover the property 
mortgaged. Held, the suit was in one for redemp¬ 
tion. U, on accounts being taken, it is found 
that the whole of the debt has not beei paid, the 
decree ought to be conditional on paymerit of 
whatever might be found due to the mortgagee. 
Even if such a suit is regarded as one in eject- 
meat, the Courts have a discretion to allow re¬ 
demption to the plff. The proper course to follow 
in such a case is for the Court to direct that 
account be taken of the amount due to tbe mort¬ 
gagee and of any amount for w hich the mortgagee 
might be accountable to the moitgagor on 
account of the profits of the mortgaged property 
received by him and then pass a hnal decree for 
redemption. Where a mortgage-deed stipulates 
lor the appropriation of profits towards interest 
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8. 76 (h)—Occapation Beat. 

without specifying the rate of interest, and a 
portion of the principal amount is received by 
the mortgagee, the Court io its decree should 
direct the appropriation of a portion of the rent 
proportionate to the balance of principal remain¬ 
ing unpaid toward interest and to hold the mort¬ 
gagee accountable for the balance. If no portion 
of the amount paid would be debitable towards 
the principal, there is no question of accountabi¬ 
lity for profits. Where a mortgagee defended a 
prior suit brought by a third party he must be 
reimbursed to the extent of the amounts expended 
by him and to interest at 9 per cent, per annum. 
(SuHucit'ci Aiyar uttci Sctd^stvci JJ*) 

Ranganatha Parippuranam. 16 I. C. 217. 

-S. IQ (h)^lnterest—Surt>lus profits. 

A mortgagee in possession ought to be charged 
with interest when he received surplus profits 
after the payment of his debt. {Dralte-Brockman, 
J. C.) Bhayalal V, Mohamad Hokiu Mirza. 

67 1. C. 294, 

-S. 76 {'h]’—Accounts to be ordered only in 

suit on mortgage. 

Apart from any special statutory provisions 

accounts cannot be adjudicated upon by a Court 

where no relief can be granted Ordinarily a 
suit for accounts upon a mortgage cannot be 
maintained by the mortgagor unless he asks for 

redemption. {Batten and Mittra, A. J Cs.) 
Mukund Ram Sukul v. sheo Narain. 

47 I. C. 21. 


--S. 76 {h)--lnlcrest--Frofits—Rights i 

mortgagee. * 

Where under a mortgage the rate of intere! 
on the mortgage money is fixed and certain th 
mortgagee is not cninled to any portion of th 
usufruct which might be io excess of ihat rat 
and the mortgagor can sue for accounts of th 
profits realized by the mortgagee from the mort 
gaged property. li would require very clea 
words to induce a Court Io put upon a morigag 
deed a construction to the contrary. {Kanhaiy 
Lai, A. J C.) Lala Narain Das v. Bau Nati 

66 I- C. 692 ; 7 0. L J. 23] 


\t f Sa. 76 (h) and QO—Suit for account 

^iortgagc—Redemption^Limttation. 

An usufructuary mortgage provided that tl 
mortgagee should, after deducting the stipulat. 
interest from the collecUons pay out of the bd 
ance annually to the mortgagors,ithe property b 
mg redeemable on the payment of the princin 
money at the end of seven years. A suit bv 
mortgagor after redemption lor the tocoverv 
surplus collechons made by the mortgagee durii 
their possession as mortgagee, having bei 

Irom the date^of tl 
restoration of possession to the mort^/agor w; 

governed by Art. lOS. Limitation Act, and w' 

within time {Kendal and Darnels. A J O 

Bikramjit Singh v. Raj Kaqhu Bar Singh 

38 I. C. 610 : 20 0. C. 2 


s,o., as .» pos: 

S. 76 (h) applies only to the case of a m( 
«agee being in possession gua mortgTg 


TEAHSFKROF FSOPERtY ACT (IT OF 1880). 
8. 78 (i)—Account, of aamajreaoiTod. 


(Stuart, J.C.) 
Asghar. 


Muhammad Husain v. Muhammad 
19 0. C. 888 : 37 I. C. 23 ; 

3 0. L. J. 468. 




tn possession as 
/ess« Obligations of—Puisne mortgagees. 

The case of a mortgagee who enters into pos¬ 
session of the mortgaged property by virtue of a 

lease under which a rent is payable to the lessor 
and the case of the mortgagee who enters into 
possession of the mortgaged property by virine 
of a lease under which the rent is appropriated 

by the lessee towards the reduction of the mort¬ 
gage debt are different. In the former case he is 
not chargeable as a lessee in possession under 
S. 76 of the T. P. Act and in the latter case he is so 
chargeable. {Das and Adami, JJ.) Kishanda- 

YAL BhAGAT V. MaHABIR BHAGAT. 

8 Pat. L. J. 492 : 1920 Pat. 277 • 
I Pat.L. T. 711 : 68 I. C. 291: 
2 U. P. L. B. (Pat.) 208. 

[S. 76 (i) Accounts of sums received]. 


-8. 76 [D^Mortgage in />osStfss»o«—Fai- 

lurc to keep accounts. 

The rule applicable to the taking of accounts in 
a case where the mortgagee is in possession of 
the mortgaged property is that the gross receipts 
therefrom are ascertained at the end of each year 
and after deducting the necessary outlay on ac¬ 
count of Revenue collection expenses, and preser¬ 
vation of the estate, the balance goes to reduce 
the interest and if there is surplus, to reduce the 
principal the account being closed at the end of 
each year. If the mortgagee refuses or neglects 
to deliver the accounts the Court must take the 
best evidence available and decide upon it. The 
presumption will, no doubt, be against the mort¬ 
gagee but this would not justify the Court in ac¬ 
cepting without any examination any evidence 
which may be offered by the mortgagor. {Abdul 
Raoof and Mofi Sagar, JJ.) Muhammad v. Ut- 
tam Chand. 63 I Q 563 


3* 76 (i)— Liability of mortgagee for de¬ 
livering possession — Mortgagee in possession 
after valid deposit—Gross reuxpts. meuning of, 

It cannot be laid down that if the mortgagees 
do not deliver possession even after legal tender 
they are not entitled to credit for amounts which 
they paid alter the tender, to meet the revenue 
demands on the mortgaged property, and for ne¬ 
cessary repairs and collection charges, Such a 
rule would involve a great hardship to a mortgagee 
who refused to accept the tender under a 
tide claim of right. In fact it would put him in 
a worse position than a trespasser, and there 
^ems no need for so stringment a rule. 
Cftoss receipts in the Act do not include inter¬ 
est upon the amounts collected. (A.>i 5 »n<ir» and 
Venkatasubba Rao, JJ.) Tadbpalli Subba Rao 
V. Sri Balusu Buchi Sarvarayudu. 

18 L. W. 61 : (1983) M. W. N. 588: 

44 M. L. J. 584 : 1928 M. 583* 


Malabar mortgage. ^ ^ 

s, 76 of the T. P. Act has no application t 
money due on improvements to a mortea«ee i 
Malabar because the value of the impmvemea 
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8 . 76 (i)—Accounts of sums received. 

■effected by such mortgagee cannot be brought 
under the expression amount due on the mort¬ 
gage” in S, 85 of the T.P. Act. {Sadasiva Aiy:ir 
and Napier, //.) Mooriath Variath v. 
Meledath K. Kunji Nangayar Amma. 

10 L. W. 300 : 26 M. L. T. 329 : 
52 I. C 834 : 37 M, I. J. 206. 


TBAN 8 FEB OF FROPEBTY ACT (IV OF 1882), 

8 . 78. 

their security against the auction purchasers. 
{Sir John Edge.) Padrath Halwai v. Ram 
Narain Upadhia. 37 AIL 474 : 42 I. A. 183 

13 A. L. J. 809 : 19 C. W. N. 991 
17 Bom. L. B. 617 : 18 M. L. T. 85 : 2 L. W. 639 

22 C. L. J. 166: 301. C. 366 
(1916) M. W. N. 709 : 29 M. L. J. 159. 


-S 3 , 76 (i) and 83— Tender—Cessation of 

interest. 

The provision for cessation of interest from 
the date of tender of the mortgage money does 
not in terms refer to a case when the mortgagor 
claims to split up the mortgage amount on the 
ground that the mortgagee has become the owner 
of a part of the equity of redemption or when 
there are disputes as to the extent of the subsist¬ 
ing interest of the mortgagor in the equity of 
redemption so as to force on the mortgagee the 
talk of deciding the disputes rightly at the risk of 
losing the interest on money due to him and be¬ 
coming responsible for mesne profits. {Sundara 
Aiyar and Sadasiva Aiyar, JJ.) Venkatarama 

AlYARV. RANGASAWMI AiYENGAR. 

17 I. C. 368 : (1912) M. W. N. 1175. 


S. 77 —Provision for payment of portion 

of income to mortgagor. 

A contract that a definite portion of the income 
of properties usufructuarily mortgaged shall be 
paid annually to the mortgagor may legally find 
a place in the mortgage or in an agreement for 
that purpose, {Abdur Rahim and Seshagtri 
Aivar JJ.) Meenakshisundaram Mudaliar V. 

RATHANasami Pillai. 41 Mad. 959 

24 M. L. T. 815 : (1918) M W. N. 811 : 

8 L. W. 438 : 49 I. C. 291 : I 

35 M. L. J. 489. 

_—S. 77— Usufructuary mortgage — Mort^ 

gagee to pay land revenue whether profit or loss-- 

ContracU 

In a usufructuary mortgage, where the net pro¬ 
fits after payment of land revenue were agreed to 
be taken in lieu of the annual interest, the mort¬ 
gagee must, by the terms of the contract, pay land 
revenue whether there was profit or loss and an 
inquiry whether the land remained fallow 
through his negligence or not is excluded by the 
very terms of the contract. Whether mortgagee 
must bear enhancement of revenue at periodical 
resettlement is question of fact °° *7 

tention of parties to contract. {Uitira, 0. A. J. 
C 1 Hari V, Shridhar. 

c.) HAkiv. 23 I. C. 131 : 10 N. L. B. 9. 

. g Coftduct^ 

The first mortgagees of two villages did not 

hv aoDcal a decree which erroneously 
contest by appea a^^ ^ 

vinages to those of thefecond mortgagee of that 

V ale The first mortgagees subsequently sued 

yi enforce their entire mortgage against the 

viUaee in the hands of auction purchasers 
other vdl^ that the first moft- 

.gag^erwert not^preoluded from fully enforcing 


-S. l^^Mortgage^Priority. 

When the first mortgagee helped the mortgagor 
to induce the second mortgagee to advance money 
by declaring that the property was free from 
encumbrances, he cannot then turn round and 
claim priority over that mortgage in his own 
favour. [Sir Arthur Wilson.) Raman Chetty v. 
Steel Brothers & Co., Ltd. 

16 C. W. N, 813 : 13 Bom. L. E. 542 : 

14 C. I. J. 79 ; (1911) 2 M. W. N. 418 : 

4 Bur. I. T. 225 : 10 M. L. T. 239 • 
11 I. C. 503 : 6 L. B. B. 21: 21 M. L. J. 986 

• 

-8. 78 — Misdescription of property — 

Transferee of mortgaged property. 

In 1876, one B purported to hypothecate four 
plots of land in Mouza N. As a matter of fact, 
the name of N. was inserted in the mortgage- 
deed by mistake, the property being situated in 
Mouza A. The heirs of B sold their proprietary 
right in Mouza A to one K in 1910, free of all 
charges. In a suit brought on the basis of the 
mortgage of 1876, held, that K was not bound by 
that mortgage. 18 Cal. 556 ; 18 Mad. 364 : 29 Cal. 
654, Ref. {Piggott, J.) Kinlock v. Tota Ram. 

16 I. C. 335. 

-S. 78— Priority — Defence. 

By a mortgage of 1889 sufficient money to 
discharge the two prior mortgages of 1886 and 

1887 respectively was left in the hand of the 
mortgagee G to discharge the two mortgages. G 
paid off the mortgages. There was one more mort¬ 
gage of 1888 in respect of the same property. G 
sued on his mortgage making the mortgagees of 

1888 parties to the suit for priority over the mort¬ 
gage oi 1888 for the money he bad to pay to dis¬ 
charge the mortgages of 1886 and 1887. It was 
for the benefit of G that the mortgages of 1886 
and 1887 should remain alive and therefore, he 
was entitled to the priority claimed, A plff.'can 
put forward, in a suit by himself, the priority 
which he could claim by way of defence, if the 
suit had been instituted against him. {Riohards, 
C.J. and Benerjee, J.) Gur Narain v. Shadi Lal. 

34 AIL 102 : 12 I. C. 607 : 8 A. L. J. 1289. 

-Ss. 78 and 79— Priority—Mortgage in 

satisfaction of prior mortgage decree. 

A mortgage executed in satisfaction of a prior 
mortgage decree has priority over a mesne 
incumbrance. 7 A. L. J. 984 : 28 AIL 778 Foil 
{Richards and Tudball, JJ.) Rahim-un-Nissa v. 
Badradas. 83 30 g . 

9 I. C. 206 : 8 A. L. J. 112. 

[Sec also 7 I. C. 468 : 7 A. L. J. 984.] 

---S. 78— Fraud —Gross negligence* 

Fraud is not necessary to bring a case under 
S. 78. The words fraud, misrepresentation and 
gross negligence are quite disjunctive. It is 
gross negligence when vendor having full notice 
that the vendee is impecunious allows the vendee 
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to retain the title deeds and thereby enables him 
to effect a second mortgage on the same pro¬ 
perty. {Holm'vood and Imam, JJ.) Nand Lal 
Roy V. Abdul Aziz. 34 I. C. 116 : 43 Cal. 1052. 


- S. 78 — Priority — Estoppel—Mortgagee of 

non'transferable occupancy holding. 

Where a landlord mortgagee of the holding 
sues as mortgagee, he is estopoed from question¬ 
ing the validity of a prior mortgage of the hold¬ 
ing on (he ground of its non-tfans^erabllity and 
that it was effected without his consent, (Wood- 
roffe and Choudhuri, U) NatabaR Sarwar v. 
Natabar Mandal. 33 i. c. 112 . 

I ; Sfl 78 and 80 — Priority, rt^ht of — 
Limifation for enforcement of—Limitation Act, 
Art. 132. 

Where a puisne mortgagee paying off the 
amount due under a decree for sale by a prior 
mortgagee claimed priority against intermediate 
mortgagees, the suit in respect of the priority is 
governed by Art. 132 of the Liin. Act., just as if 
it were a suit by ihe prior mortgagee. {Lindsay, 
J, C.j Deputy Co.mmissioner of Lucknow v, 
SUKHNANDAN. 23 I. C. 448 : 17 0. C. 38. 

- S. 78 — Priority — Earlier registered 

mortgage — Title-deeds left with mortgagor — 
Hubsegiient mortgage. 

A subsequent mortgagee who has wilfully 
abstained from the obvious course of searching 
ill the regisTation office, cannot obtam 
priority over an earlier registered mortgage, 
merely on the ground that the latter did not call 
for the title deeds and retain them in his control. 
(Twomey, C. J, and Maung Kin,J,) The Bank 
OF Bengal, Akyab v. Aung Tha Hla. 

47 I. C. 774. 


8 . P irtition deed — Fannly 


distributed among members to be discharged- 
maximum specified — Each membei's pr 
Perties liable for such debts and for losses to ti 
family in case the debts are not Paid - Charge. 

Where in a partition deed tbecoaimon fami 
debts allotted to each sharer were agreed to I 
discharged by the sharer to whom they fell an 
in case of failure to discharge them, his propertit 
were to be liable for such debts and for if 
losses that might happen to the familv, held in 
suit on a mortgage e.xccuted by a member sut 
sequent to the partition, that the partition dee 
created a prior charge in favour of the othe 
members over the properties of the alienatin 
mortgagor to ihe extent ol the maximum spccilic 
in the schedule to the parlihon, that the prt 
party can be sold only subject to the above charg. 
that the charge becomes operative and th 
amnunt of the same becomes ascertained whe 
the payment comes to be actually made on behai 
of the alien.ating member and that the othe 
members of the family are entitled lo a decl.arj 
tmn of thc.r right lo such a charge thouG 
they have not actually made the payments at th 
date of the suit. {Oldfield and Ramesam. JJ 
Sesha Aiyar V, Srinivasa Aivar 14 l W 669 

™ C. ... , 30 c t!',??,? 


■-®- Mortgage—Redemption—Deed of 

further charge—Right to redeem. 

Where the purchaser? of one of the mortgaged 
properties desired to redeem the property on 
payment of the whole debt and mortgagees set 
up a deed of further charge, which was found 
to be a simple money bond. Held, the plffs. had 

a right to redeem without paying the amount of 

I the bond. (Stuart, J- C.) Puran Singh t» 

I Bhikham Singh. 36 I. C, 709 : 3 0. t, J. 40a’. 

4 

- --S. n^-Mortgage—Consolidation — Un¬ 
dertaking to pay money advanced on later secu^ 
ritv along with that due on earlier. 

A mere undertaking by the mortgagor to pav 
money advanced on a later security between the 
same parties along with the former is not a con- 
sclidatioi) of the debts. [Kanhaiya Lal, A. J. C.) 
Gaya Din Singh v. Har Khan Singh, 

22 I. C. 132 : 16 0. C. 267. 

-Ss. 79 and 80— Priority — Rule—Excep¬ 
tion. 

The general rule as contained in S. 80 of the 
Act is that a mortgagee making a subsequent 
advance to the moilgagor does not acquire any 
priority in respect of his secuiity for such subse¬ 
quent advance as against an intermediate mort¬ 
gagee. S.?*) engrafts an exception on that genera! 
rule and provides that the intermediate mortgagee 
who has notice of the prior mortgage is post¬ 
poned in respect of all advances subsequently 
made on the security of the mortgage, provided 
il expres‘^e3 the maximum to be secured thereby 
and that the maximum is not exceeded. {Coiifts 
andDas,JJ.) Baij Nath Goenka v. Daieep 
^ARAIN Singh. 1 Pat. L. T. 682 : 

1920 Pat. 261 : 68 I. C. 489. 
[See also 17 I. C. 927 : 16 C. L. J. 394.] 

~ Ss. 80 and 79 —‘7fi the case mentioned in 
S. 79 ” and '"subsequent”—Interpretation, 

The words nf S. 80 “in the case mentioned in 
S. 79” do not really mean mortgages to secure 
future advances or the balance of a running ac¬ 
count. Blit the words of S. 7‘> mean that the 
mortgages (here referred to must express a maxi¬ 
mum. The words 'to secure future advances, 
etc,” denominate Ihe different classes of mort¬ 
gages, but to bring them under S. 79 they must 
have the common feature of a maximum express¬ 
ed. The word ‘sulAsequent’ from the content 
must mean subsequent to the intermediate mort- 
gage. and jf ihat is so, then in the sense ol sec¬ 
tion an advance when made afier another mort- 
gag© is granted becomes a subsequent advanco. 
{Lord Dunedin.) ThB IMPERIAL BANK OF INDIA 
V U. Rai Gyaw Thu & Co., Ltd. 

1 Rang. 637 : 46 M I. J, 605 : 
21 A. L J 784 : 85 Bom. L. R. 1279: 

9 0. & A. L R. 937 : 33 M. L. T 395 (P. C.) : 

2 Bur. L J. 264 : £0 I A. 283 : 
11983) Jf W. N 609 : 61 Cal 86 : 
39 C. L. J. 186 : 28 C. W. N. 470 : 

1983 P. C. 811. 

" 8. 80— FresA advance—Undertaking by 

mortgagor to fay—Rights and liabiliftes of pur¬ 
chaser. 
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An undertaking by a mortgagor who takes a 
fresh advance that he will not redeem the mort¬ 
gage until be has repaid the advance is legal and 
enforceable, against himself, but it is not a charge 
on the land and it is not enforceable against a 
purchaser of the land. 17 O. C. 203 : 9 B. 233 : 9 
B. 236 Ref. [Simpson, A.J.C.) Gaya Prasad 
V. Rachpal. 9 0. L. J. 484 : 

4 U. P. L. R. (0. C.) 110 : 1923 0. 34. 

--- 8 . 81— Marshalling — Right to. 

Properties A. and B were mortgaged to plff. 
then B. was mortgaged to deft, who had no notice 
of the plff’s mortgage and again A. and B. to¬ 
gether with property C. were mortgaged to plff. 
partly in discharge of the first mortgage and then 
again B. was mortgaged to deft. Held, plff. 
should get a decree on the first mortgage for the 
remainder due but deft, can under S. 81 ask the 
plfif to sell A first and if the deft, would fail to 
redeem B. within a certain time fixed by Court 
the properties would he sold as follows : A first, 
B. next and then C, if necessary. [Chatterjee and 
Newbould,Jj.) Jamini Mohan Gupta v. Ram 
Narayan Parey. 38 I. C. 542. 

--S. SX—Marshalling—Subsequent mort¬ 
gagee with notice. ^ , 

The doctrine of marshalling cannot be ayaued 
of by a subsequent mortgagee who has notice of 
the prior mortgage. [Shadi Lai and Jones, JJ.) 

Kishbn Chand V. Kamsukh Das. 

81 P. W. B. 1916 : S3 I. C. 815 : 

86 P. B. 1916. 

__S. 81— Marshalling-—Applicability of 

Notice of Prior mortgage. 

The right to oiarshall arises only ^e 

contending creditors are creditors of one and the 
tame person and they claim against the same 
property. Where the defendant had notice of 
the plaintiff’s mortgage when he obtained his 
Ucurity, it is sufficient to exclude his claim under 
S 81 of the T. P. Act. (Per Abdur Rahim.) S. 
81 of the T P, Act does not avail the mor gagees 

fhat wotld be sufficient to pay off the mortgage 
dtbt This discretion the Court is ent. led to 

:?der'd^ U i‘‘’dV.ih«uirhTthe';“^he^ Fur/Bench 

lrf^vasTAiy->>gar,JJ.) Madusa Mills Co. 

LTP. P. 3?8? (Wien M. W. N. 265. 

_8 . Sl-Marshalling— Puisne and prior 

of marshalling be compelled by zju 

gagee to proceed ^ jo, could not 

gaged to the puisne wh obtain a decree against 
include It fx,. conduct of puisne in- 

those items owing to and. Tyabji, JJA 

cumbrancer himself ^ 

MULLA VEETTIL SEETHIKUTTI gg L C. *80. 

mutti Naha 
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S. 82. 

--S. 81 — Marshalling — When available. 

Where a mortgage decree has been obtained in 
respect of three properties, and subsequently one 
of them is subjected to a second mortgage, the 
second mortgagee cannot claim marshalling, if the 
other two properties had been sold in execution 
of the mortgage decree, and the property subject 
to the second mortgage is sought to be proceed¬ 
ed against. 22 A 284 not app. 28 A. 700 Foil, 
[Hayward,] C. and Leggatt, A. ]• C.) GuL 
Mahomed v. Loto Mal. 9 I. C. 725 : 

4 S. L. B. 224. 

-S. B2—Equity of redemption vesting 

Partly in prior mortgagee and partly in subse¬ 
quent mortgagee. 

Where a mortgage is split up aud the rights of 
the mortgagor vest partly in a prior mortgage and 
partly in a subsequent the former cannot be com- 
pe'led to redeem the whole nor the latter to give 
up his interest in the share of the mortgage. 
[Stuart and Kanhaiya Lai, JJ.) Amba Prasad v. 
Wahid Ullah. 20 A. L. J. 583 : 44 A. 708 : 

1622 A. 405. 

-S. 82—.4i*c/fo» sale of portions of mort¬ 
gaged property—Rights of purchasers inter se. 

An auction-purchaser in execution of a decree 
obtained upon a mortgage purchased the rights 
of the mortgagor and the mortgagee at the date 
on which the mortgage was made, any subse¬ 
quent equities or liabilities which arose in respect 
of the mortgaged property could not attach to 
them inasmuch as they acquired the properly 
free from any such liabilities or equities. 23 A. 
355 ; 19 A. 545 Dist. [Mears, C, J. and Banerjee, 
J.) Karamat Ali V. The Gorakhpur Bank. 
Ltd. 20 A. L. J. 337 : 44 A 488 : 

L. B. 3 A. 369 : 4 U. P. t. E. (A) 150 : 

1922 All. 495. 

-S. B 2 —Contribution between several pro¬ 
perties subject to same mortgage. 

Where property belongs to different owners 
and is subject to a common mortgage, the liabi¬ 
lity of each of the properties subject to the mort¬ 
gage, is proportionate to its value as compared 
wiih the value of all the properties mortgaged 
anda suit for contribution by one owner who 
has been made to pay the whole would lie. 
[Mears, C. J, and Banerjee, J,) Ramashankar 
Prasad v. Ghulam Husain. 43 All, 589 : 

19 A. L. J. 684 63 I. C. 209 : 

3 U. P. L. E. (All.) 88 . 

——-S 62— Contribution — Puisne mortgage. 

Properties sold in execution of decree on a 
prior mortgage, are not liable for contribution 
towards a puisne mortgage. The fact that the 
auction-purchaser at a sale is the decree-holder 
and the owner of the puisne mortgage and ob¬ 
tained the property at low price. does not affect 
the case in any way. [Tudball and Kanhaiya 
Lai, JJ.) Bhagwati Prasad v. Shafat Mu¬ 
hammad CHAUDHRi. 43 All. 42 : 68 I..C; 414 : 

18 A. L. J. 860. 

- 8 . 82— Rateable liability. 

Properties T. and A. were mortgaged to the 
predecessor in title of plaintiff who has also^ a 
prior mortgagor of T. Plaintiff sued on the prior 
deed and in execntion of his decree purchased T, 
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He t.’jen sued on the subsequent mortgage for the 
sale of A. Held, that the liability of A was to be 
ascertained by ending the value of A and the 
value of T. but the amount of the liability of T. 
under the earlier mortgage should be deducted 
from the value of T, and that A. would then be 
liable rateably for the second mortgage baviog 
regard to its own value and the value of T, after 
deduction. \RicIiiirdSf C. J.and Banerjct, /.) 
Gopal Das -u. Durga Singh. 38 I. C. 649 


S. 82— Contribution—Extent of—Valua 


lion for ascertaining liability to contribution. 

In a suit for contribution under S. 82 all the 
persons in whom the mortcaged property is vest¬ 
ed should be made parties ; wheo such persons 
are properly before the Court a proper decree 
finally setting all disputes can be made and unless 
they are before Ihe Court the value of the differ¬ 
ent items of the property caniu;t be ascertained 
satisfactorily. In estimating the valuation of the 
different items it ought to be as at the date of the 
mortgage. Where a purcliascr produced evi¬ 
dence to show the valuation at the date of his pur¬ 
chase, the other parly must show that the valua- 

“i® mortgage was different. 
[Richards, C. J. and Rafique, 7.1 Shankar Lal 
V. Latafat Ali. 3o I. C. 600 : 14 A. L. J. 713. 


S. 82—Mortgagee releasing part of ihe 

^noftgaged property for less than its value—HuH 
for recovery of entire balance from residue. 

A hrst mortgagee cannot release part of the 

mortgaged properly for less than its due proper- 
on of the mortgage money of the whole of the 

niorlgage money out of the rem.ain 
dtr of he properly 15 C. W. N. «00 : 30 Cal. 

• 19 2; A 369 Dist. [Lhaniicr and Viggott, 
Jj) Jugal Kishoke Sahu v. Keudak Nath. 

34 All. 606 : 16 I. C. 401 : 10 A. L. J. 211. 


——-Ss. 82. 100 and Mortgagc-decne 
oTeVr contnhution- 

surplus sale Pro- 
Art JlnTuL Act. 

Where in execution of a mortgage decree apain,t 
two parties both are sold the ovlrer of pro^pertv 
which has contributed more than its r.atMble 
share has a charge against the property which 

has borne less ; he has also a righl to a ner^onal 
decree against the owner of the latter property to 
the extent ofthe surplus sale proceeds received 
by him. The suit for the latter relief ts governed 
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S. 82. ^ 

by Art. 62 of the Lim. Act. [Richards, C, J. 
Banerjee andChamier^J],) Bhagwan Das v. 
Karam Hussain, 33 All. 708 : 

11 I. C. 145 : 8 A. L. J. 854. 


S. 82—Purc/iasc by mortgagee—Dis- 
charge of debt. 

pe mortgagee purchased at an auction sale 
half of the mortgaged property belonging to one 
of two mortgagors; then be brought a suit for the 
remaining half claim against the other property^ 
It being contended that the whole debt was 

satisfied ;/if/rf. that only half the debt was ex¬ 
tinguished. 22 A. 284 Foil. [Richards, J) 
JAGANATH FRASAD i; MlHlN. 10 I. C. 236 


S. 82—Several properties under the same 
mortgage—Mortgage discharged by one—Rate¬ 
able contribution by others. 

Where ihe owner ot one of several properties 
under the :^ame mortgage discharges the mort- 
gage, the owners of the fithers arc bound to contri¬ 
bute rateably their quota of liability lor the mort¬ 
gage debt Principle by which Court should ar¬ 
rive at the individual share of contribution ex- ' 
plained * [Richards, C. J, and liancrjec, J.) ' 
Bhagwan Singm v. Muhammad Mazzar Ali 
Khan. 36 All. 272 : 23 I. C. 339 : 12 A L J 394 


Contribution—Right when arises. 

Where the amount due under the first mort¬ 
gage exceeds the value of the property comprised 
therein the whole ol the burden of the second 
mortgage lulls on the other property comprised 
therein. Where before the properties comprised 
in a mortgage decree were brought to sale, a sub¬ 
sequent morigage was effectevl over a portion of 
the parties and the subsequent mortgagee paid the 
entire tkcretal amount he is entitled to contribu¬ 
tion for saving the properly excluded from his 
mortgage fr)fn sale, the amount of the money 
under the second mortgage being left out of con¬ 
sideration. [Stanley, C. J, and Banerfi, 77.) 
Ghula.m Hazrat V. Gobakdhan Das. 

33 All. 387 : 9 I. C. 933 : 8 A. L. J. 195. 


S.82 —Equity of redemplion—Spiilting 
up after mortgage—Suit—Proportionate liabili¬ 
ty—Mortgagee's rights barred against some. 

It is contrary to the principles of equity that the 
pl.iintirf mortgagee who by his own negligence 
had lost his remedy against the owner of half the 
equity of redemption should seek to throw the 
whole burden of the mortgage on the owner of 
the other half. 33 Cal. 6i3. 621 Foil. [Macleod, 
C. 7. and Heaton, J.) Budhamal Kbvai.chand 
V. Rama Yfsu. 44 Bom. 223 : 56 I. C. 327 : 

22 Bom. L. E. 68. 


S. 82 —Mortgage not affected. 


S. SZ of the T. P. Act defines the relation of the 
mortgagors ifi/cr 5e ; a mortgagee is under no 
obligation to distribute Iiis debt m a certain man¬ 
ner or enforce it against each and every part of 
the property mortgaged. Each item can be sold 
for the whole debt. [Batchelor, C. 7. and Shalt, 
7.) Ti.MAjt Krishna Potdar v. Ham.\ Piraji 
Bhat Khande; 46 I. C. 862 •. 20 Bom. L. R. 176. 


--S. 82—Contribution—Right ef — Mort- 

gagee — Oistributioti. 

The mortgagee’s rights to proceed against any 
one of several mortgaged properties for the en¬ 
tire debt is not aticcted by the principle of contri¬ 
bution among the several mortgagors ct their re¬ 
presentatives. It the mortgagee releases one or 
more of jointly mortgaged properties from liabili¬ 
ty under the mortgage with knowledge that the 
properties have changed hands, the other proper- 
tics are liable to the extent ot their proporticnaie 
share of the debt only. 33 Cal. 613 Rel. 
[Teunon ami Greaves, 77.) Midanpur ZaMIN- 
DAKi Co., Ltd. v. Abinash Chandra. 

23 C. W. N. 308 : 50 I. C. 790 : 29 C. L. J. m. 
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Sb. 82. 96 and ontribuiion^At^ 


portionment of liability—Life tenant and remain¬ 
der man. * 

A reversioner mortgaging the properties joint¬ 
ly with the widow can, on redeeming the mort¬ 
gage claim a rateable contribution of the mort¬ 
gage debt from the purchaser of the life interest 
of the widow in one oi those properties and has 
a charge upon that interest in respect of his 
claim for contribution, which can be enforced 
under S. 100. 28 A. 482 Ref. The principle for ap¬ 
portioning liability between a tenant for and 
a remainder mao or reversioner discussed. (Chal- 
ieriee and Richardson, JJ.) Tafak Nath Roy 

CHOUDHURV V. SVAMA CHARAN .. 

36 1 • C. 292. 


S, 82— Mortgagee's right to enforce Se- 


^**Where property over which the plaintiffs held 
two mortgages was sold and purchased by them 
in execution of a decree on the 2 nd mortgap and 
sub<=equently plffs. allowed the sale to be sp aside 
bv being present at and ratifying a sale of a por¬ 
tion of the property to third parties and by rpeiv- 
ing consideration therefor, it is not open to the 
Sis to proceed in their suit on the fir® 
aUinst that portion of the property m the hands 

oMhe third parties. \Holmwood and 
//) Atab Pramanick V. Mehrullah Sirdar. 

23 I. C. 426 : 19 C. L. J. 690. 
S % 2 —Mortgagee if affected—Release of 

""1 "^ong'ag’ee must not release the properties of 

ft ^The mortgagors to the detriment of the 

e If the moitgagee relinquishes a value- 

^hjrn^oerty iox an inadequate consideration he 

nnt be allowed to throw the burden of the 
v,ouId not be a'lowea ^ properties. (Mookerjee 

balance upon the other pp 

ar,d Beachcroft W Dalap Na ^ ^ 93, ^ 

Chaitnarain Singh. ^ ^ j 

S s 2 -Acguistiion of share of equity of 

moripge debt though ,h^ 

purchased b® ^ have to forego a 

mortgage. J"® fhe debt but might enforce 

for the jesidue. (W "pounambala Pillai p. 
Seshagirt Atyar. JL) 3,^2 : 

ANNAMALAI CBEWAK. ^ ^ 235 : 

®*Vl C. 666 : UlI W. 429 (P. B.). 
t0v.rrunng(1911) 2 M. W. N. ^ : 

e. 82 and 60-Re'«‘'S« 

'.r.s ” 


TEANSFEB OF PROPERTY ACT (IV OF 1882), 
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tionto contribution. 20 Mad. 217 ; 31 M. 333 ; 
30 C. 755 Diss. 1 C. L. J. 337, Diss. (Wallis, C. 

Oldfiled and Kumarasami Sastri, JJ.) PERU- 
MAL Pillai v. Baman Chetty. 40 Mad. 968 : 
33 M. L. J. 211:6 I. W. 460 : 42 I. C. 352 : 

(1917) M. W. N. 762 (F. B.). 

- S. 82—— Mortgage — ‘ Con¬ 
tract to the contrary.' 

Ss. 69 and 70 of the Contract Act do not apply 
to claims for contribution under S. 82 of theT. 
P. Act. The “contract to the contrary” mentioned 
in S. 82, second clause must be between the par¬ 
ties who are liable to contribute. A contract be¬ 
tween mortgagor and one of the purchasers of the 
equity of redemption is not a contract between 
the purchasers inter se. (Ssshagiri Aiyar and Na- 
pier. JJ.) Kunchithapatham Pillai v. Pala- 
MALAI Pillai. (1917) M.W N. 166 : 39 I.C. 405 : 

32 M. L. J. 347. 


-SB. 82 and 101—Co«/M 6 M//on— Usufruc¬ 
tuary and simple mortgage in favour of same 
person—Pwchase by mortgagee of some mort¬ 
gaged lands—Suit on simple mortgage. 

First deft, and another mortgaged certain lands 
usufructuarily to the plff« Later on, first deft, 
and his brother the second deft, executed a simple 
mortgage in respect of the same laj d as well as 
the house and a vacant site in favour of the plff. 
The plff. then purchased the lands, the sale deed 
containing a recital that the simple mortgage 
debt should be unaffected by the sale. In a suit, by 
plff. to enforce the mortgage security under the 
second mortgage impleading the subsequent pur¬ 
chaser of the house and vacant site. Held, that 
the plff. took the lands under his purchase sub¬ 
ject to all the incidental liabilities attaching to 
them by reason of their previous inclusion in the 
simple mortgai?e and therefore liable to contri¬ 
bute proportionately towards the simple mort¬ 
gage debt and that the liability to contribute on 
the part of the plff. arose not by reason of his 
position as usufructuary mortgagee but by his 
purchase of the mortgagors’ equity of redemp¬ 
tion. (Spencer and Napier^JJ.) ArunagiRI v. 
KuppUSwamy. 29 I. C. 124, 

_- Ss. 82 and 60— Mortgagee—Hot bound to 


distribute debt. 

It is open to a mortgagee to release one of the 
items of the mortgaged property on receipt of less 
than the proportionate share of the debt and to 
proceed for the rest of the mortgage amounts 
against the residue. The mortgagee is not bound 
to distribute his debt equally among the several 
items mortgaged. (Spencer and Napier^ //,) 
Thuvoor Venkatasubba Reddi V. Bagiammal 
39 Mad. 419 : 2 I. W. 469 : (1915) M, W. N. 339 

17 M. L.T. 411 : 29 I. C. 118 

29 M. L. J. 319. 


. 8 . 82— Contribution—Purchaser of equity 

—Redemption of one of the mortgagors by mort¬ 
gagee. 

Where A purchased a mortgage-decree against 
the interests of two persons. B and C, and sub¬ 
sequently purchased the equity of redemption in 
the interest oi B and then claimed half the decree 
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tHe interest of C. WeM. he was en¬ 
titled to do so. {Benson and Sundara Aiyar.JJA 
AuERsUMALLI SuRYaNARAYANA V. VALLURA- 
PALLI SHR.KAMULU. 20 I.'C 826 : 

25 M. I J. 16. 

^d „ 7 /; iOO—Scvfral lands burden- 

cd wtih tayment vf revenue—Nahire of decree — 
Ktgnt to a charge. 

under a common 

burden for payment of a deBniic amount of Govt 

whole burden has been dischar- 

Unds.the latter is 
thl contribution, to a charge on 

the land of each of the others for the pr -poUion- 

ate fraction of the amount payable by each and 
493 • 28 Mad. 

j4(yar. JJ.) PUTHEN PuaAYIL AMMAN PaRUYKYI V 

Mangalaseri Pullikandi Pakram Haji 

36 Mad. 493 : Id I. C. 263 : 34 M. L. J 548. 


® 32 Execution sale in another decree 

h /J ^ rwt AAjft ^ m.A , 4 ^ ^ f 


— r Ml unoincr decree 

pYotertyj Imaged i - -. -• -.w m ^nc property and 

^ Whe^e nronp ttf 1 extinguishes all incumbrances subsequent to the 

^ecuMnn ^nf *U° ^ ‘^°rtgage is sold : g‘*iie. The owner of two villages of A. and B 

jrtcaee and ^ a decree other than one on the | [^ortga^;cd A. and subsequently mortgagid A. and 
^rtgage, and portions of the mortPa.cr.-d nr/triArit. , B, to th© Same nersnn Th»» m/N.fr*-.-v?.._I_> 


« I '—lo a mor gage is sold 
m execut.on of a decree other th.,D one on tt'e 

mongage. and portions of the mortgaged properlv 

as a'in;[d^"f by ’h^ side operate 

fh^V ^‘Scharge of the mortgage if the value of 

i«/f therewith. Ayltng 

Kowappa V. Kupptf- 
sawmy Iyengar. 10 M. L. T. 240 : 

(1911) 3 M.W. N . 342 : ; 12 I. C. 130 
[Overruled 43 Mad. 372 : 56 I. C. 666 • 

38 M L. J. 289.J 
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TTTTT®’»*or/ga^tf satisfied on 

rcma/»r«g 

Id a suit on a mortgage comprising several 
Items the Court directed that the properties should 
I be sold in a certain order Held that in the event 
o the decretal amount being satished by the sale 
of only one property, it did not follow that the 
remaining mortgagors were released from all 
lability to contribute to the mortgagor whose 
property alone has been sold. There must at least 
be in the previous proceedings an indication of 
an intention in the mmd oi the Court to re¬ 
lease them such liability. [Roe and Coutls, JJ \ 
Babu Bhekdhari Singh v. Baijnath Goenka. 

51 I. C. 49. 

-3.82—Orcrcc on first mortgage—SaU 
tn execution —iVhether property purchased if 

criMr^s towards the second mortgage. 

The sale in execution of a decree on the basis 
ot a prior mortgage destroys the right, title and 
interest of ihe mortgagor in the property and 
extinguishes all incumbrances subsequent to the 

’ 1 ’ -. tit - A . 


'affected,^' ~ ^^^ortgagee not 

The right for contribution under S. 82 is av lil- 

able only as betxveeii the representatives of the 

"lot^fgagor or between co-mortgagors themselves 

mmtp* tbe interests of the 

equitv^oi°^Prie'^ mortgagee. A part owner of the 

S nf I only on pay- 

ment of the whole mortgage money. [Kanhaiya 

BakshSinpu ' *'• *^ameshar 

OAKSH Singh. 20 I. c. 765 : 16 0. c 199 


U » ^ suosequclUiy mortgagid A. and 

B, to the same person. The mortgagee purchased 
A, in execution of his decree on the second mort¬ 
gage. Held, that the effect of the sale of A. in exe¬ 
cution of the decree on 6 rst mortgage was 
loestinguishthe right, title and interest of ihc 
mongagor m it and to e.xtinguish all incum¬ 
brances subsequent to tbe first mortgage so that 
It was open to the mortgagee to enforce the whole 
Of the debt upon the remaining security. {Roe 
and Jwala Prasad, JJ ) Dand Bahadur Singh 
V. Deonandan Prasad Singh. 

4 Pat. L. W. 108 : 43 I.C, 915 • 

(1918) Pat. 69. 


r-®' claim against mart- 

SPli u to redeern did not 

whole of tho '^o fooovored the 

motLsiior the other 

s SANT Lat .'.'^nU^ku [at 

1923 Pat. 369 : 1924 P. m 

subsequent uiorti^agees can be dec de'd'onfv 
properly framed suit for co.itributb n ^ m ' v 

« PAt. 1 . 1 , 91 . 1923 P. 199 


At 1 92—iV/orfgage —Subsequent sale of 

Aar/ 0 / the mortgaged fropcrty-Purchascr's 
I Itabtli fy— iyOntribution. 

Certain properties including a house were 
mortgaged. Subsequently the deit. purchased half 
of the house from tbe mortgiigor who then sold 
the equity of redemption in respect of all the uiorl- 
g.*ged properties, to the mortgagee. Jn a suit by 
the latter to enforce his mortgage by sale of 
mortgaged properties, held that having regard 
to the terms of S. 82 the property cannot be sold 
without hxiQg the proportion ot the mortgaged 
debt chargcAible oq the house purchased by the 
deft. O U L J, 612, Ref. (Muthek and l/.ngs- 
ford, JJ.) Maharaja Ram Marais Singh v. Ram 
IVUMAR Lal Bhagat. 1 Pat. L. J. 228 • 

861. C. 208 : 8 Pat. I. W. 101. 


S. S2-Co mortgagors—Conlnbuiton. 


I nr * — Vp/unir/onriun. 

Mortgagors arc jointly and severally liable to 
inortgagee for the debt and have a right to con- 

“'"'^"8 Ibemselves. {Atkinson, J.) 
Raja Ram Lal v. Hanuman Upadhya. 

Se I. C. 43 
of Under— 

It is not Ihe praclic* of the Court to require a 
party to make a formal tender where from Rie facts 
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stated i«i the plaint or from the evidence it 
appears that the tender would have been a mere 
form and that the party to whoio it was made 
would have refused to accept the money. At the 
same time there must be a clear release to the 
mortgagor of his obltgatioD to tender the money 
to justify the latter in not having presented the 
money to the mortgagee In considering the 
question of tender it is not necessary for the 
Court to speculate as to whether the mortgagor 
had the money or the control of the money that 
would have enabled him to meet the large amount 
that was due on the mortgage. It is very difficult 
indeed to say whether or not a man will be able 
to have control of money at a lulure date. {Lord 
Buckmaster J.) Chelikani Vknkatarayanim 
Garo V. Sree Rajah Vatsavaya Venk4Ta Suba- 
ORYAMiuA. 44 U- L. J. 631 : 46 Mad. 108 

25 Bom. L B 541 : 38 C. L. J. 84 
28 C. W. N. 25 : 60 I. A. 41 : 82 M. L. X. (P. C.) 70 

17 L. W. 383 : 1923 P. C. 26. 


--»S8. 83 and 8^ ^ Redemption decree-- 

Deposit in court pending appeal by mortgagee — 
Lapse of deposit to Government^Liability of 

mortgagee. , ^ .u 

Where in execution of a redemption decree the 

mortgagor deposits in Court an amount sufficient 
to satisfy tne decree and the mortgagor is let into 
possession, although an appeal against the 
decree by the mortgagee is pending, held 
that the mortgagee ought to take the amount 
deposited out of Court without prejudice to 
his pending appeal either by arrangement or 

with the sanction of the Court which '^ould be 

fiiven as a matter of course, and that it 
he fails to do so and the amount lapses lo 
the Government, the mortgagee must bear the 
loss. [Lord Macnaghten.) ^hampat Singh i;. 
AiaPlT ^INOH 16 C W. N • 7^5 » 

’ 12 M L. T. 482 : 10 A. L- J. 379 : 

(1912) M. W. N. 1150 : 
14 Bom. L. B. 1223 : 16 I. C. 830 : 
17 C. L. J. 14 : 23 M. L. J. 738 (P. C.) 

__ %Z“Deposit — Non-acceptance by mort¬ 
gagee—effect of-Mortgage if subsists. 

^ The making of a deposit under S. 83 of the 
T P Act by the mortg-^gor does not ipso facto ex- 
tinaui^h the mortgage when the mortgagee has 
refused to accept the deposit. The parties remain 
in the relationship to one another of mortgagor 
A mnrt^igee It is for the mortgagor dissatis- 
6ed withihe action of the mortgagee in refusmg 
to accept the money deposited to bring a suit for 
the enforcement of his legal rights. Unless and 

DOLLAH X.. ABDUR KAHIM^ ^ ^ ^ 

_8* 83 and ii-Minor mortgagee—A ^ 

ZZtment of guardian to draw out money Duty 

If mortgagor-interest wjwnjeas^es t^ru^^ 

Where a ^aupens to be a minor, 

court, but see that a proper 

it is the duty of the form The mere 

guardian p ication will not enable any 

•JS -J- ■ *• 
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appointed by court, and until that is done, interest 
will not cease to run. {Meats, C, J. and Banerjee 
J ) KhUNNU MAL V. INDARPAL SlNGH. 

21 A. L. J. 89 : L. B. 4 A. 331 : 

45 A. 273 : 1923 A, 183. 

[On appeal from 64 I. C. 907.] 

---Ss. 83 and 84— Deposit by mortgagor — 

Refusal by mortgagee to accept—Subsequent with¬ 
drawal of deposit—Interest ceases to run. 

Where deposit has been made under S. 83 of 
the Transfer of Property Act of the full amount 
due under the mortgage and due notice given and 
the mortgagee appeared in court but definitely 
refuses to accept the money, and subsequently 
the mortgagor withdrew it from court. Held, 
that interest ceased to run from the date of de¬ 
posit. {Ryves and Gokul Prasad, JJ.) Hukam 
Singh v. Babu Lal. 44 A. 198 : 

20 A. L. J. 7 : L. B. 3 A. 573 : 1922 All. 181. 

-Ss. 83 and 84— Minor mortga^ee'-Deposit 

—Duty of mortgagor — Interest^ when ceases to 
run. 

While making a deposit of the mortgage money, 
it is the duty of a mortgagor when dealing with 
a minor mortgagee, to take all steps which are 
necessary to procure an appointment of a guardi¬ 
an ad litem. He must apply to the Court and 
must bring before it some person who is willing 
to act as a guardian, or failing that, he must satisfy 
the Court in whatever way he can, that there is 
no person to his knowledge who is willing to 
I accept the duty of a guardian. In that case he 
can ask the court to take action under O. 22, R. 4, 

I Until the appointment of the guardian ad litem. 
he has not done all that has to be done by him 
to enable the mortgagee to take money out of 
Court, and so in that case interest will continue 
to run even after the date of the deposit. 
Per Stuart, J. —All that a mortgagor making a 
deposit of the mortgage money has to do is to 
present a duly verified petition and to state best 
to his knowledge and ability the correct address 
of the mortgagee and if he be a minor to propose 
a person suitable to act as his guardian ad litem. 
If he does this honestly and to the best of 
his ability he will not be liable to pay subsequent 
interest, even if the person proposed to act as 
guardian does not accept that office. Each case 
should be looked at upon its merits. {Lindsay 
and Stuart, JJ.) K4NNO Mal v. Inderpal Singh 

64 I. C. 907 : 19 A. L. J. 893' 

I 

-*8. 88 —Mortgagee a minor—Deposit in 

Court —G«ard/a«-ad-litem not appointed — Inter^ 
est does not cease to run. 

Where a mortgage is in favour of a minor, and 
the mortgagor deposited the money in Court 
under S. 83 of the Act without taking steps to have 
a guardian-od-/ffcw appointed, held that the 
deposit was invalid and interest would not cease 
to run. {Lindsay nnd Stuart, JJ.) Sheo Saran 
V. Ram Lagan. 64 I. C. 413 : 19 A. L. J. 852. 

---S. 88—Deposit of mortgage money. 

Suit by prior mortgagee for foreclosure without 
imploadtng puisne mortgagee ending in a final 
decree for foreclosure does not put an end to the 
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right of prior mortgagee to deposit money due 
on puisne mortgage. (Ryves and Gokiil Prasad^ 
JJ.) Parasram Singh v. Pandohi. 

L. R 3 A. 917. 

-Sb. 83 and 84 — Deposit insufficient — 

Interest does not cease to run. 

If the amoaot deposited is insufficient by how¬ 
ever trifling a sum, the mortgagor is not entitled 
to the benefit of S. 84 of the Act and to claim 
cessation of interest. {Walsh and Ryves, JJ.) 
Debi Prasad v. Kadar Singh. 

19 A. L. J. 582 : 63 I. C. 563 : 

3 U. P. L. R (All.) 93. 

- S. 83 — Covenant to redeem in Jeth— 

Deposit in Jeth— fJoticc of tender could not be 
served in Jeth. 

A usufructuary mortgage was to be redeemed 
in the Jeth of any year. The mortgagor deposit¬ 
ed the money due into Court on the last day of 
Jeth of IQIO A. D.; but the notice of tender could 
not be served on the mortgagee in that month. 
The money therefore remained in Court as 
the mortgagee did not appear. Five years after, 
the mortgagor sued for redemption and damages 
for three years preceding the suit. Held the 
tender was valid and the suit was wrongly dis¬ 
missed bv the Lower Court. [Ryves and Gokul 
Prasad, JJ,) Ammad Bh(; v. Dhormun Rai, 

43 All. 424 : 3 U. P. L. R. (AU.) 45 • 
60 I. C. 760 ; 19 A. L. J 259 

S. 83 — Deposit — Mortp>ap,or to ledcem on 
the last day of ]cih-~\'ohc€. 

Under a usufructuary mortgage, the mortgagor 
was to redeem the mortgage on the last day ot 
Jeth of the vear 1917 fasli. corresponding with 
the 22nd June of 1910. On the 17th of June PMO 
the full amount of the mortgage money was 
deposited by the mortgagor under S. 83 of the 
T. P. Act. Lut the Court could not issue the notice 
of deposit before the 27th of June 1910. Held, that 
the mortgagee was entitled to a not'CC of ihe 
deposit either on or before the 22iid of (une 1910. 
Under the circumstances he w«as entitled to 
maintain his possession and cultivate the land for 
two more harvests and was not liable to damages. 
[Pifl&ott, 7.) Dwarka Pershad v. Smeo Ambar 

^ ^ 15 I. C. 692. 

S. 83— Deposit by mortga^or^Notiec to 
mortgagee —Duly of Court. 

After the mortgagor deposits the niorcv in the 
Court, the Court must, under 2nd paragraph of the 
section, see tliat notice of the deposit is served on 
the mortgagee. The mortgagor is not bound to 
see that the notice is so served. [Mukerjee. A CJ. 
and Fletcher, /.) Nibaran Chandra Par- 
bati Charan Nask El. 60 I. C. 454. 

*- -8 83— Jender of greater sutn than is due 

tf valid. 

A tender of the greater includes the smaller. 

V. James, 4 B. and Ad 54o. Rei. [Mookeriee 
anrf Beachcroft, Jj.) Raja Baikunth Nath v. 
Benodk Behare. 51 10 13 . 

29 C. L J. 956. 

Mortgagee part 

oumer of the mortgaged property. 


TRANSFER OF PROPERTY ACT (IV OP 1863) 

8. 83, 

I The plaintiff mortgagor is entitled to make a 
deposit of the whole mortgage debt notwithstand¬ 
ing that the mortgagees have become the owners 
of part of the mortgaged property {6 M. 61 
Doubted); and on the principle of the greater 
including the less, omne majus continet in s€ 

I minus, the tender would be good even if the 
[ plaintiff is entitled to tender a lesser sum, but 
j the plaintiff is not so entitled to tender lesser 
sum, as the amount of the proportionate reduc- 
, tion in the mortgage debt had not been ascer- 
tained either by agreement or by the Court* and in 
these circumstances it cannot be said that there 
j was any lesser sum which the plaintiff was entitled 
' to tender oi the mortgagees were bound to accept. 

Even where the mortgagee has become owner 
, of a pait of the mortgaged property, the deposit 
( must be of the whole amount where the amount 
, of proportionate reduction of the mortgage debt 
has not been ascertained. An assignee of the 
share of the mortgagor's interest can also deposit 
, the amount. After a valid deposit, the mortgagee 
; in possession will become liable not only "for 
actual collections but also for the amount left 
; uncollected by him on account of his failure to 
make his best endeavours to collect them. (A>is5- 
nan and Venkatasubha Rao, JJ.) TadEPALLI 
, Subba Rao v. Sri Balusu Buchi Sakvarayadu. 

18 L. W. 61 : 1928 M. W. N. 533 : 

44 U t. J. 534 : 1923 M. 533. 

-S. 83 —Deposit in Court — Interest — 

Mesne pfofils. 

Where the mortgagor deposited the sum due in 
J court and did all he could to enable the mortgagee 
to draw the .amount, and the same was not done 
because of the disputes among the mortgagee's 
j heirs interest ceases to run from the date of 
I deposit, and the mortgagor is entitled to mesne 
I profits. {Phillips and Devadoss, JJ.) Nagathal 

I I». .\RUMUGAM FILLAI. 

' 32 M L. T. (H. C.) 371 : 44 M, t. J. 362 : 

17 L. W. 154 ; 1923 Mad 354 (1) 

-Ss. 83 and 84— Deposit after suit — 

Interest. 

A deposit under S. 83 of the T. P. Act is invalid 
if m.idc after institution of the suit by the mort¬ 
gagee. If the deposit was made before the mort¬ 
gagor received notice of the institution of the suit, 
it must include the costs incurred by the mori- 
j gagee. {Phillips and Kumaraswami Sastri, JJ.) 

; Thiagar.ua Aiyar v. Ramaswami .Aiyar. 

48 I. C. 693 : 35 M. L. J. 605- 

I -S. 83— Tender — More amount than is 

due — r.iJie/rTy of. 

Per Seshagiri i-livur J. —A itender of a sum 
larger ihan the amount due on a mortgage 
from which the mortgagee is asked to take 
whatever is due tc> him is valid and in¬ 
terests ceases to run from the date of 
such deposit. The rule as to tender is part of 
the law laid down in S, 38 of the Contract Act 
and if there is a 6o»iii ftde attempt, the rights of 
the paitics ought not to be defeated by techni¬ 
calities. Per Napier, J .—If a tender under 
S. 83 of ihe T. P. .Act is accompanied bv a pra>‘«r 
for costs and the Court refuses to take »ction. the 
tender is bad. The tender is equally bad, if in 
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making the deposit, the mortgagor requires the 
Court to ascertain the amount due on the mort¬ 
gage [Seshagiri Aiyar and Napier^ JJ.) SuB- 
RAMANiA Aiyar v, Narayanaswami Vandyar. 

7 L. W. 537 : 45 I. C. 638 : 34 M. L. J. 439. 

-^Ss. 83 and 84— Deposit into Court to 

mortgagee — Tender—In terest. 

A mortgagor deposited the amount due into 
Court and notice was sent to the mortgagee 
through the Court, The mortgagee refused to 
accep”t the money and the money remained in 
deposit in Court. Held, that there was a valid 
tender within S. 84 of the T. P. Act, and the fact 
that notice was through Court could not make 
it any the less a valid tender. 40 M 804, Ref. 85 
M. 44 not FolI. ^(45i/wr Rahim and Phillips^ //•) 

GOVINDAN NaIR V. CHERUYANNA. 

(1917) M. W. N. 853 : 7 L. W. 81 : 

43 I. C. 12G : 35 M. L. J. 313. 


Ss. 83 and S^i — Tender-^Essentials of. 


A tender is valid when made to party direct 
and the payment need not be made into Court. 
It it is refused, interest will cease to run. An 
offer to pay maybe made to party direct and 
money need not be paid into Court and on refusal 
to receive, interest will cease to run. (Ayling and 
Seshagiri Aiyar, JJ.) Bedurukota Pedda Vee- 

RANNA V. GOMDIMALLA VEERANNA. 

(1917) M. W. N. 308 : 38 I. C. 295 : 5 L. W. 718. 
_Ss 83 and S^-Deposit in Cottrt—Condi- 

In order that a deposit under b. 83 of the Act 
may be effective it must be allowed to remain in 
Court until the mortgagee or his successor can 
draw it out of Couri. A motgagor who makes a 
deposit in Court and withdraws it before the 
hefrs of a mortgagee, who is dead, are ® 3 cer a,ned. 
cannot claim cessation of interest, and in the 
case of the mortgagor again depositing the amount 
after the institution of mortgagee s suit in calcula¬ 
ting interest from that date the amount deposited 
should be deducted from the principal, and in¬ 
terest should be allowed only for the balance. 

fer Seshagiri Aiyar, /.-Tender and deposit are 
t'er ocs/ g ^ race of the former, the 

feaves the decision to the Court. Per 

situs's- 

can be no remiss.on of u by the morig 

chala Pandithan. ^ ^ JJ 321 . 

. ™:» »■ I/.«» 

_.8, 83 and si-Tender—Small deficiency 

--Running "A‘"''''*‘‘^^^e”act°amoahf due on 
If a mortgagor notice to be 

ll^eTW -XerUess of the mortgagee 


paying batta therefor he has done all that is re¬ 
quired of him under Ss. 83 and 84 of the T, P. 
Act to prevent the running of interest. 35 M. 44 
Foil, Where the amount deposited by the mort¬ 
gagor falls short of what is due by even a few 
annas, owing to a bona fide mistake in calculation 
it is not a sufficient tender to the mortgagee with¬ 
in the meaning of the section and the mortgagor 
is not entitled to mesne profits on the mortgagee’s 
refusal to accept it, 16 B. 141 Disapp. 8 A 502 
Ref. to. {Sadasiva Atyar and Moore, JJ.) Subbai 
GoUndan V. Palani Goundan. 

34 I. C. 825 : 30 M. L. J. 607. 

-Ss. 83 and 84— Tender and notice to 

parties—Withdrawal of petition — Effect, 

The mortgagor paid the money into Court and 
ibsued notices to the four sons of the mortgagee 
and before all of them could be served, he re¬ 
quested the Court to dismiss the petition. Held, 
that there was no proper tender and interest did 
not cease to run. Per Ayling, J. —The dismissal 
of ihe petition was tantamount to withdrawal of 
money. 35 M. 44 Foil. Per Tyabji, J.- —The 
mortgagors had not done all that had to be done 
to enable the mortgagees to take the amount 
Tender through Court consists at leaat of deposit 
and notice to the parties. [Ayling and 2'yabji, 
JJ,) VenkateswarudU V. Bala Tirupura 
SUNDARI. 30 I. C. 769 : (1916) M. W. N. 763. 

-S. 83— Deposit — Penalty — Compound 

interest at an enhanced rate—Penal interest not 
deposited—Amount tendered subsequently ac- 
\ cepted by Court as sufficient ^Tender, valid. 

\ The words'* amount remaining due on the 
: mortgage ” in S. 83 of the T. P. Act mean the 
' amount which a Court finds as due, and not 
the whole amount stipulated for payment under 
the mortgage deed. A mortpgor is not bound 
I to deposit the full amount including the penal 
rate of interest, and the Court having found that 
the amount tendered was sufficient, the tender 
was valid and interest ceased to run from the date 
of tender and the mortgagor was entitled to mesne 
I profits from that date, [Coutts-Trotter and 
\ Kumaraswami Sastri. JJ.) Ayyakutti MaNKON- 
I dan V. Periya SWAMi Kavandan. 39 Mad. 679 t 
1 18 M. L. T. 161 : 30 I. C. 497 : 2 L. W. 685. 

I 

' ...... s. 83 —Conditional deposit — Validity. 

' If a condition requiring a return of certain 
documents to which t^’e mortgagor is not entitled, 
is attached to a deposit under S. 83, the tender is 
invalid. 17 M. 267 Dist. [Sadasiva Aiyar, J ) 
jn re Achath Sankaran Nair. • 29 I. C. 686. 

_Sb= 83 and 84 — Deposit — Essentials of. 

It is only the actual payment of the full mort¬ 
gage amount into court that makes interest on the 
mortgage amount cease to ran under S 84 and 
not a mere presentation of a petition for that 
purpose under S. 83. [Aylingand Tyabji, JJ.) 
MUSALIUH Veetil Theyathil Mahammadunni 
V Kudompalath Padinhaka Parambil Bava. 

29 1. C. 145 ; 2 L. W. 408. 

---s. SZ—Deposit~~Effect of. 

Where deposit of the amouni due under a lease 
of mortgage does not put an end to the 
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relahoDShip between the parties. [Seshagiri 
Aiyor and kumaraswami Sastrt, JJ.\ Bala- 
SIDflANTAM V. PERUMAL ChETTI. 1 L. W. 641 ! 

27 I. c. 162 : 27 M L. J. 475 . 

- Ss, 83 and 6'i--Right to tender—Equity 

— Redemption—Contract for purchase of, 

A tender by a person enteriog into a contract 
for purchasing the equity of redcmDti''n is not 
valid if it is made conditional on the endorsement 
cancellation and deliverv tj him of the mortgage 
deed. {Bakewelt, J.) Varadarajulu Chetty 
V. Dhanalakshmi Ammai.. 

26 I. C. 184 : 16 M. L. T. 365. 

•-8. 88— Deposit — Mortgagee drawing 

money—If mortgagor can object. 

A mortgagor cannot object to the mortgagee 
drawing the money deposited by mortgagor under 
S. 83, [Sadasiva Atyar and NapterJJ.) Kota- 
VENGATTIL V. Ke;^ATATH KRISHNA MENoN, 

25 I. C. 369. 

. Sg 03 — Deposit — Interest—Before 

and after action. 

' Deposited in Court ' in S. 84, T. P. Act, con¬ 
templates a case of continuing deposit and interest 
does not cease to run if the mortgagor subse- 
quen ly withdraws it and tender the same in 
Court before suit. 35 M. 44 Foil {Ayling and 
Tyabji, JJ.) Thevaraya Keddy v. Venkata- 
CHALA Pandithan, 161M. L. T. 131 : 

25 I. C. 96 : 1 L. W. 695. 

“ S. 83 Condition for depositing money, 

S. 83 presupposes that the mortgagor has a 
valid right to redeem and that he is not attempt¬ 
ing to exercise that right contrary lo provisions 
of the contract between them. A mortgagor can¬ 
not deposit money under S, 83 unless he puts the 
mortgagee in possession if required by their con¬ 
tract. S. 83 should be read with Ss, 67 and 86 . 
{Benson and Sundara Aivar, JJ.) Bayya Das v. 
Narasin<;a Mahapatrao. 35 Mad. 209 : 

10 M. L. T. 37 ; 10 I. C. 393 i 
(1911) 2 M. W. N. 126. 

- 8 . 83—C. P. C.O. 24. R. posit— 

Tender after suit. 

After one Court has taken cognisance of a 
suit by a mortgagee for the enforcenient of his 
mortgages the mortgagor cannot deposit 
the mortgage amount in another Court under 
S. 83 When once a suit Itas been instituted p.\y- 
ment into Court is regulated by O. 24. R. 1 and 
not by S. 83 of the T P. Act. [Benson and Sun¬ 
dara Aiyar, JJ,) Bayya Das v. Narsinga Maha- 
I'AT RAO. 85 Mad, 209 : 10 M. L. T. 37 • 

10 I C. 393 : (1911) 2 M. W. N. 126 

--S. 83—De/>os/f of mortgage money—Suffi¬ 
ciency of—Penal provision for interest. 

Where a mortgagor deposits the amount due on 
a mortgage disregarding a penal provision for pay 
roent of enhanced interest in tlie mortgage deed 
forthe court finds that the amount deposited covers 
the principal and reasonable interest thereon, 
then the deposit is a valid deposit under S. 83 of 
the T. P. Act. {Koival, A. J. C.) Tara Chand Dip 
Chand V, Narayan. 18 N. L R. 47 : 

1922 Nag. 199 ! 
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-S. SS—Tender by deposit in Court-^ 

When sufficient. 

In a suit for redemotion of a mortgage which 
provided that redemption shall take place in the 
fallow season but did not mention any specific 
months the mortgagor made a deposit in court on 
14 h May 1919 but the mortgagee was actually 
served with notice after the crops were sown. 
Held that the deposit must be regarded as suEh- 
cient since the morrgigor was not responsible for 
the delay. {Ranhaiya Lai, J. C.) Sant Ram v. 
Jarbhandan. 1922 Oudh 17. 


-8. SS —Interest — Deposit —Duties of 

person—Entitled to the money—Effect, 

A mortgagor is not liable to pay interest after 
he has made a deposit according to the terms of 
S 83. If through the fault of the person cr per¬ 
sons entitled to the money it is not clear exactly 
I to whom the money is to be paid the mortgagor 
is nr t deprived of the righ^ conferred on hiin by 
S. 83 OQ account of the omissions and errors of 
such persons. {Stuart, J. C.) Harihar Baksh 
I Singh v. Shbo Singh. 36 i. c. 814 : 

19 0. C. 146. 

- S. SS—Tendcr — Valid—Requisites of. 

The tender must be full in order to stop the 
interest ; if the tender is inadequate the mortga¬ 
gee can ignore it altogether and recover the in¬ 
terest at contract rate till date of redemption. 
There is no ita media in the matter. (Lindsay, 
/, C.) Gaurishankek v. Abai Jafar Khan. 

34 I. C. 690 : 3 0. L. J. 204. 


-Sb. 83 and 103-i\/inpr dcft.—C.P.C., 

O, 32. R. 3—Gwor<fitjrt-at-liiem— Appoinlnient of, 
in deposit proceedings —Duty of Court. 

Whenever a mortgagee is a minor, a guardian 
ad’litem should be appointed by Court as a 
preliminary to proceedings under S. 83 of the 
T. P. Act ; this function rested with the Court 
itself under S. 443 of the C. P. C. (Sa6p«.nf»tfre, 
A.J. C.) Shivanath Singh t;. Manohar Lal. 

22 I. C. 246 : 16 0. C. 261. 

-S, SS—Deposit by mortgagor —Refusal lo 

accept deposit—Subsequent application by mort¬ 
gagee to loithdraw deposit—Legality of. 

Where the deposit by the mortgagor is refused 
by the inortgigce and the petition is disposed 
of. the moitgagee cannot come in later and ask to 
be given the deposit. After the disoosal of the case 
there is no other tender, and the money was the 
mortgagor's money and the mortgagor was enti¬ 
tled to withdraw it at her own pleasure. Being 
therefore of opinion that there was no tender 
outstanding the order directing the money, to be 
paid to the mortgagees seems to have 
been made without jurisdiction. It is also 
not clear how a security bond was taken 
for S. 83 of the Transfer of Property Act 
docs not authorize the Court to take any security 
bond from any party. {Mullick and BucknilL JJ.) 
Mt. Ratna Kobr V. Mt. Nanhaki 

4 Pat. L. T. 720 : 1923 Pat. 266 :1924 P. 41. 

~ ‘ 88 — —CortftMue^ readiness to 

pay—Proof of. 
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It is necessary that a mortgagor should after 
tender keep the money ready for payment. To 
establish that the amount tendered had always 
been kept available for payment involves const 
deration of evidence and should not be allowed 
to be raised for the first time in second appeal. 
{Coutts and Ross, Jj.) Jag Sahu v. Ram Sakhi 
K uER. (1922) Pat. 68 : 3 Pat. L. T. 332: 

1 Pat. 360: 1922 P. 167, 

--—S. 84 —Cessation of interest—^ All that 

has to be done,' 

Where the mortgagor did apply for issue of 
notice to the mortgagee and gave the correc* 
address, though as a matter of fact notice was 
not actually served on the mortgagee till after a 
long time the duty of getting service effected on 
the mortgagee was no part of the duty of the 
mortgagor. The mongagor therefore had do e all 
that had to be done by him to enable the mort 
gagee to take the money out of Court and hence 
inteiest ceased to run from that date, {^Stuart 
and Sulaiman, JJs) Pandit Jiva Ram v. Thaku- 
RAIN Khem Koer. 1923 A. 24. 


_Ss. 84 and IdZ^Deposit of mortgage 

money—Minor mortgagee-steps-Cessation of 

interest. 

It i-i not enough for a person making a deposit, 

in cases of a minor mortgagee to apply tn the 
Court for the appointment of a guardian-ad-hfem 
for the minor, but he must prrcute the appoint¬ 
ment of such a guardian and it is not until (he 

Court finally app-.iuted such a 

could be deemed to have done all that he has to 

do under S. 84 of the Acr and ^ 

cease until that date. [Lindsay and Stuart, JJ , 
Stuart Dissenting.) Per Stuart, / —When the 
dlposi.or has honestly done his best to in(or.i» the 
Court as to wno is a.suitable person to be appoint¬ 
ed guardian-ad-f<(«>» of ‘he minor m irtgagee, bis 
duti ends there and it does not extend to his 
seeing that the guardian is actually appointed 
and interest will cease to run from the date of 

_,0 a—Tender—Mere offer by notice. 

An offer by nolice o( the amount due under a 
nrortgaee wiihoul production of the money is not 

TAQ ALI V, BANKEY 1.A . ^ ^ 

_ Tender—Meaning of—An offer by 

'‘'frHer*r84‘a”b Older by le.ter is not a good 

* ^pr Money must have been actually pro- 

Unless U caTbe shown that the pers.m 
dnced unless it can waived ibis coodi- 

entitled to receive the money 

tion. iRicliards. L. J-an ^ 3 ^ , 

DASJr. GOVIND SaRANj^ ^ ^ ^ ^ j jjj 

_g Si-Tender- Person denying-If 

r/i r/'sJc 


TBANSFEB ^OF PROPEBTY ACT S(IV OF 1882), 

S. 84. 

_-_S. 84— Tender — Partial-Payment after 
demand of whole amount. 

An offer of a part-payment after demand for 
payment of the full amount due under the mort¬ 
gage is not a valid tender so as to stop the 
running of interest. [Scott-Smith and Le Ros- 
signol, JJ.) Salig Ram v. Sabghat Ulla. 

83 P. W. E. 1918 : 45 I. C. 175 : 

81 P. L. E. 1918. 

-S. 84— Tender—When propey. 

The mortgagor gave the defendants mortgagees 
a notice to redeem. To that notice the defendants 
replied that the deed was really one ot sale and 
not of mortgage, but at the same time they set 
forth the sum which they claitiied. The mortga¬ 
gors never asked for further details of the 
defendant's claim and made no c unter. They 
sued nearly two ^ears later, they did not offer 
any specified sum in the plaint or pay anything 
into Court, held, that they made no legal tender 
within S. 84 36 All. 139 ; 42 All, 420 Ref. [Scott 
■ Smtih and Fforae, JJ.) Budhu Ram v. Ntx- 
MAT Rai. 4 tab. 406 : 1923 Lab, 632. 

-*8. 84— Tender — What is—Mortgagor 

asking mortgagee for c.n account of what is due 
with an expression of willingness to fay — Mort' 
gagee setting up absolute title in himself but 
mentioning amount due—Mortgagor not ready 
to pay amount Tender if valid. 

Where a mortgagor wrote to the usufructuary 
iiiortgagee asking for an account of what 
was due on the mortgage and expressing his 
willingness to pay and the mortgagee stated he 
had an absolute title to the property, but at the 
same time menti med the amount due ;)nd the 
mortgagor had not given the money to pay the 
amount, interest on the mortgage will not cease 
to run from the date of the mortgagee's reply. 
Mere expression of willingness on the part 
of the mortgagor to pay the amount due on a 
mortgage is n* t a tr nder. Nor does the asser¬ 
tion of an abi^olure title by tbe mortgagee coupled 
with a statement of the amount due by the 
mortgagee to a dispensation with tender, [Abdur 
Rahi m and Otafield, JJ.) Chalikani Venkata- 
rayanim Garu V. Vatsavya Venkata Sub tAD- 
RYAMMA. (1918) M. W. N. $71 : 24 M, L T. 58 : 

45 I. C. 437 : 8 L. W 416 : 34 M. L. J. 488. 

- ^.^^—Dfposii—lnterest—Computation of. 

In calculating the interest due on a m rtgage 
amount for making a deposit under S. 84 of the 
Transfer of Propertv Act, interest accruing duo 
for the day rf deposit should be included. 
{Sadasiva Aiyar and Moore^JJ.) Subhai.Goundan 
V. Palani GoundaN. 341. C. 833 : 

30 M. L. J. 607. 

I 

"- 8 . 84 — Interest—No tender of mortgage 
I money. 

If there is no tender of the mortgage amount 
interest can rightly be charged. [Ayling and Phil- 

hps, JJ,) Krishna Batta v. Srinivasa Sham- 

BAGU. 32 I. C. 97. 

---- 8 . 84 — Tender—What is — Mere willing*- 

ness to pays if sufficient. 
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A mere readiness and willingness to pay not 
communicated to the creditor, without the debtor 
being in position to pay immediately, if the offer 
is, accepted does not amount to a valid tender. 30 
C. 865, Dist. [Kotval, Offg. A. ). C.) Sheoratan 
V. Beharilal Soeram Marwadi. 46 I. C. 106. 


S. 84— Tender—Due date. 


A tender of the mortgage amount before it be¬ 
comes payable is of no effect 2 B. 231. Rel • 
U.B.R. 11907—1909) II Mortgage. {^^cCon, J. C.) 
Guo Po Nyum V. Mi Yin. 2 V. B. R. (1916) 141- 

39 I. C. 377: 11 Bur. L. T. 36! 

Tender—Production of money — 
When unnecessary^Waiver. 

Production of money is not in all cases neces¬ 
sary to constitute a valid tender; it may be waived 

, ... - payment is enough 

where it is shown that money would not tiave 
been accepted even if produced. Kin J\ 

Maung Po Tun v. M.\ung E Kha 

9 Bur. L. T. 117: 33 I. C. 735: 9 L. B. B. 18* 


S. 65. 


See also C. P. Code, O. 34. R. i. 


-S. Parties to suit. 

Only persons interested in the 
necessary parties in a suit unda 
the Code. So a creditor of the 
attached the mortgaged property 
sary party. {Holmwood and Chap 
NDA Chandra Paul t. Sref Na 
DHURY. 17 1 c. 432: 


mortgage are 
r S. 85 before 
mortgagor who 
is not a neces* 
man. JJ.) Shau 
TH Roy Chou- 
17 C. W. N. 871. 


Ss, 86 to 90. 


Mortgage pending attacMment-Dccrre for sale 
mortgage—I urchase by money decree-holder— Or¬ 
der of from sale under mortgage 

dccree-Rights of mortgagee. 

Certain properties were attached in execution 

of a money decree and during the attachment he 
judgment-debtor mortgaged the propertici The 
mortgagee sued to enforce the morti^rfp 

la.ned a decree (or sale. On ihe objection o( °hc 
attaching decree holder the propert es Attached bv 
him were exempted (ro.n sale under the mort 
gage. The money decree-holder purchased the 
properly ,n execution and obtained posSn I„ 
a suit by the mortgagee decree-holder (or posses¬ 
sion of the properties. Held that the order exempt¬ 
ing the properties (rom sale i.nner « 
gage decree had become (fnal and that i thT^b 

sence o( an order absolute, the mort^gee was h 

the possession o( a money decree-holder Po 
quently the mortgage decJee-lioIder's ti, wr,T-j 


See also C. P. Code. O. 34, Hr. 2—12. 

Ss. 87 and 83 —Mortgage suit—Scope of. ' 

The scope of a mortgage suit is to cut off the 
equity of redemption and to bar of the rights of I 
the mortgagor and all persons claimiog under i 

him. C. J. an<1 Mookcf^tec^ J.) Priya ^ 

Sakhi Debi V. Hiresiuvar Samant. ' 

^ , 21 C W. N. 177 : 

44 Cal. 425 : 37 I. C. 277 : 27 C. t. J. 212. 


Sb, 88 and 89— Attachment of ProPertv _ ~ 


TBANSFEB OF PBOPEETT ACT (IV OF 1882). 

maintainable. {Sir John Edge.) Sarju Prasad 
Missir V. Madhosudan Chowdhury 

31 A. L. J. 106: {19881 M. W N. 793- 
31 M. L. T. 319 : 27 C. W. N 

1922 P. C. 341 (P. c.). 

• -- 8 88 — Decree under Old act—Reh^ni 

by C, P. Code—Effect of. ^ 

A person obtaining a decree under S. 88 of the 
Act. before the passing of the C. P. Code of 1908 
has a right to execute the decree under S. 88 ol 
the T. P, Act and the subsequent repeal o( that 
section by the C. P. Code of 1908 does not de- 
prive him of that right. (Oldfield and Seehagiri 
Aiyar, JJ.) VtSwanatha Sastri v, Sitalakshmi- 
ammal. (1921) M. W. N.181: 01 I. C. 979 • 

13 L. W. 37. 

- ^9—Mortgage—Decree jor sale—Effect 

Where a decree for sale is passed rights un¬ 
der the decree are substituted for those under 
the mortgage, a first mortgagee suiirg on 
his mortgage without impleading the puisne 
mortgagee obtains a decree. The puisne 
mortgaigee suing on his mortgage will have 
to pay only the amount of the decree on 
first mortgage and not the amount due under the 
n ortgage deed, with interest at tbe contract rale. 
{Sir John Edge.) Mathu Mal i». Durga Kun- 

II L. W. 629 : 82 Bom. L. R. 668 • 
(1920) M, W. N. 338 : 18 A. I. J. 396 • 
2 U. P. L. R. (P. C.) 76 : 32 C. L. J. 121 • 
56 I. C. 969 :38 M. L. J. 419 (P C.) 
[Also 40 All. 407: 46 I C. 798: 45 I. A. 130 iP.C.)] 

— 89 -Order absolute —Application for 

— Limitation. 

Limitation Act (1877) Art. 179 is applic.ible to 

an application for an order absolute under S. 89 
of the T. P. Act as it is an application for execu¬ 
tion. {Lord Mersey.) Ashfaq Husain r. Gauri 
Sahai. 33 All. 264: 38 I, A. 37: 16 C. W. N 370 
9 332: 13 C. L. J. 351: 9 M. L. T 380 

13 Bom. L. R. 367: 4 Bur. L.T 18 1 
9 I. C. 976 •• (1911) 2 M. W. N. 177 

21 M. L. J. 1140 (P. C.) 

“ 9- —Order absolute for sale—Effect of 

Advance to pay off the mortgage— \o revival 
of mortgage. 

An order absolute under S. 89 of the T. P. Act 
has the effect of extinguishing both the security 

and thej-ights of redemption in the entire mort- 
gage. y^onsoquently the inortgage cannot be 
revived by .an advance of money for tbe payment 
o( decree, and Sluarl. JJ.) J.xoANNaxH 

Prasad v. Mt. Chatur Kukk. i. e. 3 A. 619; 

45 All. 149: 1923 All. 171. 

- -- S. 90—Mortgage—Decree for sale— 

Ma^fcc " for unrealised 

C “p 'O- "-t. R- o of the 

L' * condition precedent to the 

making of a psrsonal decree (or the balance of 
the mortsage money, that the mortgaged proper- 
ies should have been sold a.nd life pr^^s 
ound insufficient to satisfy the debt It is 
he Court to provide in a decree for sale h^at \i 
the proceeds of sale are not sufficient to cover 
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S. 90. 

"the amount of the mortgage debt together with 
interest, the deft, shall pay the balance personal* 
ly. [Lord Buckmaster.) Jeuna Baku v. Parmesh- 
WAR Narayan Mahtha. 17 A, L. J. 207 : 

23 C. W. N. 490 : 25 M, L. T. 278: 
29 C. L J. 443: 21 Bom. L. R. 589: 10 L. W. 26: 

(1919) M. W. N. 347: 12 Bur. L. T. 80: 
49 I. C. 620 : 36 M. L. J. 215 (P. C.). 

-S. 9 ^—Co mortgagees—Rights of. 

A co-morigagee brought a suit on the mortgage 
and joined the other mortgagees as pro forma 
■defts. and obtained a decree in his own name. 
The properly was sold in execution of the decree 
and was purchased by the decree-holder alone. 
Held, that the equitable right of the other mort¬ 
gagees attached to the purchase money and not 
the property purchased, [Richards, C. /■ and 
Rafiaue, J,) Ganesh Lal v. Jagan Nath. 

32 I. C. 171. 

_.8, 90‘-‘Lease obtained in representative 

capacity—Advantage. 

Where a lease is given to and accepted by a 
person in his representative capacity and as such 
gains an advantage for himself he must under 
S 90 of the Trusts Act hold the advantage as 
trustee for the benefit of all. [Hittra and Pride- 

ciux, A.J.Cs.) Fagwa V. Budhram. 24 I. C 855 : 
' 10 N. L. R> 64. 

g gj_ 

See also C. P- C., O. 34, R. 1. 

8 Oi—Redemption—Right to—Usufruc- 


TRANSFER OF PROPERTY ACT (IV OF 1862), 
8. 91. 


tuary mortgage of Sir lands prior to Agra Ten- 
anrv Act—SaU of mortgagor's proprietary right 
after Tenancy Act-Mortgagor ex-proprietary 
tenant—Right to redemption. 

Where after creating a usufructuary mortgage 
of certain sir plots, the mortgagor sells his pro- 
nrietary rights to a third person who later on ac¬ 
quires the mortgagee’s right also, the mortgagor 
continuing an ex-proprietary tenant has, as such, 
an interest in the property within S. 91 of the T. 
P. Act, which would enable him to redeem the 
usufructuary mortgage. {Richards, C. /. and 
Tudball J ) Muhammad Hussain v. Hanuman. 

_8 91 —Execution purchaser—Redemption, 

A purchaser of mortgaged property in execu¬ 
tion of a money decree, who is not 
a oarty to the suit on the mortgage, in which the 
mortgaged property is sold, is entitled to redeem 
the purchase in execution of the mortgage decree 
even though he was not the purchaser before the 

date of the suit on the mortgage since he claimed 
under the money decree-holder who bad already 
attached the mortgaged property Quaere— 
ther attachment has tne effect of conferring an 

estate? ®39 A SSs’! 

LAKHPAT RaI r. ESAKARUDDIN..^^ ^ ^ ^ 

_g Qi^Suit— Parties—Execution purcha- 

scr-Suii by Jot possession -luUrcsUd person not 

‘■'”i'ru1tVy'4r'lie“ution purchaser under 

for possession from a person 
mortgage decree o the mortgage 

interested but w person’s right 

suit is f sali Muddi UziR 

to redeem. {Carndaff, Jd ^2 ^ ^ 

Mahomed. 


■ —S. 91 —Right to redeem — Grand-daughter 
— Collaterals. 

A Mahomedan lady mortgaged her property to 
defendant and assigned her mortgagor’s right to 
her daughter after whose death the names of 
her daughter (plaintiff) and son were 
entered in the revenue papers, After her 
brother’s death, plaintiff sued for redemption. 
Held, the defendant was certainly entitled to 
object to redemption being claimed by any one 
except the original person. The plaintiff without 
showing that she had a right of succession 
against the collaterals was not entitled to a decree, 
and the question as to whether plaintiff had pre¬ 
ferential right of successu.n must be tried in the 
suit for redemption. [Abdul Raoof, J.) Maham- 
MADA V. Mussam.mat Ajjan. 1923 Lab. 222. 


•S. 91 —Joint estate—Mortgage by all the 
joint-holders severally—Redemption by joint- 
holder of all the lands mortgaged by all the joint 
owners severally—Objection by one joint ouner's 
widow—Priority of rights of redemption. 

Where in a joint holding though technically each 
has an interest in every inch of the joint estate its 
joint character may be regarded as in a state of 
suspension till the respective mortgages are re¬ 
deemed. The interest contemplated by S. 91 of 
the T. P. Act. is an interest derived directly or 
indirectly from the mortgagor since making the 
mortgage. A mortgagor or his heir in possession 
has the preferential right to redeem the mortgage 
over the other joint owners of the estate, who are 
merely reversioners. [Shahdin and Le Rossignol, 
//.) Geevan Singh v. Achhar Singh. 

56 P L. R. 1916: 30 I. C. 389 : 92 P. W. R. 1916. 

S. 91 —Hindu reversioner-One reversion¬ 


er purchasing the mortgagee's rights—Vendee o 
share of one reversioner, if competent to redeem. 

Where one of the reversioners of a Hindu 
widow purchases the mortgagee’s right in part 
of the estate and on partition among them his 
share of the mortgage money due is assigned 
over to a stranger the assignee has a right of 
redemption and in a suit for the same the assig¬ 
nor and the alienees are necessary parties. [Ken¬ 
sington, J,) Jagat Singh v. Buta. 

98 P. W. B. 1911 : 11 I. C. 612 : 189 P. L. B. 1911 

•S. 91 —Attaching oreditor—Rights of. 

A • • 


Ad attaching creditor cannot acquire any inte¬ 
rest in the equity of redemption in a mortgaged 
property under S. 91, T. P. Act and O. 34, R. 1. 
C, P, Code, gives him merely a right to redeem 
which is not an interest but a right to be im¬ 
pleaded in the mortgage proceedings. Without 
these provisions and as an attaching creditor he 
obtains neither an interest in it nor any equity 
founded on their infringement. [Oldfield and 
Seshagiri Aiayr, JJ.) Veyndramuthu Pillai v. 
Maya Nadan. 43 Ifad. 696 : (1920) K.W.N. 299 . 
5.8 I. C. 501 : 28 H. L. T. 3l2 : 39 M. L, J. 456! 

-8. 91—Co-trustees—Mortgage by some — 


Redemption. 

Where a mortgage of temple properties was 
made by some of the temple trustees, without 
consulting the co-trustecs, some of the trustees 
cannot apply to redeem under S. 91 of the T. P. 
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Act when the question whether such redemption 
was Ml ihe interest of the temple was not consi¬ 
dered oy all the trustees as a body. (Sundara 
Aiy<ir 'i:ta badasivii Atyar, JJ,) ISTOOr. v. AyaP* 
PAN- 16 I. C. 435. 

-S. 9l— Ptiftics — Attaching tnoncy 

dcftet-holder —ixi/e. 

Where after ceilain property lud been attached 
by a money decree-holder, a mortgagee of that 
property brought a suit on the inorlga^e, without 
impleading the attaching decree-holder as a paity, 
obtained a decree for saie, and himself bought the 
property ID executton of his decree. Heldt that 
the order for sale, and the sale held thereunder, 
were not binding on the attaching decree-holder 
and that the latter was cniitled to bring toe 
properties to sale under his altachmei.t. An ai- 
tacliint^ decree-holder has, under S. Ul, T. P. Act, 
an interest in the mortgaged property eiititliog 
him to redeem the mortgage, and is a necessary 
party in a suit on the mortgage. 23 A. 167, Kef. 
{Sundara Axyar and Ayhng, JJ,) Venkata See- 
THARAMAYYA V, Venkatakamayya. 

15 1. C. S34 : 37 Mad. 418 

-8. 91— Hindu — Reverstoner — Right to 

redeem. 

A reversioner has no such interest as to entitle 
him voluntarily to redeem a mortgage made by 
the last male holder or to institute a suit for that 
purpose. But it a suit is instituted by the mort¬ 
gagee for sale, a reversioner lia-> sufficient interest 
in the property to give him a right to discharge 
the mortgage to prevent the loss of the property 
to which he would be entitled to succeed on the 
death of the widow. Atyar and Spencer, 

JJ.) Narayana Kutti Gounuan V. Pachiammal. 

35 Mad. 426 : 16 I. C. 206 : 
11 M. L T. 174 : tl919) M. W. N. 353 • 

22 M. L. J. 364. 

* --"8. 91— 'Inletest in property' — Perma¬ 

nent lessee—Nature and scope, 

A person cannot be said to have any interest 
in property unless he can be prejudiced by a 
foreclosure or a sale in pursuance ol the mortg.age. 
A lessee in perpetuity has an interest in propcily, 
subject to mortgage executed bciore t:»e dated 
his lease, as the mortgage would not be affected 
by his lease and any toreclosurc or sale would 
affect his permanent lease. He can thereiorc 
redeem the morlgsge. [Hittra, O. A. J. C.) Shan¬ 
kar Singh v. Hvkumchand. 47 i. c. 99 • 

14 N. L. R.'llT 

♦ 

• - 9\—Parties~Dismissal of a deft, to 

suit on ground of his paramount title—Subsajiunl 
redem pho >i, 

A parly to a morigage suit who claims to be 
dismissed Irom the suit on the ground of par¬ 
amount title, cannot afterwards claim to redeem 
the mortgage in any subsequent suit. His dis¬ 
missal on his own showing, amounts to an ad 
judication disentitling him to rcueem the moil- 
gage. ^Mitlra, A, J, C.) Kaghunath v. Sheolal. 

39 1 C. 849 : 13 N. L. E.’ea! 

--S^ei-Hindu reversioner—Redemption. 

During the lile lime of a limited owner a Hindu 
reversioner has lonly a spes successioms and 

cannot sue 1 0 redeem a mortgage by the limited 
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owner. {Daniels and Lyle, AJ Cs.) BasanT 
Singh v. Rampat Singh, 6 0. l. j. 248 : 

61 1. C. 986 ; 1 XJ. P. L. B. (J. C.) 45. 

^ S. 91— ComprOffiise by some mortgagors. 

Compromise of the mortgagors is invalid and 
the others have a right to redeem the whole. 
{Coutls and Adami, JJ.) Kam Narain Lal v, 
Murlidhak. 6 Pat. L. J. 644 : 68 I. C 129 : 

1 P. L T. 016. 

-8. 91— Right to redeem — How extin¬ 
guished. 

The right to redeem can be extinguished only 
by an order cf Court or the act of the paities 
subsequent to the moitgage. [McColl, J. C) Nga 
P o Nylm V. Mi Yin. 2 D. B B (1916) 141 : 

39 1. C. 377 : 11 Bur. L T. 36. 

———— S 91 (b—Sriif for redemption by second 
mortgage —Mortgage impugned by first mortga¬ 
gee — Right to rcaerm- E0cct on. 

A mortgage impugned as invalid is valid until 
questioned by the moitg^gor and set aside and a 
second mortgagee who claims to redeem the first 
mortgage and is met w ith the defence that his 
mortgage is invalid is entilled to redeem 
under S. 91 (6), {Sadasiva Aiyar and Spmeer, JJ.) 
Chakkangal Guvinda MenoN v. Chakkangal 
Chatiu Menon. 23 I. C. 907. 

-S. 91 (b)— Assignee ol mortgagor's tnle- 

rest. 

An assignee of the mortgagor’s interest in a 
mortgage suit after the passing of the decree 
condiiional for ft rcclosure but before final decree 
is not entitled to redeem under S 91 (5). {Drake- 
Brockman, J. C.) Dig«mbbr v. Ganpat. 

33 1. C. 49d : 13 N. L. H. 60. 

-S. 91 (f — Right to redeem — Attaching 

creditor. 

The conflict on the question whether an attach¬ 
ing creditor who is given a right to ledeem by 
clause •/( Ol 91 of T. P. Act, has any interest 
iu the morigagfd property and is thereby 
entitled under S. 85 t f the T. P. Act to be 
joined as a deiendant tn a suit on the mortgage, 
appears to have been comrictely set at rest by the 
amendment of S. 85 of T. P. Act bv the substitu¬ 
tion for it of R. 1 <f O 34 of the C. V. Code 
whereby the interest ol those to be lOincd in a 
morigaee suit is no longer restricted to an irder- 
cst in ihe pr. pcrtv but is stated to be “an interest 
either in the mortgage security o? in tlie right of 
redemption. These words cannot possinlv ex¬ 
clude am perS' n of any of the classes mentioned 
in S. 91 of the Transfer ol Prcpeity Act 
whether the words ol S. 85 of the T. P. Act 
did so or not and theTef-»rc every attachii g cre¬ 
ditor under a inc'ey decree against mortgagor is 
entitled to redeem the mortgage {Halltfa.v. A. /. 
C.) Meghrai Makwas'i v. Kesho Gopal Buti. 

6 N L J. 181 : 1923 N»g. Sll. 

~ S. 91 (fl—S hH for —Right of 

attaching 

Under S. 91 if) of the Transfer ol Property Act 
an attaching creditor is entitled to redeem the 
attached property, but he had no hen or charge 
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On the property under attachment, as against a 
purchaser of the property at a sale under a mort¬ 
gage decree to which he was not a party. {Maun^ 
Kin^ J.) Han Su v. A. T. K, B. L. M. Chetty. 

64 I. C. 625 : 13 Bar. 1. T. 221. 


-Ss. 92 to 99. 

See also C. P. Code, O. 34, Rr. 1—14. 


—-S. 95 —Redemption by one co-mortgagor 

—Right of other co-mortgagors. 

Where one of several mortgagors redeems a 
mortgage, the other mortgagors can bring a suit 
for redemption against the redeeming mortgagor. 
Limitation Act Art. 148 is applicable. {Lindsay 
and Kanhaiya Lai, JJ.) SuRAT Singh v. U.virao 
Singh. 20 A. L. J. 611 : 1922 A. 410. 

-S. 95— Co-owners—Payment of debt by 

one — Effect. 

If one member of a joint family (not the 
manager) mortgages the family property to pay 
ofl a prior mortgage-debt due thereon from the 
family, the first mortgage must be considered to 
have been redeemed by a person interested in 
the mortgaged property and not kept alive under 
any colour of subrogation. When a co-owner re 
deems a mortgage subsisting on the common 
undivided property belonging to him and others 
as co-owneis, be does not step into the shoes of 
the mortgagee but he acquires a charge on the 
remaining co-owner’s share of the debt. {Tudball 
and PiggotLJJ.) Jai, Krishna v. Budhanand. 

38 All. 138 : 34 I. C. 244 : 14 A. L. J. 41. 


__S. 96— Contribution — Co-mortgagors— 

relieving his co-mortgagor of a burden. 

A mortgagor relieving his co-mortgagors of a 
burden, whether under compulsion of law or as 
a private transaction can claim that his co- 
mortgagors should pay biro, what be has paid 
for their benefit and he need not be put in 
possession of the property of the co-mortgagors. 
26 A. 22; 1 A. 533. Foil. [Banerjee and Walsh, 

]J 1 Abid a LI V. Imam Ali. 

38 All. 92 : 32 I. C. 177 : 14 A. L. J. 18. 

__S 9 b—Redemption in fart—Integrity if 

hrohen—Co-Ueir tn redeeming mortgage—Charge. 

Where the mortgage deed provides that the 
mortgagor might redeem aoy portion of the 
oroperty by the mortgagors upon payn’e'’* 
of rproportionate part, and some of the mort- 
eaeo-s so redeem their share, the integrity of the 
morVageisnot b.oken op. One of the co heirs 
Ta mortgagor being interested m the property 
» he pays^oB the debt and redeems the Property, 
is ent.’^led to possession of the property and other 
co-be rs cannot defeat the charge he acquires 
under S 95 by keeping him out of possession. 

1".™,.'., 1.1 0““,,’, , SrW ,7.. 

___s. ib-Rcdemttion-Advcrse 

h^/t ifir his possession. Tn o perse ns 

ai?e‘d ^it- 

r the ^tlreTs’ k-'^dge. and remortgaged it to 

n D—VOL. IV 127 


a fourth person, who leased to the heirs of Jhe 
first mortgagee. There was no knowledge to the 
other of exclusion and adverse possession by the 
redeemer He brought a redemption suit after¬ 
wards. Held, as the first redeemer asserted no 
title against Ihe other, challenging his right to 
redeem his interest from the first redeemer, his 
and his mortgagee’s possession is not adverse 
though a limited title under Art. 134 of Limita¬ 
tion Act may be set up by the mortgagee. (Scof/, 
C. /., Beaman and Hayward, JJ.) iBhaiji Sham- 
RAO V. Hajimiya Mahanad. 

15 I. C. 600 : 14 Bom. L. E. 314. 

-S. 95— Contribution—Nature of the 

right. 

j Whether the party seeking contribution has 
! voluntarily made payment or he is compelled to 
pay the money bv coercive process, e,g.. execution 
of decree, the right to contribution arises when 
the person has paid in excess of his share for 
joint liability of all. {Chatterjee and Panton, JJ.) 
Goti Nath Munsi v. Chandra Nath Munshi. 

67 I. C. 884. 

-S. 95 —Redemption by co-mortgagor — 

Rights of—Suit for contribution — Limitation. 

A co-mortgagor redeeming a mortgage becomes 
assignee of the original security and therefore the 
limitation for his suit for contribution is the same 
as that for a suit by mortgagee in the mortgage. 
Art. 132 of the Liro. Act governs the suit. 
{Chatterjee and Panton, JJ.) Raj Kamini Debip* 
Mukunda Lal Bandhopadhya. 25 C. W. N. 288; 

57 I. C 868, 

[Bat. see contra 45 Cal. Ill : 45 I. C. 788.] 

--S. 95— Redemption—Charge in favour of 

co-mortgagor — Limita tion. 

Art 148 of the Limitation Act. is not applicable 
to a suit for redemption of a charge which one of 
several mortgagors redeeming the mortgaged 
property has under S. 95 of (he T. P. Act on the 
shares of the other co mortgagors. Art. 144 is ap¬ 
plicable. {Richardson andWalmsley, JJ.) Purna 
Chandra Pal v Barada Purna Phattachar- 
JFE. 46 Cal. Ill : 46 I. C. 783 : 22 C W.N. 637. 

[Bat see contra 67 I. C. 868 ]. 

—— 8. db—Co-morigagers—Redempiion by 

one—Con iribu tion . 

When one of the several mortgagors redeems 
the whole mortgage he acquires a charge cn the 
share of his co-mortgagors for his proportion of 
the expenses properly incurred in redeeming the 
property, The purchaser of a portion of (he 
mortgaged property is in the same position. The 
right to claim contribution is the same whether 
the rrortgage is redeemed in the usual way or 
whether the debt is realized by a forced sale of 
the property of one of several owmers of the 
equity cf red'^mpticn, {Mookerjee and Bcaiheroft, 
JJ.) Dhakeshwar Ffosad Singh v, Harihar 
Pfosad Narain Singh, 

27 I. 0. 780 : 21 C. I. J. 104. 

—— 3- 35— Co-tnorigagers— Redemption by 

one—Bis rights. 

A moitgagor who redeems the whole property 
is entitled to a rateable contribution from the 
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other mortgagors and as a security for which he 
is entitled to hold the entire property in charge 
until he is in turn redeemed by his co-sharers on 
payment of their share of the debt. He has only 
an equitable charge and it cannot be said that the 
shares of the co-niortgaRors are mortgaged to him 
who has redeemed the whole mortgage. Once one 
of the mortgagors has redeemed the whole mort¬ 
gage, the whole mortgage comes to an end and 
the redeeming mortgagor is not a mortgagee 
within the meaning of S. 58 of the Transfer of 
Property Act but merely has an equitable charge 
against his co-mortgagors on the security of their 
share. 27 C. L. J 110 referred to. (Scoff Smith, 
and Brasher, Jj.) Ali Akbar v. Sultan-ul-mulk. 

1923 Lah. 129. 

—-8. Qb—Redemption by co-mortgagor — 

Postlion of charge. 

A CO mortgagor redeeming the whole of the 
mortgage does not become a mortgagee of the 
portion bel:)ngiDg to the other co owners. He 
simply gets a charge. (Wilberforce, J.) Basanta 
V. Dhanna Singh. 56 I. C. 450. 

-8. 96 — Mortgagee becoming a part 

owner. 

The principle in S. 95 is equally applicable ko 
a case where oart of the mortgaged property has 
been purchased by the mortgagee. In such a case 
the mortgagee’s right to possession as mort-^ 
gagee is equally determined by the tender or 
deposit and transferred to the redeeming mort¬ 
gagor. (Krishnan and Venka/asubba Rao, JJ ) 
Tadbpalli Subba Rao GarU V. Sri Balusvj 
Buchi Sarvarayadu 44 M. L. J 684 : 

18 L, W. 61 : 1923 M. W. N. 633 : 1923 H. 633. 

- S. 95 — Usufructuary mortgage — Redemp¬ 
tion of whole property by one of two co-mortgagors. 

Where one of two mortgagors redeems a 
usufructuary moitgage completely he is not 
entitled to the rights of the, mortgagee but only 
to a charge for the excess sum he paid, 2 M. 22^; 
2 M. 18, Dist (Sadas^va Aiyar and Napier, JJ.) 
lYATHURAi Aiyar v. Kuppamuthu Padayachi. 

(1919) M. W. N. 467 ; 49 I. C. 416 : 9 L. W. 120. 

8. 9t—Co-mortgagors—Redemption by 
one—Rights of person redeeming— Mere charge- 
holder—Possession adverse. 

A Hindu father and his son mortgaged the 
joint property in 1892. Then the father sold the 
whole of the equity of redemption to the third 
deft, who paid off the mortgage and obtained 
possession in 1898. After the father’s dc.^th. the 
son transferred his share to plff. who brought this 
suit in 1912 to redeem and obtain possession of 
the son s share. Held, tliat the suit is barred by 
Art. 126 of the Lim. Act, Art. 1-18 will not apply 
to a suit for possession by one co-owner of mori- 
gaged property redeemed by another co-owner 
and transferred by the latter. 26 Bom. 500 Foil. 
Per Sadasiva Aiyar^ J. —Art, 126 applies also to 
a suit in which possession is decreed and does 
not contemplate only a mere declaratory suit. 
(Oldfield and Sadasiva Aiyar, JJ.) Murajalli 

Munia Goundan V. Ramaswami Chetty. 

^ J* *• 

(1918) M. W. N. 448 : 24 M. L. T. 22 ; 

46 I. C. 867 : 8 L. W. 26. 


TBAH8FEB OF PBOFBBTY ACT (IV OF i8S2)« 

8. 95. 

- 8 . 96— Interest — Redemption by one 

mortgagor with borrowed money at high rate of 
interest — Co-mortgagor's liability. 

The fact that a co-mortgagor redeems mort¬ 
gage with money borrowed at a high rate of in¬ 
terest is not a ground for charging a high rate of 
interest to his co-mortgagors in a suit under 
S. 95 of the T. P. Act. (Batton, A. J. C.) Jago v. 
ARJUN. 49 I. C. 280. 

■ ■ 8. 95— Payment by one co-mortgagor out 
of court—Right to a charge — Requirements. 

One of several co-mortgagors should redeem 
the mortgaged property in order to obtain a 
charge on the share of the other co-mnrtgagors; 
the redemption need not take place in Court. If 
the decree-hoHer accepts payment made out of 
court and certifies the same, the provisions of 
the section are complied with. {Miitra. A. J. C.) 
Tukaram p. Arjuha. 46 I. C. 904, 

-“8. 95— Co-mortgagors^Redemption by 

one—Rights of Persons redeeming^ 

Where one of several mortgagors has redeem¬ 
ed a mortgage under which all were liable he it 
entitled to be treated as an assignee of the secu¬ 
rity which he pays off and his remedy would be 
to enforce that security in the usual wav by a suit 
for sale. {Dalai and Simpson, A. J. Cs ) Lutar 
Raup. Lal Ranjit Singh, 9 0. ^ A. L B. 677 : 

1924 Oudh 185. 

-8. 95— Co-mortgagors — One mortgagee 

paying the amount — Charge. 

Where a sale in execution of a mortgage-decree 
is set aside on paying the decretal amount by one 
of the mortgagors, he cannot be said to have a 
charge on the property as bv so paying he cannot 
be said to have redeemed the mortgage, which is 
already extinguished by the decree (Lindsay, J. 
C.) Rab Nath Baksh p. Ganbsh Prasad. 

60 1. C. 218 : 23 0. C. 884. 

-8. 95— Rxecuiion of mortgage decree — 

Payment by oo-mortgagor of, is not one by way 
of redemption. 

Where after a sale in execution of a mortgage 
decree a payment is made by one of the mort¬ 
gagors, it cannot be said to be a payment by way 
of redemption within S. 95 and there is no charge 
created in favour of the person who makes the 
payment. As soon as a decree is passed there ii 
an end of the mortgage. (Lindsuy, J, C.) Rab- 
NATH Baksh v. Ganbsh Prasad. 

60 I. C. 213: 28 0. C. 884. 

-*8. 95 —Co-mortgagors — Redemption by 

one—R’ghts against others. 

One of several morlg\gors redeeming a mort¬ 
gage can where the question of contribution by 
another co-mortgagor arises take advantage of a 
decree in favour of the mortgagee affirming the 
validity of the mortgage. A redeeming mortgagor 
is the reoresentativo in interest of the mortgagee 
in respect of the share for which contribution is 
claimed to be due. {Ashworth, A. J.C.) Lachui 
Narayan V. Raj Narayan. 

64 1. C 269; 22 0. C. 272. 

-— 8 . 95 — Co-mortgagors^ Covenants be¬ 
tween mortgagor and mortgagee, if appiuabU. 
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Persons occupying the position of co-mort¬ 
gagors are entitled to a charge as against the 
other mortgagors but they are not entitled to set 
up in defence a covenant which was only entor- 
ceable as between such other mortgagors and the 
mortgagee. (T. P. Act S. 106) (Ka»*haiya Lai, J. 
C.) Nakotam Prasad v. Shankar Singh. 

62 1. C. 91 : 22 0, C. 112. 


- S. 95 —Usufructuary mortgage — Co- 
mortgagor redeeming—Necessity of taking pos¬ 
session — Transferee's rights—Time for exercis, 
of option. 

Where one of several mortgagors redeems a 
usufructuary mortgage, it is essential that he 
should obtain possession of the property before 
•he can claim the benefit of S. ^5. 4 O. C. 273 ; 

26 A. 227 ; 28 A. 462 Foil, (S/»nr/. A. J. C.) Jag 
Mohan Singh v. Sita Ram Singh. 

89 1. C. 186 : 20 0. C. 72. 


--^8. Redemption of mortgage by one 

■of several representatives of mortgagor—Chat ge 
on shares of others for proportionate expenses. 

One of several representatives of a mortgagor 
redeeming the mortgage is entitled to a charge 

on the shares of the other representatives in the 
property, for the proportionate expenses incurred 
by him in redeeming tbe mortgage. Such a 
charge includes, in the case of a usufructuary 
mortgage a right to retain possession of the shares 
of others till payment. A co-mortgagor redeem¬ 
ing a usufructuary mortgage and obtaining 
polsessioD cannot be given a decree for sale m 
his favour on the ground of his so redeeming. 
(Kanhaiya LaU A. J C.) Memola v Kedar 
Nath. 22 I C. 918. 

8. Sb—Scope of—Property not in the 
hands of mortgagee. 

S. 95, of Ih® Transfer of Property Act applies 
also to a case where property is not in the hands 
of the mortgagee and so is incapable of being 

■transterred to the person releasing the security. 

Coutts, JJ.) H.RK Koer Palka 
^NGH 3 Pat. L. J. 490 : 6 Pat. L. W. 144 : 

46 I. C. 479 : 1918 Pat. 274. 

_8 —Discharge of mortgage by one co~ 

mortgagor-Right to a charge - Nature- 

^^W^ere one of several mortgagors paid off ihe 
mortgage debt and remained in possession with 
{Urcofsent of the other heirs, and his ^/editors 
-obtained a decree against him and » ‘ached his 

orooeriy and sold it in execution, /rcW the 

Uaosaction between the deit. and his 
eaeors amounted to a joint charge given ^y the 
latfer tHhe former on their joint undivided 
u i ihp nrooertv in respect of the amount of 

iTwomey. C. and c. 121 

TUNGYAW. 12 9 L B. R. 169. 

_.gg, 98 and eO^Anomalous mortgage— 

^Clog on redemption is invalid. 


TRANSFER OP PROPERTY ACT (IV OF 1882), 
S. 98. 

The rights and liabilities of the parties to a 
mortgage transaction must depend on the terms 
of the instrument as controlled by the T. P. Act. 
An anomalous mortgage enabling a mortgagee 
after a lapse of time and in tbe absence of re¬ 
demption to enter and take the rents of the 
property in satisfaction of interest, will be valid 
if it does not also hinder an existing right to 
redeem. A hindering of such right existing in the 
mortgagor will be invalid and ineffectual. (Sir 
Lawrence Jenkins,) Mohammed Sher Khan v. 
Raja Seth Swami Dayal. 44 A. 185 

42 M L. J. 584 : 30 M. L. T. 220 
49 I. A. 60 : 9 0 L. J 81 : 20 A. L. J. 476 

25 0. C. 8 : 24 Bom. L. B, 695 
36 C. L. J. 468 : 4 F. P. I. R. (P C.) 50 
L. R. 3 P C. 119 ; (1922) M. W N. 378 

1922 P. C. 17 iP. C.) 

-S. 98- Right of sale — Sale mortgagee 


whether titled to. 

In considering an anomalous mortgage the in¬ 
tention of the parties must be seen If the inten¬ 
tion appears that sale was not contemplated, the 
mortgagee has no right to a judicial sale. {Lord 
Phillimorc.) Madhborao v. Gulam Mohiddin. 

66 I. C. 717: 16 N. I. R. 134 (P.C.). 

- 8 . 98 —Kanom is an anomalous mort¬ 


gage. 

A kanom is similar to a usufructuary mort¬ 
gage and a lease, and is an anomalous mortgage 
however small the amount may be. (Sadasiva 
Aiyar and Napier, JJ.) Kandiyil Pakkur v. 
Thottoli Kottarathil. 44 Mad. 344 : 

40 M. L. J. 282 : (1921) M W. N. 229 : 

62 I. C. 386 : 14 L W. 69. 


S. 98 —Anomalous mortgage—Swadina 


—Tanaka —Meddatu Sharatu Pair am—Period 
fixed for redr.mpiton—Agreement to relinquish 
the land in default —No clog—Equity 

Where a document of 1894 described as a 
swadina tanuka meddatu sharatu patram ran 
as follows :—“Having paid interest, these ten 
rupees, within the end of a year from the said 
date we shall take possession of our house and 
site. If we do not act according to the said con¬ 
dition we shall quit the land and house as if this 
is a sale.” Held, in a suit for redemption several 
years after (he time fixed had expired, that the 
document was an anomalous mortgage falling 
under S. 98 of the T. P. Act. The parties must 
be strictly bound by the terms of their contract 
and neither the conditions of S. 60 as to the sur¬ 
vival of the rights of redemption nor the English 
principles of Equity could be applied. 37 M.545; 
1 M. 1 ; 4 M. 179, 29 M. 531 Dist. 27 B. 297 : 11 
M. 403. 26 M. L. J. 47 ; 30 M. 61. 2 B. 231 Ref. 
{Spencer and Kumaraswami Sastriy JJ.) Hakbem 
Patti Muha £o. v, Shbik Davood 

39 Mad. 1010 : 29 M. L. J. 625 : 

18 M. L. T. 209 : 80 I. C. 569 : 

(1916) H. W. N. 8SS. 

--— 8 . 98 —Anomalous mortgage — Period 

fixed — Redemption. 

A mortgage fora fixed term without any provi¬ 
sion lor accounting is io the nature of an anoma¬ 
lous mortgage and it automatically redeems 




2023 


CIVIL DIGEST, 1911—1923. 


2024 


TEANSFEE OF PEOPEBTY ACT ( IV OF 1882), 
S. 98. 


TEANSFEE OF PBOPEEIY ACT 
S. 99. 


(IV OF 1882), 


itself at the end of the fixed period. {BatUn^ 
J. C,} Bhicka V. Shaikh Amir. 19 N. L. E 1 : 

1923 Nag, 60. 

-S. 98 — Intention of parties — Simple and 

usufruc tuary. 

A simple mortgage which was to be converted 
into usufructuary after some r.ciiod, continues to 
be simple, until the mortgagee expressly or 
impliedly signifies his intention U) convert to 
the mortgagor. (Sfttorf, 7. C.) Kam Dayal v. 
ARJUN SINGH. 50 I. C. 332. 

-Ss. 98 and 6H— Covenatt: to pay — Money- 

decre^i. 

An anomalous mortgage did not contain an in¬ 
dependent covenant to pay except the usual 
stipulation for repayment after tlie fixed term. 
Held, (here was a covenant to pay if the property 
proved insufficient and not olhersvisc. [Daniels, 
A. 7. C.) Kalka V. Mathura Das. 

60 I C. 220 : 21 0. C 341 


--98— Mortgage — Construettou — In¬ 
terest-Post diem. 

A mortgage deed provided that it was made 
for three years with interest at two per cent, per- 
mensem payable for every six months. In de¬ 
fault compoimd interest was to be charged to be 
realised by way of suit or in any other way ; the 
mortgagor would redeem by payment nf the total 
amount due ; on failure ot redemption the mort¬ 
gagees were to be placed in possession for lour 
years and the mesne profits to be taken in lieu 
of interest ; the mortgagor could redeem during 
the four years and on failure of redemption, the 
mortgagees should become proprietors of the 
land. Held, the document was an anomalous 
mortgage being a combinaiion of a simple mort¬ 
gage, a usufructuary mortgage and a mortgage 
by conditional sale. Interest would not run 
after the period of four years as the mortgage 
deed was silent about interest. [Stuart and 
Kanhaiya Lai, A. 7, Cs.) Sunubk Dei Baldeo 
Baksh Singh. 2. 0. L. J. 165 : 28 I. C. 161 . 

18 0. C. 10. 


S. dB—Simpie and usufructuary 


mor 


gage — Retnedies. 

Where a mortgage deed provided that tl 

mortgage money with interest would be paid i 

non payment < 

the first instalment the mortgagee would be ei 
Ulled to be put in possession of the mortgage 
property taking profits in lieu of interest, in cas 
of failure to deliver po^^session. the mortgage 
could take possession through court, ihc lnor 
pge was a combination of simple ajid iisufru' 
tuary mortgage to which S. 98 of the Transfe 
^ Property Act would not apply, if th 

ver possession, the inor 
gage continued to be a simple mortgage and 

A, 7» C.) Lalta Prasad v, Hon Lal 

19 I. C. 748 : 16 0. C. 9C 

Where a mortgage was simple in its’ inceptio, 
but convertible intn .n usufructuary mortgag, 
under certain conditions, and in breach thc^reo 


the mortgagee look possession of a portion of the 
mortgaged property without claiming the defici¬ 
ency within the limitation period, Afifd, that he 
could not sue for the mortgage money on the 
original covenant which had been superseded ss 
he cannot condone the breach and at the same 
time claim benefit under the breach. [Ranhaiya 
Lal, A. 7. C.| Har Kishan v. Mahabir. 

18 I. C. 386. 

- S. 98—Rights of mortgagee — Power 

given to foreclose and to sell—Decree if can 
restrict the fower-'C. P. C.. 0. 34. R. 4. 

Ill a suit for foreclosure on an anomalous 
mortgage p’-oviding both for foreclosure or for 
sale at the option of the mortgagee, the mortgagor 
cannot compel ihe mortgagee to accept a decree 
for sale unless it is satisfactorily proved that the 
renudy sought bv the mortgagee is manifestly 
injurious to the mortgagor's interest and that 
some advantage would accrue to him if the 
discretion is exercised in his favour. There is 
nothing in O- 34, R. 4, Cl. 2, C. P. C. to override 
the provisions of S. 98. T. P. Act, [Piggott, J. C. 
and Stuart, A. J, C.) Baquar Hussain v. Balak 
I^am. 18 1. C. 24. 

-S 98—C/og on equity of redemption^ 

how far enforceable. 

Clogs on equity should not be enforced in 
places where T. P. Act has not been extended. 
[Robinson, C. 7 and May Outtg,J.) Ma MiN Byu 
V. MaUNG Chit Pb, 1 Rang. 419 : 1924 Bang. 83, 

-Ss. 99 and lOO'-.Vor/g.ige— Invalid. 

A mortgage deed attested bv only one witness 
is neither a mortgage nor a charge, 35 M. t>07, 
Foil. [Richards, Bancrjee and Tudball, 77.) 
Collector ©f Mirzapur r. Bhaqawan Prashad. 

35 All. 164 : 18 I. C. 311 : 11 A. L. J. 141. 

--S. 99— Applicability — Punjab—C. P. C.* 

O. 34, R. 14. 

The principle of S. 99 of tlic T. P. Act can no 
longer be applied to the Punjab, the legislature 
having repealed that section and substituted 
therefor O. 34. R. 14 of the C. P. Code which 
is expressly inapplicable to this province. 
[Chevis and Broadway, JJ.) KiSHBN’ Nakain o. 
Pala Mal. 88 P. B. 1918 ; 102 P. L R. 1918 ; 

47 I. C. 937 : 167 P. W. E. 1918. 


« a » »4. # 4 ^ 1 

S. 99 has not been applied to the Punjab. The 
section was disapproved of as a legislative mis¬ 
take by tlie select committee appointed to con- 
sider the amtrdnient of the C. P. C Where a 
mortgagee with possession had oblained a decree 
for arrears of rent .against the moitgagor who 
was Occupying the house as his tenant' and in 
execution thereof brought the property to sale, 
and purchased it himself, it was held that as the 
mortgage deed itself contained a provision for the 
recovery of the interest from the mortgaged and 
other properly of the mortgagor the sale was 
really of the nature described in T. P. Act S, 67 
and S. 99 had no application. 12 1, C 765 :2' P. 

J : 52 C. 296 : 
:i661 ;23 B. U9: 22 B. 624 ; 22 M 372 : 30 M. 
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S. 99. 

362 ; 13 A. 432 Ref. {Reid^ C. /.) Moti Rah v. 
Har Bhagwan Das. 30 P. L. R. 1911 : 

15 P. R. 1911 ; 9 I. C. 549 : 109 P. W. R. 1911. 

—-S. 99— Sale in contravention—Suit for 

redemption. 

If the persons claiming to redeem through the 
judgment-debtor take no objecuon before con¬ 
firmation of the sale, they cannot bring a suit for 
redemption against the purchaser in execution 
whether he is a decree-holder or a stranger. 37 A 
165 Foil. [Ayling and Napier, JJ.) Arjuna 
Reddi V. Venkatachala Asari. 

19 M. L.T. i21 : 6 L. W. 242 : 
32 I. C. 611 : 32 M. L. J. 525. 
--——S. 100 —Charge —Creation of —Village 
granted by talukdar for maintenance of junior 
member^ liability to pay Government revenue. 

It was arranged between a talukdar and a 
junior member of the family that the junior mem¬ 
ber should get 11 villages in lieu of maintenance 
for his branch, the talukdar himself having under¬ 
taken to pay the Government Revenue on the 11 
villages. Held, that the obligation undertaken by 
the talukdar to pay the Goverument revenue was 
personal and no charge was created on the estate. 
Where there is no allegation that the talukdar 
had not ample property to carry out his under¬ 
taking or that any contingency had arisen which 
actually jeopardised the possession of the villages 
by the junior member, the latter cannot maintain 
a suit for a declaration that the revenue payable 
in respect of the villages is a charge upon the 
talukdar's estate. {Mr. Ameer Ali,) Sundar 
Lal V. RamJI Lal 28 H. L. T. 319: 

24 C. W. N. 929 : 16 N. L. R. 114 : 
47 I. A. 149 : (1920) M. W. N. 447. (P. C.) 

__-—S. \00~Moveable property— Breach of 

contract to supply future goods-^Money advanced 
if can be a charge on those future goods. 

A charge on moveable property not in existence 
at the time of the contract is valid and the claim 
is enforceable against the transferee of the pro¬ 
perty with notice of the equitable interest. (38 
Mad. 500. Ref.) 5 All. 238 Ref. {Sulaiman, J.) 
jugal Kishore z,. ram Narain, 

_s. \(SQ—ChafgeSitnple mortgage~-Mak~ 

buza—Effect of using the wofd. 

Where a document ran thus: We agree that 

we shall pay annually the interest and in default 
of payment of interest for 2 years the creditors 
shall have the right, without waiting for the expiry 
of the time fixed, to file a suit to recover 
th^ir dues from the property mortgaged {Makbuza) 
and if the creditors make delay m realising the 
principal and interest, then the aforesaid creditors 
shall not be entitled to recover their 
the deed from any other property of ^^vself ex 
ceoting the property mortgaged. {Makbuza). 
Heir Richards, C J. dubitante that the document 

^id not purport to create a tnortgage. 

C / andTudbally JJ.) Khurshed Ali v Abdul. 
Majid. 38 All. 361 : 35 I. C. 210 ; 14 A. L. J. 441. 
_ .SB 100 and IZO— Assignment — . 

fZTwHetH^Tvau J. 

being ta,d ool of a spe^c ^ 

thfi th^^bTtSalirpaid of a specific fond 


TRANSFER OF PROPERTY ACT (IV OF 1882) 
S. 100. 

coming to the debtor is a good assignment. (1905) 
A.C 454, Foil. Hence a person can assign his 
fixed deposit with a Bank to another either abso¬ 
lutely Of by way of charge. {Chamier and 
Rafique, JJ.) Gurprasad v. Gorakhpur Bank, 
Ltd. 36 All. 607 : 

241. C. 385 ; 12 A. L. J. 886. 

-S. Mortgage or charge—Simple 

bond — Limitation, 

A executed a usufructuary mortgage in favour 
of B in 1864 and four days later, he executed 
another document in favour of the mortgagee in 
which he promised to pay Rs. 600 with interest 
before he redeemed the mortgage. The document 
was described as a Tamasuk. Held, that the 
document amounted to neither a mortgage nor a 
charge. It was merely a money bond and the suit 
on it in 1910 was either barred by limitation or 
was premature. 26 A. 659, Rel. {Chamier and 
Rafique, JJ.) Ramprasad Rai v. Nawab Chow- 
DHURY. 16 I. C. 222. 

-S. 100— Charge—Creation of. 

A subsequent mortgage of different property to 
the same mortgagee provided : “ first I shall pay 
this money and then the money borrowed pre¬ 
viously on the security of the fields”. Held, this 
did not create a charge in respect of the property 
compromised in the first mortgage. {Johnstone, 
C. J, and Banerjee, J) Gaga Ram v. KirtaRTH 
Rai. 33 All. 393 : 

9 I. C. 819 : 8 A. L. J. 158. 

-S. 100—C/raxgc— Creation of. 

It was held that annuity was payable out of 
estate of grantor and also it created a charge on 
the estate for that amount. (Teunon and New- 
bould, JJ.) Rajendra Mohan v. Upendra Nath. 

64 1 C 518. 


——*S. 100— Charge — Essentials. 

Where under a document executed by a person 
in whose favour a lady released her claim to 
certain property the lady was to get an annuity 
from the said property to be recovered by suit if 
necessary, held that the annuity was made a 
charge on the share even though there was no 
specification of the property in the schedule attach¬ 
ed to the doenment as the property was easily 
ascertainable without such schedule. The question 
whether a charge is or is not created upon a pro¬ 
perty is one of intention. {Chatterjee and New- 
bduld, JJ.) Syam Peary Dassya v. Eastern 
Mortgage and Agency Co., Ltd. 40 I. C 865. 

-S. IWi—Charge and mortgage — Distinc¬ 
tion. 

Charge only secures payment out of the property 
lent; mortgage creates an interest in the property. 
A charge holder cannot follow the bona fide pur¬ 
chaser for value without notice but a mortgagee 
can. The burden of proving want of notice lies 
on the purchaser before he can succeed as against 
the charge holder, even if he has notice; provided 
he claims through one who had notire he will 
succeed. {Mookerjee and Beachcroft, JJ.) Akshoy 
Kumar v. Corporation of Calcutta. 

. 43 Cal. 625 : 19 C. W. H. 87 : 97 I, C. 261 : 

21 C. L. J. 177. 
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•-S. 100— Operation of law-^Payment of 

Government revenue by grantor—Suit against 
grantee. 

There is no equity giving a charge to any per¬ 
son having an interest in an estate who makes a 
payment of revenue to save the estate. A condition 
In babuana grant of properties that the grantee 
should pay his share of the Government revenue 
to the grantor is not enough to create a charge in 
favour of grantor on the property, in case he pays 
the revenue. {Beachcroft and Newbotild, JJ.) 
Maharajah Sir Rameshwar Singh v- Srimati 
Janeshwaui Babooshin and Ekradeshwar 
Singh, 18 C. W. N. 129 : 

21 I. C. 397 : 19 C. L. J. 19. 

-S, 100—Charge — Creation of — Impli- 

ca Hon. 

A charge in the nature of a mortgage cannot 
be created by implication. {Holmwood and 
Chapman., JJ.) Makbul Ali v. Ali Ahmad. 

18 I. C. 80 ; 40 Cal. 514. 

-S. 100 —Charge —Maintenance — Compro¬ 
mise — Widow — Reversioner. 

A compromi e between the widow and the re 
versioners by which the widow was to receive a 
certain sum annually as maintenance from the in 
come of the estate, the estate was to vest in the 
reversion but the reversioners were not to alien 
ale the properties during the lifetime of the 
widow, makes the maintenance a charge on the 
estate and a subsequent alienee from the rever* 
sioners takes only subject to such charge. 
(Mookerjee and CarndufJ. JJ.) Chamaru Shaha 
V, SoNA Kobr. 16 C. W. N. 99 : 

11 I. C. 301 : 14 C. L. J. 303. 

-5. 100— What is charge. 

At the foot of a hundi a note was added in the 
following words:— Hamari Delhi wa Ludhiana 
ikjaidad ts qarme hi zimmewar hogt" ; held 
these words do not create a charge. (Abdul Raoof, 

J.) PURANCHAND V. PURAN CHAND. 

1923 Lah. 653 (2|. 

-S. 100— Charge—Creation of—Right in 

future — Distinction. 

For a document to create a charge on immove¬ 
able property under S. 100. T. P. Act. it must 
create such charge immediately on its execution, 
and not one that merely creates a ch.irge that 
operates at some future time. \Scott Smith and 
Harrison, JJ ) Abdul Samad v. Municipal Com¬ 
mittee, Delhi. 67 I. C. 939. 

' 100— Charge—Special provisions re¬ 

garding attestation—Applicabtlily — Evidence 
Act, Ss. 69 to 71. 

The special provisions of the T. P. Act relating 
to attestation of mortgages and of the Evidence 
Act reiatinjj to the method of proof of mortga^^cs 
are not applicable to the deeds creating charges. 
(Wallis CJ, and Oldfield^ J») Rauasami Iybnoar 
V, Kuppusami Aiyar. (1921) M. W. N. 479 : 

661. C 654 : 14 L. W. 09 . 

-S- 100—improper alienation—Proceeds 

if can be followed in the hands of third parties. 

Persons attacking improper alienations of 
limited owners cannot follow the proceeds in 
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S. 100. 

whatever form they might assume in the shape o£ 
properly in the possession of third parties or 
claim any charge therein. (Walhs and Oldfield, 
JJ.) Ramayyar V. Mahalakshmi 

(1921) M. W. N. 434 : 64 I. C. 48l : 14 L. W. 33. 

S. 100— Future property—Charge on — 
Repudiation of contract before property comes 
into existence. 

U'hcre loans advanced with the object of 
Bnancing a litigation are charged on an amount 
which may be secured by a compromise in the 
suit to be edccted in a particular manner, pnd 
the compromise is effected in a different manner, 
the lien will not attach itself to the substituted 
property, especially where the parties put an end 
to the contract of loan before the compromise. 
(Ayling and Seshagiri Atyar, JJ.) Pusapati 
Vfnkatapathiraju V. Venkata Subhaora- 
vamma. 47 I. C. 563, 

-s. \00~"Tanaka"—Charge. 

Use of the word ‘Tanaka’ in a document clearly 
creates security and not merely an assignment of 
revenue. (Sadasiva Aiyar and Hapier, JJ.) Raja 
Kumaka Venkata Perumal v Uddaqiri Papa. 

41 I. C. 208 : 21 M. L. T. 36U 

- S. 100- —Future debt—Contingent dehi~~ 

Charge of, 

A charge to secure a liability not in existence 
but contingent and liable to arise in future is 
valid under S. 100, T, P. Act. Where in a parti¬ 
tion deed, the properties aod debts of the family 
were allocated to the co-parceners In specified 
shares and in default in payment of his debt by 
any of the co-parceners, any other member pay¬ 
ing it was authorised to recoup himself out of the 
properties ot the defaulter, held* that the deed 
created a charge within S. 100, T. P. Act. \Coutt$- 
Trotter and Srinivasa Aiyangar, JJ.) iHULUCHi 
V Achampat Avukoya Haji. 6 L. W.llS : 

(1917) U. W. N. 533 : 39 I. C. 867 ; S3 M. L. J. 58. 

-Ss. 100 and 59—Charge — Invalid mort¬ 
gage. 

An instrument invalid under S. 59 of the T P, 
Act as a mortgage cannot create a charge under 
S. 100. iSadasiva Aiyar and Moore, JJ) ANANTA- 
rama Aiyar v. Yussufji Oomer Sahib. 

(1916) 9 H. W. N. 836: 36 I. G. 903 : 

31 U. L. J. 133. 

- — - S. 100—C/»argf — Mortgage —Covenant 

not to alienate property. 

A mere covenant not to alienate properly is 
insufiicient to create a charge. (Benson and 
Suttdara Aiyar, JJ.) SivanNA v. Vbnkata- 
KRISHNA Murphy. (1918) M W. N. 337 : 

19 I. C. 478 : 94 M. L, J. 474. 

——-S. 100 —C/rtirge—Cowfingtfnf charge. 

Charge may be created on the happening of a 
condition where the condition itself it first stipul¬ 
ated and the condition happens afterwards* 
(White, C J., and Krishnaswami Aiyiir, J.) Bala- 
subramanu Nadar v Sivaquku Asari. 

It I. G. 699 : 81 K, L J. 6«8. 

- -8* 100—Cliarg«“/rtpa/t(f—Afor/grtg#. 

Where a document of mortgage is not complet¬ 
ed by attestation or other fcrmalUy pTescribed 
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by law, it cannot be used to establish a charge. 
But when the parties are under an erroneous be^ 
liel that they have created a simple mortgage in a 
case where the instrutnent merely creates a 
charge, the act or contract of parties cannot 
change the nature of the transaction and failure to 
effect attestation would not stand in the way of 
enforcing a charge. (>fany.)n, A. J. C.) Khem 
Chand V. Malloo. 26 I. C. 601 : 10 N. L. R. 81. 

-S 100— Dahyak or Daswani—Nature of 

— Charge. 

Dhayak or Daswant is closely analogous to nan- 
her and is a charge on the property. A cash 
allowance in perpetuity awarded by an order of 
the Settlement Officer and amounting to a tenth 
of the assumed rental is technically known as 
Dahyak or Daswant. (Daniels, A. J. C.) Prem 
Kunwar V, Shankar Baksh Singh. 

21 0. C. 327 : 49 I. C. 609 : 6 0. L. J. 152. 


transfer of property act (IV OF 1882). 

8. 101—Extinction ef mortgage. 

S. 100 does not enable a mortgage to be con¬ 
verted into a charge if it cannot operate as a 
mortgage by reason of non-compliance with the 
formalities prescribed by the law, such as regis¬ 
tration prescribed by S. 59 of the T. P. Act. If 
the relation of mortgagor and mortgagee does 
not exist between the parties S. 100 might 
come into play. (Mating Kin, J.) Ma Bon Lan v. 
Maung Po Lu. 9 Bur. L. T. 64 : 32 I. C. 696 : 

8 L. B. R. 563. 

-Ss. 100 and Charge — Operation of 

law—Invalid conveyance. 

A conveyance which is invalid for want of 
registration does not give the purchaser a charge 
on the property for bis purchase-money. S. 100 of 
the Act is not intended for the protection of those 
who take conveyances in violation of express 
provisions of law. \Parlett, J ) Ma Lonna v. Mg 
Shwe Bya. 10 I C. 919 : 4 Bur. L. T. 116. 


S. Xdi}—Charge^Cfcation of. 


Where if the intention of parties to a transac¬ 
tion as gathered from the document as a whole is 
to create a charge, absence of description of the 
mortgaged property because the money advanced 
is tacked on to a previous mortgage does not 
affect the validity of that charge. {Ka**haiya Lai, 
A.J.C.) Chauharaja Baksh v. Kam Harakh. 

32 I. C. 740 ; 2 0. L J. 601. 

__ _S. 100— Charge — Mortgagc^Distinction, 

A charge does not transfer to ibe charge-holder 
anv interest in specific immoveable property as a 
mortgage does. (Lindsay, J.CA Parbhu 
V. BabBAN Lal. 23 I. C. 867 : 1 0. L.J. 43. 

_ S. lOQ—Lease—Security of property for 

rent—If creates a mortgage or charge—Dtsttnc- 

cases of lease, the moveables and immove¬ 
ables shall ever be regarded as a security for the 
payment of the rent. If it creates a mortgage or a 
charge the difference is very little. \Oas and 

Adamic Jf-) Raja SHIVA PRASAD V. Beni Madhav. 

Aaami. 1 P. 387 : 4 P. L. T. 6 : ^^32 P. 629. 

___S. \Q(^-Further debt— Property subject 

to charge—Liability of purchaser. 

Where the landlord has a charge for rent on 
iK#» rfons a person removing the crops with 
Notice of the charge is liable for the difference 
to wLn the amount of the rent due and the 
rtf the ciods removed and not for the 

whole ot the crops removed. (ParUtt,^.) MauNG 
Htat V. Maung Sandun. « I- C- 

•3. loO-Charge-Operalion oflaw-lnva- 

'^nmehaser of immoveable property worth 
^ lir too without a registered deed but 

aore ‘' ^^arge on immoveable pro- 

n po®®®®®}®” set aside an attachment of 

lerty but he however that the pro 

'’^.’’^hf.old subject to his charge, {roung. J.) 

8. i 00 -CA«rge-Sec«r»(y, when amount 
J charge. 


-S 101. 

Doctrine of merger. 
Extinction of mortgage. 
Keeping alive. 

Payment by stranger. 

Subrogation. 

Miscellaneous. 


Doctrine of merger. 

-8. 101— Doctrine of merger—Application 

— Intention. 

In applying the doctrine of merger, the domi¬ 
nating principle guiding the Court is intention, 
express or implied, in absence whereof, the 
Court should look to the benefit of him in whom 
the two estates have become vested. (I*nam and 
Chapman, JJ.) Gopal Lal Roy v. Shailendra- 
BAsiNi Choudhurani. 23 I. C. 383 

-8 101— Doctrine of merger — Mortgage, 

Suit on—Defence cf fictitious nature of mort¬ 
gage. 

Where the deft, in a suit on mortgage combine 
in himsell a two-fold character being the holder 
of the equity of redemption ae also a prior incum¬ 
brancer, the defence is available to him that the 
mortgage in suit i.i fictitious. There is no mer- 
ber of the two interests in the same deft. 10 C. 
1036 (P. C.) Ref. to. (Mookerjee and Beachcroft, 
JJ.) Shib Narain Mandal V. Bai Kunth Nath 
Santra. 20 I. C. 664 : 19 C. L. J. 200. 

---8. 101- Doctrine of merger — Widow 

—Keeping alive debt—Possession of—Assets of 
husband. 

The widow’s siridhanam not being at law a 
charge or incumbrance within S. 101, there is no 
merger of her debt by reason of her possession 
of her husband's assets because in the case of a 
limited owner the presumption is against merger. 
(Spencer,J.) Chidambaram v. Meenakshi Ammal. 

62 I. C. 843. 

Extinction of mortgage. 

--8. 101— Extinction of mortgage — Mort¬ 
gage decree — Sale—Purchase by mortgagee. 

Where a mortgagee obtained a decree on his 
mortgage and in execution thereof purchased the 
property in Court-auction himself he becomes 
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the O'.vDer of the property from the date of the 
purchase and he cannot mainlaio as against 
himself or third parties unconnected with the 
^•'aosaclion on the property, the posi¬ 
tion that his mortgage remained an incumbrance 
there’Jn after that date. [Lord Shaw.) BhawaNI 
Kumar v. Mathura Prasad Singh. 

40 Cal. 89 : 39 1. A. 228 : 16 C. W. N. 985 : 
J2 M. L, T. 352 : {1912, M. W. N. 244 : 
14 Bom L R. 1046 : 16 C. L. J. 606 : 
16 I. C. 210 : 23 M. L. J. 3U. (P. C.). 

[See also 31 1. C. 891], 

[Also 59 P. R. 1909 : 86 P. L. R. 1909 : 
2 1. C. 949 : 94 P. W. R. 1909.] 


’S. 101 — Extinction of tnoriaagc^ 

i>ubscquent sale to mortgagee, providing for diS‘ 

charge of mortgage^ 

Atfer a mortgage was executed, the properties 
were pu^’chased by the mortgagee and a portion 
of the consideration for the sale was retained for 
tha^dischargc of the mortgage-debt. Subsequently 

“ ^he sale was partlv invalid and on a 

suit being brought on the mortgage deed, held 
the suit was not maintainable as the mortgage 
bad been exiinguished at the time of the sale. 
{Ptggoit and Walsh, JJ.) Lachman Prasad v. 
Lachmeswar Prasad. 20 A, L. J. 181 : 

1922 All. 76. 


S. 101— Extinction of mortgage — Pur' 
chase by mortgagee of mortgaged property. 

Where a usufructuary mortgagee purchases the 
property in execution of his own decree on the 
basis of a simple mortage, he becomes the 
absolute owner and thje mortgagee right ceases 
to exist by the virtue of the law of merger. 
[Richards, C J. and Batterjee, J.) Jawahir MaL 
V. Udai Ram, 31 i. c. 891. 


S. 101— Extinction of mortgage — Mori- 
gijgifc purchasing equity of redemption—Effect. 

The second part of S. 101. T. P. Act does not 
apply where no intervening encumbrances exist 
and in such a case where the mortgagee purchases 
s. o( redemption, the mortgage is extin¬ 

guished. [Broadzvay and Zafar Aii, JJ.) Gobind 
Sarup V. Kuldip Singh. 

1924 Ldh. 377. 


hnU,.-I of morIgage—Dccr 

paid off^'"^ Pr,or morig. 

, 'he mortgagee, his remedy is no ionj 
that ot a morlKagee, but that of a decree-hob 

If^ he* Ptopertv to sa 

execute ihfl'a* retain this pjsdion he shoi 
execute the decree and nat take a fresii mortg: 

the cons'deration for which is the decree, wl 

takes a fresh '“^de aLol, 

cakes a iresh mortgage m iieu oi it he cannot cla 

-r-gagees " 

aecree IS obtained upon a m .rtg.age the den 
upon the making of an order absofute extinguish 
the mortgage security as well as the deft 's Hibi 
redeem, by substituting for that sectuv” 
o sell conferred by the decree, and thenceforw 
the mortgagee’s remedy is under the deefee 
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A. 407 (P. C.) Foil. (Richards. C, 7., Rajique 
and Lindsay. JJ.) Chhoggan Lal v. Mohamad 
Hussain Khan. 41 All. 456 : 17 A. L. J 741 • 
61 I. C. 133 : 1 U. P. L. B. (H.C.) 71 (F. B.).‘ 

—8. 101— Extinction of mortgage — Pur¬ 
chase of part by mortgage. 

Purchase by mortgage of a part of the mortgaged 
property does not extinguish the debt pro tanto. 
[Pigllott and Lindsay. JJ.) Jamanadie v. Kala- 
EAM. 39 All, 74 : 37 I. C. 4 : 14 A. L. J. 1025. 

-8. XOV—Extinction of mortgage —Mort¬ 
gagee purchasing mortgagor's right at auction- 
sale. 

Where the morigagee purchased the right of 
the mortgagor in Court auction and sued for 
possession as full owner, which suit was dismissed 
for default, held, that a second suit on the mort¬ 
gage will not lie as the mortgage security has 
been extinguished by the auction purchase and 
that the intention to keep it alive was negatived 
by the institution of the previous suit for posses¬ 
sion. (Tudball, J.) Balded Prasad v. Mahabir 
Prasad. 16 1.0.99. 

-8. 101—S.r/<>Jc/fon of mortgage—The 

mortgages over the same property by the same 
person—Property purchased in execution of 
decree on first mortgageSecond mortgage if 
extinguished. 

Whore a mortgagee holding two different 
mortgages over the same property snes and 
obtains a decree on the first and purchases the 
property himself "sublect to his second mort¬ 
gage” this second mortgage was held extinguish - 
ed. (Beaman and Macleod, JJ.) Laxhan o, 
Mathurabai. 38 Bom. 369 : 23 I. C. 121 : 

16 Bom. L, B. 26. 

-8. 101 —of mortgage. 

A mortgage debt is not extinguished by a frau • 
dulcnt revenue sale. [Mookerjee and Panion, JJ.) 
Satish Kantah V. Sahish Chandra 

24 C. W. N. 662 : 85 I. C. 689 : 30 C.L.J, 476. 

-*-S. 101—E4rf*nc/ion of mortgage — Mori- 

gagee becoming absolute owner of equity of re¬ 
demption. 

"The equitable estate merges in the legal, when 
the m -.rtgagee becomes also absolute owner of the 
equity of redemotion unless there are any puisne 
or mesne encumbrances against which the equity 
of redemption is required to be kept alive. Per 
Sadasiva Aiyar. —-Tlie Courts can consider 
whether under O. 21. R. b'S (a), C. P. Code, they 
ought not to notify in the same procUmatioii that 
the attached property is a right which had ceased 
to exist long ago, though they are bound to bring 
non-existent equity of redemption to sale at the 
instance of a decree-holder and are not entitled 
under S. 151, C. P. C. to slop the sale altogether 
on account of iti non-cxisteoce. (Siidasfra Aiyar 
and Moore, JJ.) Rajah of Kalahasti u. PR.ayaG 
Dossjbb Varu. 30 M. L. J.S91 : 

35 I. C 224 :(1916) 2 M, W. N. 99. 

-S. 101— of mortgage—Mori¬ 
gagee purchasing equity of redemption—Effect— 
In ten ti on — Proof. 

A purchase by the mortgagee of the equity of 
redemption extinguishes the mortgage, unless 
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circumstances exist at the time of the purchase 
which show an intention to prevent the merger. 
A mortgagee purchaser of the equity of redemp¬ 
tion of his mortgage can use his prior mortgage 
only as a shield if there are mesne encumbrances 
and only in respect of the properties which are 
covered by such incumbrances, but he is not en¬ 
titled to sue upon his mortgage. (40 C. 89. P. 
C.) ; 38 B. 369, F.) Per Wallis, C. 7.—The word 
“ absolutely ” in S. 101 cannot mean that there 
are no mesne encumbrances. Per Stshagiri 
Aiyar, J. —S. 101 leaves untouched the general 
rule of law that when a mortgagee purchases the 
equity of redemption the incumbrance is extin¬ 
guished, It only enacts that where there are 
other mortgages on the property, an intention will 
be imputed to the mortgagee-purchaser that he 
intended to keep alive his own mortgage against 
subsequent claimants. {Wallis, C. J. and Se- 
shagiri Aiyar, J.) Arumugasundaram Nara- 
SIMHA. (1915) M. W. N. 397 : 2 L. W 642 : 

18 M. L T. 110 : 29 I. C. 916 : 29 M. L. J. 583. 

---S. lOl^Extinction of mortgage. 

Under S. 101. T. P. Act, the charge will not be 
extinguished if the owner of the charge declares 
by express words or necessary implication that it 
should continue to subsist or such continuance 
would be for bis benefit, [Kulwant Sahay and 
Foster, JJ.) Maharaja Bahadur Kesho Prasad 
Singh v. Lakhu Rai. 1923 Pat. 258 : 

4 Pat. L. T. 525 : 1923 P. 681. 

__. 3 , 101— Extinction of mortgage — Equity 

of redemption^Purchase by mortgagee—Validi- 

ty* 

Right of the mortgagor ends, when equity of 
redemption is purchased by mortgagee. {Mtller 
and Adami, JJ.) Baldeo Singh J'- Meghu 

SINGH. 1919 936. 

Keeping alive. 

_-S. IQI— Keeping alive — Suit^Prior mort¬ 
gage without impleading puisne mortgagee^ 
Decree-Suit on puisne mortgage-Pnor morh 
eagee. if can keep alive prior mortgage right. 

A mortgagee who has obtained a decree on his 
mortgage without impleading the mortgagee 
as a party to the suit is entitled, when afterwards 

sued by the puisne mortgagee 

to use his prior mortgage as a shield m all cases 
in which he could have done so 

Tof the C, P. code. Hard Dunedin.) ^ 
V GhUlam Safdar Khan. 43 All. 469 . 

_S 101 — Keeping alive— Uew invalid 

wlTa new o^ortgage in 

of the rortgai. 

has a right to fall ba * ^ Sheoraj 

{Lord Parker.) Harchani^^^ ^ ^ ^ ^ 

- «A|_ Keei)in& Mort 

^ Q D—VOL. IV 128 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

S. 101—Keeping alive. 

In renewal of mortgages granted by a testator 
one of his legatees believing that be had an ab¬ 
solute interest in the property granted a fresh 
mortgage. It was subsequently found that the 
legatee had no more than a mere life interest in 
the properties. A question arising as to the rights 
of the mortgagee on the death of the legatee. Held, 
that the mortgages granted by the testator were 
kept alive for the benefit of the creditors and that 
the renewals of the mortgages by the legatee 
were not intended to and did not operate as dis¬ 
charge of the mortgages created by the testator. 
[Lord Shaw.) Kichard Ross Skinner v. Kunvvar 
Naunihal Singh. 35 All. 211 : 40 I. A. 105 : 

(1913/ M. W. N. 500 : 

13 M. L. T. 488 : 11 A. L. J 494 . 

17 C. L. J. 555 : 15 Bom. L B. 502 ; 

19 I, C. 267 : 17 C. W. N. 853. 

25 M L J. Ill (P. C.). 

—-S. 101— Keeping alive —Extinguishment 

of mortgage—Intention of parties. 

The question whether a mortgage which is 
paid ofi is extinguished or kept alive depends 
upon the intention of the parties ; and a man 
having a right to act in either of two ways will 
be presumed to have acted according to his inter¬ 
ests. (Sir John Edge. J.) Mahomed Ibrahim v. 
Ambika Pershad. 39 Cal. 527 : 39 I. A. 68 : 

11 M. L. T. 265 : (1912) M. W. N. 867 : 

9 A.L.J. 332 : 14 Bom. L. B. 280 : 

16 C. W. N. 606 : 16 C. L. J. 411 ; 

14 I.C. 496 : 22 M. L. J. 468 (P.C.). 

[See also (1920) Par. 261 : 58 I. C. 489 : 

1 Pat. L. T. 582] 
[Also 34 Ail. 268 : 13 I. C. 619 : 9 A. L. J. 226] 

-8. 101— Keeping alive — Decree on prior 

mortgage—Subsequent suit by puisne mortgagee. 

Where the prior mortgagee of a property pur¬ 
chases it and thus satisfies bis mortgage and the 
subsequent mortgagee of the same property 
brings it to sale after impleading the prior mort¬ 
gagee as defendant, it is settled law that the prior 
mortgagee is entitled to hold up the earlier mort¬ 
gages. The plaintiff subsequent mortgagee cannot 
insist that the decree should direct the property 
to be sold. {Ryves and Daniels, JJ.) Phul Chand 
V. Mt. SURJi. 1923 All. 457. 

-Ss. lOl and Keeping alive — Acquisi¬ 
tion of the rights of prior mortgagee — Difference. 

A suit was brought by a subsequent mortgagee 
for the recovery of the money due to him on sim¬ 
ple mortgages the claim was resisted by a prior 
mortgagee who had purchased the mortgaged 
property in execution of simple money decree; 
held that the presumption is that the defendant 
intended to keep alive the prior mortgage. [Lind¬ 
say and Kanhaiya Lai, JJ,) Ram Sarup v. Seth 
Ram Lal. 20 A. L. J. 596 : 44 A. 659 : 

1922 All. 394. 

-S, 101— Keeping alive — Equity of re¬ 
demption—Purchaser of—Decree on mortgage 
paid off by Purchaser—Decree on subsequent 
mortgage made absolute—Position of purchaser. 

The father of the defts. in 1903 purchased an 
eight-anna share of a village which was compri¬ 
sed in three mortgages to plfif. • A decree was 
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TBANSFEROF PROPERTY ACT (IV OF 1882), 
3. 101—Keeping' alive. 

passed on the mortgage of 1874 in 1895 and it was 
made absolute in 1896 The defts. in 1906 paid off 
the amount due under the decree. Inl906 plh. 
obtained a decree ior the inorigages of 1886 and 
1888 in a suit to which the father of the delta, was 
a party. The decree was made absolute in 19t'7 
and in execution thereof the plffs in 1911 purchas¬ 
ed a portion of the mortgaged property. In 1909 
the delts. (their father having died) applied to tiave 
the decree of 1395 made absolute.but they did not 
implead the plffs. Hcld^ that the payments made 
bv the detts. in 1906 discharged the decree of 
1895 and U could not be made absolute in favour 
of the defts. Consequently the property in the pos¬ 
session of the plffs. could be sold in execution 
thereof. ; he decree having been satished the 
plffs. Could assert their rights by a separate suit 
and not in execution proceedings. [Richards, C. 
/. and Hancrji, J.) Gobakdiian Das v. .4nmole 

49 I c. 803 : 17 A. L. J. 219. 


^8. l0\~Keepiuii ahve—Acquisition by 
mortgagor of prior mortgage by mhertUince— 
of Puisne mortgagee. 

Two mortgages were created on the same pro¬ 
perty. .-v decree was obtained by the puisne 
mortgagee for sale subject to the prior mortgage. 
Tne mortgagor subsequently inherited the rights 
of the prior inoitgagec. Held that tbe puisne mort¬ 
gagee was ciiiulcd to sell the property iree of 
prior mortgage, as it would be inequitable to 
allow the mortgagor to set up a mortgage created 
by himself against a subsequent mortgagee, whom 
he had undertaken personally to discharge. 5 C 
L.J. 95 Koll.; 9 C. 961 (P.C.); 10 C. 1035 Kef. (C7m- 
mier and Piggoti, JJ.) Radan v. Mt raRi Lal 
37 All. 309 : 28 I. C. 973 : 13 A. L . J . 397 


■ "S, i0l~ Keeping alive —Partial dis' 

charge. 

Where a mortgage is executed in partial 
<lischargeof a prior mortgage, unless there are 
circumstances from which an intention to aban¬ 
don tile prior mortgage can be gatfiered, it must 
be presumed that the mortgagee did noi abandon 
the prior mortg,»gc but kept it subsisting. {Ii<iinr- 
jeeand Judball. JJ] Ram Krishan Das r 
hAKiR Cmanu. 19 I. C. 18 : n A. L. J. 386' 


, —Intention shoul 

he considered^ intention to keepalive amor 
VVheii deciding whether an incumbrance is 1 

be regarded as kept alive or extinguished as fc 
the benefit of the person acquiring a properly th 
circumstances and intention appearing from sue 
circumstances at the date of the acquisition t 

consideiatioi 

it at the dateof acquisttion, the parties intoiidc 

0 keep I ahve it must be regarded as one cor 
tinuiog to subsist. [Karamat Husam an 
Chamier, JJ.) joGAi. KisitoRh v. Ram Nakai> 
9 A. L. J. 226 : 13 I. C. 619 : 34 A. 26* 

4^ 101 — c^Hve-Acquiution o 

equity of redemption by mortgagee-E^ect of- 
rresutnpt ion. ^ * 

The last cl.use of S. 101 of the T. P Act fi e 
the words •'contimiancc would be for his benefit 


TEANSFER OF PBOPEBTT ACT (IV OF 1888) 
b. 101—Keeping alive. * 

are merely a guide to the intention of tbe 
owner, and it seems to be clear that the question 
of benefit must be decided in view of the circum¬ 
stances existing at the lime of the tiansaclion. 
Otherwise the nature of tbe title might be in sus¬ 
pense lor an indefinite time. Where there is no 
mesne incumbrai ce outstanding at the lime of 
the sale, the conclusion is inevitable that the 
mortgage has been extinguished, 18 Bom. 86 ; 26 
B. 8H Kef. In any case, the terms of the section 
thiovv the onus on the owner to prove circum- 
■tances from which it can be iof.erred tliai ii was 
to bis interest to keep the charge alive so that at 
the time of tbe transaction that was his intention. 
[Pratt and Fawcett, JJ,) Bai Reva v. Vali- 
MAHOMED Myamahomed. 24 Bom. L. B. 720 : 

46 B. 1009 ; 1922 Bom. 211. 

S. 101 —Keeping alive — Purchase in 

execution of puisne mortgage degree—Effect of. 

Where a puisne mortgagee obtains a decree 
for sale without impleading (he prior mortgagee 
and purchases the propeitv in e.xecution with 
leave ol the Court, the incumbrance is not extin¬ 
guished, for it is to his benefit to keep it alive. 
Tile leave of the court puls an end to the dis- 
abil'ty of tlie mortgagee and makes him an in¬ 
dependent purchaser. [Batchelor and Shak.JJ.) 
Shankar Venkatesa Karguppi v. Sadashiv 
Mahadji Kulkarni. 36 Bom. 24 : 

21 I. C. 39 : 15 Bom. L B. 817. 

’ S. 101— Keeping ahve — Payment of 
mortgage decree — Benefit. 

There is a presumption that a person intends 
to keep alive a security when it is for his benefit 
10 do so. But the Ciuit cannot act upon that 
when no question was raised on the point in tha 

Court of first iiisiance and the other side had no 
opportunity of meeting such a case or the pre¬ 
sumption. (iV. R. Chatterjea and Pearson, JJ,) 
Ali Mahomed Khan i». Sheikh Mahahaj Be- 

64 I. C. 266 : 36 0. L- J. 186. 

—-S. lol —keeping alive — Putchasc —Pay. 

mcnt of mot (gages. 

Subrogation docs not apply where there is x 
duty to pay. This doctrine docs not apply where 
a person fulfils or discharges a duty under x 
covenant, hcicc a purchaser who retains a portion 
of the purchase money to discharge tsvo mort¬ 
gages on the property, and pays oH the prior one 
cannot use it as a shield against the subsequent 
mortgagee whoin he is bound to ^atisfv except 
when tlie l.itler enables the mortgagor to com¬ 
mit a fraud upon the purchaser, a purchaser 
who :s aware of only two of the three mortgages 
on the property and letains a portion of the pur¬ 
chase-money for paying the two, cannot on 
lUscoverv ot the thiid satisfy the third and use 
the third as a shield against the other of the two 
mortgages which he is bound to satisfy except 
when fraud was committed upon the purchaser 
by the inorlgagcc’s conduct. (J/ufcer;# and 
Richards^ JJ.) Har Suyam v. Shyamlal Sahu. 

43 Cal. 69 : 23 C. L. J. 927 : 
^ 90 C. W. N. 601 : 31 1. 0. 29 : 

[flee also 93 M. L. T. 106 : (I9l8) U. W. N. 931 : 

7 L. W. 490 : 44 I. C. 763], 
[AUo 39 1. C. 729 : 3 0. L. 3. 690 \ 
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TRANSFER OF PROPERTY ACT (IV OF 1883). 
S. 101—Keeping alive. 

-8. Keeping alive — Mortgage — Con- 

verfiion of usufructuary into simple — Charge. 

Land given in possession under a usufructuary 
mortgage is security for both principal and in¬ 
terest. The conversion of a usufructuary into a 
simple mortgage merely indicates a charge in 
the'fcrm of security. The fact of a charge being 
paid off by the execution of a second bond does 
not extinguish it. After execution of the second 
bond no lien can be claimed in the property (or 
the interest due under the former bond {Chat- 
terjee, Kumar Kulnand Singh v. Mohan 
Mandar. 25 I. C. 600. 

--S. Keeping alive-Purchaser—Ptior 

mortgage paid by—Purchaser of equity of re- 
demption-~Priority. 

The original owners of certain property eiTect- 
ed three mortgages on the same property and 
then sold the property to the deft., who retained 
a portion of the purchase-money for the payment 
to the encumbrances. It was established that the 
deft, paid off the two first mortgages. Held, that 
the deft, had priority in respect of the two sums 
paid by hitn. When a mortgage is paid off, 
whether it is extinguished or kept alive, is a ques¬ 
tion of intention of the parties, but in the absence 
of an express intention to the contrary it must be 
presumed, that when a person claiming to be ab¬ 
solute owner of an estate, borrows money to pay 
off a mortgage, heiotenda to 

is no intermediate incumbrance. 9 C- 9ol ( . C.) 
Foil. On paying ofi prior mortgages, the purcha¬ 
ser of an equity of redemption i^s subrogated to 
the rights of the mortgagees paid otf. the mort- 
<racTe paid being considered as part of the purcha¬ 
sers title to the premises. (Mookerjee and tarn- 
duff JJ) Sat Narain v, Sheobaran Singh. 
auTf. JJ-) ^ 11 I. C. 649: 14 C. L. J. 600. 

__.g. lOl—Keepirtg alive --Vendee paying 

off trior mortgage. 

A vendee who has paid o8 prior mortgages in 

the Punjab is presumed to intend, to keep alive 

tSe SagesJor his* own benefit. (WMjrforce 
I'ldTiit bur S.NOH V. Hazara 

SINGH. 

lOl—Keeping alive—Decree on prior 
Where an intermediate mortgagee discharged a 

s ,s‘r. “ 

^ was a party. Held, that the inter- 

mortgasc mn^i be deeded to have kept 

Tve^lheTwo ramtgages for his own benefit, [Old- 
fz V) GOiUluva Naoa^var 

V. THUDOKUCHI GOVINDAYYAR. 

_a 101 —Keeping alive—Subtogatton— 

encumbrancer paying off prtor mort¬ 
gagee out of consideration money ^ 

A consideration money of his 

encumbrance of a stipulation in the 

cncurpbrance, in pu ^ (be mortgagor 

„o,tgage bond tha he and^no^^^^_ 

shall pay off the prior ^ contrary, be pre- 

^^“"d%°L*ve wished to make that payment by 


TRANSFER OF PROPERTY ACT (IV OF 1882). 

8. iOl—Keeping alive. 

his own hand with a view to keep the prior en¬ 
cumbrance alive for his own benefit. 9 Cal. 961, 
expl. : 10 Cal. 1035, appl. [Ayling and Coutts 
Trotter, JJ.) Chidambara Nauan v. Muni 
Nagendrayyan. (1920) M W. N. 634: 

28 M. L. T. 300: 39 M L. J. 446: 58 I. C, 813: 

12 L. W. 393. 

■8. 101— Keeping alive—Intention of 

parties. 

A Hiodu widow alienated her husband's proper¬ 
ties directing the alienee to discharge a mortgage 
binding on the estate. During the pendency of a 
suit for declaration that the alienation was bad. 
the alienee mortgaged the properties to pay off the 
existing encumbrance. The mortgagee brought a 
suit on his mortgage and purchased the proper¬ 
ties m execution. Held, that it was for the mort¬ 
gagee’s benefit lo keep alive the mortgage both 
when he advanced the money and when he pur¬ 
chased the properties in execution of the mort¬ 
gage decree. It was equally for the defendant's be¬ 
nefit to keep the original mortgage alive under 
S. iOl of the T. P. Act. [Wallis, C.J,and Ayling, 
J.) SUPPU SOKKAYYA BHATTAR V. SUPFU BHATTAR. 

7 L. W. 30: 43 I. C. 714: (1918) M W N. 41. 

-8. 101— Keeping alive — Purchase of pro¬ 
perty under attachment. 

A mortgagee bought the mortgaged property 
which was under attachment in execution of a 
money decree against the mortgagor at the time 
of sale. The sale was held to be void. Held, that 
the mortgagee could not have intended to forego 
his mortgage though the sale was held to be bad. 
[Abdur Rahim and Siintvasa Iyengar, JJ ) LlN- 
GHAM Krishna Bhupathi Deo Garu v. Kovvuri 
Basivi Rbodi Garu. 38 I. C. 468. 

-S. lOl —Keeping alive—Renewal of first 

mortgage—Intention to keep alive—Right of se- 
Qond mortgagee—Priority. 

A third mortgage was executed to the first 
mortgage mortgaging the same and other pro¬ 
perties to secure the same debt and an endorse* 
meut was made on (he first mortgage cancelling 
it. The second mortgagee claimed priority over the 
first mortgage on the ground that it was extingu¬ 
ished. A new change in the form of indebtedness, 
in the mode or form of payment, a variation in 
the rate of interest or the giving of additional secu¬ 
rity will not rai>e the presumption of the extinc¬ 
tion of security if it is to the interest of the mort¬ 
gagee not to do so. The third mortgage is a rene¬ 
wal of the first mortgage and will not be post¬ 
poned to the second, the right to enforce the first 
is barred under Art. 132, Limitation Act.at the time 
when a suit is brought on the third mortgage. 39 
C. 627, P. C. Dist. [Ayling and Srinivasa 
Aiyangar, JJ,) Kavanoor Vblayuda Redoi v. 
Reddy Vari Narasimha Reddi. 5 L. W. Ill : 

21-M. L. T. 105 : 38 1. C. 340 : 32 M L 3, 263. 

- 8. 101— Keeping alive—Vendee discharg¬ 
ing mortgage. 

Where a vendee discharges certain mortgages 
on properties purchased by him in the belief of 
his full title to them, an Intention to keep alive the 
mortgage must be imputed to him. In imputing 
the intention the courts must look to the real state 
of facts and not to the facts as understood by the 
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S. 101 —Keeping alive. ' 

person paying off the mortgages at the time. 3 '; 
M. 642 ; 10 C. 1035, Foil., 30 M, 67 : 34 M. 119 
Dist. and Oldfield, JJ.) Subramania 

PiLLAi V. PalaNiappa Mudali. 14 M L. T. 685 • 

26 M. L. J. 94 ; 21 I. C. d^a. 


- -S. iOl—Keeping alive^Sale of equity of 

redemption to prior mortgage after creation of a 
puisne mortgage—Prior mortgagee's rights. 

A prior mortgagee to whom the mortgagor 
sells the equity of redemption often creating a 
puisne eocumbrance is entitled to keep his mort- 
gage alive against the puisne encumbrancer 
though not against the mortgagor, under S. 101, 
J. H. Act. He will not be entitled to get interest 
after the date of sale. Nor can he be reimbursed 
tor payment which the mortgagor covenanted 
to-day. as Ss. 72. 65 (c) and 76 (cl do not warrant 
such payment. He may. however, be entitled to 

9 Cal. 961 and 2 l 
Mad. 143, Dist. {Snndara Aiyar and Sadasiva 

Atynr, JJ,) Ibrahim Sahib v. Armugathayee. 

38 Mad. 18 : 16 I. C. 877 


S. 101 keeping] alive — Discharge of 
mortgage debt by subsequent mortgagee —Priority 
It IS a question o( intention whether a mortgage 

'if f satisfied IS kept alive for 

the benefit of the person making the payment ; in 
the absence of anything to the contrary the law 
presumes an intention to keep it alive. 20 M, 486- 
16 C. 523, Ref. [White, CJ, and Munro, J.) Yel- 
lapaddi Mahalakshmi Am.mal v. Madhva Sid- 
Dhanta Oonahini Nidih. 35 Mad 642 • 

10 M. L. T. 169 : (1912) M. W. N. 24 • 
11 I. C. 865 : 21 M. L. J. 811. 

~ —S, lOl—keeping alive— Presumption— 
i^^ention of mortgagee. ^ 

property 

and ih Come into the hands of the mortgagee 
a^ a to hold up his mortgage 

to a ^g^uist some person, who is entitled 

QueiHn of the property the 

gage mortgagee kept the mon- 

theeauitvnf into possession of 

tto hecomi or whether he allowed 

rules of where the 

the invariahlr°'’''*^^^”‘^'°*^ strict, it is 

P*'‘^c*'oe to have the mortgage 

keeping it aliv^'T^h' express purpose of 

the CoiH h IS never done in India and 

was to fh r whether it 

mortgage keep his 

terest theC ht' this in- 

B.™o S,«., T.. 

__ J- 112 : 1924 Oadh 1 

motfKagor Ihe'pr.sumn'r “* ■> 

continue li subs'sT lion would 

and Jwala Prasad 77 1 
M.rwar, Har. Na/avan ' '""m l"? 

o/.<, 32 All. 1 : 6 A. L. J. 987 “Vr.V/lV 


TEANSpE OF PEOPEET Y ACT ( IV OF 1882) 
8 . 101 —Payment by stranger. 

the owner of an estate pays off charges on it 

though he IS personally not liable to pay, it is a 

question of intention whether these charges are 
to be considered as extinguished or kept alive for 
his benefit, and it is to be ascertained from the 
circumstances attending the transaction or mav 

^*'004 a consideration ot the fact 
whether it is or is not for his benefit that the 
charge should be kept on foot.the intention that is 
to be established is the intention of the parties, i.e. 
of the mortgagor and mortgagee. [Mullick and 
Jwala Prasad, JJ.) Mahabir Prasad v. Bibi 

1 Pat. L. W. 466 : 39 I. C. 500. 

7 ^^^—fCeeping alive—Mortgage-Sub- 

rogation—Prior mortgage paid off—Intention. 

Where a third mortgagee pays off a first 
mortgage without notice of a second mortgage* 
the mortgage paid off would be kept alive if it is 
for his benefit to do so. In such cases the real 
lest IS that he must be presumed to have intend¬ 
ed to do if he had known all the facts. [Fox and 

Hartnoll, JJ.) Nachiappa Chetty v. PeriacUP- 
PAN Chetty. 5 Bur. t. T. 285 : 18 I. C. 487 : 

[See also 5 L. B. R. 138 : 4 I. C. 1032.] 


parlies. 


8. lOl-Kctpiag alivt - Intent,on 


of 


' 191 — Keeping alive—Purchaser at 

first mortgagee's sale. 

The purchaser at the firPt mortgagee’s sale can 
always use the mortgage as a shield against a 
puisne mortgagee. There can be no merger of 
rights unless the hi'ldcr of the incumbrance be- 
comes absolutely entitled. [Pratt. J. C and 
Couch, A. J. C.) Chandar Bai v. Basarmal 

28 I. C. 67 : 8 S. L, R. 264. 

Payment by Stranger. 

7 ®* 101—Prtywrnf by stranger—PresumP- 

(ton. ^ 

If a purchaser pays off a charge on the pro- 
perty purchased, wliich he was personally under 
no obligations to pay, the question whether such 
charges are kept alive or extinguished wi 11 de¬ 
pend on the intention of the purchaser and it may 
be proved,from the surrounding circumstances. 
1 here IS a presumption that the purchaser intend¬ 
ed that which is tor his benefit but this presump¬ 
tion can be rebutted by means of an evidence 
sliowing a contrary intention on his part. 

When a person bays a property while it is 
under attachment and redeems the mortgagee the 
presumption is that he intended to keep the incum¬ 
brance alive for his advantage. (Sir Henry 
Grtfftn, and Chamu'r, JJ,) JamilUNnissa v. 
Fitamuar Das. is I. C. 704 : U A. L. J. I 87 . 

S. lOl— Payment of mortgage by a 


stranger, 

■ mortgage stands 

in the shoes of mortgagee and can enforce sale 
of the priiperty. The presumption is that he in- 
ends to keep alive the mortgage for his benefit. 

1 Rimbak Daga. 40 Bom 6 W : 

36 I. C. 794 : 18 Rom. L. R. 700. 


lian~ 8 101-Pdvmffi<6y stranger—Subroga- 
“on- Doctrine —Applicability to stranger or 

vplunteer-Col/usi,., transferee. “ 
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TBANSFER OF PROPERTY ACT (IV OF 1882), 
S. 101—Subrogation. 


A collusive transferee without consideration is 
not entitled to a lien on the mortgaged property 
for the sum paid off by him. Per Ayhug, /. The 
doctrine of subrogation, is not applied, for the 
benefit of the mere stranger who has paid the 
debt of another without any assignment or agree¬ 
ment lor subrogation. lu the absence of such 
assignment or agreement there must at least be 
an obligation to make the payment or the person 
paying must be compelled to do so for the pre¬ 
servation of any rights or properties of his own 
(Ayltng and Tyabjt, JJ.) Karuppan Amdalagaran 
V. Muhammad Sakui h. 

14 M. 1. T. 478 : (1914) M. W. N. 131 : 

22 I. C. 253 : 26 M. L. J. 74. 


---S. 101 —Payment by stranger — Mort¬ 
gage — Subrogation—Stranger paying off debt on 
estate 

A person who pays off a mortgage debt on the 
properties of a deceased male owner cannot 
claim to be subrogated to the rights either of the 
daughter or of the original mortgagee whose debt 
he discharges. The scope of the rule of subroga¬ 
tion is much narrower in India than in England 
(1910) 2 Ch. 277 Diss. 33 C. 133. Not foil. Mere 
payment of a mortgage debt by a stranger would 
not entitle him to the mortgagee's right by sub¬ 
rogation. Subrogation will arise only in those 
cases where the party claiming it advanced the 
money to pay a debt which, in the event of de¬ 
fault by the debtor, be would be bound to pay 
Or where he had some interest to protect or where 
he advanced money under an express agreement- 
2 1. A. 131. Ref. {Sundara Aiyar and Spencer, 
JJ) Narayana KUTTI Goundaru. Pachiammal. 

36 Mad. 426 : 11 M. L. T. 174 : 

(1912) M. W. N. 868 : 15 I. C. 206 : 

22 M. L. J. 364. 


_-S. lOl^Paytnent by stranger—Compen- 

salion— Maxim He who seeks equity must do 

a person who under a bona fide mis¬ 
take incurs expenditure upon the property of 
another has no equity against the real owner who 
is ignorant of and does not encourage him in auch 
Loenditure, yet if the true owner is to pro^ceed in 
equity he must first do equity and make 
compensation for the expenditure so far 
as it is necessary and permanently bene¬ 
ficial Where a person fcowa thinking he is 

the heir of a deceased person, spends money in 
S the estate from debts which if he were the 
real heir he would be bound to pay, he 

nr rz 

HVOER. « I- C. 428 : 4 0. L. J. 814. 

_ q lOl—Puyfnent by stranger^ ** 

Where a ”-ff4rr'?he"arter‘ls enUU:' 

out of advance by {Das and 

to priority over pu.sne rnor.ga^.e^^ Sahadeo 

Adamu Jj-) 1 p. 382 : 


Singh- 


3 P, L. T. 261 : 1922 Pat. 174 : 1922 P. 181. 

S. 101-P«>w«e"< by Stranger-Keeping 


Irrespective of a clause in a document definitely 
keeping alive the mortgage, the payment of a 
mortgage debt by a third party with the consent 
of the mortgagee (who had a second mortgage) 
for the payment of his mortgage, is in itseii sueS- 
cient to warrant the presumption that the prior 
mortgage would be kept alive as against the 
second mortgage. 10 C. 1035 (P. C.) Foil. ( 5 /iar- 
ftiddin and Roe, JJ.) Rai Benodii Heharv Bose 
V. Hira Sjngh. 

44 I. C. 726 : 1918 Pat. 76. 

-S. 101— Payment by stranger—Equitable 

transferee. 

Where a third party pays off the mortgage- 
debt to the mortgagee, with the knowledge of 
the mortgagor without a valid assignment ot the 
mortgage, he becomes in effect an equitable trans¬ 
feree of the mortgage and can look to the mort¬ 
gaged property lor his money. In a suit for red¬ 
emption ol the morigage, the money should be 
paid not to the original mortgagee, but to the 
equitable transferee. \Pailett, J.) Maung Paw v. 
MaUng San U. 12 I. C. 805 ; 4 Bur. L. T. 127. 

Subrogation. 

-S. 101— Subrogation — Mortgage money 

applied to discharge a prior mortgage—Intention 
to keep prior charge alive—Suit to enforce prior 
mortgage — Limitation Act, Art 132—S/ar//>ig 
point. 

Where the money raised on a third mortgage is 
applied by agreement of the parties to discharge 
first mortgage over the same properties for the 
same amount, and the first mortgage deed is 
handed over to the third mortgagee, though na 
formal assignment thereof was made, He/d, that 
the first mortgage was kept alive for the benefit of 
the third mortgagee, who thereby obtained prio¬ 
rity over the second mortgagee. 10 I A. 62; 11 I. A 
126; 29 I A. 9> Ref. The claim to enforce that 
priority, in a suit brought more than 12 years after 
the expiry of the term of the first mortgage is 
barred by Art. 132 of the Lim. Act. (Sir John 
Edge,) Mahomed Ibrahim Hussain Khan v. 
Ambika Persad Singh. 39 Cal. 527 : 

39 I. A. 68 : 11 M. L T. 265 • 
(1912) M. W. N. 367 : 9 A L. J. 332 • 
14 Bom. L. R. 280 : 16 C. W. N. 505 : 

16 C. L. J. 411 : 14 I. C. 496 : 

22 M. L. J 468. 

--8. 101— Subrogation—‘Sale to discharge 

mortgages—Vendee paying off all mortgages but 
one—Vendee not entitled to interest on sums 
paid by him as against mortgagee not paid off. 

Where in a suit by a mortgagee against the 
vendee of a property in possession and enjoyment 
of it, the latter claims the amounts he has paid to 
prior mortgagees, he is not entitled to any interest 
on those sums. {Tudball and Suliiman, JJ,) 
Anandi Prasad v. Krishna Chandra. 

19 A. L. J. 792 : 63 I. C. 738 t 
3 V. P. L. E. (All.) 162. 

-“S. 101—S*#6roga/it)»— Money spent in 

paying prior incumbrance. 

The mere fact that money borrowed is spent in 
paying a previous charge, does not entitle the len¬ 
der to the benefit of the discharge security. There 


alive. 
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TBANSFEB OF FBOPEBTT ACT (IV OF 1862), 
S. 131—Subrogatioo. 

must be a^^reement between the lender and bor¬ 
rower to the ctfect. The agreement may be pie* 
suined from circumstances of the transaction. 
{Rafiqtte and Lindsay. JJ.) Gulzari Lalz> Aziz- 
FATIMA. 41 All. 372 ; 50 I. C. 375 : 17 A.L.J. 357. 

[Set; also 14 A. L. J. 953 : 35 I. C. 647 and 
36 I. C. 993 : 10 Bur. L. T. 232 ] 

•-S. 101 — Subrogation — Purchaser of 

equity sf redemption 

A purchaser of an equity of redemption is 
entitled to stand in ibe shoes of the incumbrancer 
even when he has witli his consent partially 
dischirged the liability. \Richards, C J. and 
Rafique.J.) Udit Narayan Miser v. Ashrafi. 

38 All. 602 ; 35 I. C. 732 : 14 A. L. J. 662. 

-5. 101— Subrogation—^Doctrine of. 

Subrogation is the right ol one creditor to 
stand in the shoes of another and to avail himself 
01 the latter’s security, it necessarily lollows that 
before the right can arise in favour of the sub¬ 
sequent creditor, there must have been an earlier 
creditor whose rights devolve upon the later 
creditor after the latter’s debt has been dis 
charged. {Piggott and Lindsay, JJ.) Umrai 
Lal V. Kukmin Kuar. 

35 1. C. 647 : 14 A. L. J. 953. 

-S, 101‘^Subrogation — Prior mortgages — 

paid by purchaser—Right to interest against 
puisne mortgagee. 

A purchaser of a properly paying <. H a prior 
usufructuary, and prior simple mortgage can 
claim as against the puisne mortgagee, the 
principal money uT»der the former and the prin¬ 
cipal and the interest on the latter. {Griffin and 
Chamier, JJ.) Lajja Ham v. Gur Bakhsh. 

18 I. C. 945 : 11 A L. J. 345. 

-S, 10i'^Subrogation‘^Dtscharge in bona 

tide belief. 

A discharge of mortgage by an auction pur¬ 
chaser under the belief that he bad a title while 
leaily the judgment-debtor had already sold his 
property, entitles the auction-purciiaser to stand 
in the shoes of the mortgagee. {Karamat Hussain 
and Chamur, JJ.) Kesari Lal v. Muuarak 
Husain. 10 I. C. 666 : 8 A. L. J. 663. 

-S. 101— Subrogation — Fraud. 

A person purchased property subject to two 
mortgages to his knowledge. He retained a part 
of consideration to pay off the mortgages but paid 
only one of the two. He cannot treat tho paid 
off mortgage as a shield against the unpaid mort- 
gage. 1 lie doctrine of subrogation cannot be 
used to defeat the ends of justice. {Mookerjec 
and Richardson, JJ.) Har Shyam Chowdhuky 
V. Shyam Lal Sahu. 43 C»l. 69 : 32 C. L. J. 227 : 

31 I. C. 22 : 20 C. W. K. 601. 

8. 101 Subrogation — Prior mortgagee 
purchasing property—Agreement to pay sub¬ 
sequent mortgage—Prioruy if can be pUa.ied in 

suit by latter. 

The prior inongegec of the suit property pur¬ 
chased the property and as part ol the considera¬ 
tion agreed to redeem the subsequent mortgagee. 
Held, in a suit by the puisne encumbrancer on 
his mortgage, the former cannot set up bis own 


TBANSFEB OF PBOPEBXT ACT (IV OF 1882). 

8. 101—Subrogation, 

priority as a shield, his own charge shall be 
extinguished. {fCnshnan and Venkaiasubba Rao, 
JJ.) Garudappa V. Janaki. 

45 H. L. J. 693 : 18 L. W. 530 : 1924 M. 103. 

-—8. lot — Subrogation—Purchaser in 

execution of prior mortgage—Can hold prior 
chatge as shield against subsequent mortgagee 
not impleaded in suit on prior mortgage. 

Where in execution of decree on a prior mort¬ 
gage some of the mortgaged properties were sold 
and the prior mortgage amount to a certain exteat 
discharged, the purchaser and his representatives 
in interest can, in a suit against him by a puisne 
mortgagee not impleaded in the prior suit, main¬ 
tain his right to a prior charge in respect of the 
moneys paid by him towards the decree on the 
prior mongage. This right of the purchaser is 
not affected by the Law of Limitation. The pur¬ 
chaser, however, has not a general right of sub¬ 
rogation by reason of his having paid off the prior 
mortgage decree, [Sadasiva Aiyar and Spencer, 
JJ.) Venkataramana Reddi V. Kangaiah 
Chetty. 41 M. L. J. 399 : 

1922 M. W. N. 15 : 1922 M 249 

-8. 101— Subrogation — Purchase payment 

of mortgage. 

A purchaser of equity of redemption discharg¬ 
ing an encumbrance on the property should 
obtain subrogation. Where a person bought a 
property charged with three successive incum¬ 
brances, and paid off the puisne incumbrance, he 
was subrogated to the rights of the puisne incum- 
brancfrr and was entitled to the benefits accrued 
against the third mortgage and to interest against 
the second mortgage amount. {Oldfietd and 
Seshagiti Atyar, JJ.) Mati Keddi Aiyya Reddi 
V. Adusumalli Gopala Krishnayya. 

58 I. C. 493 : 12 L W. 101. 

-8* 'iOy—Subrogation—Direct payment 

if necessary —Parfi<il payment. 

A mortgagee who pays off an earlier mortgage 
is entitled to be subrogated m t only lo the rights 
ol that mortgagee, but also to the riglits of the 
mortgagee who was paid off by that tioiermediate) 
mortgage amount. In determining whether the 
right of subrogation exists or not what must be 
taken into account is not the band that pa^s the 
money but Iheinteoiion of the parlies, Pir. whether 
by paying ihe money the earlier mortgage was 
intended to be kept alive. The right lo subroga¬ 
tion might be full or partial according to circum¬ 
stances. So M. 426: 35 M. 642,Dist. [Seshagiri 
Aiyar and Moore, JJ.) Ghundan V. p. O. 
ABARTHOKAMAN KUTTI l'. ITTIKAPAKAM BlLA- 

than. 11 L, W. 215 : 27 M. L. T. 92 : 

55 I. C. 658 : (1980) X. W. K. 143. 

I-S. 101— Subrogation — Purchaser under 

void sale—Paying off martgages. 

Where a person buys properly in good faith 
and lor the purpose of clearing a mortgage bind¬ 
ing on that property and pays money to the ven¬ 
dor to be so applied, the vendee beconaes an 
equitable assignee of the mortgage if it subseqnent- 
ly turns out that the vendor had no right to 
convey. He cannot, however, claim to be reim¬ 
bursed in respect of the simple money debts of 
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TRANSFEB OF PBOFEEIT ACT (IV OF 1882), 
8. 101—Subrogation. 

the vendor paid oi by him out off the sale con¬ 
sideration. 2i M. 143 : 31 M, 439, Ref. {Sadasiva 
Aiyar and Napier, JJ.) Ammani Ammal v. 
Ramaswami Naidu 37 M. L. J. 118 : 

10 L. W. 75 : 51 I. C. 67 : (1919) M. W, N. 866. 


- S. 101— Subro: 4 ation — Equitable ri^ht^ 

Fraudulent purchaser. 

Where a person purchases joint family property 
under a collusive decree obtained against some 
of the co parceners, the purchaser cannot claim, 
against the co-parceners who are not parties, an 
equitable remedy by subrogation even though 
they have discharged certain family debts. 
(Spencer and Krishnan, JJ,) Nadhamuni Aiyar v, 
Appu Odhayan. 48 I. C. 799. 

-S. 101— Subrogation — Right of prior 

mortgagee if can be enforced by suit— Keeping 
alive. 

The right of a prior mortgagee obtained by 
subrogation by a puisne mortgagee paying him 
off can be enforced by suit. Tne right of subroga¬ 
tion is an equitable right. To recognise an equi¬ 
table right and then to refuse the means of en¬ 
forcing it, would in effect result in refusing the 
equity. 34 All. 102, Foil. (Phillips and Krishnan, 
71.) A. Rama Rao v, Mandachalugai. 

85 M. L. J. 467 : (1918) M W. N. 505 : 

8 L. W. 175 :47 I. C. 882 : 24 M. L. T, 133. 


S. lOl^Subrogation^Mortgage. 


Properties subject to two mortgages were sold 
by the mortgagor. The purchaser subsequently 
paid the first mortgage, got an aisignment of it in 
favour of a third pany, and then sold the property 
and part of the consideration was applied towards 
the discharge of the first mortgage. Held, that 
the second vendee was subrogated to the rights 
of the first mortgagee and his right was upheld, 
in a suit by the second mortgagee and the pur- 
/-ha^er in execution sale could not question 
vendee’s ' rights. (Oldfield and Phillips, JJ.) 
KUPPUSWAMl AiYANGAR V NARASTMHA IVER. 

88 I C. 715r 5 L. W. 360. 


_g lOl —Subrogation—Partial payment. 

In the absence of any conflicting equities the 
mere fact that the whole of the previous mortgage 
has not been wiped off, is not a ground for depriv¬ 
ing the purchaser of the right of subrogation to the 
Extent he has actually paid off the mortgage. 35 
M 183 Dist.; 36 M. 29, Foil (Oldfield and Tyabft, 
77.) Ummachakutti v. Ummerkuti ^ 

[Contra 29 I C. 811.] 
_ .g 101— Subrogation—Partial discharge 

‘’'r™orrg“agee‘‘'a7.rn1inf money towards the 
chtree in^part of a first mortgage on 

tft nrinritv over an intermediate roort* 

" to the Extern discharged. 11 M 

gagee to t (Sankaran Natr and 

Saminath* RLLA.V. Kfishna 

fvER 88 ttid. 648 : 28 I. C. 986: 28 M. I. Jj»84. 

_g, lOi—Subrogation—Right to When 

arises. . in those cases 

„h"e"reThe party claiming to advance the money 


TRANSFER OF PROPERTY ACT (IV OF 1888), 

S. 101—Subrogation. 

to pay a debt which, in the event of default by 
the debtor, he would be bound to pay or where 
he had some interest to protect or where he 
advanced the money under an agreement, express 
or implied, made either with the debtor or credit¬ 
or, that be would be subrogated to the rights and 
remedies of the creditor. In India the scope of 
the rule is narrower still. A mere agreement, 
either with the creditor holding a mortgage or 
with the debtor owning it, cannot give a person 
lending money to discharge a mortgage, a lien 
over the property, {titindara Aiyar and Spencer, 
JJ.) Narayana Kurn Goundan v, Pachiammal. 

35 Mad. 426 : 22 M. L. J. 364 : 1 1 M. L. T. 174 : 

15 I. C. 206 : (1912) M. W. N. 353 


-8. 101— Subrogation, principle of. 

The purchaser cannot, under a purchase ac¬ 
companied with possession which cannot be 
legally recognised, claim the right of apporiion- 
ment of a prior mortgage on it. The equity to 
subrogation rests on the payment of prior en¬ 
cumbrance coupled with justification for such 
payment derived from a conveyance, notwith¬ 
standing iis imperfection. (Sundara Aiyar J.) 
Pasupuletti Venkamma V. Shaik Hamid. 

14 I, C. 741 : 11 M. L. T. 424. 

-S lOl —Subrogation — Invalid sale — 

Purchser paying off incumbrance. 

A purchser of land who, while in possession 
pays off an incumbrance is entitled when the 
purchase is found to be invalid to stand in the 
shoes of the mortgagee paid off. 21 M. 143 ; 31 M. 
439, F. (Wallis and Sankaran Nair, JJ.) 
Balasubramanian V Ramasawmy Chbttiar. 

(1911) 1 M. W. N. 197 : 9 I. C. 789 : 

9M. L. T. 358. 

-8. 101 —Subrogation — Assignment of 

security if necessary. 

A claim to subrogation can be sustained where 
there is an agreement with the debtor that the 
lender shall be subrogated to the rights of the 
mortgagees. Such an agreement may be express 
or may be presumed from the circumstances of 
the case. The qustion to ask will be, whether 
the new lender was lending money on the 
personal security of the borrower or on the 
understanding that he would be substituted in 
place of the former mortgagee. {Dalai and lump- 
son, A.J. Cs.) Lal Ranjit Singh v. Lutar Ram. 

9 0. A A. L. R. 677 : 1924 Oudh 86. 

-^8. 101— Subrogation — Redemption of 

mortgage by mortgagor. 

The question of subrogation arises only when a 
puisne mortgagee redeems a prior mortgage. 
The doctrine of subrogation cannot apply where 
the mortgagor himself or his successor in interest 
redeems it. (Da*^tel, A. J. C.) Mohammad 
MOHSIN V. Mohammad Abid. 52 I. C. 169 : 

22 C C. 78. 

-S. 101—SM6roga/io «—Mortgage — Mort¬ 
gagor-Paying off prior mortgage with borrowed 
money—Right of creditor. 

The mere fact that money borrowed by a 
debtor is used to pay off a prior mortgage does 
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not entitle the lender to the benefit of the dis¬ 
charged security. {Fox,C.J. and Twomey, i.) 
Ma Pyu V V, R. N. E. Chetti Firm. 

36 I. C. 092 : 10 Bur. L. T. 232. 

Miecellaneous. 

-S. 101^ Mortgage—Annuity reserved for 

mortgagor—Equity of redemption acquired by 
mortgagee — Liability. 

An annuity reserved to be payable to a mort¬ 
gagor under a mortgage is payable though the 
equity of redemption was finally acquired 
by the mortgagee. {Piggott and Ryves, JJ.) 
Lachmi Narain V. Sajjaddi Begam. 

39 All. 700 ; 41 I. C. 839 : 15 A. L. J. 671. 

-S. lOi—Priority — Mortgage—Discharge 

of previous mortgage. 

A CO mortgagor discharging a prior mortga¬ 
ge has a prior charge against those who dis¬ 
charge a subsequent mortgage. 31 A. 166. Ap¬ 
plied. (Richards, C. J and Banerjee, J.) Kashi 
Ram V, Hex Singh. 37 All. 101 : 26 I. C. 417 : 

13 A. L. J. 34. 

-■;-3. 101— Mortgage—Substituted security 

—Suit on prior—Security when maintainable. 

Where a mortgage is executed for amount 
due on a previous mortgage, the latter cannot 
be sued on when the debt is not wholly realised 
by suing on the former. (Richards, C. J. and 
Banerjee, J.) Sheoraj Singh v. Harchandilal 

19 I C. 127 : U A. L. J. 365. 

-S. 101— Mortgage decree — Paid off 

transferee of Property—Rights of transferee, 

A transferee of property, paving off a mort¬ 
gage decree thereon, is entitled to claim the 
amount due under the mortgage on which the 
decree was obtained and not merely tlie sum paid 
for the decree, 21 C. 366; 19 A. B27, F^cl on. 
(Karamat Hussain and Chamier, JJ,) Kanhai 
Lal V. Hulas Singh. 13 I. C, 939 : 

9 A. L. J. 29. 

" —~8. 101— Charge—Payment of prior tnorp 
gage by purchaser from a limited owner. 

Where reversioners bring a suit lor a declara¬ 
tion that an alienation by a limited owner is not 
binding on the reversion, the vendee cannot claim 
that he having paid off a prior nrortgage, can re¬ 
tain possession during ihc life of the alienor and 
can stand in the shoes of the prior mortgagee 
redeemed by him. (Ra/tigan, J.) Partapa v. 
Attar Singh, 262 P.L.R, 1913 : 20 I.C. 289 ; 

37 P.R, 1913. 

S. 101—Reinval of prior mortgage — Pro’ 
prittary rights acquired by mortgagee—Loss of 

such rights—Revival of mortgage. 

Proprietary rights acquired by a mortgagee at 
an auction sale in execution of decree obtained 
by a subsequent mortgagee, were subsequently 
lost on account of certain proceedings. Held, 
that the mortgage revived as soon as the proprie¬ 
tary rights acquired by the mortgagee were wip¬ 
ed out. and Kanhatya Lal, i4. /. Cs.) 

Jai Kishori V. AP2al Khanam. 22 0. C. 849*: 

64 I.C. 644: S H.P.L.B, (O.C.) I 7 ! | 
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--;—8. 101—Mortgagees—Purchase of eauitf 

of redemption. ^ ' 

A mortgagee can purchase the equity of re¬ 
demption at an auction sale in execution of a 
money decree, obtained by a third person, and he 
is not a tru^ee for the mortgagor in respect of 
such purchase. (Roe and Jwala Prasad, JJ) 
Tikait Dal Narayan v. Christian. 60 I. C. 472 ; 

1919 Pat. 92.’ 

-S. 103“Sru/>tf of—Minor mortgagee—De^ 

posit—Appointment of guardian ad litem. 

S. 1^3, T. P. Act, was intended to provide for 
preliminary proceedings to be adopted by a mort¬ 
gagor before making a tender or deposit and it 
could not have been the intention that the mere 

rnaking of an application for appointing a guar¬ 
dian would be sufficient to prevent interest 
running against a minor mortgagee. There should 
be a person appointed by a court to whom a tender 
could be made or by whom a deposit could be 
taken out of court. (A/rurs, CJ. and Banerjea, J.) 
Khunnu Mal V. Indar Pal Singh. 

21 A. L. J. 89 : L. R. 4 A. 331 : 45 A. 273 ; 

1923 A. 183. 

--8. 106 —Kabuliyat without lease—Value 

thereof. 

The existence of the KahuUyat without the 
lease will not enable the executant of the former 
to use the contents thereof to the prejudice of the 
landlord and for his own benefit The landlord, 
however, can rely on the Kabuliyat to prove the 
undertaking of the executant. 26 A. 368: 27 A: 
136; 27 A. 462: 27 A. 190. Foil. 31 A. 276 (F.B.) ; 
Ref. to. (Knox. J.) Bbjai Narain Singh v. Par- 
bhu Narain Singh. 16 A.L.J 317 : 87 I.C. 896 : 

But see 36 Had. 96 (F.B.). 

--S. 105— Lease — License — Distinction — 

Exclusive right of occupation. 

In the case of a license there is no transfer of 
interest in land, whereas in the case of a lease 
there is a transfer of such interest. 35 C. 82, Rel. 
H an instrument taken as a whole has the effect 
of giving the holder an exclusive right to occu¬ 
pation of land, though subject to certain reserva¬ 
tion or to a restriction of the purpose for which 
it may be used, it is in law a demise of the land 
itself. (1904) A. C. 405. Rel, To give exclusive 
possession express words to that effect are un¬ 
necessary : it is sufficient if the acts to be done by 
the grantee require that he should have exclusive 
possession. (Mookerjee and Beachcroft, JJ.) 
Mahipal Singh v. Lalji Singh. 

161. C 706 : 17 C. W. N. 166. 

-*^“8 105— Deasc^ Commencement of lease 

postponed to future date — Effect. 

A completed contract o! lease is an executed 
contract although the commencement of the 
lease has been postponed to a future date and a 
suit lor specific peifonnance is not necessary to 
such a lease. [Shah Din and Chevis,,JJ.) Mihan 
Khan v. Muha.mmad Bakhsh, 

66 P. W. R. 1913 : 18 1. C. 496 : 97 P. I. B. 1918. 

---Ss. 106, 108 (b) and (e)—Lease—PrctHiKiw 

not paid — Right, to possession of lessee—implied 
covenant. 
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IBANSFER OF FBOFEBXT ACT (IV OF X882), 

S. 106—Lea^e. 

A lessee under a registered sale-deed is entitled 
to the possession of the lands demised and the 
non-pavmeat oi the piemium was no answer to 
his ^^uit for Possession. A lease is a tiansfer of a 
right to enjoy property, and the right ot the 
lessee to be putint) possession arises from the 
words of demise which imply that the right to 
possession is granted to the lebsee and the lessor 
is not entitled to rduse to give up possession to 
the lessee unless the document provides that the 
latter is not to have possession until the fulnlmeot 
of a certiin condition. 34 All. 659. N.tfoll. 34 
Mad. 643 ; 30 Mad. 524, Appl. {Abdur Ruhim> 
Oldfield and Couti$‘Trott€r^ JJ.) Kandasamy 
Pillai V. Kamaswami Mannadi. 42 Mad. 203 : 
(1919) M.W.N. 194 : 51 I. C. 607 : 36 M. h. J. 313. 

—8. 105— Lease — Agreement to lease — 
Distinetton. 

A lease which is to operate from a future date 
is distinguished Irom an agreement to lease, in 
that the former creates an interest in the land 
and the latter docs not. [!Aittra^ A. C.) Vithu 
Jairam V, Akakam. 42 I. C. 372. 


■ Ss. 105 and XOl-^Lease — Registration 
—Agreement among co-sharers\ for dtstribuUon 
or profits. 

One of the essential conditions of a lease is 
that there should be a consideration to be render¬ 
ed peri dicallv or on special occasions to the les¬ 
sor. Where there is nothing but an agreement 
between the co-sharers as to the method of distri¬ 
bution of prolits and they agree that, instead of 
dividing Athe prohts each >ear, that each party 
should take the profits for years in turn, the agree¬ 
ment does not require to be embodied in a regis¬ 
tered instrument. (Lyle. A. J. C.) Sita Ram v. 
SaRJU Prasad. 25 0. C. 89 ^ 9 U. L. J. 184 : 

1922 Duah kOl. 


S. 106. 


Applicability. 

Covenant for renewal. 

Holding over. 

Nature of tenancy. 

Notice to %uit 
Permanent cenanoy» 

Misceilaneoas. 

Applicability* 

_Ss. 106andlu8 (c)— Applicability—Des- 

ruction by lire—Notice by lessee. 

A notice by Ihe lessee under S. 108 (e) avoiding 

?; r ■i“.r.rc."rco 

'ZkwAl. 31 I. C. 697 : 19 C. W. N. 1019. 

_S. 106-.r pplicobilily-A ppUcs to Pu 

106 merely lays down in a codified form 
K*/Pn fact has always been understood to be 
yhat ^ on the subject. A condition in the 

he generalJaw on me su I month's 

ease vacated. 

lagar. h) OHUNi LAt v. CHONi 

Q D—VOL. IV 129 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S 106—Holding over. 

——S 106 — Applicability — Agricultural 
lease. 

S. 1^6 of T. P. Act is not applicable to agricul¬ 
tural leases. (Benson and Sundara Atyar. JJ,) 
Venkatachala Goundan V. Rangaratnam. 

13 M. L. T. 4£0 : (1913) M W. N. 434 : 

20 I. C. 374 : 24 M. L. J. 671. 

-S. 106— Applicability —Service tenure — 

Refusal to perform service—Notice to quit, if 
necessary. 

A service tenure bolder is not entitled to a 

notice to quit before ejectment it be fails to fulfil 
the condition on which he held land in which 
case he becomes a mere trespasser. (Jwala 
Prasad. J.) Wazir Nonian v. Ram Prasad Lal. 

69 I, C. 693. 

Covenant for renewal. 

■ " 8, 106— Covenant for renewal — Unde 

fined terms—Option for renewal when unenforce' 
able. 

An option to the tenant of renewal on the expiry 
of a lease according to the terms on which the 
lessor will wish to lease out in future cannot be 
enforced as tbe terms are undefined and depend 
uDon the will of the less, r, (Chatterjee and 
Richardson. JJ.) Rajani Kanta v. Yousuf ali. 

34 I. C. 92 : 21 C. W. N. 188, 

-S. \0Q—Covenant for renewal — Construc¬ 
tion. 

Covenants for renewal should as far as possi¬ 
ble be interpreted so as to make them operative 
and not futile. Where a covenant lor renewal 
does not state the terms of the renewal the new 
term will be for the same period and on ihe same 
terms as the original lease in respect of all the 
essential conditions except a« to the covenant for 
renewal iiself. 33 I C. 450 Foil, (lookerjee and 
Chatter jee. JJ.) Lani Mia v. Muhammed Easin 
Mia. 33 I. C. 448 : 20 C. W. N. 948. 

Holding over. 

-S. Holding over—Tenant from year 

to year. 

When a tenancy is from year to year, and for 
a fixed term and the tenant holds over after the 
expiry of the term, the tenancy con'inuesas a 
yearly tenancy and is determinable by six months’ 
notice termina'ing wilh the year of the lenancy. 
(Piggott.J.) Chattar Singh v. Nand Kishorb. 

26 I. C. 107 : 12 A. L. J. 1139. 

■ — 8i. 106 and 116 —Holding over—Invalid 

permanent lease by head of religious endowment 
— Position of lessee. 

Where a tenant took a lease for 10 years from 
tbe mutwalli of a mo-que wilh a covenant for 
lenewal and it was found that tbe covenant lor 
renewal was beyond the jurisdiction of the trustee* 
the lessee holding over must be deemed to be 
holding on a monthly teopney. 32 C. 123 Rel. 
{Mookerjee and Camming, JJ.) Gajendra Nath 
Dev V Moulvi Ashrap Hossain. 

27 C. W. N. 169 : 36 C. I. J. 48 : 1923 Cal. ISO 

■ S 106— Holding over—Notice to' qui^ 
homestead land —Lease for ten •years'—Holdtng 
over 

A tenant of homestead land within a town hpld- 
ing over on tbe terms of an expired ten years^ 
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TEANSFBR OF PROPERTY ACT (IV OF 1P88), ! 
8. 106—Holding over. 

lea^e is not entitled to a six-months’ notice end¬ 
ing with the end of a year of the tenancy. {FUi- 
diet and Walmsley, }}.) MonmATHA Nath 
Santra V. Peary Mohan Mukbrjbe. 

52 I. C. 180 : 25 C . W. N. 596. 

-8. Holding over—Tenancy by suf- 

fetence. 

There is no such thing as tenancy at suffer- 
ence in agricultural leases not governed by the 
T. P. Act. [MilUr and Sadasiva Aiyar, )J ) 
Ganapathi Mudali V. Venkatalakshminara- 
SAYYA. 35 I. C. 109 : (1914) M. W. N. 728. 

-Sa. 106 aod 117 —Holding ove*—Consent 

of lessor —Notice to quit. 

A lessee, wlio alter the e.xpiry of the term of 
his lease, holds over with the consent of the lessor, 
he occupies the same character as he did under 
the expired lease, and has no right to set up any 
fi'lc adverse to that of the lessor and in deroga¬ 
tion of the rights of the latter. The mere con- j 
sent of a landlord to a tenant retaining in posses- I 
sion after the expiry of the term of his lease dur¬ 
ing the pendency of liis negotiations for a fresh 
lease, does not create a contract of tenancy. 
{Jwala Prasad and Foster^ JJ.) Moore v. Ma- 
KHAN Singh. 63 I. C. 180. 

Nature of Tenancy. 

——88. 106 and Nature of tenancy — 

Holding over—Lease for one ycar^Rent payable 
by instalments—Presu*nPtion—Notice to quit — 
Period of-^Leases before Transfer of Properly 
Act. 

A lease reserved a yearly rent and the rent was 
payable according to monthly instalments. Tbe 
tenant held over for a c insiderable number of 
years after the expiry of the lease. Held^ that the 
tenancy could be presumed to be a yearly tenancy. 
20 C. VV. N. 1005, Poll. The agreement of yearly 
tenancy, \\hicli was iiMplicd from a yearly rent 
having been reserved by the Ic.aso, was a valid 
agreement. 32 Cal 123, Dist. A provision for 
enhanced rent in a lease kftcr the expiry of the 
term does not take away tlie right of the landlord 
to eject the tenant after service of notice to quit 
according to law, if the landlord did not choose to 
exercise the right to call upon the tenant to pay 
additional rent. (Chatterjee and Newbould, JJ.) 

SUNISSA biBl V. SaTYA SEBAK GhOSAL. 

33 C. W. N. 641 ; 61 I. C. 416 ; 29 C L. J. 394. 

-S. 106 —Nature of tenancy—Rent pay¬ 
able annually—Dwelling house on land. 

The mere fact that rent is expressed in a lease 
at so much a year docs not make the lease of 
land on which a dwelling house liad been built a 
yearly one. {iValmsley, /.) Biseswak Kay i* 

PiTAMBAR Nath. 61 i. c. 44* 

• 

- B. \0^—Nature of tenancy from year to 

year—Tenancy—Annual rent. 

The fact that the rent is to be paid once a 
year does not by itself make the tenancy one 
from year to year. 11 C. W. N. 1124. Kef. 
(Fletcher and Bcackcroft, JJ.) Mohbndra Nath 
MOZUMDAR V. NaGENDRA NaRAIN ROt. 

10 I. C. 911. 


TRANSFER OF PROPERTY ACT (IV OF 1688), 

S. 106—Nature of tenancy. 

-Ss. 106 and 107 —Nature of tenancy — An¬ 
nual rent reserved—Not registered. 

A lease of immoveable properly reserving an 
annual rent will be deemed to be a lease from 
month to month under S. 106 when the contract 
has not been put into writing and registered 
under S. 107. [Sanderson, C. J. and Mookerjee, 

J.) AKLU V. Emman. 44 Cal. 408 

38 I. C. 899 : 20 C. W. N. 1006, 

-8b. 106 and 107— Nature of tenancy. 

Where certain premises were rented on an un¬ 
registered lease and a yearly rental was fixed but 
the period was not mentioned and the tenant con¬ 
tinued for several years paying rent. Held, that 
tbe tenancy was for a year only and the efiect of 
holdidg over was to make it a monthly tenancy 
lerminable by 15 days' notice. The presumption 
of a yearly taking does not always arise from the 
rent being payable yearly. {Mookerjee and Walvi- 
sley, J J,) Gobinda Chandra Shah v. Dwarka 
Nath Palata. 20 C. L. J. 455 : 26 I. C. 962 : 

19 C, W. N. 489. 

—-S. 106— Nature of tenancy —Pr^SMw^- 

tion. 

The mode in which the leni is expressed to be 
leserved raises a presumption that the tenancy is 
01 a character corresponding thereto and there¬ 
fore where rent is claimed annually the presump¬ 
tion is that llie tenancy is from year to year 
whicn rule however is not of universal applic¬ 
ation. Wilkinson v. Hall 43 P, K. 728 ; 
Atherstone v. Rostock 134 Eng. Rep, 850 ; 
Wilson V. Abbot. 107 Eng. Kcp. 067, Rel. on. 
[Mookerjee and Beachcroft, JJ.) Durgi Nika- 
KiNi V. Gobekdhan Bose. 20 C, L. J 448 ; 

24 I. C. 183 : 19 C. W, H. 625. 

-S. 103— Nature of tenancy — Renting 

house at a ftxcd rate, tf creates a tenancy. 

A renting b> the lessee tor twenty years of shops 
at a fixed rent as long as the sub lessee kept them 
and paid monihly rents, creates a monthly lease. 
Where ncitner party proves the tenancy alleged, 
Court mu:)t presume the tenancy and not dismiss 
the suit for ejectment. [Shah Dtn and Scott- 
Smith, JJ.) JAMSETJl BOJA V. DUNl Chasd. 

180 P. L. K. 1913 ; 19 1. C. 493: 120 P. W. R. 1913. 

-S. 106— Nature of tenancy — Presump- 

tion—.Monthly tenancy—inference of. 

Where a tenant who onginally cama into pos¬ 
session of the demised land under an unregister¬ 
ed deed and iherctore invalid lease lur 10 years 
and continued in possession with the consent of 
the lessor paying rent at a monihly rate, the pre¬ 
sumption is that a monthly tenancy was created 
between the parlies by oral agrccmcDt, accom¬ 
panied by possession. (Spencer antf Krishnnn, 
JJ.) Manickam PiLLAi V. Kathasaui Nadar. 

(1917) M. W. N. 887 ; 43 1. C. 810 : 6 L. W. 689 : 

38 X. L. J. 664. 

-S. 106—Nafur^ of tenancy from year t$ 

year —Possession for a long pertod. 

To determine whether « tenancy is from year 
to year in any particular case the lengih of pot- 
•cssion of the tenant) the presence or absence o£ 
▼ariation in the itatc of the rent, the manner in 
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which the tenant has been dealing with the same 
and the other circumstances in the case have to 
be considered. (Abdur Rahim and Sundara 
Aiyar, JJ,) Peria Karuppan v. Annasamy Aiyar 
10 M. I. T. 185 ; (1911) 2 M.W. N. 182 : 12 l.C.l : 

21 J£. L. J 845. 

— 'S. 106— Nature of tenancy — Lease of 

■house. 

The tenancy of a house is presumed to be 
monthly in the absence of a written and register¬ 
ed lease, and is subject to S. 106 of the Act. The 
mere payment of an annual rent, does not make 
it an annual tenancy. (Jwala Prasad and Ross, 
JJ,} SuNKER Ram o. Tulshi Bhagat. 

61 I. C. 976 : 2 Pat. L. T. 178. 

——S. 106 —Nature of tenancy—No period 
specified—Whether from year to year. 

Where no term is mentioned in a lease it i 
must be regarded as a lease from year to year 
terminable upon notice by either side according , 
to law. \^Roe and Jwala Prasad, JJ.) Kailaspati 
Chauohuky V. Muneshwar Chaudhuky. 

3 Pat. L. J. 576 : 43 1. C. 965 : 4 Pat. L. W. 109. ' 

-—S. 106 —Nature of tenancy — Presump- 


TBANSFEE OF PBOPEBTY ACT (IV OF 1882) 
S. 106 — Notice to quit. ’ 

In the case of monthly tenancy ending on the 
I fifteenth day of each month a notice served at the 
I end of the month to vacate at the beginning of 
j the next month is not a valid notice, as a notice 
; to be valid should be of a period terminating with 
I the end of the month of tenancy. (Tudball and 
Sulaiman, JJ.) Seoti Bibi v. Jagannath Prasad. 

' 18 A. L. J. 154 : 67 I. C. 593 : 

2 U. P. L. B. (All ) 271. 

--S. 106— Notice to quit-^Sub-lessee — Sur¬ 
render of lease. 

When a lessee sublet it to another and then 
surrendered his lease to the lessor, the sub-lessee 
I Is not entitled to a notice to quit before ejectment 
under S. 106 of the Act. {Tudball, J.) Shvam Lal 
V. Bachchu Lal. 20 I. C. 11 ; 11 A. I. J. 951. 

- S. 106— Notice to quit— Conditional 

notice. 

A notice to a tenant that he must within fifteen 
days either execute an agreement to pay 
enhanced rent or must vacate the bouse is valid 
[Lyle, J.) juGLA V. Har Narain Singh. 

19 I. C. 768. 


Uon. 

The presumption under S. 106 does not arise if 
there is a contract to the contrary, {liobtnson, J.) 
Pazundaung Bazaar Co., Ltd. v. Gwan Chwa.s. 
9 Bur. L. I. 80 : 33 1. C. 692 : 8 L. fi. B. 351. 


Notice to quit. 

—-S, 106— Notice to quit — Service of—Joint 

tenants—Notice sent by post — Presumption, 

in the case of joint tenants service ol a notice , 
to quit upon one is prxma facie evidence that it ; 
has reacned the others 5 Esp. 196; 7 East 551, 

6 Ic. C. L. P. 367. A notice proved lo have been , 
properly directed and posted is to be presumed to 
have reached the person to whom it is directed ! 
in the ordinary course ol postal business until i 
the contrary is proved. Thai presumption would ; 
apply wuh greater force to registered letters. The > 
fact that the receipt for a registered letter is sign- 1 
€d on behalt of the addressee by a person who | 
is not proved to have been authorised in this res- | 
Dcct. is no evidence that the letter did not reach i 
the addressee. L.R. 5 H.L 561; (1870) W.N. 119 . 
Rel. {Lord Atkinson.) Harihar Banekji v. 
Ramsashi Roy. 46 Cal 458 : 45 1. A 222 : 

23 C W. N. 77 : 16 A. L J. 969 : 29 C. L. J. 117 : 

9 L *W 148 : 25 at. L T. 159 : 21 Bom 1. R. 623 ; i 

(1919J M. W. N. .471 : 48 I. C. 277 : 

1 0. P. L. B. (P. C.) 56 : 35 M. L. J. 707 (P. C.), 


__,5. lOQ^Notice to quit—Covenant to pay 

at an enhanced rate if the premises are not vacat’ 

'Vn“icV^by"hl'’undlord lo Tacate the premises 
by a Su date and in case of faiiare to pay 

■SCTe“is“no“prooTthaUhe'teL’^^^^ to pay at 

IQ^—NoUce te qui$—Period— Monthly 


-^8. 106— Notice to quit — Delivery—Wrong 

place and wrong person—Validity of lessee hold¬ 
ing over, if enabled to notice to quit. 

A notice to quit delivered at a place where the 
I lessee did not reside and to a person who was 
not the lessee is not a good notice within the 
. meaning of S. 106, A lessee holding over in 
detiance of his lessor is not entitled to notice to 
quit {Chamier, J.) Gokul Chand v. Shib 
I Charan. 13 I. C. 59 : 9 A. L. J. 674. 

-S. 106— Notice to quit—Service of notice 

—Joint tenants. 

Where in a case of joint tenants, there is a 
tender or delivery of the notice to quit to the heads 
of their respective families, the service.is suffi¬ 
cient notwithstanding ihal there is no proof of 
prior tender or delivery to each of them person¬ 
ally. The word “or” in S. 106, T. p. Act. is used 
in an alternative sense. The expression ‘‘if such 
tender or delivery is not practicable” is used with 
reference to the contingency, i.e., when service is 
effected by hxing the notice to a conspicuous part 
of the property. {Mookerjee and Chotzntr, JJ.) 
Kedar Nath SadhUkhan v, Madhu Sudan Das. 

37 C t. J.478 : 1923 Cal. 683.* 

- —Not ice to quit—Cases not within 

the Act. 

In cases not governed by the T. P. Act there is 
BO fixed period of notice and the question has to 
be decided according to the rules of justice, 
equity and good conscience A reasonable notice 
is enough. {Chatterjee and Newbeuld, JJ.) Sham- 
soonnessa Bibi v. Satta Sbbak Ghosal 

38 C. W. N. 641 : 61 I. C. 416 : 

29 G. I. J. 804. 

[See also 42 I. C. 376, 

--- ■ ” 8. lOQ—Notice to quit—Service of, 

A BOtice to quit served on Bkaden iAh. requir- 
inff the tenant to quit the land in the following 
aODth of Aiwin is sufficient. A Civil Court 


.tenancy. 
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peon who went to serve a notice upon two 
tenants, one of whom was a fardanashin 
lady and ihe other a minor boy. beat a drum, 
read the notice aloud aod attixed a copy ot the 
notice to the wall of the bouse. Tnere were 
servants present. Held, that tbe service of the 
notice was bad, the afiixing ol Ihe notice to the 
wall bein^ of no avail unless lender or delivery 
waa not practicable. {iValmsUy, J.) Biseswar 
Roy V. PiTAMBEK Nath. 51 1. C. 44. 


- 8 . 10 $—Notice to quit — Signature — 

Signed by Am^Mukhtear—Reckoning ot time. 

A notice is valid ii signed by the Am~Mukhiear 
ot the landlord. In reckoning the 15 days' time 
tDc day on which the notice is served isexcladed 
aod the day on which it expires is included. The 
notice must expire with the eod of the month of 
Ihe tei.aocv. [Mookerjee and WalmsUy, JJ.) 
GoBINOACHANDBA bHA V. DWARKA NaTH PaTTA. 

20 c. L. J. 466 : 26 I. C. 962 : 19 C. W. N. 489. 


- S. 106 — Notice to quit—Contract to the 

contrary—Provision in lease for re-entry. 

If a lease itself provioes that the landlord may ! 
at any momeot resume possession of the land on I 
pa> ment 01 compeosation to the lessee lor build¬ 
ings he may have erected thereon, a notice to 
quit under b, 106 of the T. P. Act i^eed not be 
given in order to get back Khas possession of the 
land {Fletcher and Huda, Jj.) Mondira Nath 
Chouphuki V, Radha Prosonno Gon. 

47 I. C. 19. 

I 

- S. 106 — Notice to guH—Contract as to. 

When a lessor has underihken to determine the 
lease on br, ach of ihe condition agAuist (ransler 
ol the tenancy only aiter giving him notice in 
accordance with law, the lease d >es not determine 
on iiaiisfer of the tenancy oy the lessee in the 
absence of a notice under S 106 of the T P. Act. 

A coveoaot in a lease forbidding transfer by the 
lessee is net the less eotorcibte, because the 
lessee has not translerred the whole holding but 
has resumed to himself a fr.<ction. {Lhaiierjee 
and beachcroft, JJ .) Umesh Chandra Ghosc v, 
Kala Chandra Guha. 34 1. C. 6i6. 

-—8. Notice to quit—Joint landlords. 

Notice by some of the owners determining the 
lease is sutFicient i( other co-owners have as^euted 
by conduct {Sharfuddtn and Chapman, JJ \ 
Karamat Ali V. Hanuman Das Marwari. 

34 I. C. 56 


• ’ 8. 106— Notice to qni t-^Lease before the 

Act. 

S 106 of the T.P. Act does not apply to a lease 
created before toe Act. In tbe case of such a lease 
the notice to quit must be a reasonable one. 36 C. 
927; 26 C. 761 Foil, {Richardson and Newbould, 
Jjj Dukga Nath v. Rajendra Nath. 

20 I. C. 363 ; 17 C. W. N. 1073. 

-S. 106— Notice 10 quit—Service of — Ten¬ 
der by posi-pcon — Non-acceptance. 

A nonce may be delivered at the residence to 
One of the family uf the person intended to be 
bound by it or to his servants. Where notices 
were sent bv post and the post peon went to the 
family dwelling-house of the tenants with notices 
lor all Ihe tenants and several of the latter who 
were present saw tne cover’s but refused to accept 
them. Held, that the requirements ot S. 106 had 
been lulhlled [Sharfuddin and Coxe^ JJ.) Mohin 
Chandra t>. Rui» Manmri Dasi. 

16 1. C. 213. 

-S. IPS— Notice to quit—Joint landlords. 

Notice to quit given by some of several joint 
landlords is bad. The rule is different in the 
case ot trespassers and tenants when khas pos¬ 
session is not sought for. (Caspersz and Chat terjee, 
JJ.) SUrendra Nath Roy v, Krishna ^akhi 
Dasi. 16 C. W. N. 839: 9 1. C. ilO : 

IS C. L. J. 828. 

-S. 106 —Notice to quit—Contract to the 

contrary. 


—— S 106 —Notice to quit—Notice ending 
with Bengali year—Bengali calendar — Local 
usage. 

Where a lease created after the passing of the 
T. P. Act showed that the tenancy was one from 
year to year according to the Bengali calendar, a 
six-months’ notice lerinmating with the Bengali 
year of the tenancy is in compliance with S. 106 
of ihe T. P, Act. If there is a tenancy from year 
to year according to the Bengali calendar a month 
of that year should be calculated according to 
that calendar 22 C. L. J. 74 ;22 C. L. j 75 ; 11 C. 
W. N. 1124, Dist. {Siookerjee and Hoc, J J.) Raj 
Behari Nath v. Kailas Chandra Dutt. 

30 I. C. 887 : 28 C. L. J. 78. 


- i 8.106—Nofictf to quit—Cases not within 
the year^ 

S. 106 of the T. P. Act is not applicable to a 
.wnancy which commenced prior to the Act 
Where the tenancy 18 regulated by the Bengali 
year six months' notice according to the Bengali 
year is enough. Gopinath Chong- 

DAR V. Abdul Gapar. 3q x. c. 88$ : 

88 C. L. J. 74! 


Where it was clearly stated that, after th© ex¬ 
piry of the time of leas:, the lessor, if he wanted 
Ihe lessee to quit, was to give him a week’s notice 
i and if the lessee qu<tted the premises in accor¬ 
dance wiih iho notice well and good ; otherwise 
he would be liable to pay rent at the enhanced 
ra»c entered in the notice. Held, ten days 
notice was sufficient and as lessee did not quit 
he was liable to pay rent for that month at the 
crihanccd rate it H isreasonable. {Scott-Smilh,J*\ 

I Sahib Dayal v. Dhanpat Kal 
I 1923 Lab. 881 ( 8 ). 

1 ^-.g j^)g —Notice to quit—Denial of land¬ 

lord's title—Atlornnient and payment of rent by 
lessee to lessor's assignee. 

Payment of rent by a lessee to the lessor's 
assignee and attornment to him do not amount 
to the denial of the title of a purchaser of the 
property at Court sale. Held, aiict the date of 
the ^a^d a:>signment. notice t) quit prior to and 
action in e|eciment by the said purchaser to the 
lessee is essential. {Benson and Sankatan Nair, 
JJ.\ Manivaii Hattar V. Lakshuana N.\ttama- 
karan. X5 t C. 88. 
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--S 106 —Notice to quit—Tenancy from 

year to year. 

A tenancy from year to year is terminated by a 
notice to quit. {Mittra, A 3. C.) Munuald v 
Sheiklal. 57 I. C. 311. 


--Se. 106 and Xll^Notice to quit —Co«- 

tract to the contrary—Lease ter*^inable by 
default of payment of rent—Notice to quit. 

Where the lease is terminable upjn ihe hap¬ 
pening of an event as, g.jg., a default in the pay- 
meni of rent, it cannot, in the absence of such 
event happening, be terminated by the lessee. A 
notice sent by tenant terminating the lease is 
therefore of no value in such a case. {Kanhaiya 
Lai, C.) Bisheshwar v . Chhedi Lal. 

58 I. C.109. 


■ ■8. lOQ—Notice to quit—Tenancy from 
year to year-^Holding over. 

Where a teoatit of agricultural lands continues 
to be in possession after the expiry of his lease 
with knowledge and consent of his landlord, 
then there is, by operation o! law a new tenancy 
from year to ye’^r in favour of the tenant deter¬ 
minable only by a notice under S. 106 ot the T. P. 
Act. \Das and Kulwant Sahay, 33.) STONE- 
wioG V. Kameshwar Narayan Singh. 

1923 Pat. 122 : 1933 P. 340. 

— 3 . XQQ^Noiice to quit—Tenancy by hold¬ 
ing over, 

A tenant who continues to hold over after the 
expiration of the term of lease, in defiance of 
the authority of the lessor, is not entitled to 
a notice to quit under S. 106 of the T, P. Act. 
{3wala Prasad and Foster, 33 ) Moore v. 
Makhan Singh. 68 I- c. 180. 

_S. Notice to quit—Alternative to 

pay enhanced rent—Notice invalid Effect, 
Where a landlord gives notice to quit or id the 
alternative asks for enhanced rent, and the 
notice is found to be invalid for want of proper 
oeriod, the tenancy continues and the landlord 
can neither sue in ejectment, nor ask for en- 
hanced rent. {Jwala I'rasad, J.) Farzand Ali 

MOTILAI. CHOODHRV. ^62 I. 421^. 

S. 108—iVotice to quit—Ptriod-\early 

'"where no speciOed time is fixed for the service 
ofnot'ceto quit, six months notice should be 
g ven according to English Law where con- 
'ract is on yearly tenure at yearly rent. {Atkinson 
and Man J,. //.) GaNGA S.ngh p. Cha.RUAn of 
the district Board, Patna. 

—S 10 B~ Notice to quit—Objection of jeg- 
atity of not to be raised on appeal for the first 

^ Where there is an allegation in the plaint as to 
Where cne proper notice to quit 

the service of a written'statement and 

»W.ch is not de^nied m the 

no tssue is ra ^ waived any 

notice, the deft must ^ ne 
objcciion the adeqa cv^^ 

objection caonot b P and Maegregor, J-) 

OB appeal. Juma^. 

ThB PUNJAB Motor Co. v . 


Permanent tenancy. 

-S. lOQ—Permanent tenancy—Transfer¬ 
able under. 

A permanent tenancy created before the pass¬ 
ing of the Act to which if created after iis passing 
its provisions would apply is transferable. 
{Teunon and Newbould, 33.) Madhu Mati Debi 
V. Harendra Lal Roy, 33 1. C. 602. 

-8. \0Q —Permanent tenancy—Partition 

— 3oint lessee for a term—Objection by. 

When permanent lessees in joint possession 
with other lessees sue for partition of their 
share, the latter, i e., their joint lessees, can¬ 
not object to the paitUioo on Ihe ground that the 
permanent leases were granted bv the lessor in 
excess of his poweis and are therefore liable to 
be set aside by the lessor’s reversioner. [Chatter jee 
and Richardson. 33.) Salimullah Baiuduk v. 
Provat Chandra. 43 Cal 1118: 

33 I. C. 129 : 24 C. L. J. 26. 

-Sa. 106 and 108— P^rmanen/ tenancy — 

Burden of proof—Plea of permanent tenancy— 
Structures—Compensation—Estoppel. 

Where in a suit for eviction a landlord set up 
a specific tenancy which is not proved but the 
defts. admitting that they are tenants set up a 
permanent tenancy, the burden is on the tenants 
to prove the permanent character of the tenancy. 
In the absence of such proof, the tenancy must be ^ 
deemed to be a monthly one and if the necessary ' 
notice under S. 108 of the T. P Act, has beenf 
given, the plff. must succeed. In the absence ofl 
a contract, a tenant is nut entitled to compensation! 
to permanent structures erected on the land 
unless the landlord encouraged the tenant to erect 
them. (WalltSy C.3. Oldfield and Seshagiri Aiyar, 
33.) Thavasi Ammal v Salai Ammal. 

22 M. L. T. 630 ; (l9L8i 1C. W N. 46 : 

7 L. W. 178 : 43 I C. 648 : 36 M. h. J. 281 : 

Miscellaneous. 

-8. 106 — Waiver of forfeiture. 

Acceptance of rent subsequent to forfeiture of 
a lease by an act done in contravention of the 
terms thereof will amount to a waiver. [Piggott 
3.) Chatter Singh v. Nand Kishore. ’ 

26 1. C. 107 : 12 A. L. J. 1189, 

— --Sa. 106, 111 and 116— Position of tenant 

after determination of tenancy— Damages if 
liable for. 

The position of a tenant after determination of 
the tenancy i* the same as that of a trespasser 
and he is bound to pay any rent at a fair rate by 
way of damages, not at the rate contracted for 
during the subsistence ol thetenaucy. [Banerjee 
/.) Mdnna Lal v. Buchu Lal. 23 I. C. 7. 

-8 . 106— Lease created before T. P. Act _ 

Law applicable to the transfer of. 

In a suit for possession by the landlord against 
the transferee of tenancy created before T. P, 
Act, and not created for purposes of residence 
the deft, must prove that ihe lease was transfer¬ 
able by the law as it then stood. The fact that it 
was heritable does not make it transferable in 
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TEANSFER OF PROPERTY ACT (IV OF 1882), 
S- 106—Uiscellaoeous. 

abssnce of express contract to that effect. 
{MookrrjeCy A. C. J. and Fletcher, J.) SuLiN 
Mohan Bannerjee v. Raj Krishna Ghosh. 

25 C. W R. 420 : 60 I. C. 826 : 38 C. L J. 198. 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

8. lo7. 

would be a fair rent for the admitted tenancy. 
\Chandavarkar and Batchelor, JJ,) Ram^han- 
DRA V. Tama. 36 Bom. 600 : 16 I. c 880 : 

14 Bom. L. R. 890. 


-8, 106— Lease — Construction—Absence of 

fraud or common mistake. 

In (he absence of fraud or common mistakes a 
lessee is entitled to the possession of a plot of 
land described in the lease of boundaries. [Jen¬ 
kins. C. J. and Chatlerjee, J.) Somaruddi 
Moll.\h V. Port Canning and Land Improve¬ 
ment Co.. Ltd. 13 I. C. 481 : 16 C. W. N. 225. 

' -8s. 107 and 105— Lease or license. 

Permission to build a market place on tlie land 
of defendant for rent without a lease-deed 

amounts only to a license and not to a lease and 

hence no suit for possession or injunction can lie 
against the defendant and the remedy of plaintiff, 
if any, is a suit for damages for wrongful re¬ 
vocation of license. {Tudball and Walsh, JJ.) 
Hasdeo Rai V. Dwarka Ram. 38 All. 178 : 

32 I. C. 846 : 14 A. L. J. 137. 


8 107 Term of a lease—How computed 
for purposes of reftistration. 

For purposes of registration the "term'* of a 
lease means the length of time for wliich the 
lessee is entitled to undisturbed possession provi¬ 
ded he himself fuldls all the stipulated conditions 
[Ryves and Piigott. JJ.) (Hunshi Lae r. Gopi 
Ballabhe. 86 All. 176 : 22 I. C. 983 : 

12 A. L. J. 219. 


S. 


• 107 —Lease for more than a year 
Unregistered—Oral evidence—Admission 
relationship — Estoppel — Compensation. 

A's interest in certain saltpans was leased 
B. for three years at Rs. 500 a year during A 
minority by her guardian and co-sharer, wl 
owned ilie remaining two-third share. On allaii 
ing majority A. leased her share for two yea 
more to B. on a rental of Ks. 1.000 a year. i 
sued B. to recover the rent of the last two vcai 
at the rate of Rs. 1.000 a year and Rs. 6.53 as rci 
due on the previous lease. The rent deed w; 
aot registered but B. admittlcd A’s ownership < 
toe saltpans and also his tenancy under her an 
her co-sharer. Held, that A. could not be allov^ 
ed to rely on the lease set up by lier, as it 
unregistered; nor could she be alh>wed to giv 
oral evidence of that lease. 33 B. 610. As t 
admitted A‘i ownership and (hat ho was h< 
tenant proof of the relation of landlord an 
tenant became unnecessary, the admission ol I 
acting as an estoppel to the production of an 

evidence contradicting the admission. 5 B H 

and recovcr the money as for us 

and occupation for the tvvu years of the tenanc 

and as the amount claimed by her was ik 

r f "he wa, entitled to i 

The lease o( a saltpan is not illegal merely bi 

cause the sanction of ihc Collector of 

Keyenuo has not bean obtained thereto. 

Batchelor. y.-HeceipIs for rent granted bv 

landlord are admissible in evidence, not 

proving the terms of the contract of lettine I 

as proving from the conduct of Ihc parties wl 


-S. w—Transfer of property—Agreement 

for—Delivery of possession—Effect of. 

Where in pursuance of an agreement to transfer 
property ihe intended transferee has taken pos- 
siession though the requisite legal documents 
have riot been executed and registered, the 
position is Ihe same as ifthe documents bad beeo 
executed, subject to the proviso that specific 
performance can be obtained between parties to 
the agreement in the same Court and at the same 
time as the subsequent legal question falls to be 
determined, 21 Ch, D 9; (1892» 2 Q B. 255, 31 C. 
L. J. 75 Rel. [Mookeriee and Cumming, JJ,) 
Gajrndra Nath Dey v. Moulvi Abhrap 
Hossain. 36 C. L. J. 48 : 27 C. "W. N. 169 ; 

1028 Cal. 130. 

-8- 107 —Registration — Yearly tenancy. 

After the passing of the Act, there can be no 
tenancy reserving a yearly rent without a regis¬ 
tered instrument. [Chatlerjec and Panton, JJ.) 
Sari Saradamayi Devi v. Sailabaea Dasi. 

59 I. C. 788. 

—-S. 107— I'erbal c*'eation of tenancy at 

Will —Evidence leases other than those coming 
under Is/ para, of S. 107 of T. P, Act. 

There can be a verbal creation ol a tenancy at 
will, and oral evidence is admissible in proof of 
leases other than those coming under the first 
paragraph of S 107, T. P. Act. S. 107 merely 
lays down that a lease of the moveable property 
in the specified lease mentioned in the section 
can be made only by a registered instrument not 
that a lease of immoveable property can be made 
only by a registered instrument. The fact that 
the rent is reserved at a certain amount a year 
does not by itself conclusively show that the 
ten.-incy is one from year to year, 20 C. L. J 448 ; 
20 C. L. J. 455 Foil. [Sanderson, C. J, and 
Hookerjee, J.) SaRAT ChaNDRA Dutta v. Dadab 
Chandra Goswami. 44 cal. 914 : 

21 C. W. N. 206 1 87 I.C. 966 : 97 C. L. J. 198. 


-S. 107 —Lease registered — Son-paynunt 

of consideration—Effect of. 

Where it is found that though a lease deed was 
executed, there was wo payment of consideration 
no delivery ot possession and no delivery of Ihe 
lease deed itself, the transaction of lease is not 
complete and no title passes. [D. Chalteriee and 
Hutlick, JJ.) Nilmoni Bbhara v, KUkuna Bbwa. 

80 1. C. 9X0. 


S. 107 —Tenancy for one year coupled 
with covenant to renew. 

A tenancy for one year coupled with an agree¬ 
ment to renew it from year to year cannot be 
created except by a registered instrument. 
[Mookerjee and Walmsley, JJ.) GOBINDA 
Chandra Dwarka Nath. 20 C I. J. 456 : 

26 I C, 902 : 19 C. W. K, 489 . 


f*- aad 116 —Oral least tor one vwr 
followtdoy suecessive leases for one year each. 
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TRANSFSB OF FBOFEBTT ACT (lY OF 1882), 
S. 107. 


TBAKSFBB of FBOFBBTY act (IY of 1882). 
S. 107. 


Successive leases for one year each to a per* 
son already in possession under an oral lease for 
one year are quite different fronn leases from i 
year to year, as the former are terminable with* j 
out notice and are not registrable, while the ' 
latter are terminable only by 6 months’ notice | 
and are registrable. {Coxe and Chatterjee, 77.) 
Pakira Mathon V. Liakut Hussain. 

23 I.C. 318 : 18 C. W. N. 858. 


—:-S. 107 —Verbal lean for one year—Rf 

lationship of landlord and tenant. 

S. 107 of the Act docs not prevent the creation 
of a verbal lease for one vear by the lessor giving 
possession to, and accepting rent from the lessee 
for that year. A verbal lease for more than one 
year is valid for one year if it is accompanied by 
delivery of possession. (Chalterjee and Waltnsiey, 
77,) Mohammed Mossa v. Jagnanda Singh. 

20 I. C. 715. 

-Si. 107, 110 and llQ^Leisee under 

unregistered lease for 15 years—Payment of rent 
—Effect of. 

The position of a lessee, under an unregistcrad 
lease for 15 years, who continued in occupation 
upon payment of rent, is not higher than that of a 
lessee for one year who held over at (he end of 
the year. *' An agreement to the contrarv’' 
within S. 110 is an agreement referring to the 
terms of the tenancy. It may be expressed 
or implied. An agreement to hold ov#r from 
year to year is an agreement to lease from year 
to year and must be created by a registered 
instrument. Acceptance of rent for a quarter, 
does not imply a promise to allow the tenant to 
stay for the whole year. [Mookerjee and 
Beachr.rofi, 77.) Matilal v. Darjeeling 
MUNICIPAUTV. 18 I. C. 844 : 17 C. L- J. 167. 


__107 —Regisiration Act, I of 1877, S. 3 

^Registered Kabuliyat —Lease—Mistake—Ap~ 

Kabuliyat executed by the lessee 

and accepted by the lessor operates as a lease 

under S. 107 and the fact of the inclusion of lands 

not belonging to their lessor would not make it 

vnid if there was no fraud or misrepresentation. 

'There could be an apportionment of rent for the 

remaining lands. 8 I. C. 668 Foil. ; 2 1C. 994. 

Dist Chatter jee and N. Chatterfee, 77.) Rai 

Mr*Ni Dasi V. Mathura Mohan. 

MoNl UASI V. ^ ^ ^ ^ ^ J ggg ^ 

14 I. C. 640 : 89 Oil. 1016. 

^ Q Permanent lease prior to the Act. 

Before 'the T. P. Act, for the ejecation oi a 
oerroanent leaie. the eaecotion of a patta wa, 
not necessary and the acceptance of a 
was sufficient. (Mookerjee and Coxe, JJ.) Akram 
At-. V. Duroa PaaaANNA Roy.^^ ^ ^ ^ 

_ IQl—UnregisUred lease — Cannot 

An^'^unVeiuter'^d "deed of 'leatr/ornpulsorily 

yegttrare/is not ad^ 

can it be admitted .n eT.denw w p 
and character of 

waf "erfor a term of years. Any attempt to 


prove the terms of the lease by oral evidence 
would be excluded. 63 I C. 90 followed. {Broad’ 
way and Abdul Qadir, JJ.) Lala Mon Sagar 
V, Dhanna Mal. 29 P. W. B 1922 : 

1922 lab. 329. 

-8. 107— Registration — Lease for an 

indefinite period. 

Only a lease for more than a year or from year 
to year in express terms is compulsorily reg'stra- 
ble. A lease for an indefinite period which 
could be terminated by either paily at the end 
of any month need not be registered. {Johnstone 
and Le Rossignol, JJ.) Umar Baksh v Baldeo 
Singh. 97 P. E. 19l6 : 82 I. C. 35 : 

193 P. W. R. 1915, 

■-S. 107— Unregistered lease,, if admissible 

to prove character of possession. 

A n unregistered lease for less than a year can 
be admitted in evidence fer provirg that the 
occupation of the leased premises was permissive 
and not adverse. S. 4 of the T. P. Act would 
not make S. 107 part of S. 17 of the Registration 
Act so as to make a lease for less than one year 
compulsorily registrable if it is to be used as 
evidence of the permissive character of the 
lessee’s possession. {Wallis, C. J, Ailing and 
Krishnan, JJ.) Rama Sahu v. Gowro Ratho. 

29 K. L. T. 10 : 12 L W 649 : 

(1920) M. W. N. 711 : 69 1. C. 360 : 

44 H. 66 : 89 M. L, J. 639 (F. B.). 

-8. 107— Lease for planting casuarina 

trees — Registration. 

A lease for planting casuarina trees is not one 
for an agricultural purpose and must be in 
writing and reg stered. [beshagiri Aiyar and 
Kumaraswarni bastfi, JJ.) Devarova Naicken 
V. Ammani Ammal. 34 I. C. 639 : 3 L. W. 319. 

4 

-8, 107— Applicability — Mulgeni lease — 

Assertion of rights— Registration. 

Where deft, has been asserting mw/gent rights 
for ^0 years as against the mulgar, the proper 
inference is that he has such riguts, The Act is 
inapplicable to mulguni leases and registration is 
unnecessary. {Ayling and Tyabjt, JJ.) Raghava* 
CHARULU V. Secretary of State. 

28 I. C. 599 : (1916) M. W. N. 271. 

—---8. 107— Instrument signed by the lessee 

alone—Sufficient to show the relation of lessee and 
lessor—Suit after eaptry of lease term. 

An instrument in favour of the lessor and signed 
by the lessee, is sufficient to constitute a relation 
of lessee and lessor and a registered deed signed 
by the lessor not necessary. A suit for posses¬ 
sion by lessee is iraintainable even after the term 
of lease has expired. {Sadastva AJyar and 
Spencer, JJ.) Kantipudi Somayya v. Khatya 
Bkgam Saheba. 34 I.C, 784 (l) ; i L.W. 236. 

-8. 107— Lease fer life — Registration. 

A lease for life can only be by a registered 
instrument. {Jwala Prasad, J.) Wazir Nonian 
V, Ram Prasad Lal. 69 I. C 893. 

---—i. 101—Court has no power to reduce 

of interest under a leasia 
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TBANSFEB OF FBOPEBTY AOT (IV OF tSSB), 
S. 108—Covenant for quiet enjoyment. 


It is not within tha jurisdiction of a Court to 
reduce tOe stipulate > rate of interest payable on 
non-payinent of rent under a lease governed by 
the Transfer of Property Act. (Das, /.) Syed 
Sahid Hussain v Babu Jag Mohan Lal. 

2 Pat. L. T. 276. 

- 8s. 107 and lOS^Unrtgistered—Specifto 

performance- -Agreement to lease. 

Though an agreement to lease for 3 years 
whiJh cguht to be registered is not regislered, 
a Suit lor speci6c perlormance is maintainable. 
{Robinson, J.) Pazandaung Bazar Co., Ltd. v, 
Gwan Chavan. » Bar. L. T. 60 : 82 I. C. 692 : 

8 L. B. B. 351. 

-8. 107— Lease from month to month — Re¬ 
gistration. 

Since the passing ot the Act VI of 1904. a lease 
of immoveable property from month to month is 
invalid unless it is registered. {Fwomey, J.) T. E. 
0»LKARY n. Maung O.N Gains. 11 I.c. 868: 

4 Bur. L. T. 197. 

S. 107— Oral lease of house—Possession 
not delivered. 

An oral lease of a house not accompanied by de¬ 
livery of possession is invalid. (Ttoomey, J.) 
Kakam Chand V. Hurdial. 11 1. C 849; 

4 Bur. L. T. 181. 


-8. 108. 

Accession. 

Applicability. 

Coveoaot for quiet enjoyment. 
Disclosure of defect. 

Duty to give possession to lease. 

Duty to surrender possession to lessor. 
Payment of rent. 

Property rendered unfit. 

Bemova) of superstructure. 

Bemoval of trees. 

Bepairs. 

Transfer of interest. 

Waste. 

Miscellaneous. 

Accession. 


8. 108 (d)— Accession—Encroachmenl I 
lesste^hnures for lessor. 

The benefit of an encroachment by a lessee o 
a neighbour’s land enures for the benetit of 

lessor. The principle of S. 108 (4) of the T 
Act IS applicable to cases not coming within’ 

Act. (Har/tto/i and Ormond, Jj.) Sit Yin v. Tl 

29 I. C. 872: 8 L, B. R. 


Applioability. 

-—-—8 108 {))~AppUcabtlity~Tenancy ere 
ino prtsiirtg of that Act. 

Sharfuddm, JJ.) Umakanta r. Kashiram. 

as I. c. 


Uasc~Jab.lul 

s. lOdjj) does not touch the case of the as' 
nee of Ihe lesec. 37 C 683, Ref. iStethen^ 
Richardson, JJ.) Ram Dhan v. Sharup Chend 

18 L C.479: lY 0. W. N. J 


' '’ 8 108 (b)— Applicability — Crown grants. 

Though T. P. Act does not apply to. Crown 
grants, the principles laid down in S. 108 (bj may 
be referred to for construing them regaiding the 
natuie of (he ordinary covenants by which the 
lessors and Ihe lessees are bound. (Couifs Trof* 
ter and Srinivasa Aiyangar, JJ.) Spcy. op State 
V . Fammaraya Venkayya 40 Mad. 910* 

19 M L. T. 318: 8 L. W. 448: 

(1916) 1 M. W. N. 842: 86 I. C, 254: 

30 M. L. J. 676. 

-—S. 108 (c)—/l^^/*ca6i7t7y— Agricultural 

leases, 

j S. 108, T. P. Act, can be applied to agricultural 
leases as embodying the principles of justice, 
equity and good C3n'^cicnce. 25 B 269. Foil. (IVhl- 
lis, O.C.l. and Seshagiri Aiyar,J.) Srinivasa Ai- 
YENGAR V . Rangasami. 26 I. C. 812: 1 L. W. 866. 

See also 40 I. C. 690. 

Aleo (1914) M. W N. 160 : 26 M. L. J. 160 : 

22 I. C. 615 : 15 M. L. T. 160. 

Also 88 Bom. 716:16 Bom. L. B. 693 : 

98 1. C. 140 : 

Alio 14 N. L. B. 188: 48 I. C 970. 

Also 33 Mad. 263: 6 I. C. 487 : 7 M. L. T. 831. 

Also 88 Mad. 499: 7 M. I, X. 119 : 

6 I. C. 489: (1910, M. W. N. JIJ81 and 280. 

Covenant for quiet enjoyment. 

■8. (c)—Covenant for quist enjoyment 

—Extent of lessor's liability—Persons olatmtng 
under lessor—Meaning of — Interruption by fr<s- 
passer. 

S. 108, cl. (c) of the T. P. Act secures for the 
lessee the benefit of an unqualified covenant for 
quiet enj )ymeiit. A qualified covenant for quiet 
enjoyment protects ihe lessee against interrup- 
tifin by the lessor, his heirs and as>igos, or any 
other person claiming by or under him. them or 
any of them, whereas an unqualified covenant 
protects the le>see against interruption by the 
lessor, his heirs and assigns or by any other per¬ 
son or persons whomsoever. The coveaant, im the 
unqualified form covers the case of interruption 
by the superior Uiidlordor other person claiming 
title paramount, exercising a pow^r ol re'Cntry. 
or otherwise dispossessing the lessee. But even 
such a covenant does not include.a case of distur¬ 
bance by persons having no lawtul title ot right 
of re-entry; for against them the lessee has his 
proper remedy and d'les not require a covenant 
nor can he on account of being evicted by such 
person, be relieved of his liability to pay rent. 
Like the express covenant the implied covenant 
protects the lessee against all disturbance by the 
lessor whether lawful or not, save under a right ot 
re-entry, but, as against other persons, it protects 
the lessee only against lawful disturbance. Pot 
the purpoees of this rule the expression "person 
claiming under the lessor” means a person claim¬ 
ing under him the right to do the act complain¬ 
ed of, so that if a lessor parts with the pioperty 
or any adjoining property to a third person, and 
that person is in a position to rightfully claim un¬ 
der his title from the lessor, that he is authorised 
to do those acts, tbe lessor will be responsible. 
(1906) 1 K. B. 155 Rel. If this interpretation were 
not adopted, the lessor would be responsible fOr 
all interruptions by any person claiming tide 
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TRANSFER OF PROPERTY ACT (iv OF 1882). 
S.. 108—Baty to surrender possession to lessor. 


through him. whether assignee or under-tenant, 
however w Iful or negligent the interruption. 
{Moo^ierice and Chotzner, JJ.) Nowrang Singh 
V. Janakdan Kishor Lal Singh Deo. 50 C. 68: 
36 C. B. J. 28: 27 C. W, N. 71 ; 1923 C. 41. 


-S. IQZ—Covenant for quiet enjoyment. 

Where the defendants in a suit for rent are es¬ 
topped from denying the plff/s right to lease the 
land to them by reason of the fact that the latter 
had let the n into possession, the latter, in his 
turn is bound to secure to the defendant quiet en¬ 
joyment of the demised property. The relation¬ 
ship o( landlord and tenant implies such an un¬ 
dertaking which would include also the protec¬ 
tion of tne tenant from disturbance by strangers 
claiming by paramount title. Where such stran¬ 
ger sues the defendant for a declaration of his 
title to the property, and the plaintitf sues the 
defendants for rent, the defendants are entitled to 
refuse to pay rent unless the plrf proves his abi¬ 
lity to secure quiet enjoyment to the defendants 
of iha dauHsed property. {Sande^'son, C. J. and 
Richardson, J^) Ram Chandra Chatterje v. Pr- 
AMATHA Nath. 63 I. C. 764. 


■ —■a. 108 (c)— Covenant for quiet enjoy- 
ment~^"lnUrruption'\ meaning of. 

The wjfd “interruption” in S. 11)8 (c) includes 
disturbance of possession by a person with a 
paramount title. Tne clause protects the lessee 
from any interruption and when it is caused by 
the paramount owner, the lessor is bound to re¬ 
move the interruption or otherwise indemnify the 
lesse'^s. A widow took possession of her hus¬ 
band’s estate and granted a lease to plff. on re¬ 
ceipt of salam. The plff. was dispossessed by 
her husband’s brother as the rightful owner, Held^ 
that the widow was liable for damages under 
cl. (6) of S. 108. (Chatterjee and Walmsley, JJ.) 

Maktar Ahmad v. Sundar Koer. 

19 1. C. 815: 17 C. W. N. 960 

• 

_8. 108 {e)—Covenant for quiet enjoy¬ 
ment-interruption caused by 

If a lessee interruotdd in his enjoyment by 
the paramount owner himself, he must either re¬ 
move the obitruciion or indemnify the lessee. 
Deft., owner of bungas round the Golden Tern* 
ole at Tern Taran leased one bunga to a Halwat 
who was obstructed from using it by manager of 
the Temple. Held, the deft, must indemnify the 
Halitai. {Scott-Smith, /.) Dharma ^arain v. 
Labh Singh. 

_8. 103 (e)—Covenant for quiet enjoy- 

ment—Disturbance by trespasser. 

A covenant for quiet enjoyment ^tween the 
lessor and the lessee does not extend to a dl^tur 

-S'” Er J' 

_S. 108 {c)—Covenant for quiet enjoy 

.1. co»dioo. Id. »d '■«»;«“ni “ 

holding without interruption. The tenant alter 

D—VOL. IV 130 


paying rent may claim damages for breach of co¬ 
venant for quiet enjoyment. In cases of construc¬ 
tive eviction, the tenant enjoys immunity from the 
payment of rent until ihe landlord again permits 
him to have quiet enjoyment. [Benson and Sun- 
dara Aiyar, JJ.) Meenakshi Sundara Nachiar 
V. Chidambaram Chettiar. 12 M. L. T. 124: 
15 I. C. 711: (1912) M. W.N. 813 ; 23 M. L. J. 119. 

Disclosure of Defect. 

—8. 108 (aj —Disclosure of defect—Defect 
in title. 

The words “ material defect in the property 
with reference to its intended use ” in clause 
(a) have reference to the nature and condition 
of the property demised and a defect in the 
lessor's title does not fall within ihe meaning of 
iho words. [Chatterjee and Walmsley, JJ.) 
Maktar Ahmbd v. Sundar Koer. 

19 I. C. Bid : 17 C. W. N. 960. 

Duty to give possession to lessee. 

-■ S. 108 (1)— Duly to give possession to 
lessee—Possession by lessee before execution of 
deed. 

When in pursuance of an agreement for a 
lease the intended lessee takes possession before 
the execution of the lease deed the pf)sition is the 
same as if the deed had been executed provided 
specific performance can be obtained between the 
same parties in the same Court at the same time 
as the subsequent legal position fails to be deter¬ 
mined. [Mookerjee and Teunon, JJ.) Bbpin 
Bbhaki V. Tinkowari. 18 C. L. J 271 : 

9 I. C. 874 : 15 C. W. N. 976. 

-S. 108 (6)— Duty to give possession to 

lessee—Notice to tenants if sufficient. 

A lessor is bound to put the lessee in posses¬ 
sion of the property leased , notice to tenants 
would amount to delivery of possession only 
when the transferor himself is in possession and 
has possession to give and not when he is himsel f 
out of possession. [Scott-Smith^ J.) Abdur 
Karim v. Upper India Bank. 

96 P. W. R 1917 : 110 P. L. R. 1917 : 

40 I. C.684 : 19 P. R. 1918. 

-8. 108 {c)—Dufy to give possession to 

lessee^Breach of— Remedy of lessee — Prior 
lease. 

When a prior lessee is in possession and refuses 
to vacate the premises, a subsequent lessee cannot 
sne him in ejectment. He ought to sue the lessor 
and get back his money together with reasonable 
interest. {Lyle, A, J. C.) Ibad Ullah Khan i;. 
Ram Charan Sah. 63 I C. 140 : 6 0. L. J. 378. 

•——"8. 108 (b)— Duty to give possession to 
lessee. 

Delivery of possession by the lessor is a con¬ 
dition necessary for a suit for rent. {Jwala 
Prasad and Adami, JJ.) Udhab Chandra 
Singh v. Narain. 58 j q. 

Doty to forrender potseision to lessor. 

——^S. Iu8— Duty to surrender possession to 
lessor—Damages for holding over. 

The landlord can claim special damages where 
a tenant holds over, either for breach of contract 
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to yield possession or for poneession. English 
Law considered. {Page. J.) Sundpsmull t. 
Ladhl’Ram Kaluram. 60 CnI. 667 : 1024 C. 240. 

-8. 108, cl. (q)— Duiv to surrender posseS’ 

Sion lo lessor--’Lessor's right foreclosed—Mort- 
gagee not hound to surrender possession. 

A lessor whose right have been foreclosed, 
has. on Ihe expiry of the lease, no right to eject 
or redeem the lessee who has redeemed the 
mortgagee from the lessor for his own benefit. 
\Mitira, A. J. C.) (jUF.am Nabi v. Kanhai Singh. 

69 I. C. 611 : 16 N. L R. ItO. 

PsymeDt of rent. 

---S. 108 {'\) —Payment of rent—Co-sharer 

tenants—Liability to Pay entire rent—Burden of 
proof—Agricultural leases it covered. 

The principle of S. 108. cl. (j). applies to 
agricultural leases. The liability of co-s!iarcr 
tenants in a holding to pay rent to the landlord 
is joint and several and ths burdc* of proving 
that the landlord, by his conduct, treated each 
fractional sharer as liable only for a proporti<*n- 
ate share ot the rent lies on tlic party flead- 
ing it. The release of one or more joint obliges 
of his or their liability in one year cannot affect 
their joint and several liability for the rents of 
the subssqueot years unless there has bcea a! 
contract to that effect. [*^adasioia Aiyat and Burn. 
jJ) Penumbtsa Bapiraju V Gopisetti 
Narayanaswami Naidu. 40 I. C. 690- 

--S. 108 (1)— Payment of rent — Tenant 

holding over—Liability of. 

A tenant he Idiog over is liable to pay for use 
and occupation. Tenancy from year to year can 
be inferred from fact of payment of rent by the 
tenant and its receipt by landlord, the annual 
rent being ascertained from the amount paid and 
received. (.S\7d<i5/va Aiyar and Moore. JJ.) I 
Govindaswaiiy V. Ramaswawy Aiyar 

8 L. W. 408 : 30 M. L. J. 492 
84 I, C. 6 : U916} 2 U. W. N. 72 

s 

-S. 108— Payment of rent — Possession to 

lessee. 

The right of the lessor to claim premium 
from the lessee does not depend upon the iormcr’s 
delivery ot possession to the latter, but the Court 
should pass a conditional decree, the payment of 
premium and possession of land depending upon 
each other. 27 M. 28 ; 21 M. L. J. 230. Foil. 
[Benson and Sundara Aiyar. JJ.) Kamanathan 
V. ViHRA Nagappa. (1911) 1 M. W. N 825 : 

10 I. C. 392 : 9 M. L. T. 610 

■- X0$—Payment of rout—Mortgagee of 

stock in a shop—Liability to pay rent—Privity of 
contract. 

The morlgsgee of the stock in trade of a shop 
took pf^ssession of the stock, received the incom¬ 
ings and paid outgoings of the busincsi carried 
I* t^ I ^ mort^a gors. Held, he cannot be held 
liable foi any rent of the premises since there 
was no contract between the landlord and the 
mortgagee regarding payment of rent and since 
the moi igage being only of goods and not of the 
kage of the rooms, the morlgagee did not acquire 


TRANSFER OF PROPERTY ACT (IV OF 1882). 

S. 108—Removal of snperitruotnra. 

any interest in the rooms. [Fox, C. J.) BaNsilal 
V. Mahomed Ebrahim. • Bur. L. T. 163 : 

30 I. C. 676 : 8 t. B. R. 164. 

Property rendered unfit. 

-Si. 108 and lOfi —Property rendered unfit 

by fire— Notice avoids the lease. 

Notice under S, 106 has nothing to do with a 
notice under S. 108 which does not require any 
length of time for its operation ; hence where 
the leasehold property was destroyed by fire and 
Ihe lessee avoided the lease bv notice under 
S. 108 the lease became void ipso facto or serving 
of notice. tPUichrr and Teunon, JJ.) DavOda 
Coal Co. v. Hurmook Mapwari. 

31 1. C 697 : 19 C. W. N. 1019. 

-Ss- 108 ie\ and 117 — Property'' rendered 

unfit— Flood—Abatement of tent — Agricultural 
holding flooded by sea-water. 

In the case of agricultural tenancies the tenant 
is cnt'ticd to proportionate abatement of rent 
where a portion of the land demised is inundated 
bv sra water and consequently becomes unfit for 
cultivation. 22 C. L. 1. 669. Foil. ; 35 Bom 333 ; 
23 Bom 15, Not foil. (Sesfiog iri Aiyar and Burn, 
JJ ) SUBRAUANIA PATTAHAN V. KATTAMRATH 

Raua. 48 Mad 182 ; 37 M. L J. 664 r 

26 M. L. T. 266 : fl990) M. W. N- 168 r 

63 I. C. 397 ; 10 L. W. 367. 

Removal of inperitmcture. 

—-■ ■ ■ 8, 108 (hi— Removal of superstructure — 
Court’s power to grant time. 

Where the terms of a tenancy expressly exclude 
compensation on eviction the Court can. apart 
from S. 108 (/i), on equitable grounds allow a 
reasonable time for the removal of the buildings 
constructed by the tenant. [Phillips and O^gers, 
JJ.) Tirumalpad Rajah v. Noor Mahomed 

14 L W 808 :41 M. L J 266 : 

66 I. C. 48 : (1921) M. W. N. 677. 

-8- 108 (h)— Removal of superstructure — 

Least invalid — Fraud. 

A leisce is oot entiiled to any compensation 
for any improvements made by him when the 
Icaie is found to be invalid except in the case 
of fraud ; but he ii entitled to remove any 
superstructure erected by him [Trotter and 
Seshagiri Aiyar, JJ,\ Govindaswamy v. Ethiraj- 
ammal. 34 1. C. 1 : (1916) 1 M. W. H. 180. 

-1.108 (hi— Removal of superstructure— 

Compensation— Right of tenant to remove 

Per IThite, C.J. and Miller, J. [Sankaran Naif. 
J. contra). Under the common law of India, on the 
determination of a lease, the option is with the les¬ 
sor either to take the building erected by the ten¬ 
ant on paying compensation or if he is unwilling 
to do so to allow the tenant to remove them. Apart 
(rom estoppel or contract the tenant has no right 
to demand compensation for buildings erected by 
him. Nor can he remove the buildings left by 
him on the premises when he quits them whether 
these buildings were erected with the landlord's 
consent or not [White, C. J., Miller ami 
Sankaran Natr, JJ.) Angammal v, Malik Maha 
“ED 88 Mad. 710 : 14 K. L. T. 4U : 

(1918) H. W. N. 974 : 91 I. C. 318 : 

. 25 M L. J, 683. 

[Oa appeal from ll I. c, 743: 21 M. L, J. 621]. 


2069 


CIVIL DIGEST, 1911—1923. 2070 


TBANSFEE OF PBOFEETY ACT (IV OF 1882). 
S. 108 (h)—Bemoyal of superstructuro. 


TEANSFEB OF PBOPEHTY ACT (IV OF 1882) 
S. 108—Transfer of Interest. ' 


- S. 101 (h )—Removal of superstructure. 

Per WhilOt C. J. —Under both the common law 
of the land and S. 108 (A) of the T. P. Act. which 
contains the same provisions as the old law, on 
the point, a lessee is not entitled to remove or 
claim compensation for a structure raised by him 
during tbe time of the lease, unless the lessor is 
estopped from contesting such right. Per San- 
karan Naif, J,~S. 108 (A) of the T. P. Act 
is only an enabling provision, a tenant had 
under the law previous to the passing of the Act. 
a right to ramov* and claim compensation for an 
erection during a lease and this rule remains 
untouched by S 108 (A) of the T, P. Act, which 
gives a tenant right to remove or claim compen¬ 
sation for an erection during a lease unless there 
is local usage or contract to the contrary, which 
special facts must bo proved by the lessor. 
(WhiiSf C. J. and Sankaran Nair, J.\ Angammal 
V . Malik Mahomed Saeed Aslamis Sahib. 

10 M. L. T. 198 : 11 I. C. 745 (2) ; 21 M. L. J. 891. 

BemoTal of trees. 


-S. 108 (h) and (i) — Removal #/ trees — 

Permanent tenancy. 

A permanent tenant who has planted trees on 
his land has the right of cutting down and making 
use of them. The principle has found legislative 
sanction in S. 108, cl. (A) of the T. P. Act. (Bea¬ 
man and Hayward, JJ.) Sitabai v, Sambhu. 

38 Bom. 716 : 28 I. C. 140 : 

16 Bom. L. E. 695 . 

_S. 108 (h)—Removal of trees-Lessees, 

whether can cut trees* 

Though a tnulieni tenant in South Casara 
cannot cut trees existing at the date ot the grant, 
a lessee can remove trees planted by him after 
the commencement of the lease and trees and 
plants of spontaneous growth, provided he res¬ 
tores the land in status quo ante at the end of his 
lease. 24 M. 47 (F. 6 .). Ref. [Spencer and 
Kumaraswami Sastri, JJ.) KRishnacharya 
Authakki 18 M. I. T. 218 : (1915) M. W. N. 726 : 

AUTHAKKI. «. ^ ^ ^ ^ J 

S. 108 (h) with S. in-Removal of trees 


—Rights of tenant — English law 

Though i. 108 (h) of the T. P. Act does not by 
reason of S. 117 of the same Act apply to an 
arrio"jtur,il lease, it lay. <1°*” “ 
which does apply in the ,aw o' 

custom to the contrary. 

fixture has no application to this country . It is 

wrong to hold that apart from 

tenant has -o right tn cut 

his bolding. [Uunteis, a. j- ^ > 

RUKMANGAD SlNGH. ^ 

f 108 (h)—Removal of trees Compensa 
''A^tfnanf Thould “be'lwLded'*^ 

^ « tns ihS for the trees planted by him dur- 

-.l^eVnanU’ wit. .he l-diord.-o^ledge. 

^Shau,. J.) M'jjB. B. (1914) II. 11. 

Bapaira. 

8. 10*-l?<^n,rs-D«'y «f 

-Neglect-^Effect. 


None of the clauses of S. 108. T. P, Act, entities 
lessee to call upon the lessor to repair the pro¬ 
perty. In fact unless there is a contract to the 
contrary the lessor is not necessarily bound to 
make any repairs whatever. Even if the lessor 
was under an obligation to effect the repairs and 
failed to comply with the request of the lessee the 
lessee is not entitled to terminate the tenancy. 
Under S. 108 he could remedy the breach him¬ 
self after giving a reasonable noiice lo the lessor 
and to recover the amount expended by him to¬ 
gether with interest either by deducing it from 
the rent or otherwise. [Mookerjee and Chotzner, 
JJ.) Bijoi Chandra Singh v. Howrah Amta 
Light Railway Co., Ltd. 

38 C. L. J. 177 : 1923 Cal. 524. 
Transfer of Interest. 

—- 8 . 108 (ji— Transfer af interest — Occu¬ 

pier of a house in abadi qussaban. 

The rights of an occupier of a house in Abadi 
qussaban in Mohalta Atala are those of a lessee 
holding under a building lease, and in the ab¬ 
sence of evidence lo the contrary are transferable 
(Chamier and Piggott, JJ.) Abdul Haq v. Datti 
Lal. 87 All. 144 : 26 I. C. 446 : 13 A. L. J. 168. 

-8. 108 [X)—Transfer of interest — Lia¬ 
bility to pay rent. 

A lessee who transfers hie interest in a portion 
of the property leased does not thereby escape 
liability to pay rent to the landlord under (he 
term and covenant contained in the lease. 22 C. 
494, ; 22 C. 494, Ref. (Ghose, J.) Manmathanath 
Chukbrbutty V. Balaichandra Bag. 

1924 Cai. 369. 

-8. 108 (j)— Transfer of interest — Usage 

against—Noakali Dt.—Lease for erection of 
houses. 

In the District of Noakali and its neighbour¬ 
hood there is no local usage or custom prohibit¬ 
ing the transfer of an Osat raiyati holding grant¬ 
ed for the purpose of erecting houses without the 
landlord’s consent, [Pletcher and Cuming, JJ.) 
Srimati Hemaprova Mozumdar V. Debendra- 
nath. 611 . c. 958. 

-S. 108 {'}) —Transfer of interest—Liabi¬ 
lity of original lessee for rent. 

Under S. 108, cl. (j) of thelAct, the liability of 
a lessee to pay rent continues even after he has 
parted with his interest in the lease, and it is 
no answer to a suit for rent that a transferee 
from the lease is willing to pay the rent. (Flet¬ 
cher and Huda, JJ.) Akrumani v. Madhab 
Chandra. 47 I. C. 800. 

- 8.108 ())—Transfer of interest—Home¬ 
stead, if transferable. 

The interest of a lessee of a homestead is tran s- 
ferable under the Act. But it will not be so 
transferable if it was not in existence prior to the 
coming into operation of the Act. (Fletcher 
and Smither, JJ.) Mohendra Lal v Krishna 
KUMARiDebi. 46 1 c 65 6. 

—--8. 108 Transfer of interest — Lessee — 

Under-lessee—Liability of, to lessor. 

There is neither privity of contract nor privi ty 
of estate between the bead lessor and the unde r- 
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lessee, and hence the under-lessee is not person¬ 
ally liable tor the rent reserved by, nor on the 
covenants contained in. the head lease {Mooker- 
fCe and tieachcrofl, JJ.] Akshoy Kumar v. Akman 
Molla. 20 C. L. J. 651 • 

27 I. C. 397 : 19 C. W. N. 1197. 

-S. 108 {}) ^Transfer of interest —Lease 

for general purposes — Herttabic and iransfcraole, 

A lease for a definite term for general purposes 
is herit able, and when the conduct of the parlies, 
shows it to be transferable, it must be treated as 
such. 6 W. R. 48(P. C.)Rei,\o [Jenkins, CJ. 
and Moohe'iet, J,\ Khitish Chandra Roy v. 
BhiKAN MaMU PRAMANIK. 

25 I. C. 530 : 19 C L. 3. 448. 

-8. 108 (j) — Transfer of interest — 

Sub’leasc 

In the absence of a covenant to (he contrary a 
tenant has power to sub let. (Reid, C. J.} Allah 
DiTTA V. P'ARZ Biri. 

33 P. B. 1914 : 35 P W. R. 1914 ; 

23 I. C. 395 : 106 P. L R. 1914. 

8. 108 —Transfer of interest — Notice to 
quit — Assignee of reversion. 

Where there was an outstandin« monthly 
tenancy at the ticne of the j»Mnt of a lease for 20 
years in f ivour of the plff., the piff. is entitled to 
.ijive a valid notice to quit to the monthly tenant 
of the premises and to eject the latter on the ex¬ 
piry of the period prescribed bv such notice The 
provisions of the T. P. Act arc the same as the 
En^^lish Law on the matter. [Spencer and Krish- 
nan.JJ.) Manickam v. Ratnaswami 

(1917) M. W. N. 837 t 6 I W 689 : 
43 I. C. 210 : 33 M L. J. 684. 


-8. 108 (j) —Transfer of interest — Mort¬ 
gage with possession from lessee—Liability for 
rent. 

A morti^agee with possession from a lessee is 
not liable to the lessor for rent, there being nei* 
ther pri' ity of estate nor privity of contract bet¬ 
ween the parties. Even after the assignment bv 
the lessee he is liable for rent unless the lessor 
accepts rent from transferee who is liable on and 
by reason of the transfer even if he has not taken 
possession. [IValhs, C. J. and Spencer, /.) No- 
CHULLIYIL EAZHUVAN THITHUS Son 7'. EraLPOD 

40 Mad. nil : 91 M. L. T. 401 : 

40 I. C. 841 : 32 M. L. J. 442 


- 8. 108-^Transfer of inlerestSuk-lessee 

— Termination of lease. 

When a lease is validly determined, a sub-lessee 
becomes liable to pay me«ne profits to the lessor 

V A iHe.gal necq -ation [Sadasi^a Aivar and 
Napter, JJ ) Miivaramn v. Alagappah. 

2 I W. 946 : 31 I. C. 211 : (1915) M.W. N. 845 


«« ->‘crest-Assig 

The assignee of a tenant is not bound bv pro 
ceed...«s taken «n,i„st the orininal tenant ever 

ai a knowledge of th< 

landlord of the ass'Snnient. [•iank^ran AM.r anc 
Sadastva Aiyar. JJ.) Kesavasami Iyer r Na 

RAYANA CHETTY. (19l8) M W If 93 

18 I. C. 632 : 13 M. L. T, 95 : 34 M. L. J. 338, 


-8. 108 (j)— Transfer oi interest—Subdease 

— Rent — Breach of covenant—Right of lessor 
against sub-lessee. 

Where a lessee g»ants a sub lease in contraven¬ 
tion of the terms of Ids lease, the lessor has no 
cau'se of action against the sub-lessee either for 
rent or for damages, but he can recover damages 
for breach of covenant from the lessee. [Mittra, 
J.) Sitaram Maharaj V. Narayan. 

56 I. C.268. 

[See alio 1 Pat. L. J. 1 ^ 33 1. C- 408: 

S Pat. L. W. 80.] 

-S. 108 (j) — Transfer of interest — Sub¬ 
lease — Covenants, 

A F>ersoQ who acquires a leasehold interest is 
bound to invesiigrite the title of bis lessor and is 
affected with constructive notice of any covenant 
contained in the documents forming part of the 
claim of title of his lessor. All "under-lessees 
have constructive notice of the covenants of the 
head lease when the unicr-lessor on the face 
of the under-lease appears himself to be hold¬ 
ing under a lease. {Das and Foster, JJ.) The 
Lodna Colliery Co.. Ltd. r. Bepin Hfhari. 

55 I. C. 113 : 1 Pat. L. T. 84. 


Waste. 

-S. 108 (n) and (ol—ITas/tf —Lease of 

godown— Damage to tteighhouritig godown by 
falling of premises—Liability of tenant. 

In a suit for damages against a landlord and 
tenant for injury done to a neighbouring godown 
by the crash of its walls. Held, that the land¬ 
lord was not liable because when the godown was 
I'^t, it was in a fit and proper condition and he 
had only contracted to make minor repairs, but 
the tenant was liable as tenant to make good the 
damege sustained by (he plff. (ibVamun, J,) 
BaI MONGHIBAI !» DoONGKRSbV LaKSHMIDAS. 

43 I. C 273 : 19 Bom. L. R. 887. 


8, 108 (m) and (o)— — Permissive 

and voluntary — Liability of tenant. 

The doctrine of permissive waste slates that a 
tenant is bound to take reasonable care of the pro¬ 
perty entrusted to him and see that through no 
noi^lect of his own it is irreparably damaged. 
There is no implied warrants to repair in a con¬ 
tract of lease. To prove voluntary waste by the 
tenant the landlord must show that the tenant has 
not used the demised premises in a fair, reason¬ 
able and tenantable way. (Bauman, /,) Dkon- 
OBRSBY r. Keshavji Meghji & Co. 

48 I C. 358 ; 19 Bom. L. B. 878. 


-108 (c) and [m]—Waste—Negligence — 

Fire in premises—Repair to building—Notice. 

"Kire" is covered by the words "irresistible 
force" in S. 108 (m) of the T. P. Act and a tenant 
isnot in the position of an insurer of the landlord’s 
premises against fire and he is not liable for loss 
caused by accidental fire Where the lessee of cer¬ 
tain premises stored cotton bales therein and left 
them in charge of a watchman who left a lighted 
kerosene oil lamp in close proximity to the bales 
and the lamp burst causing considerable damage 
to the cotton and the premises. Held, il) that the 
watchman was negligent. (2) that the lessee was 
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liable for the damage caused, and (3) that the 
action ot the lessee in disclaiming all liability auu 
determining the tenancy amounted to waiver ol 
notice. {Wallis^ C. J, and Krishnan^ J.) Girda* 
RIDOSS V. PONNU PiLLAI. 39 M. L. J. 233 : 

12 L. W. 19 : 59 1. C. 252 : 28 M. L. T. 464. 


Misoellaueoufl. 

- S. 108— Lease drawn up so as to the 

collateral security for a mo^'tgage also— Effect, 

T he appellant was the lessee under a lease 
graotcd to him on the l2th September 1912. The 
lease iu question affected a joint tamily estate 
that was held by the lessor and his infant sou the 
first respondent. Contemporaneously with the 
lease two other documents were executed ; one 
was a sale of a part of the family property and 
the other a mortgage both in favour of the pre 
sent appellant. The lease was an unusual docu¬ 
ment which contrived to secure that the lease 
should at the same lime serve the purpose of a 
lease and a collateral security for the mortgage- 
debt tor, the terms provided, that out of the rent 
payable by the lessee under its terms, the ioteresi 
that was due to him upon his moitgai^e debt 
should be deducted, the result being ihai after all 
the difierent payments had been made as the lease 
provided, the gross amount of Rs. 16,765 rent 
was reduced to Rs. 3,804 per annum, Held^ it 
must be regarded as it was drawn and so regard¬ 
ing u in impossible successfully to contend that 
the lease is of such a coaracter that it would 
lustiiy tne mawager of a joint family estate bind^ 
iou the joint family property by means o( us 
terms {Lord But kmasier) Narain Dasv, Abinash 
Chander L. B- 3 P. C. 129 : 27 C. W N. 299 - 

31 M. L. T. (P.C.) 217 : 21 A. L J. 201 
16 L. W. 780 : (1932) M W. N. 791 
37 C L. J. 457 : 4 0. P- L. B- (P. C.) Ill 
44 11. L. J. 728:1922 P. C. 347 (P. C.J 

_ lOS—Lease by usufructuary mortgagee 

how far binding on mortgagor, , , . ^ 

0.1 general principle a lease granted by a mort¬ 
gagee in possession cannot e> ure beyond the 
gagee a ^nd wi I be binding on 

duration of the mortgage an ^ ^ 

the mortgagor 0 is piesumed to know 

lease from such a mon^^dg ^ J ) 

the l.miiation on his lessor’s 

TH. COLLECTOR OR BAST! lo2, 

tenure created prio redeem and ihe 

allowed to redeem. „ere estopped 

property was sold, l .t^at their tenancy was 
from *e?e^st of the auction-puichaser. 

prior to JJS Kanai LalJalam 

{Fletoher and ChalUnee, Jj.t 

V. RASIK LAL SADHO^KHAN. ^ ^ jgj 

a 108 ii)~-'Uasiiof uvurtain duration'] 
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S. io9. 

Where in a redemption suit of a kanom mort¬ 
gage the decree allows the mortgagor to deposit 
the decree amount within six moiuhs from the 
decree, the kanom mortgagee sought to be re- 
1 deemed is deemed to hold ihe mortgaged property 
} under a *’ lease of unceiiam duration” [Saaasiva 
j Aiyar and Spencer, JJ.) Narayanan Nambudri- 
PADv. Krishna Patter. 

(1914) M W. N. 160 : 15 M L. T. 160 : 

22 X. C. 515 : 26 M. L. J. 348. 

-S 108— Lessor and lessee — Rights and 

liabilities of—Person let into possession after 
decree. 

A lessor cannot exercise any dominion over 
i the demised portion during the pendency of the 
I lease. He >s not justified in letting (he lanu to any 
tenant without the assent of the lessee. The p jsi- 
tion of ihe person so let into possession by the 
lessor will, during tne pendency ot the lease, be 
that of a trespasser. {Mullick and Aikinson^ Jj.) 
Kadir Baksh V, Sheo Prasad Misser. 

3 Pat L. W 195 and 277 : 

42 I. C. Ill : 2 Pat. L. J. 713. 

■Ss. 109 and 111 (g)— Lease—Transfer of 
reversion—Forfeiture incurred before brtaoh. 

A transfer of ihe reversion of a lease carries 
witQ it the right to enforce forfeiture of the 
lease for breach of a condition even where the 
breach has occurred prior :o the transfer. {Bea¬ 
man and Heaton, JJ.) VlGHNESHWAR V. MahA- 
BLESHWAR. 48 Bom 28: 

47 I. C. 198 : 20 Bom. L. K. 767. 

——8. 109 — of lease-hold interest^ 
Absence of noeioe to lessee—Sait for rent — Dis¬ 
missal not proper. 

Where the lower Court dismissed a suit for rent 
on the ground mat the defendant was not a ten¬ 
ant of the plaintiff lor the reason that the trans¬ 
fer of the property bv deiendant's lessor to the 
plaintiS was not notified to the defendant held, 
that S. 109 of the T. P. Act provided no penalty 
for want of notice except ihe loss of tent paid by 
the lessee to the original lessor and that the 
dismissal of the suit in tolo was improper, {Le 
Rossignol, J.) Bhola Nath v. Supper. 

1922 lab. 318 (1). 

-8. 109—Assignee of reversion from lessor 

—Notice to quit. 

The words ‘ transferee of anv interest” in S. 109 
include lessee. Tne English rule that the person 
entitled lo the immediate reversion of the demis¬ 
ed premises is ihe proper person to give notice 
to quit applies to India. 33 M. L. J 684, Foil. 
{idarltneau, J.) Parbhu Ram v. Tbk Chand 

33 I. C.'865. 

-8. 109—Assignee of reversion iH‘portion 

of demised properly - Right to eject lessee for due 
cause from that part. ’■ 

A lessor is not entitled to eject th^ Jesjseeji^m 
a part only oi the holding, but an ass'gnee,o| the 
reversion io part of the demised.>p.reqn^es is en¬ 
titled to eject the lessee for duq.cause, frqm such 
part on payment of the valae of tbegiDprojve- 
menis on that part. This rule appUe^ytt^^ut^aii^ies 
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3. 109. 

in Malabar also (Wallis, C.J., Oldfield, Sada> 
stvii Atyar^ Coutts Trotter and Seshaj^iri Aiyar, 

JJ.) PUTHIAPUKAYIL KaNNYAN BaDUVAN V ChBN’ 
NYANTEKATH. 42 Mad. 60$ : 

(1919) M. w. N. 401 : 10 L. W, 95 : 
61 I.C. 286 : 37 M. L. J. 47. (F. B.). 


S. 109 — Lessee claimin'' 


under fore 


closure decree purchaser. 

A lease was .-^ranted after a mort-a-e The 
lessee purchased ri-hts under a foreclosure 
decree The lessor instituted the present suit after 
the eapiry of ibe lease. 

when the lease as tenninated it is open to 
the man in possession to dispute the lessor's title 
to the land on the i^round that ownership of it had 
passed either by a iransfer or operation of law, 
to another. (Prideaux, A. J. C,) Uaulat v. Sar. 

DAR Singh. 1933 ^ 2 ). 

-"S. IQ^—Tcnnncy^Transferability^Pre- 

sumpiion — Loti.ti continued possession. 

When a landlord sues a person as a trespasser 
and that person sets up a Iransfer from a tenant, 
the latter must prove the tenancy and. also the 
validity of the transfer. With regard to the ten¬ 
ancy of the homesicad land created before T, P. 
Act, the tendency of recent decisions has been to 
establish that these tenancies are in general non- 
transferable 12 \V. H 495. Ref. The only ex 
ceptioo to the above rule is when there has been an 
erection of a pucca buildini; or an acquiescence 
on Ibe part of the landlord while the tenant 
spends a larj^c sum upon the land. 3." Cal 1023 : 
25 Cal. 890 Rd. Mere ioni' continued possession 

does not raise a presumption of Iransfcrabilitv 

[MuHick and JJ.) 

SlNliH V. Baldeo Lal. 

20 C. W. M. 


8. 109— Assignment 


A.miiica Prasad 

1 Pat. L. J. 253 . 
1113 : 36 I. C. 126 * 

2 Pat. L. W. 417* 

• 

-o.. of liability under 

contract—Other party. ^ 

The benefit of a contract can be assigned by 
one party without the consent of the other but the 
Iiabdny cannot be so assit^oed. (ParUtt J \ 
OeiKMANN BroTHKFs & CO.'i.. SULAIMAN HajEE 

Brothers & Co. 7 L. B. R. 95 

22 I. C 940 ; 7 Bur. L. T. 61. 


S. 110 Time of commencement. 


Unless otherwise stipulated, a lease takes 
effect from the exfcution 01 the inatrument under 
S. 110 of the Act. (Mookerjee and Roe, JJ.) Kai¬ 
las Chandra Bhanmickv. Bejoycant Lahiki. 

60 1 C. 177 : 23 C. W. E. 190. 


8. in. 

Forfeiture. 

Merger. 

Notice '0 quit. 

Surrender. 

Miioellaneoui. 

Forfeiture. 
Breach of Condition. 

CO’leMor. 

Denial of title. 

Non-payment of rent. 

Overt Act. 

Miaoellaaeoni. 


TBANSFEE OF PEOPKETY ACT (IV OF 1»8Z), 
® 111—Forfeiture—Breach of condition, 

Forfeiture-Breach of Condition. 

- -r.®- m (g)- Porfeiturc—Breach of condi¬ 
tion—Eteclment sml—Overt act neceesaro 
A lease subject to S. Ill (g) is not determined 
immediately on the breach of covenant ; the 
breach must be followed by some overt ac‘ on the 
part of the lessor. Mere institution of ejectment 
suit by tne lessor, is not such an overt act as the 
forfeiture must be complete and lease determined 
before (he action is brought (Mookerjee, 
A, C J. and FleUhir, J.) Motilal Pal 
Chowdhary V. Chandra Kumar Sen. 

€0 1. c. 312 : 24 C. W. K. 1064. 

• —8. Ill (^)—Forfeiture—Breach of fotirfi- 

tion—Permanent lease. 

A lease in perpetuity is liable to be forfeited 
for breach ol a covenant notwithsiandinr that it 
IS permanent. Mookerjee, J,—A covenant lor 
terleiture of a lease upon an involuntary sale is 
valid both under the English and Indian Law 
hough S. 12 of the T. P. Act expressly mentions 
the case of forfeiture for bankruptcy and does not 
specifically refer to cases of forfeiture for in¬ 
voluntary sales. A covenant for forfeiture of a 
lease by voluntary alienation does not include by 
implication a covenant for forfeiture lor involun¬ 
tary alienation, though in one sense the latter may 
be atinbuied to a remote act of the partv. 
(Sanderson, C. J, and Mookerjee, J.) Dwarka 
Nath Roy v. Mathura Nath Roy. 

24 C. 1. J. 40 : 34 I. C. 838 : 21 C. W. N. II7. 


77 ® (i£)~-Forfcihtre—Breach of cvn- 

dtfton. ‘ 

Where in a lease there was a condit ion that the 
lessee should dwell on the land but there was no 
provision that on bieach thereof the lessor micht 
r^-enter ur that the lease shall become void. 

7 J ' lessee ceasing to dwell on the 

land after he had entered into possession, no 
forfeiture could take place and that the lessee 
could noi be ejecied. (Mookerjee and Beach- 
croft, JJ,) Naiukumak Datta i'.Trilokya Nath 

24 I. C. 384. 


tion. 


— 8. Ill (g)—Forfeiture—Breach of condi- 

Unless the lease e.xpressly provides to the con- 
trary, a breach of a condition of a lease docs not 
effect us forfeiture, [Retd, C. J,) Allah Ditta t- 
hARA/ Bibi, 33 P.W.R. 1914: 106 P. L. R. 1914 : 

23 I. C. 395 : 33 P. R. 1914. 


- S. Ill {g)—Forfeilure—Breach of condi- 

twn—Covenant aiiainst alienation-Re-entry, 
ycT Seshagiri Aiyar, J .—A provision in a 
, mining lease restraining (he lessee from assi‘'n- 
• mg and empowering the lessor to re-enter in the 
event of assignment is not enforceable where the 
lessee mortgages his rights, unless the whole of 
his interest is transferred by mortgage. (Wallis 
C J. and Sesha}iiri Aiyar. J.) Ansur Subha 
Naidu r. Secretary of State, 

41 I. C 770 : (1917) M. W. M. 794. 

~ 7*- m (^j^^~~Forfeiture—Breach of condi- 

tton Covenant against alienation. 

Where a lessee under a lease conlaioing a 

provision against alienation and a claute for tc- 

entry, created a asufractuary mortgage on it but 
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remained himself in possession, the lease is not 
forfeited {Spencer and Tyabji, //.) Moideen v. 
Gopala Kudwa. 81 I. C. 454. 


-'8, 111 (g)— Forfeiture — Breach o/condi¬ 
tion--Agricultural lease. 

In the case of an agricultural lease not govern* 
•ed by the T. P. Act, where li'cre has been a 
breach of condition involving forfeiture, the 
cause of action to the landlord to determine the 
tenancy arises immediately on the breach and no 
overt act on the landlord’s partis necessary to 
determine the tenancy. {badasiva Aiyar and 
Tyabji, JJ.) Vidyapurna Thiktha Swamiar v. 
Kanga Sipayya, 14 M. L. T. 344 : 

2b M.L.J. 486,: 21 I. C. 405 : (1918) M. W. N. 90l. 

-8. Ill (g)— Forfeiture — Breach of condi- 

Uon—Lease for building purposes—Presumption, 
Where there is an instrument defining the 
terms of the tenancy other circumstances need not 
be considered in determining the nature of the 
tenancy. There is no presumption of a permanent 
tenancy where land is let for building purposes 
and the tenant is not entitled to the value of the 
buildings on ejectment. The clause containing 
permissible conditions should not be entirely 
disregarded but should be given eftect to as far 
as possible {White, C. J.> Sankaran Nair and 
Tyabji. JJ.) StVATHA Muthu Asari v. Rev, j. H. 
MasQUITA. (1913) Itf. W. N. 480 : 13 U. L. T. 513. 

19 1. C. 824 : 24 M. I. J. 642. 
rAffirming on appeal 13 M L. T. 506 : 
19 1. t\ 721 : (1914) M W. N. 67. 

_S. Ill [g)—Forfeiture-Breach of con¬ 
dition—Penal clause, relief against. 

A stipulation in a patta that the tenant should 
relinquish the right of cuUtvanon, if he cultivated 
dry lands with wet crops without the landlord s 

consent, is penal and cannot be 

there is DO consideration, {^ankaran 

Ayling, JJ.) Mallakarjuna 

Vpuril A Palli Subbaya, Man. . 

^ K L^T 443 : 10 I. C. 68 : (1911) 1 K W.N. 318. 

Forfeiture—Co-leesor. 

-»• “1 {g)-forfeiturc-Co.Usior^ 

A co-lessor cannot deteroune the lease. 
{,Piggott, J.) Pravaq Sonar v. 

_Ss. Ill and Forfeiiure—Co-lessor— 

'^Whe’re^a lease-deed recited •' If I fail t^a con- 
dart accordingly. I shall “P 

Lnt to pay rent but extended to all other covenants 
M enaU^n was held not to include, usufructuary 
t, irttraee without possession under the lease-deed 
h^lase. Accei^ance of rent hy any one o the 

8. Ill {g',—F0r(eiiur€^Co-lessor—En^ 

fgreement of ciamse by. 


Where two joint lessors have, subsequent to 
the lease, become divided, one of theni may 
enforce the forfeiture clause in the Icaao not¬ 
withstanding that the other has waived his right 
to enforce toe same. 29 Mad. 29, Foil; 35 Cal. 
807, Diss. from. {Sadasiva Aiyar and Tyabji, 
JJ.) Korapala V. Narayan. 38 Mad. 446 : 

(1913) M.W.N, 655 ; 20 I. C. 930 : 25 M. L. J.3U. 

-S. Ill {g)-^Forfeiture—Co-lessor—Deter¬ 
mination of tenancy. 

To maintain a suit for ejectment of a tenant, by 
a co-sharer landlord to the extent of his share 
proof is necessary of the determination by all 
the landlords of the tenancy by an overt act. 
KChatterjee, J.) AtUL Chandra Majumdar v. 
Bejota DriUPl. 11 I. C. 695. 

Forfeiture—Denial of title. 

-S. Ill (g)— Forfeiture — Denial of (‘tie. 

A denial of title to work a forfeiture must be 
before suit and by matter of record. The 
principle of the section is applicable to cases not 
governed by the T. P. Act. {Lord PktlHmore.) 

vlAHARAJA OF JeYPORE V KuKHIMI PATTA- 

Mahaoevi. 42 Had. 589 : 36 M. L. J. 543 : 

7 A. h. J. 562 : 29 C. L. J. 528 . 
21 Bom. L. E. 655 : (1919) M. W. N. 271 : 
23 C. W. N. 889 : 26 M. L. X. 16 : 10 L. W. 381 : 

60 I. C. 631 (P. C.) 
[Affirming with a slight variation 2 L W. 488 : 

29 1. C. 365 : (1915) M. W. N. 346.] 

-S. Ill (g)— Forfeiture — Denial of title — 

License, 

A licensee in possession unlike a tenant, by 
denying the title of the grantor of the license, 
does not lose the license nor becomes liable to 
immediate ejectment. (1901) A. W. N. 157, Foil. 
{Tudoati and Rafique, JJ.) Akbar Ali Khan v. 
SHAH Muhaumud. 39 All. 621 : 

40 I. C. 443 ; 15 A. L. J. b9i. 

-S. Ill {g)—Forfeiture—Denial of title— 

Filing of suit — Non-payment of rent. 

In order to work a forfeiture the denial of 
landlord's title must be unequivocal and unam¬ 
biguous, and the mere non-payment of rent or 
the mere mortgaging by the tenant in more or 
less ambiguoQS terms is not sufficient work for 
forfeiture ot his interest. 

The mere filing of a suit against a tenant does 
not amount to an act showing the intentioo of the 
landlord to determine the lease within S. Ill (g). 
{Richards and Banerjee, JJ.) Pkagnarain v. 
KadaR Baksh. 35 All. 145 : 11 A L. J. 116 : 

18 I. C, 738. 
ISee also 13 N. L. E. 11 : 
39 I. C. Ifi : Also 6 I. C. 987 : 6 N. L. B. 83.] 

-S. Ill {g)—Forfeiture—Denial of title— 

Change in nature of tenancy. 

An assertion by an annual tenant that he is a 
permanent tenant is not a denial of the landlord’s 
title Such a tenant is therefore entitled to notice 
before he can be evicted. {Heaton, J.) GoL 
DAn Hathi V. Dod Laxman Kdrsan. 

58 I. C. 336 : 33 Bom. I. B. 648. 

—-S., Ill— For/eUure—Denial ^ title— 

Assertion of denial in plaint. 
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S. Ill —Forfeiture —Denial of liile. 

Where a landlord sues for ejectment of a ten¬ 
ant the mere institution of the suit and the asser¬ 
tion in the plaint as to the repudiation of the land¬ 
lords s title constitutes a su'iic-ent manitestation, 
of the land! ird s iotemion lo deiermine the lease 

K. r the pt.rposcs of clause (g) of S. HI. (Sco/f. 

L. J and Biilchelor^ J.) Isabali v. Mahadu* 

42 Bom. 195 : 43 I. C. 861 : 20 Bom. L, R. 29. 


— S. \\l {g)^Forfciture—Denial of title — 


Permanent lease 

A permanent tenure is liable to forfeiture on 
the ground of disclaimer of th#* landlord’s title to 
constitute a disclaimer it must be the renuncia¬ 
tion by a parly of his character as tenant by set¬ 
ting up a title in a third person or by claiming 
tiilc in himself. {Cliatterjce and Smtlher, 77.) 
Ananda Charan Datta V. MohiN’CHANDRA 

42 I. C 673 : 26 C. L. J. 261 


TRANSFER OF PROPERTY ACT (IV OF 18821 

8 . Ill—Forfeiture—Denial ol title. . 

Even a permanent and heritable tenanev, can 

be lorfeiled by a denial of the landloid’s inie A 
denial of the derivative title of a person who’bas 
acquired the landlord's title works a forleiture as 
much as the denial of the original landlord’s title. 
If a tcnaiU honestly doubtful and not intending to 
identify bimselt with a third party who sets up a 
title in himself against the real landlord, merely 
puts bis alleged derivative landlord to the proof 
of the latter s title before the tenant could recog¬ 
nize him as such, such conduct may not consiitute 

such a disclaimer of the title of the )ai dlord as 
would work a forleiture. (Sadosiva Aiycr and 
Spencer, 77.) Venkatachariab v. Rangasami. 

26 M. L. T. 223 : 9 I. W. 282 : 
(1919) M. W. N. 386 : 61 I. C. 709: 36 M. L. J. 632. 


S. Ill (g)~Porfeilure—Denial of title — 
Plea of—Jus lertti. 

VVhere a tenant does not deny the whole title 
of his landlord but sets up a right of a third paity 
as co sharer, there can be no forfeiture. 9 C.W.N 
928. P'oil. [Chapman and Mullick, 77 ) Neama- 
TULLA V. Baijiullah. 26 I. C. 619 

I 

% 

~ 8 . Ill {g)—Forfeiture—Denial of title— \ 

Payryieut of rent to third person. 

Fayment of rent bv a tenant to a third person 
would not amount to a denial of the landlord’s 
title or to adverse possession against him unless 
it can show that such pos-es>ion was in denial of 
the iitle of iho real owner to his knowledge. 
{Chatterjee and Teunon, 77.) Shyma Charan 
Pahaky V. Kam Prosad Das. 22 I. C. 796. 


7 ^g)—Potfciture—Denial of title lo 

be made to hts kno7vled^e prior to suit. 

To work a forfeiture, the denial of the landlord's 
title must be made to the knowledge of the land- 
lot d prior to suit and it must be unequivocal and 
clear. 41 M. 62^, Foil {Xapter and Odgers, 77.) 
Skeeuhakam Valia Hajah V. Narayana Nam- 
bl’dkipad. 11921) M. W. N. 639 : 

71 I. C. 27U: 41 M. L. J. 625. 

7 *R)—Porfeiturc—Denial of title— 

Perpetual lease. 

To fo felt a tenanev a deo al o f the landlord’s 
title by a tciiaat must be clear and unequivocal 
and must be btoughi to tiro knowledge of the 
landloicl. It a tenant impeaclics a title of the 
landlord on the ground that the property lias vest¬ 
ed in him (tenant) by ad'cise possession it 
amounts to denial ol 'itle. The acceptance by the 
tenant of a deed which described him as the 
absolute oivner of tuc property does not ope.ale 
as denial <if tide. A perpeuial lease becomes lor- 
feiled on the denial of tillc. [Ol.lftrt.t ,.n,/ ies/m- 

‘^'‘-KNGEkETH U.rMAN N*IR V. 

Makivamma. 43 Mad. 4oO ; (1920) M W N 332 ■ 

66 I. C. 18 : 111.’ w. 5i3 


- ^— B. Ill Forfetiure—D(nial of title— 

Applicability to agricultural lease. 

The principle of S. Ill (g). T. P. Act applies to 
agricultural le.'ises. A denial of the landlord's 
title will wOfk forfeiture of the lease even though 
it be (Or a long term or the life of the lessee ora 
permanent lease. A mere assertion of title not 
communicaied to the laridlcrd is not eriough to 
work a forleiture. In ordei to relieve agamst for¬ 
feiture ibe tenant must prove that the disclaimer 
was due to fraud, mistake or accident ot the land¬ 
lord and Hat he was nut careless or negligent. In 
other cases there is no power to relieve against 
forfeiture for denial of title. A mere recital i . a 
deed of assignn-ent by the tenant ot his own lands 
that the lease lands w’crc also his own, does not 
amount to a disclaimer in the absence of its hav¬ 
ing been addicssed to the landlord or followed 
by a transfer. {Seshogiri Atyar and Sapier, 77.) 
KoMULUKUTTI I'. PULJKALAKATH iJUHAMMAU. 

41 Mad. 629 • 1918 M. W. N. 200 : 

23 M. L. T 178 : 7 L. W 291 • 46 1. C. 743 : 

34 M. L. J. 170. 


S. Ill (g)— Forfeiture—Denial of title — 
Re pudiatioti- DtscUnmer of title of landlotd. 

Direct rcpncliat on of relationship or distinct 
claim to hold possession of a land whclly at 
variance with that relation, is a disclaimer of 
landlord's title. [Aylin^i and Tyab/i, 77.) Kilath 

CHOZHAN V. K RTHU’A. 

31 I. c. 220 : (1916) 1 M. W. N. 11. 


-S. Ill (fi)— Fo»/(i 7 nr(* —Denial cf title. 

A person having substantial rights in a land 
does not deny the landlord’s title of an a'.tenuated 
character if he asserts a title as owner. 2b I. CX 
944 Foil. [Sadasivii Aiyarand Phillips, 77.) Kola- 
GORATH Raman Navak f. Kamoth 

(1916) M. W N. 793 : 31 I. C. 184 ; 2 I, W. 941. 


S. Ill [g]— Forfeiture—Denial of title. 


S. Ul-Fo>fciture— Denial of (UU—Per- , 

mnnent Mt^-Notne ,f n.a ssary ' 

before ejecting. ‘ '.r i 


A lessee describing his holding as independent 
and pe nianent at t-xed r^nt incurs no forfeiture. 
(SnnFarnn Rair and Oldfield, 77.) Maharaja oF 

JEYPORE V RuKMINI PATTAMHAPEVI. 

[1«15) M. W. N. 346 ; 29 I. C. 366 ^ 2 I. W. 483. 

[Affirmed with alight variation bv 
60 1. C, 631 : 48 Mad. 689 (P.a)] 
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- S. MX (g)—Forfeiture—Denial of land¬ 
lord's title—Setting up jus tertit. 

A right of forfeiture should not be expended in 
this country beyond what Ihe landloid has be¬ 
come eniitled to by long established precedents. 
17 Cal. 196 : 20 Cal. 101 ; 2 C. L. J. S89, Foil. A 
s etting up of jus terlii in a suit io which the land- 
1 ord is not a party, and a disputing bv the tenant 
of the extent oi the landlord’s interest are not 
such denials of title as to entail forfeiture. 20 
M. L. J. 315 : 2 C. L. J. 389, Pyill. {Sadasiva Aiyar 
and Napier, JJ.) ABBAKKa Shethi v S^SHamma. 
(1914) M. W. N. 915 : 25 I, C. 944 : 16 M.L T. 442, 

-S, 111 (g)— Forfeiture—Denial of title in 

the course of pleading. 

It is the settled law that a deft.’s denial of the 
plff.’s title in the course of the pleading cannot 
furnish a cause of action. 20 B. 759 Ref. Mere 
non-payment of rent or even mortgaging the pre¬ 
mises as belonging to the tenant does not i-.eces- 
sarily constitute a denial of title. A denial to 
work a forfeiture must be an unequivocal and un¬ 
ambiguous one. 35 A 145, Ref [Mittra,Offg, 
AJ.C.) Bhivaji i'. Tukaram. 

89 I. C. 15 : 13 N. L. B. ll, 

--—S. Ill {g)~~Forfeiture—Denial of title — 

Overt act. 

A denial of the landlord’s tills causes a forfei¬ 
ture of the tenancy enabling the landl rd to eject 
the tenant as a.trespasser. Notice of the deter¬ 
mination of tenancy is not necessary in such a 
case. It is enough il the landlord does S)mething 
io show his intention to terminate. \]wala Prasad, 
J.) Muhamed Abdul Latif v. Habibur Rahmas. 

45 I. C. 642. 


__S. Ill (g)— Forfeiture—Denial of title — 

Permanent lease. t p 

A permanent tenancy governed by the T. P. 

Act is determined if the tenant denies landlord s 

title. 24 C. 440, Foil. {Mulhek, J.) Bidya Nath v. 

KhIKHINDA KoER. , ^ T T 

85 I. C. 644 : 1 Pat. L J. 157. 

Forfeiture—Non-payment of rant. 

S. Ill (gi—Forfeiture—Non-payment of 

rent—Execution proceedings 

The rule that the Courts of Equity will not fore¬ 
go their power to grant relief agMObt forfeiture 
in the case of non-payment of rent, where the 
relations are those of tenant and landlord applies 
to a suit to enlorcc a decree eu.b dying tbe 
agreement and to a proceeding in execution. 
ifeotL C J. and Batchelor, /.» Balambhat Ranji 
BHAT V VINAYAK Ganapat Rao. 35 Bom. 239 : 

___111 (g) and M^-Forfeiture—Non¬ 
payment of rents-Covenant for re-entry—Relief 

"^^Where the landlord had taken a large sum by 
wav of premium under a registered lease for ten 
Tears and the rent was payable on the first of 
Iverv lunar month lailing which the lease was o 
S cancelled that it was against equity 

and good conscience to allow the landlord to can 
the lease after having taken such - s«m 

asptemiom simply on account of a few days 

C D—VOL, IV 131 


delay in payment of rent especially as the lessee 
had not even then taken possession of the pre¬ 
mises. {Broadway and Abdul Qadir^ JJ,) Kaltan 
Jawahar Singh. 5 Lah. L J 99: 

1924 Lah. 49* 

-S. Ill (g)— Forfeiture — Non-payment of 

rent. 

The Court has discrelion to relieve against 
forieiture of tenancy even though the days of 
grace are allowed. 29 M. L J. 381, FoB, ( Napier 
and Srinivasa Atyangar, JJ.) NaravaN v 
Kashappava. 32 I. C . 62S.’ 

-3. Ill •g)—Forfeiture~Non-payment of 

rent—Money not paid by lessee or by Insolvencv 
Court. ^ 

A lease cannot be forfeited in tbe absence of 
an express covenant to that effect in ihe lease- 
deed, merely because tbe money is not paid by 
the lessee or on bis insolvency by the Insolvency 
Court. {Dhohley. A.J.C.) Mahadeo v. Jainarayan. 

62 I. C. 850 : 4 N. L. J. 61 and 207. 

Forfeiture—Oyert Act. 

-S. Ill {^)—forfeiture — Overt act — 

Breach ef condition—Institution of suit. 

Under Cl. (g) of S 111 of the T. P. Act it is 
necessary for the plff. to establish that the lessor 
had, prior to the insiilution of the suit, done some 
act showing an intention to determine the lease. 
Where the rights and obligations of the parlies 
are regohted bv S. Ill ol the T. P Act, there is 
no determination of a lease by forfeiture imme¬ 
diately on the breach of a covenant but such 
breach must be followed by an overt act on the 
part of the lessor before the institution of the suit 
for ejectment The institution of tbe suit cannot 
be rightly regarded as the requisite act because 
the forfeiture must be comideied and the lease 
determined bef- re the commencement of the ac¬ 
tion. 45 Cal 469. Foil. A suit for ejectment 
does not lie in respect of a portion of the lands of 
a tenancy which has been forfeited or a condition 
whereol has been broken. iMooke^jee, C. and 
Fletcher. J.) Motilal Pal Chowdhurv v. Chan¬ 
dra Kumar Sen. 60 I. C. 312 : 24 C. W. N. 1064. 

[S« also 14 I. C. 747 : 9 A. L. J. 794.] 

--S. Ill (g)— Forfeiture — Overtact — Eject- 

ment—Cause of action. 

There can be no forfeiture on breach of a co 
venant under S. Ill unless the lessor does some 
overt act showing his intention to determine. It 
need not be a formal notice to quit. The institu¬ 
tion of a suit for ejectment cannot be regarded 
as tbe overt act Case-law discussed {Mookcr- 
jee and Walmsley, JJ.) Naurang Singh o. Ja- 
nardhan Kishorr Lal Singh. 45 Cal. 469 ■ 
22 C. W. N. 312 : 41 I. C. 952 : 27 C. L J *77* 

-^S. Ill (g)— Forfetture—Overt act. 

Where S. Ill dose not apply it is not neces¬ 
sary for a landlord prior to the institution of a 
suit for ejectment oi the tenant to exhibit his in¬ 
tention to avail himself of the lorieiture, as the 
forfeiture is complete as soon as the breach oc¬ 
curs. {Sanderson, C. J. and Mookerjee, J.) 
DwARKA Nath Roy v. Mathhra Nath Roy. 

24 C. L. J 40 : 84 I. C. 833 : 21 C. W. N. 117» 
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TBANSFEB or PBOPEBTY ACT (IV OF 1882)» 

8. Ill—Por/eitaro—Overt Act. 

-8. Ill {%)—Forfeitur$—Overt act —Ve- 

cesstty /or, prior to smt. 

Denial of a landlord’s title by a tenant to work 
a forfeiture ot the teancy must be in clear and un- 
mistakeable terms and must be before the suit 
Denial in the written statement in tbe suit is not 
sufficient. Where a person has substantial rights 
in the land, his assertion of a title as owner does 
not amount to a denial of the landlord’s title and 
does not involve a forfeiture. Thoujjh the T, F. 
Act does not, proprio vigore apply to the Punjab 
still the principles embodied therein may be ap¬ 
plied as being principles o( equity, justice and 
good conscience. 32 M. 589 Kel. [Broadway, J,) 
Chiraoh Din v Mahomed Usman Khan. 

1934 Lab. 281. 


TBAMSFEB OF PEOPEETY ACT (IV OF 1882) 
8. Ill—Kerger. * 

---8. Ill {g)~Forfeiture^Und$r Uase. 

Where a lease it forfeited an uodcr-lcaso or any 
other interest created by the lessee is exUnguiah- 
ed but not so when the lessee surrenders. 
{Sanaersoft, C. J. and Hookerjee^ J.) Dwarka 
Nath Roy v. Mathura Nath Roy. 

34 C. L. J. 40 : »4 I. C. 831 : 21 C. W. N. 117. 

■ 105— Forfeiture—Permanent 

lease, 

S. Ill read with S. 105 applies to permanent 
leases and the principles of the section govern 
leases before the passing of the Act. (Abdur 
Rahim and Oldfield, JJ.) Rama Itenoak v 
Anoa Guruswamy Chetti. 8 L. W. 109 • 

46 I C. 63 : 8d K. L. j. 120*. 


-8. Ill [g\—Porfeiturc~Ovcrt act. 

In the case of leases not governed by tbe T. P. 
Act where there is a forfeiturt by a denial of title 
no separate preliminary act on the part of the 
landlord is necessary to enable him to main¬ 
tain a suit in ejectment. [Saaasiva Atyar and 
Spencer, JJ.) Vencatachariar v. Rangaswamy. 

35 81. L. T. 333 : 9 L. W. 383 : 
(1919) M. W. N. 336 : 61 I. C. 7u0 : 

86 M. L. J. 633. 

-Sa. Ill (g) and W— Forfeiture-Over I 

act—Agricultural lease before the T. P. Act. 

A denial of the title of the assignee of the land¬ 
lord in cases of agricultural leases bctorc the 
Transfer ot Property Act works a forfeiture and 
no overt act is necessary for determination of the 

lease. {Abdur Rahim and Oldfield, JJ.) Kama 
Iyengar v. Anga Guruswamy. 8 L. W. lOtf : 

46 I. C. 69 : 36 M. L J. 139. 

S. Ill {^•)~Forfciture—Overt act—IVhen 
necessary—Cases not governed by the Act. 

The necessity for a further act besides the 
breach 01 the covenant in the forfeiture clause is 
a relic of the old English Common I.aw and is 
not necessary in the case of leases not governed 
by the- T. P Act. 34 .M. 161; 23 .M.L.J, 7)5 Foil. 
(5<jrfas»t77i Atyar and Tyabji, JJ.) Korapalu v. 
Narayan. 38 Mad. 445: (1918) M. W. N 655 • 

20 I. C. 930 : 36 M, L. J. 318. 

T; —in ig)—Forfeiture—Overt acl—Neces- 

stty of. 

II is not clear whether the landlord should do 

some act indicating his intention to avail himscll 

ol the torfeiture before instituting a suit. [Sun- 

SHETTirr'' l Vungamma 

:>hettiti V. KokATi Shettiti. 16 i C 803 • 

(1913) M. W. N.‘ 1136.' 


“ 112 ADd Forfeiture-Waiver 

of. 

Parlies are not allowed to revive an old le^se 

once deicrnwoed under the election of the lessor 
for forfeiture under the terms of a lease So also 
me election to waive the forfeiture is irrevocable. 
The lessees are to pay compensation for use and 
occupation, when they arc re-admitted alter for¬ 
feiture as the old tenancy is not revived. xWhite 
C. A, Benson and Wallis, JJ,) Cmenguh 
V Damara Kumara Thimma. 15 i. q. 445 . 

34 M.L.J. 263! 

——Bi. Ill and Forfeiture-~Nunity- 
Dtstinchon between-English law and Indian 

W mV ^ 

English law undoubtedly did recognise a dis¬ 
tinction between a condition of forfeiture and a 
clause of nullity, but whether it does still main- 
tain that distinction is open to some doubt. The 
distinction has not been recofjniscd in ihc Traoa- 
(er of Property Act which is supposed to have 
given eOect lo ihe e.xistmg law in the country. 
[Das and Adami, JJ,) Hiranandan Oiha v 
Ramdhar Singh. 4 P. L. T. 392 : 1 p. ses ! 

1921 P. 528! 


~ {^)~Herger —Proprietary rights 

Icnure holder— Merger, when takes pla'C. 
Apart Irom statute a tenure does not necessarily 
rnerge in the proprietary rights upon the union of 
the two interests. 18 C. W.aN. 860 ; 29 C. L, ] 427 
Kef. Under S. 111. cl. (dl.of the T. P. Act. -her* 
must be a union of the entire interest of the 
lessor and the lessee to constitute merger. Where 
a propneior purchases (he interest of a teuure- 

hnl/cV " the two 

bau d M {Chatiertee and Sew- 

oouid, JJ.) Monmotha Paul Choudhury v, 

Mohendra Nath Bosk. 19^3 Cal 2I4 


xorieitare^XisetllaDQoui, 

upon the lessee who lias forfeited h.! 

rAr339'34Cal'"s^'^°nrt'’ " 

40 I. c. 348.. as c. t. J isa. 


e. ili 


. lu.aoa [0}—Merger^Appitcabi- 
/i/>’0/ doctrine —Equity. 

Where two leases m favour of the same person 
or <he same land are not conterminous. tb« 
essorsof the two leas.t having different rights »nd 
the leases have different lives though some part 
of thcir existence might be co-existcnt. the differ¬ 
ent interests do not merge cither under the T P 
Act or under the general Uw of merger. Thi 
English doctrine of merger does not apply in its 
entiioty to land tenures in India. The intention 


2085 


CIVIL DIGEST, 1911—1923. 


20^6 


TBANSFER OF PROPEHTY ACT (IV OF 1882) 

S. Ill—Merger. 

* * • 

of the parties must be looked to, in deciding whe¬ 
ther there is a merger in equity and if that is not 
expressed the Court will look to the benefit of the 
person in whom the interests coalesce. {Chat' 
tcrjec and Walmsley, //.) Amatoo v. Sheikh 
Muksad Ali. 28 I. C. 314 : 19 C. W. N. 435. 

-fi. Ill (dj— Mergtr—Applicabiliiy of doc- 

trine — L«a$es created prior to Act, 

S. Ill [d) of the Act applies to leases created 
prior to passing of the Act, when the superior 
and lease hold interests vest in the same person 
subsequent to the Act. Prior to T. P. Act, 

the doctrine of merger did not apply to property 
in tbe , mofussal. [Teunon, J.) Abdul Karim v. 
Ahmad Ali. 23 1 C 612. 


8. Ill (d)— 


On one and the same day A took lease of cer¬ 
tain khudkast fields in a proprietary share of 
which he subsequently took a mortgage. Utld^ 
that lease is not permanently ahccted by the 
mortgage but that the tenant right remains in 
abeyance during the mortgage term. On the mort¬ 
gage being set aside by redemption or otherwise 
the lease revives. In such case there is no 
merger. {Drake-Brockman, J. C.) Kashi v. 
UUKGA. 12 I. C. 784 : 7 W. L. B. 164. 

-S. Ill (d) end (e)— Merger — When takes 

place. , 

The entire interest of the lessee and the entire 
interest of the lessor must vest in the same person 
in the, sapjc right before ii can be said that a lease 
of immoveable property has been dcic*mined by 
merger. [Couils and.Das, JJ,) Lala Nathuni 
Prasad o. Sved Anwar Karim. 53 1. C. 16. 

Notice to quit. 

f 

_S. Ill (b) and Notice to quit — Service 

tenure—t'orfetture of ejectment. 

Where a service tenure was created before the 
passing of ihe Act. on forfeiture landlord can re¬ 
enter without,suit. lithe tenancy was created 

after me passing of ibc Act, the position of the 

narties is to be determined with reference to 
either Cl, (5) or Cl- tg) of S. U1 of that Act. A 
«iervice tenant holds the land on condition Ihal 
if he refuses to render service the lease shall bo 

Ut an end to and the lessor be entitled to re¬ 
enter • if the tenant renounces his cbaractcr as 


TRANSFER OF PROPERTY ACT OF 1882} 
S, lil—Notice to quit. * 

I 

-;-8. Ill [k)—Notice to quit—‘Time for fS‘ 

moving buildings. 

Where a lease was not determined by a notice 
to quit, a tenant, who took his right under the 
decree, was given by the High Court 3 months’ 
time to remove ihe buildings erected by him 
thereon. {Fletcher and Chatterjee, JJ.) Kanailal 
JALAN V. RaSIK LAL SaDHU KhaN. 

23 I. C. 762 : 19 C. W. N. 361. 

“ “ 111 and 106- Notice to quit — Inten- 

iton to actormtne—Inadequate notice. 

A notice by the landlord unequivocally express¬ 
ing his intci tion to determine the lease on the 
ground of forfeiture determines the tenancy under 
S. ni though it may not be an adequate notice 
under S. 106, {Phillips and Odgers, JJ.) Tiku- 
MALPAD Rajah v. Noor Mahomed. 

14 L W. 308 : (1921) H. W. N. 677 • 
66 I. C. 48 : 41 M. L. J. 265. 

•8, m, cl. (h )—Notice to quit — Lawyer's 


notice. 

“Some act showing" lessors "intention to de¬ 
termine the lease" docs net include only an 
attempt at re entry or the filing of a suit for 
ejectment under S. Ill, Cl. (g/, but the les-or’s 
lawyer s notice unequivocally terminating the 
lease is sufficient. {Sadasiva Aiyar and Napier 
JJ.) SiVARAM V. Alagappa. 2 1 W 946- 

II 1. C. 2U : (1916) K. W. N. 846* 


V 


•s. Ill ()x)—Notiee to quit—Landlord and 
tenant—Purakudi service lands—Determination 
of tenancy. 

The section has no application to lands held on 
Purakudi service. It is the refusal or neglect to 
periorm such service that determines the tenancy 
aud the tenants render themselves liable to be 
evicted without any noiice. A fifteen days’ notice 
given after the harvest is completed, is not an 
improper notice and cannot be objected to on Ihe 
ground that it was given in the middle of the 
harvest season. {Ayling and Tyabfi, JJ.) Rama- 
swAMi Kathan V. Ambalagaram. 21 I. C. 916. 

i 

S. Ill {)!)—Notice to quit. 


service tenant the lease to him determines and 
no notice is necessary to eject him. [Mookerjee 

ZTeUcr^tt. JJ.> , Sit. .. SiBASiiN- 

DAKI Debya. 40 I. c. 348 : 25 C. L. J. 332. 

8. Ill (h )—to quit^Landlord— 

joiniTCCtiycrs can be deter 

'ni'd bv a notice given by them jointly. (Son- 
mined by a Mcokcricc. JJ.) 

S* AhamU MOOI.A e. Esof Haj. Amu. 

_ g 111 [h\—Notice to quit—Lease tefor* 

wulTnoiiec to quit tenancy cceat- 
A h fare T P Act, the time of 6 mouths should 

be calcuUt;d W Gaffur^^ 

iMittra, J.) GoPiNATH^cr. A ^ ^ ^ ^ 


A denial of the landlord’s title ie a previous 
suit disentitles the occupant from a notice to quit. 
{Tyabji and Spencer, JJ.) Abdul Venkata- 
SWAMY V. Nallur! Krishtnamma. 24 1. c 803. 

-S. Ill (h) — Notice to quit — Conditions of 

a valid notice. 

Where a lease is for a fixed term and the ten¬ 
ancy is terminable on notice thereafter, the notice 
cannot be given until after the expiry of the fixed 
terra. 3 Camp. 573.: Qist. iSeshagiri Aiyar J) 
RaUASwami Naidu rVenkataramanjulu Naidu 

(1914) H. W. N. 368 : 23 I C. 672 : 

26 M. L. J. 46?! 


S. Ill (h )—Notice to quit. 


Ihc mere fact that a low rent is paid by acci¬ 
dent does notdeprive the landholder of bis right 
to cject-by notice. {Baillie, J.) Ram Adhin v. 
Bhabwati Prasad Sinwh. 2. c. 141 : 

2 0. L. j.707. 
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S. Ill—Sorrender. 

Surreoder. 

-Sa. Ill (a) and [i) —Su^'render—Writing 

not necessary. 

No writing is necessary in this country for 
surrenderit)g a tenancy. But if the original lease 
is registered, the surrender can only be bv a 
registered instrument {Chafterjee and Newbould, 
JJ.) Gopaf. Chandra v. Harendra Math. 

63 I. C. 483. 

■S. HI (e)— Surrender — Registration. 

Jn execution of a rent decree the tenant sur¬ 
rendered the tenancy to the landlord and the 
latter agreed to forego the claims for rent due. 
Held, that the surrender though for consideration 
was operative. The provisions of the T. P. Act 
did not require a registered instrument to evidence 
the surrender. {Walmsley and Huda, JJ.) ABDUL 
Majid v. Hari Charan Haldak. 53 I. C. 17. 

" 8. Ill (fl) and {U — Stiryendey. 

Wiien a lessee surrenders the lease to his land¬ 
lord, under-leases or other interests created by 
the lessee arc not extinguished as is the case 
when his leaae is forfeited. C. J. and 

Mookeriee, J.) Dwarka Nath Roy v. Mathura 
Nath Roy. 24 C. L. J, 40 : 34 I. C. 833 : 

21 C. W. N. 117. 

-S- 111 (f)— Surrender — Abandonment. 

Abandonment is not a kind of implied surreoder 
as the Utter act must be mutual between the 
parlies. [Nctebouldi J.) Sakayat Mollah v. 
Alam Mollah. 33 I. c. 98 


Miscellaneoas. 

-S. 111— Ejectment—Oivner of undivided 

share. 

An owner of an undivided share in a house 
cannot alone evict a tena'^t of the house. (Piggott, 
/.) PRAYAG Sonar v. Motar Singh. 

24 I C. 624 

-- 8 . lll~^Eor/eiture — A/eantng of. 

The word forfeiture must mean a c 'ir.plcte for¬ 
feiture and not merely that a tenant has incurred 
a liability to have his lease forfeited. A cause of 
action must be complete at the date of institution 
of a Suit and cannot be completed either by the 
plaint or by written statement or any other 
pleading in the suit. iChamier, J.) Qadir Bakhsh 
V. Prag Narain. 14 I. C 747 : 9 A. L. J. 794 

-S. Ill Forfeiture—Waiver of forfd- 

iure—Suit for rent. 

A landlord suing his tenant for icnt, cannot 
deny the validity or subsistency of the lease for 
the period for which he claims rent. He will be 
deemed to have waived -my cause of forfeiture up 
to that time. and Coutts-Trottcr, JJ] 

Kamappa V. Abdulla Beharl 

69 I. C. 282 :41 M. L. J. 107 

T- . , 116—LcrtSft’ by co-owner of 

undivided inouty-Expiry- Whether holding 

over. * 

When a purchaser of au undirided moiety of 
hou.e ‘'kes the lease ot the rcraainiuK mo.ely 
fora term and then continues occupying the whole 
house without paying any rent and without an 


TE4N8FEB OF PEOPEBTY ACT (IV OF 1882). 

I S. 112. 

I 

j 385*^01 on the part of the co-Owner lessor such 
purchaser’s possession cannot be regarded as that 
of a tenant bolding over under Ss. Ill and 116, 
T.P. Act, or of a tenant by sufferanc.' but must be 
referred to his r^ghls or co-owners. (Ayliug and 
Hanney,JJ) Madar Sahib Kadar Moibdeen 
Sahib, S3 I. C. 705 :39 Mad. 64 

- 5» 111 and l\^—Afipiication to Malabar 

— Malabar Act I of liFOO. 

The Act does not apply to agricultural leases in 
Malabar. Kuzhikanam lease is a lease of waste 
lands lor 12 \ears on condition of making improvc- 
ments and being pa'd (or them at the time of eject¬ 
ment. The tenant can retain possession till he is 
paid for them and till then there can be no adverse 
possession. 'Benson and hakeweil, JJ.) Kum- 
matha Vittil Kunhi Kuthali Haji V. Antoni 
Goveas. (1918) M. W. N 3?9 : 13 M L. T. 350 ^ 

19 1. C. 563 : 24 M L. J. 472 

-Ss. Ill and 117 — Agricultt4ral lease by 

mortgagee in possession^Delermination, effect. 

An agricultural lease granted by a mor'g^gee 
in pos'cssion does not terminate as soon as re¬ 
demption bv the morigigor lakes place. {Evans, 
J.C. and Lindsay, A.J.C.) GoBRE SlNGH v, 
JWALA Prasad. 11 l c. 924 : 140. C. 004. 

-8. 113 — Rent accepted under protest. 

The acceptance of rent due after forfeiture from 
the lessee, and this notwithslanding the profit 
of the lesfor that such acceptance is without 
preiudice to his right to insist upon his foifeiture 
operates, as a waiver of a notice. \Mooke*jee and 
Rankin. JJ.) Bkngal-Nagpur Ry. Co. r. Kirm of 
Bal Mukunda Bisseswar Lall. 1923 Cal. 663. 

-S. 113— Waiver of forfctturc^Rtceipt of 

rent — Lease of fisheries. 

Where a condition against transfer in a fishery 
lease w.as broken by the lessee, but the lessor 
continued to receive rents for pciods subsequent 
to the breach ot the condition, held that the lessor 
has waived his right of forfeiture, and that the 
lessee was ent'tled to a declaration of his continu¬ 
ing right under the lease. {N. R, Cb ttterfe e and 
Ncivbould, JJ.) Bas\nta Kumar Chowdhuri p. 
Secretary of State. 69 1. c. 273 . 

^-S. \\2^Non-payment of fentSuit for 

ejectment—Claim for rent subsequent to default — 
Forfcifurc — Waiver, 

Where the plfl. claims rent for periods subse¬ 
quent to the default in payment of rent Which 
gave him the cause of aciion lor cjectmei t, he 
mu<t be taken to have waived the forfeiture under 
S. 112 of the T. P Act, and his suit f ir ejectment 
must fail. {Chmttcrjee and Richardson, JJ.) 
Abdul Rashid Khan v. Safar All 

42 I. C. 614. 

• S. 112 — Tenant — Waiver of forfeiture”^ 
Distress—Acceptance of rent. 

The mere description of tenant as bis tenant 
by the landlord in his receipt a<'knaw1edgiog 
payment of rent accrued due before the data o£ 
foiiciturc of the tenancy cannot be construed as » 
waiver of the forfeiture. Acceptance of rant 
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S. 112. S. 115. 


accrued due before forfeiture is not an act of 
waiver of tbe forfeiture Quaere. —Whether io 
India waiver by receipt of rent and waiver by 
distress are-on (he same level. (Mookerjee and 
Roe, JJ ) Raj Mohan De v. Matilal Shah. 

33 I. C. 331 : 23 C. L. J. 646. 

-8, 112 —Waiver of forfeiture—Acceptance 

of overdue instalment. 

The question whether accepta^^ce of an overdue 
instalment amounts to waiver of the delay in 
payment, is to be determined on the circumstances 
of each case (Carnduff and Richardson, JJ.) 
Pitambar Saha v. Krishna Mohan Das. 

23 I. C. 391. 

— S. IIA—Forfeiture of lease — Sub-lessee's 
position. 

A sub-lessee is as much entitled to be relieved 
against the forfeiture, under S. 114 as tbe lessee 
in whose shoes he stands for the purpose of mak¬ 
ing payment of rent. {Sunder Lai, J,) Ahmad 

Hassain V. Riaz Ahmad. 

25 1 C. 186 : 12 A. I. J. 1086. 

--g. IIA—Forfeiture for non-payment of 

rent—Discretion of Court-^Provision against 
transfer of holding—Transfer by co-lessee 
Effect on others. 

Where non-payment of rent involves a forfei¬ 
ture of the lease the Court has. at the hearing of 
the suit, a discretion r'ot to eject the tenant it he 
pays the arrears of rent with the costs of the suit. 
Where a lease provided that if the lessees would 

transfer the building or the land, they would be 

liable to be eiected, and one of the lessees trans¬ 
ferred his share. Ac/rf that the right of other 
lessees to continue in possession was unaffected. 

^Bancrjcc. J.) KUNDAN LAt. v. Kal«.^ ^ ^ 

__8 m—Forfeiture—Relief against when 

e^itylhe Court will relieve against a for 
feiture clause in a lease unless lessee has done 
something not to deserve any consideration in 
equity. tMaclecd, C.J and Fawcett, J ) Krishna,. 

GOVIND V, SITARAM HANMANT. t lisq 

46 Bom, 300 : 69 I, C. 769 : 22 Bom, L, E. 1439, 

____g 214 _ Is not abrogated by Calcutta 

^ Act does not expressly exclude the 

ft«n nf S il4 of the T. P. Act and it cannot 
^r'^iiJ^tn^Drovisions of the section. [Grenves, 
a"hi‘nVka r™" if C, 160 :1922 Cal. 894, 

n lU-Partition—Restraint of-Void 

l““’‘"'\"e‘d“ueathrd‘^a" d '’rdus' 

lion of a ^ [Chaudhuri and Newboutd. 

Ss 114 116 and m-Forfeiture-Cove- 

be so doing. A Court has nO 

;rwtKievV=tgainst a forfeiture for breach 


of a covenant against alienation. Such a covenant 
I is not a penalty under S, 74 of the Contract Act. 

33 M. 375 Ref. {Walhs, C. J., Rapier and 
! Kumaraswami Saslri, JJ,) Krishna Shetti v. 
Gilbert Pinto. 42 Mad 654: 

9 L. W. 431 : 60 I. C. 898 : 36 M L. J. 367. 

— -S, \1^—Forfeiture — Non-payment of rent 

— Permanent lease —Days of grace—Relief. 

Courts have power to relieve against forfeiture 

even when there is a period of grace allowed in 
the lease-deed. Case-law reviewed. Per Napier, J. 
iSeshagtri Aiyar, J. contra) —It is not permissible 
to look to the provisions of the T P. Act for gui¬ 
dance in (his matter as they are expressly made 
inapplicable to agricultural leases (Seshagiri 
Aiyar and Napier, JJ.) Appayya Chetty v. 
Mahammad Bahari. 39 iUd. 834 : 

29 M L. J. 381 : 30 I. C, 596 : 18 M. L. T. 336 : 

(1915) M. W. N. 857. 

-^S. 114— Relief against forfeiture — Non¬ 
payment of rent even within the period of grace. 

If on account of non-payment of rent within 
the period of grace, allowed by the landlord, the 
tenancy is foifeitcd, such forfeiture will not be 
relieved against. {Sundara Aiyar and Sadasiva 
Aiyar, JJ.) Tungamma Shettiti v. Korattie 
Shettiti. j6 I. C. 803 : (1918) M. W. N 1136. 
(But see Contra : 69 1. C. 769 : 22 Bom. L. R. 1439 

and 80 1. C, 596 : 39 Mad. 834.] 

--9- 114— Forfeiture—Power to relieve 

against—Period of grace^Provision in deed — 
Effect of. 

11 cannot be laid down broadly that if a lease 
provided for a period of grace the Court has no 
power to relieve against iorlelture for default in 
payment of rent. The law treats the condition of 
forfeiture as a penalty inieudcd to enforce the 
payment of rent and liable to be relieved against 
by ti-e Court The discretion in granting relief 
against lorfei:ure for default in payment of the 
rent should as a rule be exercised in favour of 
the lessee, unless sufBcient reasons for refusing it 
are shown. Where however (he tenant pleaded 
dischar'ge which was found against, the Court- 
refustdto relieve against forfeiture having regard 
to the failure of the tenant to pay the arrears 
during the hearing in the Lower Courts and 
having regard to the fact that a sufficiently long 
period of grace given by the lease was allowed to 
pass without payment. {Kolwal, A, J. C.) Akjun 
V. Narayan 19 N. L. R. 60 : 1923 Nag. 193. 

-8. 11^—Condition of forfeiture and 

clause of nullity—Distinction between —Relief 
against—English and Indian law. 

Under English law the condition of forfeiture 
is distinct Irom a clause of nullity. In T. P. Act 
this distinction is not recognised and this has 
given effect to the existing law in the country, 
Still courts have power to relieve against forfei¬ 
ture. {Das and Adami, JJ.) Harinundan v. Ram- 
DHAR Singh. 1 F. 363 : 4 P. L J; 293 : 

1932 P.628. 

* k 

-—-88. 116 and 111 (g) Assignment of lease 

^Denial of title by original lessee. 

A mere repudiation of the lessor’s title by tbe 
lessee will not work a lorfeitorc against the 
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[Beaman and 


;ifl9igne« the lessee’® interoet. 

Heaton, JJ.) Shirgaonkb* v. Pai. 

42 Bom. 7*4 ; 47 I. C. 085 ; 30 Bom. L. R. 810. 


S. ll^~Surrender implied—Nature oi 


An implied lurrcnder is more analogous to ihe 
caic of a forfeiture than toihe case of a surrender 
under S.U5 of the Act and therefore estinguiahen 
the tights of persons deriving the title through 
the tenants. (Afi7/ra. A. J. C.) Sarjbrao r». Tuka- 

461. C. 944 r 14 N. L. R. 107 


IIQ—Holding over —Rights of tenant 
A tenant holding over has a right lo rciaiii 
possession of the premises be occupied even 
a.^^iinst the landlord uottl ejected in due course of 
law [Heaton and Hayward, JJ.) Ghulam Maho- 

01 «■ 43 Bom. 531 : 

21 Bom. L. R. 301 ; 61 I. C. 163 : 30 Cr. L. } 417 . 


8. M~Holdifig over—Notice to auit. 


VVherc a tenant h.Jdi over after the expiry of 
the lease oQ payment of rent 10 the landlord he 

must he deemed to be a tenant from vear to ^ear 
or ‘"onlli to month according to the object 
for which the property was leased having regard 
to the provisions of S. 106 of the Act. A^not.cc of 
determination of monthly tenancy must cspire 

with ,he cud of Ihe month and a notice of iCe 

han 15 days expiring in the middle of a month is 

tenancy. {MooUffce 

and Lhotener, JJ.) Bi/oichanora SlNAU 
Howkah amta Light Railway Co.. Ltd. 

39 C. L. J. 177 ; 1023 Cal. 624. 


88 


I*..-, * ien- 

««cy before the Ac$-HohUng over— 

trJJfCt of. 

Wher* a tenancy (or a term of years was creat- 

deatti his heirs remained in possession and paid 
rentdowe to 1914, Md that the Ici^al relation 

deemed to have come into operation after the 
passing of the Act and a. the tenancy was not an 

agricultural one within S. 117 of the Act, Chan V 

was applicable ai d therefore on the expiry oUhe 

waTcapa^i ol°/^'’r'- .enan"c'7which 

was capable of transfer and notice was neccssirv 

7, ‘he tenancy. (Greures nnrl .VrX, 1 

-ARTacore. «C»I.I59: 0ir. C. 603; 

85 C. W. N. IS. 

-———Si. H6 and 108-H»W,„£ over—rerw, 

lonZT^ "‘'I P^^y^^blc 

one'hVi*^ 'to Ir' •'b-contained. What 

hoHi.,^ ‘ "here there hat been 

the or, 'ina7lcase h 

must be regarded as renewed from ?ear to tear 

for which the property 

in for agricultur il or mamiia/-f * VVhere the lease 

to be regarded s Renewed *' “ 

m the ca%e of a lease Lr ot her prrpo«s'''’«^'-“':'' 

be regarded as renewed from month to month. U 


TBANSFEB of PBOFEBTY act (IV OF 1882). 

8. 116. I 1 f , 

ought not to be supposed from the fact that the 
rent was not payable monthly that there was an 
implied agreement for the holding over or tb:it 

the lease would be anything but a lease from 
month to month. (Beachcroft, J.) Ram Prosad- 
Pandbt V. Debt Prosad. 4q I. (j_ 

Agreement to the conirarv," 

meaning of. 

An agrecmetit to the contrary within S. 116 of 
the Act means an agreement as to the terms of 

tbe holding over. [Mookerjee and Walmslcy. JJ.) 
Gobinda Chandra Shah'v. Dwarka Nath Pat- 

SO c. L. J. 456 : 
88 I. C. 063 : 19 C. W. H. 489. 

“ TT®; of section—Legal represen¬ 

tative —Intermediate le$st,e. 

The effect of the section is that the acceptance 
of rent causes a reaewal of the lease from year 
to year or from month to month according to the 
purpose of the lease, and where the tenancy is for 
residential purposes the lease must be deemed to 
have been one from month to month. The words 

legal rcpreseniaiive »’ in S. 116 imply a person 

occupying the same positioa as the lessor and do 
not include an intermediate leisee. {Mookerjee 
and Beachcroft.jj.) Dorgi Nilarini v. GOBBR- 

DHAN Bosk. 2q q ^ j. 443 • 

84 I. C 183 ; 19 C. W. H. 636. 


8. 116 Swoo<S5iir leases for one year 
each—Lessee already in possession under a trior 
valid lease Rent suits against raiyats. 

Where the successive leases for one year each 
were given to a lessee who is already in posses¬ 
sion under a prior valid lease, in view of the 
lessee continuing in possession with the lessor’s 
aiseat, they became lessees from year to year 
under S. 116 o( the Act and a suit against raiyati 
T 7 ^ maintainable. |(c'oAr and Chatteriee, 

yy.) Fakika Mahtan V . Lakkat Hussain. 

23 I. c 318 : 1| c. W. N. 868. 


8- 116—r^ntirtcy by suffennee. 


It IS doubtful whether in this Court the Betioo 
of tenancy by sufferance should be kept up after 

c ^ [Ayhng undHannay, JJ,) Madar 

Sahib v. Kadar Moidbbn Sahib. 

33 I. C. 705 : 36 Xad. 64. 


r> <1.3 4 • ll 6 “/-cssfr wfid^r empired lease— 
Right to eject a trespasser. 

A lessoo holding under a time expired lease 
has a right to eject a mere trespasser, as an ex¬ 
piry of a lease doesjiiot determine the right of the 
leisca to possoision. (Abdur R.htm ana SUnctr. 
JJ.) BuoaiVALLI VsNKAVrA ». KODAPA S«TTTA. 

211. C. 78* ; S7 Had. 281. 


—£//«cf *»"■—Paymenf of rtnt 

°f bolding ovar upon payment of 
rent to the landlord ii this that defendants come 
within the provisions of section 116 of T. P. Act. 
They must be regarded as tenants from year to 

R.Vn ‘ v"* Bucknill. JJ.) Kau Lochan 

Baid V. Kahakhya Narain StNOH. i 

1928 Pat. 64 ; 4 P. L. T. U3 : 

lan P. 80t 
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S. 116 —Holding over—Dispossasion by 
claiming under landlord—Suit for possession. 

A lessee holding ov^r alter the expiry of his 
term without the express or implied consent of 
the landlord is only a trespasser and in the event 
of dispossession by a person claiming under the 
landlord, he cannot maintain a suit for posses¬ 
sion or declaration of title on the basis of his pre¬ 
vious posse>sion. {Jwala Prasad, A. C. / and 
Ross, J,) Mathura Prasad v. Naju Khan. 

4 Fat. L. T. 696 

-S. in— Agricultural lease—Oral lease 

valid. 

The letting out of agricultural land need not be 
by a document only ; it may be by oral agreement 
or even by conduct of parties. (Suhrawardy and 
Cuming, JJ.) Alam Mull4 v. Surendra Kumar 
Karforma. 1928 C. 433. 

—-S. 117 —Leases not wtthin Act—Law ap¬ 

plicable to—English Law, 

The general rights between the lessor and the 
lessee as laid down in the English Law would 
govern cases not within the Act unless the B. T. 
Act contains anything to the contrary. {Ntwbould, 
/.) Brojabashi Kudra Palv. Sarat Chandra 
Rudra Pal. 63 I. C. 545 

- 5 , \n—Agriculture—Casuarina culti¬ 
vation. 

A lease of lands for growing casuarina tree* to 
be used as tuel is a lease for agricultural purposes 
within the meaning of S. 117 of the T. P. Act. 8 
L. W. 485 : 38 M. 738 not followed. 24 M 421 : 13 
C. L. J. 318 Ref. {bfencer and Ramesam, JJ.) 
PAVADAI Pathan V. Ramaswami CHtTTI. 

46 Mad. 710 : 31 M. L. T. 76 (H C ) : 
(1928J M W. N. 364 : 16 L. W. 264 : 
43 M. L- J. 191 : 1922 Mad. 361. 

___s. 117 —Agricultural lease—Provisions 

of T. P. Act not applicable. 

Per Napier, J \Seshagiri Aiyar, J. contra.) Tt 
is hot permissible to look to the provisions oi the 
T P Act for guidance m the matter of agrical- 
tural leascs as thev are expressly exempted from 
the ODcratioB of the Act. {Seshagtrt Aiyar and 
Napier, JJ.) Appaya Shbtty Mahammad 
^ , 3y m. . 

18 M. L. T. 336 : (1915) M. W N. 857 : 
30 I. C. 696 : 29 M. I. J. 381. 

___g 117 _ Lease for reclamation — Agricul- 

^**ThVlease of a village or of a share therein for 
bringing it under cuhivaiioa is an agricultural 
lease and Ch. V of the Transfer of Property Act 

doVs aofapply .O it. (BalUa. Offi- J. C.) BaN-ali 

NiHAL Singh. « ***' 

^_Sj. 117 and 10 Q—Agf%cuUufal lease— 

^ GeL”ally S^%6‘o£‘the T. P. Act does not apt-ly 
Generally » leases But so much of it as is 

spedluv directed by the LocalGovernment appbe. 
trsuch'leases. (Jwala Prcsaa and Foster JJ) 
Moore p. Makhan Singh. 63 I- C. 180. 

_^g, 118 and \ 19 -Eachange— Land not 

got in return-suit for possession. 


Where a pl£f, has parted with possession of 
land on the representation of the deft, that he 
could give other land in exchange but the plff 
has actually received no land in exchange or eon* 
sideration he is entitled to sue for a declaration of 
his title and possession. His remedy is not by 
suit to enforce specific performance of the alleged 
agreement, (Mookerjee and Newbould, JJ\ 
jaharaddi Mandal V Debnath. 

S3 I. C. 762 :20 C. W. N. 657. 

S. 118— Exchange—Part cash payment, 
A transaction by which one person gives his 
property in exchange for a property of another 
and a sum of monev, is an exchange and not a 
sale. {Broadway, J.) Prabhudial v. Shadi Ram. 

50 1. C. 288. 

~ 118 Exchange—Payment of money — 

Effect of. 

The mere fact that one of the parties to an 
exchange has, in addition, paid a small sum of 
money by way of adjusting the values, cannot 
alter its nature. [Rattigan, J.) Quza v. Sharfa. 

100 F. W. B. 1913 : 19 I. C. 801 • 

199 P. L. B. 1913. 


- 119—Title by estoppel—Unregistered 

sale or exchange—Part Performance— Erection 
of buildings, 

Kel>ing on an unregistered deed of exchange 
deft, began to build costly buildings on the plot 
exchanged, plff. kept quiet and even received 
additional sum as compensation, in a suit for 
ejectment. Held, per Sadasiva Aiyar and Napier, 

JJ. {Abdur Rahim, J. dissenting) that the piffs! 
were entitled to a decree for ejectment subject to 
the liabiiiy to pay compensation for improvements 
to me deits, There was no estoppel by acquies¬ 
cence in the case as when the erection of the 
building was going on, plffs. were not aware of 
their subsisting right but had acted m the full 
belief that plfis. had no longer any tide to the land 
they bad parted with. Per Abdur Rahim, J.— 
Under the circumstances the equities in favour of 
the defts were a sufficient answer to the plff.U 
suit for ejectment : what are the circumstances 
which should be sufficient to raise an equity that 
would be an answer to a suit for poises*iori by a 
person who purported to convey the property by 
an unregistered instrument must depend on the 

tacts of the particular case ; but they must be such 
as should have altered though not irretrievably 
the position of the deft, acting on the faith of 
the bargain sought lo be resiled from. [Abdur 
Rahim, Sadasiva Aiyar and Napier, JJ.) Rama- 
nathan Chettt V. Ranganathan Chbtty. 

40 Mad. 1134 ; 6 L. W. SoO : 

82 H. L. T. 173 : (1917) M. W. N. 767 • 
43 I. C. 188 : 83 M. L. J. 25*. 

[On appeal from 32 I. C. 6 : SO M. L. J. L] 


s 

—of Properties 
of ooer Rs. iOO tn value—Oral transfer—Posses¬ 
sion given—No estoppel—Charge. 

An exchange of property of over Rs 100 io 
value can be made only by a registered ihstru- 
ment. A mere oral transfer and delivery of 
possession cannot effect a transfer of title. No 
estoppel can be pleaded against the provisions 
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of a statute and therefore the fact that the other 

party to the exchange had sold away the property 
got in exchange cannot affect the title to the pro¬ 
perty in dispute. A charge on the property can¬ 
not be given simply because the transaction is not 
valid in law under Ss. 120 and 55 (6) of the T. P. 
Act. {Sadasiva Aiyar and Spencer, JJ,) Chidam- 
bara Chettiar V Vaiuya Linga Padayachi. 

30 I. C. 408 : 38 Mad. 519. 

- 8 . ll8~Exchanffe — Meantnf^. 

A mutual transfer of immoveable property bet¬ 
ween two persons, amounts to an exchange and 
each party aquires, on execution of the deed of 
transfer in his favour, a good title to the property. 

IVazir Hassan, A J. C.) Riazat Hussais 
V. AU Bandi. 60 I. C. 725 : 7 0. L. J 699. 


8s. 118 and 54— Exchange^Pre-e^tplion 
—Equity of redemption tf a “ thing"^" Price," 

Where a pers m assigned his equity of redemp¬ 
tion tn consideration of the assignee transferring 

to him proprietary rights over certain .^ther lands 
the transaction is an exchange and no nght of 
pre-emption could be exercised with respect to it 
An equity of redemption would fall within the 
definition of the word “ thing ” in S, 118 of the 
T. P. Act. Ncitlicr the equity of redemption nor 
the rights in lands which formed the subject of 
exchange could be treated as “ price ’’ within 
S. 54 of the Act. {Stuart and Katihaiya Lai, AJ. 
Ci.) Eachman Pras.ad V. Mir Kida Hussein. 

18 0. C. 109: 30 I. C. 232 ; 2. 0. L. J.* 220. 


Si. 119 and Operation of the section 

The special provisions as to excha»'ge coi 
tained in S. 119, do not exclude the operation < 
S. 43, and hence for purposes of S. 43 an e: 
change stands on the same fooling as a salt 
{^uke*'fi,A.C.J, and Fletcher, JJ.) Bmaira 
CHANDRA MonDAL V. JiBAN KRISHNA MONDAL 

60.1. C. 819 : S3 C. L. J 18- 

I ^^^-'Bxchange—Warranty of title- 

Suit to recover equivalent portion—Agreement t 
the contrary. 

Parlies making an exchange are deemed t 
covenant for iifle in the absence of a coniract t 
the contrary, and if in consequence ol defcctiv 
title, e'ffier party is deprived of the whole o 
part of the property exchanged, he can cancel tb 
Dargaio and get back his own properly nr obtait 
compensation for loss, but cannot recover a. 
equivalent portion of ihc land given by him ii 
exchange A clause in the deed of exchange to tlv 
effect that neither party would have any cUiii 
against the other, does not am mnt to .an agree 

Si/ warranty of title 

[Scott-Stmlh and Shadi Lai. JJ) Saiarat , 

Aboul Rahman. 61 P. e. 19iV : 41 [ c 248 

114 P. W, E. 1917 

Covenant for relnri 
vendee^^^^^ Poiff/oM o 

Where the parties to an e.xch.ange covenan 
hat in the event of obstruction to eniovmcnt oi 

othT ? each should return tc 

the other what is taken, the covenant is in 


nature of a condition subsequent, the enforce¬ 
ment of which is governed bv Art 146. The deft, 
cannot plead a bona fide purchase without notice 
for he cann ;t lake a better title than bis transferor 
{Bakewell and Phillips. JJ ) Srinivasa Ayyan- 
GAR V. Kottappak Ghonsa Rowathar. 

51 1. C. 939 : 42 M. 690. 

-8, Exchange of lands before the 

passing of T. P. Act. 

The law applicable to exchanges of immove¬ 
able propeny prior to the passing of the T. P. 
Act is the Coinmon Law of England and not the 
Real Properly Act An exchange of property 
etfected prior to 1882 implied a warranty ol title, 
a condition for re-entry on the land given in ex¬ 
change and aho the right to certain compensa¬ 
tion for breach of the warranty. S. 119 of the 
Act preserved to the parties in India the Englisti 
Common Law right as to warranty. Per Bakewell, 
J.—S. 119 of the Act embodies rules of “ justice', 
equity and go id conscience” which under Cl. 21 
of the Leiters Patent the High Court may apply 
to exchanges effected prior to the Act. iSeshagiri 
Aiyar and Bakewell, JJ.) Balusu VebraRAGHA- 
valu V. Boppana Manikyam. 

3) M. L. J. 380 : 35 I. C- 92 ; 20 X, L- T. S29. 

I 

120, 118 and 119— Exchange and 
sale are on same footing. 

The provisions of sections 118 , 119 and 120 

show that the Legislature has put an exchange 
on the s*me footing with a sale in almost every 
respect. For example, a transfer of property in 
completion of an exchange can be made only in 
manner provided for the transfer of such pro¬ 
perty by sale. According to S. 120, each party 

has the rights and is subject to the liabiliiics of 

a seller as tij that which he gives, and has the 
rights and is subject 10 the liabiliiics of buyer 
as 10 tuat which he takes. {Abdul Raoof, J.) 
Kundan Lal V. Anund Sarup. 1983 Lah. 466. 

- S. 1^2—Transfer of shares in co*^pany — 

No entry made in Company's books—Effect. 

Where the owner of shares in a company exe¬ 
cuted a deed purporting to translcr the same to 
his wife, with the intention of making her owner 
from ihat time. Held, (1) the giit having been in- 
tended to take edect by way ot tran>fer, cannot 
operate by way of trust ; (2) as the shares could 

be legally transferred only by entry in the books 
of the company, which was not done, the dis¬ 
position iailed. {Rankin, J.) Amarkndra 
Krishna Dutt v. Monimunjary Debl 

66 I. C. 5S6 ; 48 Cal. 986. 
122 and 123— Gift — Oonor in PocuHi~ 

ary embarrassment—Possession with doner. 

A gift of immoveable property in favour of a 

wife was secretly executed at a time when the 

failure of the-firm of which the donor (husband) 
was a partner, was in sight, if not actually im¬ 
minent The gift was kept secret till the firm 
had been declared insolvent, the lady ne%'«r 
obtained possession of the properties and n o 
convincing explanation was attempted to justi fy 
the transaction. Held, that ihe title did not pa 
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from the donor to the donee. [Mookerjee and 
Panion, JJ,) The Official Assignee of the 
Calcutta High Court v. Bidyasundari Dasi. 

24 C. W. N. 145 : 54 I. C. 700 : 

30 C L. J. 428. 

■Sg. 122 and 123 —Gift deed—Donor adopt* 
ing after handing over deed to donee but before 
registration—Gift is valid. 

A Hindu made a gift of his immoveable pro¬ 
perties, bat between the date of banding over the 
deed to the donee and the registration thereof, 
adopted a son to h»mself. Held, the deed was 
irrevocable and the adopted son could not ques¬ 
tion the same. {Schwabe, C. J., Contts Trotter and 
Kumaraswanty Sastri, JJ.) KaliyanasUNDARAM 
PILLAI V. KaRUPPA MUPPANAR. 17 L. W. 232 : 

1923 Had. 282. 

[On appeal from 62 I. C. 280.] 


-Ss. 122 and 127— Gift to minor—Accep- 

iance by minor, tf, valid. 

A minor donee can, under S. 122 of the Act, 
accept a gift personally without the intervention 
of a guardian, 33 Mad. 512 at 314, Ref. {Stanyon, 
A J C.) Firm OF Ganesh Disv Surya Bhan. 

39 I. C. 46 : 13 N. L. R. 18 

-S. 122-Giflof mere proprietary rights 

—Restrictions regarding alienation valid. 

Where a deed transferring ceitaio lands for 
maintenance authorised the grantee to cultivate 
them and granted to them the usufruct thereof but 
they were not to transfer the lands to any one 
but the grantor and bis descendents, to whom the 
lands were to go also if the dooee at any time died 
childless. Held, that (i) full proprietary rights 
were not granted by the deed but only usufruct 
and therefore restrictions regarding alienation 
were valid ; (ii) that on execution sale for satis¬ 
fying the claim of a mortgagee of such lands was 
not a sale * in invitum' and could not override the 
nrovisions and conditions of the grant. Such a 
Lie arises out of voluntary transfer and the decree 

and sale are the necessary consequences ol the 

same. {Lindsay, J. C. and istuart, A. /. C.) 
JAGDEO Bakhsh S.ngh - ^ 3^5 

_sa 122 and 123—Gift- Essentials of— 

Mention to give-Acceptance-Gitl of “6'^ 
In order that a transaction may operate as a 
gift there must first be a transfer of. the property 
which in the case of moveable property may be 
effected either by a registered instrument vt by 
delivery, and secondly, there must be acceptance 
by Hn behalf of the donee. Under S. 123 of the 
P Act a gift of moveables may be made by 

Line Lything which has the effect of puttmg 

fbem ?„ the possession of the donee or of any 
authorised to hold them on hts behalf. 

anTlAZi. JJ.) 

SINGH V. Riknath Koer. I92S 165- 

___ 3, 122—Interest »» land —Delivery of 

fosses.ion, iatarest in land, the 

'''’‘’^'L^lau reLo trLsfer the corpus of 
donor IS not required ' of ,l,a, interest. 

has done'all that lies in hi, power 

D—VOL. IV 132 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
S. 123. 

to transfer that interest, then the omission to de¬ 
liver the corpus is immaterial (Mullick J.) 
Basirul Haq V, Mohammed Ajlmuddin. 

43 I. C 857: 3 Pat. L. W 213. 

8s. 122 and 123 —Burmese Buddhist gifts 


—Registration. 

A Burmese Buddhist religious gift is not valid 
unless registered. {Ormond, J,) Uzayanta v, 
U Naga. 11 Bur. L. T. 259 : 45 I. C. 926 : 

9 L. B. R. 258. 


S. 123. 


See also (1) Attestation. 

(2) Evidence, 

(3) T. F. Act, S. 59, 


-S. 123 —Hindu Law — Gift—Delivery of 

possession—Necessity for, 

A Hindu lady who is the full proprietor of 
immoveable property can by a registered instru¬ 
ment, duly signed and attested, validly make an 
immediate gift of it, although she reserves to 
herself the enjoyment of the usufruct or profits 
of a part o( the property for her liie-time and 
without detaining any power of alienation Over it. 
Delivery of possession is not essential to the 
validity of the gift. 14 C. 446; 34 C, 863; 24 M. 513; 
34 B. 287; 4 A 40; 16 A. 185. {Mtars, C. J, PiggoU 
Gokul Prasad, Kanhaiya Lai and Sulaiman, JJ,) 
Lallu Singh v. Gur. Narain. 20 &. L, J. 744 : 

L. R. 3 A. 437 : 1922 All. 467 (F. B.). 


-8. 122—Gift—Delivery of possession — 

Hindu Law. 

Under the Hindu Law, delivery of possession 
is not essential to the validity of a gift. 27 A. 169, 
25 A. 353 foil. [Ryves and Gokul Prasad, JJ.\ 
Debi Singh v. Bansidhar. 1922 All. 44. 

S. 123— Gift—Donee unregistered body — 

A « « A A * A ^ ^ M ^ ^ 


Validity-Societies Registration Act (XXI of 
1860.) 

A gift of immoveable property to an unregister¬ 
ed body of persons is void, as such a body has no 
legal existence and is incapable of holdm g pro¬ 
perty. It is otherwise if the body is registered un¬ 
der the Act. (Richards, C, J. and Rafique, J.) Ma¬ 
thura Kuer V. Dharam Samaj. 

38 I. C. 183: 14 A. L. J. 1038. 

--—Si. 123 and 129 —Religious gift — Regis¬ 
tration. 

S. 123 applies to religious gifts and therefore a 
registered deed of gift to a Thakur is necessary 
to validate the dedication. c. J. and 

Rafique, J,\ Mannu Lal v. Radha Ktshenji. 

36 1. C. 989. 

- 'S. 123 —Gift under Muhammadan Law. 

Gifts under Mahomedan Law are not governed 
by S. 123, T. P. Act. (Richards, C. J. and Rafique, 
7.) KaRa.m Ilahi V. Sharfuddin. 

38 AH. 213; 35 I. C. 14: 14 A. L. J. 119. 

—--S. 133— Attestation—Proof. 

Where the witnesses attesting a deed never 
saw the executant actually sign the deed bnt 
merely beard her acknowledge the execution, the 
deed cannot be said to have been attested accord¬ 
ing to the interpretation put on the word by the 
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Privy Council. (Ay/c. /,) Subhed* Koeri i;. Raga 

31 I. C. 83: 11 A. L. J. 7&7, 

“ ^ 123—Gi//— Registration^Consent of 

doner, ^ 

U a document creating a rift is registered in 
accordance wiib the Re^jislration Act, it is a re¬ 
gistered instrument making a valid and complete 
pit. It IS not at all necessary that it must be regis- 
tered ai the owner’s instance or with his consent 

^ J.) Parbati v. Bau 

Natm Patak. 10 A. L. J. 300: 35 All. 3: 

16 I. C. 406. 


^ J®' wtthoul con¬ 

sent of donor—Validity. 

the will without the consent or ar;ainst 

r vahri thereby become 

yivaJtcl, 33 Ca . 684, Koll. (Per Karamal Husa.n 

the co^‘,se, t"^^' rcKtstcred wtthout 

ni!. tr? “ invalid, ly All 392, 

L>ist, (ktiramal Husain and Chamicr JJ\ I>ar. 
bati 72. Baunath Pathak. 

14 i. C. 61: 9 A. L. J. 300. 


and dnnf: S‘ft—R,Msof donor 

anddonco — lieUiUonship of Iruttce. 

comoanv employee of a Kailway 

company and on his retirement the comnanv 

or'd';:ia:t-s"‘"'"" 

dclendants request that the payment 
should be made m London, the company Remitted 

orw‘‘aX'';'''.i‘“^t‘^ ‘'"“bay Ir being 

lorwpcJed to the Secretary oi the G. i. p. Rv ,n 

-onclon. I hc plaiiitilf in execution of a money 
T attached the sum in 

?ha"at’tii^’Hr ‘ I® o' ‘ho muncy; Held 

at at tnc date ol the attachment there was no 

tnVh^ amount or any part thereof 

thcre*forp attachment was 

hertfore inoperative. I'hc retiring gratuity beiiio 

by rie^ist^re^i**!^'^^ tibould be completed either 
A fr i.w^ stcred document or by actual payment 

as u hwil'lT,"®" d 

Co. V W (' GULAB 

»'• w, L. bUfcLLER, 85 Bom. L.R. 5»9 

1984 Bom. 88. 

partus—Estopped Actions of 

qufred hrs'^nr"", as re¬ 

plete tn'li;,‘h‘= «'ft was not com- 

; hn'iS ?3 ru 

gilt of the line he pT 

denying the vllidaVoUhr^fr',^,^,'’'’;^' 

urv OF coNAVEA. 5 s^rc.^ioiria 

The word ‘attested’ in Sec \ 7 X «f sl 
ncsstng Of the aefua, excc^r^,;o^^hrdruL^Xi,‘v 


TRANSFER OF PROPERTY ACT (IV OF 1882). 
S« 123« ^ 

the person purporting to execute it. {Macleod C J 
and Heaton, J )Amarappa Sanalasappai Gumal- 
PUR V. Rachava Sugappa, 22 Bom. L. B. 86- 

66 I. C. 355:44 B. *381* 

7 ■*■ Delivery of possession—Mahom- 

medan law. 

^ g“' >“ accordance 

With b. 123 of the Act cannot make up for the 

want of delivery of possession required by the 
rule of Mahomedan Law. {Mookerjee and Beach- 
croft, JJ.) Rahim Bakhsh Mandal v, Sajjai> 
Ahmad Chowdhapy. 

26 I. C. 466: 19 C. W. N. ISll. 

~ 7 123 —Of //—Delivery of ^oJ5«sion— 

Endorsement on registration deed. 

Wliere there is a deed of gift and before its re¬ 
gistration an endorsement is made therein that 
possession is delivered to the donee and the deed 
IS subsequently registered, the burden of proving 

that possession was not given and theret -*re the 

gift IS invalid is on those asserting its invalidity. 
Where there are ter)ants on the property, their 
attornment to the dooee is sufficient delivery of 
possession, [ischwahe, C. J. and Wallace, J.) Fa¬ 
tima Bibi V. Khairum Bibi, 16 L. W. 894: 

1923 Had 52. 


® ^23 Donor adopting son after execu- 
Von and before registration of a deed of gift— 
Effect. ^ ‘ 

-4 e.xeouted a deed of gift in favour of charita* 
blc and religious purposes; he then adopted B as 
ms son and a few days later registered the deed. 
Held per flyling, y., the gift was complete by th® 
e.xecution of the document though the registra¬ 
tion look place later.Per Hughes, 7.—That the gift 
was not complete before adoption and after the 
adoption. A could not give away any propeity by 
completing the gift. [Ayltng and Hughes, JJ,) 
KaliaNasundaram Pillai t'. Krishnaswami 

62 I. C 280: 13 L, W. 187: 

(1921) M.W. N 141. 


■ 128—Gi/f of mortgage can be only 

by a registered document. 

The transfer of a mortgage by way of gift must 
be made only by a registered instrument whether 
the mortgage is for less than Ks. 100 or not, as 
S. 123 of the Act contains no exception in favour 
of gifts of small v.ilue. {irn//fs. C. J. and 
riugA^.v, /.) Perumai. Amual I'.PERUMAL Naikrr. 

44 Mad 196 : 13 L. W. 69 : 61 I. C. 461 : 

(1921) M. W N. 5 : 40 M. L. J. S6. 


S. 123 Gift — Dedication—Writing and 
regij/rn/iort. 

Property may be dedicated to a temple in one 
of three modes (l) bv making a gift of the pro¬ 
perty lo trustees on behalf of the idol, (2) bv a 
dedication to the idol it elf. and (3) generally on 
^casfons of death or mamage by taking a leaf of 
the tolsi p ant in hand and with water offering 

• I ^ presence of the persons assein- 

bled. Of these modes, ill must comply with the 

'''riling, it must be registe¬ 
red. In mode (3) the gift is not within the provi¬ 
sions of the T. p. Act, althongh the intention may 
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IV OF 1882), TBAN8FEB OF PROPEBIT ACT (IV OF 1882), 

I S. 123. 


be that the embodiment of the universal soul wor- 
... shipped in the particular’temple should have the 
benefit of the dedication. {Seskagirt Aiyar and 
Phillips, ]J.) Kam.\linga Chbtty v. Sivachidam- 
BARA Chbtty, 42 Mad. 440: 36 M. L. J. 675: 

(1919),M. W. N. 426: 95 M. L. T. 253; 

49 I. C. 742. 9 L. W. 224. 


-S. \2Z-~Rtgistrati§n of gift after donor's 

death. 

A deed of gift registered by the donee after the 
donor’s death without the consent of his legal 
representatives is valid. 19 Mad 433, Overruled, 
Once an instrument is duly executed, it can be re¬ 
gistered in spile of the donor’s wishes. Per Seshu- 
giri Iyer, J Compulsory registration is not 
avoided cither by this Act or by the Registration 
Act. (Abdur Rahim, O. C. Seshagiri Iyer and 
yy.) Venkati Rama Rbddi v, Pillati 
RAMAKeddi. 40 Mad. 204: 31 M. L, J. 690; 

20 M. L, T. 450: (19l7i M. W, N. 112; 

38 1. C. 707: 4 L. W. 465. 


-Si. 123, 128 and — Insurance Policy 

assignment—No delivery— Validity. 

An assignment of a policy of insurance un¬ 
accompanied by delivery of documents is valid 
under the law. The execution of deed of assign¬ 
ment and getting the assignee’s name registered 
in the Company's register, are enough. This 
being a transfer of an actionable claim notning 
more in the way of delivery, etc., is necessary 
iSadasiva Aiyar and Napier, JJ.) Yacoob Sahib 
Pacha Bibi. 88 1. C^ 248 : 4 L. W 339. 

S. 12 S—Gift—Compulsory registration— 


Subsequent deed registered by donor. ^ ^ _ 
Where a deed of gift was not registered by the 
donee after the death of the donor, who had exe¬ 
cuted and registered another deed of gift before 
her death, the prior deed registered against the 
donor’s wishes would not convey any tiiio. (Sun- 
kara Naif and Aylmg, JJ,) ^asiswaranam v. 

DE.VANAYAOAM PlLLA.,^^ 271*3 L W- Jea! 


8 . X 2 Z—Gift—Mahomedan Law, 


Under the Mahomedan Law a valid transfer by 
liiit can be effected by delivery of possession to 
tne donee with .the intentioa of passing the pro- 
nertv to him. The T. P. Act has no application to 
Ka transfer. (LiWsay, J. C.) Au Baksh 
G^RAI. 18 0. C. 122 : 28 1. C. 180 : 2 0. L. J. 97 

_g ^33 _ Qtft — Formalities—Attestation 

—Proof of— Waiver of formal proof—Effect of— 

Acknowledgment of execution, ^cknow- 

The attestation of a witness on the fcknow 
ledf^mcnt or admission of the executant of the 
document without witnessing the actual execution 
^ thHocument is insufficient to create a val d 
'/* /-ic M 607-45 C. 748: 35 C. L. j. 4/3 Keid 

Though proof of the document might be 
inou^u thf* lt<?al chaiacter of the 

this does! n = as a gift. An attesUtion 

It,'Jh; ““ t Wow .. to wOolW 

r ‘Sa s iS Sm 0" w“• 


validly attested but it was clear from the docu¬ 
ment itself that the witnesses who purported to 
attest had not been present at the time of the 
execution of the deed, the High Court refused to 
frame an additional issue on the point and to send 
U down to the lower Court for decision and decl¬ 
ared the invalidity of the gilt. (Miller, C. J. and 
Muliick, y,) Bxijnath Sing v. Mt. Biraj Kubr. 

2 Pat 62 : 4 P. L. T. 239 ; 1922 P. 514. 

« 

-8 . 123 — Gift—Delivery of possession — 

Acceptance by donee—Hindu Law, 

Among Hindus gifts made subsequent to the 
Act do not require delivery of possession if there 
is registration. Acceptance by the donee is es¬ 
sential under Hindu Law. It may be implied and 
may be presumed until dissent is stgnihed. 
(Mulltck, y.) Muhammad Abdul Nayeem v, 
jHONTi Mahton. 41 I. c. 389 

4 

-8 123 — Gift—No registered deed—-Once 

tn possession — Estoppel—Equitable relief. 

Where there is a gift of lands in favour ol a 
minor under which the donors divested them¬ 
selves of ihe Ownership of these lands and the 
rainOr has alone been in possession since the date 
of the gilt. Held, in a suit by the donors or any 
person claiming through them,the minor can resist 
the claim on the gr-jund of estoppel even though 
there was no registered deed ol gift. The Transfer 
of Property Act was enacted in order to prevent 
fraud and deception and it is founded on the high¬ 
est principles of justice, equity and good consci- 
tnct.(May Oung, J,) M. P. L. M. P. Chetty v. Ma 
Ngwe Sin. 1 Rang. 665: 1924 R. 200. 

-S. 123— Gift — Attestation — Proof- 

Denial of attestation by aPestor. 

In spite of the denial of one of the attestors of 
having attested the execution of a deed of gift, it 
IS open to the Couit to conclude from other evi¬ 
dence that he had in fact so attested {Duckworth, 
J.) Aung Dhi v. Ma Hung Kbwa Preh. 

IB 657 : 1924 E. 139. 

-S. 128— Gilt unregistered — Actions of 

parties—Possession given —Estoppel, 

Where a donor made a gift of immoveable pro¬ 
perty and iranslerred possession of the land with¬ 
out any registered deed and the death of the 
donor the donee submitted a report to che revenue 
surveyor for mutation of names in the official re¬ 
cord the heirs of the donor attesting the report 
and being present when it was made. Held, that 
the heirs of the donor were estopped from impea¬ 
ching the gift thereafter. {Heald,J.) Ma Shin v. 
MauNG Hman. 1 Bang. 661 : 1924 Bang. 102. 

—-8. 123 Gif t— Partition— Distinction— 

Registration-^Necessiiy for, 

A division of property by a father in hfs life¬ 
time to his children except in the case of an §rasa 
is not a partition but in reality a gift. Therefore 
it is invalid in the absence of a registered deed. 
{Maung Kin, J ) Po Maung v. Aung Din. 

1 Buy. L. J, 26. 

-S. 123— gift. 

Burmese-Buddhist religious gifts are not ex¬ 
empted from the operation of thia section. 
(Heald, A. J C.) U No Mbin v. Me Hmin On. 

67 I. C. i09 : (1920; 8 U. B. B 207. 
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' ■ ■■■S. 123 Buddhist Law — Gift—Delivery 
of possession— Last illness. 

Buddhist Law cannot be applied to-the case of 
a unless a question of marriaj»e. inheritance 
succession, or religious usage is involved in it. 
A gift made during the donor's last illness is 
not valid without delivery of possession. (Maung 
A‘i«, Ai Maung Ba Maung v. Maong Pyu 

401. C. 864. 


•8. 123 —Atfesiaiion — Scribe. 


An attesting witness need not add the word 
^ witness"after his signature. The writer of a deed 
IS not necessarily an attesting witness. Bat if 
there is sufficient evidence to show ttiat the 
writer signed, not as a writer, bu' as an attesting 
witness after the execution of the document he 
may be coosidered as one of the attesting witness¬ 
es, {Ormond, J.) Ma K«ni» Maung Kva Win 

361. C. 276 ; 10 Bur.L. T. 106. 

“ ; ^23 - Burmese Auu;—Kanwin i:///— 

Registration. ^ ' 

gift by the bridegroom 
t the bride at the time of marriage for the joint 

purpose of the married pair, must be in wiiting 

and registered as required by S. 123 of the Act 

otherwise il there is mutual divorce, the property 
willrcvert to the husband as being only paynl 
property. (Mating Km, J .) Maung Shwe Kho v 
AIaMya. 33 1. C. 129 : 9 Bur. L, T. 8?! 


S. —Partition —Registration, 


The provisions of the T. P. Act do not apply 
to a parlition of joint family property by private 

arrangement without an instrument io writing 

\l\vomcy, J.) Ma Sein Nyun v. M.aung U. 

25 I. C. 498. 

-S 123 -S«rwtfsi Law-Transfer of joint 
of husband and first wife to daughUr — 

**'‘\“sfer by a Burmese Buddhi.4 of joint pro¬ 
perty of himsclf and h.s first wife to their 

of keeping the l.ind 

partitionVfT'h'^ ‘'^‘"Ouots to a 

7 ^ m 1? of inheritance and not a gilt. {Twomcy 

J.) Maung Hmvk 7;. Ma Lun Aung^ 

11 I. C. 855; 4 Bur. L. T. 186. 

“——8 12Q-Gift —Condition-Revocation. 

A voluntary deed of gift is not voidable bv the 

, vocation. The absence of (he power nf 

stances to'be 

Coiiri h:» taken into consideration when the 

?a:.d °scVrs'it ^ 

mayaiirce th^ n fK , ^and the donee 
event which hL *'‘*Ppening of a speciGed 

dhnor,aKift shall"°Ls a" “ 

agift whi'ch fh^^ >;>5 suspended or revoked but 

wholly or in part^aY l*'^ revocable 

is vo,d\:Vo;?'‘o 

iDavar J\ p*,A as the case may be. 

{uavar. A) Ram Ram u Khandu Balu. 

I. C. 629 : 14 Bom. L. R. 340. 

126-Gf//-/?„etssto« of~R„uf 

While in contracts for sale, mo^t^*a«/. i 
exchange there is pecuniary considLatmi there 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

S ISO. 

is no such consideration in a gift; but the tight of 
rescission in the case of a gilt on the part of the 
grantor, is limited by tbe same set of circum¬ 
stances such as fraud, mistake, coercion, undue 
inOuence. misrepresentation or the like as 
would operate to invalidate a contract. (A/ooker- 
jeeandWalmslev, JJ.) Behari Lal Ghosk v. 
SINDHU Bala Dasi. 45 Cal. 434: 32 C. W. N 210: 

41 I. c. 878 : 27 C. L. J. 497. 

126 Voidable gift—Right toaviodis 
personal to donor. 

The right of a person to avoid a voidable gift 
is one personal to himself and cannot be trans¬ 
ferred. (Mtllcr^ C J. and Mullick^ J.) Baiinath 
Singh v. Mt. Biraj Kuer. 2 P. 52* 

4 P. L. T. 233 ; 1922 P. 6 I 4 ! 

8®* 139, 122 and 123— Mahomedan Law 
—Gift—Execution and regis/ra/ion of deed. 

Under tlie Mahomedan Law the mere execu¬ 
tion and registration ol a deed does not operate 
as a valid gift. Transfer of possession is essential. 
The T. p. Act does not overrule Mahomedan 
Law. (l.ord Atkinson,) Sadik Husain Khan v. 
Hassim ALi Khan. 38 All. 627 : 43 L A. 212 : 
14 A. L. J. 1248: 19 0. C. 192: 18 Bom. L. B. 1037- 
21 C.-W N. 130: (19161 2 M.W.N. 677:21 M.L.T. 40. 

1 Pat. L. W. 157 : 4 0. L. J. 22: 25 C. L. J. 363 : 

6 L. W. 378: 10 Bur. L T. 140: 36 I C. 104: 

31 M. L. J. 607 \?. C.) 


Ss. 129 and 130 — Gift of aetionable 

claim, 

A gift of an actionable claim is not governed 
by Chapter VII of the Act, and S. 129 does not 
therefore apply to a transfer by wav of gift 
governed by S. 130 of the Act. (Sat/asiu.i Atyar 
and Kapier, JJ.) Sykd Yakoob Sahib v. Pacha 

38 I. C. 248: 4 L. W. 339. 


~ Si. 129 and 54 —Mahomedan Law- 
Transfer in lieu of dotver — Sale—Registration. 

A transfer of immoveable property in lieu of 
dower amounts to a sale and can only be effected 
by a registered document as required bv S. 54 of 
the r. P. Act. When a party desires to get out of 
the application of a general rule like S. 54 by 
virtue of the exception created by S. 129. he must 
allege and prove clearly that the transaction was 
intended and purported to be under the Mahome¬ 
dan Law. {Koiwal, A. J. C.) Fahmidunnisa 
u. Hik.vla. 64 I. C. 126 : 17 N. L. R 103. 


‘8. 13o — Deposit receipt—Transfer of — 
Rights of transferee—Resulitftg trust 
A deposit receipt is not a negotiable instru¬ 
ment which passes either bv delivery or by 
endorsemerit but where the money mentioned in 
the receipt is immediately payable and the receipt 
is presented duly endorsed together with an order 
to pay a given individual, that individual becomes 
the owner of the money upon payment by the 
banker or his promise to hold it at the disposal 
of the payee. When a person holding a fixed 
deposit receipt endorses it and guides it to ihc 
bank on the date of m.aturity, aod asks the hank 
to pay the amount to his nephew, who drew 
interest and a portion of the principal and deposit¬ 
ed the balance in his own name, the heirs of the 
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original decositor have no claim to it. Before the 
heirs can file a suit they should have obtained 
Letters of Administration and the plaint filed 
without it should have been returned on 
presentation. {Scotty C. J. and Batchelor, J.) 
Sethsa V. Grace Edith Hemmingway. 

38 Bom. 618 : 28 I. C. 114 : 16 Bom. L. R. 334, 

“SB. 130 and 131 —Contract for supply of 


goods — Assignment—Notice of address of Solici¬ 
tor of assignee—Not a Sufficient compliance. 

To attract the operation of the Exception in 
S. 130 oi the T.P. Act. there must be a strict com¬ 
pliance with the requirements of S. 131 of that 
Act. Where thereiore a not ce of assignment of 
a contract for sale of goods did not state the 
address of the assignee but only his Solicitor’s 
address. Held, that the notice was defective and 
did not prevent the vendor from dealing direct 
with the vendee, 9 Bom. L. R, 838; 8 Bur. L. T. 
266 Rel. on. Per Rankin. J, In construing Ss. 130 
and 131 of the T. P. Act it must be remem¬ 
bered that they contain a very special scheme 
which must be regarded as a whole in it^elf. At 
Common law a chose in action was not assignable, 
in equity it was freely assignable upon certain 
principles as to notice. The Indian Legislature 

has composed a new scheme which has some of 

the features of both and the law, while regarding 
the transfer of an actionable claim as valid il 
effected in a certain manner, will not under 
take to enforce against a debtor the assignment 
exceot upon the terms that the debtor inay ar¬ 
range with the original creditor unless and until 
he has received in writing a Particular kind ot 
notice ildojkeriee and Rankin, JJ,) MRS. 
Sadasook Ramprotap V. Hoars Miller and 

S. 130— Assignment—Release 


A mere release of his rights by a partner to his 
fellow partners would enable the latter to sue on a 
deXdue o the firm. Ao 

r« neces^rv 33 Cal. 967, Foil. {Mookfr/ce and 

LnrZrofl 'jJ I DHANAMCHAND BOID V. MORIJI 
Beachcroft. JJ) ^ ^ jg g ^ j 

w A n U • 

_g 130-0^^05(7 of title deeds—Endorse- 

- - 7 ^ instrument without transfer 

the mortgage where there is no 
44 Mad. 965: (1921) M. Y'g^ igg . n M. L. J. 297. 


S. 180 


____ -Transfer of actionable claim 

Words ol transfer of the re- 

A mere wruten , pro-note signed by 

ceipt of money, due ^njount to a transfer 

the payee, "J? iithout words of assign- 
of an actionable cU«m, Chandu v. 

a920) M. W 600_: 59 C. ^ : 


TRANSFER OF PROPERTY ACT (IV OF 1882), 

8. 130. 

' -'S. 130 —Actionable claim—Assignment 
of —Form of—Consent of debtor^Conssnt of 
debtor if necessary to validate transfer. 

The words ‘instrument in writing” in S. 130 of 
the T.P. Act, do!not mean a document couched in 
a technical language in a particular form. What 
is intended is that the transfer should be made 
and in writing and it is sufficient if the intention 
of creditor to transfer the debt due to him 
to the transferee, can be gathered from 
writing. Ao assignment made in a statement of 
accounts by wav of an entry is an assignment 
within the meaning of the section. Afier the 
date of the transfer, the transferee is the only 
person entitled to sue for the debt. An assign¬ 
ment does not become invalid lor want of consent 
of the original debtor or by reason of the ab ence 
of a novation of the contract {Abdur Rahim 
and Napier, JJ.) Seetharama Iyer v. Nara- 
yanaswamy Pillay. 47 I. C. 749. 


S. 130 —Chose in action—Partial assign^- 


ment of, if valid—Judicature Act, S. 25. 

Queere Can a part assignment of a chose in 
action be regarded as valid in India with due 
regard to the absence of the word ‘absolute’ from 
S. 130 as compared with S. 25 of the Judicature 
Act. {Abdur Rahim and Seshagiri Aiyar, JJ.) 
Sabmn Sahib v. Abdul Azeez Sahib. 

42 I. C. 684. 


8. 130 —Hypothecation of pro-note by 

deed—Transfer of actionable claim. 

Hypothecation of a promissory note as secu¬ 
rity.for money.owing is aitransfer of.an actionable 
claim under S. 130 of the T. P. Act. The trans¬ 
feree is entitled to recover the debt and if be 
allows it to become barred he is liable to the 
pledger. {White, C, J., Miller and Oldfield, JJ.) 
Muthukrishna Aiyar v. Veeraraghava Aiyar 

38 Mad. 297 : (1913 M. W. N. 839 • 
14 M. L. I. 41i ; 21 I. C. 318 : 25 M. L. J. 356. 

-S XZfi—Endorsement of pro-note. 

The mere endorsement of a pro-note is not an 
assignment of an actionable claim. So the en¬ 
dorsee of a pro note executed by the managing 
member cannot sue the other members {Benson, 
0. C. J. and Sankaran Nair, J.) SebTharama 
Chetty V, Seshiah Chetty. 17 I C 417 • 

(1912) M W. N. lOlL 

8 . 130— Assignment—Instalment bond 


Letter to assignee accompanied by delivery of 
bund. 

An assignment of the right under an instalment 
bond, by the person in whose favour it was 
executed, made by means of a letter of assign* 
meat, accompanied by delivery of the bond to 
the assignee, is valid as an assignment of debt 
under S. 130 of the T. P. Act. 30 Mad. 75, Ref. 
{Benson, Offg C. J. and Napier, J,) Konjetti 
Veerasami V. Varada Veerasami. 

16 I. C, 701 (1) : 18 M. L. T.-77. 


88. ISO and 137 —Promissory note 


RAMUNNI 

13 L. w 183 : 28 


M. i. T- 263 : 39 I*. J. 273 


Assignment — Writing. 

A promissory note, if not transferred under 
the Negotiable Instrument Act. must be transfer¬ 
red according to S. 130 of the T. P. Act, S. 137 of 
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' 8. 132. * 


that Act does not render oral assigomeots valid 
J7 M L. J. 393. P'oil. {IVailis. J) Raman 
CHETTYr. Nagarath/\na Nafckeu. 

15 1. C. 380 : 11 M. L. T. 246. 


^^l~Aciicnablt claim 


S. 130 — Assignment — Authorisation 


I, . ..^ to 

colled amount, 

A document authorising a person to recover 
the amount ot a promissory note from a person 
with whom it was deposited by the owner 
operates as an assignment of ihe promissory note 
and au attachinent of n alter assignment is void 
as against the assignee. {Atdur Rahim and 
Sada^tva Aiyar. JJ.) Kattick Ramunni 

Udayamagalath Mithale. 14 i,c 279 : 

(1912) M. w! N. 524.* 


8. 110 — Transfer — Jnstrument 


i n 


writing. 

The transfer of an actionable claim within 
S, 130 can oniy,bc made by an instrument in writ¬ 
ing {White, C. J. and Abdur Rahim, J.) Vkla- 

YUTHA CHETTIAF V. PlLLAlYAR CHETTY. 

9 1. C 287 : 9 M. L. T. 102. 


S. 130 —Actionable claim—Right to 


re¬ 


cover goods lent or to claim damages is not an. 

A right lo recover goods lent or damages for 
breacli of contract on failure to return them is 
not an actionable claim. It is a right to sue with 
S 6 (e) and is not transferable. {Ballen, A. J.C.) 
Mr. Na<holav KoriAYA. 1923 Nag 61 


S. IZO—Assignment of decree^Vatiditv 

— Notioe. ^ 

All assignment of a decree debt is not valid as 
agiinst the debtor uniil the debtor has in fact 
notice of the assignment and any payment to the 
original decree-holder is valid, against the assi¬ 
gnee if made before notice of the assignment. 
[Miller, C. J, and Kuhvant Sahay, J,) Tata Iron 
and Steel Co. Ltd v. Haidyanath Laik. 

2 Pat. 764 ; 1924 P. 111 . 


ISO-Arrears of rent due—Assign- 
ment—Writing necessary. 

The transfer ot a right to arrears of rent and 

current dues can only be made by an instrument 

111 wnting under S. 130 of the T. i>. Act (Oas 

JJ,) Rames.hwak Nakain Singh j.. 
RikNath Koeki. jq23 P 165. 

— —8 i^O-Promissoryuote-Assignment by 

separate writing-R^ghti, oj transferee ^ 

A promissory note can be transtcired by an 
assignment in writing even in places to which the 

T. 1 Act has not been extended but of course it 

would iiot render the traiisleree a ‘holder in due 
coarse'. (Duckworth, J.) Palwan v Kkw. 

66 I. C. 601 : 11 L. B. R. 174. 




as 


security—Effect of. 

Where an insurance policy wj. deposited with 
the payee of a pro-noie by way ol coUatcial 
security, sncli deposit „ neither a transfer r o 
an assignment of the nolirv. 1. ^ 
security in favour of the payee ipox 
Ho.lnoH.J.) OFKiciAL Wn«i! v T i T 

Thompson. so l. c. 608 : s Bur i. T ist! 


Transfer of--Notice. 

A person who is bound to pay the debt, is not 
bound by the transfer of an actionable claim 
unless he receives an express notice in writ ni? 
under S. 131 of ihe T. P. Act from the transferor 
or from the transferee stating the name and 
address of the latter. The notice must be given 
only to the person concerned or his authorised 
agent {Fok, C. J,) Basant Singh v, Burma 
Railways Co, 8 L B R. 288 : 30 I. C. 278 : 

8 Bor. L, T. 268. 


--S. l^O--Morigage—Assignment—Notice 

to mortgagor, 

Tbe transfer by a mortgagee of his rights under 
a mortgage deed is valid even wiihnnt notice of 
transfer to the mortgagors. {Hartnell and 
Harlett, JJ.) Maung Kyaw Ywe v. A. L. V. 
Ranganathau Chetty. 11 Q 770 ! 

4 Bur. I. T. 160. 


• -8. ISO {D^lnsurance policy—Moneys 

due under Assignment of, by way of chQr\i.e — 
Writing essential, 

S- 130 of (he T. P. Act applies not only to ab¬ 
solute assignments but also to assignments by 
way of charge, and a mere deposit of a life in¬ 
surance policy by way of security for a loan, 
without an instrument in writing, docs not create 
any equitable charge. The positive language of 
b. 130 of the T. P. Act precludes ihe applicatio* 
of any analogies of the English Law. {lord 
Moulton ) Mulraj Kiiatan v. Vishwanath 
37 Bom 198 : 40 I. A. 24 : (1912; M. W. N. 1247 
12 M. L. T. 652 ; 11 A. L. J. 7 : 17 C. W. N. 209 

15 Bom. L, R. 9 : 17 C. L. J. 162 
17 I C. 627 ; 24 U. L. J. 60 (P. C.). 

8. 131 and 130 — Operaiion of. 

The validity of an assignment must be tested 
with rcierence to ihe law as it stood at the time 
when It was made. The provisions of S. 131 as it 
originally stood did not invalidate an assignment 
tor want ot a notice to the debtor, but it only sus¬ 
pended the opeiation ot the assignment umii 
notice was given. {Moekerjee and Casper^: JJ\ 
Ismail Holla v. Jado Nath. 10 I.c. *510 ■ 

18 C. L. 3 641. 

- --S. IZ2—Purchase of debt-Rights of 

purchaser- Equities, " 

Where a decree-h*Idcr purchases a debt due to 
his judgment-debtor from a thud person he lakes 
the dcbi as it stands at ihe lime of sale subject 

to the equities and liabilities to which the ludg- 

ineiit-debtor was subject at the time of the sale 
Ct*osLqueniIy the debtor of the judgment-debtor 
could set off against the debt any amounts due to 
him from the judgment-debtor. {MarUneau and 
Harrison, JJ.) Ram Bhaj Datta v. Ram Das. 

3 Lah 414 : 69 1. C. 720 : 1923 Lah. 261. 


8 . IS2—Transfer of mortgage — 

oalton of English 

cahirtu English Law the principle, appli- 

uableto thc ajsigumenis of choses-in-aciion do 

Dot apply to transters of mortgages. A morieace 

thereof' “'^'•onablB claim within S. 138 luid 
iiieretore assignmeut of mortgage is not covered 
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TBANSFEE OF PROPEBTY ACT (IV OF 1882) 
8. 132. 

by the same rules that govern assignment other 
choses-in-action. (Ayling and Napier, JJ.) 

SUBRAMANIA lYER V, SUBRAMANIA PaTTAR, 

40 Mad. 683 : (1916) 1 M. W. N. 851 : 
34 I. C. 859 : 30 M. L. J. 615. 


S. 132 — Aisignment of debt ^Debtor 


assenting to assignment—If can afterwards as¬ 
sert any claim against the assignee — Ass\gnmeni 
subject to equities. 

Where on an assignment of a money debt the 
debtor assents to deliver the moneys to the 
assignee according to the terms of the assignment 
he cannot afterwards assert, as against the asgig* 
nee any claim in his ovvn rigm oi wnicb the 
assignee has no notice. Quaere-. —Whether the 
obligation is baseJ on contract, estoppel or 
waiver ? The assignee of an actionable claim 
print'i faice takes it subject to all existing equi¬ 
ties and it is his duty to ascertain their extent. 
{Spencer, Trotter and Napier, JJ.) Venkata 
SUbbiah V. Subba Naidu. 

2 L. W. 977 : 18 M. L- T. 883 : 

811. C. 152 : (1915) M. W. 5. 822. 


PEOPEETY ACT (IV OF 1888) 

does not amount to assignment, unless the trans- 
ter IS made with express words to that effect. 
{Sundara Aiyar and Sadasiva Aiyar, JJ ) Muthu 

krishnien v. Virabachava Iyer. 

12 If. L T. 18 : (1912) M. W. N. 919 : 

16 1 C 601 : 23 X. L. J 480. 


S. 186— Sales in execution. 


S. 132— Sel’Off—Assignee—Chit Fund. 


Under Sec. 132 a sei-off can be claimed by a 
debtor against the creditor’s assignee and can be 
enturced. though the plaintiff is a purchaser of 
an actionable cltim in a Court auction. {Sadasiva 
Aiyar and Napier, JJ.) Subramanian Pattak 
V. Kirauadasan. 

16 I. C. 686 : (1912) M. W. N. 1285. 
8. 134— Ckosc'in-action — Mortgage of 


—Right to sue for debt — Lt*nitation—Starting 
point. 

A suit by a mortgagee from the subscriber to a 
chit fund of the amount that will thereafter be¬ 
come payable to such subscriber from the 
Karaswan for the recovery of the debt given to 
him as security is maintainable and he is the 
only person that can sue for recovering that 
amount ; for such suit against the Karaswan ibe 
date when the chit money became payable and 
not the date of mortgage is the starting point of 
limitation, [Seshagiri Aiyar and Moore, JJ.) 
Arunachellau Chsttiar V. Maduswami, 

56 I. C. 146 : 11 h. W. 238. 

___S. 184— Hypothecation of pro-note— 

Transferee allowing pro^note to become time- 

Where a promissory note has been hypothecat¬ 
ed the Iransferecll ought to recover the pro-note 
debt failing which he is liable to be debited with 
the amount if the note is allowed to become 
time-baned {Whi*e, C. J., Miller and Oldfield, 
11 \ MUTHUKRISHNA AiYAR V. VEERARAGHAVA 

Aiyar. »» 297 ; {191^ M. W. N. 889 : 

^ 14 M, L. .T 411 : 21 I. C. 816.: 

25 M. L. J. 856. 

_Si. 134 and 1^8—Negotiable instrument 

^Hypothecation—Effect. 

The hypothecation of pro-note or chose-in- 
action by debtor to a creditor amounts to an 
assignment especially when POS»ess'°" '* 
ferred. Per Sundara Aiyar. /.-Such hypothecation 


S. 135 has no application to sales in execution 
by virtue of S. 2 (d) of Act. (Benson and KUshna- 
swami Aiyar, JJ.) Palaniappa Thvan v. Shada- 

(1911) 1 M. W. N 113 • 
9 1. C. 799 : 9 M. L. T. 819. 


S. 186 — Right fo arrears of 


Aoitonable claim^Not enforceable. 

The right to arrears of rent in respect of pro¬ 
perty purchased by a pleader along with the pro¬ 
perty is an actionable claim and cannot be en¬ 
forceable. (Jenkins, C. J Harrington, Stephen 
Mookerjee and Holmwood, JJ.) Hari Lal Sinha 
V. Tripura Charan Roy. 

40 Cal. 650; 17 C. W. N. 676 • 
19 I. C. 139 : 17 C. L. 438. 

—--S 136—Decree is not actionable claim, 

A decree is not an actionable claim and hence 
the transfer of it in favour of a pleader is not 
invalid. (Abdur Rahim and Odgtrs, JJ) 
Govindarajulu Naidu v. Ranga Rao. 

13 I. W.97 : (1921. k. W N. 98 • 
29 M. L. T. 99 ;62I. C 265 • 

40 K, L. J. 124. 

-S. T36^Vnprofessional conduct. 

A pleader is guilty of unprofessional conduct 
by a purchase of an actionable claim prohibited 
by S. 136 ; especially if the purchase be 
speculative as when the claim is ripe for judgment 
and the seller is his own client unable to indee 
the result of the suit. A claim is still an action¬ 
able claim though the suit might have been 
instituted thereon. (Benson, O. C. JSankaran 
N air and Sundara Aiyar, JJ.) MuNi Reddi w 
K. VENKAT Rao. 37 Had. 238 • 

. T, U15 :(1912) M. W. N. 1029 • 
18 cr. L. J. 800 : 17 1. C. 544 • 

28 X. J. 447. 


-2* 136 —Pleader advancing money lo 

client towards redemption decree in client's 

favour. 

Where a pleader advances money on a mort¬ 
gage to a client for the purpose of payment to¬ 
wards a redemption decree passed in the client’s 
favour, the transaction does not amount to a 
transfer of an actionable claim within the purview 
of S. 136 of the Act. (Lindsay, J C.) Sahibunnissa 
V. Abdul Ghafpur. 3 0. L. J. i4o • 

84 1. C. 860 : 18 0.‘c. 60. 


“ 2- 197 Mate s receipts—Shipping carri¬ 

age by inland waters—Negotiable Instrument- 
Document of title — Strangers—Obligation. 

The duty of 3 a Shipping Company, ’ whose 
vessels ply in inland waters, arising from a 
document which charges the Company with 
receipt of certain goods from a shipper under a 
bargain to convey them by its ship to a certain 
place for a stipulated freight on certain 
•onditions, is to deliver the goods to the shipper 
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S. 137. 

or (ohis nominee at the place of the delivery, and 
altlioujih such a document is called a Mate’s 
receipi to which certain terms which are more 
suit thle to B'lls of Lading are appended, it is a 
siinfdc <irdinary receipt for goods, and not a 
neg ‘liable instrument within S. J37 of the Trans¬ 
fer of Property Act ; nor is it a document ot title 
and the goods do not pass upon the transfer of it. 
A clause in a circular issued by a Shipping Com¬ 
pany iti the enurse of its business intimating ihat 
the company shall not part with the goods ship¬ 
ped unless receipts thereof (which were called 
Mate’s receipts) are given up or otherwise unless 
a guarantee obtained, d ;es not constitute an obli¬ 
gation upon which a person (who is neither the 
shipper nor his nominee) as an outside party is 
entitled to found an action against the Company. 
'Lord bhaw.) NatCHEAPPA ChetTY V. IKAWADDY 
Flotilla Co 41 Cat. 670: 

(1914) T£ W. N. 163 ; 18 C W. N. 457- 
12 A L J. 211 : 15 M. L, T. 193 : 
7 Bur L. T 40 ; 19 C. L. J. 266 • 
22 I. C. 311 : 16 Bom. L. B. 298 PC) : 
[On appaal from 9 I. C. 465 : 4 Bar. L. I'. 21.] 

-S. m~^Delivery order—Coutract Act, 

S. 108, 

Under the Contract Act, S. 108 and T. P. Act 
S. 13; there is now a statutory recognition of a 
delivery order as a documcot of title and under 
it tne Iranstcrce acquires a title to the goods. 
{Jenkins, C. J. and Woo'^roffe, 7.) Anglo-India 
Jute Mills Co v. Omadimull. 

10 I. C. 859 : 38 Cal. 127. 

-8. W—Promissory noteSale of—Duty 

of bu\er. 

A person buying a promissory note must ktsow 
that he IS buying a mere claim and must make 
enquiries before buying. It is a case of caveat 
emptor, [Johnstone, J.\ Kishen Sarup 7». Tara 
CkaND. 150 P. L. B. 1915 : 

29 1. C. 887 ; 76 P. W. R. 1916. 

- 8 . 137 —Railway receipt —.4s«igrimcr»t 

when passes title. 

Assignment of Railway receipts passes title to 
goods only when they are proved to bo neg '•t'abic. 
[Robinson an i 7/.) Aru.s’ACHALlam 

Chetty V. Ko Po Van. 1 Bur. L J. 90 : 

11 L. B. B. 341 : 1933 Rang. 1. 

transfer OF PROPERTY (VALIDATING) ACT 
(XXVI OF 1917). 

— -S. 3, (PrOTiao 3 )—f ormer Court —Res 

toration of appeal— binding ol trial Coii>e, 

An Appellate Court acting under S. 3 of Act. 
(>XVI of 1917) restored an appeal which h.ad 
been dismissed. Held, tliat the appeal became 
once more a pending appfc.\l and the .Appellate 
Court which is ’* the former Court’* within the 
proviso (3) to S. 3 is not bound by the fiiulmg of 
fact of (lie Original Court (Ptgg'/f and Walsh, 
JJ.) KAMPA L)KVI V. Kl-.SHORt Lal. 

65 I. C. 981 ; 18 A. L J. 447. 

TREASURE TROVE ACT (VI OF 1878). 

-Ss. 4 and '20 — ‘Finder, mta^iing of, 

Where petitioners discovered treasure while 
cutting a tree under the orders and in the 


I TRUSTS—Co-trasteea. 

presence of the employer who at once asanme 

control over it. Held, that the petitioners were 
never»heless ‘finders* under .S. 4 of the Act. 

( Sadasiva Aiyar, J.) Mala Naicken, In re. 

' 16 Cr. L. J. 682 : 25 I. C 640 • 

27 M L. J. 477. 

- Sa. 20 hnd 21 —Forbidding a person not 

a finder , to girc notice—Charge—Usufructuary 
mortgagee whether owner. 

A usufucluary mortgagee is owner ; the for¬ 
bidding of a person who was not the finder or a 
person cmrloyed or in'^tructed by the under to 
give notice on his behalf is no offence. [Walsh, 
J.) SiTAL V . Emperor 15 A. L. J. 796 r 

43 I. C. 995 : 19 Cr. L. J. 36. 

TEEATf ES. 

See Act of State. 

TREES. 

See (1) General Ct AusFs Act, S. 3 (25). 

( 2 ) Landlord and Tenant. 

(3) Regn. Act. S. 2. cl. (61. 

(4) Tenancy Acts (Local). 

(5) T. P. Act. S. 3. 

TRESPASS, 

See Adverse Possession. 

TRUSTEE. 

See ( 11 Trcsts. 

( 2) Trusts Act. 

TRUSTEE ACT (XXVII OF 1866). 

-Si. 8 . 20 and S2—High Court—Vesting 

order— Power to •*'oke. 

Under the Indian Truftees Act bv virtue of 
S. 8 the High Court mav rrake a veiling order 
having the effect of a conve\ance with regard to 
prorerties held, hv a minor trustee or mrrigagee 
and Ss. 20 and 32 trsy be used in the same way 
as similar sections in the English Act. (CAflu- 
dhury, J.) Basir All t'. Hafiz Nazbr All 

48 Cal. 124 ; 30 I. C <06 : 19 C. W. N. 8l7. 

trusts. 

Co-trniteee. 

Creation of. 

InteniioD of the author. 

ReimburifmePt. 

Removal cf trustee. 

Tiarjfer of office of trustee. 

Transfer of trust property. 

Miscellaneous. 

Ca-trusteei. 

*-0‘tru$t(es—AQminisiraio} de bonis 
non— 8 i 4 i/ by, against heirs of deceased adminis¬ 
trator. 

A lest.Ttor aproinlcd two executors cf the pro¬ 
perty bequeathed to an ircl Ore of th€ cxecutoii 
died and iho testator's davghlcr who had obtain¬ 
ed grant of adn inistraiion de bents non sued is 
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heirs for account and delivery of moveable pro 
perty. Held^ that the heir^ were under no 
obligation to render account to the administrator 
de bonis non, (Walmsley and Greaves, JJ.i 
Gourchandra Das v. Mon Mohini DAsi. 

62 I. C. 476. : 25 C. W. N. 332 , 

--— Co-irustees — Pro-note by one, with 

- Co-trustees— Right of suit—Joint action consent of others—Personal liahaity. 

essential. When any one of the trustees of a temple 

Ordinarily all the trustees should be cn-plff'; money and executes a promi-sory note 

and only such of them should be made defts. as , renders himself personally liable 

are unwilling to be joined as co-plfls or have though he uses the money for 

done some act precluding them from being * -.u temple, if he takes the loan 

joined as plffs, Where the administration of a • 5 ■ consent of his co-^rustees. (Sesha- 

trust is vested in several trustees, they all /.) 1 hiruvengadaswami Iyengar 

should be considered as forming one collective Veeka Pillai. 30 I C 778. 


TRUSTS—Creation of. 

perty. (Ahdut Rahint and Nahiet, JJ.\ Kovittal 
Parambil Parukam V. Attimava Illeth 
Narayanan. 42 Mad. 335 : 0 L. W 413 • 

25 M L. T. 272 ; (1919) M. W. N. 247 • 

501. C 371 ; 36 M. t. J 295. 


trustee, and they must exercise the powers of 
their office in their joint capacity. (Mookerjee and 
Walmsley, JJ.) Norendra Nath Kumar v. 
Atul Chandra Bandopadhva. 

41 I. C. 837 : 27 C. L J. 605. 

■ ■ —- Co-trustees—Joint possession—Right to. 

Where a plff. and deft, are mujawars oi 2 i 
shrine and plff claims joint possession with the 
deit» in respect of a batthak and certain shops 
belonging to tbe shrii.e, a decree for joint pos¬ 
session could be granted and it does not involve 
the eviction of the detendai t, 27 All. 153; 26 Cal. 
553 , 43 P. R. 1906 Foil. {Rattigan and Jones. 
JJ.) Muhammad Hayat v, Muhammad All 

94 P.R. 1915 : 31 I. C. 489 : 

210 P. W. R. 1915. 

_ >Co-trustees—Suit in ejectment—Omission 

to implead some of the trustees as parties— 
Effect of. 

The general rule is that if several persons hc»ve 
a joint right of action all must join in suing. If 
any of them will not come in as plaintiffs ihev 
must be added as defendants. Co-trustees are 
subject to the above rule. 5 C. L. J. 527 ; 34 M. 
406- 8 Cal. 42, 39 Mad. 456: Ref. Co-trustees form 
as it were one collective trustee and must exercise 
the powers of their office in their joint capacity 
and cannot act separately. [Spencer and Rame- 
JJ\ Thina Shanmuqa Moopanar V. Sub- 
B^?yA MooPANAR. 42M. L. J.133: 

BAYVA MU ^ ^ JJ jjjg . Jg ^ ^ . 283 . 

31 M. L. T. 266 : 1922 Mad. 317 (H. C.). 


_ Co-trustees—Hereditary trustees— Dele¬ 
gation of power to one. 

Several hereditary truestees of a charitable 
trust may appoint one of them as a managing 
trustee for some purposes, though in the case 
of suits, etc., all should join as parties and should 
act after consulting each other. [Sadastva Atyar 
and spencer, JJ.) AngamUthU Ramalinga 

Pillai 60 I- 76Q : 39 M L. J. 685. 

_ Co-trusces—Acts of majority—Two trus 

tees—Charge. 

The grant of Kanom by one of two trustees 
without the other’s consent is inoperative. 24 
Mad. 296, Appl. The Kanomdar has a charge on 
the trust property if the hanom amoani has been 
Lpplied to di^hatge a liability on the trust pro- 

c D —VOL. IV 133 


, I - Co-trustees—Power of majority of,. 

The whole body of a charitable trust can 
legally be bound by ihe majority. A few only 
of the trustees without any autho’-ity from the 
entire body cannot discharge third parties from 
payment of their dues to the trust. {Spence- and 
Coutts-Trotter, JJ.) Natri Mf.non v Gopalan 
Nair. 39 Mad. fi97 : (19l6iM W. N. 566 - 

3 L. W. 714 : 18 M. L. T. 220 • 
30 I. C. 713 : 29 M I. J. 291. 

■ Co-trustees — Ejectment suit against 

tenant by one—Effect of. 

A suit by one trustee against a tenant in eject¬ 
ment even without consulting the cn-trus'ecs 
before suit but impleading them aa defendants 
after giving notice to them to join him in the 
suit, is maintainable. 20 M. L J. 951 Ref • 14 
Mad. 489: 23 Mad. 82, Dist. {Ayliug and 
Seshagirr Atyar, JJ.) Cherukat Madthil 
Edakramanchfri V . Mangathaya Damodaram 
I Nambudri. (1914) M. W. N. 834 : 26 I. C. 207 : 

16 M. I. T. 260.' 

- Co-tfustees—One trustee suing another 

in ejectment, tf lies. 

A single trustee cannot recover possesfion of 
the trust properties from another b. evicting 
him though such a suit mav lie against a stranger 
on behalf of the trust. {Benson and Sundara 
Aiyar, JJ.) Ambalam Pakkiva Udayan v 
Bathb. 36 Mad. 418: (1912) M. W. N. 162 i 

13 I. C. 699 : 24 M. L j. 630. 

i 

- Co-trustees—Suit for rent—If maintain¬ 
able by one alone. 


A member of charity trust and religious trust 
can alone sue to recover rent and yet not implead 
the rest. {Po Hun, J.) Ma Se v. U LUn. 

2 Bur. L. J. 266. 

Creation of. 

\ 

- Creation of—Po_wer. of settlors to change 

the character of proprietary and contractual 
rights. 

It is plain that, however clear the principle 
which governs the character of the proprietary 
and contractual rights, it is always open to the 
testator or se«tl ir, with full power of disposition, 
to exclude its practical cmsequences. He has 
only losav that if, for example it is his intentioa 
that the person entilled to the fixed snm, payable 

only after the determination'.of the intermediate 
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title should account to those in whom the inter¬ 
mediate title was vested or their representatives 
Such an exoression o( intention has, at least, the 
effect of creating? a trust in equity and mi|>ht in 
certain cases, be operative at law by givii>g a 
special character to the title of the periodical 
payments If has the effect of makmg the ques¬ 
tion in most instances one merely of constmenoD 
of the instrument. {Vi^icounf Haldane.) Pmiroz- 
SHAW Bomanjee Petit v. Bai Goolbal. 

47 Bom. 790 i 18 L. W. 910 : 

26 Bom. L. B 76 : 33 M. L. T. 372 : 

50 I. A. 276 : (1923) M. W. N. 616 : 

1923 P C. 171. iP C.}. 

- Creation of -Uucertamtv of subjeet’matter. 

Nr) trust is created if the subject matter is too 
uncertain to enable the Court to administer it. 
{Lord Bxtrkma$ter.) BHaIDAS Shivadas v. 
Bai Gulab. 42 M L. J. 385 tP. C.) : 48 Bom 153 • 

24 Pom. L. E 551 : 26 C. W, N. 129 : 
20 A. L. J. 289 : 35 C. L. J. 314 : 15 L. W. 412 : 

30 M. L. T. 149 : 49 I. A. I ; 19:^2 P. C. 193. 

Creation of—Pfesuniption of advance’ 
tnent—Law m Eitf^land and tit India. 

The general rule in principle of the Indian 
Law as to result in trust but liitU from the gene¬ 
ral rule ot English Law upon the same subject. 
The decisions have established that Hindus or 
Mahomedans make transfers or grants for no 
apparent rea on or purpose. Consequently the 
presumption of the resulting trust in favour of 
the person providing the purchase-money arises 
in India, and there is no presumption of an in¬ 
tended advanc‘*meiil in favour of the benamidar 
as there is in England. Where a transaction takes 
place between persons born in Ind'a of British 
parents and who have resided practically alt their 
life in India the principles and ttie rules of tlie 
law are those of the Court of Chancery in England 
that will apply tn them. Which rules o( law will 
apply to any given case in India will not wholly 
depend on race, place of birth domicile or resi¬ 
dence. But the widespread and persistent usages 
and practices of the native inhabitants are more 
important. The mere statement by the husband 
or the father that he did not intend to confer any 
beneficial interest on the donee or transferee is 
of little avail unless he proves that he had otlier 
differenUnotives for the action he took Their 
Lordships held on the evidence that tlia pre¬ 
sumption was an advancement to the wile was 
intended was rebutted {Lord Atkinson.) Kbk- 
wicK V. Kkrwick. 

48 Cal. 260 : 47 I. A 276 : 11920) M. W. N. 738 : 

13 L. W 465 : 28 M t. T. 194 : 

^ 67 I. C 834 : 32 C L- J. 490 : 

2 V. P. L. R (p.C.) 163 : 23 Bom. L R 730 ■ 

39 M. L. J. 296. (P C.) 

[On Appeal from 47 I. C. 376.] 

Creation of—Purchase in the name of 

wife or child—British descent—Presumption. 

rbe law relating to resulting trusts is the same 
u. EogUnd and India. But the doctrine of the 
Courts of Chancery that where a husband ora 
father pays the money and the purchase is tatcen 
in the name of a wife or child there is a presump, 
lion of advancement does not apply in this 
country except in the case of persons boro in 


TRUSTS—Creation of. 

India of British parents and living in British 
India. {Lord Atkinson.) Kerwick i». Kerwick 

(1920) M. W. N. 738 : 8 M. L. T 194 • 
32 C L. J. 490 : 67 X. C. 834 ; 47 I. A. 275 (P.C.) ! 

' 89 M L. J. 296 

48 Cal. 260 : 23 Bom. L. B. 730 : 13 L. W 455 • 

2 U. P. L B. 153* 
[On Appeal from 47 I. C. 376.] 

Creation of—Public purpose of charita~ 
blc or religious nature. 

A charirable trust might be created by a grant 
fur tlie express purpoie or a grant having been 
ma'*e in favour of an individual or class of in¬ 
dividuals that individual or class might after 
i.btaining the grant create a charitable trust. [Rich’ 
ards, C. J . and Bancrjec, J.) PUran Atal v. Bar- 
shan Das. 9 a L. J. 709 : 14 I C. 698 : 

34 A. 468. 

— - Creation of — Essentials. 

One e^ssQt al of trust is that it should be im 
PvTiitive, li a man can perform or carry out 
the alleged trust just as he like?, then it is no 
trust. In other w irds if be is entitled to put the 
money into his own poexet, he is not a trustee 
known t ) the law. {Harten^ J.) Phb Advocate 
General of BoMBiV v. Yasufalli Ebrahim. 

24 Bom. L. B. 1060. 

- Creation of—Deed void—Position of trus~ 

tees—Express and resultant trusts—Adverse pos¬ 
session by trustees—Right of cestui q.ie trust. 

Where what purports to be a trust-deei turns 
out to be void and therslore not to have passed 
the legal e>ta*c, the p )sition of those who took 
possession, believing thcins^^lves to be trustees, 
necesvanly aNSumes the chiracicr of possession 
by trespass and is therefore from the inception in 
law adverse against all the world. Bui where 
the trust-d.ed in itself is gojd and valid to the 
extent of passing the legal estate but the trusts 
declared are in themselves wholly or partially 
bad, then there is a resultant trust over to the 
author of the trust and the possession of the 
trustees, whatever they may think of it and how¬ 
ever they mav imend to use it for the purposes 
of carrying out the bad trusts, could not in Uw be 
adverse to the cestui que trusty that is to say the 
gianior so long as a trustee occupies the position 
of a trustee as soon as the declared tmsls failed 
and there is a resultant trust in favour ot the 
settlor, the trustee's possession is essentiallv that 
of his cestui que trust and can only be changed 
into adverse possession by a conscious and deli¬ 
berate act; that is to say he must repudiate all 
intention ot holding for the result in ctsiui que 
trust and he must assert his Intention of continu¬ 
ing to apply the trust lund to uses which the 
Cuu t had declared or which are known to him, to 
have failed. No act performed by a person taking 
as trustee undei his own trust settlement, purport¬ 
ing to be in his capacity as a donor can have 
any bearing at all upon the character of his pos¬ 
session as a trustee. In case of an express 
trust a cestui que trust can recover the 
trust property from the trustee oven after 
12 jears, though during the 12 years, he 
had taken no steps to recover the same. But 
if the trust is an implied trust then be must 
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ISUaTS—Creation of. 

sue to recover the property wituin 12 years from 
the date oi assuuipcioii of an adverse title by the 
trustee. There can be no adverse possession oi 
the resultant trustee until there has been some 
material change in the character ot the trustee 
referable to his knowledge oi his changed relatiot. 
and uomistaaably adverse to his true ccsiui que 
trusL Where tne ultimate resultant trust wnich is 
to spring back to the settlor is consistent wiin the 
discha ge oi the declared trust, then it ujay by 
loose use of language be said to be txpiess on 
the lace of toe deed but where the exiinciioa 
or lailure oi all the i.iiended trusts is a condmon 
precedent to the resultant trusts,coming into being 
then ihe latter is clearly a true icjuliant trust and 
is nut express and never can be cxpiessco on the 
lace of the deed. There can be no question oi 
limitation at all until toe court has pronounced 
some at any rate oi the declared trusts to be bao. 
Until the question waetner tne trusts are good oi 
bad, IS decided lunitadon docs not begin to lun 
against a resultant trustee. When Uie relation 
between the trustee and ccsiui que trust is esta¬ 
blished it would of ncceosity go back to the mo¬ 
ment when any or all ol tuo^e declared trusts 
tailed. {Beumaiiy J.) Peek Bhav v, Ebkahim. 

13 bom. L. £. 717 ; x. C ZZo : 36 £. 2X4. 


trusts—I ntention of the author. 


Creation of-^Deed cortitruction. 


Where a pirtttiou deed recited that the son 
was to make over a certain quantity oi nee ana 
cocoanuts for the perfomiance ut divine service 
to the lather during his liietime and aiierwards 
was to take over tocse prohts himseli and per¬ 
form the said divine service^, and it was also 
provided that the son should not mortgage or 
sell the lands, tnat i>herc was no cooipiLtc 
dedication oi property to a religious trust but 
merely a gut subject to an obligaiton to perform 
certain services. {Batchelor anu Boe, JJ.) Uass.v 
Ramachandra V. Nakasinha Uamodhar, 

3o bom. lo6 : 9 I. C. 766 : 13 bom. 1. R. 101. 


estate—intention 

Of the testator —A'o Power of alienation 
Though the trust property is inalienable the 
testator is not precluded from cieaiing an ab¬ 
solute estate in the trust property, and the trust 
property would descend to the heirs of the donee 
according to ordinary law. [Wallis, C. J. and 

Ramesam, J.) GuRUvAj Amwah v. Rangaswami 
Mudaliar. 62 I. C. 745 ; 13 L. W. 513, 

—- Creation of—Private or public trust— 
Evidence—Power of family to pull an end to Pri¬ 
vate endowment - Alienation of property to 
family temple, ^ r j 

Clear and strong proof of dedication to the 
public IS necessary tor the dedication to public of 
a lemple which once admiiicdiy belonged to a 
family. The member of a family may unani¬ 
mously put an end to a private endowment such 
as a family temple. Properly attached to a 
private temple belonging to a family cannot be 
sold in execution ol a decree against the family 
KMulhuswami Aiyar and Best, JJ.) Appu Pattar 
V KuRUMBA BHAGWATI. 11 1. c 633 • 

21 M. L, J. 688. 

—- —Creation of—Registration of trust-deed. 
Registration of a deed of trust passes title to 

the trusiee in the absence of an inteniion to the 
contiary. y. and Abdur Ruhtm, /.) 

PULLAYA CHEXTY V. VedACHELLA PiLLAI. 

(1911) 2 K. w. R. 376 ; 11 1 . C. 24 : 

10 M. L. T. 44. 


Creation of — Declaration, 


—- ^Creation of—Conditional trust—Gif I to 

charity—Condition not fulfilled. 

A ^ammdar piovmeu by a irust deed for the 
njaihtcnance ot himseii and his laoiily and ‘atie i 
the liqutualion and payment oi debts to spend 
Ks. 5UU lOr medical a .d cducattuoai chanty with¬ 
in the ifcamindari, as shall appear just to the 
trustees with his approval’. Tne trustees paid 
oH the debts with a substantial balance m hana 
The Zammdar dying in tne meantime, his widow 
initiated proceedings to obiain direction irom 
the court whether the provision lor chaiity was 
operaiive. Held, that me provision lor cnaniy 
was invalid. ^Aiookerjee, A. C. y» and Fletcher, 
J I Santona Kuy V . AovocatE-uenekai. of 
Wpngal 48 6aL 124 . 32 6. L. J. 453 : 

BENGAL. ^ ^ ^ ^ JJ 

Creation of—Charitable trust. 

Although no formalaties are required to be 
obseived in case of charitable trust, yet where 
the trust is created with reference to particular 

parties, the langaage ai.oula be 

s^rtow that dcfinne iniention. [Oldfield and 

Krishnan JJ.) VB.’^KATACHALAPArHi V . Chakka- 

pIni IivIr 42 M. L. J. 208 ; 16 M L. W. 279 : 

PANI Aiyar. w. N. 123 ; i822 M. 83 l3j. 


Where a person was entrusted with certain 
money and he was direcied to delray the ex¬ 
penses OI family ceremonials with the interest on 
the money there is a suthcieni declaration of 

trust. [Batieny J. c.) Kashiphashad Mohan 

UAL. N. 63 

- Creation of—Contract. 

In a need of sale. A the vendor left some 
money with the vendee B, for paying it to a 
third person and A also wrote a letter to B to 

pay the amount to the third person. There wL 
however no undertaking by B to pay to me tmrd 
person, held, that there was no declaration of 
trust in lavour oi the ihird person who could not 

therefore recover tue money from B {Rons J\ 

Bhagwat Narain V. Ganga Prasad! ’ 

62 I. C. 617. 


^ of— Disposition contrary to 

personal law. ^ 

A mAO cannot by the interposition of a trustee 
make a disposition of property wnich under his 
personal law he cannot make by means ol direct 

gilt. [2womey,C,J.andMaung Kin 7 i Ma Yn 

po Thaung. so 1. C. S32 Tu Bur. 1. T 

Intention of the author, 

intention of author of trust—Conduct of 
trustees after execution of, 

The miscouducl or trustees Or the neglect bv 
them of tneir duties afier the execution of the 
ti ust IS no ground tor determining the intention 
of the author of the trust when he executed the 
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TRUSTS— Beimburaement. 

<leed of tru-'t. J. C. and Lindsay, A, J, 

C.) Hashim Ali Khanv. Sadiq Husain Khan. 

13 I C. 882 : 14 0. C. 366. 

BeimbanemeDt. 

- Reimbursetncnt — Personal liability of 

the trustee. 

A trustee is personally liable for the price of 
aiticlcs supplied to him for the use and benefit of 
the temple and Ou charge is made on ihe temple 
property for tne pnee [Od^ers, J.) Ponnusami 
Chettar V. Fichu Sastkigal, 62 I. C, 423 : 

13 L W. 323. 

- Reimbursement — Debt contracted on 

Personal security—Trust purposes—Remedy of 
creditors 

A creditor lending? money to a trustee on his 
personal credit though for purposes of the trust 
caonot f^et a decree a^^ainst the trust property but 
can get a personal decree against the trustee. 
The money mav tiave been spent for the purposes 
of ihe trust. 26 Ch. D. 245; (1880) 15 Ch 548; 28 
Cal. 574, holl,: 31 Mad. 47. Expl. [Abdur Rahim 
and Spencer, JJ.) Swaminatha Aivar v. Srini¬ 
vasa Aiyaw. 21 M. L. T. 91 . 

(1917) M W. N 278 : 5 I. W. 323 : 
88 I. C. 172 : 32 M L. J. 269 


TRUSTS—Transfer of Office of Trustee. 

the nature of a freehold office under a corpo- 
tation. In a suit by a nevvlv appointed trustee to 
recover the office and properties attached there 
to from ‘the dismissed trustee, the latter can 
question the validity of bis own dismissal and 
also the regularity of the appointment of his «uc- 
cessor. A failure by a trustee to keep and to 
submit accounts are sufficient in law to justifv 
his removal from the rffice of trustee. Ouaere - 
Whether the Courts are competent to~ review 
findings of fact by a Temple Committee. {Wallis 
C. J. and Seshafiiri Ai\ar, J.) Sundaresa Gurck- 
kal V. Kuttiam Subramaniam Mudali. 

61 I. C. 741 : 13 L W. 213. 

- Removal of trustee—Breach of trust- 

person entitled to become trustee in futuro— 
Remedy. 

A person entitled to the office of trustee in 
futuro cannot sue lor possession of the trust pro¬ 
perties in pr-scnti and the proper remedy is a 
suit for their removal from office and appoint¬ 
ment of a receiver pending app,,iDtment of new 
trustees (ir.r//„. C. A and Seshagiri 

Atyar, J) Ettishfri Edathil r. Fothera 
Kaloor. 

26 I. C. 946 : 2 L W. 61. 


- Reimbursement —Right of—Money bor- 

rowed for temple. 

A trustee ol a temple borrows money lor the 

temple. He must be indemnified from the trust 

estate for the debt (it he) pays it though the case 
is not covered by Ss. 69 and 70 of the Contract 
Act. {Abdur Rahim and Phillips, JJ.) Sketha- 

RAUA lYKR V. MURUGAYYA. 12 I. C, 335. 

Removal of Trustee. 

- Removal of trustee—Rules as fo--shebait 

—English law. 

If a thebait in the exercise of his duties puts 
himself in such a position as would prevent him 

from well discha-ging his duties, he is liable to 
be removed. The grounds for removing a 
trustee from Office ti England, arc not the same 
as in India. \.Lord Buckmastcr,) Fearv Mohan 
Mukskji V. Monohar Mukerji. 

48 I. A. 268 : 19 A. L. J. 773 ; 23 Bom. L. R. 913; 

34 C. L. J 86 • 
(1921) M. W. N. 564 ; 12 L. W 104 • 
26 C. W N 133 :62 1.C 76 • 
2 Pa(. L. T. 726 : 41 M L. J. 68 (P.C.) 
[On Appeal 54 I C g j 

- Rcmo^'al of trustee—Trustees denying 

public character of trust. ^ 

Where the trustees appoinied by the founder’s 
heir, persistently contend that it is not a public 

.... ^ A . and particip.atcd in 

violations of the trust, it is a fit case for their re¬ 
moval by the Court. (Abdur Rahim and Burn 
JJ.) Vaithinatha Aiyar V. Tyagaraya Aiyar’ 

68 I. C. 631 : 41 M. L. J. 2ol 

- Removal of trustee—Failure to keep 

accounts. * 

The removal and appointment of a temple 
trustee can only be made bv a majority of 
the Temple Committee. The trusteeship is in 


—- Removal of trustee-Trnstce obtaining 

interest in trust property. 

Any transaction by which a trustee obtains an 

tnteresi m trust property is to be deprecated. 
{Sundara Aiyar and Sadasiva Aiyar, JJ | NhELA- 

kandan Nambhudri V . Narayan Nambhudri. 

17 I. C. 128. 

— Removal of trustee—Suit against trustees 

-^o prayer for removal—If piffs, can be alloued 

to amend plaint asking for removal of the trus- 

tiCS, 

Though there is no specific prayer for removal 
of the trustees yet the Court can decree the re- 
nioval after allowing an amendment of the plaint. 
{Benson and Sundara Atxar, JJ.) Ambai.a^: 
\ AKKIYA Wdayau V. BUTHE. 36 Mad 418 • 

(19131 M. W. N. 162 : 13 1 C. 699 • 

24 M. L. J. 630. 


Tra*^sfe> of office of trustee—Power 


. .V - - »/ - .-v. vv A 9 to 

appoint a successor. 

A trusteeship with power to appoint a succe^ 

sons well known to and recognized by law. 

i - l^Rtchcr, J,) Kassim 
Hasan v. Ha/ra Begum. 60 I. C. 165 . 

32 C. L. i. 16l’. 

— of office of trustee—Xo nghi tc 

i^ssocti^fe striinger lu 

It is not competent to the author of a religious 
end iwment to introduce a stranger into the 
trusteeship and to join him in dcaltng with trust 

propeu tSL {Spencer and Knshnan, J% KotTI 
.ERi K. \. sankaran N.ambi f. Kaxholi I D 
Anthakjemam. 43 j r-g 

-(1922) K. W. N. 428 : 16 L W. 26 * 

1922 Mad. 959 ! 


Transfer of office of trustee—Whe tk^r a 


trustee can dispose of his office by xril]. 
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TRUSTS—Transfer of Office of Trustee. 

A trustee acts illegally in disoosing of his office 

oy 111 He has no right to affect the succsssion 

Which must be governed by the usage of the trust 
or the law of the land {Benson and Sundara 
Aiyar, /J,) Raja Ram Aiyar v Ramasami 

24 M. L J. 476 : 
19 1. C. 660 ; (1918) M. W. N- 557. 

- Transfer of Office of trustee—Agreement 

vesting the office in one—Whether deprives the 
others of their office 

An agreement among the trustees by which the 
management of the trustees vests in one, does 
not deprive the others of their office of trustee. 
(Benson and Sundara Aiyar JJ.) Malappurath 
Paramadhathil V. Channaz ji Krishman 

13 I. C. 234 : il911) 2 M. W, N. 537. 


TRUSTS— Hiscel laneoug. 

such a case is much higher. English Law on the 
subject reviewed (Mookerjee and Rankin, JJ) 
Raja Peary Mohan Mookerji v. Manohar 
Mookerji. a? C W.N. 989 : 38 C, L. J. 266 : 

1924 A. 161. 


—;-^«/Aor of trust—Position of-Re^'oeation 

A person who creates a t»ust and appoints 
himself as the first manager is only a manager 
and he cannot subsequently revoke or alter it or 
appoint new managers. (Banerjee and Ryves. 
J.) SlODHAN LaL V. GauRi ShaNKER. 

401. C. 165. 


Transfer of Trust Property. 

- Transfer oj trust property — Charge, 

creation of—Consent of settlor. 

Where trustees created a charge in favour of 
the settlor for his consent to a m irtgage of the 
trust property while his consent was unnecessary 
and where the creditor would not have refused 
the loan without such consent, neither the charge 
nor the mortgage can affect the trust estate. (Lord 
Parmoor.) SUBramanian v. Raja Rajeswara 
DoRAI. 89 Mad. 115 : 29 M. L J. 856 : 

19 M. L. X 150 : (I9l6^ 1 M. W. W. 100 : 

3 L. W 149 : 20 C. W N. 201 : 
23 C. I. J. 337 : 14 A. L. J. 153 : 
32 I. C 258 : 18 fiotn. L. R. 360 (P.C.). 

Transfer of trust property—Permanent 
lease—Right of lessee to eject trespasser. 

A permanent lease of trust property in excels 
of tlie trustee’s p nvers is not void but only void¬ 
able. It is competent to the lessee to sue for the 
ejectment of the trespasser from the land, 40 
Mad. 212 , 36 Cal 1003 and 40 Mad. 709, Ref. 
{SP‘‘ncer and Seshag'ri Aiyar, JJ,) Kadir Mas- 

THAN ROWTHER V. SENOAMMAL, 

43 Mad. 433 ; 38 M L. J. 198 ; 
(1920) M. W. N. 185 : 65 I. C. 655 . 11 L. W. 197. 

Transfer of trust property—Charity 

— ^ A 


and private trust—Distinction. 

So far as alienatiou of trust property is con¬ 
cerned, there is no distinction between a private 
trast and a caaritv. A charity U and can be 
barred only when its trustee or manager is barred 
as the charity can only sue through natural per¬ 
son. 87 Cal. 885 (P. C.) Fol, (Ayling and Srini¬ 
vasa Aiyangar, JJ.) Subbaya Pandaram v. 

Mahomed Mustafa 32 M. L.J. 85 : 

21 M. L. T. 62 : 40 I.C. 60 : 5 L. W. 690. 

Miscellaneous. 

Trustee de son tort— Accounts—Liability 


income dedicated to charitv— 
Absolute right—Meaning of. 

, Where a document gave the whole of the in- 
' come of certain property of trustees “with ab- 
: solute rights" held, that the property is dedicated 
, completely to the trusts (2j that no one else should 
have any tight of interference with that trustee's 
management and (3) that the provision did 
not give the trustee the power to appiont a t rus- 

Sundara Aiyar, 

nJ' Rama Aiyar v. Ramasvvami Aiyar 

24 M. L. J. 476 : 19 I. C. 660 : (19 13) M.W.N. 557. 

Roman Catholic Church—Question re¬ 
garding temporal riQhts—Trustees seceding Korn 
Roman Catholic religion—Right to recover Pro¬ 
perties. 

The Canon Law should be invoked to decide 

questions of temporal rights in Roman Cathdic 

Cnurches. The right to the properties of the trust 
goes along with tne right to toe office of the trus- 
tee 23 Mad 271 (P.C); 17 Cal 3 (P C.., Ref to. 
Where property dedicated to the Roman Catholic 
Church wa? in the possession of the defts who 
were formerly R .man Catholics. Held, that when 
the latter had seceded, the plffs. who were the 
managers were entitled to recover the properties 
and that the defts. had no right to have the trusts 
aiteted to suit the new reliifion which they had 
embraced. (Benson and Sun iara Aiyar JJ.) 
Ambalam Pakvja Udayan V. Bathe. 

38 Mad. 418 : (1912) M. W. N. 152 - 
13 I. C. 699 ; 24 M.L J. 630. 


- Money-lending by trustee—Capital Part¬ 
ly his and partly of estate—Prof ts, how shared. 

Incaseofthe money-lending business of the 
trustee partly from his own capital and partly 
from that of the wards estates, the profits of toe 

business can be only proportionately claimed by 
the estate. (White, C. J. and Abdur Rahim J ) 
Ranj/hode Das v, Krishna Das. ’ 

10 M. L. r. 272 : (lOHj 2 M. W. K. 271 ; 

12 I. C. 253 : 21 M. L. J. 1096! 

- Validtly—Recognition by Courts 

In India Courts only recognise the validity of 

trusts which they can themselves execute or can 


Wilful default* . . i.- lu u I control when in process of beina i. 

Where on the death of a shebait his son though j trustees. (Batten and Stanyon A J r^T ^ 


^Vherc wiA vijw — - 

not legally entitled to succeed took up the manage¬ 
ment he is liable as a trustee de son tort and can¬ 
not set up his want of title a^ a defence. To get 
Tdecree on the footing of wilful defauU, the ces¬ 
tui au’ trust must allege and prove at least one 
instance of wilful default. He must prove some 
norHons of the trust fund which were not received 
Sughttohave been collected. The l.ab.hty in 


Elkins v. Rev, Dr. Cullem. 

40 1. C. 791 : 13 H. t. R. 51. 

- -Trust property—XiTMm^Ug^is 

Tirumaligais are private properties and nnf 
trust prooerties. [Stuart. A. J. 

SiNGN i;. Tirbhawan BAiubuk Singh, 

34 I. 0. 768 : 3 6. L. J. 223. 
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. — •Trustee — De son tort— Posilion of voltin- 
Iccr nuifxoiitni^ another's property. 

Thepayrnem of salary is no criterion of the 
liability of a trustee, and a volunteer managing^ 
another’s property without salary is a constructive 
trustee bound to account lor the due manaj^ement 
of the property. {!^fullick and Alhinson, j).) DiL- 
TOR Koer V. Harkhoo Singh. 

37 I. C. 367. 

- ■ '-Trustee appointed to realise assets of in¬ 
solvent — PJriilifiettcc of trustee — Rights of creditor 
against /nso/7'cnt while arrangement in force. 

Negligence on the part of the trustee appointed 
under an award to realise ihe assets cf the insol¬ 
vent will not entitle plaintiff, a creditor, to re¬ 
cover his debt from the insolvent as long as the 
arrangement under the arbitration, to which he 
(the Creditor) was a party or which he had sub¬ 
sequently accepted, is in force nor lias he any 
redress against nnoihrr creditor who has assign¬ 
ed the debt due to him from the insolvent, with an 
indemnity bond, to the plaintiff until it is known 
whether or not the liquidation proceedings will 
result in the payment of insolvent’s debt in lull. 
It is impossible to allow one creditor who is a 
party to a settlement to proceed against a trustee 
in respect of one debt alone. If he wishes to pro¬ 
ceed at all On the basis of the settlement lie must 
sue to enforce the settlement as a whole. {Ken¬ 
nedy, J. C. and Madgavkar, A, J.C.) Dowlat 
Ram 3 '. Ktipsi Madhowji. 

1933 Siadh S3. 

■ Trustee de son tort— Heirs of deceased 

trustee. 

The sons of a deceased trustee are not trustees 
dc son tort and no suit by the surviving trustee 
lies against them to recover a debt due to him by 
the trust as the suit is not one to recover the 
trust funds for the trust. It is doubtful whether 
an ordinary creditor can follow trust funds in the 
hands of persons who are not trustees de son tort. 
{Rennedv, J. C. and Kemp, A. J. C.) Ramhmal v. 
Bhagwan Das. 62 1 . C. 982 : 

15 S. L. R. 98. 

TRUSTS ACT {11 OF 1882). 

—- Applicability of—Public Itusts-Porma- 

lilies nercssary for dedication — Intention — E.secn- 
iory trust—Eftforceabiliiy of. 

The Trusts Act does not apply to public trusts 
and consequently no formalities are required by 
law to create them—Yet, there must be a definite 
arid imperative declaration of trust by the donor 
who must also liave parted with liis rights in 
the properly for the benefit of the beneficiaries 
A mere intention to dedicate in future 
docs not constitute a public trust. The 
law relating to the enforceability of exe¬ 
cutory trusts lias no application to charitable 

beneficiaries arc were volunteers 
{Oldfield and krisHnan, JJ.) Vknkatachala- 

PATH! AIVAR V. ChAKRAPANI AIYAR. 

15 L. W. 379 ; {1932| M. W. N. 123 : 
42 M. L. J. 268 : 1923 Mad. 83. 

- Appltcability —Bihar. 

Although the IndianTrusts Act does not in terms 
apply to Bihar, the principles contained therein 


TRUSTS ACT (II OF 18 02), 8. 5. 

will apply being rules of justice, equity and good 
conscience. {Jwala Prasad and Fester, JJ.) 
Gobind Sinqh V. Maharaja Kumar Gopal Saran 
Narain biNGH. 4 Pat. L, T. 731 : 8 Pat L. B 37 - 

1924 P. 34i! 

Chap. IX —Relationship of bailor and 
bailee, does not fall within Chap. IX, 

A bailee of goods is not an express trustee and 
relationship between him and the bailor does not 
f?ill within the classes of case specified in Chap. 
IX of the Act. (Ayling, O. C. /. and Odgers, 7.). 
Katta Ramasami V. Kamalammal. 

14 L. W. 599 : (1921) M. W. N. 801 : 

30 M. L. T. 156 ;46 M. 173 : 43 M. L. J. 32 : 

1923 M. 44. 

---Ss 3 and Q —Creation of trust. 

Where a person executed an agreement by 
wh'cli he apoointed N manager and receiver of 
all his property moveable and immoveable for 10 
years and put iV in possession under that agree¬ 
ment On the understanding that N was to keep ac¬ 
counts and exp'a n them to D in July of each year 
and was to receive certain remuneration for his 
work. Held, the agreement did not constitute N 
a trustee. {Sir John Edge.) B. L. Rai t». Bhaiya- 
‘ al. 24 C. W. N. 769 : 16 N. L. R. 94 : 

28 M, r, T S4.'> : 58 I. C. 13 : 

(19301 M. W. N. 685. tP. C.j 

-—S. 4 — Discharge of dower debt and pre¬ 
venting disputes if unlawful. 

Under S. 4 of the Trusts Act the discharge of a 
dower debt due from the settlor to his wife and 
the prevention of future disputes between the 
members are not unlawful. (Euufis. J. C. and 
Lindsay, A. J C.) Mahomed Hashim Alikhan r. 
Sadiq Hussain Khan. 

13 I. C. 868 : 14 0. C. SS6. 

-S. 6 — Creation of trust. 

A, a Jain widow who held a share in the Bank 
of Bombay transferred it to B. to secure a debt. 
•After discharging the debt she desired to tr.ansfer 
the share to her minor nephews. Accordingly she 
presented the transfer signed by B but the Bank 
refused to e'-feci the transfer as the transferees 
were minors. A then directed the transfer to her 
brothers as trustees f'^r the minors and 
the transfer was lodged on 15th Dec. 
Meanwhile A died on (ho 14th. The heirs of A, 
contended that neither gift nor trust was created. 
Held, (1) /I, had an equitable interest in the share 
while the legal holder was the registered proprie¬ 
tor, B ; (2) after the discharge of B’s debt he 
held the legal title as trustee for .4 ; ( 3 ) A, 
disposed of her intcfcst in the share and had 
before her death, done everything necesssary to 
divest herself of her equitable interest in favour 
of her nephews; (4) as the share had passed out 
of ^’s control before death and the legal holder 
B, having notice and having signed a transfer on 
the 1 st Dec, in (avoar of the minors, could 
convey only for their benefit, the gift and trust in 
respect of the share where complete and \ 5 ) the 
trust in favour of the minors was complete, 
although there was no written and signed decla¬ 
ration of trust by as the property already 
vested in a trustee B., who had notice of the trust 
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in favour of the minors and could in equity be 
compelled to perform the trust duty. [Scolt, C. J. 
and Batchelor, J.) Madanji Devchand v. TRibho- 
WAN ViRCHAND. 36 Bom, 396 : 12 I. C. 802 : 

13 Bom. L. B. 1121. 


- Ss. 5 and ^^Author of trust himself 

trustee—Transfer if necessary. 

As a general rule, a trausler of property to the 
trustee is one of the conditions necessary for a 
valid trust ; but where the trust is declared by 
will, or the author of the trust is himself to be 
the trustee no such transfer is necessary. 
(Chanda'i arbor and Heaton, JJ.) Rai Maharore 
V, Bai Mangla. 35 Bom. 408 : 11 I C. 664 

13 Bom. L. R. 664. 

■ — ——8. 5 —Revocable trust—How far valid. 

A revocable trust is valid and the acts of the 
trustee up to the date of the revocation will be 
binding on the author of the trust. [Jf'hnstone 
and Ratiigan, JJ) Shib Nath v. Alliance 
Bank of Simla, Ltd., Lahore. 

8 F. R. 1915 : HO F. W. R, 1914; 

25 I. C. 480: 216 F. L. R 1914. 


-Ss, 6 and 6—Minor — Incapacity to be 

the author of a ftust. 

To create a valid trust of immoveable property 
in favour of a private individual the provisions of 
Ss. 5 and 6 of the Trusts Act must be strictly 
complied wiih. A minor cannot create a valid 
trust, [Krishnan and Odgers, JJ.) Krishna 
PATTAR V. Lakshmi. 4S Mad. 415 I 

42 M. L. J. 119 : (1992) M W N. 117: 

80 M. L. T, 288 : 16 L. W< 886 : 1922 Mad. 67. 


08. 6 and 6 —Creation of trust—Direction 


for sale. 

There must be words of transfer in a docu¬ 
ment and it must vest the property in the 
trustee as the legal owner, if k is to be a deed of 
trust, although no particular form of tl-e expression 
is necessary. Mere intention to create a trust, 
however, is not sueBcient. A document described 
as a trust deed was executed in favour of a per¬ 
son empowering him to sell all moveable and 
immoveable properties of the executant and to 
recover the outstandings and distribute the assets 
rateablv among the creditors, but the deed con¬ 
tained no words of transfer. Held, that the 
document did not create a trust under Ss. 5 and 6 

of the Act. As the document was one and indwj. 

sible it did not create any rights of trusteeship 
even’in respect of moveable property. No secun y 
or charge was created in respect of the moveable 
property in favour of the trustee. {Abdi^ Rahtrri 
IndSeshagiri Aiyar, JJ.) ^lagappa Chettiar 

LAKSHMANAN CHETT.AR. I- C-^ • 

s. b—rtusl—Creation o/-Benami 

^ _ A 


*3 S s 3,1 V'. sssp; 

leged ‘hat the *orope°rt!er as\ trns'ee but no 
lurs deeS js "produced the suit is barred 


trusts act (II of 1882), S. 6. 

by S, 66, C. P. C. {Sadasiva Aiyav and Tyabji, 
JJ.) Kamurudeen V. Noor Mahomed. 

(1915) M. W. N. 204 : 17 M. I T. 168 : 

28 I. C. 205 : 28 M. L J. 261. 


S. ^—Declaration of trust. 


There is a sufficient declaration of trust, w ithin 
S. 6, and there is no need of transferring pos- 
ses*<ion where the property, the iotended bene¬ 
ficiaries and the purposes of the tiust were 
specified. {Beaman, J.) Ladaka Bai v. Navivahu: 

81 I. c. 708: 17 Bom. L. B. 788. 


S. 6— Trust — Creation of—Vesting of 

property. 

A document not vesting any interest in the 
properties covered by it in the so called trustees 
is not strictly a deed of trust. {Asutosh Mooker- 

jec and Beaoheroft, JJ) Sidhusahu v. GOPi- 
charan Das. 18 I. C. 969 : 17 C. L. J. 233. 


-S. Trust—Creation of—Fund in the 

hands of trustee—Acts necessary to create trust. 

T i coiistituie himself a trustee the owner must 
other expressly declare himself a trustee or must 
use language which, taken in connection with his 
acts, show a clear intention on his part to divest 
himself of beneficial interest in it and to exercise 
dominion and control over it exclusively in the 
character of a trustee. {Abdur Rahim and 
Seshagtri Aivar, JJ.) Sabjan Sahib v. Abdul. 
Azeez Sahib. 43 i. c. 684. 


--S. 6—Creation of trust — Third party to 

contract— Right to sue for benefit conferred by 
contract — Rule — Exception — Ci-cumstances indi~ 
eating trust—Contract Act, S. 25. 

Where A contracts with B. to pay money to C. C 
cannot merely on the basis of such a con ract sue 
A Empress Engineering Co. In re: (1880- 16 Ch. 
D. 126, Ref In order to enable C to sue as a 
cestui qui trust the contract must be 
intended to secure a benefit to him. Gandy 
V. Gandy, (1884) 30 Ch. D. 69, 70, 74, Ref. The 
piff. sued the deft, the widow of the Zemindar 
of Kirlampudi, for the recovery of the arrears of 
salary agreed to be given to him by the Zemindar 
The grounds of the deft.’s liability were slated in 
the plaint to be thai in consideration of great 
services rendered by the plff. and his father to 
the Zemindar, the latter agreed to give the plff. 
a salary of Rs. 20 a month during the piff’s, life 
time and that in the deed of mortgage with posses¬ 
sion executed by the Zemindar in favour of the deft, 
there was stipulation that the dcfer>dant should 
pav the allowances to the plff. ffeW, that plff. 
could not recover on the sirc«ngth of the direction 
to pay contained in the mortgage deed unless the 
deft, could be held to have been constituted a 
trustee for the,plff. Circumstances from which a 
trust could be inferred considered. {Tyabji and 
Phillips. JJ.) Kasturavma V Venkat^surayya 
GaRU. 2 L. W. 920 : 18 M. L. T 863 : 

30 I. C. 878 : (1916) M. W. N. 947: 

29 M. L. J. 538. 

—-^—8 Physical delivery iri addition to 

registered instrument if neceesary to effect valid 
trust. 
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The phvsic.jl Heli^-ery of properfy in addition 
to ejf<?cijfion of a re2i';tered in't'-ument of transfer 
if not 'lecessarv for the creation of a valid trust 
{Bvan^, } and Lin i^av. A. /. C.) Mohamad 
Hashim ArJKHAN V. Sa[)Eq hasan Khan. 

13 I C 882 ; 14 6. C. 356. 


-S. iO—Alien can be Irustee. 

The appoiiitmcot by a Hi 'du of a trustee to 

take over the estates collect profits, pay debts, et''., 
is not unlawful because tc trustee is o( alieiV 
race of reli^jftn. (Johnslonc and Ratti^an^ ]J ) 
Smib Nath i;. Alliance Basi^ op Simla, Ltd., 
Lahore. 3 P. B. 1915 : 110 P W. fi. 1914 ; 

25 I. C 480 : 215 P. L. B. 191t. 


Sa. 15 and 20 — Trustee—Dufy of — Invest- 
•nent of funds 

A trustee nf a rclijjious or charitable institu¬ 
tion may invest the proceeds in a bank posses- 
sing a ^>ood reputation and renew ihe deposits 
froin year lo year, so that they may be available 
tor the probable expenditure. A direction to invest 
in O .vt. securities in not dis beved where the 
trustee put in a fixed deposit m a Bank renewing 
the deposit from veai to year, so as to be av liia- 
ble to him even before. {Abdur Ralnm and Phd- 
ltpS,JJd SUBRAMANIA 1 YER V. PrAY A G DoSEE 

33 I C. 677, 


TRUSTS ACT (II OF 1882), 8. 20. 

to hi*: eoioloyer should, without fraud, convert it to 
h.s own use. his liability cannot be measured by 
the price at which (he produce was subseauentlv 
sold If the market should fall it would not de- 
minish his Habibtv If it should rise, there is no 
reason why his liability should be increa'^ed. The 
rise And fall of the market are circumstances too 
remote to be taken into consideration. {Miller C 
J. and Mxillick, /.) Rat Bahadur Harihar Pra¬ 
sad Singh V. Maharaja Khsho Prasad Singh 

3 Pat. L T. 638 : 1922 P 698. 

S. 19— of accounts by trustee 

— Presumption. 

Where a t-ustee or agent by his tortious acts 
make it impossible for the other party to discover 
the state of property everv presumption consistent 
with established farts ought to be made. {Das 
and Ross, JJ.) Gobind DuBEY r. Parmbshwar 

02 I, c. 83 : 2 Pat. L. T. 366. 


j-S. 16 —Care required from trustee. 

The measure of prudcoce required of a trustee 
by b. Id in ist bo regulated bv a.iy specific prjvi- 
sion applicable tosoccial inittcrs found m the 
other sections of the Act. S 15 does not apply 
where thenustee hasco nmi ted a breach of trust 
as by acting c mt.ary to s. 20 The broad terms 
of S 23 are not controlled by S. 15. The Indian 
Courts have not been given the powe-s c inferred 
on hnglish Courts by siiccesdve ISnghsh statutes 
Of rehevi ,g honest trus'ecs from their liability for 
bleach of trust. {Sunda^a Aiyar and Sadasiva 
yy.) riRURATIRAYUDU NaiDU 7LLAKSMMI 
Narasamma. 88 Mad. 71 : 23 M L J. 699: 

12 M. L. T. 630 : 17 I. C. 597 i 
(1912 M W N. U37. 

; ^9—Accoun'5 by trustee 

A trustee must keep clear and .accurate accounts 
of the trust properly kcci>iiiK it apart from his 

scrutinize the 

TATn^n ^EELAYATHAKSHI AmmAL v. The 

Taluk Board of Mayav*ram. 

10 M. L. T. 353 : 12 I. c. 440 • 
(1911) 2 M. W. N. 350 

~7'. '^^~~'^<:<‘ouufs-Liahilitv for-Dealina 

later date Tl,e fluctuations if the u ^rk 

d’oarfly matters too remote t . be taken i! 
sideration in estinsatins tiab!li^i„‘tch cLre:"',’; 
«he person liable to account for the produce rent 


■Ss. 20. 36 and 40—Pouj^r to sell land _ 

Entergenry power of Court to sanction 

extra ordinary jurisdiction. 

In cases of emergency not provided for by 
the trust instrument and not wi»hin the contemp- 
plation of Ihe author of the trust, the Court has 
nower under itsex raordmary jurisdxtion to sane- 
t'Oti the trustees doing acts which are necessary 
for the protccti'in of the trust estate although not 
expressly authorised by ihe trust instrument But 
the jurisdiction is Of an extremely delicate charac¬ 
ter and must be exerci^^ed wHh the greatest cau¬ 
tion. Wnere house pronertv was subject to a 
large set back under the Municipal Regulations 
and was in urgent need of sanitary and other 
heavy repairs, the Court sanctioned the sale of 
the property bv the trustees, although the trust 
»iett|emcnt contained no power of sale. In re New, 
(1901 2 Ch. 5^4 Foil. In re Tolleinashe (1903) 1 
Ch 457, 955 Ref. Semble. —In cases where there 
is no express or implied power of sale of im¬ 
moveable pronertv in the trust instrument it<elf. 
Ss. 40 and .^6 ot the Trusts Act do not enable the 
pr ipertv to be sold by the trustees. {Martin, /.) 
Shirinbai Marwanji Dalal, In re. 

43 Bom. 519 : 49 1. C. 883 : 21 Bora.L. B. 41. 

•S. 29 Does not apply to (religious or) 
charitiihle trusts. 

The forms of instrument mentioned in S. 20 of 
the Indian Trusts Act are restricted only to pri- 

' ite trusts and do not necessarily exhaust (he 
modes of investment permissible in the case of 

charitable trusts {Abdur Rahim and Phillips JJ.) 

SUBRAMANIA AlYAR V . PRAYAG DOSSJEB VarU. 

S3 I. C. 677. 

—20 and 23— Lessee agreeing fo deposit 
a year's lease aniount with lessor—Deposit with 
lessor in Hank at lessee's request— Failure of Bank 
— l essor if liable. 

A lessee deposited the amount of a vear's rent 
with his lessor till the expiry of the lease or its 
cancellation and at his request the lessor deposit¬ 
ed the monev in a certain bank, and paid its 
inter :st to the lessee. The bank faded Held, 

<wen if the lessor be assumed to be in the posi- 
tion of a trustee, ho was not liable for the lo<s of 
the money and the lessor’s assignee was entitled 
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to sue for rent. {Wallis^ C. J. and Havnay^ J.) 
Rajaram Roy v. Venkatachala Chettiar. 

29 I. C. 997. 

Sfl. 20 and 15 — Construciion—Trust in 
favour of minor, 

S 20 which regulates the m )de in which a 
trustee is to make iovesimenis is not controlled 
by S. 15. Trust monies payable to a minor cannot 
be applied for the trust at an early date as the 
trustees could not pav the money, until the minor 
becomes sui juris. And even as regards money 
capable ol being so applied at an early date, it 
the trustee takes the responsibility oi keeping the 
money in investment tor a long time< he must 
make the investment according lo his obligation 
as trustee. (Sundara Iyer and Sadasivu Iyer. JJ.) 
Tirupatirayudu Naidu V. Lakshmi Narasamma 
38 Mad. 71 : 23 M. L J. 599 : 12 M, L. X. 630. 

17 I. C. 597 : (1912) M. W. N. 1237 


S. 23— Guardian and ward—Moneys of 


ward employed in busineis. 

If the ward's money are used bv the guardiar 
in his business the latter would be biuod 1 1 ac¬ 
count for the profits he had made lut of the use 
of that money or could have mide but for his 
gross or wilfnl detault. Every plain neglec' ofdutv 
by a guardian amounts to a breach of trust and 
he must compensate his ward for any loss 
occasioned thereby. (Broadwav and Abdul Raoof, 

JJ.) Labhu Ram v, Bhag Mal. 

64 I. C. 936 : 157 P. B. 1919. 


.3 23 —Defaulting trustee—Publio trust 

S 23. Cl. (e) of the Trusts Act which makes a 
defaulting trustee liable to account for compound 
interest with balf-yearly rests applies to private 
trusts; and to cases of public trusts, a rule 
of that nature can only be adopted with 
such modifications as the circumstances ot 
such case require. {Abdul Ruhim a^d Burn. JJ.) 

Rajah OF Kalahasti 2/. Ganapathi 

48 I. C. 897 • (1918) M W. N. 665. 


I- S. 23 (6)— Unauthorised investment. 

j If a trustee invests money in unauthorised 
security it must be treated as tantamount to fai¬ 
lure to invest under Cl (e) of S. 23 and he is liable 
(or interest on the money lost, [iyundara Aiyar 
and Sadasiva Aiyar, JJ.) Tirupatirayudu Naidu 
V. Lakshmi Narasamma 38 Mad. 71 ; 

23 M. L. J. 699 : 12 M. L T. 530 : I 7 I C, 697 ; 

(1912) M. W. N. 1237. 

-S 23 (f) — Rate of interest. 

Under S. 23 (f) a trustee charged with employ 
ing trust m 'iiies in his own private trade or 
husines'5 cannot be directed to pay interest ex¬ 
ceeding 6 per annum though he admits to pay 
higher rate. {Wallis, C. J. and Phillips, J) 
ViSHVANATHAM V. BRAMANANDAN. 34 I. C 900. 

-S. 27— Applicability of to religious trusts 

— Breach of trust ~ Unnecessary expenditure — 
Right of contribution 

A member ot a Temple Committee who pays 
the whole sum ot money which has been declared 
to be unnecessary is entitled to contribution trom 
the others though some of them are not fi.rmally 
impleaded as parties because the liability depends 
upon ihe question whether all of them are gu>lty 
of the techn-cal breach of trust. The Committee 
mernbers exercising complete control over the 
manager become trustees de son tort and as such 
are liable to the cestui que trust for trust money 
spent unnecessarily. J2 Mad 366; 21 Mad. 179 
and 15 M. L. J. 1‘'5, Ref. to. (Benson and Sadasiva 
Aiyar, JJ.) Ramanathas Chettiar v. Swami- 
NATHA AIYAR. 12 M. L. T. 165 : 14 I. C. 620 : 

23 M. L J. 278. 

-S. 32— Prif'ciple of—Applies to public 

trusts. 

The trustees of a public charity have no larger 
rights against the trust property in respect of 
out of pocket expenses than are recognised) in 
S. 32 (Watlis, C.J., and Coulls Trotter, J.) Nara¬ 
yanan Chettiar v Lakshmanan Chettiar, 

89 Mad. 456 : 29 1 C 1. : 28 M L. J. 67 I 5 


•3.23— Trustee for payment to creditors 

“a uus^teel^ P^/v^eot to creditors if he fails to 
exercise due diligence in his d-itiea must be 
debited with ibe 1 *ss cau-ed by his laches and 
should not be allowed costs ol suit institu.ed by 
hVm after limitation He is bound to P^V 
nn the money he may retain after pavjng deb s 
^ V he is euiltv of a breach of trust but 

.b^re bal bee,- ‘"hich 

and contributory negligence in 
SUBBARAYADU. 

"TTil^person I to fcclnTt'orp^rol'^ 

,, I, ‘^pfoyer^bouid wdbo. 

sold (Miller, C, J „ kesho Prasad 

Prasad Singh v. Ma^ ^ ^ ^ ^^22 p ggg 

SiNGH. * .a 2^ 

Q D —VOL. IV 


-S. 32— Trustee spending money in bona 

fide littgation-~Person not entitled to office can¬ 
not be reimbursed, 

A trustee is entitled to be reimbursed the 
moneys spent by him on a bona fide litgation be¬ 
lieved to be in the interest of ihe cestui que trust 
but a person not reallv entitled to the office cannot 
so claim. \Ben\oH and Sadasiva Aiyar, JJ.) 
SUBRAMANIA aiyar V. SUBBA Naidu. 

25 M. L. J. 452 : 21 I. C. 421 : 14 M. L. T. 437. 

--S. Sb—Appnntment of new trustee — 

Charity — Applica'ion in Chambers. 

Under S 35 of tae Trusiees Act a new trustee 
of a Hindu charity propertv may be appoin’ed in 
pUce of one who is mentally infirm. An appli- 
ciMon for the appointment of a new trustee should 
D&rmally be made by petition or summons to be 
heard in Chambers. Preferably the application 
should specify tne provision of law under which 
the appointment is sought. (Martin, J.) Basil 
Lang v. Moolji and Bhagwan. 

64 I. C. 455 : 31 Bom. L. E. 1111. 
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8. 36— Trust — Charge, creation of — Con- 
^tnlof settlor—Payment for—Validity of—Charge 
in pursuance, if supportable on other ground 

The appellanf was one of the creditors of the 
Kajah of Ramnad who made a voluntary setlle- 
tnent of his zamindari subject to payment of 
(lehfs and certain allowances to himself. To pay 

^^‘odin^ on the zemindari thetros- 
tees had to borrow mof'cy on a first mortgage 
frorn certain Engl-vh financiers who required the 
conjunction nf the Rajah of Ramnad to the died 
and an agreement by him to postpone his right to 
the allowance to the mortgage. The trustee pro¬ 
mised to give the Rajah a mortgage for 4 lakhs 
as consideration for his consent. The charge thus 
promised to the Rajah was used to create the suit 
mortgage in favour of the apppllant io pursuance 
Of the compromiv'e in the suit brought by him for 
tbe recAvery ^f the amount due to him. Held, that 
in the absence of evidence that the English finan¬ 
ciers would have refused to lend without the con- 
janction of the Rajah even if the true legal posi- 
non (as to h s consent being unnecessary) were ex¬ 
plained to them or that the Rajah would have 
refused to jnm unless he was given the premised 
cnarge. the charge in his favour could not be sup- 
poried. The mortgage in favf ur of ihe appellant 
bemg only ihe utihsatirn cf the charge in favour 
ot the Raiah must fall with it. in the absence of 
cvjdenp (hat (he trustees had any intention apart 
from the agreement with the Rajah, lo create an 
additional charge lo favour of the appellant. 

D ^Ubramaniyam Cmfttiar V . 

kaja Kajeswara DoRAr. 39 Mad 115 • 

20 C. W. N. 201: 19 M. L. T. 150 I 
{1916' 1 M W. N 100 : 3 L. W. 149 • 
23 C. L. J. 337 : 14 A. L. J. 163: 
32 I C. 258 : 18 Bom. L. R 360 : 
29 M. L. J. 866 (P. C ). 

[Affirming 2 I. C. 963 : 32 Mad. 490.] 

~ ® Temple property—Lease by trustee 

tenancy—Onus of proof, 

where temple properiics are leased out by the 

^ is against 

the eyisfcnce of a permanent tenancy and the 

allege its existence. 

^ l CH.NNAMMALV 

Ratnasabapatuy Chettiar. 13 L. W. 191 • 

«9 I. C. 241 ; (19201 M. W. N. 532.' 
——- Application of property of minor 

for then cducalicn-Powcr of Court. 

Ihe court cannot permit the administrator to 

'r.-r 

'^OTTON, In re, 49 I. C. 277 : 11 Bar. L. T. 149. 

Where a tmst deed . . 

execute the .rusM an/po^rs^^ereof''^e 'a 

sole acting trustee Within S . 

by him of a doubtful clai.r is withi, 

(Sariasiva Aiyar anr! !ilencll Tn r/" 

«A SETH,.PATH, r. KupPUSAM,VvER 

, 1921) M.W.N. 782: 88 1. C. 35^ : « M. I. , 47, 


TEUSTS ACT (11 OF 1883). 8. 44. 

: ; —43—Rel.gfou, trusf—Duly of Court to 

scrutinise comptorrttses by trustees 

Per Sadasiva Aiyar, /.-Though k 43 of the Act 

: does not apply to public or private religious trusts 

t regulates the powers of a trustee of a religious 

trust. Courts in India should scrutinize with 
j^reat c^e alienations by compromise and award# 
out of Coart made in reference to properties be¬ 
longing to a charity. ^Oldfield and Sadasiva 

QrVn*!*!' Varma Rajah v. Rama 

SUBRAMANIA PaTTAR. 81 M T J • 

(1916) 2 M. W. N. 312 : 37 I. C. 692 : 4 L, W. 576^ 

“ 43 and 42— Hajorify—Execution of 

document by—Whether operative-^ Intention — 
Payment to one of several trustees* 

The whole body of a charitable trust can 
legally be bound by the majority. Where there 
are several trustees pavment to one of them who 

has no authority either actual or by est-ppd to 

receive and give discharge, i*^ not a valid payment. 

Any trustee or trustees” in S. d2 of the Trusts 

''if trustee where there is only One and 

all h-us^e, where there are more. 1 Bom. 
C. B. 667. Di«s. tSpencer and Coutfs-Tro^ter. JJ,\ 

*'• Mvllapiii.li Gopai anNair. 
89 Mad. 597 : 29 M. L J. 291 ; 18 M t. T. 220 r 
2 I. W. 714 : 30 I. C. 713 : (1916) M. W. N. 686. 

- S. 43 [ct-Pn6/ic trust—Comptomise i« 
respect of—Validiiv. 

A compromise relating to an office of public 

trust IS not recessar lv opposed to public policy 

hilt must be scrutinized by the Couit to see 
whether it is in violation of the trusts of the 
institution or affects adversely the interests to 
rel’gtous public. {Sadasiva Aiyar and Knpter, //,) 

VRNKATACHAI LAM V. R*MAKATHAN CHFTTUR. 

(1921) M. W. N. 428 : 15 L W. Ill r 
31 M. L. T. 52 : 1922 Mad. 429. 

—-8. 43 {c)— Powers of trustees — Comf-ro- 

n:tse effected bv. 

A enmornmise bv trustee ill good faith is law¬ 
ful and the Court will not enquire w’hether it is 

benefic-al to the trust. {Abdur Rahim and 0/d- 
fteld,JJ.) PAMBAY.4M ChETTY r. KaNDASAMI 

60 I. C. 22 ; 12 L. W. 582. 

Trustees of temple 
—Resignation of one—Swt by others — Death of 
<me, fending suit —Snif u'/ief/ifr can be continued 

by the rest, 

A deed of trust vesting the management of a 
temple in five trustees provided that thev should 
jointly sue on behalf of the temple and laid down 
ttie procedure for fillirg vacancies caused bv the 
death or resignation of any trustee. One of the 
trustees resigned the other four brought a suit on 
behalf of the temple and pendti g the appeal to 
the High Court one other trustee died. Held. (IJ 
that the resignation operated as a valid di«chaTge 
of the trustee from his duties, and the trust 

property passed to the others: (2) that the suit 
instituted by the remaining four trustees was 
maintainable and (3 that on the death of one of 

*” 4 .**^® appeal, it could 

be validly continued bv the other three. 34 Mad. 

R.x!'/* Phillips, /J,) Krishna 

Batta V. Srinivasa Shambagu. S2 I. C. 97. 
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'' S. 47— Trustees ^::nnoi delegate functions. 

“Fiduciary duties cannot be made the subject 
of delegation,’’ so that where property was in 
the bands of a person charged with expenses 
necessary for certain religious and charitable 
purposes, and his son purporting to act as tis 
attorney executed a morasi mokurari pattah of the 
lands. Held, that the pattah was ultra vires and 
conveyed no title, for even if ihe father was not 
in the strictest sense a trustee, his position was 
none the less a representative one. {Lord Buck- 
master.) K. S Bonnerji V. SiTANATH Das. 

26 C. W. N. 2?6 : (1922) M. W N. 98 : 

L. R. 3. P. C. 34 : 30 M L. T. 182 : 

20 A. L. J. 294 : 15 Ii W. 462 : 35 C. L. J. 320 : 

24 Bom. L. B. 665 : 49 I A. 46 : 

42 M. L. J. 403 : 1922 P. C. 209 (P. C.>. 

-S, 47— Delegation of powers to agent — 

Temple servants — Discretion. 

A trustee cannot appoint an agent to do acts 
in which judicial discretion was intended to be 
exercised by himself. The power ot appointment 
and dismissal of hereditary temple servants is 
not one of the powers whico is capable of being 
delegated to an agent. [Sadastva Aiyar and 
Napier, JJ,) Parasurama Udayar r. Thirumal 
Rao 44 Mad 636 : 14 L. W. 159 : 

(1921) M. W. N. 583 : 63 I. C. 364 : 

41 M. L. J. 17. 


_..S ^S^Co-trusteesSuit by some^Religi- 

ous endowment. 

Two out ol five trustees of temple properties, 
can sue tenants of the prope.ty for rent ; the suit 
is not bad for misjoinder. One out of many 
trustees can give a valid discharge, if he is 
authorised by his co-trustees to do so. (W'nf/is, 
C. J. and Phillips, J.) Ponnambala Pillai v. 

MUTHU Che™ ^ ^ ^ , 33^ 

' M L. J 619. 


g ^s^Temple property—Co-trustees 
suit~~~Parties. 

A trustee of temple propeities cannot sue 
singly ior rent without making other co-trustees 
Darbies {Wallis and Sadasiva Atyar, JJ) 

VAVUTTU NaIKEN t,. VENKATA SESHA.^^ ^ ^ 

__ s. 62 —6y trusies from major 

‘‘nl^rastru'nofi'trastee (or sale he may 
purchase a ‘dUclo^"1oTh;m all 

faefs within his knowledge 

i‘f“hr purchasr"rre.ly in 

to purchase tbe^ourchase is invalid. 

another oerson s Mohan Mukhebji ». 

(Lord Buckmaster) PEARY Mohan ^ ^ ^^3 ^ 

MONOHAR j --3 . 23 Bom. L. B. 9lS : 

41 M. L. 68 (P, C.). 
[On Appeal see 54 I.C. 6J 


himself. 


,S. 6%-Trustee-Incapacity to sell to 


TRUSTS ACT (II OF If $2). S. 68. 

When any one is in fiduciary position he cannot 
sell to himself. Thus an ordinary trustee cannot 
buy trust property nor can an official appointed 
lo conduct a sale for creditors be himself the 
purchaser. But where a seller sold not on behalf 
of the debenture holder alone but on behalf of the 
Company and it was bis duty and interest to 
secure as high a price as possible so that the 
balance—after meeting secured debts—should go 
to the Company, the fact that the buyer is himself 
a bolder of the debentures becomes irrelevant. 
There is no merging of the two positions which 
is what is prohibited—namely, that the interest 
of the seller, to get the highest price, and of the 
buyer to get the lowest price, is centred in the 
same person. (Lord Dunedin.) Kanhaya Lal 
V. National Bank of India. Ltd 

45 M.L.J. 497 : 33 M L. T. (P. C.) 349 : 

26 Bom. L. R. 1248 : 4 Lab. 284 : 60 1. A. 162 : 

1923 P. C. 114(P.C.). 

-Ss. 53 and 88— Executor de son tort— 

Trustee acquiring a permanent tenancy in the 
estate—Purchase for benefit of the estate. 

A person appointed as manager by an executor 
of an estate should be regarded as an executor 
de son tort and therefore a trustee by purchasing 
a tenancy within the estate, comes within the 
principle of Ss- 53 and 88 ot the .4ct. Therefore 
the purchase by him must be taken to have 
been made for tbe benefit of the estate. {Beaman, 
J.) Gokuldas V. Valibai. 19 I. C. 844 ; 

16 Bom. L. R. 348. 

-S. 69— Scope. 

Where the settlor and the transferee of the 
share held by the settlor ate residir g abroad but 
the trust is set up in a British Indian Court. S. 
of tbe Trust Act applies. {Scott. C. J. and 
Batohelor, J.) Madanji v. Tribhukan. 

36 Bom. 396 : 12 1. C. 892 : 13 Bom. L. R. 1121, 

- ■ ■ — S. 63— Guardian and ward — Purchase 

of property by guardian — Trust. 

A decree was passed in favour of a minor and 
her guardian obtained a transfer of certain lands 
in his own name in lieu of the decree amount. 
Held, that the guardian held the properly at 
trustee for the minor to the extent of the minor’s 
share in the decree. There is no question of 
limitation as between the minor and the guardian. 
{Richards, C. J, and Bannerjee, J.) MunNA 
Kunwar V. ViNAiK Ram. 28 I. C. 861. 

-3. 63— Following trust property^Liabi* 

lily of third person. 

Trust property may be followed into the hands 
of any one in whose hands it can be identified* 
The only person who can escape liability for 
trust property in his possession is a bona fide 
transferee fqr value without notice of the trust, 
or a transferee from him. {Kensington and 
Rattigan, J.) Ghulam Ali v. Shiv Nath. 

101 P. R. 1912 : 163 P. W. E. 1912 : 

16 I. C, 845 : 189 P. L. B. 1912. 

*—-Si. 63, and 64— Knowledge of nature of 

mmey—Effect 

S. 63 of the Trusts Act applies to a case where 
Tarwad money is unlawfully used in purchasing 
property for the Karnavan’s daughter. To such a 
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case Ihe l<ist cl.iuse of s. 64 does not apply which 
means and includes the passing of money in the 
Ordiiiarv Course of basi .ess. {Oldfield and Deva- 
rfos.s. JJ.) Meenakshi Nethiak Amma?*. Parvati 
Netmuk. (I923j M.W N. 6>7: 1924 Mad. 174 

S. 63— Dcalififf wUh trust property hy 
trustee — of beneficiary. 

Wfiere a trustee deals witii the trust property I 

eotrusted to hnn in violation of the trust the 
beneficiary is entitled to sue for possession of ' 
the property. {Wallis, C J. and Scshagiri Aiyar. 
/.) Raja op K\mnad v. Rajagopal Iyer j 

7 L. W. 28 : 43 I C. 164 ; 
tl9l7) M W. N. 906. 

; ^ —4c/. S. 10—Right of 
beneficiarv. ' 

S. 63 ol the Trusts Act read along with S 10 
of the Limitation Act sli uv fh.it whenever trust 
property IS gone into the hands of a stra-ger, 
the hencheurv can take all the necessary step? to 
place It in the hands of a person who can leg illy 
admiiuvter the trust even though the trustee may 
be stepped fro n suing {Wallts and Seshagm 

JJ.) Chidambaran.atha Thambikan v 
Nallasiva Mudaliak, 41 Mad 124 • 

22 M. L. T. 218 : 6 L. W, 686 : 42 I. C 366 ■ 

33 M. L. J. 357 ! 


TRUSTS ACT (II OF 1882). S. 78. 

interference to save trust property. {Mookerite 
and t^antoiXs }].) MaNOHAR Mookerjbp v Raia 

Heakv Mohan. 54 I. C. 6 : 30 C. £ j 177 ^ 

Of—Hereditary trustee 

A removal of the present trustee does not entail 
forfeiture of toe hircditary office which descends 
to the next heir. In case of minority ano her 
trustee is appointed until the minor attains 
majority. (irti/Z/s and Sankaran iVpfr, JJ ) 

.Muthukumara Mudaliar V. Halaniappa Chet- 

(l9Ui 1 M. W. N. 303 • 
101. C. 300 : 9 M. L. T. 496. 


Ss. 71. 77. 83. 94 


S- 64 Bona fide transferee for value. 


good faiih far consideration without notice of 
fie trust canoot be followed by tne beiiehciary 

lof a" “ ‘"e 'riTisfer ,s 

not ieu., fide and not for valuable consideration 

I^kasanna Venkata- 

CHAILA V. COLLECTOK OF TK iClI I NOPO I. Y. 

33 I. C. 45 ; 38 Mad 1084. 

from 

rehgtous endowment. ' 

A transferee from a religious endowmei-.t is not 
protected by S. 6-1 of the Trnsfs Act as the TrusU 
Act does not apiily to public or priva e religious 
ei dowinents and also because tl^^e managed fs not 
a trustee. 38 Mad. ior.4 dissented from. (P 

SAMioHTrp""''’''" " ComL.tteu 

3AMAOH B.ba Piiula Singh. 73 i, g. 


miiinUn^ lr„si property 

own-Bur,U-, of proof. ‘ ^ 

's tiiat if a trustee or 
hfs V ‘^‘■"’fases big ward's properly with 

and ihr IPS properly, if he lads to do so 

accu lev thT .""f ‘li^tioguished with 

gin . to (he considered as belon- 

UtGAM SuBnAHAVAoi'’'''''-' ^NAN- 

10 1. C. 57 ; 10 M. L. T. 313. 


Ct.»rt~®' of trusIce-Powor of 

A removal of a trusfcp nf • * 

w.th.n the sound judicial dis-r/ 

fbr;v‘eit j'^of z‘ ireSra^ri^i zf ifk" 

estate and there must be a clea?‘LZs'X 7o 


^ -- — Trust becoming 

defunct—Effect. ^ 

On .A trust becoming defunct, the trustee be¬ 
comes iheieafier a simple trustee for the real 
owner ol the pr.'pcrties. [Jwaia Prasad and 
Foster, JJ.) Gobino Singh v. Maharaja Kumar 
Gopal Saran aNarain Singh. 

4 Pat. L T. 731 ; 2 Pat. L. B. 27 : 

1924 P. 343. 


S 71—Orsc/iurge of trustce-ModcS of. 

1 . . ^ ^ I • ^ r 


I he only modes m which a trustee can divest 
ms otficc are by the univer>al consent of all 
imerested parlies or by reiiring by virtue of a 
special Dower confirmed by the trust deed or by 
appiieatioQ to Court. [Fo.x-, C. J. and HnrtnoU. 
J.) i>. K. SUBRAMANlAM PlLLAI r. GoviND.ASvvaMI 

6 Bur. L. T. 180 : 

21 I. C 232 : 7 L. B. R. 39. 


S«. 73 and 74 —Plew trustee* 

Where a u'aqf was created, before the Waqf 
V.alidating Act in favour oi the grantor's family 
and descendants without ultm ate dedication to 
chanty and the District Judge removed the mut- 

I I ^"o of the bsncticiaries in his 

I f lace. /7t7d. that the order wa^ bad as not only 
the wacjf was invalid but also a trust in favour of 
unboro persons irom generation to generation is 
n .t supportable under Muhammadan Law 
{Jeunon and .\Uwbould, JJ) Abdul Koatim 
iMOHAMMAD V. Ijjatanessa Khatus. 

67 I. C. 782. 


——S. 77 (c)~P«6/(c /rH5/— Foi7i.rc of trust 
property bark the 

Ihc land in suit having been given for the 
purpjsc of being used as a road to connect the 
main ruad with a public garden was held by the 
District Board as a trustee f.ir the public and 
when Ihe laijd on which the g.irdcns were plinf. 
ed was sold to a piiv.Me individual and the 
t-ardcus cc.ised lo e.vist, the fulfilment of th« 
purpose (or which the land in suit had been 
exin,', ""possible. The trust was then 

C donor of the property was entitled to recover 
be and given 7 A 3o2 Ret. ,.\/.,rl,„rau. J.) 
t^KLA Ra.M DT. UoARl>. MPZ.KFARGARH. 

4 U. P. L. R. tLahl 79 : 1923 Lah. 93. 
~~T/. ®- —Trust—Revocation. 

revoked h^Mh'^ 

Wm A subseouent act 

Mad. 387: 15 All. 321; 2 a\,\V.P.HX7 R 420 
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10 M. L. T. 44 : 12 I. C. 546 ; 14 I. C. 988, 
Foil. {Seshasiri Iver and Kumaraswami Sastri, 
JJ,) Krishnaswamy Pillai V. Kotha*^’darama 

NaiCkev. 16 M. L. T. 513 • 

(1914) M. W. N. 703: 25 I. C. 428 : 

27 M. L. J. 582. 

S. 78— Hukdar appointed—Irrevocability 
of. 

A, by a registered deed settl'^d certain proDertv 
for charitable trusts and appointed himself as 
Hukdar for life and after him his grandson B. It 
was held that A had no power to revoke the ap 
pointment of B who obtained a vested right to 
property on ^’s death, as the deed p as not a 
will [Benson and Wallis^ JJ.) Mahadeva 
Iyer v. Sankara Spbramanta Iyer. 

12 I. C. 646 : (1911) 2 M. W. N. 382. 

—-8s 80 to 96— Scope of — Duty of Courts. 

Ch. 9 gives the principles that she uld g-ivern 
Courts in ascertair-ii g the rights and obligations 
of parlies in certain cases and does not relieve a 
pa^’ty from anv obligation to take the necessary 
steps needed by the substar tive or adjective law 
for creating a val'd trust. The object > f S 96 
was to provide, consistently with the law in force 
for certain cases in which Eighsh Courts of 
equity fastened a constructive or resulting trust I 
upon holders of property and for which there ! 
waf no statutory provision till then 0^' nership | 
mu.st not be confounded with obligation in apply- 
irg this rule. (Miller and Sadasiva Iyer, JJ.) 
Ram Rajeshwar Dorai v. Arunachallam 
Chettiar. 38 Mad. 321-13 M. L. T 469 : 

(1913) M. W. N. 453 : 19 I, C. 596: 

24 M. L. J. 692. 

__ —8. 81— Construction of a wilt—Intention 

—Burden of proof. 

The intention referred to in S. 81 of the Trusts : 
Act is the intention of the testator at tbe time of 
making the will and the burden of proving a 
different intention is upon those who set up the | 
same. (White, C Mtinro and Sankaran Sair, 
JJ ) Richard Taylor v. Coli.ector of Ganjam. 

^ 11 I . C. 5 : 10 M. L. T. 42. 


TRUSTS ACT (II OF 1882), S 82. 

benehcial interest in the property granted or 
transferred, as well as tbe usages Which the 
natives have adopted and which have been protec¬ 
ted by statute, no exxeption has ever been en¬ 
grafted on the general law of India, negaiiving 
the presumption of the icsulting trust in favour 
of the person providing the purchase money, 
such as has. by the Courts of Chancery in the 
exercise of their equitable jurisdiction been en¬ 
grafted on the corresponding law in England in 
those cases where a husband or father pays the 
money and the puichase is taken in the name of 
the wife or child In such a case there is, under 
the general law in India, no presumption of 
advancement as there is in England. When such 
a transaction takes place between two persons, 
born in India ol British parents and who have 
resided practically all there lives in India, the 
pnrciples and rules of law which would apply, 
if the case were tried in one of the Courts of 
Chancery iri England, do apply to it when tried 
in India, The question as t • which rule of law 
*s. in any given case, (o apply in India, does not 
entirely depend on race, place of birth, domicile 
or residence; the usages and practices of the 
native inhabitants are more important. Though 
husband or a lather has made an apparent 
advancement in favour of a wife or child be can¬ 
not be said to have intended to confer any bene¬ 
ficial interest in the thing given on the donee or 
transferee if he establishes at the same time 
with reasonable clearness that he had other and 
different motives for the action he took. (Lord 
Atkinson.) Kerwick v. Kerwick. 

48 Cal. 260 : 39 M. L. J 296 : 

18 t. W. 465 : (1920) M. W. N, 738 • 
32 C. L. J 490 : 2 U. P. L. R (P C ) 153 • 

47 I. A. 275 : 28 M. L. T. 194 : 

23 Bom. L. R, 730 : 57 I. C. 834 (P.C.). 

[On Appeal from 47 I. C. 379.1 


_^Sb. 81 and B2—Purchase by husband in 

the name of his wife—Advancement. ^ ^ ^ 

The rule of English La'v. that when a husband 
bavs property in t^e name of his wife he should 
be presumed to have done so for the benefit of 
the wife applies to persons of the British nation¬ 
ality resident in India. The mere fact that after 
the purchase the husband continues to mar.age 
the property and collect rent is not sufficient to 
rebut the presumption, (MaungK^n and 
KEKWZCK .. kerwick.^ ^ ^ ^ U Bu. 2ia^: 

_Ss. 82and bB —Resulting trust—Indian 

and English Law— Presumption of advancement 
—British parents domiciled in India. 

The Indian Law as to resulting trusts does 
not differ much trom English Law on that sub 
Tect Ithas been established by decisions that 
owing to the widespread and persistent practice 

nrevaa ng in India of owners of property making 
prevailing b^nami for no obvious reason, 

rUht'Vy vesting in the donee any 


-S. B2—Applicability of Sale by mort¬ 
gagor of equity of redemption— Pre-emption — 

Vendee not in possessi'^n—Rights of pre-emptor _ 

Redemption of mortgage by vendee—Right to 
possession. 


The defendants purchased the equity of redemp¬ 
tion in certain property in the possession of a 
mortgagee and the vendor left with the defendants 
a sum of money to pay off the mortgage. The 
plaintiffs sued for pre-emption and obtained a 
decree and paid the entire consideration in Court 
which was withdrawn by the defendants. As the 
deleodants were not in actual possession, the 
plaintiffs could not apply for actual possession. 
Subsequently the defendants paid off the amount 
of tbe mortgage and the plaintiffs sued for posses¬ 
sion. ifeW, that the title ot the plaintiffs to pos¬ 
session became complete only on the date of the 
redemption of the mortgage, that no application 
for possession could have been made in execution 
of the pre emption decree inasmuch as the defen¬ 
dants had not been entitled to actual possession 
and that ihe present suit was not barred by limi¬ 
tation. (Lindsay and Daniels, JJ.) Raghubir 
Singh v. Jodha Singh. 45 a 482 * 

21 A. 1. J. 417 : L; R. 4 A.’ 223 • 

1923 All. 607* 
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-Sf 82 and 94— Resulting trust—Purchase 

in name of creditor—Rights of rtal Purchaser. 

Held, on the facts that Dcfts. No. 1 and 2 were 
in the position of creditors in possession that 
there was a resuJiing trust so (ar as these pro¬ 
perties were concerned and that the piff. was 
entitled to get back the properties upon the pay¬ 
ment of llic amount due to the defts. {Chaudhuri 
and Cuming, JJ.) Kshbtra Nath Adhikarj 
V. Dukgapada Mandal, 

62 I. C. 902. 

-S. 82— Purchase in the name of anothci 

—Presumption if any English Law of advance¬ 
ment compared. 

The presumption of advancement of English 
Law when a person purchases property in the 
name of anoiber in whom be is intciesicd, docs 
not arise in India. Here the question in such a 
case is if the purchase was for the benefit of the 
person in whose name it was made; one test being 
the Source of the purchase-mooey. {Ayling and 
Napier, JJ.) Kahi.man Beebi v. Khathqon Bee. 

36 I. C. 669 : 4 L. W. 193. 

---S. —Les.al representative. 

“Legal representative" in S. .S3 includes person 
or persons beneficially entitled to represent the 
inte'^e.sts of the deceased by virtue of inheritance, 
in cases oi deceased person for whose property 
no adininibtiation has been granted. The law de¬ 
cides tlie representative ot the deceased at the 
moment of deatn of the deceased. Sj on a trust 
created by a woman, which tailed, after her 
dedih a resulting trust was crc.acd in lavour of 
settlor and it descended tt) her heirs at the time 
of her death, (sco//, C. J. and Davar. J.) 
Dwakka Uas Damodahi'. Dwarka Das Shamji. 

40 Bom. 341 : 3l I. C 441 : 

17 Bom. L R. 938. 


-S. 83— Resulting trust—Debtor and cre¬ 
ditor-^Com position deed — Surplus. 

Certain oebtors entered into a composition 
deed with the creditors under which they trans- 
fered absolutely all the properties to certain trus¬ 
tees f* r the benefit of the creditors and with a 
view tooblain a full discharge iroin all liability, 
Held, that no rcsuliing trust was created in 
favour of the debtors anu that they had no cause 
of action to sue lor surplus moiie\s, {Crouch, 
A.J.C.) Lekhkaj Visumak v . Assalmal Takumal 

27 1. C. 382 : 8 S. L. R. 132. 

-8. 84—B'maini transfer—Fraud not car¬ 
ried out. 

Where a mortgage was taken benami with 
having a tainted origin in the narac of a person 
for the plaintiffs benefit, but the fiaud was not 
ejected, it is competent for the plaintiff to sue 
on the mortgage. Ferct v. Hill, 1$. C.B. 207 
(1815) Dist. {iValUs, C. J. and Oldfield, J.) 
KAJAGOFALACHAR V. SUNDAKAM CHBTTY. 

46 I. C. 333 : 33 M. L. J. 696. 


8. Fraudulent transfer. 


The transieror is disentitled to set aside the 
transfer when it is for a fraudulent purpose and 
when the creditor is delayed. 29 Mad 72 • i8 
Mad 378 Foil. {Farrcctt, A.J. C.) HirIi 
Govkrdhan Uas. S8 I. c. 630 ; 9 8. L B 


i'. 
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-6. 88 —Adverse title of a trustee. 

A trustee acquiring property as such is not 
allowed to assert adverse title on his own behalf 
until he obtains a proper discharge from the en¬ 
trusted rust. {Lord Machnaghten.) Shrinivasa 
Moorthy V. Venkatavarada Iyengak. 

34 Mad. 267 : 16 C. W. N. 741 : 

8 A. L. J. 774 : 13 Bom. I. R 520 : 

(1911) 2 M. W. N. 375 : 14 C. I. J. 64 : 

10 M, L. T. 263 : 11 I C. 447 : 

21 M. L. J. 669 (P. C.) 

-j—S. 88- Mortgagor and mortgagee — 

Position of—^ale by mortgagee. 

A mortgagee is not a trustee of the power of 
sale. It is a power given to him for his own 
benefit, to enable him the better to realire his 
mortgage debt. If he exercises it bona fide lor 
that purpose, without corruption or collusion 
with the purchaser, the Court will not interfere, 
even though the sale be very disadvantageous ; 
unless indeed, the price is so low as in itself to 
be evidence of fraud. (Lord Oe Villtcrs.) Had¬ 
dington Island Quarry Co. LTr>. v, Alden 
Wesley. 13 I, c. 261 : 10 M. L. T. 554 (P. C.). 

-S. 88 —Purchase by trustee—Rights of. 

Where a trustee purchased a mortgage bond 
which contained a pan of the trust pr.>periy 
when the other trustees failed to arrive at a con¬ 
clusion on the date of sale, held, that the purchase 
by the trusiee was for the benefit of the trust and 
that he could charge the trust witli that amount. 
(Richards, C. J. and Banerjec, J,) GoPi NaRAIN 
V. Kunj Behari Lal. 34 All. 806 : 

13 I. C. 625 : 9 A. L J. 311. 

-8. 88 —Advantage by fiduciar\'—Unduc 

influence—Contract Act. Ss. 19. l9-/j and o4. 

Plff, andher sister sold their land for an in¬ 
adequate price to their uncle, the deft, with whom 
they were living after the death of their parents. 
The plQ. after the death of her sister sued to 
h.ive the sale deed cancelled as having been exe¬ 
cuted through undue infiuonce and to reco\er pos¬ 
session of the lands. Held, that the case fell 
within the scope of S. 88 o( the Act and that the 
sale deed was void as regards the plCf.'s share 
and th.u of her deceased sister. (Scott, C. J. and 
Hayward, 7.) GoViSD v. Savitki. 

43 Bom. 173 ; 47 I. C. 883 : 

20 Bom. L. B. »11. 

--S. 88— B.Kecution sale of trust property 

— Purchase by trustee. 

A trustee for sale is entirely disabled from 
purchasing the trust property directly or indirect¬ 
ly. A trustee for purposes other than for sale 
cannot purchase the property where the purchase 
would conflict with his duly respecting it or his 
position in regard to it. Where a decree has 
been obtained against a s/i^6o/f as a represen¬ 
tative ol the debutter estate, he is not com¬ 
petent. without le.avc of Court, to purchase 
the property in his personal capacity. 

Where there is no misconduct on the part of the 
execution creditor the property reverts to the 
debuttcr estate, in case of purchase by the shebait 
without such leave, and the surplus sale proceeds 
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should be returned to the shebait. [Mookcrjec and 
Panton, jJ.) ManohaR Mukherjee v. Peary 
Mohan Mukherjee. 

54 I. C.6 : 80 C. L. J. 177. 

—--S. 88 —Breach of trust—Resumption of 

grant—Regrant by Government to trustee. 

The resunaption of an inam and the levy of full 
assessment on the trustee for failure to fulfil the 
condition of the trust does not amount to a re¬ 
grant to the trustee, or put an end to the trust 
originally created. The advantage gained by the 
trustee enures for the benefit of tne irust {Ayting 
and Knmaraswami SasUi, JJ.) Muhammad. 
EsuF Sahib v. Abdul Sathar Sahib. 

43 Mad. 161 : 33 M L T. 141 : 
(1919) M. W. N. 328 : 49 I. C. 831 : 

36 M. L. J. 262. 

■ - -S. 88— Principal entitled to advantage 

received by agent. 

A principal is entitled under S. 83 of Act to the 
pecuniary advantage reaped by the agent having 
adverse interests to those of the principal in pur¬ 
chasing property. [Wallis, C. J. and Srinivasa 
Aiyangar, J.) Ramaswami Chetty v. Karup- 
pan Chetty. 31 I. C. 216 : 29 M. L. J. 551 

——Si. 88 and 89 —Omission by mortagagor 
to fay public revenue — Sale — Purchase—Rights of 
mortgagee. 

■ Where a mortgagor neglects to pay the public . 

revenue as required by S. 65 (c) of the T. P. Act ! 
and the land is sold or resumed but subsequently 
re-acquired by the mortgagor, the original mort¬ 
gage revives. [Pratt, J.) Po Owe v, K. M. T. T 
S. Chetty. 51 I. C 574 : 12 Bur, L. T. 41. 

-S. 88. III. {t)~-Scope of , 

The illustration goes further than the operative j 
portion of the section itself and does not enun¬ 
ciate good law. {Abdur Rahim, Ojfg. C. J. and 
Seshagiri Aiyar, J.) Hajee Siddick Hajee v. 

Mahomed Hushum S^it. 

(1916) 3 M. W. N. 341 : 37 1. C. 738 : 

' 4 L. W. 621. 

Si. 89 and 96 ~Advantage outofeom- 

^^Wtien a compromise is entered into as between 
nersoBS one of whom could not have in good 
faith believed in the claim put forward by him 
and the latter secures an undue advantage. In 
der.gation of the interests of another, such advant- 
ae^must be deemed to be held in Uust for the 
benefit of the person prejudiced or his repre^n- 
tative and should be restored to the latter. 45 Cal. 
17 F ill. An alienee in good faith and for con_ 
sideraMon from the party who has secured such 

advantage is not, however, affected by the infir 

nities affectirg his alienor’s title. [Wallts, C J. 

A.yar, J.) OvuL* Kondama 

NA.CKCN A.VAN .. L. W. 844. 

____g,, 89 .nd 90 - Hol applicable when 

^T^he'^Te owner'crunoTcUi^^^ ‘■estitution of 
, fTa^^dS acl-ta^aiuad bV 

*S.orirr " i dot? to speau as 


TRUSTS ACT (II OF 1882), S. 90, 

Ss.89 and 90 contemplate only perons under some 
fiduciary relationship to the true owner. (Stfs/ia- 
girt Atyar and Kumaraswami Sastri, JJ ) Punugo 

bUBBIAH V. NaKALAPATI RaM! KEDDI. 

39 Mad 969 : 

19 M. L. T. 210 : (1916) 1 M W. N. 339 • 

33 I. C. 326 : 30 M. L. J. 331. 

S 90— Co-sharers Sale for arrears of 
revenue—Purchase by mortgagee of share—lnten^ 
tional default—Form of the decree. 

A minor was the mortgagee of a separately 
owned share of the mortgaged property. The 
agents of the mortgagee imentionally made 
default in paying the revenue for w. hich he was 
responsible wih a view to have the whole pro¬ 
perty sold up for arrears of revenue a id purchased 
for the mortgagee The whole pro.eny was in 
fact so sold and purchased for the minor mort. 
gagee. The co-sharers with the mortgagor never 
knew of the default or the consequent sale- Held 
that the purchaser was a trustee for all the co- 
sharers. The proper decree to be passed was to 
declare that the property was held for the benefit 
of all the co-sharers and (he mortgagee, according 
to their several interests at the date of sale, 
subject to re-payment to the mortgagee of the 
expense properly incurred in the purenase toge¬ 
ther with interest thereon. The relative position 
of co-sharers in respect of the payment of revenue 
demands from each, such measure of candid 
dealing and good faith as will ensure tnat a 
sharer is not tempted lo make a deliberate default 
with a view to ousting his co-shareis and appro¬ 
priating lo himself their common pr.jperty, 16 
Cal. 194, Disappr ; 17 C. W. N. 1233. Appr [Str 
Lawrence Jenkins ) Deonandan Prasad v Janki 
Singh. 44 Cal. 673 : 44 I. A. SO 

‘16 A. L. J. 154 : 21 M. W, N, 478 
1 Pat. L. W. 294 : (19l7j M. W. N. 254 
25 C. L. J. 259 : 21 M. I. T. 840 
6 L, W. 626i: 19 Bom. L R. 410 
39 I. C. 346: 32 M. L. J. 306 (P. C.) 

--—S. 90— No applicability to property 

acquired by a widow. 

S 90 of the Trusts Act has no application to a 
Hindu reversioner as to the case of an acquisition 
of property bv a Hindu widow. [Bannerjee, Tud- 
ball and Gokul Prasad, JJ.) Sri ^am Jan’kiji v. 
Jagdamba Prasad. 43 374 I 

19 A. L. J 129 : 61 I. C. 3 ; 

8 U. P. L. B. (All.) 83 (F.B.). 


-S. 90-Revenue sale of equity of redemp¬ 
tion—Purchase by mortgagee — Effect. 

The eqaity of redemption in certain properties 
were sold in a revenue sale and were purchased 
by the mortgagee. There was nothing to show 
that the mortgagee bad in any way contributed to 
the sale ; held that the revenue sale was valid and 
binding on the mortgagor and that the mortgagee 
beame the full owner. [Krishnan and Venkata- 
subbarao, JJ.) Tadepalli Subbarao v Sri 
Balsu Buchi Safvarayudu. 18 L. W 61 • 

(1933) M. W. N. 683 : 44 U. t. J. 634 ; 

1923 M. 633. 


.- 8 99—Quasi — Contraat — 

ed rrt Court in usum jus habentis— 
person not entitled. 


Money deposit- 
Withdrawal bit 
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TRUSTS ACT (II OF 1882). 8. 90. 


Money (icpusited in C'^urt. in nsum jus hahcntts 
and witfnlfavvn by a person having no right to it 
may properly be held lo be r- ceived lor Ihe 
plaintiff. iSlitnUy, C. J. and Griffin. J.) Mahdi 
HubS.M.s P. bl KH CHAND. 33 All. 450 : 

10 I. C. 730 : 8 A. L. J. 230. 

-S. ^0—Morti^nnec purchasing equity of 

redemption in execution, 

A mortii-i-cc who purchases ihe equity of 
redemption in execution o( a simple ir»oDe\ decree 
a-ain-t the mort^a^ior cannot be deemed to be a 
person who avaiK ininself of his position lo i^ain 
an undue adva-itai^e of the mo t.ii 22 Horn. 
621; 5 B. L. R. 450, Dist. [sc'oH, C.J. and 
Heaton,).) Ganesh Nanain Khawev Gopai 
VistiNU AptE. 41 Bom. 357 • 

39 I. C. 3 : 19 Bom L R. 75. 

.." S. 90 — Moriyoi:.ec availmii himself of his 

position to ^ain an advantapte-- I.lability cf. 

A morl;;a,uee in possession who allows the 
morti'a.uted property to be sold in consequence nl 
his Ovvn wilful default and who purchases the 
property at such sale henami in the ranie of 
anotlier cannot resist redemption by the mort- 
.r on the i^round nf extinction of his position 
as mort'^a.^ee by reason of such sale. (6co//. C. 
J. and Heaton, 7.) Chotta Hhula v. Bai Jamani. 

40 Bom. 483 ; 37 1. C. 295 : 

18 Bom. L. R. 438. 


-S. 90— Mortpa’^or and mortit,a^ec — Son- 

payment of assessment —Rc-i^mnl to old holder 
under new lenure^Bombay Land Revenue Code 
{Act V of iS79) as amended by {Act VI of 1901) 
S. 56. 

S. 90 of the Trusts Act has no application to a 
re-^rant on a new tenure of properly forfeited lor 
non-payment of assessment under S. S6oMhe 
Bombay Land Revenue Code. A clear pro\idon 
of a special statute overrides S. 90 of (he Trusts 
Act. (Batchelor and Shah, JJ.) Vedu Shivlal 
y. Kalu Ukhahdu. 37 Bom. 692 : 21 I. C. 310 : 

15 Bora. L. R. 827. 


S- 90— Co-sharer — Revenue sale—Fraud 
of co-sharer —Purchase by bcnamnlar—Riiihis oj 

other co-sharers. 

Due rc-ard must be had to the relative positioo 
of CO sharers in respect of the payment ..f revenue 
and to the need oi demandin'; from each sucli 
measure of candid dealing; and faith as will 
ensure that a co-sharer is not templed to make 
a deliberate default wi9) a view to onstinji' his co- 
sharers and appropriatintf to himself their 
common property ; where a revenue sale was 
collusive in the sense ihat the purchase was pre- 
arranj;ed, and the parties decided to milize the 
stringent provisions of the revenue laws for ihe 
accomplishment oi their private fraudulent object 
and put the machinery of the state m operation u\ 
cause injury to the proprietor and selected in ad- 
vance tne purchaser who was to hold the propcity 
for tne beoefit of himself and of his particinators 
in tho fraud ; „cU. that the Court wordd "y 

alld.sou.sclromacaseoffraudand look a, 11 ." 

Uausactu... as .t really was. lO M. i. a. 540, K. f 
The sale has no h'gher effect than a private 
alienation and the purchaser who had taken with 


due notice of or was implicated with the fraud’ 
must be compelled lo reconvey the property t^ the 
»i!;b(ful owners. Fraud is an extrinsic c llaleral 
.ici w hich vitiates the mo.-st solemn proceedings 
*.f Courts of Justice, and avoids all judicial aefs, 
ecclesiastical or lempoial. No party to a tiaudu- 
iei-t lran«action can be allowed to de*ive any 
bencht from it : and the Court is always riluctant 
to condone the fraud ai d to permit the part'cipant 
'iurcin to reiain the advantage. (Mookerjee and 
Panton, JJ,) KfMAR Satish Kantha V. Satis 
Chandra Chatterjee. 80 C L. J. 476 : 

55 I. C. 689 : 24 C. W. N. 669] 

-S. 90— Advantage by co-sharirs--Revenue 

sale — Unfair conduct. 

Till' mere (act tliat the purchaser of an estate at 
a revenue sale is one of the co-sharers who did 

not pas his shaie of tiie revenue, is not in itself 

a g'ound to give the otlier co-sharer an equity to 
obtain a rc-conv’cyanceof their shares from their 
purchaser on ili'^ir payii g lo him of their propor¬ 
tion of the expenses winch he had incurred To 
support a claim to thi-^ equity, St nicthing unfair, 
somethii g amounting at least to sharp practlco 
in the conduct of ite purchaser is necessary. 
[Ri(hardson and Hnda, JJ.) Kupshed Ali v. 
Dinanath Sarma. 49 I. C. 802 ; i9 C. L J. 492. 

S. 90 Default in faytneut of revenue — 
Mortgage wtlfi possession—Collusive revenue sale. 

A collusive transaction by which the mortgagee 
vv’I'.o is bound to pav revenue vvilfully allows the 
lands to be sold for arrears of revenue and loi- 
mediately after purchases it ftom the purchaser 
in revenue sale, docs not affect the inoi tgagor’s 
right to redetm {Rtchardson and Bcachcrofl, JJ.) 
Jamila Khatum V. Mahomed Khatum. 

45 I. C. 736. 

1 -S. 90— C{?-5//<ir<;rs —in revenue — 

Sale—Pu rc base — Fraud. 

Evidence to prove concealment of notice of 
sale lor arrears of revenue is relevant to support 
alligation of fraud It is not correct to say that 
as between co sharers, a relation of hduciary 
character does not exist, and if any co sharer has 

acted fraudulently in allovvii g a dciault m the 

paviDCiitol revenue and purchasing the proper¬ 
ties himself at the revenue sale the other co- 
sbarc' s arc ei t it led lo a rec uiveyunce on pa> in g 
ti» him a share of the purchase money propor- 
tioiiaic toihcir share. {B>clt and Mookerjee, JJ,) 
ClIOWDHl KY Ram I’kosad Sinoh v. Chowdhury 
Haw an Singh. 21 1. C. 354 : 18 C. L. J. 97. 

- -S 90 —by co^sharer—Revenue 
sale. 

There may he circumstances in which public 
P 'licy would demand that a co-ownei should 
lioRl an advantage obtained by him in deroga¬ 
tion of the rights of iho others, fnr their benefit 
as well as Ifis own. as for instance where a re¬ 
venue sale is caused by the default of a co- 
owner. and the pr perty is purchased at Ihe sale 
by the very co-owner. 16 Cal 194. Not loll. 
iJen^tns, C.J. and Mookerjee, J ) Faizar R^HkfAN 

T'. Maimuna Khatun. 18 c. L. J. Ill : 

30 I. C. 510 : 17 C. W. N. 1283. 
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—-8. 90— Co-shareri~ Revenue sale—No 

misleading or keeping oui facts from knowledge 
of opposite party. 

A co-shirer who deliberately makes default in 
paying bis shire of Goveroment Revenue with 
a view to purchase the estate himself when 
brought to sale for tbe arrears cannot be held to 
have practised fraud upon the other co-sharers 
when be bas done nothing to mislead tbe latter 
or to keep from their knowledge the fac, that the 
estate was to be sold. 16 Cal. 194, Foil. 15 C. 
W. N, 776, Dist. {Richardson and Newbould, 
JJ.) Rash Bkhary Mitter v. Jotindra Mohan 
Datta. 20 I. C. 817. 


-8. 90 —Advantage by co-sharers — Nego¬ 
tiations for Putni lease—Default by defendant — 
Sale under Act {XI of 1859)—Swfr by plaintiff. 

Duri»ig negotiation between plaintiff and de¬ 
fendant co-sharers for execution of a putni lease 
by defendant the latter committed default and the 
land being sold under Act (Xl of 1859) was pur¬ 
chased by the defendant bitiami lor another. 
Held, that the conduct of the defendant was 
fraudulent and a suit by the rlaint>ff for damages 
repiesenting the interest paid on the purchase 
money with a view to set aside the sale was 
cla’mabfe Irom the defendant. {Movkerjee and 
Carnduff,jj.) Harendra Lal Roy v. Pufna 
Chandra CHATaERjEE. 14 I. C. 368 : 

16 C. L. 3. 132. 


S. go —Mortgagor and mortgagee — As- 


signment to mortgagor on dharkast by the 

Government—Effect • f. 

Where after a mortgage of certain wargland 
and the Kumaki land adjoining it the Govern¬ 
ment assigns the Kumaki lands on Dharkhast to 
the wargdar the mortgagee does not get the be¬ 
nefit of the ass gnment as ihe mortgag ir did not 
obtain the kumaki land on Dharkhast as repre- 
aenting all persons interested 
(Oldfield and Sadasiva ^ 

VARA BHATTA V. MOIDIN. ® • 

KARA BHATTA V. ^ ^ ^ ^ ^ 

__.8 Applicability—Renewal of leave. 

Where the principal lessee obtains a renew al ol 
the lease from the lessor without represenung 

he sublessees at a time when the rights both 

on loase and the sub-lease are determined the 
^nh^es^ees are not entitled to the bene6t of the 
ret^wed“ease iSadasiva Aiyar a.d Spencer. 
JJ.) SWAM.NATHA MUD*L. 

_s m—Mortgage-Revenue sale ofmort- 

,ag'd Property-Mortgagor purchasing benami 
^IsuhseqLnl mortgage sale-Vat,dily-Rtght of 

‘’T.btValntfff mortgagee, brought a suit on 

mortgage^Which was dismissed. Pending appeal 

murigagv D ipt the reveoiie laH uno 

by him. mortgagor the „,e fc,. 

"pr^opettl sold“bu.' 

dlf'"crops‘*'on°Ihe®'land, Veid"'Vhat s^a“'Ser 

c D— VOL. IV 135 
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I 

] morlgage-decree was valid and conveyed full 
I title 10 the plaintiff, as C was only benamidar of 
I B in the revenue sale. That the 1st defendant 
[ who was a bona fide lessee from C was entitled 
! to the crops raised during ihecontinua nee of the 
I lease. {Sadasiva Aiyar and Napier, JJ.) Nuka- 
[ LAPATi Rami Reddi v. Vavilla Venkatesam. 

27 I C. 274 : (1914) M. W. N. 916. 

-S. 90— Advantage by co-owner. 

One of two co-owners of a debt obtaining a 
document in his own name in derogation of tbe 
rights of the other bolds it for the benefit of the 
i other also under S 90 of the Trusts Act and tbe 
latter is entitled to a declaration to that effect. 
{Ayling and Sadasiva Aiyar, JJ,) Alavala Ba- 
LAYYA V. Alavala Gurcvayya. 26 I. C. 65 . 

! 1 L. W. 874. 

-8. 80—Three mortgages on the same pro¬ 
perty—Suit upon las! mortgagee — Sale with 
prior mortgages as encumbrances—Mortgagee 

whether trustee. 

Where a mortgagee bad their mortgages on 
the same property and brought a suit upon the 
last mortgagee alone and purchased the property 
in court auction subject to bis prior mortgage, 
he cannot by his failure to sue on all the mortga¬ 
ges be said lo have gained an advantage within 
the meaning of S. 90 so as to hold the equity of 
redemption in trust for the mortgagor’s sons. 2 
M. L. J. 188 ; 31 Mad. 530, and 24 Mad. 96 Foil. 
[Miller and Tyabji, JJ ) Ganapathi Mudaliar 
V. Krishnamachariar. 24 1. C. 187 : 

27 M. L. J. 21*' 

-8. 90— Scope of—‘ Purchase by mortgagee 

— In contravention of O. 34, R, 14, C F. C, 

S. 90 of the Indian Trusts Act only applies to a 
case where the mortgagee or other qu.lified 
owner of any property has availed himself of his 
position and has thereby gained an advantage in 
derogation ot the rights of other persons, and docs 
not invalidate a purchase by the mortgagee in 
contravention of O. 34, R. 14, C P. C. [Benson 
and Abdur Rahim, JJ.) Ramkrishna Chatriava 
Deo v, Pushopati Vijayarama, 16 i. c. 68*. 

-8. 80 —What is resulting trust. 

A resulting trust takes place, where several 
persons jointly furnish the purchase money and 
I he purchase is made in the name of one ot them. 
\Mxttra, A. J. C.) Narhar v. Narain. 

56 1. C. 886. 

•- 8 . 91— 'Acquire'—Meaning of. 

The word “acquire” in S. 91 of the Trusts 
Act is quite in accordance with the English Rule 
ihat ihe purchase should be complete both by 
payment and conveyance before notice in order 
to defeat the claims of a pet son having a prior 
existing equity. {Scott, C. J. and Russell, J) 
HiMATLAL V. Vasudeo Ganesh. 36 Bom. 446: 

16 I. C, 680 : 14 Bom. L, E. 684. 

- 8. 81—Possession under registered sale 

— Purchaser's position. 

A vendee of imoioveablc property in posses¬ 
sion under a registered sale-deed can resi.st a suit 
lor possession by a prior registered transferee if 
tbe ioriner conveyance was made in pursuance 
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of a contract to sell by the vendor of which the 
first transferee holds the property to the beneht 
of the sub'equeot transferee under S. 91 of the 
Trusts Act. 2'^ Mad 336, Expl. and Dist. (tVal~ 
Its. C j. and brtnivasa Atyangar, J ) Thi- 
RUVE^KATA CHAKIAR v. SfsHADRI IyfNG^R. 

3 L. W. 457 : 19 M. L T. 369 : 84 I. C. 468 : 

30 M. L. J. 659. 

-S. 91 — Possession under oral agreement 

to lease ^Rights of purci^aser with notice. 

It is open to defendant (a te ant in possession) 
to resist a suit in ejectment if he can prove that 
there was an oral contract to lease for a fixed 
term that he was in possession in pursuance of 
that c )ntract and the plaintiff or his prcdecc'^sor* 
in*ti(le accepted rent fro « him on such footing, 
11 C L. J. 543: 21 Mad 291 : 2 C L J. 343. Foil. 
{Kumaraswamt Sastfi, J.) G. CuNNUH ChbttV 
V. ELAMANDA CHETTY. 27 I- C 877 ; 

2 L. W. 153. 

- 8. 95 — Land Purchased by one with 

money belonging to another Constructive trust. 

Where lands are purchased with plaintiff’s 
money ir. ihe name of the defendant with a reci¬ 
tal in the sale deed that the purchase was on be¬ 
half of the plaintiff, the def'-ndant is only a con¬ 
structive trustee for plff. and his liability arises 
under S. 95 ot the Trusts Act. \l£rishnan and 
Odgers. Jf.) Krishna Pattar v Lakshmi Am- 
MAL. 46 Mad. 416 : ( 932i M. W. N 117 : 

16 L. W. 886 : 30 M. L. T. 238 : (H C.) 
4‘> M. L. J. 119 : (1922) Mad. 67 

—‘- 8. 95 — Money retained wrongfully — 

Liability to pay interest. 

When by the wrongful act of the defendant, the 
plaintiff has been deprived of money which was 
actually making inter' st, the court of cqtntv would 
be cle%rlv entitled to give interest {Krishnan, 
and Oldfield, JJ.) Arunachalam Chfttiar v. 
Rajeshwar Sbtupati. 42 M. L J 74 • 

30 M L. T. 184 : 16 L. W. 68 : 
(1921) M. W. N, 873 : 1992 M. 66. 

ULTRA VIRES. 


UNIHCOBPORATBD B0CIET7. 

they are restricted. If what has been done is 
legislation withtn the scope of the affirmative 
words which give the power, and if it vi ilales 
no express condition or restriction by which that 
power is limited, it is not for anv Court of Justice 
to enquire further, or to enlarge constructively 
those conditions and restrictions. Tne British 
Parliament intended to give the widest powers to 
the Indian Legislature, and that though relying 
on the latter’s g lod sense not to abuse those 
powers, it yet retained practical checks in case of 
necessity. [Macleod,C. /, Marten and CrumP 
JJ ) Alfred Wilkinson v, Wilkinson 
47 Bom. 843 : 25 Bom. L. E. 945 : 1923 Bom. 321. 

UMPIRE. 

See (1 ) Arbitration. 

(2) Arbitration Act. 

(3) Award. 

(4) C. p. Code. Sch. II. 

UNCERTIFIED PAYMENT. 

See C. P. Code. O. 21. K. 2. 

UNCHAiTlTY. 

See Hindu Law— 
la) Succession. 

(6 ) Widow. 

UNCONSCION »BLE BARGAIN. 

Contract Act, .'.s. 16 and 74. 

UNDERGROUND RIGHTS. 

See Mines and Minerals. 

under-peoprirtor. 

See Landlord and Tenant. 

under-proprietary eight. 

See Landlord and Tenant, 

UNDaE BAlYATl H0LDIH08. 

See Landlord and Tenant. 

UNDER-RYOT. 

See Landlord and Tenant. 


See aho (1) Decree. 

l2i Intekpletation of Statutes. 
(3) Jldicial order. 

(4f Judicial Proceedings. 


-— - Powers of Indian Legislature are limii 

by Acts of Parliament. 

1 - ' egislature has powers expres* 

limited by the Acts of the Imperial Parliamc 
which created it and it can do nothing beyoi 
the Iidiits which circumscribe those powers B 
when acting within those limits it is not in ai 
sense an agent or delegate of the imperi 
Parliament, but has and was intended to ha 
plenary powers of legislation as large, and 

o Parliament itse 

The established Courts of Justice, when a questi* 

arises whether the prescribed limits have bei 

exceeded must of nccesiity determine th 

question ; and the only way in which they a 

properly do so. H by looking to the terms of th 

instrument by which, affirmatively, the legislatii 

powers were created, and by which negative! 


UNDER TENURE. 

See (1 ) Landlord and Tenant. 

\2t Land Tbnurbs. 

UNDISCrOSBO PRINCIPAL. 

See )) P iNciPAL AND Agent. 

(2) Contract Act. 

UNDUE-INFLUENCE. 

See iC Contract Act. S. 16. 

(2. Pardanashin LadV. 

UNDUE PREFERENCE. 

See (1 ) Prov. Ins. Act (V or 1920), 
(2) T. P. Act. S. 63. 

UNFAIR PREFERKNC*. 

See Ky. Act, S 109. 

UNFAIR transaction. 

See Contract Act, S. 16. 

UNINCORFOBATBD 80CIBIY. 

See Corporation, 
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•- Personal decree against a ward is a 

nullity. 

Law does not at all recoginise a ward as legal 
personality for the purposes of suits, and so a 
decree against him personally is void. A Collec¬ 
tor cann t be substituted for him, for executing 
such a decree. [Lindsay, J C,» Sanrata 
PARSHAD V DEPUrV COMUISSONER OF KhERI 

30 I. C. 768 ; 18 0. C. 145. 


- Rules under— District Officer and 

Special Manager, powers of. 

Neither the Act nor the Rules thereunder 
empower District Officer or a special manager to 
make a grant of land out of an estate under the 
management of the Court of Wards, for a 100 
years for the planting of a grove. [Kendall, 
AJ.C.) Ram Nath v. Bindeshuri Prasad Singh. 

25 I. C, 699 : 17 0, C. 291. 

8. 15 —Jurisdiction ot Court of Wards. 


The Court of Wards in the United Provinces 
of Agfa a d Oudh can deal with the property of 
a disqualified proprietor under its charge though 
situated outside the limits of the territories 
subject to ihe Lieutenant-Governor of those 
provinces. S. 15 makr*s no di^tinction between 
moveables and imnnoveables Therefore pro¬ 
perties both wiihin the limits of U. P. as well as 
outs de thereof, are subject to the administration 
set up by the Act If a person comes under the 
terms of the .4ct. [Fletcher and Teunon, JJ) 
Gadadhar Bhata V. Sarat Chandra Mukek- 

83.10 and 18 - Mortgage suit on—Interest 

^ ft 


not allowed if mortgage not notified. 

A mortgagee, who did not notify his claim 
under S. 16 of Ihe Act is entitled to sue on hi? 
mortgage and his moitgage is admissible in 
evidei ce but he will not be allowed interest 
under S. 18 of the Act. [Richards^ C. Tud- 

ball and Rafiqu^.JJ.^ Asharafali v Kalyan. 
DAS. 87 All. 585 : 30 I. C. 946 : 18 A. L. J. 796. 

_Si. 16. 18 and 20 —Duty of cf editors— 

Notification— Interest—Admission of deeds not 

produced before Collector. 

As soon as the nctice required nnder S. 16 is 

duly published by the collector the creditors 
must rot only notify their claimsbut mu.t produce 

before the Collector everv document in proof of 
-such claim. There being no general or special 
order of the Board of Revenue under S. 16 (2). 

the Collector is not bound *0 do 
than get the notice published m English and 
vernacular in the Provincial Gaaet.e The 
nroviso to s 17 docs not apply to Ss. 18 and 20. 
The obligation to produce documents is lard on 
cred tors. The Court has still a difcrenon to 

Idmil documents though "Ot produced ^fore the 

Collector c. 85 :10 A. L. J. 284. 

Singh. *■* * 

p obligation cf weird to pay 

hts fa therms debts. 


U. P. COURT OF WARDS ACT (IV OF 1912), S. 2.. 

A son is under no pious obligation to discharge 
debts contracted by his faiher when his estate 
Was under the management of the Court of 
wards. [Rafique and Lindsay, JJ.) Baldeo v 
Bindeshri Prasad. 20 A. L. J 241* 

44 All. 388 : 1922 All. 216* 
Ss. 35 and 9 —Powets of Court—Death 

of ward. 

S. 35 gives general power to tbe Court of 
Wards to sell or mortgage any part of a iy pro- 
perty under its superinteodence subject to the 
restrictions in regard to property under its 
charge by the Court under S. Q. After the death 
of a ward,who was a disqualified proprietor, the 
Court of Wards may retain charge of his pro¬ 
perty till the debts and liabiliiies of the ward 
are satisfied. [Fletcher and Teunon, jJ.) 
Gadadhar Bhata v. Sarat Chandra Mukerjee. 

35 1. C. 634! 


-S. 48— Notice—Amendment of plaint— 

No change in cause of action, notice if necessary. 

In a suit against a ward of a Comt au auiend- 
ment of plaint should not be allowed if it 
introduces a new cause of action which was not 
stated in the notice given to Collector under 
S. 48, but if so stoted in the notice, amendment 
should be allowed. The object of S. 48 is to give 
tne Collector lime to consider the claim and if 
necessary to setile it without liiigation costs 
[Richards, C. J. and Tudball, J.) Baldeo Prasad 
V. Collector of Philibhit. 

37 All. 13 : 20 I. C. 91 : 12 A. L. J. U19. 

8.48 —Execution proceedings—Notice to 

Court, 

In execution of a decree the Court of Wards 
attached a certain property. The judgment- 
debtor objected to the attachment and filed a 
suit for a declaration of their fight without 
giving notice to the Court of Wards under S. 48 
Notice was not necessary as tbe suit did not 
relate to the person of property of the waid 
[Richards, C. J. and Banerfee^ J.) Lal Singh v 
Coll ECTOR OF Etah. 36 AD 88 l • 

26 I. C. 398 : 12 A. L. j. 485 ! 


Court of Wards—Collector a necessary tartv-^ 
Duty of Court. ' ^ 

The Collector is a necessary party to a pro 
ceeding against a ward of Court aud it is the d^utv 
oftbeCouit on its own motion to make the 
Collecior in such cases a necessary party and 
wait lor any defence be may rut forward [Knox 
and Karamat Hussain, JJ.) Msazzamali Shah 
V. ChUnni Lal. 33 All. 791 : n i. c. 269 ; 

8 A. L. J. 935. 

-(IV OF 1912.) 

— S. 2 [2)—Disqualified proprietor—If ca^ 
make a tatll under the old act. ■' 

A person when declared a “disqualified pro¬ 
prietor* on his own anplicatiou. was not aUowed 
to manage his estate and was unable, to make a 
willlwithout tbe permission of the Court of Wards 
but the piovisions relatii g to 

Court of Wards Act il899) have left the right of 
tcsUmciitary disposition unimpaiicd and no per- 
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0. P. COURl OP WARDS ACT llV OF 1912). S. 3. 

mission of Court of Wards is now required to 
make a valid will, {Meats, C. J. and Sanerjt, 
J) Mahammed Ismail z/. Hamidah Khatoon^ 

42 All. 609 ; 61 I. C. 910 : 18 A. L. J. 681. 

-Stt. 3 i3> and 55— Dtsabilily, proprietor 

'ward' explained. 

The disability mentioned in S. 55 refers not 
onlv to ihe property manai»ed by the Court ol 
Wards but al>o to all possible causes of action 
cognisable by a Civil Court. The word ‘pro¬ 
prietor’ in S. 3 (3) means the proprietor who has 
acuially applied under S. 10 of the Act. There¬ 
fore a member ot a joint Hindu family who h^is 
neither been declared disqualified proprietor nor 
has foint in the application by other members of 
the lamlly under S. lO of the Act is not a ‘waid' 
under the Act and the disability under S. 55 does 
not affect him and he can insti:ute a pre empti 'U 
suit notwithstanding the lact that his interest in 
the joint latnily property is under the manage¬ 
ment of the Court . f Wards. 40 Cal. 784 (P.C.). 
Dist {'ituart and Kanhaiya Lai, A ,). Cs.) 

LaLTA SINGH V. CHHATTAR SlNGH. 

8 0. L J. 668 : 37 I. C. 188 : 19 0. C. 806- 

-Ss. 8 and 11 —Decree a>iainst estate — 

Effect of. 

A decree against the Court of Wards is effective 
against the person or property ol the waid to 
whom it relates after the property is released. 
The discretion of the Local Government to take 
property of disqualihed persons undoir di>‘ect 
supefTisioDs, cannot be questioned by Civil 
Courts, (S'MizrL J C. and Kanhaiya Lai, A. J 
C ) Narendra Rahadur Singh v. Oudh Com 
MER ciAL Bank. Ltd. 50 I. C. 887 : 

6 0. L. J. 126. 

-8s, 8 and 11 —Disqualified proprietor 

—Mortgage-decree against Court of Wards— 
validity. 

Where a mortgagor has been declared a dis¬ 
qualified proprietor under Ihe Act and a final 
moitgage decree is madr' against the Court of 
Wards, during its supei intendence of the estate 
the decree is binding oii the morigag r, even 
after the Court of Wards is discharged from its 
superintendence in the absence ot prool that the 
proceedings of the Court of Wards is a nullity. 
{Lord Haldane.) Narindra Bahadur v. OyuH 
CoMMEKCiAi. Bank, Ltd. 43 All. 478 i 

48 I. A. 494 ; 24 0. C. 183 : 8 0. L J 387 : 

(1922) M W. N 61 : 

42 M L. J. 68 : 26 C. W N. 826 : 

L. fi. 3 P.C. 25: 1922 P.C. 1 (P.C.) 

-8s. 17 and 18—Sco^^r. 

The Ss. 17 and Id protect the Court of Wards 
from the dishonest claims rushed on them Uter 
on ; but do not bar persons preferring late claims 
resuliing out of honest mistakes S. 18 means 
that C'lliector is to a'k the claimants the cause of 
preferring his claim late. If he fa ls to sa istv 
him (the Collector), then only tne claim is exlin- 
gu'shed. [Stuart and Kanhatyu Lai, A J Cs) 
Ketki V. Manager, Nan Paka Estate. 

7 0. L. J 689: 66 I C. 945 ; 

2 U.P.L. R. (J 0.) 178. 


U. P. COURT OF WARDS ACT (IV OF 1912), S. 54. 

-S§ 87 and 46— Successor to estate of 

ward—Liabilities incurred by enforceability. 

S. 37 does not disqualify a successor to the 
property of a person under Court of Wards from 
incurriiga'y liability which might affect the 
property after the debts and liabilities have been 
discharged. Where the defendant successor of 
the ward was never so decU-ed. and he made no 
application under S. 10 and the property inherit¬ 
ed by the defendant was under the superintend¬ 
ence of the Court of Wards, but only lor a 
specific purpose, namely for the discharge ol the 
debt and liabilities which were due to the ward 
at the time when the estate was taken over under 
its superintendence by the Court of Wards: Held, 
after these debts were discharged and the estate 
was released, any liability incurred by the suc¬ 
cessors of the lady who was the ward might be 
enlorceable. except ii> so far as that liability cre¬ 
ated a charge on the property which was under 
th« superintendence of the Court of Wards while 
such debts and liabilities bad remained urdis- 
chargtd, {Lindsay and Kanhaiya Lai, JJ,) 
Daleep Singh v. Kur Shed Husain. 

20 A. L. J. 716 : I. R. S A. 469 . 

4 U. F. L. B. (A). 216 : 44 A. 706: 

1922 All. 459. 

® 64— Notice—Transferee does not get 
ihe benefit of. 

A no»ice gweo to (he Court of Wards does not 
enure to the benefit of Ihe transferee. {Ry^es and 
Deniels, JJ.) Muhammad Siddiq Ali Khan v. 
Anwar-UL-Hasain. 45 a. 568 : 

L. R. 4 A. 263 : 21 A. L. J. 621 ! 

1924 All. 9S. 

-8. Notice delivered to Special Man¬ 
ager of Estate is proper. 

A notice under S 54 of the Act was left at the 
office ol ibe Special Manager of an estate under 
the charge of Ihe Collector, as the Court of 
Wards held that the notice was proper and 
sufficient. {Figgott and Ryves, JJ.) Lachmi 
Narain V. Durg Bijai. 65 I. C. 366 : 

19 A. L. J. 32. 

-S. 5^—Order by Collector to file suit in 

Civil Court within three tnontfis—Notice to Col’ 
lector — i>uit before two months. 

There is no reason for dispensing with the 
e'tpress provisions of S 54 where it vras in no 
way impossible for the appellant to have complied 
with that section and yet have brought hi< suit 
within the time allowed by the A>sistant Col¬ 
lector. [Daniels and Lyle, A. J. Csj Kamoeo 
Singh r. Deputy Commissioner of Sultanpuk, 
Manager, Court of Wards. Dfra Estate. 

22 0 C. 147 : 68 I. 0. 643 : 

1 U. P. L. B. (J.C.) 66, 

—;-“*• bA—'Title of ward—Defeasible. 

S. 54 covers all suits relating to the property of 
any ward, i.e., any property beloDgir.g to him, 
though his title thereto may be deleastble by 
reason of claim for pre-emption which may be 
maintainable in regard to the same. {Kanhaiya 
Lai, A. J, C.) iNau Nshal Singh v. Deputy 
Commissioner, Unao. 47 1. c 894 - 

6 0. Im J. 548* 
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■U. P. COURT OF WARDS ACT (IV OF 1912). S. 55. 

-8. 66 —Disqualified proprietor being a 

trustee of endowment—Suit in his own name is 
maintainable. 

S.-55 of the U. P. Court of Wards Act has no 
application to cases where a disqualified proprie¬ 
tor has no personal interest in the property by 
virtue of which a right to sue is chimed. His dis¬ 
ability extends to the property be owns and not 
to that which he holds as trustee. He cannot be 
regarded as a disqualified proprietor in regard to 
the property which he so holds as manager, aod 
the idol in whom the endowed property is sup¬ 
posed to be vested, cannot be treated as a ward 
within the meaning of S 65 of the Act. Conse¬ 
quently the disqualified proprietor can sue as 
manager of the idol. {Lindsay and Kanhaiya 
Lai, JJ.) Sri Thakurji v. Hira Lal. 

20 A L. J. 609 : L. R 8 A. 681 : 

44 A 634 : 1922 All. 408. 

-66—Son can obtain relief though 

father cannot. 

The disability of the father to sue for^ pre¬ 
emption in the personal capacity under S. 55 of 
the Act d-^es not prevent the son from obtaining 
relief where the lather and the son constitute a 
joint Hindu family. {Stuart and Kanhaiya Lal, 
A J C$) Lalta Singh v. Chhattar Singh. 

8 0. L. J. 552 : 37 I. C. 188 : 19 0. C, 306. 


_S. bb—Execution against ward. 

An application for execution of a decree 
against the person of a ward of Court, after the 
Act came into force is barred by S. 55 of the Act. 
(Lindsay. J. C.) Sankatha Prasad v. Ram- 
.KRISHNA Dai Singh. 35 I C- 668 - 

_a, 61 —Safe by Court of Wards-Breach 

cfwarranly-Personalliabililyofwaid. 

The breach of a warranty implied by law in 

resnecl of a sale effected by the Court of Wards 

can^not result in a personal liability of the ward. 
Though under the general law a guardian «nno, 
tn iniDfove personal liabilities on the 

covenant to improc p VVards Act. if 

"^^necific covenant is entered into by the court of 
tardT he i^r^rsonallv liable on it iWnsj Has- 
«« /i J C) PiRTHi Pal Singh v> Ram Muham- 

1934 oudh 99. 

U. P. when invalid— 

nirtfion tetiiion when maintainable—Costs, 
When Vdeclaration is Bled, the presump ion 
• )I,r. fhe candidate asserts that the signature 
5 Jvn until some person makes an objection. 
An election petition is maintainable against the 

order of a re^turning officer, decking - 

invalid Where a nomination is hem so oe 
tion in • ^ . tjjjwig fQj. costs. [Sherrtng, 

valid, the obiector IS 7 Cs) Shaker 

Bajpai ‘snd Kendall, A. h 846. 

Ali sk Abdul Hakkin. 

u P government RULES. ■' 

E. 32 {S)-ExecHliort proceedings—Suit 

id set nurchased properties attached 

A decree-holder purchase P P proceedings 

.^Pd fold or ^nder S. 68. C. P- C. 

transferred to a'-oliecro judgment-debtor 

After confirmation of sale, tne ju g 


n. P. LAND BBVNNOE ACT (HI OF 1901), S. 4. 

applied to the Collector to set aside sa It for vari¬ 
ous grounds one of them being the fraud of the 
creditor in keeping the judgment-debtor in igno¬ 
rance of execution proceedings. When it was dis¬ 
missed instead of filing an appeal to the commis¬ 
sioner under R. 45 of the Rules of the Local Go¬ 
vernment, he filed a civil suit to recover the 
property. Held, (o) the suit was barred by O 21, 
R. 92 *3) or under the corresponding R. 32 (3) of 
the Local Government Rules, (6) the suit could 
not be treated as an application under S. 47 
C. P. Code as the Court executing the decree was 
not the same as that in which the suit was institu¬ 
ted at the lime of transfer of decree to the Col¬ 
lector. {Piggott and Lindsay, JJ.\ Nazir Hussain 
V. Kanhaiya. 35 I. c. 478. 

U. P. LAND REVENUE ACT (III OF 19011. 

- Provisions under Ch. VI1—Division of 

houses—Jurisdiction of Revenue Court. 

A Revenue Court making a partition under the 
provisions of Ch. VII of the Land Revenue Act 
has no jurisdiction to make a division of a house. 
The law with regard to buildings is definitely 
settled and the plaintiffs, who founded their case 
upon the partition in order to put forward the 
title which they wished to vindicate, are out of 
court. The order of the Revenue Court cannot 
give them a title to the premises in dispute, 23 
All, 191 distinguished. {Lindsay, J.) Govind Per- 
SHAD V. Kalian. 1922 All. 216. 

- - Suit by rent-free tenant — Jurisdiction, 

Civil Court. 

A Civil Court can try a suit by a rent-free gran¬ 
tee against the Zemindar for the possession of 
his land trom which he has been ejected {Ptggott 
and Walsh, JJ.) Gobind Rai v. Banwari Lal. 

42 All. 412; 2 U. P. L. R. (All.) 98 : 

68 1 G. 694 : 18 A L. J. 388. 

- Lambardar—Right to pay revenue out of 

collections. 

A lambardar is authorised to pay revenue out 
of the collections realised but cannot charge 
whole of tne revenue against the profits of his 
co sharer who may be allowed in an account suit 
his dues from tne excess collected either by the 
lambardar or any co-sharer. {Kanhaiya Lal, J. C.) 
Ramsarup v. Wahajuddin. 68 I. C. 646. 

-S. 4— Grove land—Whether can be sir. 

A sir land is one cultivated by the proprietor 
and so grove land cannot become sir, and on its 
sale the proprietor cannot acquire ex-pi’oprictary 
rights. {Banerjee and Raftque, JJ.) BhaGwan 
Din V. Peare Lvl. 42 All. 483 

68 I. C. 690: 2 U. P. L. R. (All.) 148* 

la A L. J. 670- 

-S. ^Mahal—Waste land—Jurisdiction 

of Revenue Court — Partition, 

Within the boundaries of a mahal there may 
be many plots of land such as roadways, waste 
lands, and even abadi sites, not assessed to 're¬ 
venue* in the sense that there is no income deriv¬ 
ed from them which may be taken into account 
at the time of assessment of revenue on the 
mahal. But all areas withio the mahal are prima¬ 
rily responsible for the revenue of.' the mahal. 
aod are part and parcel of it. That is equally so 

e 
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in the case a khata which is a sub-division of 
a mahal. The site of a pa^ao (encamping ground) 
situate in Meerut and included »n a particular 
khata of a rnahal and bearii g a particular khasra 
number, forms part of the rnahal and its partition 
could only be effected by the Re^renue Court 
{Tudb>ll and Kanhaiya Lai, JJd Mahomfd Ja- 
han Begam V. Govind Ram 43 a. 45* 

69 I. C. 4: 18 A. L 

*- S 4 -Ex-propriciary tenant—RelinQui- 

shment hy—Effect. 

An ex-proprietary tenant of some land ill a vil¬ 
lage sold by him to some difTercot peisons be 
comes tenant of all the co’sharers and Ins rclin- 
qujshmer.t of the same in favour of one enures 
for the deucht of all co sftarers and none of them 

can cla m exclusive possession ot the same Joint 

possesnon is obtained according to the circum- 
stances of each case but ibc relief of joint posses¬ 
sion in favour of ihe co-sharcr obtaining the 
reliiiq.lishmcnt canrioi be refused even if he be 

not 10 ihe possession of the lind. {Chamicr. J.) 

Muhammad Ibrahim v. Ramakrishna Rai. 

61 I. C. 487: 10 A. L. J. 93. 
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S. 39 (d) Land held revenue free—If 
part o{ mahat. 

Lands held revenus free may form part of a 

[Ryves and EigfiQit, )J.) Abdul Rahim 
Khan v Ahmad Khan 231: 

25 I. C. 162: 12 A. L. J 3oS. 


V P. LAND HEVBNUE ACT (III OF lOQi). S. 40. 

Co-sharers and the lambardars equally share 
the responsibility by virtue of S. 46 of the Land 
Revenue Act in a case where rent had not been 
a^’sessed on an expropretarv tenant {Lindsai^ and 
Kanhaiya Lai, JJ.) KuBi Behari Lal t*. Abdol 

L B 3 A. 260 (Bevl* 
4 U P. L. B. (B B.) 200. 

S. 38—Swf/^or rent—Defendant accept^ 
in^ agreed rent—Order passed fixing renf^ 
Effect of. 

The deft, mortgaged bis zemindari to the niff, 
and took lease of the lands 'or cUivation at a cer¬ 
tain rent. In a suit frr a recovery of rent Ihe 
deft expressed h is willingness to pay the said 
rent; the Court, however, passed an order fixing 
the rent under 36 There was no appeal against 
this order. Held, that the tenant could not chal¬ 
lenge Ihe correctness of the o'der in a subse¬ 
quent suit for rent, except on the ground of iuris- 
dict'on or fraud iTudhall and Kanhaiya Lal JJ) 
Har Prasad v. Khazan. 2 TJ. P. L B. All ‘gst. 

57 I. C. 441: 18 A. I. J. 684! 

mortgage—Lease to 


s. 34, Sub-S (5 )—Succession tcport~Ne- 
cessity for—Patwart's report is not substitute 
for succession report. 

The language oi S. 34 Sub S. 5 of the L. P. 

Land Revenue Act is perfectly general and it is 
impossible to regard that section as being appli¬ 
cable only to cases under the Land Revenue Act. 
A report made by the pauvari is not a substitute 
for tha report which the Act itself requires to be 
made by the proprietor. A repoit by the proprie- 

or IS a pre-requisite to the institiilion of a suit 

tor profits by a person other than the recorded 

HoThfl'^h required by the scc- 

the court is debarred from 

aiya Begam IMDAD ALL . 9 0 L J 690- 

9 0. & A. L. E 81: 19iiS Oudh 117.' 

£. r”r 

to pay interest ^f^~~Stipulation 

gagee. possesston not given io mart- 

give possession of the land to ho'm 

would re-pay the m ^ mortgagee he 

atafixed ratcand doe/^n^i^^^^^^ 

cannot redeem the mortgage witLur^’''°" 
Icrest. iRyv.s. J.) jANa. lau"® 

1933 All. 877. 


«. K^>i*i7itLiu(iry mortgage—Lease H 

mortgagor—Sale of equity of redemption—Liahi- 

»/rv to rent. 

Where under a usufructnarr mortgage of a rrmin- 
dan the mortgagor gives a lease ot the landlord 
to the mortgagor on a certain rent, files a snit 
for arrears of rent and gets the equity of redemp¬ 
tion sold to a stranger in execution of 
me decree in the suit, bat subsequently 
files a su t for further arrears of rent from the 
date of sale it is open to the mortgagor lessee to 
contend that since the usufructuary moitgage is 
not subsisting, the lease also is at an end buHf he 
fails to do so he will be liable for rent even from 
fhe date of the Court sale. \Tudhall and Abdul 
Knoof, JJ.) Mtthan Lal r. Chhajju Singh. 

40 All. 429 ; 46 I C. 629: 16 A. L. J. 384. 

S. 36. Snb- S. (2) should be read with S. 41 (b) 
of the Agra Tenancy Act which says such enhan- 
ceme**t or otherwise can take pLice at any time 
bv registered agreement or by order of a Revenue 
Court 10 I. C. 465. Foil.; 36 All. 155 Dist. {IVatsh, 
/.) Bhairon Prasad t;. Somarpuri. 

84 I. C. 44L 

S. 40—Mutation of names—Civil Court 
can quesfton. 

Under S. 40 of the Act a question of title can be 
contested m a civil suit although the Revenue 
Couit has ordered the entry of a particular name 
in regard to the property. {Banerfi and Gokui 
Prasaii, yyj Dalip Sinqh t'. Mank^'AR. 

43 All. 889; 61 I. C 166 : 

19 A. L. J. 166. 


into. 


S. 40 Right to possession—Enquiry 

possession and of »„ 
f • ® different an.i the fact that 

a possession is tased merely on 

?o the nrn^ >’‘*1 entitled 

fhcannot be used as an arimm nt 
that the Court is not competent to deeVd^the 
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TJ. P. LAND HEVEKUE ACT (HI OF ISOl), S. 41. 

question of title to possession b hen the section 
requires a Court to put the person into po>ses- 
sion \Ashu<ofth, J. C.) Surendpa Bikkam Singh 
V, Emperor. 24 Cr. L. J. 637 ; lb22 i udh 300. 


V. P. LAND REVENUE ACT (III OF 1901). S 109, 

had not been recrgrised by the Settlement 
OfBcer and falls wiihin the definition of a cess. 
tGnfftn, J.) Bhola V. Mahomed Habibt ll 
Rahman Khan. 10 l. c. 466. 


' ■“ Ss. 41 and 233— Partition—Demarcation 

— Arbitration—Award —Civtl Court. 

A <^ivil Court can accept the award parsed on 
a reference to arbitiation by the parties in a d-s- 
pute as to demarcation by boundaries under S.41. 
Once a partition is over, the parties may make 
such modifications as they wish regarding the 
shares allotted to them. [Stuart, J, C.) Jhuri 
Singh v. Dwarka Singh. 60 I. C. 193 : 

6 0. L. J. 84 


S 66 —Customary payfuent by occu- 


fancy tenants not recorded-^Suit to r* cover. 

Where according to a custom in a wajtb ul-arz 
of a village, the occupancy tenants had to make a 
payment to the Zemindar besides the rent of a 
head load of Bhu:a and a bundle of fodder every 
year, and in a suit by Zemindar to recover money 
value of such payments, it was found that no 
record was made of those pa>ments by the 
Recording Officer at the last scitlement, held, 
that these payments were a cess wthin S. 56 
and hence not recoverable. [Pyvtsand Gokui 
Prasad, JJ.) Chand Behari v. Nannua. 

68 I C. 222. 

-Si. 66 and ^^^Affltcabdity — Perman- 


W m » VW W**** WW .... 

enily settled village viih nortcotd oj rights. 

The sections do not apply to ptiniai ently 
settled village, lor which lo record of rights or 
settlement records have been prepared. ^'Gaon 
Kharch", though recorded in Patvan’s papers 
against each field along with rent and paid by 
residents for over 40 years, is no part of the 
contract of rent and so is not recoverable as rent 
in the Revenue Court {Tudball and Rafigue^ JJ] 
Radho Modao Laljix' Ram Sewak. 

43 All. 422 : 62 I. C. 739 : 19 A. L. J. 238. 

_gg, 66 and 66—Peisum Zemitidari, 

Where the defts. had agreed to pay rent both 
in cash and in kind, tor the zemiodari property 
let to them by usufructuary mortgage and the 
words used in ihoKabul^at veGve.'Rasum Zemm- 
dar%' Held, on the construction of the KabuUyat, 
in a suit for rent that the defts were held to have 
agreed to deliver the produce part of the rent. 
35 All. 19. Dist ^Richards , C, 7.. Knox and T^- 
hall JJ ) RANGI LaL V. JASSA. 38 All. . 

' 36. I. C. 208 : 14 A. L. J. 393 iF. B.). 

____g 5 56 and 86 — Rasum zemindari. 

A tenai, f'agreed to pay to his Zemindars cer¬ 
tain 'Rasum Zamindari’ dues, over and above his 
usual rent. Held, that the contract was against 
noliev and unenforceable as its iniention 

rcTa‘n°d 1 h‘a?lhrd”u^r‘eri n^o^i ^^enr K J 

(9 rH: j. 416. 

_ _ 8 . bS-^Cess — Test of. » 

'~T Hor to 4 .how that a certain payment is of 
in should not be recognis¬ 

ed! « must be proved that the nature of payment 


— S. 74— Settlement wi*h new prop*'ietor 
Payment of malihana to excluded Propfieior — 
Estoppel, 

Where under successive seitlerrents with the 
actual cultivators of the land in supersession of 
the old propriptois the former agreed t - pay a 
mahkhana of 12 per cent. tf> the lat»er. they arc 
estopped from disputing their liability subse¬ 
quently. \Wahh and Pigeott. JJ.) Nathtt 
Ghansham Singh 41 All. 269 :49 I C. 787 : 

17 A. L. J. 177. 

-8. 79— Under-proprietary hiding. 

An under-prrprietary bolding is not capable of 
resumption. If rent fiee. ihe superior proprie* 
tor can get it assessed under S. 79, U. P Land 
Revenue Act. If it is assessed to rent, which is 
I not paid the superior proprietor can only put it 

to auction in execution of a decree tor arrears. 
[Stuart and Kanhaiya Lai, A.J,Cs.) Shankar 
Sahai V. Gajadhar Prasad. 20 0. C I7l : 

40 I C. 200 ; 4 0. L J 409. 

-S. 86— Cess* — Meaning of — Customary 

dues payable to the Zemindar. 

The woid “ ce^s” is used secondarily to denote 
demand for contributions m cash or k-nd to be 
devoted to the benefit of the village as a whole 
atid when used in that sense the word almost 
means a rate. Another sense in which the word 
is used is a demand by the zemindar for provi¬ 
sion ot certain art ides or the doing of certais 
services for his own personal beneht- When ihe 
word is used in this sense it is better to refer to 
the demand as a demand for dues and in these 
cases the dues demanded are customary dues A 
cess levied in accordance with village cu>tom 
can only be recoverable if recorded by the 
Settlement Office** and generally or specially 
sanctioned by ihe local Government. M'^re pay¬ 
ment ot these dues for 20 or 30 years is insu&- 
cient to establish a custom to pay the cesses. 
[Stuart, J.) Mahomed Asghar Ali Khan v, 
Rammon. 1923 All 878. 

-S. 106, 111 and 112— Scofeof—Imperfect 

pariition—Proprietary title—Civil Court. 

Ss. 110, 111 and 112 of the Land Revenue Act 
apply also to imperfect partitions. The rule that 
a party to a pariiiion proceeding wha had an 
Opportunity of pleading a question of title and 
has not availed himself ot that uppoituoity, can¬ 
not maintain a suit in the Civil Court for the 
relief applies also to proceedings taken for im¬ 
perfect partition. 29 Ail 604, Foil [Chamter, J.) 
RagmUbir V. Tulsiram. 29 I. c. 222 - 

IS A. I. J. 648.^ 

---Ss, 106, 111 and 118— Jurisdiction — 

Revenue Courts — Partition of house. 

Revenue Com ts making a partition, have uo 
jurisdiction to make the actual division of a bouse 
or building or the materials thereof. 22 All. 329. 
Foil. S< I'l of the U. P. Land Revenne Act deals 
wito an objection which raise a question of title 
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U, P. LAND EEVENUB ACT (III OF 1901), 8. 107. 

and says noHiinjj at all about objections taken to 
the jufisdiction of Revenue Courts. {Lindsay, 
J. C.) Ic.>bal Narain V SURAJ Narain. 

2 0. L. J. 51 : 27 I. C. 643 : 18 0. C. 80. 


8- 107 — Partition—Right of co'sharer 
— Rights of Hindu daughter —Ltfe-tnUrest under 
father's will 

Ur}der S. 107 of the U. P. Land Revenue Act a 
recorded c-v-sharer is eoiitled, to anpKforpartitioii, 
The expression co-sharer has not been defined 
anywhere by the Act. but readin^^ S 107 with 
32 and S. Ill, there can be no doubt that the co¬ 
sharer who is entitled to apply for partition, must 
be a recorded co-sharer of some kind of proprie¬ 
tary interest in the m>hal and not a person 
entitled merely to collect rents or realise a share 
of,the profits on behalf of a proiriet ir. such as a 
mor»m^ee, lessee, or the kadar or an assigoee of 
the rents A Hindu widow in possession ot an es¬ 
tate which has devolved on her by inheritance 
from tier husband, represents the estate and com¬ 
bines in herscll for certair. purposes the interests 
of herself and the reversionary body whom she re¬ 
presents. The interest which a Hindu daughter 
receives under a devise from her lather though 
limited in character is similarly such as will 
entitled her to claim a partition, because she re¬ 
presents herself as much as those who are likely 
to succeed to her on her death. She is not a mere 
assignee of the profits. She is the proprietor for 
the lime bei^'g though of limited interest. She 
can manage the property in the way she likes 
and let it out to any person whom she cliooses 
and sh irt of making a transfer, she possesses all 

proprietary rig Its including a right t) hold the 

property in severalty or enjoy it jointly with her 
co-sharers, as may suit her interests. 3 A. 400 : 
90 C. 53 : 3 A. L. J. 481 ; 12 A. 51; 31 Bom 560 : 
33 A. 443 Ref [Lif^dsay and Ranhaiya Lai, J J.) 
Bahadur Singh v. Mussammat Mohini Koer. 

20 A. L. J. 780 : 4 U. P L R (A.) 204 . 

1922 All. 483. 

“ •;- ^ Question of proprietary title— 

Partition—A ppeal. 

If in a suit for oartition the objectors admit 
the proprietary title of the applicant but deny the 
right to demand a nartiti th a question of proprie- 
Ury title is raised an appeal lies to the District 
Court from the decision of the Revenue Court. 28 
A. 185 Ref. (SfMur/, J,] Mustajab Khan v 
IHAKUR Sri Laxmi Narain. 1922 All. 26. 


—-8. W-Right to claim pariition-^Hindn 

widow—Recorded oo^sharer, meaning of 
A Hindu widow in possession of a share ze- 

ior maintenance is not 
entitled to partitions under S. 107, as she is not 

k’’ '"'J.’*'' have been record- 

lAs Kunvv.p* Neman v. 

JAS Kunuar, 36 All. 627 : 21 I. C. 449 : 

11 A. L. J. 833. 


Ss. 110, 111 and 112- Hindu widow in 

pssiss,on of property t„ lieu of maintenance- 

Claim for parhiton. 

A Hindu widow in possession of property in 
lieu of mairdenance is not entitled to claim par¬ 
tition though she IS recorded as a co-sharer in 


U. P. LAND BEVENOE ACT (HI oP 1991), 8. HO. 

respect of that property. An application to join 
in a pending application for partition, amounts 
to a fresh application. [Richards, C. J. and Baner- 
fee, /.) Kailashi Kunwar v. Badri Prashad 
35 All. 548 : 21 I. C. 49 : 11 A. L. J. 849. 

-Se. 110 and 111 —Partition proceedings 

—Civil Court — Jurigdiction. 

Where a pirtitiDo of a village was applied for, 
notices of the applicitioo were served on the 
parties under S. UO and am Ue opportunity of 
riisiog a claim to the land under S. Ill was 
given but the parties failed to da 80 . and no re¬ 
ference was m\de to the Civil Court for having 
the question of liile determined, nor did the 
partition Court decide any such question. Held, 
the Civil Court cannot eitertain a suit fora 
declaration of owoershio of a particular plot of 
' land ill the village. (Lindsay, J.C.) Mussammat 
Ratipalli V. Hh^gwandin. 7 0. L. J. 279 • 

66 I. C. 755 : 2 U. P. L. R (J. C.) IO 2 ! 

- S. 110 —r/mf for filing objections — Ex- 

tension of — Revenu*. Court directing party to get 
his title declared in Civil Court. 

The date originally fixed for filing objedions 
under S. 110 ol ihe U. P. Land Revenue Act 
may from time to time be extended either on ac¬ 
count of non-service of the notice or at the re¬ 
quest of any of the parties. TOe jurisdiction of 
the Revenue Court to directa party to get his 
tiile determined by the Civil Court within a cer¬ 
tain period is not ousted So long as an objection 
is filed within such extended period and no order 
is passed by the partition officer determining the 
shares of the panics and directing the meth id in 
which the partition to be effected. (Kanhaiya 
Lai, J.C.) Bhagwan Baksh v. Sant Prasad. 

6 0. L. J. 623 : 64 I. C 317 : 32 0 C. 869. 

--S. no—Partition—'’Issue of proclama¬ 
tion" —Objection beyond time. 

Where there is a direction to fix the date as a 
matter of procedure a Court can attcr expiration 
of that date entertain an objection and do justice 
between the parties if sufficient reason is ihown 
for delay. The date of “Issue” of a proclamation 
under 110 of Act is the day on which it is 
published in such a maaoer that the persons likely 
to be affected thereby can, with the exercise of 
reasonable prudence, obtain knowledge of its 
contents. If it assumes the shape of a notice to 
be served personally on the co-sharer, the date 
on which personal service is effected is the date 
of “Issue” of the proclamation. (Sartdzrs and 
Greaves, A. J. Cs ) Sheo Ratan SinQH v Ro¬ 
han Singh, 64 I. C. 258 : 1 U.P.L.R. (0 C.) 62. 

-8. 110 (D—D43/8 of issue of proclamation 

1 $ date of service—Objection when to be filed— 
Drawing of decrees, if necessary. 

Proclamation issued under S. 110 (1) of the Act 
should be understood to have been served on the 
date of issue on the co-sharer and he should file 
the objections within 33 days from the date of 
service. /. C.) Mahbshar v, Brij Mo- 

89 I. C. 719 : 4 0. L. J. 118. 
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■—8- 110 (2) — Application under — By 
one co'Sharer — Fresh proclamation, whether 
necessary. 

On an appltcation under S 110 i2i of the Land 
Revenue Act (III of 1901) by one co-sbarer, made 
within the period prescribed by a prior procia* 
ma'ioo, no fresh proclainilion to the other co- 
sharers is necessary. [Piggott, J.) Shib Charan 
V. Hira Lal. 11 I. c. 9 

-S. Ill —Question of tide referred to Civil 

suit—Suit brought three months after order, is 
barred. 

Where a question of title raised in partition 
pr iceedinRs is referred lo a Civil Court, a suit 
brought for that purpose more than three months 
after the order of Revenue Court would be bar¬ 
red under S. Ill of the Act. (Tudball and Lind¬ 
say, JJ.) Raghubar Singh v. Lakhan. 

61 I. C. 885. 


8s. Ill, 112 and \Z%—S^it for partition 


Objection by unrecorded co sharers — Appeal — 
Forum. 

In a parti'ion of certain land, trees and wells, 
the defendants objected on the ground that when 
their ancestors sold the village, they reserved to 
themselves and their heirs, the said land, etc. The 
Assistant Collector decided in favour of the objec¬ 
tors. Held, that the defendants not being record¬ 
ed co-iharers. Ss. Ill and 112 of the U. P. Land 
Revenue Act had no application to the case and 
that the appeal, therefore, Uy not to the District 
Judge but to the CjUcclor or Commissioner. [Ra- 
fiQue, J,) Labhu V. Radha Charan. 

45 I. C. 644. 

-8s. Ill and 112 —Decision of Revenue 


Court —Res judicata. 

Only when an objection is made by a recorded 
co-sharer involving a question ot proprietary 
title which the Cjllector determines to decide 
himselt, the decision of the Revenue Court can 
operate as res judtcata. {Richards, C. /•, Tudball 
and Rafiaue, JJ.) Kalka Prasad v. Manmohan 
T .T 38 All. 803 : 33 I C. 86 : 

14 A. L. J. 373. (F B.) 


-S. IM^Order of the Collector under, 


whether appealable 

No appeal lies against an order of the Collcc- 

tor under Cls. (a) and (b) of S. Ill (1). {Richards, 
C. J. and banerjee, J.) Har Prasad M^and 
Lal. 38 All. 70 : 811. C. 882 : 18 A.L J. 1107. 

•Si. lllind.112—Order of Asst, Collector 


referring parties to Civil Court—If amounts to 

decreeAppeal. , . *• 

An order of an Asst. Collector referring parties 

to the Civil Court does not constitute a decree 

within S. Ill (3) of the Act, and hence no appeal 
lies therefrom to the District fudge. {Raftque and 
Piggott, JJ.) BabU Rah Bube g 

_gi 111 and 114— proceeding— 

Section relaunt W t,tU~ Order ufhold.ng 
Mhirrtion—Appeal against, where Itee. 

AnTppeafal^ainst an order of an Assistant 
Cnllfictor^in a partition proceeding unholding an 
obfecBon ?e^?ing to a quCion of t.tio under 

c D—VOL. IV 136 


U P. LAND EEVENDE ACT (III OF 1901), S. III. 

S. Ill, lies to the Collector and not to the District 
Judge, the question being one appertaining to 
the p-eparalifjn of a partition proceeding. A mere 
claim to hold certain lands in a mahal in seve¬ 
ralty is not such an objection as raises a ques¬ 
tion of title as may be dealt with under S. HI. 
{Ryves and Piggott, JJ.) Nand Ram v, Brahm 

22 I. C. 949. 

—111— Direction of Revenue Court to 
file civil suit—Suit filed but subsequently with¬ 
drawn—Second suit, if maintainable. 

Where a Revenue Court directed a person to file 
a civil suU withia three months which was with¬ 
drawn with leave tor some tecnnical reason and 
then a fresh suit was instituted, the second suit 

was practically a continuation of the first and as 
such not barred by time-lim t. {Richards, C, J. 
and Banerjee, J.) Raudhir Singh v. Bhagwan 
Oas. 35 All. 541 : 21 I. C. 654 : 

11 A L, J. 746. 

S, 111— Suit for declaration of posses¬ 
sion — lurisdiclion of Civil Court. 

A suit for a declaration that the plff. is in pos¬ 
session ot a property whicn is the subject-matter 
01 a partition, does not come under the provisions 
of S. Ill of -the Act \Grtffin and Ryves, JJ.) 
Ram Charan v. Hub Bahadur Singh. 

19 I, C. 397 : 11 A. L. J. 439. 


"8** 111 Rod 112 —Recorded co-sharer — 
Proprietary question—Obieclion— Appeal. 

Where in partition proceedings a question of 
proprietary title is raised by a recorded co-sharcr 

ana his objection is disallowed, an appeal lies to 
the District Judge. {Gnjftn, J.\ Jadunandan 
Lal V. Daulat Rai, 1$ j. c. 949 . 

11A.L.J. 96* 

-8 111—Decision on question of title- 

appeal. 

When an objection touching to the proprietary 
title ot a person declared by a Civil Court Jong 
before the partition proceedings are insiituted in 
a Revenue Court, and acquired by adverse pos¬ 
session, is determined by an Assistant Collector 
an appt-al ttierefrom lies to the District Judge 
because the objection raised the titled question 
{Banerjee, J.) Babu Ram Uobe v. Ravejas Dube. 

16 I.G. 396. 

' 833 (k)— Partition — Proprie¬ 
tary title—Rts Person not recorded as 

co-sharer. 

Out of the three heirs of a deceased Mahome- 
dan only one was recorded in the revenue papers 
as heir subsequently in a partition proceeding 
in which B raised certain objections as to prtmril- 
tary title which were overruled by the partition 
officer. Held, that in a subsequent civil suit C 
and D, whose names had not been recorded were 
also prohibited from raising any question'as to 
the proprietary title. 28 All 432, Dist. {Chamier 
J.) Taripan V. Fateh Din. 15 j q 985 * 


—Ss. U 1 .nd 112-Parti/io»-P„prictary 

tt/le—Res ladic^U—Jurisdiction. 

A party to a civil suit cannot raise a question 
of proprietary tale which he ought to and mi<»ht 
have raised in partition proceedings under the 
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Land Revenue Act. {Richards, C. J an'i Banarji, 
I.) Mahaueo Rai V. Kaghu Naik Rai. 

16 I. C 817. 

- S. lll~Mutaiion i>rocef.dings^Revenue 

Court, if competent to determine trobrietarv 
title. 

An order of a Revenue Court in mutation pro¬ 
ceedings 's not an order of a Court of competent 
jurj^diction determining a question of proprietary 

title within the meaning of S. HI. (PiggoR, /.) 
Shih Charan V, Hira Lal. H i. q, 9 

--~S. Ill —Partition proceeding,^—Party in, 

cannot agitate in Civil Court except x»%th pertms- 
Sion of the Revenue Court. 

A party to a partition suit may not while the 
paititi n suit is pending, bring a suit against 
another party io the civil Court to clear his title 
otherwise than uorler the dirretion of the Co'irt ' 
hearing the partition su I'he ba^is of this 
proposjiioii is thot the partition suit is given 
jurisdiciiori in reaped of title and this impliedh 
makes ihe question of tide an essential pait of 
the partition procvcdiog so that a Civil Court is 
debarred ^rom entertaining questions of title ex¬ 
cept in a suit instituted by direction of tbc parti¬ 
tion Court It does not follow from this ihat a 
party not directed to bring a title suit cannot j in 
a party directed to do so in bringing ol one. A 
direction b ?, Revenue Court in the process ol a 
partition Suit under S. Ill (6) to one party to 
bring a title suit in a Civil Court implies the right 
of joinder in the suit of any person as plaintiff in 
wboin a joint right of relief exists. The direction 
to bring a suit to any person must mean that he 
IS to bring it according to. and is permitted by, 
the law of procedure, O. 1. R. I, Code of Civil 

Procedure allows such joinder. {Ashworth, A, /. 
c.) Mt. Kusam Dki v. Har Dutt. 

26 0. C. 98 : 1924 Ouch 139. 


, 233 (k) ^Partition—Questic 

title—Jmisdiclton of Civil Court. 

Civil Courts have only a limited jurisdiction i 
regard to questions of proprietary title raised 1 
partition proceedings. VVnere such questions ai 
raised ihe competence of the Civil Court dt pent 
upon the clioice exercised by the Revenue Cou 
in acting under Cls. (a), {h) ,r (c| of S. Hi. If. an 

Cl. (aj or (6). and an o.di 
to that effect is made then the Civil Court can li 
tbc quesiion of title If it acts under Cl. (c) tf 
V..IV 11 Court s jurisdiction is wholly ou.slcd Th 
Uct that the Revtnue Court violates the la 

tTtrv fh°‘ ">th jurisdiotic 

to try the question of title. (Ltndsav J C\ Ua 

Lakhan SINGH r.. Rampal Singh. ^ ’ 

68 I. C 372 : 34 0, C. 14 

Caurt partition by Reiem 

i ^ HI-Smi# not file 

Within SIX years tn Ctvtl Court. 

Where the Revenue Court without making a 
order under in decLued to mjke . panuio 

r?!n* p‘^' '"J ‘**=8 were settled by 

Civil Court the order did noi diprive the C( 

sharers ol the.r r^^hi to have their shares div.de 

off at any time. (Durue/r, A.J.C.) Sakhawat Ai 

V. Abu Said. 52 I. C. 73 ; 38 0. C. 10 


U. P. LAND REVENDE ACT (III OF 1901), 8. Ill, 

-8. lll—Par/ition—QuestiOn of title^ 

Jurisdiction of Civil Courts. 

A Civil Court has no jurisdiction to determine 
a quesiion of title with regard to a property 
undir parlitii n before a Revenue Court, unless 

the latter Court refers the question for decision 
I by ao oi^^er under S 111. (Lindsny, /, c. and 
DomelSy A.J. C.) Chaubaw Singh v* Bakhatwar 

47 I. C. 897 : 6 0. L J. 486. 

- 8. Ill—Partition proceedings—Revenue 

Court—Question of title—Ctvtl Court—Jurisdic¬ 
tion. 

in a partition case filed in a Revenue Court,, 
beiore any nonces were issued lo tbc recorded co¬ 
sharers or objections filed by them the applicants 
ihemselves asked ihe Court to postpone the case 
pending decisiiu) of the question of title by a 
Civ il Court- 1 he Revenue Court granted the re¬ 
quired poatponeineni and the applicants instituted 
the propo-ed suit in ihe Civil Court, /fr/d, that 
the Civil Court had jurisdiction to entertain the 
suit. [Ltnasay, J. c.) Deoki Nandan v. Kali 
Shankar. 45 1. C. 873 : 6 0. L. J. 116. 

•-S. Ill— Reteniie Court, order by, to file 

SMif in Crr»7 Conr/ within a fixed time—Civil 
Coutls, jurisdiction of. 

Whtio an Assistant Collector under S. Ill 
Ordered plff. to file a suit in Civil Court wiihiii 
three months to establish their right, the suit must 
be filed in Civil Court within thiee months from 
the order of the Assistant Collecior. [Lindsay, 
J. C,) Dhanksh Prasad t-. Gaya Pkasad. 

S3 I. C. 365 : 18 0. C. 343. 

^-S. Ill —Ret't’Mue Cowrf— Jurisdiction to 

decide title—Decision whether bar tn a civil smH 

Mere trregulanty m procedure by Revenue 
Court—Effec t. 

A Revenue Court is competent uadcr S. Ill of 
ihe Act to decide a question of ti Is in pariitioa 
proceedings and when such decision is given it 
nl>eratesas a bar lo the re-opcning the same mat¬ 
ter in Civil Courts and a mere irregularity in the 
procedure of the Revenue Court docs not affect 
its validity. \KanhiUya Lal, A. J. C.) Kali 
Pehshad V. Tuakur Dbi. 38 1. C. 965 ; 

1 0. 1. J. 81. 

-- 88. Ill (1) (b) and 333 (k)— S«i< instituted 

after time allowed—Whether mnfn.ninnMe. 

The jurisd'Cliv.D ol Civil Court is barred under 
S. 233 (k) to entertain a suit instituted alter the 
lime allowed by S. Ill (Ij (b) and no extension 
can be granted. [Raftque and Piggo^t, JJ.j 
Taimur Ali Shah v. Shah Mahomed Khan. 

41 All. ail : IT A. L. J. 83 : 67 1, C. S46 : 

2 U. P. L. E. (A) 326- 

8. 111(1), Cl. (b)—Cirri Cottrl —Suit in- 
sttiuied in Courts ftoi hiiiHftg f urisdtetioH. 

The woTdi-Civil Court” in S. Ill tli (b) of 

the Act mean a Civil Court of competent juri^dic* 
how, A suit instiiuicd in pursuance ol *0 order 
under S. Ill (1) ol the Act in a Court having 
no jurisdiction and presented in the proper Court 
beyond the time specified in the order cannot b« 
cnteria„,ed. [Stuart, A, J, C.) Nurul Hasan r. 
SARju Prasad. 43 I. C. 473 : 4 0. L. J. 55$. 
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■ -8- 111 (3)— Decffe—Formal or actual. 

lo partition cases before the Revenue Courts 
no actual or formal decrees are required to be 
drawn up under S- 111 (3) of the Act. {Stuart, J. 
C.) Maheshar V . PRij Mohan. 

39 I. C. 719 : 4 O.L. J. 113. 

- S. 112— Jurisdiction—Civil and Revtnu^ 

Courts—Partition proceedings. 

If a partition in a Revenue Court is objected to, 
on the ground of an existing private partition, the 
Revenue Court may allow the parties to have 
their rights settled io Civil Courts. {Banerjee and 
IValsIi, yy,i Ramanarayan V. Jaggannath Pra¬ 
sad. 36 All. 115 : 32 I C. 184 ; 14 A. L. J. 23. 

-S, 11^ —Objection filed beyond time — 

Jurisdiction of Revenue Court io entertain. 

Under S, 114 oi the Act a Revenue Cour^ is not 
precluded from dealing with an objection filed be¬ 
yond the time fixed bv it if no action, has been 
taken until then under the section. {Kanhaiya La’^ 
A. /. C.) Kali Prasad v. Thakur Dei. 

231. C, 965 :1 0. L. J. 81. 

-8. lib—Partition — House—Jurisdiction 

of Revenue Court. 

A Revenue Court making a partition under the 
provis'ons of Ch.VII of the Land Rev.Act has no 
jurisdiction to make a division of houses. Conse- 
quenily plaintiffs who founded their case upon 
the partition in order to put forward the title 
which they wish to vindicate are out of Court. 
[Lindsay. J.) GoviND Pershad v. Kalian. 

1922 All. 216. 


U. P. LAND REVENUE ACT (III OFI1901), S. 143, 

lib—Civil and Re-»enue Court—If 
Civil Court ts bound to wait for decision of Reve¬ 
nue Court. 

A Civil Court is not bound to await the result 
of an application to a Revenue Court or to dis¬ 
miss the suit. (1906) A. W. N. 194, Disl. \Rafi- 
gue, J.) Saowa v. Ram Saran. 25 I. C. 197. 

~ ^27— Ex-proprietary tenancy. 

Ss. lo 127 describe fully how ex-proprie¬ 
tary tenancy is created, except some references 
made in S. 127 to Agra Tenancy Act a^^d Oudh 
Rent Act. {Piggott. J.) Saranam Singh t>, 
Bisram Singh. 16 I. c. 81 : 9 A, L. J. 701. 

' ■; S l^b—Applicabiliiy of—Hindu joint 

family—Partition o/sir and khudkasht. 

Where in a partition of the si> and khudkasht 
lands of joint family, each member agrees to take 
his share unencumbered by any ex-proprietary 
ights on the part of others, no ex-proorietary 
tenancy arises. The case does not tall under 
Sec. 126. {G*^iffin and Chamier, //.) Sarnau 
Singh v. Bisram Sinch. 18 I. c. 723 . 

138 and 212 —Partition case—Orders 
passed on disputes after confirmation of partition 
—Second A ppeal. 

Orders passed in respect of disputes arising 
between the parties to a partition case after the 
partition has been confirmed, are subject to second 
appeal. {Holms and Campbell, JJ.) Kandhaiva 
Lal V. Narain Das. 


-S. lib—Rights of parties to partition 

where a plot of I'^nd with cattle trough and heap 
manure allotted to one of them—Cattle trough 
and heap of manure whether dwelling-house. 

A heap of marjure or cattle trough not being a 

dwelling-house, a co-sharar to whom a plot of 
land wi*h heao of manure or cattle trough of 
another co*sharer is allotted is entitled to actual 
possession thereof, {Richards, C. J- and Baner- 
lee. J.) Ram Kishorb Misra v. Kalka Dichhit. 

' 39 I. C. 676. 

1 


_S. \\b—Partition—Site of house belong¬ 
ing to one given to another co-sharer Effect of. 

Where the site ol the house belonging to one 
co-sharer was given to another at the time of 
partition and no steps were taken under the action 
for the occupier to pay rent and retain posses¬ 
sion, the cO-sharcr to whom the share has been 

allotted in partition can recover possession of tne 
site by removal of the materials of the house. 
{Rafique, J.) Ramjan Mal v. ^ 


_ _^B. 118— Co-shar^rs — Partition—Site of 

building of one co-sharer allotted to another. 

In a partition proceeding before a Revenue 
Officer a site of a building occupied by one co- 
^arer was allotted to another. The co-sharer in 
Dossession oi the building did pot show to the 
^eveTue Authorities that there was a builchog 
fnd did not ask for an order fixing a ground rent 
S 118 Held, that the other co-owner was 
enmief '"Lsfslion under the partition decree 
anopportpnitv of removing the bn.Wmg 
could be given to the former. IP'Se^ J.) BhURE 

LALV. JAGANATH. -****'■ 


S3 I. C. 262 : 2 0, L. J. 742* 

-8. 138, Sub. Ss. (3) and (4)—Sco^*; of—Res¬ 
ponsibility for rent payable to Talukdar. 

In S. 138, Sub Ss, (3) .and ^4I jprovision is 
made for the limitation of the joint responsibility 
of the co-sharers io any newly constituted mahal 
to the rent due in respect of that mahal only. It 
is also provided that all objections to distribution 
of the lands of a mahal into new mahals ai the 
time of partition shall be decided by the Collector 
There can be no doubt that tbe responsibility of 
the co-sharers mentioned in these provisions 
would support the contention. S. 138 merely 
relers to the responsibility tor revenue to Govern¬ 
ment sa of the owners of talukdari mahal 
which was partitioned and does not refer to the 

responsibility 56 of the lessees for rent tP 

the Talukdar io the various Ic'see mahals 
{Ashworth, J. C.) Jugnu Khan ri. Rjidra Partab 
Singh. 26 0. C. 118 : 1923 Oudh 216. 

-8. 138, Chap, VU— Joinder of panics _ 

I splitting up of liabilities. 

In a partition suit between lessees of Mahal the 
rent of which is fixed by Settlement Officer, the 
superior proprietor need not be juiced. The 
Chap. VII nowhere states that Revenue Court can 
split up joint and several liabilities of lessees 
without superior proprietor’s consent. {Lindsay 
J. C.). Rudra Partab Singh v. Sikandabkhan. " 

891. C. 698 : 30 0 C. 104: 

• • 

— -S. 143— Interest on arrears of revenue if 

can be Recovered by assignee of Government' 
Revenue. • ■ 
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An assignee of Government Revenue cannot re 
cover interest on arrears of revenue. (Tudball, J.) 
Naubat Singh v. Wahiduddin. 

11 T. C 44 

-S. 144—Lambftrdar —Suit for — Recovery 

of revenue poid. 

Some lands in a village once held revenue free 
by defts. were a«;sessed to Government Revenue. 
The plff , the latnhardar of the village, had to pay 
the revenue and sued the defts- for its'recoverv nn 
the ground that they were liable to pay it. Held, 
assumine that the liability for the land revenue of 
these plo s of land lies on the defendants ; they 
were jointly and severally responsible for the re¬ 
venue of the Mahal aud the payment of the reve¬ 
nue assessed upon these plo's would be riehtly 
made on behalf of the defendants bv the lam- 
bardar. {Pififiott and iVahh, JJ.) MURLI Dhar 
V. BabU Rau. 42 All. 811 : 

18 A. L. J. 121 : 55 I. C. 74 : 
2 0. P.L. E. (All.) 41 

-^S. 144—Lambardar— Nefilifiertce to collect 

rtnts, 

A Intnbardar deliberately neglecting to collect 
rent of a share aod allowing the tenants to culti¬ 
vate without paying rents is guiltv of gross negli¬ 
gence and he must pay the co-'^harer his share of 
profits. (Shmr*. A. J. C.) Baunath v. Sheo 
Gobinda. 30 I. C. 203 : 

2 0. L. J. 206, 

■-8. 144— Profits, suit for —Lambardar's 

ri}^hts—Onus of proving collections. 

A la'^bardar can claim collection expenses in 
addition to his fee under S. 144 of the U, P. Land 
Revenue Act. A lambardar, fading‘to produce 
his account books cannot claim a reduction in the 
gross rental. The onus of proving the actual col¬ 
lection lies on him. {Kanhaiya Lai, A. J.C.) 
Ubaid Ullah Khan v. Nazir Hussain Khan. 

24 I. C. 15 : 1 0. L. J. 184 

■■ 8i. 146 and 148— Proprietor ^Revenue 

salt —Muafidar. 

The word ‘ proprietor’ in Ss. 146 and 148 re¬ 
fers only to those who in the wijib-ul-ari are set 
out as being the person on whom the revenue 
had been, at the titne of settlement, assessed joint 
ly or severally. A/uaftdars are not such persons 
and their rights is not extinguished by a sale for 
arrears of revenue of a Mahal. [Knox and Raft’ 
JJ,) KuARSSN V. JWALAPR^S^D. 

86 All. 190 ; 19 I. C. 79 : 
11 A. L. J. 217 

% 

- —“Si. 160, 161 and 162—Ta> 4 uair is revenue 

—^and sold for arrears of revenue ^Incumbrance 
Benefit to property. 

I and for arrears of higwiiir 

land should be sold tree of all incumbrances. 
Where the sale certificaie shows that the land was 
sold under the provisions of Ss. 160 and 161 of 
the U. P. Land Rev. Act and purchased free of 
all incumbrances, the Court may presume that the 
proceedings were lawfully taken and that the 
taquair had been granted for the benefit of the 
property sold. [Lyle, A, J. C.) Babu Ram v. Babu 

66 I. C. 620 :8 0. L. J. 843. 


0. P. LAND BEVEN0E ACT (III OF 1901), 8. 288 

-S. 167—A/or/gage of Nankar--Revenue 

sale. 

A mortgage created by Nankar holders docs 
not become extinct by the subsequent sale of the 
oankar propertv for arrears of revenue and can be 
enforced against the purchasers at the revenue 
«:ale. [Knox and Rafique, JJ.) Kunwar Sen v 
JWALA Prasad. 35 All. 190 : 19 I C 79 ‘ 

11 A. L J. 217 : 

--—S. 188— Partition — Land occupied by 

house. 

Where the site of the house of one co sharer 
has been allotted to another, ihe presun ption 
under S. 118 of the Act is that the owner cf the 
bouse is to rctam rossess'on of Ihe house : and 
the mere fact that the ground rent is not assessed 
cannot deprive the owner of the bouse, of his 
right to it. (A’no.v, C. 7,. Banerji and Tudhall 
JJ.) SoRUP Lal V. Lala. 

39 All. 707 : 42 I. C 589 : 
15 A. L. J. 767 tF. B.) 

---8. Zdl—Effect. 

The effect oi S. 207 is to bar the institution of a 
■uit to set aside an award acted upon by a Rev¬ 
enue Court It does Dot bar a suit based upon 
title, iodependenllv of the decision of the Revenue 
Court, 14 A. L. J. 85. Foil. (Pt^^oitand Walsh. 
JJ.) Sapii Singh v. Hardbo Singh. 

39 All 7 11 : 42 I. C. 681 : 18 A. L. J. 778 

% 

■"8, 207 (2)— Mutation proceedings — Arbi¬ 
tration award, does not bar suit in Civil 
Court. 

Where an award under an arbitration is made 
regarding enlnes made in Revenue Papers, S. 207 
(2) of the Act does not bar a suit for nossesstoo in 
a Civil Court. [Banerji and Gokul Prasad, JJ.) 
Dhalip Singh v. Ma.nkuar. 48 All. 889 : 

61 1. G. 166 ; 19 A. L. J. 166. 

-8s 211 and 333 [k)—Objection in parti¬ 
tion proceeding rejected as iime barred—Civil 
suit barred. 

An objeciion as to proprietary tiile was dis¬ 
allowed bv the partition officer as made out of 
time. A civil suit in respect of the same subject- 
matter is barred under S. 233 (k) of the Act. 
[Tudball and Rafigtte, JJ) Bhaowat Prasad r. 
Lachmi Narain. 19 I. C. 878 ; 11 A. L. J. 681. 

-—S. 233 —Partition suit — Rev. Court decid¬ 
ing question of Pi oprittary tttle^Power of Civif 

Cour t. 

Where in partition proceedings a question of 
proprietary title is raised btfore the Revtooe 
Court and the Revenue Court has refused implied- 
ly to permit its decision by the Civd Crurt aud 
has proceeded to determine the question itself its 
decision is final. (Stuart, J.) Dboki Dube i'. 
Uma Dat 1983 All. 369 

^8. 233 —Piir/i/iori— Mistake. 

Where there has been a mistake in distributing 
the lands of a mahal between the co-sharets in a 
partition, ihc proper remedy for correction is to 
aopl> to Ibe Revenue Court. [Piggott, J.) Dalgit 
Singh t Shambu Singh. 

SOL C. 118: ISA L. J, 778- 
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' S. 233 —Can a partition by Revenue 

court be re-opened—Jufisdictton of Civil Courts. 

Where in a paniiion effected by Revenue 
Courts, it appears subsequently that certain pro¬ 
perty was under a mui lgage though supposed all 
along of a proprietary right, the loss is to be 
bon e by all the parties equally. A suit for a 
declaration of a right to re-open a pariition on 
this ground is not maintainable Sub!^equeiJi 
titles may be defined by Civil Courts but the 
par'ilioD acccrding to the decree must be made 
by Revenue Courts which however will not bt 
considered as repartition. {Kanhaiya Lai and 
Kendall, A J.Cs ) Shro Singh v. Lakha Singh. 

33 I. C. 392 : 20 0. C. 79. 


-S. 233 (1) —Declaration suit—Cause for. 

An order oi a Revenue Court against the iand^ 
lord declaring A to be an undei-propntlor gives 
sufficient cause lor him to biing a di claratioii suit 
in a Civil Court that A has uo proprietary rights. 
Under llie section a Civil Court is not compeicnt 
to decide a question as to the nature of tenancv 
or the question ot estoppel, (i'/warf and Kanhatya 
Lai. A. J.Cs.) HittDE V. Muhammad Abdul 
Hasan Khan. 30 1. C. 207 : 2 0. L. J. 336, 


8. 233 {k]—Application for perfect parli- 
liQft—Objeciton by part proprietots—completion 
of partition—butt after seven years ts barred. 

One of the propiietors oi a Mahal applied for 
perfect pariition under the U. P. Land Revenue 
Act and another proprietor objected claiming that 
he was also part proprietor. The objector was 
directed by the Revenue authorities to establish 
his claim in the Civil Court and he brought a suit 
and obtained a decree declaring his rights. The 
Revenue Court was not inlormed oi ibis fact at 
all and tne partition proceedings were completed 
seven years later he sued tor recovery oi posses¬ 
sion oi his share in the Mahal, Held that the suit 
was barred under S. 233 (k. oi the Land Revsn ue 
Act {Ryves and Daniels^ JJ ) Ram Chahitra v 

Mohan Dei. ^ 

MOHAN UEI. ^ 


■S 233 (k)—Question of title raised in 


partition Court-Suit m Civil Court is barred 
^ Pending partition proceedings in 
Court a party sued another party ^ Civil 
Court involving the same question 
was the subject-matter ol a 

tlL^ay a»a Ituarl. JJ.) Ram Suhbag S.ngh ^ 

DIP NaLin. 64 I C. 489 : 19 A L. J. 86d. 

_ 3^239 {k)—Nn applicability to partition 

of land in vi lage Abadi. _ 

S 233 (k» does not apply io a suit for partition 

oi a plot of land in village Abadu t^he ‘ ^ 

whirh a e not co-shareis in the Mahal. The suit 

is'cogn'zable by a Civil Court. (Walsh and Ryves. 

7/1 wahtcj Mal V* Baloeo Sahai* .^*1 \ m 

JJ.) KAHTU WAD ^ ^ ^ j 4 . 

63 I. C. 420 : 43 All. 454. 

__^3 233 {k)-^Objeciion to application not 

enieriaincd—Suit not barred. 


A partition suit is not barred by S. 233 (k) 
when in the partition proceedings one of the co- 
sharers claimed certain property as his own and. 
sought partition and the other co-sharer was not 
given any opp rtuDity of raising an objection 
ihtxQio. {Walsh and Ryves, JJ.) Sheikh Hasan 
Ali V. Mohubullah S T7. P. L. R. lAll.) 1. 

~ ®- 233 {k)—Imperfect partition—Plain, 

tiff party to partition proceedings—Pltf.’s land 
allotted to deft. — Declaration. 

Where the proneriy in dispute was sold by the 
predecessor-in-interest of ihe defendants and 
was pre-empted by lh« plaintiff in 1897 who re¬ 
mained in possession ever since and mutation 
of names was never effected in his favour and 
the properly continued in the name of the rendor 
and in 1913 the defendants applied for an imper- 
lect rartmon oi iheir share as recorded in the 
which included the aforesaid property* 
and the plaintiff also made a similar applicatiori 
lu respcci of his rec rded share which did n-1 in¬ 
clude the said proi crty. according to which parti¬ 
tion was effected and the property in dispute was 
allotted to the defendants but after the partition 
bad been confirmed the plaintiff sued in Civil 
Court for a declaration that the said property 
which stood in tnedefendant’s name ai d had been 
allotied to them at the partiiion belonged to him 
fJ^cld, that S. 233 (*) barred the suit. (7W6a// and 
hanhaiya Lai, JJ.) Bhupal Singh v, Ujagar 

43 All. 88 : 18 A. L J. 928 : 

58 I. C. 122 : 2 U. P. L. E. (A) 306. 

- 8. 233 (k)—Partition—Unrecorded pro-^ 

prietor—Sutt to rc'^over property. ^ 

A partition conducted in the absence of a 
person at a time when he has oily recently 
acquired proprietary rights In the Mahal and has 
not succeeded in obtaining formal delivery of 
possession over the property so acquired, does 
n )t bind him and not being a recorded co-sharer 
he would be under no obligation to appear be¬ 
fore the partition Court, to protect his own rights 
A suit by such a person, therefore, to recover his 
ow.i property from certain persons to whom it 
has been assigned by the partition officer, is not 
contrary to S. 233 (k>. {Piggott and Kunhmiya Lai 
JJ.) Zahurul Haq V. Nabi Baksh 

67 I. C.478 :2 V. P. L. E (All.) 221. 

8 . 233 \k) —Partition — Revenue Court — 
Jurisdiction—i ivil Court. 

After a partition has been effected the question 
whether or net an actual distribution of lands 
between the co-sharers necessitated by the fo’-m- 
ation of a new mahal, is one to be decided exclu¬ 
sively by the Court conducting the partition and 
Civil Court cannot disturb t e distribution of land 
within the limits of the mahal effected at the 
time of partition nor can it impeach the jurisdic* 
tion of the Revenue Courts when conducting the 
partition. [Piggr^ttand Walsh, JJ.) Rayaz Ali 
V . Musharraf ali. 

57 I. C. 72 : 2 V. P. L. E. (All.) 161. 
-- 2* 283 (k) Scope of — Declaration of 

possession. 

S. 233 (b) docs not bar a suit for declaration 
that the plff. is entitled exdustvely to the 
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nahal formed on partition betvvecn him and deft. 
{Knox and Barterjee, JJ.) Lal Behari r. Par- 
KALI KOKR. 42 All. 809 : 18 A. L. J. HO : 

56 I. C. 22 : 2 U. P. L. B. (All ) 60. 

' ' "*■ S- 233 (k) Suit to set aside order of Re~ 

venue Court- Fraud. 

An action can be brought in the Civil Court to 
provide a remedy where a person’s rights have 
been infi inged by some fraudulent act of the deft, 
even though the fraud was practised on the Ke« 
venue Court and would affect the result of parti¬ 
tion proceedings in the Revenue Court. 25 All 
19; 23 All. 291 ; 49 I. C. 306, Foil. [Walsh and 
Stuart, A J. Cs.) Jhumak Rai v. BiNdesmri Rai 
41 All. 626: 17 A. L. J 797: 61 I. C. 125: 

1 D. P. L. B. IH.C.) 62. 

-Ss. 233 (k), 107 and 110—Partition— 

Jurisdiction of Civil Court—ParUtton and Union 
of mahals, meaning of. 

VVhere the Ke^'cn ueCourt drew up proceedings | 

under S. 114 putting down plff. s share as that 
given in the applicaiiv>n by piff. and deft, a suit 

bv pl£f. more than a year after this for recovery 
of possession of the share allotted lo defls was 
barred under S. 235 (k). 38 All. 243. Dist. Per 
7.—In determining whether S. 2.<3 tk| 
applies the Court must look to the substance of 
the claim and not to the form in which it is dres¬ 
sed up. Per Richards, C. 7,—The word ‘petition" 

and the wo ds "union of raahals" in s 233 (k) 

refer lo "units ” of area which the Revenue Aut¬ 
horities create «n the course of partition proceed- 
mgs. [Richards, C. JBauerjee and TudbalL 77 ) 
Bijai Misir 2). Kali Prasad. 89 All, 469- 

41 I. C. 912 : 16 A. L. J. 496 IF.B.). 


ble 


• 8 . 238 (k )—Plea of bar— 


Where appiic 


Plea of bar for a suit for possession can 1 
raised only against a party to the partition pr 
ceedings. (A^nc>4-, 7.) Lakhpat Thakurai v Gu 
saran Thakurai. 36 1 . C. 27 

233 (k) — Partition. 

A person entitled to more than one share in 
mahal IS not bound to include all that he isentil 
ed to in his application for partition. Obiter- 
he Revenue Authorities might u dcr circur 
stances refuse to make partirion unless the anni 
can w,s prepared to have partition of aVhe 

Kalka Prasad V. Manmohan i ai 
38 All. 302: 3* I. C, 86 : H A lT StS ,F. B 


r.>»/ r ®- partition—Suit 

Aether res judicata. 

Where on an application for imperfect nit 
tion an erroneous inclusion is made, a suit for r 
clarat'on of t'tle and for posscsMfin bv the Uwl 

Tn7ban by S. 233 (k) [Richards C 

*T blNGH. 38 AI, 248: 33 I. C. Il 

14 A. L. J. 2i 


8. 283 Partition—SubseaueHi 

claiming a share. ’^••osequent 

A suit bv pl£f claiming to have become entii 

by inheritance as reversionary heirs to a ^ 


V. P. LAND REVENUE ACT (III OF 1901). 8 283. 

dealt with in a particular way at a partition is 
not barred by the section. [Chamter and Pittiott 
77.) Manorath Choube v. Sumbra. 28 I. c. 464* 


- Si. 233 (k). no and 111— for dtclm- 

ratton by tenant of his record rights, 

S. 233 (k) applies only to persons who were 
parties to the partition proceedings or who should 
have been made parties thereto and whose claims 

could have been heard under Ss. Ill and 112 

Plaintiffs were recorded as tenants of some plots 
in a village which was the subject of partition 
and they were not made parties to the partition 
proceeding?. Their plots were allotted to one co- 
sharcr and in a suit in ejectment plaintiffs set up 
their right aod were referred to Civil Courtt, 
Held, m a suit for declaration that S. 233 (k) did 

not bar the suits. 28 All. 432; 4 A L. J. 662, Ref. 

[Sunderlal, 7.) Shambhu v. Chetram. 

261. C, 119: 12 a'. L. J. 1017. 

-S. 238 (k) —Partition of separate Mahals. 

The Revenue Courts are given exclusive juris¬ 
diction t> partition a Mahal. A separate proceed¬ 
ing for partition has to bo instituted for each 
Mahal and it is not necessary to bring all the Ma¬ 
hals in which a party is a co-sharer, into Court 
for partition [Sunder Lal, 7.) Dharam Singh v. 
Ramdial Singh Fullar. 

26 I. C. 177: 12 A, L. J. 1126. 


-8. 233 (k)— Partition — Forum. 

Where after an application by a co-sharer to 
a Revenue Court for partition, the piff. co sha¬ 
rer instituted a suit for joint possession in a 
Civil Court. Held, that the suit is barred by S. 233 
of the Act. {Piggott, 7.) Ganesh Tewari v. 
Sauk Pande. 26 I. C. 82: 12 A. L. J. 949. 

' S. 233 (k)— Partition Proceedings — A^ra 

Tenancy Act {U of 1901), S. 199 (1) 
of title — Decision res judicata. 

S. 233 (k) does not prohibit a Revenue Court 
from acting under S. 199 (1) (al of the Agra Ten- 
anev Act if the result of the suit might even in¬ 
directly affect the share of a co-sharcr o* parti¬ 
tion. [Ryves, J.) Resal v. Maha Ram. 

31 I. C. 229 : 11 A. L. J. 686. 

' 8- 283 (kl— Declaration, suit for. 

A suit for a declaration that th# plff. is in pos¬ 
session of property, which is subject-ma ter of 
partdion. is barred bv S. 233 (k) of the Act. 
(Grff/»w and Ryves, 77.) Ram Charan v . Hub 
Bahadur Singh. 19 I. C. 397 : 11 A. L J. 429. 


„ -Ss. 283 (k), 110 and 112 -Smi< against 

Benamidar. 

owner did not take objection to 

perfect partition 
of a Mahal in which he was also > co-sharer, be 

did not lose his nght of suit for declaration of his 
htlo under S. 233 (kl of the Act. [Banerjee, J.) 
Bhau ShBorai Singh v. Saupat Singh. 

18 I. 0. 889 . 
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•8 283 Ik)— Application, 

If the mortgagees of certain property apply 
to Revenue Court for a partition of the 
property and the mortgagor does not 
object to the application, the rignt of redempiion 
IS not [affected by such partition, even under 
S. 233 (ki. {Richards, C. J. and Sanerji, J.) Bal- 
BHADAR Rai V. BiRJ Raj Rai. lO I. C. 630. 


-S. 233 (k)— Partition—‘Mistake of Amin 

in preparing map—Civil or Revenue Court — 
Jurisdiction, 

The Amin in preparing the map in a partition 
proceeding by mistake coloured a plot which be¬ 
longed to the plaintitf wiih the colour of the de¬ 
fendants plot: Held, that the ratification of the 
misuke was entirely within the jurisdiction of 
the Revenue Court as S. 233 (k) barred any suit 
or proceeding regarding it in a Civil Court. A. 
W. N. (I 9 OO 1 11, Dist. [Knox and Banerji, JJ 1 
Tirbeni Sahai V. Gokal Phasao. 33 All. 440 ; 

9 I. C. 475: 8 A. L. J. £44. 

-S, 233 (k)— Partition of abadi land — 

Civil Courts, jurisdiction of—^Mahal, suits for 
partition of part of. 

Held, that the jurisdiction of a Civil Court is 
barred under the provisions of S. 233 (Al of the 
United Provinces Land Revenue Act as regards 
the division of abadi land on which no revenue 
is assessed //e/dfurther, that the word mahal in 
S. 233 (A) of the United Provinces Land Revenue 
Act also includes part of a mahal and that prohibi¬ 
tion of the institution of a suit in the Civil Court 
contained in that section applies to a suit for 
the partition of a part of the mahal also. 
Held also, (hat where the site has passed out of 
the possession of the zemi*'dar of the mahal and 
is therefore not a mahal the partition of the build¬ 
ing site would fall within the jurisdiction of the 
'Cx\\\Coaxl.{OalalandWazirHasan,A. J. Cs.) 

Shiau Kunwar V. Fateh Singh. 

64 I. C. 295 : 24 0. C. 268 


238 (k)— Partition proceedings —c. P* 
Code, O. ^2—Applicability of—Representation of 

? imperfect partition proceedings under 
jf' Revenue Act a minor is repre¬ 

sented by a guardian and no question ot tiile is 
raised on his behalf, it is not open to him to eba- 

lleoge those pioceedings subsequently by suit 
The provisions of o. 32. C. P. C. do not apply to 
panitiOQ proceedings under the U. P. Land Reve¬ 
nue Act. {Kanhatya Lai, A, J C.) Pateshwar v 
Ajodhia. 62 1. C. 123: 1 U. P. L. K. (j. c.) 9 ] 

8. 233 {)e)—Partition-Co-shattr claim¬ 
ing exclusive title to several plots—Jurisdiction 

A co-snarer claimed exclusive title in several 

plots of land in a village partitioned by the Re¬ 
venue Court. He was a party to the partition 
proceeding, but failed to apply to the C >urt either 
10 exclude those plots irom partition or to allot 
them to hi9 Mahal of another co-shaier. Held 
that the sun was barred by 6. 2.^3 (k). {Kanhatyi 
^l and Da^'els, A. J. Cs.x Badal Singh o. 
Mahabir SINGH. 51 1. C. 654 : 22 0. C. 34. 

■S. 233 ik)—5urf for partition ~~ Juris¬ 


diction, 

A sharer in a mahal though not a recorded co- 
sharer can sue for partition in the Civil Court 
[Stuart, J, C.) Gopal v. Ram Harakh Tiwari! 

60 I. C. 928* 


8. 233 (k|— Partition. 


Once a partition is over, parties to a partition 

may afterwards deal with their shares as ihev like 
except obligation to pay revenue and cesses 
{Stuart, J.C.) Jhuri Singh n Dwarka Singh 

50 I. C. 183 : 6 0, L. J 84. 

■8. 233 (k)—y«r/sd»c/iofi of Civil Court. 


S. 238 (k) of the Act docs noi bar a suit by a 
person who had no toons standi to appear in and 


8. 288 {k)—Mortgage by conditional sale P^^^^^edings 38 All. 302, 

ixtion-Partition proceedings. I. C. 685, Di.t. iHanl 


—Redemption—Partition proceedings 

In a suit for redemption of a mortgage by con- 
■ditional sale, the defendant pleaded that by rea¬ 
son of a partition which took place in the ullage 
in which the mortgaged property was situated 
they had acquired a title as owners ajd there¬ 
fore were not liable to redemption. Held, that 
S. 233 (kl does not bar a suit in cases where the 
plff. had no opportunity of raising an objection 

on a question of proprietary 

Court in which the partition was effected. 

say, J. C.) Mahbul Ali v. “0"*““*“ oJo 
23 0. C. 125: 67 I. C. 487: 7 0. L. J. 318. 

8, 2*8 {\i)—Partition—Subsequent suit 
for possession. 

If the plffs. were parlies lo a 
ine and were properly represented. S 2ii (kj of 
thf Land Revenue Act bars a siiDsequent suit (or 
possession of ihe same land. (Oamels, A. J. C.) 

"TuT L E. r/cr"«rri6*= «>• 


haiya Lai, A. J. C.) Bhagwan Dki ^ 

Singh. 4 0.1. J. 479 . 42 1. C. 8 : 20 0. c! 241 

S. 333 [kf—Jurisdiction of Civil and Re¬ 
venue Courts—Question of. 

Civil Court cannot enter into a question of Utle 
adjudicated I p>n by a Revenue Court in th^ 

couiic of partition proceedings. {Stuart A J C \ 

Silvanta Shukul V. Mahbir Shokul. ’ 

41 i C. 88 : 4 0* L. J. Sgs. 

^•^(^)~Jurisdiction of Revenue and 
Civil Courts in regard to partition of grove land 
and claim fur possession of a Bazaap. 

Civil Court has BO jurisdiction to disturb a 
partitio^n of grove land made by Revenue Courts. 
But a pvil Court can enterUin a claim to posses¬ 
sion of a Bazar as distinct from a proprietary 
right m the land of the Bazar Bolwithstanding a 
previous decision ia partition proceedings. Kc 
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XT. P. LAND REVENUE ACT (III OF 1901). S. 233 

venue Court’s power of pa»'tition being restricted 
lo land cannot be stretched to apply to incomes 
arising out of it such as income Irom market and 
fair \l)antds, A. J. C) Naipat v. Gur Prasad 

39 I. C. 400 : 20 0. C. 92 

-Ss. 233 (k), 107 and HI —Entry in parti¬ 
tion papers regaf ding ctrlatu lands subject to 
mortgage whether bars a suit for declaration that 
the pioperty is not so subject — Jurisdiction of 
Ctvil Court- 

Civil Courts are not barred from entertaining 
a suit for declaration that certain lands are not 
subject to mortgage even if there is an entry 
made in Revenue Records in partilioi» proceedings 
10 that effect. A mortgagee for fiscal rurpo^es of 
Revenue Law may be regarded as proprietor but 
the question of mortgagee-rights is not a quesiion 
of proprietary title. [Ltudsay, J. C ) Balvant 
SiKGH 1 . Saruar Singh. 39 I c, 6»3 : 

20 0. C. 115. 

- 8. 233 (k) — Partition proceedings — 

Wrongful allotment of lands—Suit fir possession 
— Jurisdiction. 

Under S. 233 (k) of the Act a suit for posses¬ 
sion of lands wrongfully allotted to defts, in a 
partition by the Revenue Court docs not l»e in a 
Civil Court. When an objection was raised 
in^a partition proceedings the Revenue Court re¬ 
ferred ihe objector to Civil Court for relief, it 
cannot be said that partition was made subject to 
decision of Civil Court. I I , C, 166 (P. C.) Dist. 
[Lindsay. J. C.) SaNwal Singh v. Hhikhari. 

23 I. C. 8b0 ; 1 0. L J. 38. 

-S. 233 {\c)—Jurisdiction-~Ctvil and Re¬ 
venue Court — Partition. 

A suit for a declaration that certain lands held in 
severalty by the plff. bad been wrongly included 
in the shares allotted by the Revenue Courts 
is barred by reason ol S. 233 (k) of the Act. All 
objections to the mode of partition by the Revenue 
Courts are exclusively cognisable by those Courts 
10 O. C 363. Expl. [Piggolt, J C ) Raghurak 
Dayal Sukha V. Mithan Kunwar. 

20 I. C. 145. 

-® 233 lk)—y«risrffc/»o«—Civil and Re¬ 
venue Courts— Parttlion, 

Civil Courts have no jurisdiction to question 
the action of the Revenue Courts in matters relat¬ 
ing to partition which is entiicly and exclusively 
cognizable by the latter. [Piggolt. J. C.) Bachcha 
Singh v. Pirthi Singh. 20 I. C. 56 

7 and Revenue Courts— 

Jurisdiction—Suit for Possession of abadi land 

partitioned by Revenue Courts. 

VJhtvc abadi lands had been partitioned by the 
Revenue Courts and plff was in possession of h.s 
share for a long time before he was dispossessed 

by the defendant. hats. 233 tk) does not 

debar a Civil Court from entertaining a suit lor 
possession against the defendant and from enforc- 


U. P. LOCAL RATES ACT a OF 1914). 8. 14. 

ing the plffs. title both under the partition pro¬ 
ceedings themselves and io virtue of their undis¬ 
turbed pos es'^ion for a long time. [Ptggott. J, C.) 

Dehi Singh v. Baldeo Singh. 20 1.’c.*46. 

-8. 233 (k)— Suit for possession against 

alienee from co-sharer. 

A suit by a co-sharer for possession of a portion 
of land transterred by a co-sharer lies in a Civil 
Court as the third person cannot be joined in the 
panition rroceedmgs. and the reliel claimed in 
the suit cannot possibly be detained by a parti¬ 
tion proceeding in the Revenue Court. S. 233 \k) 
IS no bar to such «uit. [Lindsay. J. C. and Stu- 
arl,A.J.C.) Ram RATTAN v. Mumtaz Ahmad. 

16 I. C. 876 : 15 0. C. 301. 

-*-S. 233 (k'— Decision as to title. 

Where a ques'ion of proprietary title was raised 
and declared agamsi the appellant in a partition 
proceeding, the Civil Court cannot enter ain a 
fresh suit regarding the same question. 23 All. 
2ui. Ref. [Evotis, A.J.C.) AzizuNNissA v Rasul 
Bandi. 9 1. C. 69. 

-8. 233 (m)— Claim arising out of recovery 

ef money realisable as revenue. 

A claim arising out oi the collection of a sum 
of money which is under S. 5 of the Agricultu¬ 
rists Loans Act realisable as Rever uc. is not 
cognizable bv Civil Cr-urt by virtue of S. 233 (m). 
[Tudball. J.) Nihal Chand V Kanmai. 

19 A. L. J. 360 : 62 1. C 544 : 

8 n. p. L. R. (All.) 06. 

- 8 234— Powers of Revenue Board* 

The Revenue Board can frame rules under 
S. 234 UNiog down method of determining rent 
but it cannr^t exclude under-proprietor from the 
operation of S. 79. [Stuari and Kanhaiva Lot. 
A. J.Cs.) Shankar Sahai i». Ghjaphar Prasad. 

20 0. U. 171 : 40 I. C. 2oO : 4 0. L J 409, 

-S, 234— Suil against ^fuu^clpal con¬ 
tractor for damages by lessee of Mandi—.Vnin- 
tainabihty. 

A suit by the lessee of a Mandi aga nst a 
Municipal con'ractor for damages caused by 
iinlawtully stacking materials on the land of the 
15 maintainable. Tosucha suit S. 234 
does not apply. [Tudball, Lindsay and Kanhaiya 
Lai, JJ.) MOHAUED GhazaNfar Ullah w. 
Babu Lal. 49 All 614 : 

19 A. L J. 621 : 1922 All. 477 (F. B ). 

-Sch. IV. R (d). Serial Noi. 47 and 48— 

Conltnuation of proceedings. 

W’hcn proceedings for execution are initiated 
within liipc as is rciiuired. they can then go on 
for a considerable time. (H*rt/s/» and Sundar 
Lal, JJ ) BiRj Bhukhan V. Mahadeo Pershad. 

35 I. C. 206. 

U. P. LOCAL RATES ACT (I of 19141, 

®* 14— '^Contract"—Meaning of 
‘'Contr.acf as used in S. 14 of the U. P. Local 
Rates Act must mean a contract between the 
landlord and Ihc under-pioprietor or permanent 



2177 


CIVIL DIGEST, 1911—1923. 


2178 


U. P. HUNICIPALITIES ACT ,I OF 1900), S. 8. , U. P. MUKICIP8HUES ACT (I OF 1900), S. 91. 


lessee, in addiiijn to being a contract in its legal 
sense. (IVazir Hasan, A, J. C,) Sheikh Ali 
Abbas v. Raja Kunwar Sher Bahadur Singh. 

75 I. C. 267 : 9 0. & A. t. E. 815. 

V. P. MUNICIPALITIES ACT (I OF 190Ol 

S. n~Pouers of Muntcif>al Board. 


The Municipalities Act of 1916 has not altered 
the powers of Municipal bodies of suing and 
being sued in the name of Corporation, and hence 
a Municipal Board can grant sanction for prose¬ 
cution for an offence committed under Act of 
1900. [Knox, f ) Bacha Lal v. Emperor 

40 I. C. 700 : 18 Cr. t. J. 700 : 16 A. L. J. 630. 

Ss. 19, 20 and 25— Election—Petition to 


Prosecution under S. 87 is not legal when (he 
Board issues notice under S. 88. A person 
applied to the Municipality for permission to 

build and as no notice was taken of the appl ■ca¬ 
tion sent a written rema-nder and alter 15 days 
of Its receipt by the Board began to coustruct the 
buiMing complained of. Held, the Board should 
be deemed to have sanctioned the construction 
and there can be no prosecution under S 87 
[Banerji, J.) Ramnath t>. Municipal Board of 
Muttra, 26 I. c. 670 ; 16 Cr. L. J. *78 ; 

12 A. L. J. 740. 


S. S7—Re-erectijn without sanction 


unseat stveral successful candidates. 

An unsuccessful candidate can join in a single 
petition a claim against all the successlui candi¬ 
dates praying that all or anvoi>e of them be 
declared not duly elected. {Walsh and Stuart, 
JJ) Mohammad Abdul Baqu[ Khan v. Siraj- 
UL-Hasan. 41 All. 696 : 63 I. C. 67 : 

17 A. L. J. 844. 

8. 49 —Nec essHy of notice. 


A deft, acting under S. 49 is entitled to a notice ' 
before a suit for dan>ages fcr malicious prosecu- 
tion. 26 All. 220. Dist. tStanlev and Banerji, JJ.) \ 
JUGUL Kishore V, Jugal Kishore. 33 All. 540 : 

10 I. 0. 1 : 8 A. I. J 609. 

I 

Ss. 87 and 152—Permission for repair 


refus ed — Remedy. 

The remedy against an order of the Municipal 
Board refusing to give leave to repair is an ap¬ 
peal under S 15-^ of the Act, and not a suit for 
perpetual injunction and damages. {Richards, 
C. J and Banerjee, J.) Abdul Samad v. Muni¬ 
cipal Board, Meerut. 36 All. 329 : 

26 I. C. 207 : 12 A. L. J. 446. ; 

S. 87 —Erecting a pump in public street 


Whether an offence. 

Where an accused without obtaining any sanc¬ 
tion had di-mantled an old balcony a»'d bad erect¬ 
ed in its place a cox ered balcony, Af/rf ihat such 
an act certainly amounted to an alteration of a 
buildmg but it was not a material alteration or 
enlargement of a building and so the penal 
sections would be inapplicable in such a case 
\Knox^ J.) Shimla V. Emperor 

14 I. C. 602 : 13 Cr. L. J. 250 : 9 A. L. J. 664. 

' Refusal of permission to erect 

building—Grofinds for^Heiiht of proposed siruc^ 
ture. 

S. 87 of the U. P. Municipalities Act wants a 
Munictpal Board simply to assign a cause for 
refusing perroissiOD to erect a building, A 

can refuse to sanction (he 
erection or re-erection of a building on the ground 
that it will be of such a height as y\ ill render it 
an unsuitable building in the locality. {Stuart 
A. J. C \ Ganesh Pekshad v. Municipal Board 
OF Lucknow. 49 I. C. 463 : 6 0, L, J. 83 


Proceedings under S. 87 against a person erect¬ 
ing a pump in a public road are n>iscoi»ceived 
But such a person is liable under S. 147 if bis 


But such a person - -.- 

action contravenes any rule made by the Muntci- 
pality under S. 128 Anv memb^tr of the public 
prejudiced by such pump can sue for its removal 
in a Civil Court as his right of using the public 
wav is obstructed. {Walsh, J,) Jagannath v. 
Emperor. 38 I. C. 626 : 17 Cr L. J. 380. 

__.s. 21 —Application—Building overhang- 

*^The sect'on does not apply to that part of the ! 
buildii'g which overhangs a public street as a 
buMding may adjoin a P-blic street bu! nrav j 
not tefhang. Where a building wi.b additions 

oi sandaszndchhajja is ereaed on old found- 

tions wiihout sar ciion from tne Municipality a 
nnti-e given by it to demolish the additions is 
consfdel^d to be under Ss. 87 and »8 of the Ac 
and it is a valid notice and in such cases Civil 
Courts have no jurisdiction Ihe remcdv of the 

aggriev'^d partv being that la.d down in S. 52 of 
fife Act {Rafioue.J) Rahas B.hari Lal v. 
Municipal Board. Cawnpore. 35 1. C. 32A 

__g 7 ^ 88 and 147— Disobedience of 

notice. 


-Ss. 87 (1) (a) and 168 -^Erect or re ere-t 

— Gram pit, digging of. 

The digging of a grain pit docs not amount to 
an ‘erection'or ‘re-crection’ within S. 87 (1) (a\ 
of the Act. {Ryvee, J.) Har Saran Das v 
Emperor, 20 I. C. 611: 14 Cr. L. j 451 : 

11 A. 1, J. 688 

_ » 

-S. 98—Removal of balcony— Notice- 

Scope of. 

The Board can. under S. 88 of the Act require 
the removal of a balcony overhanging a public 
road, and it is not necessary that reasons for the 
notice should be given, or compensation tendered 
to the person who would he damaged by the 
removal {Tudhall. J.) Nauna Mal v. Munici¬ 
pal Board of Hathras. 35 ♦7* 

20 I. C. 405 ; 14 Cr. L. J. 431 ; U A. L. 3. 486! 


S. 99—Daily fine—Legality. 


A daily fine cannot be imposed ior an offence 
under S , 88. {Bonerjee, J.) Ramnath n. Mt^Nl- 
ciPAL Board op Muttra. 26 I C 670 • 

16 Cr. 1. J. 78 : 12 A. l! j. 7^o! 


c D— VOL. IV 137 


-S. 2\—Powers of Municipal Board to 

close drain. 

Although a person has cbtaiued a decree 
declaring his right to pass water along a drain 
through his neighbours* house, the Municipal 
Board is entitled to close the drain if it is injuri- 
onstopublic health. {Chamier. J.) Chauli 
The Municipal Board of Muzaffarnager 

26 1. C. 781 (1) : 12 A. 1. J. 1102, 
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U. P. MUNICIPALITIES ACT (T GF 1900/, S. 91. 


-8, Ql— R'-'COnstruction of privy 

S. 91 of the Act does not apply to a case of re- 
constructioo of a ruined and fallen d)wn privy, 
without the oermission of the Hoard. {Tudball, 
J.) Nauna Mal V. Municipal Board of Hath- 
RAS 11 A L. J 486 : 

20 I. C. 405 : 14 Cr. L. J. 421 : 36 All. 375. 


--8. 128 (a) — Htiles—Charge of di(i,ging up 

roa l — ^roof of—Right to dig up road or drain. 

No one has any right to dig up any portion of 
a roadway or to dig up or alter any portion of 
a drain. Where the applicant was allowed to 
put a stone over a drain in front of his shop for 
use of himself and of persons visiting his shop 
and was cha*'ged for having dig up the road 
when in fact, expecting a vi«;rt from the Chair¬ 
man of the Municioal Board he was gciting the 
soil from underneath the projection removed 
Held, the applicant was not gulHy of digging the 
road. {IVa.sh.J.) Gulab Singh Kmperor. 

36 I. C. 964 : 17 Cr. L J. 404 

- S 128(a)(1 )—Peace of public entertain¬ 
ment and result. 

S. 128 la) (1) does not empower a Municipality 
to charge the hawkers for sale of goi'd articles on 
the public street or patri adj ining thereto, 
which are not included in the words place of 
public entertainment and resort' in that section ; 
as words cannot be read d'stributivelv. [Knox, C 
J. and Banerjec, J.) Imami v. Emperor 

10 A. L. J. 426 : 16 I C 333 : 

18 Cr L J. 685 : 85 All 24 


-8. 128. Ch (bland {\)Seller~Meanin( 

A dandidar who simoly weighs thinjjs brough 
to a market to he Sold, is not a seller of th s' 
things. (Tudhall, J.) Jabbar Singh v. Emperor 
18 Cr. L. J 797 : 17 I. C. 641 : ll A. L J. 39 


—-“8- Upstanding orders— Building ~ 

Re^u^at of yefniission^ 

Where the Local Government e.xtends S. 12 ' 
to a Municipality it has power to make staodini 

orders with regard to the speciheation and desigi 
of any building construcied within its limits anc 
If the speciheation of the budding proposed to b 
constructed does not comply with the require 
ments laid down in standing orders, the proposa 

will be rejected automatically unless the Munici 

pal Board directs otherwise. But. when th. 
provisions of the section have not been applici 
by a Municipality, each case has to be t.ikcn 01 

Its ments and the nropoundcr of a design is n.i 

under any obligation to see that it cumpl.es w.ti 

any particular rcgulati n. But the existence 0 
that section does not prevent a Municipalitv fron 

refusing permission to erect or re-erect bu-ldini 
under the provision, of S. 87 on ihe points men 

Perjhadk Municipal Board of Lucknow. 

49 I.C 463 . 6 0 L. J, 33 

for tunish 

The render a person liable to nunishment for 

commuting breach of rules under (a) and (el he 
must be served with a notice a, provd d by the 
section. {Banenee. 7.1 |ham.s,anatu v. Emperor 

^ 869 : 

84 1. C. 989 : 14 A. L. J. 804. 


U. P. MUNICIPALITIES ACT (I OP 190D), 8. 168 

^-Ss 133 and 168— Resolution of Municipa¬ 

lity — Not pubitshtd nor sanctioned— Breach. 

Where the resolution of a Municipality was 
neither published nor sanctioned as required by 
S. 133 of the Act the accused could not be convic¬ 
ted lor its breach. (Ryves. A) Har S^ran Das 
V- Emperor. 31 I.C. 176 : 14 Cr. J. 676- 

-8. 147 — Boards order disobeyed — Con¬ 
viction — Persistent disobedience second tiial — 
First conviction — Whether can be changed. 

A person was ordered by the Municioal Board 
of Cawnoore to pull down a chhajja alleged to be 
in a ruinous condition. On his disobeying the 
order he was prosecuted and was hned rupees 
five. As he persisted in dis tbeying the Board's 
order he was prosecuted again. Before the in¬ 
stitution of Ihe second prosecution he challenged 
the correctness of the first conviction by means 
of apolicatious to the District Mng straio and to 
ihe H'gh Tourt but the applicalims t^ ere thrown 
out. At the second trial he wished to challenge 
the correctness of the first conviction. Held, that 
he was not entitled io challenge the correctness of 
the first convich n [Chamier, J.) Sital Par- 
shad e Municipal Board, Cawnporb. 

12 A. L. J. 595 : 

I 25 I C. 328 (2) : 16 Cr. L. J. 671 : 86 A. 430. 


- W—Masonry edging added to cha- 

butra—Whether a material alteration— Convic¬ 
tion. 

A mere addition of a masonry edging to a 
chabutra attached to a house is not a material 
al-eratn^n for which a conviction would lie. 
[Rafique, J.) Radha Ballaph v. Empkrok. 

23 I.C. 192 : 15 Cr. L. J. 240 : 

12 A. L. I. 227. 


-- P- —Disobedience of a notice —Con* 

viction—Where lies. 

No conviction under S 147 lies (or diB^be- 
dience of a notice unless the notice was Uwiully 
issued by Ihe Municipal Board. [Ryves and Pig- 
^ott, JJ.) Emperor v. Pikari Lal. 

13 A. L. J. 354 : 
33 I. C. 745 : 16 Cr. L. J. 377 ; 36 All. 185. 

I S. 147—S/u/) on land lawfully in the 
owner's possession. 

The Municipal Board cannot require a person 
lo give up his shnp standing on land not belong¬ 
ing to Vunicipalitv but lawiully in his possession. 
j.) JiwA r. Emperor. 

17 I. C. 713 ;13 Cr. L. J 841 : 

10 A. L. J. 286. 


8. 1^2 — Notice—Defence that the paper 
was not n notice at all. 

An accused is not prevented bv S. 152 from 
setting lip a defence that the paper served on him 

was not a notice from the Board or a perso i in 
authority. In such a case, the Magisrraie must 
inquire and get himsel, satisfied. [Ptggott. J.) 
Hazari Lal r. Emperor 


36 All 827 : 23 I. c. 328 : 
15 Cr. L. J. 574 : 12 A. L. J. 813. 


~ “Si 168 and 170 —Unharncssing 
road. * 


horse on 


his horse on 

the ^oad-^^de and then placed the horse in the 
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stable and the coach in the coach-house, and the 
vehicle did not stand for a long time upon the 
public road, held, that no offet.ee was committed 
•either under S. 168 or under S. 170. The Munici¬ 
pal Board could not. by its resolution extend the 

scopeof S. 170oftheAct. A Nazul D Jog a is 

not competent to file a coinplamt under S. 170 of 
the Act. (Tudball, J.) Nalia Kumar v. Em- 

20 I. C. 1003 : 14 Cr. L. J. .S23 

11 A. L. J. 721 


2182 

U. P. municipalities act fll op 1916), S. 16. 

^'’P^alable, 18 1 C 
122 Appr. {ludhalland Rafique.JjA Khunni 
Lal V. Raghunanuan Pershad. 

35 All. 450 : SO I. C. 497 : 

11 A. L. J. 659. 


- ; S. l%1—Elcction~-Validity of^Ouesiion 

suit. 

The validity of a Municipal election cannot be 
questioned except by petition presented according 
to S. 187 of the Municipalities Act and a regulai 
suit will not lie. {Richards, C. J. and Banerjce, 

J A Muhammad Inamul v. Muhammad 

-Ahsan. 31 I. c. 655 ; 12 A. L. J. 4a9 

-S. W—Rules under—Munictpal election 

^Validity oj—How impeached—Appeal to Civil 
Court. 

The validity of a Municipal election cannot be 
rjuestioned except by an election petition to one 
tribunal and its order is final and non appealable. 
20 I. C. 497, Appr. (Richards, C. J» Baiterjee and 
Tudball, J},) Nano Kam v. Chotey Lal. 

35 All. 678 : 21 1. C. 575 : 

11 A. L. J. 945 


% 

- -S. 187 —Rules under Municipal Elections 

—Rules framed tn 1-10 in force—Direction by 
'Government in 1884—Ultra vires. 

A di'ec ion O' t IS G <vtf '•(1 .neiU issued in 1884 
contrary to the rules framed in 1910 under the 
Act 01 1900 is ultra vires and an election in com- 
piiaoce with that direction is contrary to law. 
(Griffin and Chamier, JJ.) Raghunandan Pra¬ 
sad V. Sheo Pkasad. 35 All. 808 • 


8. 187, R. ^2—Municipality—Power of 

Government to make rules regarding Municibal 

elections- Competent Court"—Meaning of ^ 

the ror*^l Published in 

the Local Government Gazette relating to Muni- 

C'pal elections and after considering the objec- 

published^ in 

A ® ^ having been made under S, 187 of 

i900). Hfld. that the publication was 
valid and the rules so published had the force Sf 

aiTs H Published differed in de- 

tails from the draft rules. The expression “Com. 

petent Court’’ ID Rule 42 means a Civil Court of 

competent jurisdiction With reference to the de- 

petition 

(Karamat Hussain and Tudball, JJ.) GuR Cha- 
RAN Das v. Har Sarl-p. 34 All 39i : 

14 I. C. 191 : 9 A.L. J. sss! 

U. P. MUNICIPALITIES ACT (II of 1916). 

' ■- Cane vests in Municipaliiy—Rigm 

complain for trespass, ^ 

Under the U. P. Municipalities Act land used 
^ a public thoroughfare within the limita of the 

Muo.cipahty. vests ,n the Municipal Board. An 

act of trespass is an act of interference with the 
surface of the soil and with the use of the land 
a public lane, and ro one except the Municinal 

such trespass 

( iggott, J.) Md. Razi Khan v. Md. Askar Khan 

1922 All. 485.’ 


*20 I C. 490 : 11 A. L. J. 349.' 

__S. ISt—Election— False personation — 

Specific instances—Evidence—PractHe. 

Where an elector on the roll of a Municipality 
files a petition under ihe rules framed by the 
Local Government against a successtul candidate 
in a Municipal election alleging v^arious ins.ances 
ot per^ouatun oi v ters for wnich ihe opposite 
party WdS Slated to be leg Illy responsible, it is 
competent to the Court .o allow the pettiion to be 
amenaed by the addnion ot fresh in^iances oi 
personation (Rii-hards and Tudball, JJ<) Nawab 

Khan v Mahomkd Zamin. ^ 

34 All. 649 : 16 I. C. 191 : 10 A. L. J. 289. 

___.g 187 Gove>'nm-nt rules for Municipal 

election$-R. ■\ 2 -‘CompeUnt Court'- Appeal. 

The words * Competent Court lO R 42, framed 
under S. 187 of the U. P. Municipal Act by Ihe 
Government mean a Civil Court. An order tinder 
R 42 by a Civil Court is not appealable. A Civil 

Court has no authority to set aside a Municipal 

election in the absence of a rule framed under 
S, 187 (5) of the Act. [Stuart, A, /. L.) SUNdar 
Lal V, Muhammad Faiq. 

18 I. C. 123 : 16 0. C. 36. 

■S. 187 (h)— C. P. C., Ss. 2 and 96-Election 

Court on a Municipal elec¬ 
tion petition is not a decree under S. 2 of the 


^Si-Pumesfrea-Eu- 

A land or street over which the public as such 
•• onbi,? ‘°K bloom® 

public only because there is atr underground 
sewer of old braes within the meaning of S 2 of 
the U P. Municipalities Act (II of 19i6) anH 
S. 116 (g) does not help the Municipal Board as 
It deals with only public streets, payments, etc 
which vest ,n the Municipality. iGokul Prasad’ 

kishna Uas. 1923 All. 386. 

io)—"Place of profit*’—Meaning 
of Election—Mumcipul coutfcictof ^ 

The words ' place of profit” have a definite 
historical association and when coupled with ihf 
word-office- are familiar. A con’irac.r'’J^: 
receives remunerabon for supply of articles to a 
municipality caun ,t in accordance with the orrii 
nary meaning of the word -place- be said to hold 

proper ireaning wh°ch 
should be a-cr.bed to the words "place orprofi s” 

iQ S 16 (3) c) IS one which denotes position and 
employraent m the sense ot having a title attached 
to such employraent and a definitf standiera'd 
partaking ot the nature and character of tnat of 
master and servant. That is, a posi.ion in re¬ 
lation to the Board m which the Board can re 
quire a person to obey its command and to do 
certain work or to render personal services in 
return for remuneration. Instances df this kind 
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readily occur to one, c.fi., a consulting* Erj*tneeT 
who for a retaining fee holds himself at readi¬ 
ness to i^ive expert opinions and furnishes re- 
p.ort^ : a whole or part time medical officer with 
defined duM’e'^ towards the Municipal Board : 
af d each and every Municipal servant of any 
This rule is necessary because rnembers 
of a Board should not be in the false P'^sition of 
bcir if masters and servants at one and the same 
time. \Mfnrs. C J. aurt Piggott. J ) MahomED 
l^AKsii V. Mahomed Anr>UL Bagi Khan. 

45 A. 720 : 21 A I J. 661 ; 
L. R. 4 A. 687 ; 1924 A. 135. 

•-Ss. 20 and 22 — Petition need not be ■pre¬ 

sented Personalis/ to collector—Practice 

Ss- 20 and 22 of the U. V Municipalities Acl 
need not be cons»rued so strictlv as to invaUda’e 
peiMions not presented personally to the Collec¬ 
tor. If it was the practice of the particular Dis¬ 
trict that petitions to the collector or in his ab¬ 
sence received bv some other officer who would 
hand them over then pfcscntation to that officer 
is sufficient It must reach the col'ector well 
wi'hin the period of limitation. {Mears. C. J. 
and Piggolt, /.) Suraj NTarain v. Jang Bahadpr. 

45 A 687 : 1924 All. 132. 

-8 23 (cl— Election-Rival candidates — 

Withdrawal of one during polling leaving sur¬ 
vivor sole candidate— Frocedute. 

The poll opened with two candidates for one 
vacancy in a Municipal Council and before the 
time came for the poll to close and votes to be 
counted and the Retur ning Officer to declare who 
was elected, before that time arrived there was 
onlv one candidate and that one candiditc n can¬ 
didate for the one vacancy. The Returning Offi¬ 
cer thereupon closed the poll and declared the re 
mainifig member duly elected. Held that his 
action was legal. Rule36{l)of the Municipal 
Rules and Bsc-Laws of the particular Municipa¬ 
lity, provided that a poll should be taken on the 
day for the election when the number of duly 
nominated candidates who were entered in the 
schedule and who had not withdrawn their can¬ 
did ture before the time fixed for the poll exceed¬ 
ed that of the vacaticics. When you have got 
duly nominated candidates in the excess of vocan- 
cies yr-u have got to have an election. Rule 30 |2) 
provided, “ Ii the number of such candidates 
IS equal to the number of vacancies, all such can¬ 
didates shall be deemed to be elected. ” There¬ 
fore if there are three' andidafes and three va¬ 
cancies, all such candirlatcs shall be deemed to be 
elected : similarly iwo, similatlv one. Though 

in terms rule 36 i2l does fiot contemplate nor is 

there any where any provision which contemp- 
ates the withdrawal of a candidate during 

the few hours during which the polling is in 

progress. by analogy to the duties of 
the Returning Officer before the open- 

ing of the 1 ^ 11 . It is the proper course for the 
Returning Officer to act in coiiformitv with R. 3f* 
(2) and if he finds onlv one candidate left for the 

one vacancy, to dccUre that man duly elecicd 

(Alears, C. J.aud Piggoll, J.) Suutas Baksh p.' 
AbdUI. Hamid. 46 A. 685 L. R 4 a. 335 ■ 

21 A. L. J. 639 : 1934 All. 134.’ 


V. P. MUNICIPALITIES ACT (II OF 1918), 8. 178. 

-8. B5—Strike by scavengers—Punish¬ 
ment. 

The provisions of Sec. 85 of the U. P. Munici- 
paluies Act are rigorous and must be used with 
ca* tion. The sweeper who is guilty of abandon¬ 
ing or resigning Municipal service and if by his 
dning so sanitation m ght not be impaiied then a 
lighter punishment would do while the punish¬ 
ment is justified if there is danger to public health 
owing to a strike by scavengers {Daniels. J.) 
Angnoo V. Emperor. L R 4 All. 202 fCr.) • 

21 A. I. J. 808 : 9 0. & A. I. B. 922 : 4b All. 41^’ 

1924 All. 188. 

-S. 116— Municipal rubbish and mghi- 

sotl — Properly in—Municipal servant selling 
night-soil and rubbish and appropriating Pro¬ 
ceeds—Breach of trust—Penal Code, S. 420. 

S. 116 of the U. P. Municipal Act vests in the 
Municipality the care of niglit-soii deposits and 
also on lubbish and nighl-soil collected by the 
Municpal'ty from houses. An airangement by 
which the Municipality undertakes to collect all 
nighi-soil and refuse from piivate houses, through 
the iDstrumentalily of customary sweepers tor a 
reward arranged by contract between them from 
time to time does not affect the right of the Mu¬ 
nicipality to the rubbish and when collected. 
Where, therelore a Sanitary Inspector of the 
Municipality used his influence with the sw eepers 
and had the nigbt-soil sold privately and appro¬ 
priated the proceeds. Held that he was guilty 
of an oflence under S. 409 I. P. C. {Walsh, J.) 
llOKi Lal V. Empek 'K. 45 A 281 : 

81 A. I. J. 149 : L R. 4 A. (Or.) 

62 : 1933 All. 480, 

S. 128 (B)— Breach of sanction — Penally, 
Where persons are charged with electing 
buildings contrary to approved plans, the object 
18 to enable the public authority to control streets 
and buildings. Penalties arc only intended in 
Urrorem and should not be aopUed vindictiveW 
for technical offences. [Walsh, J,) Nihal 
Muhammad r. Empekok. 21 A L. J.774: 

L. R. 4 A. 226 : 1924 All. 200 (Cr.). 

S. 155— Octroi dutv — Failure to Pav— 

Offence. ' ^ 

The broker of a consignee taking delivery of 
the goods without paving octroi duty is guilty of 
an ortence under S. 155 of the Act.(SiiMfidrr><rtf. J.) 
Babu Rami'. Emperor. 46 I. C. 848-: 

19 Cr. L. J. 832 ; 16 A L, J. 632. 

S. 155— Oclroi duly —OmiMiow to pay — 
bona tide mistake. 

S. 155 of the U. P. Municipality Act does not 
apply to a case whore there has been no attempt 
to defraud and octroi duly has not been paid on 
Account of an absolutely honest mistake, (Stuart, 

J C.) Municipal Board. Kak Bakkli r. Maho- 
MED 61 I. C. 477 ; 20 Cr. L. J. 493 : 

6 0. L, J. 174. 

“Compound icall—Alteration in 
building abutting on public read. 

A budding the walls of which are 40 feet from 
Ine r^^.ul cannot be said to be abuttinj^ on or ad- 
la cent fo a public road or street. The mere fact 
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that the proposed compound wall would if con¬ 
structed abut on a public road does not require 
a notice under S. 178 of the Act to the Board 
{Lindsay. J. C.) Mahomed Kaza v. Emperor. 

65 I. C. 767 : 23 Cr. L. J. 191 : 8 0. L. J. 603. 

-S. 185 —Act done before the passing of 

ihe Act. 

An offence committed before the coming into 
tOTce of the Act cannot be punished under the 
provisions ot tne Act, as the Act contains no sav¬ 
ing clause. {Tudball.J.) A.mir Hasan Khan 
Emperor. 38 I. C. 736 : 18 Cr. L J. 352 : 

15 A. L. J. 159. 


S. 185 —Material alteration—What is. 


The raising of the plaint and the alterations 
made in the size, position ot number of the doors 
or windows cannot be treated as material aliera 
tioQ within the meaning of S. 185. [Kanhaiya 
Lai, J. C.) Emperor v. Babu Ram. 

25 0 C. 1 : 23 Cr, L. J. 476 ; 1923 Oudh 35 (1). 

•Ss. 185 and Notice, necessity of. 


Issue of notice under S. 185 is not necessary 
for prosecution under 3 186. Wnerc a person 
after lapse ol sauction to erect a bnildmg, erects 
one without fresh sanction, prosecution is tne 
more appropriate re nedy rather tnan demoiiti m 
Of the building. (Banerjee and Pi.^^ott,J.) Em¬ 
peror V. Hashim Ali, 39 All. 482 : 

40 I. C. 307 : 18 Cr. L. J. 659 : 15 A L. J. 461. 

-Sa. 209 and 210—Structure. 

The word “ structure ’’ in S, 209 means one 
of a permanent character, 28 All. 199. Foil. 
(Banerji, J.) Emperor v. Muhammad Usup. 

89 All. 386 ; 40 I. C. 817 : 18 Cr. L. J. 669: 

15 A. L. J. 290. 

■S. 247 \yi) ’-Complaint—Evidence 


Before an order could be passed under S, 247 (b) 
it is necessary for the Magistrate to saiisly 
himself by evidence that the complainants were 
persons residing in the immediaie vicinity of the 
house and the house was being used for the pur¬ 
poses mentioned in Cl- (a) to the annoyance of 
respectable parsons, (tianerji, J.) I.maman v. 
Emperor. 18 A. L. J. 302 : 21 Cr. L. J. 370 ; 

65 I. C. 850 : 2 U. P. L- B. (All.) 73. 

_-S. 20 b—Erection of scaffolding. 

The prosecution in a case of erection of scaf¬ 
folding in contravention of the provisions of S. 265 
the Ac> need not be affirmatively prove the actual 
obstruction caused by an erection, except where 
such an inference can be drawn. {Ptggolt, J.) 
BHAT.BV CHON-iLAL V.^ ,84 

__ _ g 207 —Removal of building Prior 

““iTi; ?°,T; 

9 0. & A. L. B. 1053 : 

1924 A. 157’ 

•S. 201—Open cess-pool — Notice-Grounds 


The purpose of S. 267 of the U. P. Municipali¬ 
ties Act is to empower the Municipality to 
take sieps to protect the public against insanitary 
conditions, it does not co ntemplate or deal with 
any objection not based upon sanitary grounds. 
A notice was issued by a Muoicipality under 
267 in respect of an open cess-pool not because 
It was insanitary bnt because passersby were 
likely to fall into il at night. Held, that the 
notice was bad and the person to whom it was 
issued commtted no offence in ignoring it, 
{Walsh. J.) Municipal Board. Etawah v. Debi 
P*^asad. 42 All. 486 : 68 I. C. U6 : 

21 Cr. L. J. 722 : 18 A. L. J. 672. 

— Sa. 267 (b) and 818— Order, cannot be 
questioned on merits* 

An order or direction of a Municipality cannot 
be questioned on the merits, if they are made 
within Ihe powers conferred on the Municipality. 

I But its legality can be questioned in any Court 
' If It is shown that it i.s an order or direction 
, which the Municipality cannot make. {Walsh, J.) 

\ Kashmiri Lal v. Emperor. 48 All 644 : 

19 A. L. J. 541 : 23 Cr. L. J 650 : 63 I. C. 410 : 

3 U. P L. K. lA.J 176. 

271 and 307— Paving by Municifality 
of a certain enclosure after notices to owner — 
Suit by the owner against ihe Munioipalilv for 
the restoration. 

vvhere plaintiffs were found to have received 
the notices sent by the Municipal Board to pave 
the yard with brick so as to make it sanitary and 
thereafter the municipal board itself paved it 
with br.ck and sent the bill of costs to the 
plaintiff’s, held that the action of the municipality 
was perfectly legal and within its powers and 
that no suit lies ag^iinst it lor this action. 
{Gokul Prasad. J.) Mahomed Quasim v. The 
Municipal Board, Saharanpur. 

1923 A. 371. 

'S, 274 (2)— -Occupier — Meaning. 

A person responsible for (he upkeep and 
cleanliness of temple and for all work of the 
temple is not its occupier within S. 274 (2). 
{Knox, J) Piare Lal v. Emperor. 

16 A. J. 187 : 38 I. C. 808 • 

18 Cr. L. J. 277 : 39 All. 309. 

8, 295 Refusal to pay Municipal charge 


is not an offence—Obstruction. 

A refusal to pav a Municipal charge is not an 
offence and an advice to a person not to pay a 
Mu. icipal charge to a peon does not araoutit to 
an obstruction of a Municipal servant in the 
performance of his duties. (S/war/, 7.) Baldro 
Pandey V. Emperor. 

64 I. C. 130 : 22 Cr. L. J. 738 : 19 A. L. J. 914 


Farrukhabad 

I. B. 


4 A. 567 


-Ss. 298 and299-l?c/ttsa/ cf a licence. 

The applicant whose application for licence to 
store firewood is rejected has remedy of appeal 
His persistence in storing firewood w.chouj 
licence after such rejection is an offence. {Pigcott 
J.) Mannu V. Emperor. 18 a. L. J. 187 I 

58 I. C. 163 : 21 Cr. L. J. 789 : 42 Ali. 394 * 

-- 29S, 318 and 32l— Licence—Refusal 

of -Arbitrary—Jurisdiction of Civil Court. 
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Lljider the U. P Municipalities Act of 1916 the 
jurisdiction o| the Civil Courts is limited by the 

provisions of Ss. 318 and 321 of the Act. Under 
these sections the only remedy of a person who 
Considers himself aggrieved by a bye-law made 
under S. 298 (g) of the Act is by an appeal to trie 
higher autboiny referred to in .S. 318 of the Act. 
A suit would he for an iojunction to compel a 
Municipal Board to grant the piff. a license for 
carrving on a particular trade, provided always 
that the pUf. was prepared to carry out the 
condiiioQs prescribed by the bye-laws aod could 
sati^^y the Court that the Municipal Board has 
refused him the license for reasons wholly un* 
connected with the public health, safety or conve¬ 
nience. (Prgguff. J.\ Mannua V, Rmpekor. 

20 Cr L. J. 705 : 17 A. L. 4. 976 : 
521 . C. 786 : 1 U. P. L. E. [H. Cj 126 

“ 8* 307 — Notice — Disobedience — Con¬ 

viction. 

For a conviction under S. 307 of the Munici¬ 
palities Act for disobedience of a notice issued, 
it lnll.^t be shown that the notice was issued by 
the Chairman of the Executive Officer under the 
authority ol the Board. Where (he notice was issu¬ 
ed under the signature of the Secretary and serv¬ 
ed on a servant of the accused, held, the accused 
did not receive any notice and could not be 
prosecuted for disobedience. [Knox, J ) Kam 
Pratab Marwaki V. Emperor. 18 A. L J. 229 : 

66 I. 0. 303 ; 21 Cr. L J. 286 : 
3 U. P. L. R. (All.) 97. 

7” "—8 307 ( h)-- FailufC to comply XMith notice 
iJaily fine when to be imposed. 

Where the accused was convicted under S. 307 
(b) for failure to comply with a notice by the 
Municipal Board requiring him to Construct a 
drain on a certain property and by the same 
order the accused was diiecled to pay a daily 
fine ot Ke. l-O-O till the notice is complied with, 
hda. that latter part of the order was illegal! 

Amik Hasan Khan v. Kmpekok. 

10 Cr. L. J 694 : 46 I. C. 160 : 16 ^ 

-—88.314 and 338 and Cr. P. C., S. 537 — 

Sonet ion—P k osccut ton—I rTe^ulnyt ty, 

S. 333 of the Act., does not authorise a Tahsild 
ar to sanction a prosecution under the Act The 
prosecution under S. 333, thereiore wiiboul 
the proper sanction under S. 314 is illegal An 
irreRularity in (he sanction cannot be cured by 
S 537 ol Cr. P. Code, which arc not applicable 

(Sn/u.mu.., y.) 

JuGGAN V. Emperor. * 

66 I. C. 447 (2) : 19 A. L. J. 942. 

~S. 314 —Prosecution of an nHenrf _/m 

spector of water-works. " ^ 

Under S. 314 of the Act. the proseciiiion lor an 
offence run.shabl e under the Act can be started 
upon .nlormat.on received from, or co.npla m 
made by, a person generally or specially autboris 
^ •'““Pector of waterworks has no such 

pero°r' Das e. Em- 


1 

- -S. License — Refusal—Ctiminat 

Proceedings. 

A Municipality claimed certain land in the 
possession of ihe applicant as theirs and prose¬ 
cuted him for slori- g firewood on it. He applied 
lot a license to store firewood but the Municipal 

Board refused to grant it to him wiibout giving 

aoy reasons. The applicant stored firewood 
again without pcrinissioo. Held, that ibe ap- 
pl cant having failed to seek h«s remedy by aa 
appeal under S. 318 of the Municipal Act could 
not challenge the order of the Board in these 

proceedings and was rightly convicted. 17 Cal. 

I 329; 20 Cal. 634, Ref. i / iggott, J.) Mannu v. 

I Emperor. 42 Ali. 294 : 58 I. C. 163 

I 21 Cr L. J. 729 : 18 A. L J, 187. 

I 

’ " S. 321 (1)— 'Question' — Meaning of. 

The word *' quest'on " in S. 321 (1) of the 
Act means called in question as regards its re¬ 
asonableness or practicability aod not‘challeng¬ 
ing its legality.’ (Walsh, J.) Kashmiri Lal v 
Emperor. 19 A. L. J. 641 : 3 U. P. L. E. (All.. 176: 

63 I. C. 4i0 : 22 Cr. L. J. 650 : 43 All. 644. 

--- 8. 32& —Disallowance of bill of Contractor 

— Suit — Limitation. 

Plff. contracted with a municipal council to 
build certain huts. On examining A’s bills the 
Municipal Engineer reported that certain items 
Cuuld not be allowed. The Municipal Board 
thereupon withheld paxment for those items In 
a suit bv Ihe plaintiff alter the lapse of 4 years 
for recovery of the amount held that tne suit was 
barred by the provisions of S. 326 of the Munti 
cipal Act inasmuch as the act was done by the 
Board in Its official capacity. (Mears,C.f, and 
Bancrjea,].) Abdul Wahid v The Municipal 
Board. Allahabad. 21 A. L. J. 161 : 

L.- R. 4 A. 479 : 1923 A. 267 (1) : 

9 0. & A. L. B 327. 

S. 326— Right to collect carcases —Not 
immoveable property —buit for Limitation. 

A right to collect carcases ol dead animals is 
not immoveable property. The pcri.«d of 6 
months allowed by S. 32o of ihe U. P. Municipa¬ 
lities Act applies to a suit for declarali.in of such 
a right against the Municipality. (Rafiq and 
Stuart, JJ ) Jmunwa ir. Municipal Board, 
Dhampur. 45 A. 267 : L R. 4 A. 868 : 

81 A. L. J, 101 : 1923 A. 170^ 

-S. 326--Smi7 for declaration of title and 

iniunction against f^funicipality —Notice. 

In a suit for declaration that a certa’n projec¬ 
tion was the ancestral property of the ptff. and 
Ibat a notice served on him by the defi. Munici¬ 
pality for its demolitioB is invalid and for an 
injunction, held, that the injunction not being 
the orily relief claimed, service of the notice as 
provided for in S. 326 of the Act was necessary 
and the suit having been commenced before the 
expiration of iwo momhs of notice could not be 
maintained. (Richards, C, J. and TudbalL /.) 
the Municipal Board of Benares v Gaja- 

41 All. 162 : 47 I. C. 848 • 

16 A. L. J. 793. 
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—S. 326 (I) and (3)— Suit to recover com- 
Sensation —Tori — Limitation. 

Plff. exported some cloth from Muoicipal 
limits and claimed a refund of octroi duty under 
the rules. The Municipality refused to pay. Hlft. 
sued for recovery more than six months after the 
refusal. Held, that the suit was for damages by 
way of reparation for the torti ous act committed 
by the delts. having been brought n ore than six 
months after the accrual of the cause of action 
was barred. {Lindsay, J.) Lala Makhanlal 

V. The Municipal Board of Agra. 

18 A L J. 180 : 541. C. 459 : 
1 U. P. L E. (fl. C.) 178. 

U. P. REGISTRATION RU^ES. 

-R 174—Waqf to Aliftarh ColUg^., 

Rule 174 does not make the registration of a 
deed of waqf to the Aligarh ColLge, ineffective 
simply because the registering officer was a 
trustee of the College. The defect, if any, is 
one of procedure. [Banerjce and iTudball, JJ.) 
Rustam Ali Khan t>. Mushtaq Husain. 

35 I. C. 718 : 14 A. L. J. 554. 

U. P. BENT ACT (XII OF 1881). 

--8. 7 —Usufructuary morigage. 

S. 7 does not cover a usufructuary mortgage 
and therefore a m >rtgagor doe? not become ex- 
proprietary tenant of his sir land. (Chamier, J.) 
Debi Chan d v. Bharat. 16 I. C 44. 

-S 9— Succession to occupancy tenure— 

Reversioners of widow. 

Success! m to occupancy tenure is governed by 
Agra Tenancy Act XII of 1881. Rever¬ 
sioners claiming after death of widow must have 
been joint cultivators. {Ryves and Gokul 
Prasad JJ.) Bechu Singh v. Baldeo Singh. 
20 A. L. J. 186 : 44 A. 327 : 1932 All. 84. 

S. Occupancy holding—Transfer by 


U. P. TOWN IMPROFEMENT ACT. S. 66. 

occupancy holdmg. [Richards, J.) Pal Ahir 

V. Asgar Hussain. 10 I. C. 145 : 8 A L. J. 404 


S. 9— Mortgage — Termination. 


Mortgage of an occupancy h Iding valid under 
N. W. P. Kent Act terminates when the occu¬ 
pancy tenant comes to an end as by lapse to the 
Zamindar. 2 A. L. J 471 ; 27 All 372 ; 21 All. 
204. Con. {Gnfftn, J,) SheoBaran v. Binalk 

Dat. 9 I. c. 61 . 

S, 9 —Occupancy holding^^Hindu widow 
— Rights of. 

Under S 9 of the U. P. Rent Act of 1881. an 
occupancy right devolves as if it were lind and 
the interest of a Hindu widow succeeding to an 
occupancy holdmg is a mere life-i.^terest. 
(Ferrard. S. M. and Hopkins. J. M.\ Mahabir 
Lal V. Girm Prasad. 62 1. C. 438 * 

* * 1 U P. I. R. (B. R.J 21. 

U. P. TENANCY ACT (II OF 1901). 

See also Agra Tenancy Act. 


wtll — Vali'^iiy. 

Act (XVIII of 1873) and Act .XII of 1881). 
render void the terms of any will in existence on 
the date on which they arc passed, if those terms 
contravened the prohibition against by 

will of occupancy rights enacted by it. {Piggott 
.n,W.lsH, m M.S.H . D.KOP.. 

17 A L. J.581. 

___S. ^^Mortgagee—Adverse possession— 

I lltgal saU of occupancy rights. ,„ 

The Zemindar could sue the 

transferable occupancy holding I" ^ ^5 

within 12 years. An occupancy tenant soldh s 
occupancy^ rights to another m 1888 who held 

mr.rta^ 0 e order the entire mabal from the 
Zemindars. The plaintiff purchased in ^901 one 
iTaUof the mortgaged mahal and redeemed the 

entire mahal. m.a ..uit for 

the vendee's position was 

the sale being illegal. J.) 

GANDHRAP S.NGH p. Har. Kr.shra^ ^ ^ ^ 

_8 9 —Auction sale ot occupancy holding. 

The purchaser in auction sale of an occopaoev 
holding so Id as fixed rate holding gets no ti e 

^ud the tenant can prove that U was really 


- 8s. 10, 20 and 88 — Policy of the Act — 

Salt of mahal —Sir lands—Agreement to relin¬ 
quish, invalidity of — D'>mages. 

The N.W.P. Ten. Act secures and preserves to 
a proprietor whose proprietary rights in a mahal 

are transferred otherwise than by gift or ex¬ 
change between co*sharers in the mahal. a right 
of occupancy in his sir lands and in the lands 
which he has cultivated for 12 continuous 
years at the date of the transfer, notwithstanding 
any agreement to the contrary Where the 
proprietors of a mahal sold the mahal together 
with the sir lands in their occupation and agreed 
to execute a deed relinquishing the latter with a 
provision for damages on default, hcld^ that the 
agreement was invalid as bemg contrary to the 
policy of the N. W. P. T. Act. til of 1901) and 
damages could not be claimed for fa lure to give 
possession of the sit lands, {^ir John Edge.) 

MOTI CHAND V. IKRAM ULLAH KHAN. 

89 All. 173 : 44 I. A. 54 : 15 A L- J. 160 
5 L. W 388 : 21 M. L. T. 267 : 21 C W. N. 616 

19 Bom. L R 433 : 26 0. L. J. 24 
(1917) M. W. N. 453 : 39 I. C. 454 

32 M. L. J. 383. (P. C.) 


8. 67 (d)— Ejectment—Grove lands 


U. P. Tenancy Act, S. 25. 

A tenant grove holder is not liable to be eject¬ 
ed from a grove land on the ground of having 
sab let. 17 a. L. J. 971. Dist, [Stuart, J.) Lala 
Sheo PRASAD V. Babu Ram. 1923 All 168. 

8, 158 —Grant to idol—'Successors to the 


original grantee ' —Priests in ofUce ore not. 

Where a rent-free grant of land ’S made to an 
idol, successive piiests in office cannot be deemed 
to be ** succcssrrs to the original grantee” within 
the meaning of S. 168 of the Act. [Piggott and 
Walsh. JJ ) Mathura Prasad v, Rameshwar 

65 I. C. 371 : 19 A L J. 964. 

U.P. TOWN IMPROVEMENT ACT, 

---8»* 69 lo 69 —District Judge—No juris¬ 
diction to entertain application of the acquisition 
officer. 

A land acquisition officer referred a question 
arising ! under Improvenaent Trust Act to the 
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UNiVERSrriES ACT (II OF 1857). 

District although a quC'tion arising in res¬ 

pect of tiic aci 4 ui«;ttion of the same Und by the 
Improvemei^t Trust liad already been bef )re the 
Iraprovcineiit Trust tribunal The District Judge 
with >ut the si guest jurisdiction proceeded to 
consider whether he had jurisdiction or not, and 
decided that the tribunal constitu’ed under the 
1919 Act has ceased to exist. Held, ihitthe 
Judge had no jurisdiction to consider whether if 
Iiad or It hid no jurisdiction and that his decision 
was indirect breach of the provisions ol Ss. 56 
to 59 of tlie Improvement Trust Act {IValsh 
and Ryves^ JJ.) M. T Sukhrani KUNwar v . 
Bhl’khan Singh. 21 A. L. J. 19S : 

L. B. 4 A. 14] : 1923 All. 286. 


UNLIQUIDATED DAMAGES. 

the purpose of the Act. {Imam and Greaves, JJ,) 
JiTENDRANATH PAHT V. LOKBNDRAnATH PaMT 

34 I. n. 657 ; 22 C. T. J. 693 * 

-S. 25^Rules under R. 5—iVo/ ultra vires 

—Punjab University. 

Rule 5 of tlie Regulations framed by the Uni- 
versitv for the conduct of examinations and 
providing for the disqualification of a candidate 
from passing an examination and aopeanng for 

the same, for two more years, if he is detected in 
giving or receiving help or using some unfair 
means, is not ultra vires {Jones and Moti Sagar, 
JJ ) Taj Ahmed o. University of The Punjab 
Lahork. 62 I. C. 861 : 2 lah. 197. 


UNlVEaSITlfiS ACT (11 OF 1857 ). 

- University Regulations. Cli. XI, Cl. 12 

(G. and l_. Aot 2 and 3. Geo. T. Cli. ()\—Sp. Rel. 
Act, S. Al—Provision for appnnting a place for 
lectures—Obligation to appoint within a definite 
itnic—EstopfiCl and pwl Performance—Qnestion 
between University and Oovernor-Gencral-in- 
Counc.il —Regulations, Cl. II—Provision for post 
graduate studies. 

Whether the sanction required uodcr the 
University Regulations under iZh. XI, Cl. 12 is 
ultra vires or not having regard to 2 and 3 Geo. 
V, Ch. 6 cannot be tried m proceedings under S. 45 
Sp. Rel, Act, where the Goveroinent coocern- 
ed are not parties to the suit. The provision in 
the University Regulations that the Syndicate 
shall aopoioi a place for lectures to consultation 
With tlie Senate, imposes no obligati'll on the 
Syndicate t J appoint one in any definite time; 
the Courts are unwilling to interfere in tnatters 
of internal arrangement. Though the doctrine 
of estoppel and part performance apply to 
Corporations vet no sort of part-performance or 
ratification can bind a Corportion to a transaction, 
which the Legislature has forbidden it to under- I 
take. All persons dealing with a statutory body ! 

like the University are deemed to have notice of 

the limits set to their authority and a Corpora¬ 
tion will not be bound by anything done bv its 
agent when the transaction is on the face of it in 
excels of the powers defined by the statute Any 
question between the University and the 
Govcrnor-General-in-Council can be decided 
only in a separate suit and not in summary pro¬ 
ceedings under S. 45olthc Specific Relief Act, 
The provision for post graduate studies under 
b. 1 , Ch. XI of the University Regulations is not 
compulsory but only an enabling one. 
{Chaudhurt, J ) A Kasul. In the rnafter of 

41 Cal. 618 : 24 I C. 404 : 18 C. W. n! 480. 


(VIII OF 1904) 

Object of ^'^tudenV, meaning of. 


of^thp V" the usefulness 

of the University. The term ‘student' is not 

confined to students belonging to any University 

but also includes men who because of (he 

exceptional gifts may well be requisitioned 

the University tto 'extend their kX, 'dgf To 

construe the term "students" to mean student o° 

the University alone is to fall into a rigidiry o 
interpretations not justified by the language or 


S. 25— Issue of mandamus—S'c/icme of 
the Act — Regulations. 

The Regulations framed under the Indian 
Universities Act must be read as supplementing 
the Act. being of the nature of delegated legisla¬ 
tion and can oe enforced by a writ of tnandamus. 
Where a Corp oration or public body has a statu¬ 
tory duty of a public oat ire towards another per¬ 
son, a wandnuius can be issued to compel its 
performance at the suit of any person aggrieved 
by the refusal to perlonn the duty unlesi there is 
another remedy “equally convenient, speedy, 
beneficial and effcciual'' as the mandamus and 
by remedy is meant not a remedy by act of the 
party but a remidium iuris or some specific 
legal remedy or a legal right- Though 
the grant of a writ of mandamus is at the discre¬ 
tion of the Court, the discretion is not arbitrary 
but guided by legal principles. Where a person 
has a legal right to the performance of a public 
duty and having no other effective means of 
enforcing that rightlcomes to tbat-Court bona fide 
within a reasonable time after the performance of 
the duty has been rcluscd, the Court will issue 
a mandamus. Regulation 64 in so far as it pur¬ 
ports to extend the rights of protest to a resolution 
other than a resolution under Section 25. or a 
resolution on any other matter requiring Govern¬ 
ment sanction is n(/ra tur^s of the Senate. The 
gener.il scheme of the Act and the regulation 
framed thereunder is that the Senate should be 
the Leg shture and the Syndicate the Executive 
Government of the Universitv the powers of the 
Senate being subicct in certain matters to the 
control of the Government. In some matter 
Reg'ila’ions 95 and 96 confer e.xclu^ive powers on 
the Syndicate. In case of statutory bodies parti¬ 
cular acts should be done in particular wav pres¬ 
cribed. Regulation 64 gives an absolute rights to 
every fellow of the Senate to protect against any 
resolution passed by the Senate The Synd-cate 
has to forward the protest to Government with 
the memorandum representing the opprsite point 
of view. It has no right to dictate to any fellow 
what his protest should contain. {Coutts Trotter 
^ndKumnraswamxSastri,JK\ G A. Natfs.XX, 
In re. 40 Mad. 125 : 38 I C. 847 : 31 M. t, J. 634. 

UNLAWFUL consideration. 

See Contract Act, S, 33. 

UNLIQUIDATED DAMAGES, 

iiee tl) Contract Act, S. 74. 

(2) Damages. 



2193 


CIVIL DIGEST,'1911—1923. 


2194 


UNPBOFESSIOlfAL CONDUCT. 

Sec Legal Practitioners Act, S. 13. 

TJNHECOBDED CO 8HABEE. 

Sec Co SHARER. 

UN-BEGISTEBED ASSOCIAXroif. 

See (1) Company. 

12) Corporation. 

UNBEAWOBTHINESS. 

See Insurance—Marine. 

UNSIGNED DOCUMENTS. 

See Deed—Construction. 

UPPEB BUBKA CIVIL COURT REGULATIONS 
(1 OF 1896). 


-S. 10 (d)— Divisional Courts — Ap-peal 

from decree of. 

There no provision for appeal from a decree 
or order of a Divisional C'lurt in any original case. 
i.e. a petition under S. 10 of the Divorce Act, 
{Pox, C. J Hartftoll, Ormond and Twomey, JJ.) 
W.N. Hardinge V, H. E. Hardinge. 

6 Bur. L. T. 10 : 19 I. C. 53 : 7 L. B. R. 8 (F.B.). 


■S. 13— Ju*'isdiction of Civil Court — Main¬ 


tenance order under S. 488, Cr. P. C. 

The jurisdiction of Civil Courts to grant a 
declaratory decree cannot be affected by the 
pr'>visions of the Crinoinal P C. relating to the 
maintenance of wives and children The Civil 
Courts no doubt have no jurisdiction to cancel an 
order for maiotenance or to grant an injunction 
against a criminal court, but there is no reason 
why a civil Court having issued a declaration, tbe 
party wh > has obUined it should not apply to the 
criminal Court, under the Provisions of section 
489 of Cr. P. C. or otherwise for an order to stav 
tbe payment of maintenance (18 A 29; 30 M. 400 
and 14 C. 276. {Saunders, /. C.) Maung Po Thb 
In i». Ma MB San. 1923 U. B. 20. 

■8. 26— agent-'Power to act 


for client: 

Section 25 of the Upper Burma Civil Courts 
Regulatioa does forbid a recognised agent doing 
such acts as examining and 

witness or addressing the Court on behalf of h.s 
client. (Sa««d.r5. 

MUKERJEE. 49 1. C 44 : 8U. B. B. (1918) 94. 
_,Ss. 25 aad —Unqualified person— 


Advocate, 

An unqualified pe^son^practically performing 
spec?arpo««s°of a^"orne“v7s 

ro a f • 

as I- C. 168 : 7 Bur. t. T. 208 

UFFBB BUBMA COURTS MANUAL. 

_.-Para 296 -Afpearance by Pledder. 

Magistrate may permit a person 

c D— VOL. IV 138 


UPPER BURMA LAND AND REVENUE REGULA¬ 
TIONS (III OF 1889’. 8. 53. 

Sion should be given only when the Magistrate 
considers it necessary in the interest of the accus- 
ed. {Saunders^ 7, C.) W. Calo* Greedy In re. 

ogir « .. 2 U B. R. 121 : 

381. C. 729 ; 18 Cr L, J. 846 : 10 Bar. L. T. 117. 

UPPER BURMA LAND AND REVENUE REGU¬ 
LATIONS (III Ov 1889). 

--- allotment—Rights under. 

The mere “allotment” of State waste land 
without actual possession ten years ago gives no 
right which can be enforced in a civil court 
against the persons actually in possession. {Bro^n, 

A.J.C.) Ma Ngwe Pvu AND Three z/ Maung 

PON Saing. 4 U. B. R 128 : 1923 B. 117. 

-S. 58—0/7 well—Mortgage—Further ad¬ 
vance — Redemption — Limitation. 

Where in a suit instituted in 1908 for redemp- 
Uon of a mortgage of an oil well executed in 1875 
it appeared that in 1879 the mortgag )r received 
a further advance and executed a parahaik docu¬ 
ment to evidence the same. and tbe nature of the 

second transaction, vt% , whether it was- a sale or 

further charge was in dispute, held, that if the 

transaction amounted to a sale, the vendee was in 
adverse possession for over 12 years and that if it 
was a mortgage the right to redeem accrued more 
than 30 years before a suit and that in either view 
the suit was barred. (Lord Moulton.) Nga Lu 
Gale v Ngo Po Than. 24 1. C. 310 : 

I L. W. 695 (P, C ). 

Ss. 63 (2) and 24 (2)— 'Claim', meaning 
of. 

The word ‘claim’ in S. 53 (2) of the Regulation 
means, claim as ag linst the State and does not 

include disputes between private individuals and 
has the same meaning as ‘claim’ in S. 24 (2) and 
S. 63 (2) does not bar the jurisdiction of the 
ordinary Civil Courts over disputes between 
parties. (Heald, A. J. C.) BURMA Oil Co., Ltd 
V. Baijnath Singh. 69 1. c. 960 • 

(1920) 3 U. B R. 212.’ 

-S 63 (21 (u)—Jurisdiction of Civil Court 

in respect of State land, if barred. 

The section neither bars nor purports to bar 
the jurisdiction of Civil Courts over claims over 
State lands excent in matters allotted specially by 
Local Government to the Revenue officers to 
d spost of. (Saunders, C. J.\ SoniLalSheo- 
SHANKAR V. Delawa^. (1916) 2 U. B R. 151 • 

39 I. C. 367 ; 11 Bur. L T. 42. 

-S. 53 (2) (ii)— Ultra vires. 

S 53 upper Bu-ma Land and Revenue Regnla- 
tion, debars a civil Court from trying any question 
a^ to the limits of any state land and therefore, 
from deciding whether any particular piece of land 

instate landorn-t. A soit for declaring that a 
house situate on Government land is not liable to 
be sold in execution is cognizable by a Civil 
Court. 40 Cal. 391 (P. C.) Foil. (Me Coll, A. J. C.) 
Mahomed Amin v. Nachiappa Chfttt. 

29 I.C. 736 : 8 Bor. L.T. 45. 
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UPPER BURMA LAND AND REVENUE REGULA¬ 
TIONS (III OF 1889;, 8. 68. 

S 63 (2) (x ;—Jurisdiction of Civil Courts 
—“^hcUi£r barrtd. 

Cl, (xt of Sub-section (2) of S. 53 when read 
with Sub section (1) of that section does not b^r 

the juiisdict'on of Civil Courts to all claims t.i a 
right to fish and rights connected therewith. But 
the Claims wiiich the Local Government or a 
Revenue Officer is empjwered to dispose ot by or 
under the regulat'on are barred, (maunders, C. J.) 
Maung Hwe V. Mausg Tun Hla. 

(1916) 2 U.B.R. 136 : 39 I. C. 408 : 

11 Bur L. T. 87. 

UPPER BUKMA registration REGULATION. 

( I OP 1897», 

4 and 6 —ExecutedDocuments not 
signed — Registration. 

Documeiiis which are complete without signa- 
ture according to Burmese custom, are ‘executed* 
within S. 4 and must be registered if they fall 
within that section. Without registration thev 
are not admissible in evidence according to S. 6. 
{Heald, A.J.C.) vtA Sat Puv. Ma Sin. 

60 I. C. 16 : (1920j 3 U. B. R. 268. 

URALAN. 

Sec Malabar Law, 

USAGE. 

See Custom, 

USE and Of^CUPATlON. 

See (II D4M4GES. 

(2 Landlord AND Tenant. 

USUFRUCTUARY MORTGAGE. 

See (1) Mortgage 

(2) T. p Act, S. 58. 

USURIOUS LOANS ACT (X OF 19181. 

—Applicabihty of—Judgment on admis¬ 
sions tn pleadings—Rower of Court 

The Usurious Loans Act can be applied in ta- 
vour of a defendant who confesses judgment. 
(ffofeirtsoH. C. J. and May Oung, J.) S. P, R. M, 
Firm r.. Maung Po Kva. 1 Rang. 580 : 

1924 B. 144. 


® Unfair transaction— Re-open- 

a to consider the merits of 

which iheTfrH a bond in 

sui r ^bPear. If in such a 

tia Iv nnf • °f interest substan- 

tioL '■'-Ppen the transac 

Ifter tn. ‘ excessive interest. Where even 

filed l'e'’o7inL”''’f of principal the 

borrowed hr o - “n the whole sum 

cionaWel'nH '’[“"‘“‘o? •’» '0 interest is uncons- 
(C?/ 5 1 "Ot be enforced. 

44 Bom. 776 : 68 I C. 433 : 21 Bom. L.B. 1126 
USURY, 

See Usurious Loans Act. 

UTBUNDI TENURE. 

See Land Tenure. 

VACANT SITE. 

See Adverse Possession. 


- VATAN ACT (III OF 1874), 8. 64. 

vaccination REOT8T1R 
s See Evidence Act, Ss., 36 and 74. 

I VAKIL VAKALATNAMA. 

See tl) C. P Code, O. 3. 

^ (2) Legal Practitioner. 

• VALUATION OF SUIT. 

} See (I) Court Fees Act. 

I (2) Suits Valuation Act. 

varam patta. 

See (1) Landlord and Tenant. 

(2) Land Tenures. 

(3) Madras Estates Land Act. 

VARIANCE BETWEEN PLEADINGS AND PROOF, 

See Practice—Pleadings—Variation. 

VATAN. 

See also (1) Bombay Vatan Act. 

(2) Grant. 

(3) Vatan Act. 

of lands in execution Against wdour 
of vatandar— Validity. 

A sale in execution of a money decree against 
vatandar after the death of the latter, being for 
legal necessity is valid, {\facleod, Ki C. /. and 
Shah^ /.) Ganesh Ramachandra Xulkarni v. 
Laxmibai Venkateshnarayan. 

34 Bom. L. B. 249 ; 46 B 736 : 1933 B. 96. 

Palkhi inaMi —Treating inam as vatan- 

and issue of sanad — What possess with the 
grant. 

Where the Mahomedan rulers granted a village 
as Palkhi Inam to certain persons who were 
Deshpande Vatandars and under the English 
settlements the same was classified as Deshpande 
Vatan, held that as the village was granted to 
the vatandars to pay their Palkhi expenses, it 
became an appanage of the vatan. The effect of 
the Privy Council decisions in Survanarayaffa v 
Patanr.a (45 I. A. 209) and Venkata Saslrulu v 
Se-tharamadu (46 I A. 123) on the presumption 
as to inam grants considered [Macleod, C. J. and 
Shah.J.) Tungabai Gopal Dbsai v. Krishnaji 
Ramachandra Deshpandb, 46 Bern. 741 : 

24 Bom. 1. R. 358 : 1988 Bom. 5. 

VATAN ACT (III OF 1874), 

-;—8. 10—Co//ecfor — If subordinate Hiek 

Court s f urisdiction. 

Where the Collector, before issuing his certi¬ 
ficate under S. 10 of the Vatan Act was called 
upon to make some inquiry and, thus exercising 
a judicial function, he was subject to control by 
the High Court, should he make his authority a 
mere c'oak for illegal and wholly unreasonable 
proceedings. 8 Bom. 264; 22 Bom. $02, Ref. 
(Sco/f, C. J and Batchelor, J.i Ladha Ibrahim 
CO, V . Assistant Collector of Poona. 

36 Bom. 146 : 8 t. C. 166 : 13 Bom L. R. 839. 

—“—8. 64-Kafafi Register incorrect —Swi 
—Maintainability. owt 

Where the order given by the Collector is not 
an order with<n the meaning of S. 4 (a) Para 3 

Revenue Jurisdiction Act, but, merely a direction 
1895, a suit to declare that a Vatan Register was 



2197 


CIVIL DIGEST, 1911 


1923. 


2198 


VENDOR AND PURCHASER. 

void and should not be given effect to would not ' 
lie. No action will be taken under S. 18 unless I 
an application is made by an interested party. ' 
{Macleod, C. J. and Coyajte^ J ) Govind Bala- 
KRiSHNA Bave z;. The Secretary of State for 
India in Council. 1922 Bom. 156. 

VENDOR AND PURCHASER 

See Transfer of Property Act. Ss. 54—56. 

VENUE OF SUIT. 

See (1) C. P. C.. Ss. 16—21. 

(2) Jurisdiction. 


WAIVER. 

identified. (Sir John Ed^e.) Chiman Lal v . 
Hari Singh Chand. 40 Cal. 879 : 40 i. A. 157 

102 P. R. (1913, : 17 C.W. N. 866 
126 P. W R. 1913 : 187 P. L. R. 1913 
(1913) M W. N 609 : 18. C. L. J. 70 
15 Bom. I. R. 646 : 19 I. C 660: 

14 M. I. T. 83 (P. C.K 

VILLAGE SITE. 

See Landlord and Tenant. 

VIS MAJOR. 

See Tort. 


VERUIOATION. 

See C. P. C„ O, 6, R. 15. 

VESTED RIGHTS. 

See (1) Interpretation of Statutes. 

(2, Transfer of Property Act, S. 19. 

VICINAGE. 

See Pre-emption. 

VILLAGE ABADI. 

See Landlord and Tenant—Abadi. 


VIZAGAPATAM AGENCT RULES. 

See Agency Rules ( Vizagapatam). 

voidable ASSIGNMENT, 

See Assignment. 

voidable sale. 

See (1) Limitation Act. Arts. 44 and 97. 
(2) T. P. Act, S. 53. 

void agreement. 

See Contract Act, S. 23. 


VILLAGE CHOWEIDARI ACT (VI OP 1870 . 

'■ — —Ss. 60 and 51—05;tfc/ and Scope of S* 51 
—Chowkidari Chakran lands. Zemindar's right 
to—Settlement Prior to resumption, 

Chowkidari Chakran lands form part of the 
estate, wiihin whose limits they are situated, 
and the Zemindar has a qualified title therein. 
Such lands when vacated by the Chowkidar, pass 
into 'he possession of toe Zemindar, before they 
are resumed and transferred by the Colljclor to the 
Zetn-ndar under the Act. He does not become 


a trespasser and a settlement by him before the 
resumption proceedings is not invalid. The new 
estate is in c )ntinuation and confirmation of his 
pre-existing interest. The object of S. 51 is to 
maintain the validity of contracts made by the 
Zemindar in respect of Chowkidari Chakran 
lands and it is immaterial whether such contracts 
do or do not also include other lands which are 
in HO way affected by the resu option proceedings. 
The section cannot be limited to cases wheie 
there has been a contract by the Zemindar in res¬ 
pect of lands other than Chowkidari C^krao 
lands. [MooUerjee and WalmUey, //.) hHiv Chan¬ 
dra Banerjek V. Su^bndra Chandra. 

45 Cal.616:27C.L.J. 660= ^ 


ViLtAOE COMMONITY. 

See til Custom (Punjab). 

(2) Adverse Possession. 

VILLAGB 8EBVICE INAMS ACT (II OF 1894) 

11 and 18 — Enfranohisement of 

Jnams-Pattal,s,lowhom to be issued-LocaU- 

"''fhe 'VilUgrse'’rtice inams are enfranchised 
5 naiuhsare issued for the benefit of Inara- 
dafs they do not accept the same the proper 

co urse is to resume those lands if thev des.re to 

do so The Government cannot force the patUhs 

on the Zemindars, though the 

»Me of identificat on. In imposing quit rent, 

‘ o^eroment Should localise lands and cannot rely 
™ r^esumption that Zemindars must have be^ 
„ posseSof the lands though they cannot be 


VOID OR VOIDABLE. 

Sec Words. 

VOLUNTARY PAYMENT. 

See Contract Act. Ss. 69 and 70. 

VBIITIS. 

See (1) C. P. C., S. 60. 

(2) Grant. 

(3) Hindu Law. Religious office. 

I VYAVAHARA MAYUEHA. 

See Hindu Law Texts. 

WAGER. 

See also Contract Act, Ss. 23 and 30. 

-In Wagering contracts it is necessary 

for the defendant to prove that both parties 
agreed neither to ask for nor to give delivery. 
(Kincaid, J.) Manubhai Pbkmanano Kbshavji 
Ramoas. 24 Bom. L. B. 60 : 1922 6. 66. 

WAGERING CONTRACT. 

See (1) Contract Act, Ss. 23 and 30. 

(2) Wager. 

WAGING WAR. 

See (1) Alien Enemy. 

WAIVEK 

See also (II C. P. C.. S. 100. 

(2) LiM. Act, Art. 74. 

- ^—“Inference from conduct. 

Waiver may be evidenced by conduct incon¬ 
sistent with the continoance of the rights waiv¬ 
ed. (Prideaux, J.) Kawadji v. Ganoaram. 

64 I. C. 461. 

- Plea of — Validitv. 

There may be circumstances under which a 
plea of waiver cannot be entertained by a Court 
of justice as being contrary to public policy. 6 
C. L. J. 62 ; 6 C- L. J. Ill Rel on. (Mookerjec and 
Teunon, JJ.) Basanta Kumari v. Ramkanai Sen. 

9. 1. C. 698 : 13 C. L. J. 192. 

—-- Question of, is one of fact—Instalment 

bond—Acceptance of, part of overdue instalment 
-^Waiver^A question of fad. 
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WAIVER. 

It cannot be laid down as a general rule that 
where an instalment bond gives the creditor the 
right to sue for the whole amount due under the 
bond on default of payment of a single instal- 
merit. There is no waiver of that right by acccptr 
aoce of part of an overdue iostalmetit or by receipt 
of interest. T le ques^i of waiver is a question 
of fact t'l be determined according ^o the circum¬ 
stances ot each oarticular case. [IVoodroffc and 
Carnduff, JJ.) OsMAN Shaha v. Mahomed Amar 
S iRKAR. 9 I (3. 22 |2i. 

--- Delay in filing a suit. 

Delay in filing a suit till the period of liinit- 
at:oa cannot constitute a waiver of the right 
{Johnstone, •€./. and Shadt Lai, J.) Naiohan 
^^Uta. 36 I. C. 700 ; 107 P. E. 1916. 

Agreement to discharge debt in parti¬ 
cular manner—Effect on other re medtes of credi¬ 
tor. 

An agreement that the debt may be discharged 
in a ccriaio manner does not show that the cre¬ 
ditor has waived all other remedies, [Sankaran^ 
Nair and spe-'cer, JJ.) ChiuambaRA Chetti n. 
Ramaswami Chettiar. 26 I. C. 911 ; 

27 M L. J. 63l’ 

WAJIB UL-ABZ. 

See also PRE-E.MPrios, 

Alluvion and D iluvion. 

Binding effect. 

Construction of words in. 

Custom of pre-emption. 

Custom of resumption. 

Evidentiary value. 

Family custom. 

Groves. 

Miscellaneoai. 

Alluvion and Diluvion. 

- Alluvion and diluvion. 

•" ^a,ib ul-ar: that alluvion 
and d luvion occur in a village does not imply 

/"I “L (Meats. C. J aZ 

iudbaU.J.) Shuhrat Singh v Ghulam Ezid 

85 I. C. 366 ; 18 A. L. J. 195. 


WAJIB-TJL-AEZ—Construction of Words in. 

Binding effeot. 

- Binding effect—Bntries in~Non^pro- 

prteiary residents of village. 

Nnn-proprietary residents of the village were 
not bound by the provisions of the wajib-ul-arz 
in respect of an institution which they managed 
for themselves as regards their own cattle 
{Kensington, J.) Kanhiya Sewa, 

4P. L. R 1912 Sup. : 15. I. C. 108: 

226 P. W. R. 1912. 

- Binding effect—Abadi. 

In (he Chhindwara iffajib-uLarz, house sites held 
by cultivators cannot ordinarily be translerred. 
Tho wajibul-arz contemplates the existence 
of right over houses and house-sites and these 
rights are maintained but non-agriculiuiists will 
hold on such terms as they may agree upon with 
the malgozar. The site reverts to the roalguzar 
when it IS relinquished, and this only in the ab¬ 
sence of a special agreemeot to the contrary. In 
the Nagpur, Nimar and Bandara the site belongs 
to the malguzar. {\Jtttra, A. J. C.) Ramrao.v, 
Govindrao. 4 N. L. J. 65. 

-- Binding effect—Entry in — Value of~~ 

Custom. 

A person wishing to avoid the binding effect of 
a custom recorded in a wajib-ul-arz must show 
that the custom bas been modified by contractor 
otherwise. {Findlay, A. J. C.) Ajodhya Prasad 

*^aran. 53 , ^ 55Q 

Conatruction of Word a in. 

■Construction of words in. 

W • m ^ ^ 


S.C.U-A7, posses- 

ber„':,gi,::‘'fo trZie"rs‘‘w1.ich"b^^^ '""g" ^ righ. to inherit her'is^uo' coul 

merged and remained minAr b became sub* , not lohcrit. The provis'on that on the death cf 

12 years was upon re-appearanc^e'^ became owners of his share i 

aa -1 __ , , **PP^‘*fance to be treated i equal shares wac nrnhihi« ... _. 


The IVaJtb-ul-arz provided the rule of inheri- 
t.lnce and division (thereof) i„ this village is that 
on the death of a co-sharer his sons become 
owners of his share in equal shares and the 
daughter docs not get any share by inheritance, 
ft a co-sharer bas several wives, of whom 

several, then on 
the death of the co-sharer his share will be divid¬ 
ed equally among his sons. •’ Held, the only 
construction which can be pul on Ihe entry is that 
on the death oi an owner of the village do daugh¬ 
ter of his under any circumstances entitled to a 
Share m the property by right oi inheri¬ 
tance whether he had left sons or not. If a 

daughter had no right to inherit her issue could 


12 uf*^rc ...... .. ujr more tnan 

a, t'h n , ‘■e aPPe^ance to be treated 

villa e though it 
belonged to defis. before diluvioo. The land io dis- 

puie emerged some time between 1856 and laSO 

and was accordingly recoided as shamilat in 

partition in 1904- 

own^rahin hv' P'‘fs ' P'aim to exclusive 

since bv ° ‘‘“e ‘s invalid 

Sed\h,7the right Of thr’" P-prieiors had 

1 . 7 or the ownershiD in the 

submerged land belonging to a proprietor should 

proprietors !n 

L possession of the piff. is adverse 

to the de ts. according to the entry in the wajtb 
t arz . {Shadi Bal , J ) Ahmad u. Jam Khan.^ 

92 P. L. R. 1916 : 36 I. C. 200 : 

183 P. W. R. 1916. 


VI Ills snare 11 

equal shares was probably inserted to exclud 
any claim under a custom of primogeniture whtc 
IS not ao uncommon custom in Oudh. (Sfr Job 

Bdgc,) Balgouind V, Badriprasad. 

45 M. L J. 2s9 : 86 0 U. 217 : 45 A, 418 
38 C. L. J 302 : 33 H. L, T. 317 
(1993) H. W. N. 799 : 9 0. & A. L. R. 681 
10 0. L. J. 368 : 60 I.A. 196 :81 A I. J. 678 

1983 P. C. 70. (P. C 


—- 'Construction of words in^Record 

agreement between parties. 

A Waj^h Ul-arzz-prima facie, is to be construe 

® custom, but it is qni 

Clear that this presumption must give wav if ll 

language of tne documents Itself indicates th 

Whiu u "k ^ contrat 

While It may be the case that the word " iqrar 
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W.AJIB-UL'ARZ—Construction of Words in. 


wh'ch is oiten interpreted “ agreement ’» is an 
ambiguous wi fd. The words “so long as this 
Settlement lasts the following conditions shall be 
binding on us” clearly indicate that whatever 
usages were recorded in this document were 
recorded as usages of contract and not of custom. 
{Rafique and Piggolt, Jj.) Hari Singh v Har- 
BANS Lal. 1923 A. 488 (1). 


- Construction of words in—Ejectment 

—Right of Zamindar. 

A Wafih ul-arz of a village provided that ” If 
the pruprie»ors turn out, or eject or put out any 
of the inhabitants, that inhabitant will have the 
right to remove the materials” held that it was not 
open to the Zamindar to turn out an inhabitant 
from his house on village abadi without assign¬ 
ing sufficient cause A Zamindar who claims to 
turn Out his tenants arbitraiily must stri^'tly make 
out that right. [Grimwood, C. J.anci Banerjt, J.) 
Dina Singh v. l-ala Devichand. 

1923 All 263 (2). 

- Construction of words in—Custom or 

oonW'tct—Record prepared under directions of 
the Board of Revenue. 

A Wapb-ul arz prepared in 1868 in accordance 
with ttie directions ol the Board of Revenue to 
prepare a record of “custom and usage preval 
ent in an estate” contained a paragraph headed 
Zikr-Haqi-Shufa. On a question arising as to 
the interpretation of the wajib-ul-arz in a pre- 
empiion case. Held, that the wajib ul-arz was 
only a rec jrd of custom and not of contract 
(Rafiq and Lindsay, JJ.) Sital Prasad v. 
Mahabir Singh, 2o A. L J. 954 : 

L, B 4 All. (Civ) 17 : 1922 All. 537. 


Construction of words in — Parjote—Lia¬ 
bility to pay, 

Where the wa\io-ul arz of a village recorded 
that every shopkeeper in the village was liable 
to pay Pa jote at a certain rate. Held, that the 
entry in the wajib-ul-arz pointed to the fact that 
the payment was based not on cusiora but on 

agreement and that being rent pavable in kind 
Cuuld not be recovered by su't. (Knox, C. J. 
Tudball and Rafique, JJ,) Muhammad ^aiya- 

ZALI khan BEHARI. i 

45 I. C. 329 : 15 A. L. J. 873. (F.B.) 


Construotton of words in. 


Court cannot give a siramed meaning to an 
entry io clear woids in a wajib-ul-arz. {Richards, 
c J and Rafique, J.) Brij NaRAIN 

Dhari Rai. 

■ p T very 

genera/word and includes all classes vi tran^fe^s 
fnd the decision should not depend upon the 

IndTJdMl. J.> Aq "liTt TiU 

38 All. 361 : 35 I. C. 210 : 14 A. L. J. %‘ki. 

of words in They. 

'-JZ:^ Parcha lasdig oi 1881-82 there was an 

en rv that ,he occupancy tenants who were real 

‘S k f wrd“-r;'-£ 

inciidj .h.,, 

Bahadoor V. Ram Singh. 


j WAJIB-UL-ABZ—Construction of Words in. 

I - Construction of words in—Nzzdiki Bhat. 

j etc,, meaning of. 

I Nazdiki Bhai \n thQ wajib-ul-arz of Mouza 
Bhawan, Tabsil Sirsa, Hissar District, taken in 
connection with succession to occupancy rights, 
should be takeri to include only descendants of 
the first occupier of the land, ijrhtistone /.) 
Sahib Ditta v Khanda. 39 P. W. E. 19)3 ; 

19 I. C. 243 : 70 P. L. R, ISls! 

- Construction of words jm—M aveshi — 

Meaning of—Grazing rights over shamilat land. 

Where a wajib-itl arz confers grazing rights on 
non-occupancy tenants and other non proprietary 
residents over shamilat land, that the word 
•Maveshi’ means only cattle used for agricultural 
purposes and not shetp and goats kert for trad¬ 
ing purposes. [RatHgan, Jg Hansraj v. 
Narainchand 86 P E. 1911 • 

13 I. C. 716 : 229 P. W. R. 1911* 

- Construction of words in—Drug District. 

Where the wajb-ul-urz of the Drug District 
did not mention the right over buildings existing 
prior to the grant of proprietary rights to the 
Malguzar in 1865 but before proprietary lights 
were granted to the Malguzar in Drug, there 
were valuable houses belonging to the non- 
agriculiurists, whose rights over the sites on 
which these bou-es stood, bad never been 
questioned, held these rights were not in the 
nature of a mere license. Jhttra, A,JC) Raru 
Prasad v. Gain Singh. 4 N. L J, 186. 

- Construction of words in—Rights of— 

Lambardar. 

Where a waJib-uLarz, while recognising the 
general power and responsibility of the Lam- 
baidar to create tenancies provided that in letting 
waste lands he should consult the wishes of his 
CO shaiers ; Hel^, that this clause will not avail 
a co-shaier lor the purpose of avoiding any lease 
of wasteland which may have been created by 
his representative the lambardar, without con¬ 
sulting him. Held further that his remedy, if 
any, lies in action against the Lambardar for 
damages, for his removal from office or by 
claiming partition. [Stanyon, A. J. C.) Poonam- 
chand V. Nandlal. 4a x. c. 72. 

- Construction of words in — Qarib — Mean¬ 
ing of, 

\A here in the wajib-ul-arz the provision 
governing inheritance in a family contained the 
wo'd * qarib”, H^ld in the absence of words of 
limitation, the lerm must be taken in its widest 
sense as meaning ** nearest in degree,” (Lyle. 

A. J C.) Niamat Ali V. AsHiQ Ali. 

9 0. L. J 127 ; 1922 Oadh 96. 

- Construction of wordsiu — Oudh—Rae 

Bareli. 

The statements in Cls. (1) and (9) of the wajib- 
ul-arz of Rae Bareii are nothing more than a 
description of the conditions and custonrs obtain¬ 
ing in the town prior to annexation. They cannot 
be treated as a declaration that the proptietary 
rights in the town area had been restored by the 
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'WAJIB'UL'ABZ-'CoDitraetiOD of Word! is. 

British Government. {Lindsay, J. C, and Wazir, 
Hasan, A. J. C.) The Secretary op State 
FOR India in Council v. Muhammad Quasim. 

a 0 L. J. 160 :24 0. C. 77 : 
61 I. C. 871 ; 3 U.P. L. B. (J.C.i 19. 

- Construction of words in—Same words. 

Unless there are strong reasons to the contrary, 
if the same word is used in several places in a 
wajih'ul arz u should be construed in the same 
sense. If the whole document is loosely and 
carelessly worded, it has to be interpreted by tak« 
ing it as a whole and seen what on a natural 
construction it means to lay down. {Daniels and 
Lyle, A. J. Ci.) Kesri Kumar v. Ram Rani. 

63 I C. 73d : 6 O. L. J.43I. 

- Construction of words in — *' Malik 

Ka mila.'* 

Wnere a Hindu widow without a son is said to 
be Mulik Kamila, it means she is an “ absolute 
owner." {Stuart, A, J. C.) Thakurdin Singh v. 
Bhagwant KuaR. 33 I C, 7^4 : 

2 0. L. J. 629. 

- Construction of words in — *Farar’ mean- 

ing of. 

The word 'Farar' coold not apply to a man 
who left the village openly, and not in a clan¬ 
destine or irregular manner, in order to take up 
his residence in an adjoining village but it 
applies t) an absconder or a deserter. 2 O C. 281 
at p. 283 Ref. {Stuart, A. J. C.) Gauri Shankar 
Singh ». Bhagwan Din. 

33 I. C. 337 : 2 0. L. J. 486. 

- Construction of words in — Viran. 

The term " Viran " used in a wijib’Ul-arm-, 
means deserted or desolaie and not dilapidated.; 
and where a tenant dies without an heir, his 
house ii “ knali Shuda and Viran " within the 
meaning of the wafib-uharz and the talukdar 
would be entitled to take possession thereof 
{Evans, J, C.) Narotamdoss v. Raja Mahomed. 

12 1. C. 776: 14 0. C. 281. 


Custom of Fre-emption, 

■■ ••'Custom of pre-emption — Evidentiary 
value. 

A wajtb-ul art containing statemenis as to pre¬ 
emption whicli are not in contravention of 
Hindu, Mahomedan or any other system of law, 
is a rtl able evidence of a custom of pre-emption 
and the wujib-ul-an need not be corrobjraied by 
other evidence of instances of that custom, though 
it is open to rebuttal by contrary evidence, (oir 
John Edge.) Digambar Singh v. Ahmad Saved 
Khan 3? All. 129 : 42 1. A. 10 : 13 A L. J. 236 : 

19 C. W. N. 393 : 17 M. L. T. l93 : 2 L. W. 3o3 : 

21 C. L. J 237 : 17 Bom, L. B 893 ; 

11915) K, W. N. 681 : 26 I. C. 34 : 

28 M. L. J. 656 (P C.) 


Custom of pre-emption—Rebuttal 
There was aa entry in the wu,ib-ul-arM of a 
village about the ex-stence o( a right of pre-emp- 
lon; evidence was let in that 50 years previously 

only one proprietor in ihe village, Helti 
this did no rebut the presumption of correctness, 
as the right of pre-empiion might have grown up 


t WAJIB'UL-ABZ —Cuitom of pre-emption. 

in the period of SO years. (Lindsay and Sula.man 
JJ.) Ram Das Rai v. Sheikh Abdul Ghafoor. 

1934 A. 146. 

- Custom of pre-emption—Classes of tre- 

emptors. ^ 

Where the wa;t6-af .ar 2 of a village provided 
that io case of a transfer of property, the right to 
claim preemption would be “first to wan son ek 
jaddiqaribi, then to hissedar of .he and 
then to co-sharers m the village,” held, that 
the right of pre-emption arose only where theie 
was sale to a stranger and that the clause does 
not apply to a sale between the classes inter se. 
{Tudbaii and Sulaiman, JJ.) Mathura Singh t> 
Ram Lal Singh. 64 I. c. 486 : 19 A. L. J. 908‘ 

I 

- —Custom of pre-emption. 

Where a statement was made in the wajib-ul- 
arz that when a co-sharer wishes to sell or mort¬ 
gage, he should first offer his share to his nearer 
co-sharer and in case of his refusal to any other 
co-sharer in the village and if they refuse then 
he may sell to a stranger. Held^ that the subsequ¬ 
ent statement that in case of a sale to a stranger 
a willing co-sharer may pre-empt does not affect 
the itaiement of the rights of the co-sharers inter 
se. {fudballaad Raftque, JJ,) Jaipal Rai v. 
Sahdeo Rai. 55 I. C. 36 : 18 A. t. J. 99. 

- ■ ' Custom of pre-emption. 

Where in the wajib-ul-arz a right of pre-enap- 
lion is given to a co“Sharer in the Xemindari in 
case of sale by another co-sharer of his right and 
there is a distinct statement that the owners of the 
miscellaneous plots have a right to sell iheir pro¬ 
perty without the permission of the Zamindar, 
held, such owners are not bound by the custom ol 
pre emption. {Tudball and Rafique, J J,) BisHAM- 
bar Nath Singh v. Basant Lal. 65 I. C. 31. 

- Custom of pre-empiion — Entry in— 

Custom, proof of, 

Mere entry in the . wajib-ul arr. providing 
that every co-sharer must offer his property to 
other co-sharers it he would desire to sell, does 
not sufficiently establish acustom of pre-emption, 
{Richards, C J. and Rafique, J.) SuNDBR SiNGH 
v. jAisiHi Rai. 50 I. C. 80. 

-- Custom of pre-emption. 

An extract from wajib-uLatt recording a cus¬ 
tom ot pre-emption is prima fade evidence of the 
existence of the custom and as pointed out by the 
Privy Council in 37 All. 129, it is unnecessary for 
the piff. to give instances in support of the entry. 
But the delt. in such a case is entitled to give 
evidence to show that no custom of pre-emption 
exists, {Richards, C,J. and Banerjte, J.) Kallo 
V. Kallu mngh. 43 I Q 354 

“ Custom of preemption—Construction of. 

Ihe wajib ul-ars ran as follows Whenever 
a co-sharer wishes to make an absolute sale of his 

share, or mortgage by conditional sale, he must 

offer II to the other co-sharers. In the circoin- 
siances. pre-emption did not apply to cases of ex- 

wan biNQH V . Rajwanta Kumar. ss I. c. 167. 
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WAJIB-UL-ABZ—Cnitom of pre-emption. 

Cusioftt of presentption — EvtdtHiiary 

value of. 

A wajib-uharz is merely evidence: it is not 
conclusive of a custom of pre-emption. 

CJ. and Tudball. J.) Bechu Singh v. Lachmi 
Narayan Singh. 15 I. C. 64. 

Custom of Besumption. 

Custom of resumption—Grove denuded 


'^f trees. 

Where the terms of a wajib-ul-arz treated one 
grove on a different touting from others at>d laid 
down that when it would be denuded of trees the 
landlord should bring it under cultivaMon and 
that the tenant had no right to plant a grove or 
other scattered trees, held, the character of the 
land as grove was not lost by planting new trees. 
{Piggott and Kanhaiya Lai, JJ.) Chukhey Lal 
V. Beuaui Lal. 2 U.F.L.R. (All.) 222: 

60 1. C. 116 : 18 A. h. J. 820. 

‘Custom of resumption — Bntrv, value of. 


— ^ * • 
Where the wajib-ul-arz U not a wajib ul arz 

prepared to ascertain custom or practice after 
due enquiry and it was merely the statement of 
a landlord in his own favour as that of an intere¬ 
sted party an entry in the wajib ul arz showing a 
muah to be resumable is no proof of the fact that 
Ihe muafi is resumable. [Baillie. S.M.) Nisarul 

Rahman v. Tikam Das. 

26 1. C. 860 (1); 1 0. L. J. 680. 

Bvideotiarj Value. 

-_ Evidentiary value of^Not conclusive but 

important piece of evidence* 

Entries m the khewat register of a village and 
the wajib’Ul'arz are evidence of facts stated 
therein and their importance may vary with cir¬ 
cumstances. They are not by themselves conclu¬ 
sive evidence of the facts recorded. It may turn 
out that they are in accord with the general bulk 
of the evidence in the case they may supply gaps 
in it* and theylmay, in sho'’t, form a not unimpor¬ 
tant' part of the testimony in the case. T^®^ 
should not however be given any greater weight. 

137 : 
896 : 
306 : 

'38 M. L. J. S21 (P.C ). 

Evidentiary value of ~ Title — Presump - 


WAJIB-UL-AEZ—Evidentiary value of. 

rights and customs. But statements which merely 
narrate traditions and purport to give the history 
of devolution in certain larailies, not even ol the 
narrators stand in no be«ter position man any 
other tradition. {Mr. Ameer An.} MuktUza 
Husain Khan v. M <ham.mad Yasin Khan. 

38 All. 862 : 43 I. A. 269 : 20 M. L. T. 362 , 
14 A. L. J. 1083 : 18 Bom. L B. 884 
(1916 2 M W. N. 655 : 2o C. L. J. 1 : i9 0. C 290 
1 Fat. L. W. 122 : 21 C. W U. 4l0 : 4 0 L. j. 8 
4 L. W. 638 : 36 I. C. 299: 31 M L.J. 804 tF.C.), 

- Evidentiary value of — Proprietury right, 

Tne wajib-til arz is cogent evidence of the right 
as they obtained when jt was maae, ot those 
holding proprietary or other rights within the 
particular mauza. (Srr John Edgc.)FATEH ChaNd 
V* Kishan Ku.swar. 34 All. 679 ; 89 I. A. 247* 

16 C. W. N. 1033 ; 12 M. L. T.' 413 *: 
(1913) M. W. N. 10«8: 10 A. L. J. 335 • 
14 Bom. L. B. 1090 : 17 C. L. J. 1 ; 
16 I. C. 67 : 23 M.L.J. 330 (F.C.). 


Evidentiary value of — Rebuttal. 


fhe wajib-ul ar% is strong primafacte evidence 
of custom and in order to overturn the presump¬ 
tion IQ Its favour, there musi be strong evidence 
lor satisfying the Court that in fact the wajtb-ul- 
arz could not reasonably be treated as evidence 
of custom. {Lindsay and Kanhaiya Lal, JJ) 
Sher Muhammad Khan v. Parbhu Lal. 

21 A. L. J. 801 : 46 All. 47 ; 1924 All. 274. 

•-Evidentiary value of. 



tion. 


Though an entry as to title in a 
Record of Rights does not create ^ 

__ Evidentiary value of—Record of tradi- 

is a village administration 
oane“ prepared by a village official, m which are 
^ecord^dthe statements of persons possessing 

interests in the village relative to the ex.stmg 
rights and customs, As such they are of con 
siderable value in the determination of such 


An entry in a wajib-ul-arz is prima facie evid- 
6Qce of the existence of a custom unless there is 
anything in tne wajib-ul-arz i.sclf which contra¬ 
dicts the idea of such an existence or iheieis 
other evidence to the contrary or such custom is 
unreasonable or unenforceaole, the presumption 
would be that such a custom exists. {Lindsay and 
Hulaiman, JJ.) Gayan Singh v. Babu Lal. 

21 A L. J. 822 : L. B. 4 A. 557 : 
9 0. A A. L. B. 1019 ; 1924 All. 86. 

■Evidentiary value of —Haq chaharun_ 

Halat debi —Effect v/. 

The wajib-ul-arz of 1866 recorded a custom of 
a right to/fug chaharun or i share of the sale 
proceeds ol a house to the Zemindar. But a docu- 
ment calledprepared ifi 1^85 did not 
mention the existence or non-existence of the 
custom. Held, ihe latter did not abrogate the 
custom.established in the wajtb-ul arz \,Lindsay 
and Kanhaiya Lal, JJ.) Bbchai t>. Badri Nara¬ 
yan. 63 I. C. 293 : 19 A. L. J, 719. 

Evidentiary value of —Parjote. 


A statement in a wajib ul arz made by a 
Zemindar is not a statement narrating a tradition 
but it is a statement bv a person possessing an 
interest and an existing right in a village, and is 
prima facie evidence that he is entitled to the 
right recorded therein. A wajib ul atz recorded 
that for every shop, the occupier would have to 
pay 12 raaunds of cotton seed or their value and 
this payment was called parjote or ground rent. 
Held,th 2 d the payment was realizable as being 
rent payable in kind under the terms of the 
wajib ul arz. The use of the woid parjote in the 
wajtb-ul-afz showed that the payment contem- 
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WAJIB-UL-ARZ— Evidentiary value of. 

plated was based upon an agreement and not 
upon custom. [Knox, Tudboll iind Rafique, 

JJA WuttAVfMAD Faivaz Ali Khan V. Rfhari. 
40 A. 66 ; 46 I. C. 329 : 15 A.L.J. 873 (F.B ). 

—-- ‘Evidentiary value of—Custom — Whether 

i ustom—A mbtguous entry therein. 

The r< cord in wajib ul-arz i.s not .custom, but a 
n»erc record ol it: and if its language is ambi¬ 
guous It may by itself not siifbce to prove the 
custom or any particular incident thereof. [Rich' 
> 2 rds,C J.and Tudball, J.) Ifhangir v . Amir 
^inoh. 23 I. C, 245: 12 A. L. J. 19 

- Evidentiary value of—Custom. 

A ivajib-ui-ayL is only evidence of a custom 
aiid oiien varies in its weight as evidence 
[Richards. C.J. and Tudball, J.) Ahmad Saved 
Khan v . Digambar Singh. 16 I C. 361 

- Evidentiary value 

is only a piece of cvidetice to be 
considered while enquiring into a custom alleged 
[Ricfunds, C.J. and Tudball, J.) M-»\vasi v. Mul 
CHAND. 34 A. 434 : 14 I. C. 278: 9 A. L. J. 6<0. 

- Evidentiary value of . 

The Court ought to hold that certain custom 
prevailed upon ihe unrebnlted evidence of the 
wajib-ul-arT. [Richards, C. J. and Tudball, J.] 
Hl kam Si gh Thakur Das. 

12 I. C. 738: 8 A. L. J. 1136 

- Evidentiary value of — Riwaj-i'am. 

A wajih‘ul ar: being part of a Revenue record 
is oi grea er authority than a tiivaj-i-am winch 
is of general application and is not drawn up in 
respect of individual villages. [Lc Rossi^nol and 
Campbell, JJ.) Gurbakhsh Singh v. Mt Par- 
TAPo. 2 Lab, 346; 1922 Lab. 234. 


- Evidentiary value of — Entries^incor- 

rectness. 

There is a presumplion as to the correctness of 
entries in a xvajib ul arz but though such entries 
are evidence, the presumption as to their correct¬ 
ness is rebuttable. (Broadway and Bevan 
Pelman, JJ.)Gvlkm Muham.mad v. Guahar Bibi 

64 I. C. 419 : 18 T>. W. B. 1920. 


- Evidentiary value of — Entry — Pre- 

sumption. 

Entries in a wujih-ul-arz are presumed to be 
correct in the absence of any real prool t d the 
contrary. [Scoit-t^mHh and Jo^es, JJ ) Sultan r 
Ghulla. 68 P. W. R. 1917 : 41 I. C. 283 : 

139 P. L R. 1917, 


-Evidentiary Value of — Whether ca 

override the piovision of a statute. 

An entry in a wajib-ul arz cniimeraiiDg (h 
persons who arc to succeed, if it does not cxpressl 
exclude collaterals, cannot have the eUect c 

excluding them because they arc not mentione 

therein. It cannot override the statutory law as t 
succession, \Shadi Lai, ) ) Walayat B^gam t 
Sheh Ali Shah. 391. C 232 . 19 P R 19n 


- Evidentiary value n/— Custom— Sub¬ 
sequent settlement. 

A wajib ul atz holds good only for a particular 
settlement. A recital in an old wajib-ul~arz :ind 


j 


WAJIB-UL-ABZ—Evidentiary va lae of, 

unsupported by any instances carries little weight 
especially when it professes to apply to all pe pie 
e. g., Hindus, Muhammadans and Christians etc* 
a curious custom. [Kensington and Chevies jJ ) 
Muhammad Ulam v Hari Lal. 7 P. W r 1914 . 

21 I. C. 944,: 16 P. L. R. 1914 “. 

- Evidentiary value of- Conflicting entries 

— p! esuniption 

Where there are conflicting entries in the 
wajib-ul-arz neither of which is based on known 
instances, the presumption is in fa our of the 
entry wbich least conflicts with general custom 

[Kensington and Beadon, JJ.) Taj Mahombd v 
Islam. 95 P. R 1913- 343 P. I. B I9i3 .* 

2l I. C. 681: 230 P, W. E. lois' 

- Evidentiary value of. 

A wajih'uharz is a mere record of custom and 
it dues not create a right. [Miitra, A, J. C.) Sita- 
Ram V. Rakalu. 54 J, c. 177 . 

- Evideniiafy value — Circumstances, 

Tlie weight due to a wajib-ul-arz may be very 
slight or may be considerable according to the 
circumstances of the case. and Wazir 

Hassati, A J,C.) Balbhadar Prasad i-. Napa^an. 

9 0. L. J. 618 ; 1923 Oadh 102. 

- Evidentiary value of—Presumption — 

Record of custom, 

1 he presumption in the case of wajib ul-arz 
is that ihe entn#*s therein are a record of custom 
[Kanhatya Lal ana Daniels, A. J. Cs.) Sitaram 
V, Banyad Ali Khan. 63 1. C. 630 : 

8 0. L. J. 331.' 

- -Evidentiary value of—Custom of tari- 

ance with taw — Corrobo'ation — Necessity for. 

In a general wajib-ul-atz is admissible to 
prove a custom set out thcicin and suits based on 
custom nja\ be decreed on the strength ot the 
enines made thciein ; where those entries indi¬ 
cate Ihe existence of a well establi^hcd custom 
rafher than connote the views of individuals as to 
Ihe proposed pr.ic'ice. When the custom is s.art- 
ipgly at varia' Ce with the law a Court can look 
lor substantial Conoboration. (A'liri/iufyd 
J. C.) Tjka V. Mussammat Ram Kder. 

7 0. L. J. 234 : 66 I. C. 696 : 23 0, C. 106. 

— -- Evidentiary value of. 

Athough a lenant may be bound by an entry in 
the ivajib-ul-arz which was made in his absence 
such entry is not necess.arily conclusive proof 
against the tenant. [Ashworth, .4. J. C.) MbSAM- 
MAT Hamid Fatima v. Hhola 

62 I C. 869 : 6 0. L. J. 349. 

- Evidentiary value of. 

A ivajib-ul-arz un 8 uppo»ttd bv other evidence 
may be sufficient to establish a family cu'^lom. If 
the lower Appellate Court has reiccted a wajib- 
ul-arz under :rn erioneous view ol the law. ii is 
open to Ihe High C uirt to interfere in second 
appeal. 4 O L. | 60 Cons. [Daniels. A. J.C.) 
Bom Ram. r. Mknda. 91 0 . C 8S4 : 

49 I. C. 514: 6 O L. J. 164! 

-^- Evidentiary xuilue of. 

It is not correct to l.iv down that a utd;- 6 -u/ arz 
contains exclusively statements relating to custom 
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WAJIB -UI'AEZ—Evidentiary value of, 

and if would not afford any evidence of a custom 
excluding pre-emption, except where there is 
clear entry therem to that effect. {Lindsay J C.) 
JAswANT Singh v. Raja Singh. 20 o. C. 226 • 

42 I. C- 21 : 4 0. t. J. 662* 

—-- Evidentiary value of—Entry attested 

only by Asamis—A^o/ suifUienf. 

An entry in wajib-ul-atM that a land is held rent 
free by local custom, is not established if it is 
attested by the Asamis and not bv Moafidars. 
{Holms^J. M.) Ganesh Prasad v. Sheo Dayal. 

30 I. C. 392: 2 0 L. J. 370. 


- Evidentiary value of — Entries in — 

La*^dloed and Muafidar, 

Where entries in a wajib^uharz have been 
attested by the landlord alone and n^^t by the 
Muafidar they arc irrel vant and therefore are 
not binding on the latter. [Tweedy, S. M. and 
Holms, J M,) Raushan Zaman Khan v. Rama 
Nandmisra. 28 I. C. 229 : 2 0. L. J. 121. 

Family Custom. 

■- Family custom — Mere opinions and 

wishes. 

A Wajib-al arz cODtaining mere wishes and 
opinions of the parties does not establish a custom 
at variance with personal law of the parties. 
[Siuari and Kanhaiya Lai, A J. Cs.| Muhammad 
Ali Kban V. Gazanfar Ali Khan- 

60 X. C. 147 : 7 0. L. J. 474. 

Family custom~^Construction. 


A wajib-ul-atM regulated the succession of 
Hindu widows providing that if one-onlv. of the 
widows has sons the others should be life-tenan»s 
only, without pow’cr of transfer and if all are 
•onless, all should take equal shares absolutely. 
Held, that it recorded a custom of life-estate for a 
sonlets Hindu widow. [Lyle, A. 7. C.) Ban^^i 
Dmar V. Sita Ram. M I* C- S07. 

Family custom—Entry tn unsupported. 


by actual instances—Value of. 

Unless it can be proved that effect was given to 
a cuitr>m by which a childless widow used to 
get a full estate in t‘ e prore* ty of her husband, the 
record of the custom in a “wajib-ul-arz” will have 

no value. {Kanhaiya Lai, J C) -2* 

Sarabjit. 63 1. C. 740 : 6 0. L. J. 617. 

_ Family custom—Entries in—Value of. 

The value of a wajib-uTarz as evidence of a 
custom depends upon the circumstances under 
which the entrv with regards to the ensjom came 
to be recordf d in it. \Kanhaisa Lol and Daniels, 

A. J. Cs.) ^;82o76 0 Trios. 

_ faftiih custom-Entry in weight o f, ^ 

__ Family custom—Entry in—Value of. 

An entry in a wajib ul-arz signed and verified 
bv the parHes to the effect that - a sonless^w.dow 
succeeds to her husband’s esta'e and.has no 

c D— VOL. IV 139 


WAJIB-UL-ARZ—Uiscellaoeons. 

power to alienate and on her death the share dis¬ 
solves on husband’s heirs ” records and proves a 
family custom which while giving the widow 
only life-estate confers on her absolute power of 
alienat'on. The interpretation of one wajib’ul- 
ars does not govern another. [Stuart^ A J.C) 
Musammat PuNNi V. Chet Ram. 

24 I. C. 640 : 1 0. I. J. 319 

-;- Familv custom—Other villages than the 

one in dispute—"Family custom '— 'Family'^lf 
includes clan. 

The word ‘ family ’ as used in the expression 
family custom ’ is not wide enough to include a 
clan and the wa$ib-ul arz of other villages than 
the one in dispute is inadmissible to prove (he 
family custom ” setup, even though the owners 

of ti.ose villages belong to the same clan as the 

owner of the v llage in dispute. {Lindsay, A.J.C \ 
Lalman V. Nand Lal. '' 

20 I. C. 894 : 17 0. C 1 

« 

Groves. 


Groves—Rights of proprietor. 


A wajib-ul-arz provided that at the time of sale 
the propMctor of the land receives i of the sale 
price in vi.tue of bis proprietary rights and also 
that any grove holder in possession under this 
custom could fell any tree and appropriate the 
timber to his own use. Held where the grove 
holder did not fell the trees, remove the timber 
and sell the same for their own profit, but they 
sold the trees as they stood and the vendee cut 
them down, the proprietor was entitled to 4 
price. {Piggoit, J.) Krishna Datt Dube v. Bru 
Lal. 1923 All. 269. 

Groves — Diluvion, 


Wheie a wajib ul arz provided 'where a grove 
is denuded of trees the grove-holder will have 
preferential right to cultivated. In future no 
person will be entitled to plant new trees without 
the permission ol the pattidars. Held, that this 
clause was a general one and meant t h»t if a grove 
holder wanted to plant new trees, he must get the 
permission of the Zeminder. even for replacing 
t'ee^cut down. A wajib ul-arz is part of th* 
Record of Rights and the entries in it must be 
deemed to be correct till the contrary is proved. 
[Bancfjee, J.) Ishar Din v. Mumtaz Hussein 
Khan. 39 I. C. 974. 

{Groves— Construction— Landlord and 


Tenant — "Malik"—Right to transfer. 

A wajib-ul-arz provided that persons who 
plant a grove with the consent of the Zemin¬ 
dars of it, are to have the rights of a malik. Held. 
such persons have an interest in^he grove vhioh 
they are entitled to transfer. {Richards, C. 7. and 
Tudball, J.) Muhammad Yasin v. Ilahi Bak<^h 
84 All. 645 ; 16 I. C. 466 : 10 A. I. J. 78.* 

UisoelUneous. 


- Provision regarding refuse in the village. 

As non-proplietors plff. dwell in the village on 
suflerance on sites which are the property of the 
proprietary body, the condition as to reluse in 
XhQwajib-ul-afM was birdii g on them and was 
not ii equitable. Payment of 0«o/a towards the 
upkeep of extra sweepers alter the entries in th% 

• » 4 
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WAJIB'UL'ABZ^Uiaeellaneoas. 

wajib'Uharg were made, does not affect the right 
of proprietors. {Shah Dirt and Lc Rossigttol, JJ ) 
Karim Baksh v. Altaf Ali. 88 P. E. 1915 : 

31 I. C. 469 : 180 F. W. B 915. 

. - Suit for corroction of New wajib-ul-arz 

omitting right entered under the old one—Effect - 
Kolwar recorded as sub-tenant tn iVajib-ul-arz — 
Claim for fiossession. 

At ihe last settlement the settlement officer de¬ 
cided that one Kotwar sufficed for the village. Of 
(he two Kotwars one was retained by lot and the 
other discnissed. The latter was however to retain 
possession of the field under bis cultivation as 
sub-tenant of the retained Kotwar, paying him the 
assessed rental as embodied in the settlement re¬ 
cord and waj'b-ul-arz. At the current settlement 
the entire village service holding was recorded 
in the sole name of Kotwar's son and the new 
wajib-ul-arz omitted the clause as to the sub-ten 
ancy. On ejectment the sub-tenant sued for rein¬ 
statement in possession and correcti )n of the new 
wajib ul-arz. Held, a right of sub-tenanev was 
created in favour of Kotwar whose services were 
dispensed with and he is entitled to remain in 
possessi m of the field in his cultivation and the 
new wajib-uI-arz should be modified by insertion 
of an entry that the sub-tenancy enjoyed bv hi n 
until ejeefment will enure for his lifetime only. 
{Drake Brockman^ J, C.) Jhiblia v. D<wlatia. 

1922 Nag. 158. 

- 'Customary dues—‘Zemindar—Exclusion 

of right to, by contract. 

k wajtb’Ul-arz prepared in respect of a ^emin- 
dari. recognised certain cus*omary dues payable 
to the Zenindar. Tne Zemindar alienated a 
portion ot the Zemindari agreeing to make no 
demand for anything but the assessed revenue 
and cesses payable to him as superior proprietor. 
Held, that he must be deemed to have given up 
his rights to receive the dues qua Zemindar and 
the wajib-ul-arz could not override his express 
contract. {Stanyon, A. J. C.) Sakharamv. Sona 
Bafu. 61 I. c. 8. 

■ —‘Custom wider than, if can be Proved. 

A custom wider than what might be inferred 
fro'O the terms of tne Village ivattb-ul-arz can 
be proved. {Piggolt, J. C.) KuNJ Hehari v. 
Rameshwar. 20 I. C. 40. 

WAKF 

See Mah. Law —Wakf. 

WANT OF JURISDICTION. 

See JURISOICTIO.M. 

WAR. 

See (1) Alien enemy. 

(2) Contract Act, S. 56. 

WARD. 

See Guardian and Ward. 

WARRANTY. 

Il) Contract Act, S. 114. 

(2. T. P Act S. 55. 

WASTE LAND RULES (1876). 

- Prior unregistered mortgage^ Second 

mortgage for the same sum khalsa subsequent 
mortgage—Priority . 


WIDOW. 

An unregistered mortgage was executed by 
Deft, No. 1 of a field for the premium for a per¬ 
petual lease of that field in favour of the plff. who 
was then the izaradar of the village. Later on, 
he executed a registered mortgage to secure the 
same amount. Owing to the expiry of the mort¬ 
gagee itaradar's lease the village was made 
^Aa/saandthe fsaradar appointed its patel. So 
the mortgagor was recorded occupant of the land 
and he mortgaged it to Deft. N >. 2. Held, that 
the mortgagor's tenancy created by the piff. did 
not deterinine on the exp’ry of izara. but con¬ 
tinued on tht village becoming khalsa, and so 
priority should be given tn tbe plff.'s mortgage 
over that of Deft. No. 2. {Hittra, A. J.C ) Jaman 
Das V. Paiku. 26 I. C. 715 : 10 N. L. R. 170. 

WASTE LANDS ACT (XXI.I OF 1863). 

-Ss 7 and 18— Scope of — Waste lands— 

Sale of^ by Government — Jnsufiicienl and mislead* 
ing notification—to recover property —Lfmi- 
tation. 

The procedure prescribed by the Waste Lands 
Act .P'63), is not confined to waste land-* held by 
the Government and applies to the sale of or 
dealing with lands to which the Government 
could not show any title. S. 18 which prescribes 
a special period of limitation for tbe making of 
claims is applicable only to pr.^ceedlngs before 
the special Court to be constituted under the Act. 
Ihe Act in question makes a great invatioo 
on private rights and those pleading it 
in bar of a claim must bring the matter 
strictly within its provisions. An advertise¬ 
ment of a proposed sale incorrectly stating tbe 
name of the parganna in which the lands are 
situate is misleading and insufficiert. A suit for 
recovery of possession of the property so sold 
migat be brought in t''e ordinary Courts within 
the ordinary period of limitation. (Lord Dunedin.) 
Secretary of State v. Radha Kishorb 
MaNIKYA. 44 Cftl. 328 : 43 1. A 303 : 

(19171 M. W. N. 25 : U A. L. J. 1205 : 
18 Bom, L. R. 1027 : 21 C. W. N 291 : 

5L. W. 570 :38 I. C. 379: 
25 C. L. J. 425 iP. C.). 

WATER. 

See (1) Easement, 

•2) Easements Act. 

(3) Ferry. 

(4) Riparian Rights. 

WATER COURSE 
See Riparian Rights. 

WATER RATE OF CESS. 

See Madras Irrigation Csss Act. 

WAY. 

See Right of Way. 

WELL. 

See (I) Co-SHARBR. 

(2) Hindu Law—Partition. 

WIDOW 

See Hindu Law— 

(II Alienation. 

(2 ) Reversioner. 

(3) Succession. 

(4) Widow. 
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17IFE. 

See (1) Husband and Wife. 

(2 ) Restitution of Conjugal Rights. 

WILD ANIMALS. 

See Animals. 

WILL. 

Accumulation. 

Admini<:trator. 

Attestation. 

Bequest. 

Cod'cil 

Consfuction. 

Essentials. 

Executor. 

Formalities. 

XeK^cy. 

Oral will. 

Power, 

Probate. 

Proof of. 

Bevocation. 

Testamentary capacity. 

Trost 
Validity of. 

Accumulation. 

- —Accumulation—Religious dedication. 

Where a Will stated that the revenues and 
Tents of certain properties were to be applied in 
a certain naanner, with a direction for accunia- 
lalion ot surplus income, and then continued 
that “out of the income of such funds” the she 
bait shall have power to celebrate religious 
ceremonies held that the words “such funds” 
included the added accumulations, that the ac 
cumulations became part of the corpus and were 
subiect to the charitable trust creaied bv the Will. 
{Lord Buckmaster.) Gnanendranath Das v. 

surendranath Das. 

34 C. W. N. 1026 * (1920» M. W. N 650 : 
61 I. C. 323 : 28 M. L. T- 453 (P. C.) 

_ Accumulaiion—Direction to pay to per¬ 
son named, if void _ 

A direction that no payments are to be made 
except to the persons mentioned was not a direc- 
tion to accumulate and 

_ .Accumulation—Creation of fund. 

A Will provided that the balance after making 

a luuu nfiiiVed for some purposes 

“ dtet-au^ce .o tHe • tun.; 

Ran.csam, J) SeERANGATH- 
-- o.'vA,TH.u«aA Muoau^^.^^ ^ 

63 I. C. 104 : 13 L. W. 392 . 

** 40 M. L. J. 632. 

Administrator. 

■Administrator-Title of-Grant of let- 


WILL—Bequest. 

executor is different as he gets his title from the 
will and probate is only evidence of the title. 
{Lord Parkar.) SooNA Mayna Kena Roona 
MEYAPPA ChetTY V. SOONA Navena Supppa- 
MANIAM CheTTY, 43 f. A. 113 

20 C. W. N. 833 : (1916' 1 M. W*. n! 465 
18 Bom. L. B. 642 : 35 I. C. 323 
114 L. T. 1002 : 85 L. J. P. C. 179 

(1916) 1 A. C. 603 (P. C.) 

Attestation. 

- Attestation-Validity. 

The requirements of law are satisfied if the 
Sub-Registrar and the person who identified tbe 
testator put their signatures after the execution 
of the bill but in the presence of the testator 
{Dasand Kulwant Sahay, JJ.i Rajendra LaL 
Bhatta Charji V . Menoka Debl 

1 Pat. L. B. 267. 

Bequest. 

—;- Bequest —General and specific—Devise of 

entire estate to one and devise of Particular 
village to another. 

When there is a devise by tbe testatrix of her 
whole estate to one person subiect to conditions 
and a devise of a particular village to another to 
be “sole owner and possessor,” the latier devise 

IS an absolute one. and does not detract from the 
former devise with conditions, being only an ex- 
cep.ion to it. 18 M. L. J. 7 (P. C.) Foil. {Lord 

Shaw.) Fateh Chand V. Rup Chand. 

38 All. 446: 43 I. A. 183 
18 Bom. L B. 900 
21 C. W. N. 102 :4 L. W. 697 
(1916) 2 M. W. N. 567 : 26 C. L J. 182 
37 1, C. 122 :20 M. L. J. 481 (P. 0.)^ 


- Bequest to two persons—Joint tenancy 

or tenancy in-common. ^ 

A bequest m a Will in favour of two persons 
without specifying their shares, creates a tenancy 
in common and not a joint tenancy. [Walsh and 
Lindsay, JJ.) Rampiari i;. Krishna Piari 

43 All. 600 : 63 I. C. 801 : 19 A. L. J. 60 

- Bequest-Vested interest — Interest to 

take effect a iter death of testator and his wife— 
Legatee surviving testator but predeceasing his 
wife- Legatee, if has a vested interest. 

Where a bequest is to take effect after tbe 
death cf the testator and his wife, the legatee 
who survives the testator, though he predeceases 
tbe wife, has a vested interest transmiiable to his 
heirs. [Stanley, C. J. and Banerji, Bilaso v 
MUNNI Lal. 83 ggg : 

11 I C. 516 : 8 A. L. J. 577. 


Bequest—Pi. tily valid^Effect 


iers. 


'ah administrator derives his title solely from 
the e.tu™of letters and cannot sue as an adminis- 
*atfr before he gets his grant. The case of an 


Where immoveable property is given for fixed 
purposes, partly valid and partly invalid the 
beneficial interest in the invalid portion passes to 
the heirs. [Stanley, C. J, and Banerjee J) 
Mazhar Husain Khan v Abdul Hadi Khan. 

33 All. 400 : 9 I. C. 768 : 8 A L. J. 162. 

- Bequest—Construction—Charity—Alter¬ 
nate bequest to charity — Life-estate. 

A will by a Hindu disposed of the ta^tator’s 
house absolutely and his cash standing in his ac¬ 
count books in the widow’s name, household 
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WILL—Bequest 

effects and the stridhan of his widow in favour of 
his widow. By a provision in the will he gave 
the wid ;w a life estaic in the lioase w»th power 
to dispose of for certain purposes m her lifetime 
and on her death to his daughter for life and on 
her death lo her lineal male descendants, il any. 
and if noi, to a certain chanty called Ananthan' 
rama Uharmt-ida fund. The widow died and 
after her, the daughter died vv’iinoul issue. Uca. 
No. 2 the huobaiid of the daugh.er claimed ihe 
house adveisely to the trust which was represem- 
«d by Deft. .\o. 1, toe trustee ot khe above chan¬ 
ty. Dk.lt. No. 2. contended that as the gilt over fo 
the charity was contingent on the aaugiiier dying 
childless ir could not ta^c edect until that cveni 
occurred before the period of distribution bcioie 
the w;dow's death, in other words, the cnarity 
could only lake il tnc dauguier died sunless in the 
lifeiiine ot the wid jw. tidd that as a gilt lo lue 
daug iter was for life and not an absolute estate 
under S. Ill of the Succession Aci the chanty 
would be entitled lo toe house owing lo the uoii* 
apphcabililv ot that section and luai ihc bequest 
to the male issue was under toe rule ol the 
Tagore case void but it will not affect the other 
alternative bequest to ihe charity. As regards 
cash, It neither the widow nor the daughter e*- 
crcises the power of disposal the property was to 
go to ihc chanty accoroii.g to the will.Tnc widow 
by her will gave the cash and the household 
eheets absolutely and her s riduan lo her daughter 
absolutely with a condition that the same should 
not be sent to her heirs in the event ol her Qying 
lssuele^s but should go to chanty. Uclt. No 2 
contended that the condition was not opeiative 
and as ih^ will was not governed by the Hiodu 
Wills Act, S. 118 of the Succession Act did not 
apply. that the condnion which was atta¬ 

ched to an absolute gif t was not repugnant be¬ 
cause a Hindu testaioi can provide lor the delea- 
saace of a pii r absolute estate contiDgently oo 
the happening ol a future event; that the widow 
bad no power lo dispose of the cash by will and 
it therefoie went to ihe charity and the chanty 
was uDduubiedly entitled to the household effects 
which could not be considered as cash and lo her 
stridhan (Pra//, J.) Thb Advocate Uenekal 
ot Bombay v. Vithaldas. 

58 i. C &96 : 23 Bom. L B. 1005. 

- Bequest—Vesting of—Time at which tv 

take effect. 

The testator's death is ordinarily (he period of 
payment distribuiion ol the fund bequeathed 
{Batchelor and Rao. JJ.) Jehanuik v, Kaikhusku. 

9 1. C. 951 ; 13 Bom. L. B. 141. 

- Bequest—Condition precedent — Impossi¬ 
bility of performance — Effect. 

iThe intentions of a testator cannot be ascer 
ta ned or varied by events subsequent to the Will. 
It must be determined from the terms of the be¬ 
quest, and where the performance of a condition 
appears to be the motive lor a bequest, the im¬ 
practicability of the performance will be a bar to 
the claim of the legatee. {Mooktrjee and bucktand, 
fj.) Hajbndra Lal Ghose ti. UaKHAL. 

64 1. C. 977 : 33 C. L. J. 418. 

- Bequest—Absolute estate — Tenanls-itt 


Will—B equest. 

Property was devised to trustees upon trust to 
pay the income to G and B in equal shares as 
ttnants in common and to hold half of the 
corpus for such persons as G and B mav respec- 
/iVfely appoint bv will and in default to appoint to 
»he heir’s executor ar>d administrator. Held, that 
ea^h of G and B took an absolute estate in a 
moiety ot the property. iChitty. J.) Balthazar. 
G. C. V. Samuel Balthazar 

42 I. C. 285 : 21 C. W. N. 992. 

- Bequest — Gift to uncertain person — 

Validity. 

A gift by a testator to his granddaughter's 
husband, whei^ the grand daughter was net mar¬ 
ried at the testator's death is had for uncertainty. 
[Chitty and Chatterjee, JJ.) Shyama Charam 
Bhattacharya V . Naba Chandra Chakra- 
varthy. 11 I. c. 634. 

- Bequest—Restrictions on bequest. 

A testator can give property whe her by way of 
remainder or by way of executor bequest (to 
borrow terms from the law of Englmdj upon an 
event which is to happen, if at all. immediately 
On the close of a life in being. A Hindu, who 
has a power to transfer his property, though not 
self-acquired can make a will with a gift over. 
(Abdul Raoof and Lunsden, JJ.) Prem Singh 
V. Hardit Singh. 

1923 Lah. 649. 

- Bequest ^Charity — Void. 

A bequest or trust for dharmarth is void on 
account of its vagueness. The property designated 
for such purpose is undisposed of. 23 Bom. 725, 
Poll. (Robertson and Rattigan, JJ,) Gurdit 
Singh v. Shbr Singh. 78 P. B. 1912 : 

63 P, W. B. 1912: 14 I. C. 247 ; 106 P. L. B. 1912. 

- Bequest — Void for uncertainty—How 

construed. 

Per Srinivasa Iyengar, J.—\ will should be 
construed, if possible, to give effect to the legacy. 
The modern doctrine is not to bold a will void lor 
uncertainty if it is possible to give a meaning to 
it. Per IPal/is, C./.—The rules of construction 
of wills in England are somewhat loo artifi¬ 
cial to apply to Hindu agriculturists' will. A 
legacy in a will which d es not specify the lands 
bequeathed out of tf>e properties ol the deceased, 
IS net void for uncertainly but should be given 
effect to bv means of partition with regard to 
good and bad quality. (Wallis, C,J. and Srini¬ 
vasa Atyaugar. J.) Baradwaja MudaliaRf. 
Kolanoavblu Muoaliar. 29 M L. J 717 • 

31 I. C.786 : 19 M. L.T, 14l] 

- Bequest^Charity—CyPres — Validth — 

English Law. 

U a devise in a will can be construed to be 
a bequest to ‘ charity ' as that word is under¬ 
stood in English Law, the disposition is valid 
but if It is a devise in the ahernaiive for purposes 
which are not charitable, though benevolent or 
philantluopi'' then the bequest is void. Where 
the >cope and terms o( a will indicate an intention 
to benefit charities or a class of ch,iritics generally 
treating the particular named object of giii as 


common. 
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■WILL-Codicil. 

instruments for carrying out such general inten¬ 
tion, the general purpose of charity will be execut- 
ed according to the doctrine of cypres. Where a 
testatrix devised her estate to a trustee that ‘‘ he 
of his Own judgment give as a donation or apply 
or invest the balance to or for any person for his 
Use or b mefit or to or for any charitable or 
religious institutiou o** object as he may think 
proper Hc/rf. that the bequest was void f r 
uncertainty. [Batten and Stanyon, A. /. Cs.) 
Mrs. Elkins v. Rev. Dr Cullen. 

40 I. C. 791 : 13 N. L. S. 51. 

Codicil. 

- Codioil—Construction—Oudh talukdar's 

■estate—Will binding on talukdart—Codicil not 
conforming to the law—Binding on the other than 
the talukdari froj^erty. 

An Oudh talukdar executed a will charging 
a maintenauce of Ws. 500 for his wife on the 
talukdari but before his death executed a codicil, 
which did not conform to the conditions which 
would make it binding on tne talukdari estate, 
raising the maintenance allowance to Rs. 1,000 
and the talukdar had other properties as well. 

that the codicil could not be constiued as 
merely textually altering the terms of the will by 
the substitution of Rs 1,000 for Rs. 600. Even 
though the codicil stated “ from this date to be 
given Rs 1,000” it should be construed as a wish 
that the allovvance should begin to run at once 
alter death, the idea that the donee was creating 
an annuity during his own life by inter vivos 
conveyance being opposed to the whole circum* 
stances surrounding the execution of the document 
{Lord Dunedin,) Deputy Commissioner of 
Khbri V. Bijai Raj Kobr. 20 0. C. 260 

32 C W. N. 305 : 4 0. L. J. 739 : 

(1918J M. W. N, 324 : 43 I. C. 987 : 

8 L. W. 1 (P. G ). 


Construction—Absolute estate. 

Deed Inter vivos. 

Duty of Court 
English Bales. 

Gift over. 

Intentiou of testator. 

Joint power. 

Life estate. 

Meaning of words. 

Personal designate. 

Eesiduary clause. 

Vested estate. 

Miscellaneous! 


Construction—Absolute estate. 

-- Construction—Absolute estate— Gift to 

wife —Sir land — Election — Person claiming 
under will cannot dispute ot''tr bequests 
Where a testator bequeathed to his ” wife for 
life 500 rupees per raensern besides stratmakbuna 
iSir Jandsi in her possession”. Held that the wife 
took an absolute estate in the sir lands Where 
a person claims property under a Will and has no 
title to it apart from the will, be cannot dispute 
Ihe right of another legatee under the WMl. (Sir 
John Edge.) Rani Bijai Raj Kunwar v, Thakuz 
Jai Indra Bahadur Singh. 

44 A. 435 :81M. 1.1.69 
9 0. L. J. 385 : 4 U. P. L, B iP, C.) 76 
25 0. C. 260 : 36 C. L.'j. 511 
491. A. 262 : 1922 P. C. 317 (P. C.) 


Codicil—Revocation of will when opera¬ 
tive as revocation of codicil. 

Although a codictl is dependent upon a Will it 
cannot be deemed to be an integral component of 
it The mere revocation of the Will will not 
operate to revoke the Codicil also. {Mooktrji 
ana cun.in,. JJ.) . Shudas. 

_ Codicil—Construction. 

A codicil unless it expressly revokes an earlier 
codic-l or will does not prevent 

codicil does not always operate as if the w I 


was 


made simultaneously with 
{Chaudhuri, J.) Administrator 
rrngal V. Hughes. 211. C. 188 


the codicil* 
General of 
; 40 Cal. 192. 


— - Construction —Absolute estate — Devise 

by one as malik-o-quabiz. 

In a devise by a testatrix as malik-o quahiz the 
latter term would import full ownership. [Lord 
Shaw.) Fateh Chand v. Rup Chand, 

38 All. 446 :43 I. A. 183 : 16 Bom. L. B. 900 * 

20 M, L. T. 481 : 21 C W. N, J02 • 
4 L. W. 6<»7 : (1916) 2 M. W. N. 667 : 
37 I. C. 122.26 C. L. J. 182 (F. C.) 

— - Construoiion—Absolute estate — Grant 

of—Absence of words of resfraint on alienation 
—Provision for successive life estates. 

In the absence of words imposing an effective 
restriction on the estate bequeathed (he donee 
takes an absolute estate, even though the testatrix 
attempted ineffectually to create a surcession of 

life estates. (Mears, C. 7, and Banetjeuy J.) 
Martin v. Hirdey Ram. 

44 A. 397 : 20 A. L. J 266 : L. B. 3 A 201 • 

4 XJ. P. I, B. (All.) 176 : 1922 All. 120. 


_ Codicil—What is. ^ . . . 

A ^^o.iment signed by the testator which came 

into ?he h”nSs of the trustees at the same time 
A Mn/i^r the same circumstances as the will 

Uself and which gave directions to 
a codicH though there is no reference to the will 
[BatlX 0. J. C.) MX. RamdulaRI v. 

BISHWESHWAR DAYAL.^ ^ ^ ^ 

_ _—Construotion. 

Absolute estate. 

JUter-acquired property. 


—Construction — Absolute estate—Occu¬ 
pancy rights are not affected by transfers of pro¬ 
prietary rights—Transfer by the heir of the pro¬ 
perty—Whether conveyed full title. 

Where a legacy was sold bv the legatee to the 
deft who already had the occupancy right in the 
land, held that in a suit by the remainderman, 
the deft.s’ occupancy right could not be disturbed; 
but that piff. could get only proprietary possession. 
Where a widow entitled to only a life-estate 
in a farnoing lease of wasteland under the will 
of her husband received from Government full 
proprietary rights in the property, a transfer by 
her subsequently conveys ful* proprietary title to 
the vendee irrespective of the provisions ol the 
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will in favour of remaindermen. {Tudball and 
Rafique, JJ ) Raj Kishoke Das v. Jaint Singh. 
36 All. 387 : 23 I. C. 364 : 12 A. L. J. 7l7. 

Construclion — ^Absolute' estate — De- 


feasance clause. 

A bequeathed p operty to her grandson and 
directea thnt delivery of possession should be 
postponed till B had a son or daughter twenty 
years old. If B would die without issue, there 
was to be a gilt over of the property. Held, that 
the duectior) as to postponement of delivery is 
inval d aud that the grandson got an absolute 
estate liable to be deleaied on his dying issueless 
{Macleod. C. J. and Shah, J.) Navalohand v. 
Manek Chand. 62 I. C. 98 : 23 bom L. E. 450. 


Constr uctiofi—Absolute estate. 


A clause in a will that A and B were proprie¬ 
tors half and hall ot the whole estate means that 
A and b each took an absolute interest io half of 
the estate. 9 B, L. K. 377, Foil. {Batchelor and 

Rao, JJ.) Jehangir v. ICaikhusru. 

9 I. C. 951 . 13 Bom L. B. 141 

Construction — Absolute estate fn earlier 
part of the Will—Restrictions on power of altC' 
nation and mode of enjoyment—Effect of. 

A Hindu testator provided in his will that after 
him his daughter should be malik with power to 
aheoaie and to enjoy the property down to her 
s jij, grandson, etc. I he daughter was to live in 
the testator s ancestral bhtlu and perform the 
pujas ii.augurated by him and it was provided 
that she siiuuld not ulhci wise transicr ihe pro¬ 
perty, except in iho case of unavoidable necessity 
or lor lue education ol her son, elc. On a ques¬ 
tion ausiijg as to the nature of ihe estate taken 
by the daughter. Held, ihtit though the earlier 
Words in the will by themselves wo*dd create an 
absolute estate still considering all its terms it 
must be held that the earlier part was qualified 
by the provisions in the other parts of the will 
and that the daughter got only a limited estate. 
In conbtructing a will icgard must be had to the 
central idea of the testator on the whole rather 

cxprcs>ions in the will. 24 C. 406 

14 C.W N. 458; J8 C. VV N. 140; 40 C. 274, dist; 

X-■ and Cuming, JJ.) 

BHnTXA*^u Chatterjee V. SarojbaNDU 

Bhuttachakjee. 26 C. W. U. 893. 

estate—Bequest 

by Hindu to Ins widotv — 'Malik’. 

^ whereby his widow 
with nn properties as ‘malik’ 

widow fou"d it that if Ihe 

idow lound It necessary 10 sell it she could do 

shakers ref'estator's heirs and co- 

f .M ff ■ the word, ‘malik.’ imports 

n tf rij^liis unless there is somelhine 

15 a Hindu widow IS not sufficient for the pur- 
pose, The restraint o„ alienation in the \Vi,l 

wa not su ficient to cut down the plain meani.!:! 
of the words giving an absolute estate. It only 
gave the heirs a ngni of pre-emption. {Richard¬ 
son and Chaudhitri, JJ,) SudhamoNi Das v 
Saratlal Das. 66 I. C- 626 : 26 C. W. N. 627 


- Construction—Absolute estate. 

Where the testator bestowed absolute estate 
upon his broiher and daughter and a portion of 
the estate upon his widows and to propitiate his 
brother for this bestowal of absolule estate upoa 
the widow bestowed upon him a greater portion 
of his estate upon which the hroiher consented to 
the will, held the estate rpon the widow was 
absolute estate. (Martineau and Zafar AH, JJ.). 
Mt. Shera Khatun V. Mahomed Ali Shah. 

1923 Lab. 669. 

- Construction---Absolute estate—Gift to 

female — *'MaUk,*' meaning of. 

Where a Hindu testator died leaving a Will 
stating ihat his wne would be malik of, and. 
would have tbe interest of milkiat in his pro¬ 
perties. Htld, (hat she took an absolute estate 
of the property bequeathed. The expression 
malik is not a term of art and its meaning de¬ 
pends on the coiite.xl. (Wazir Hasan, A J. C.) 
Bijai Bahadur Singh v. Mathura Singh. 

25 0. C 345 : 9 U L. J. 327 : 

4 U. P. L. B. (0. C.) 66 : 1922 Oudh 278. 

- Construction —Absolute estate—Hindu 

widow’s estate,will by the widow. 

Cl. (1) ol a will, gave ihe testator’s wife the 
whole ol the properly moveable and itninoveable 
left by him subject to ihe terms ol the will. 
Cl. (2) provided that she would be tbe abso¬ 
lute owner of ilaqa io Haidoi, and proceeded “as 
regards the remamii.g property, namely, the ilaqa 
in district Khen and Maqbuya in District Hardoi* 
she shall have the rights as sanctioned by the 
Shastras and shall be in propneiary possession 
of the sail e.” Hel-i, that it was only in respect of 
the ilaqa in district Kheri and Maqbuya in district 
Haidoi, that the legatee's estate had been limit¬ 
ed to Hindu widow's estate. She was given a 
lull estate in property ia cl. 1 with power to dis¬ 
pose ol It by will or otherwise (Daniels and Lyle^ 
A. J. Cs.) Kuar Nagkshar Sahai v. Shiam 
Bahadur. 1922 Oudh 231, 

- Construction—Absolute eslate-Restric- 

tion on alienation. 

Where a testator io terms gives an absolute 
gift IO a legatee and subsequently prolesses to 
impose restrictions on aiieuaiion by the legatee 
or his heirs, the restrictions as to alienation are 
invalid and a legatee wjli take an absolute estate 
under the will 18 W, k. 359; 4 Mad. 200. ref. 
(Dalai, AJ.C.) Lala Manni Lal v. RajaFartab 
Bahadur Singh. 9 0. L. J. 19 : 1922 Oudh 28. 

" Censtruction —Absolute estate — Pnnei- 
^Vidow—Life estate or absolute estate. 

Where the language in which a deed is written 
is not the language of a trained draftsman or a 
skilled conveyancer but ol an amateur or laymao* 
all that is necessary to interpret such a deed is to 
give the plain infianing to the words used, 
ntglecting grammatical errors and remembering 
the limitations and deficiencies of the draltsmas. 
A will executed by a Hindu gentleman in favour 
ot his wife declared that he left his property to 
her absolutely and entirely and that if she wished 
to utilise the powers she possessed in order 
to make an endowment of a rel'glous or 
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WILL— ConstructiOD— Absolute Estate. 

a charitable nature such an object would meet 
with his approval, though if she did this 
he Would be opposed to he giving the manager 
of the endowment too free a baud. Held, 
that under the above will ihe testator devised a 

full complete estate and not merely a life estate 

to his wile. {Stuart and Kanhaiya Lai, A. J. Cs,) 
Ganga Baksh Singh v Gokul Prasad. 

44 I. C. 645 : 4 0. L. J. 744. 

- Construction—Ahsolu/e estate—Malik" 

and "Varis"-^Estate conferred. 

Where in a will executed by a Hindu in favour 
of his wife, the wordsi'-malik” and “varis” occur 
and there is nothing in the text or circumstances 
to indicate an ir.tention to cut dowo the absolute 
estate clearly and unmistakeably, then an absolute 
estate must be deemed to have been be queathed. 
{Kennedy, J. C. and Kemp. A. J, C.) Tirathmal 
Lokoomal i». Thawarsingh. 66 1 C. 720 : 

15 S. L. B. 202. 

Construction — After-acquired Property. 


I WILL—Construction—Duty of Court. 

was however never carried out and a statement 
of the wishes of the executant thereafter, and is 
>n the nature of a transaction inter vivos and the 
document is not registered, it is not legally valid. 
Caipng a document a will does not make it a will. 
{Lotd Moullon.) Tirugnanapal v. Ponnamma 
Nadathi. 28 M. L. T. 190 - 

(1920 M. W. N. 659 : 12 L. W. 660 : 
68 I. C. 228 : 25 0. W. N. 611 (P.C.). 


Construction — After-acquired property. 


A mere use of the present tense as proper¬ 
ties I am in possession of* in the w'll does not 
stand in the way of the property passing under 
the will although the property may have been 
acquired be ween the date of the will and the 
testator’s death. Courts will not, where the testa¬ 
tor has purported to make a complete disposition 
of property decide in favour ofan intestacy as to a 
portion of tuat property unless there is absolutely 
no help. A will must be read as a whole and the 
intention of the testator *h 'uld be gathered from 
it. The above rules apply even to wills made 
in places where the Hindu W Ils Act is not law. 
[Chitty and Teunon, JJ.\ Jitendra Kumar v. 
Nritya Gopal. 16 I. C. 831 : t8 C. W. N. 140. 


Construction—Deed inter vivos—Z/oew- 
tnent styled a will but effecting a partition of 
properties in praesenti. 

A document styled a will hut efffctirg a parti¬ 
tion in praesenH among all the members of the 
family, r.c.. the sons of the executant was con¬ 
strued as effecting a family arrangement in spite 
of a clause as to revocation. [Lord Moulton.) 
Brijraj Singh v, Shbodan Singh. 

35 All. 337 : 40 I. A. 161 : 17 C W. N. 449 : 
11 A L. J. 698 ; 14 M. L. T. 11 : 18 C. L. J. 67 • 

(1913) M. W. N. 516 : 19 I. C. 826 : 
15 Bom. L. E. 652 : 25 M. L. J. 188 vP.C. ) 

- Construction — Deed inter vivos— 

deed to come into effect only after death of execu¬ 
tant — Effect. 

Where a sale deed has been executed but it 
appeared that no title was intended to pass until 
ihe plff. vendor’s death. Held, that the document 
was really intended to be a will and was revo¬ 
cable by plff. at any time {Ayling and Tyabji 

JJ.) Govindaswamy Raja V. Kuppammal. 

31 I. C. 77. 

CoDstruction—Duty of Court. 
Consiruciian—Duty of Court, 


The c nstruction of a will or for the matter of 
that of any docuujent is the exclusive function of 
the Court. Omission to ask for a prayer for con¬ 
struction of a will where such construction is 
-Construction—After-acquired property— essential for the proper disposal of the suit, cau- 

. *'• not in any way be fatal to the suit. (Karamat 

Hussain and Ptggoit. JJ.) Rwbndra Chandra 
V. Manik Lal. 11 I C. 285 : 8 A. L. J. 1083. 


specific immoveables—Ri&ht to immoveable pro¬ 
perty subsequently acquired, 

A Hindu testator executed a will in favour of 
his son-in law. The immoveable properties 
devised were described item by item in the will ; 
the moveables were also described with lull 
details. The testator expressly bequeathed not 
only moveables then in extsrence but such as he 
might acquire before his death. The properties 
left to the devisee were deser bed *' as moveable 
and immoveable properties leit by the testator 
and described in the will and in am.ther place 
“ as properties left.” Held, that it was 

testator’s intention to make a general g-ltota i 

the properties which he might die possessed of. 

His intention was to give only 
nerties mentioned in the will and the wiH did not 
vest in the devisee such immoveable propenes. 
as the te.stator acquired by 

the execution of the will. {Mookerji Beach- 

crotU JJ.) Baikuntha Nath ^ath.^^ ^ 

Coastruotion—Deed inter vivos. 

_ .—Construction-Deed inter vivos-Regis- 

^’^Where in alleged will contains nothing more 
thw a declaration of an intended adoption which 


Construction^Duty of Court. 


Regard should be bad not to what the testator 
meant but to the actual wording used. [Batchelor 
and Rao, JJ. Jbhangir v. Kaikhusru. 

9 I. C. 951 : IS Bom. L. E. 14L 


clear. 


-Construction — Duty of Court—Terms 

In the absence of an ambiguity in the terms of 
a will, the rule that a will by a Hindu must be 
construed with regard to Hindu habits and no¬ 
tions, has no application. A clear right confer¬ 
red by a will cannot be deprived by adding what 
the testator might have been presumed to have 
intended if certain future contingencies had been 
in the mind of the testator. (Sadasivu Aiyar and 
Spencer, JJ.) Bommaya Hegadb v. Srinivasa 
Hebbara. 25 I. C. 900 : 27 M. L. J. 806. 


Construction—Duty of Court—Wishes of 

testator. 

A will should be construed scrupulously re¬ 
garding the wishes of the tastator. {Stuart, A. J, 
C,) INDERKOAR v. ChHEDA SinGH. 

6 0. L. J. 88 : 60 I. C. 197 ; 22 0. C, 7. 
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—- Con’ilructionDuty of Courl^Hindu 

widow—IVtll by, legality of — Reversioner, affir¬ 
mation by, when validates will 

A C iiirt is bound to give effect to every word 
of a will without change or rejection, provided 
effect can be given to it not inconsistent with tbe 
general intent of the whole will taken together, 
but if that cannot be done, tbe general intent has 
to be pursued, though it may involve the rejec¬ 
tion or transposition of a superfluous or mis¬ 
placed word. Held, that the words in the will 
‘ properties which are or mav hereafter be in my 
possession” included properties which vested in 
the testator as reversioner after the will and be¬ 
fore his death, though the properties were not 
reduced to possession. A will by a Hindu wid''w 
is void and no amount of affirmation by a rever¬ 
sioner can validate it. (Kanhaiya Lai, A, J.C) 
Dhamsa Baksh Singh v JAgmohan Singh. 

32 I. C. 209 : 2 0. L. J. 491. 

— —Co«s/rwrfiou— Duty of Court—Propriety 
of disposition not for the Court. 

If a will is properly proved to have been 
executed by the testator it is no business of the 
Court to enquire into the reasons for giving 
certain property to persons named in the will and 
not to others. {Jwala Prasad and Adamic JJ.) 
Lakhiamajin V. Lokh Nath Dass. 

1 Pat. L. T. 77 : 68 I. C. 437 : 6 Pat. L. J. 147. 

Conitmetion—Eogliih BuUt. 

- Construction —English rules—Parsi will 

— Heirs—Time of ascertainment of. 

The rule of law in construing wills is to as¬ 
certain the intention of the testator as declared 
by him, and apparent in the woiHs of his will 
and to give effect to this intention so far as. and, 

as nearly as may be, consistent with law. Rules 

of construction developed by the English courts 
are highly artificial and are inapplicable to the 
construc'ion of wills in India. 38 I. A. 54 ; 23 I. 
A. 18, Ref. A Parsi testator died in 1905 leaving 
his widow D, his son /,7 s wife, rwo daughters 
and four grandsons. By bis will he directed that 
after the death of his widow his reversionary 
estate should be held in trust by his executors 
and that the income should be paid to J for life 
and on 7*s dea h to /'$ widow and children. There 
was a further provision that if 7 died without 
issue, the executors should pay a lump sum to 7's 
widow and divide a moiety of the residue among 
the testator s heirs as if he died intestate exclud¬ 
ing 7’s widow. 7 died without issue and his 
widow as his administratrix claimed a share of 
the residuary estate of the testator. Held, on the 
construction of the will, that the testator did not 
intend that his son 7 should take any interest 
under the will as an heir and consequently 7’s 
wife could not claim a share of the residue. {Lord 
Parmoor). Dinbai v. Nussbrwanji Rustomji. 

^ 213 : 37 C L J. 420 

(1922) M. W. N. 787 • 4 U. P. L B. (P.C.l 105 
37 C. W. N. 199 : 49 I A. 323 ; 49 C 1006 
17 L. W. 174 : 26 Bom. L. R 635 

1922 P. C. 311 (P.C.) 


WILL—Construction—Gift over. 

with justice, equity, etc. {Lord' Macnaghten.) 
Bhagbati Barmanya V. KiLi Charan Singh. 

38 Cal. 468 . 88 I. A. 54 t 15 C. W. N. 393 • 

9 M. L T. 411 : 13 C. L. J. 434 • 
21 M. L. J. 887 : 8 A. L J. 4S3 : 
18 Bom. L. B. 375 : 10 I. C. 641 : 
(1911) 2 M. W. N. 296 (P.C.), 

Construction—Gift over. 

-;— Construction—Gifi over—Validity of, 

A gift over by a Hindu on indefinioe failure of 
male issue in the line of dooor is void. (Afr. 
Ameer All ) i>urna Sashi v Kalidhan Rai. 

38 CaL 603 : 15 C. W. N 693 : 8 A. L. J. ngx: 

13 Bom. L. B. 461 : 14 C. L. J. 1 : 
(1911) 2 H. W. N. 403 : 10 M. L. T 361 : 
11 1. C.412 : 31 M. L. J. 1119 (P.C.). 


■' ■ ■ "Construction—Gift over—Successive and 
substitutionary bequests^ Absolute estate cut 
down to life estate—Succession Act, Ss. 82 and 111. 

A testator made a bequest in the following 
terms :—“On my death my younger brother’s 
widow B and on her death her daughter K that 
is my niece, will get one-louith share, etc.” Held. 
the testator did not make a substdutional gift to 
the niece in the event of her mother B preoeccas- 
mg him, but that the gift which he made was a 
gilt of successive interests, t e., the interest was 
to go first to the brother's widow B, and then on 
her death the preperty was to go to her daughter 
K. Notwithstanding S. 82 of the Succession Act, 
the gift in favour of the brother's widow B was 
' not a gitt ot an absolute interest, so that the gift 
nver on her death to her daughter K, was not 
void as being repugnant to the form of the gift 
to the mother* Toe apparently absolute nature 
of the gift in favour of the mother B was cut 
down to a life-estate by the direction that on her 
death the property would go over to her daugh¬ 
ter. {Flefcher and Huda, JJ.) HahbndRA 
Chandra Lahiri v. Basanta Kumar Maitra. 

43 I. C. 991 : 28 C. W, N. 689. 

- Construction—Gift over—Absolute estate. 

If a devisee or legatee to whom an absolute in¬ 
terest is given does not dispose of bis interest or 
dies intestate a giti over is void both as regards 
reality and personality, {Hookerfee and Roe, JJ.) 
SuREs Chandra Pautp. Lalit Mohan Dutta. 

83 C. L. J. 316 : 31 I. C. 405 : 20 C. W. N. 463. 


Construction—English rules. 


English rules as regard the construction of 
wills arc not applicable to India unless consonan 


- Construction-Gift over—Absolute estate 

— Gift over on death. 

If propeity is given to a person with power 
to sell, give away, etc., he takes an absolute 
1 nterest therein. An absolute gilt to a legatee 
with a gift over on a contingency of death, reters 
to death bef'^ro the period of distrlbuti''*n. {Flet* 
cher and Richardson^ JJ.) Nistarini Dbbya v. 
Behari Lal Mokhapadya. 

27 I. C. 239 : 19 C W N. 62 

Construction—Gift over—Adopted son. 

Where a will authorised -the testator's widow 
to adopt a son and provided that if she died with 
out adopting a son or if the adopted son pre¬ 
deceased her without any male issue the estate 
after the death of the wife should passed to the 
testators sister's son: held, that the widow and 
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the adopted son took a qualified interest and on 
the death ol the adopted son without issue and 
oi the widjw thereafter the estate will pass to 
the nepoews. {Jenkins, C J. and Woodrofft, J.) 
Bhupendra Kumar Ghose v, Amarendra Nath 
Dey. 41 Cal. 642 : 24 I. C, 468 : 18 C. W. N. 360. 


- Construction^Gift over^Sale or gift— 

Sale for no oonsideration-Tesf to be applied -In¬ 
tention of parties. 

In the case of an ostensible sale for no conside* 
ration the test is was the transaction intended to 
transfer title. If intended to be operative mere 
postponement of payment does not matter; if 
however operation was intended to be postponed 
until payment ot consideration, transfer becomes 
operative only on such payment. In any case, the 
te t IS the intention of the parties {Mookerjte and 
Beachcroft, JJ.) Kashidas Gosain v, Chaithro 
Patras Uraon. 23 I. C. 813 : 19 C. L. J. 23tf, 


WILL—Construction—Intention of teetator. 

shares, there is no gift in joint tenancy. (Sa«- 
karan Nair and Bakewell, JJ.) JssAKl Ammal i». 
Muthusawmy Fillai. 

20 I. C. 682 ; <1913# U W. N. 604. 

—- Construction — Gift over — Grant to 

widows and to daughter on their death. 

Where land is granted by a will to two widows 
and on their death to the daughter, the land given 
to each widow would on hei death devolve upon 
^e daughter. {Abdur Rahim and bpencer, JJ.) 
GovIND PlLLAY V. MeENATCHI ACHI. 

10 M. L. T. 493: 11911* 2 M W. N. 663: 

131. C 162: 22 M. L. J. 204. 


- . ••Construction — Gift over — Transfer of 

house by legatee—Condition not impossible of 
performance—Ultimate gift in favour of agnate 
or Brahmin void for uncertainty. 

A will 01 a Hindu provided **upoo a son being 
adopted by my wile he shall, upon the death of 
the wile, be entitled to all luy prupeities. It an 
adopted son be not procurable then my daughter’s 
son N should he live in my dewelling*house, will, 
with nis sons, son's sons and other heirs in succes* 
Sion, be eatitled to my properties, but ii N. or his 
sous or son's sons, etc., fail to live in uj> house 
then my gra.id-daughter's husband or his son shall 
upon living in my nouse be entitled ti my proper¬ 
ties.’* There were other llmiiationi overreach oe og 
conditioned on residence in toe testator’s house 
first to the husband of the testatoi's daughters 
daughter, and then to ‘‘any of my agnates or any 
other Branmia who may be brought la and scttl 
ed in my dwelling-house at first oy my wife and 
upon her death by my daughter-in-law Finally, 
‘should all these fail, then on the death ot my 
wife and daughter-in-law at first any one of my 
agnates, then on tneir tailure, any Brahmin who 
should with his family live in my 
shall be entitled to my properties. 

N got merely a contingent interest during the ^ 
widow’s life-time the contingency being the dcam 
of Iho widow without adopting, toat the residence 
required was residence afier tne interest 
red became an es.ate in possession, and the 
condition as to residence could not be satished 
N lived for some ume in ‘he house wuh the 

widow as he never did in do so 

death and he had put it out of his • g 

by joining with the widow in | 

house to a stiaoger and that N was P 

the interest given him 
that the ultimate gift over in favour ® 
or a Brahmiu ivas void 

Bhattacharya u. Nab* C ^ ^ ^ 3^ 


- Construotinn—Gift over. 

Where an absolute estate is granted in a will, 
a gift over, is void. {Daniels and Dalai, A. J. 
Cs.) Rajeshuri V. Mathura Singh. 24 0. c. 187; 

63 I. C. 348 : 3 U. P. L. B. [J. C.) 69. 


CoDstruction—Intention of Testator. 
Construction—Intention of testator. 


m - - , — - 

A will provided ;—“I alone am the owner of 
the properties acsjuired by * * • • If a male 

issue be burn to me, then he shall remain the 
owner. Should perchance a son be not born to 
me, then my heir is Chiranjiv Keshari Singh. 
Should a heir (i.e.) a son be born to Chiranjiv 
Keshar Singh, then he shall be the heir in the 
future. Should perchance bo son be born to 
Chiranjiv Kesbar Singh and should it be neces¬ 
sary to bring (a son) from (some) other place, 
then during the lifetime of ray wife (a son) from 
our Gotra shall be brought (adopted) with the con¬ 
sent of my wile. Held the words oi the will, 
“Should perchance a son be not bom to me, then 
in that case my heir is Chiranjiv Keshar Singh," 
and the subsequent words. “I apooint Chiranjiv 
Keshar Singh (be) my heir" are sufficient words to 
pass tbe property from the date of the death ot the 
testator, and ahhough the subsequent terms of the 
will as to the adoption of a son with the consenf 
of the testator's wife in the event of no son being 
bornto the respondent,and other expressions used, 
may appear to give an unusual authority to the 
wife, there is nothing in them to cut down the ex¬ 
press terms of the will appointing defendant to be 
the testator's heir. An intention to leave the wife 
in toe same position as if he had died intestate 
cannot be implied in a case where the testator has 
made a will in which he has deliberately made 
no express provision with reference to the plain- 
tiff.(Lorrf Carson) Fool Cooverbai v. Rai Sahee 
Keshri Singh Rajual. 46 H. L. J. 249: 

26 Bom LB. 621: 18 L.W 163: (1923; M.W.K. 578: 

33 M L. T. 214 (P. C.i L, B. 4 P. C. 161: 

9 0. & A. L. E. 799 •, 1923 P. C. 1J2 (P. C.). 

- Construction — Intention of testator — 

Direction to make a Will. 


VARTl* 


_ Construction-Gift over-Joint 

Where a beque5t__mAde P"®?" equal 


<faatoach shall divide it 

C D—VOL. 


A testator appointed his wife executrix, gave 
her full powers of management, and an estate for 
life and directed her to make another Will of her 
own according to his oral instructions. He also 
made agift over,in case his wife would die intestate 
the wife got a general power of manage¬ 
ment uncootroll^ by tbe oral instructions and 


IV HO 
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WILL— CoDstructiOD — loteotioD of teitator. 

tile power was not void for uncertainty. {Viscount 
Cave.) Bai Shrinibai v. Katanb*!. 

45 Bom. 711 ; 48 I. A. 69 
(1921) M W. N 165 : 19 A. L. J. 215 
23 Bom. L. R. 618 : 25 C. W N 890 
33 C. L. J. 271 : 29 M L T 236 
14 L. W. 183: 60 I. C. 222: 40 M. L. J 2’J7 {P. C ) 
[On appeal from 43 Bom. 845 

51 I. C. 209 : 21 Bom. L R. 384.1 


- Construction of — Intention of--testa- 

tot. 

In confirming a will the court's first duty in all 
ca«es is fo ascertain fro.-n the language of the tes- 
talor what his intentions were. But in doing this, 
the Court should take into consideration other 
matters such as the surrounding circumstances, the 
testator s race, religion, aims, etc. In the ca«e 
of Indians, the Court should bear in mind the 

probable ignorance of the tesfatnr of the correct 
legal forms to express his intentions and of the 
procedure by which his intentions are to be car¬ 
ried out. The court should carry out the testator’s 
intention gathered in this manner and should 
not add anvlhing not seen to be intended by the 
testator If a testamentary disposition is against 
law, it should fail. Where anv eventuality has 
not been provided for, on the happening of the 
contingency, the ordinary law of succession 
would supersede the testament. (Urd Moulton.\ 
Venkatanarasimh A Appa Rao V. Parthasara 
thy Appa How 37 Mad 199 : 41 I A 51 

(1914) M W. N. 299 : 12 A. L J. 315 
18 C. W N 554 : 28 M. L J, 411 : 15 M.L.T. 285 . 

23 I. C. 166 : 16 Bom. L. R. 328 (P. C.). 


Construction — Intention of testator — 
Form of expression. 

In construing wills of Indian people Courts 
should not regard the form of expression but 
should regard t cir intention to be gathered from 
words used. A will creating absolute interest 
in Its first part and limited interest in favour of 
the same legatee in the latter part, must be con¬ 
strued as a whole. Only limited interest is 
cheated m cases like the above. {Batchelor. 

C. /. and Shah, J.) D’SouzA v Serpes 

41 Bom. 70 : 38 I. C. 9 : 18 Bom. L. R. 943 


WILL—Construction—Intention of testator. 

- Construction—Intention of testator—Le* 

gary on a condition precedent if takes effect when 
the cottdtuon by reason of subsequent events be¬ 
comes impossible of performance. 

money to some 

of his relatives asking them, to re-excavate a tank 
with the monev and take the surplus. But the 

testator hirr^self re-excavated the tank before his 

death : Held, that the re-excavation of the tank 
was a conditino precedent, i. e., there was 

intended unless the condition was 
fulfilled. The ascerlairment of the tes¬ 
tators intention shown by the will cannot 
be varied by events which occur afterwards. 
That inteotioD must be determined from the 
terms of the bequest, and where the per¬ 
formance of the condition appears to be the 
motive of the bequest the impracticability of the 
perlormance will be a bar to the claims of the 
legatee. Iu such a case the bequest dne< not 
take effect, discharged of the condition. [Mo'^ker- 
ice and Bu'.ktand, JJ.\ Rajendra Lal Gmose v. 
Skimati Mrinalini Dasi. 26 C W. N. 378 : 

1922 Cal. 116. 


Construction — Intention of testator 

. A . * • 


A will purported to confer an absolute estate 
in one poriion while other clauses indicated a 
contrary intention, held the heir cannot be regar-d- 

•'‘‘’*‘>1“'= estaie will, absolute 
power of alienatton mereU upon what is stated 

,h!, «i>l. oi' the ground 

tb »'’“n>ute estate having been conferred 
the other provrsions being repugnant to the 
nature of the estate must be rejected. Impor¬ 
tance ought not to be attached to isolated 

expreasions but the court must look to all the 

clauses of the will and giving effect to all ihe 

Wntr.-,dictory or redun- 
CHmtog. 7 /.I SURKNDRA 
Nath Chatterjee u. Saroj Bhandu Bhatta- 

CHARJEE. .JQ I g ggg ^ 

26 C. w. N. 893. 


Construction — Intention of testator — 
Absolute debut'ar. 

A will prwided "The sheba established by my 
ancestors is performed at my house. It is neces¬ 
sary to make some arrangements for their per¬ 
formance Goknl, mv brother’s son will attend 
upon me durii g my life-time and after mv death 
will perform the acts mentioned in the Will. He 
\Gokul) shall take on my death all my moveable 
and immoveable property absolutely. If Gokul 
does not perforin the sheba and directs one of roy 
fnati who will perform it snail take the pronerty 
absolutely and Gokul shall not object to it.” Held 
the Will gave estate to Gokul subject to the 
change nf sheba and Ibat there was no absolute 
debuttar and Ihe property was liable to attach¬ 
ment and sale in execution of a decree against 
Gokul. (A\ R. Chattertce and Panton, JJ.) Mak- 
HAN Lal Sarkar v. Gokul Chandra Chakra- 

vahthi. 33 I Q 833^ 

4 

Construction — Intention of testator — 
Perpetual annuity. 

A will provided for the payment of annuity to 
the legatee, his sons, grandsons and so on in (he 
order of succession, held, the Will created a per¬ 
petual annuity and the annuity was a charge 
upon the property. {Tcunon and Newhould JJ) 
SoBHA Kanta Misra V. Kariman Halval.' 

60 I. C. 750. 


- Construction —Intention of testator — 

Life interest, forfeiture of. 

A Will provided “ The...homestead...will re¬ 
main in possession of iny mother but she will not 
have power to sell if. On her death my heirs 
will get it. If, in the mean ime she goes else¬ 
where bv leaving my homestead she will not get 
mv property-. The mother sold the property in 
1867 and left the house. In .a suit by heir of the 
testator lor possession from the alienee from the 
mother held, that the intention of the testator was 
that (he interest of the mother should cease in the 
event of her leaving the house, that there was a 
forfeiture of the estate in 1867 and that the suit 
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WILL—Construction—Intention of testator. 

bronght more than 12 years thereafter is barred 
(iy R.Chatterfee and Duval. JJ) Kali Kanta 
Chakrabutti V. Rajani Kanta Chakravarty. 

59 I. C. 308. 

- Construction ~Intention of testator. 

A father provided in his W-ll that the share 
which each son would get on at ainiog his 26th 
year “by virtue of partition wilfully belong to 
him in title after vesting absolutely in his sons 
and grandsons, etc. and from that time the right 
of inheritance will vest in his heirs.” Held, the 
testator intended each of his sons to take his 
share as ancestral property. {Richardson and 
Huda^ JJ.) MUKTi Phokash Nandr v. Iswari 
Dei Debi. 57 I. C. 858 : 24 C. W. N. 938. 

- CortsttucUon—Intention of testator — In¬ 
testacy or testacy as to a portion. 

When the dispositions in the will taken as a 
whole, lead to the inference that the intention of 
the testator was to dispose of all the properties, 
then if there is any doubt, the will ought, if pos 
sible, to be so read as to lead to testacy. {Sander¬ 
son, C. J., Woodroffe and Mookerjee, JJ.) Saro* 
jiNi Dasi V, Gnanendra Nath Das. 

33 I C. 102 : 23 C. L. J. 241. 


WILL—Construction—Intention of testator. 


Construction—Intention of testator—Be¬ 
quest to charity — Vagueness Uncertainty — 
Cypres, 

In construing a will bequeathing properties to 
a charity the primary rule is to ascertain wheiher 
the object aimed at by the testator could be car¬ 
ried out without making a new will for him. 
Although there may be vagueness in the selection 
of the places or in the allocation of the funds, so 
long as it is ascertainable that the testator bad a 
particular object in view and that he intended 
the funds left by him should be appropriated to 
that object courts are bound to see that the per¬ 
sons appointed by the testator do not misappro¬ 
priate I le funds. If the Court can ascertain that 
there was a general charitable intention the fact 
that the particular object for which the chantv 
was intended did not exist or that the fund intend 
ed for that charity could not exhaust the whole 
income will not be any reason for holding t at 
the bequest failed either wholly or in part. i e 
doctrine of cypres should receive as J” 

application as possible so as to give en^^ct to e 

true intent and aim of the donor. 

ignorance and his failure to understand the situa* 
tion should not fetter the Courts so long 

the purposes specified by him are not vdiated 

If a testator has legally the 

his property by will his wishes he given 

effect to if they are expressed in language 
eoeci to II y .. ^ bow they should 

makes ii clear what they are ^ 

be carried out. ® f i nbiert 23 B 

itginust be for a f I j 489 LT 

725 ; 31B. 583 : 31 C. 895 : 37 M L M89 Kel. 

{Abdul Ravof and Campbell, If-) ^ ^ 

Kullu Ram. 

_ Construction - intention of testator- 

intention iron, thedooument. to 

rh^l’^f ronwhiy can be gathered from all the 
clauses in the will. {Shadi , 

MED V, Mayaram. 3 g p ^ B 1916. 


Construction—Intention of testator-Self 
acquired property of a Hindu left by him to one 

daughter and on her death to another —Absolute 
estate to survivor. 

A Hindu willed away his self-acquired proper¬ 
ty on the terms that it should go to his widowed 
oaugnter A, but on her death it was to go to his 
mailed daughter B, A predeceased B. It was 
held that the intention was t-> make the provision 
for A for her life if she predeceased B but if A 
survived B, she was to have absolute estate A 
will should not be construed with literal strict- 
ness. The Courts should look to the provisions 
<f It With a view to find out the intention of the 
testator which is to be gathered from the general 
tenure of the document. {Johnstone and Ratti- 
gan, JJ,) Ramachand V. Devanchand. 

65 P, B. 1912 : 99 P. L. H. 1912 : 13 I. C 571 r 

209 P. W. R. 1912, 

—^ Construction—Intention of testator — 

Hindu testator. 

The Wills of Hindu testators should be cons- 
trued with reference to their ordinary notions of 
Hindu Law in the absence of reasons for suppos¬ 
ing that he clearlv intended to depart from them. 
Where a Hindu testator provided bv his W 11 that 
his two wives ought to take the properties in parts 
without alienation, and after their death his 
daughter should tike the entire properties, held, 
that on the death of one of the widows, the other 
took thewhole estate for life-time andonly alter her 
deaih, the daughter gets the entire estate. {Wallis, 

C. J. and Krishnan, J) Achammal v. Narayana- 
SAMi Naicken. 14 L. W 532 : 69 I. C. 6 : 

(1921) M. W. R. 695 : 41 K. L. J. 329, 


-- Construction-Intention of testator—Two 

testamentary papers inconsitent— Construction. 

Where a testator left two inconsistent testamen¬ 
tary papers but ihe one did not expressly revoke 
the other ; held that the two documents should be 
read together and the intention of the testator 
gathered therefrom. If, judged by that test, the 
two legacies are inconsi.'tent and could not have 
been intended to be cumulative the intention must 

be taken to be that the earlier Will should be 

revoked. {Ayling, O. C, J. and Odgers, J.) 
Chinnappa V. Kailasam. 

41 M. L. J. 661 : 14 L W. 670 • 
68 I. C. 11 : 1921 M. W. N. 812. 

Construction — Intention of testator— 


Testator having limited interest in property. 

The intention of a testator having a lim ted in¬ 
terest in pro|»erty and purports to dispose of the 
property itself can be gathered only to the extent 
ol his limited interest: and if it is sought to carry 
the disposition further, it roust be shown thar he 
intended to dispose of more than bis interest. Re¬ 
gard may be had to the context of the will and the 
inaptitude of the testamentary limitations if ap¬ 
plied to the testator’s actual interest. [Ashworth, 
A, J- C.) Mahesa V. Rameshwar. 

26 0. C. 329 : 10 0. L. J. 24 : 1923 Oudh 173. 

——- Conitruction—Intention of testator. 

In all cases the primary duty of a court is to- 
ascertain the true intention of the testator from 
an examination of the entire will. The court is 
in fact entitled to put itself into the testator’s 
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chair and say having regard to the language used 
ID the diFfcrenr clauses, when read together what 
the testator’s intention was. \Kanha\ya Lai, J 

C.andLyle,A J.C) Mohamad "yAKUB Khan t> 
Mahamad Shahid Ali Khan. 

26 0. C. 21 ; 9 0. L. J. 160 ; 1922 Oudh 87. 

Con'tructioa—Joint power. 

*- I*- -Con<truction—Joint power to personae 
designafae —Dra/A of one. 

If two personae destenaiae are to do an act if 
aod when they think fit and one of them dies the 
power is incapable of being exercised by a sur¬ 
vivor. Obiter :—Where the power is vested in 
the occupants of an office. {Lord Parker.) 
VENKATA NaRASIMHA APPA Kow V. PARTHA- 

sarathy Appa Row. 

41 I. A. 61 : 17 C. W N. 1221 ; 14 M. L. T. 259 : 

18 C. L. J. 393 

21 I. C, 339 : (1913) M. W. N. 79i : 
15 Bom. L. R. 1010 ; 26 M. L. J. 386 

77 "^Construction—Joint poiver — Administra' 

iton—Panchas. 

Where the will directed six persons to be Pan- 
chas ol whom one was to supervise the work of 
administration and Panchas were given power to 
appoint other Panchas. Held, that power could 
only be exercised by the whole body of Panchas. 
EvidenUy the testator had never io^ended that 
Panchas-should have the power to appoint other 
Panchas by will because it was intended by the 
Jestatjr that they should exercise that po^^’er as a 
body. That would exclude any power to appoint 
by will. At the most one pancha would be a per 
son who might apply for letters of administration 
debonts non. [Macleod, C. J. d Crump. J) 
bHANKER Ganpat V. O.^modaR. 1923 Bom. 216 (1). 

- Construction—Joint power — Rioht of 

survivorship. ''i 

A to two persons means that on the 

death of one of ‘hem rhe other should get a pro- 
ponionate amount. But where there is a contrary 
intention the g.ft is a loint gift with right of 

survivorship infer se. (V. R. Chatterjee and 
yy.) Hemantu Kumar v. Sudhangsu 

OOBIND. 02 I. c. 436 : 25 C. W, N 262 

ConstriictioD—Life estate. 

■Constf action — Life-esta*e — Reversionary 


WILL— Construction—Life-estate. 


—- - Construction—Life-estate—Gift over - 

Rules of cons/ru'iton—J ustice, equity and good 
conscience^EnSliSh law. ® 

An Englishman domiciled in India died in 
November 1864 leavine a will made in October 
whereby he bequeathed his Zemindar! to his 

eMesI Illegitimate son and to his lawful male 
children “and in the event of my eldest son dying 
without lawful male children.the above mentioned 
Zemindan shall descend to my next male heir 
and should all my sous die without lawful male 
children to my female children. ... 

'* eldest male son. who was 14 years of age 
ID 1864 died in 1900 without male issue. Held, on 
a construction of the will that the testator’s inten¬ 
tion was not to confer an absolute estate on bis 
eldest son but merely to constitute him a tenant 
for hfe. The will to which the provisions of 
Succession Act did not apply, must be coostroed 

not according to fhc artificial rules of construe- 
Mon ad-)ptcd by the English Courts of Equity but 
according to justice, equity and good conscience 
iLord Shaw 1 Richard Ross Skinner n. Kunwab 
Naunihal Singh 35 All. 2U : 40 I. A 105 • 

25 M L. J. Ill : 1913 M. W. N. 600 : 
18 K. L T. 488 : 11 A. L. J 494: 
17 C. L. J. 555 : 15 Bom. L. R 502 • 
19 I. C. 267 : 17 C. W. N. 858. (P. C.).’ 


to a particular legatee—Estate, when be¬ 
comes vested. 

Where there is a gift after prior interests to 
persons living, the word “ then” refers most 
naturally to the last antecedent. A Parsi testator 
by hi^s will devised a house to his wife for her liie 

fu after her decease bis executors 

should hold the house in (rust lor his son J for 

M e and in the event of J's death in trust lor J's 

7°'' def.'iult of su-h 

issue, the testator's son K •' if then living I 

died unmarried in the lileiime of the testator's 

widow, .and of K. HrW, that upon the death of 

J the house vested absolutely in K. subject the life 

8 “ 44/ Archer V. Jegon. 

8 Sim 446 M.i«, Inre. 57 L. T. 828. Rel. on. 

Kaikhushru Bezonji Nana, 
bhoy Capadia V. Shrinibm Bezonji Capadu 

^ : 21 Bom. L B 130 • 

53 C.W.N. 419 : 61 I. C. 481 : 9 L. W. 485. (P, C.) 


—- Construction — Life-estate — Power to 

dispose of residue—Power in the nature of trust. 

A testator by his will appointed his wife sole 
executrix and gave her his properly for life and 
empowered her to dispose of his estate*’ as I have 
directed her orally and according in the times. >,<. 
as circumstances demand. ” Held, that the widow 
took onlv a life estate that the words ‘ as have 
directed her orallv and according to the times 
t.e., as circumstances demand indicated the ex- 
tstence of special directions as to the objects in 
whose favour ibe power was to be exercised and 
did not confer a testamentary power .On the death 
of the testator's widow there was an intestacy as 
regards the property of the testator in her hands 
and undi posed of at her death. [Scott, C. J, and 
Maileod,J) Shrinbai V. Ratanbai. 

48 Bom. 845 : 61 I. C- 209 : 21 Bom. L. R. 384. 

-- Construction-^ Life esisait—Gifi over 

daughjers^Survtving daughter—Vested remind- 
— After-acquired property. 

A Hindu tesu-jior in disposing of his self acquired 
property by will, excluded his son and bequeath- 
ed It to his son’s wife as follows :—*• If I die mv 
son’s wife Bai Ganga is the owner of the abovo- 

mcntioped immoveable and moveable properties. 

Th“ said Ganga shall during her lifetime spend 
and use and enjoy out of my property and as to 
wh.atevcr property may have remained over after 
her decease, her two daughters are the owners 
t^hereof. At ihe date of the will, Ganga had two 
daughters but one of them died and a third 

in " ‘ P'opertv acquired subsequent 

to the will w.as not intended to be disposed of. that 
Gangs took under the will an estate for life with 
wirw^i her liletimc that tic daughter 

will To V ® iP ‘»e 

will took a vested interest in the whole 
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able. {Scott, C. J. and Batchelor^ J) Mafatlal 
V. Kannaya Lal. so I.C. 915 : 17 Bom. L. E. 705 

-——'Construction—Life estate— Reser-<ation 
of-lnslrument reserving life-estate to maker not 

a Will. 

Any instrument which confers or reserves a life- 

estate to the maker cao hardly in stricine.ss be 

called a will. {Beaman, J.) Pifsab Ve Gurappa 
38 Bom. 227 : 24 I. C. 716 : 16 Bom. L. B. 111. 

- Construction — Life estate— Limited 

estate—Disposition to Hindu wife—Estate taken 
by her. 

Where a will recited “my wife should be heir 
to everything and she and M should live amica¬ 
bly as of one family and if they cannot then M 
should be paid Rs, 4,000 and mv wife should 
enjoy all the remaining properties, etc.” Held, 
that the use of the words “should be heir” and 
which remain io the testamentary di>posit'on 
cannot confer alarge*- estate on ihe wife than she 
will take under the Hindu Law and that she lo. k 
only a limited e^tatc. [Ayling and Seshagiri Ai\ar, 

//.) Ratna Chettiar V. Napayanaswami Chet- 
TIAR. 24 I. C. 7«6 : 28 M. L. J. 616. 

- Construction—Life estate—Creation of 

-^Remainder, vesting of. 

Whenever a life estate is created by will the 
remainder cannot remain in suspense but must 
vest in some one. {Daniels and L\le, A. J.Cs) 
KUAS Nageshar Sahai V. Kuar Mata Prasad 
25 0. C. 189 : 9 0. L. J. 235 : 1923 Oudh 236. 

CoDittuction—Ueaniog of words. 

—- Construction — Meaning of words — 

Analogy, 

It is always dangerous to construe the words 
of one w<11 by the construction of more or less 
similar words in a different will. (5rr John Edge.) 
Sasihan Chowohurain V. Shib Narayan. 

3 Pat. L. T. 133 ; 26 C. W. N. 425 : 

1 P. 305 : 16 I. W. 434 : 42 M L. J 492 : 
24 Bom. L. B 576 : 36 C. L. J. 427 : 20 A.L.J. 862 : 

(1922) H. W N.: 368 : 30 M. L. T. 242 : 
491. A. 25 :1922 P. C. 63 (P.C ). 


- Construction — Meaning of words 

Family*'—Cash Interpretation of words— 
Decisions on. 

The word “family’’ is elastic and capable of 
different iBterpretatious. but ttere was no reason 
in the particular case for extending it to include 
people other than those existing when the testa¬ 
tor died. Where the will clearly staled that there- 
venues and rents of stated pr jperties are to be ap- 
plied 10 a particular manner with a dyecnon for 
accumulation ot surpluse income and then con¬ 
tinued witn a provision that out ol the 
such fund the shebait should have PO«ff 
celebrate religious ceremonies, the such 

fund’* included ihe added accumulations and uas 
not conRned to the original 

decisions which assign a in 

any word in a will, only i fhL“ 

connection with j:fication and 

meaning is a'wavs capable of modification ana 


WILL Construction—Meaning of words, 
meaning than coin or money on hand. {Lord Buck- 

'' SUNDR4 

WATH UAS. 24 c, w. N. 1026 • 

(1920) M W. N. 660 |P.C.)| 

Aulad' — Khanoan' — ll/egit,n,ale sons if 

legatees-Bequest to illegil,male children treated 

as Hindu, but of Mahomedan birth. 

A Hindu testator of (he Ksha(ri,a caste had an 
Illegitimate son ] by a Mahomedan mistress 

ed to Kshatnya ladies one aiter another treated 

these marriages as lawful marriages and the oB- 
spring of the union as 'egitimate, and „as 
anxious that otheis should treat y as a Hindu his 
rna.riages with Ksha-iya ladies as proper and 
the offspring as legitimate. The testator made a 
will to the effect that the income from certain 
properties should go for the maintenance of J and 
his aulad from gereratim lo gtDelation 
as long as his Khandan (lamily) wL 

died leaving a son'borrof the 

Kshatnya lady and several others b. rn bv 

Mahomedan concubines. Held, on a cons,ruction 
of Ihe will the <onof J by h-s Khastrava 

of J bv ihe'Jah" a”*' ’'‘'gi'i^’aie sons 

of / by the Mahomedan concubine were not 

intended to be included in the term" aulad’- and 

could not lake under the will. Whettier the son 
of / by his Kshatriva wife was in law a legitimate 
son or not. he was so considered by the le.tatnr 
The word ’’aulad" should be given its 
jacte significance of a legitimate iS'ue ’* Nor 

"A®'i?®''® “lending Ihe meaning 

of khandan which normally refers to the groun 

Of descei.dants who constitute the family of the 

progeo.tor so as to include illegitmate offspMug 
Where a gift is made by will of the corpus of a 
fund or of a li/e interest in the lund to the children 
of the testator or of another as a class, there may 
be good leason in such cases for holding that in 
India, the word children includes illegitimate 
children. {Lord Atkinson.) Sher Bahadur v 
Ganga Bakhsh Singh. 30 jq. .* 

41 I A 1 : 17 0. C. 68 : 18 C. W N 4oi ♦ 

15M.L r. 169 : (1914) M.W.n: 184 1 

12 A. L J 188 : 19 C. L- J. 277 ; 

1 0. L. J. 109 ; 23 I. C. 298 • 

16 Bom. L. B. 806 : 26 M. I. J. 29i (P. c.)‘ 


Construction Meaning of words—Doubt¬ 


ful, 

Where the meaning of the words of defeasance 
in a Will IS doubtful, a construciton most favour¬ 
able to the heir wi II oe adopted. {Macleod C 1 
and Shah, J.) Navalchand v. Manekchan’d. 

62. 1. C. 98 . 23 Bom. L. B. 450. 

- Construction — Meaning of words— 

'^Will shall not have any effect"—Codicil 

held that the word ihe ’’will shall not have 
any effect in a codicil meant only that the pay- 
inent directed was not to be made to the persons 
mentioned till 2 years after the death of the testa¬ 
tor but they did not prevent the accrual of the 
right of the legatees {Chaudhury, J ) Adminis- 
trator-Gbnbral of Bengal v. Hughes. 

21 I. C. 183 J 40 Cal. 193. 
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WILL—Constructioa—Meaning of words. 

—— Construction — Meaning of words — 

‘Malik*. 

‘Malik’ impl'es ab'^olute owner«hip unless there 
is anvihing in the context or the surrounding 
circurnstances to qualify such meaning and the 
word canno* be said to be so qualified by the 
mere fact that the donee is a widow (Broadway 
and Abdul Raoof, JJ.) Mohas Lal V Nipan’jan 
Das. 60 I. C. 619 

- Construction — Meaning of words 

Th^ words ‘shall be malik’ in a Hindu 
w'lll import the bequest of a heritable and 
alienable estate. unless the context indi¬ 
cates a different intention and clear and 
amb gu 'US dispositive words are not to be 
cont'-ollcd or quali6ed by any genera' expression 
of intention. A will gave certain property to X 
and Y in equal shares and reci'ed that they sh:ill 
be tnaliks and izahtl thereof and went on to sav 
and that share of Y shall be entrusted to .V as Y 
is subject to fits of epilepsy. In case he dies on 
account of the said disease his wife shall be en¬ 
titled to maintenance and all the brothers shall 
be owners of the property in equal shares. The 
words‘ ill case he dies” must be construed as 
meaning * in case he dies without issue before 
me” and that K’s son was entitled to succeed 1 1 his 
father’s share under the will. (Johnstone. C. J. 
and Sliadi Lai, J.) Uohoram v. Mehr Chand. 

38 I. C. 652 : 114 P. B. 1916. 

- Co*^struction — \feaning of wo'ds in. 

Per Ramesatti, J —The words "my landed pro- 
perty'hn a Will.mean alt the immoveable property 
of the lestator at his death. \iVallts. C. J. and 
Ramesam.J.) Seerangathan’Niv Vaithilinga 
Mudalmr, ,1931) M W. N. 248 : 

29 M. L. T. 281 : 13 L. W. 392 : 63 I. C. 104 : 

40 M. L. J. 532. 


WILL—Construction-Persona designata. 

sentatiyes with an iniuncHon against 
alienation. Held., the words 'heirg exe¬ 
cutors. administrators and representatives ” are 

words of purchase and not of limitations’ The 
words ‘after daughter in-law’s death’ have direct 
reference to death of R and indicate the benefi¬ 
ciaries are to be determined on ber death, The 
word "representatives'* includes all persons who 
would take the estate upon her dea^h testate ox 
intestate whether they are appointed by will or 
bv Cou't. The intension of the testator was to 
tie up his property and create a perpetual trust 
and so it is void. 11 Cal. 684. iP. C.) Foil. {Bake- 
well, J.) Krishnamma koyee V. Gopal Rao 

24. I. C. 485; 15 M.L.T. 406. 

- Construction — Meaning of words 

General intent—Particular words, 

A Court is bound to give effect to every word 
of a will without change or rejection if effect can 
be given to it not inco isis'ent with the general 
intent of the whole will taken together. If that 
cannot oe d^ne the geoeral intent has to be pur¬ 
sued though it may involve the rejection or trans¬ 
position of a oanicular superfluous or misplaced 
word. Property " moveable and immoveable 
before mentioned which is or mav hereafter be in 
my possession” includes a reversionary interest 
on the date of the bequest although the testator in 
his lifetime did no' take any steps to acquire its 
possession. {Kanhaiya Lai, A. J. C.) Uhamsa 
Baxsh Singh v Jagmohan Singh. 

32 I. C 209 : 2 0. L. J. 491. 

ConstrtietioH — Meaning of words. 

When a Hindu uses about himself or his pro¬ 
perty terms which have a special meaning in 
Hindu Law he must unless the contrary be 
establ'Shed be held to use them in their special 
meaning {Leggatt, A. J, C.) Gokal Das v. 
Chanda Bai. 10. I. C. 967 : 4 8. L, B. 235. 


- Construction-Meaning of words—Devise 

of land — Mo>’lgagc interest, if passes. 

A Hindu devised to his wife his one-fourth 
share in a mitta m the belief that he was absolu¬ 
tely entitled thereto. On the testator’s death it 

only a mortgagee’s interest 
in the mitta a'oi'g With other equal shares. Htln 
that the testator’s intention was to dispose of 

whatever interest he had in the m-tta in favour 

ofhiswidovv and that his m rtn.,j,e i t^rest 
pa'^sed t-'her, In India, there is no distinction 
bctweei reality and personality as to descent and 
he question of ascertaining the testator’s imen- 
tmn from ihe terms of tie w 11 »s less comnl'cated 
than ,n tingUnd {Wallis. C. J. and Spencer, J , 

Subbakaya Goundan V. Muthayammal. 

49 I. C. 260 : 35 M L. J. 684 


of words- 

pre^enfatives. 

A bequest to two oersons, their hcirs.execut( 
administ'ators upon trust that ihav and 
survivor of them ; her heirs, execulors ‘and 
miDistrators shall receive the rents and pr^c 

and pav an allowance to the testator's adop 

son and the balance to his wife during her 
and after her death to his danghicr-in-l; 
A during her life and after death to 
heirs, executors, administrators and 


Construction—Persooa designata. 

- Construction — Persona designata— 

Adot'ied son—Adoption ,iof Proved. 

I he Wife’s brother’s son of the testat'^r lived 
with him for maov \ears. The testaior ad'*ptcd 
him as his son and made a gift of the bulk of the 
property to him in IS'Jl and put him in posses¬ 
sion. Years later he executed a will in his favour 
describing him as an r'xdopted son. /f e/d, that 
having regard to the circums ances it was not the 
intention of ihe testator in bequeaihing the pro¬ 
perly to the deft, to give him only in the capacity 
oi an adopted son, aod that the bequest was to a 
pers-.n designated. (U^i/s/x and Rvves, JJ,) 
Khub Singh v. Kanji Lal. 41 All. 666 • 

62 I. C. 311 : 17 A. L. 3. 853.’ 

Construction —Persona designata—.Vai- 
kin—Adoption of daughters, 

^.aNaik-n made a will in favour of B. a 
daughicr of her near relative, 'stating tnai she 
had adoptfd B, and that her property was to go 
to her. Held, B was not to take the property 
as the adopted daughter but that B was the 
special object of A's b lunty, B took as persona 
destgnata though the adoption was invalid In law. 
[Batchelor and Rao, JJ ) Hira Naikin Radha 

37 Bom. 116 ; 17.1. C. 834 : 

14 Bom I. B. 1189. 
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WILL CoDStraction—Persona deiignata. 

~ Construction —Persona dcsignata. 

A provision making ail the provisions in the 
will applicable to the Palak son is too vague to 
be su ceptible of the interpretations that there 
was a gift to the ^"alak son, even as a persona 

desfgnata {Batchelor and Rao, JJ.) Jehangir 
V. Kaikhusru. 9 I. C. 9ol : 13 Bom. L. B. 141. 

-- Construction — Persona designala ~ 

Oilt to adopted son’-Adoption tnvalid^Effecl. 

Where a testamentary disposition contains a 
gill to an adopted son. but the adoption fails 
Courts have to consider whether under the cir- 
cum-^tAnces of the particular case whether the 
adoption was the reason or motive for the gifi or 
whether the mention of the donee adopted son 
was merely descripiinn, in which laiter case he 
would still take. [Shadi Lai CJ and Lumsden, 
J.) IsHER Singh V Surat Singh. 

4 Lah. 336 : 1924 Lah. 103, 
Construction—Besiduary clause. 

■ - Construction—Residuary clause. 

Testator appointed his wife the only executrix 
and entrusted all his property to her with in- 
strucli ms in giving his sons and daughters their 
shares as directed bebw. Alter lennination oil 
twcivc months from her death the property left 
by her as residue was to be devided equally | 
between his soos and daughters. Clause (12* of the 
will provided :--**After payment of all the (above I 
mentioned) sums and legacies shall have been 
made as to whatever (property) there my remain 
over all chat belongs to my iwife Bai Manekbai ] 
ano (I hereby) give (the same) to her". A ques- i 
tion having arisen where she was the residuary | 
legatee under the will by virtue of the said clause | j 
Held, that she was the testator's residuarv legatee 
under bis will within Ss. 196 and 197 of the • 
Succession Act. Cl.(12) of the will guarded against 
oontiiigancies such as lapsed shares and the resi- € 
due under ihe|gifts went to the testator's son and i 
■danghUr. What the testator proposed was that on d 
his wife's death the property which she had not f 
disposed of in her lifetime by any act inter vivos fi 
was to go substantially to his children ; and as h 
all the sons and daughters lived after the testator H 
or left issue who survived him, thev took vested b 
interests and were the oarties to take under the b 
testator’s will on the death of the widow. H 

{Marten, /.) Rustomji Framji Lentpi. d 

22 Bom. L Soo. 


I WILL—Construction—Miocellaneoua. 

separate 

houses the person in whose management the pro¬ 
perty is, will make a separate houses for them 

Rs. 600 . on the construction of the will 

the payment of the maintenanca is not contingent 
on be marriage of the ladies and that ihev 
would be entitled to maintenance even though 
they were not named, in the lifetime of the tes- 
tator. S. 11, of the Succession Act having no 
application, {Lord Mersey ) Chandra Kishore 
Rov V. Prasenna Kumari Dasi. 

38 Cal. 327 ; 15 C. W. N. 121 • 
38 I. A. 7 : 9 M L.T. 71 • 
(1911) 2 M. W. N. 30 : 13 C. L /. fi8 i 
8 A. L, J. 96 ; 13 Bom. L. B 67 • 
4 Bur. L. T. So ; 9 I. C 122 .* 
21 M. L. J. lie (P. C.) 

Vested estate-Bequest of 
profits tn perpetuity-Grant of corpus ^ 

‘he will do not indicate 
ihatthe legatees are specifically debarred from 
:laiming proprietary interest, a bequest of th” 
jroht of property in perpetuity vests the property 

'a I M (OaM/. / C. and Neave 

A. y, c.) Mahomed Ahsan Ali v. Masud Ali. 

10 O.L.J. 339 ; 1924 Oudh 149. 
Construction- Miscellaneou*^. 

—— -Construction—Bequest to two brothers 

A devise of properly by a maternal grand 

,nl two.grandsons. without specify 

ng what share each was to take, creates only a 
tenancy in common and not a joint ten^rlL 
i^alsh and Lindsay. JJ.) Ram Piari I Krishna 
PlARl. 43 All. 600: 63 I. C. 301: 19 A. Tj X 


_ Construction—Residuary clause—Fund 

sn existence unknowns-to testator. 

Where the testator apecified the property and 
there was a residuary cUuse. c ause does 
not apply to the property 

aad Kg >cs to the heirs as on an intestacy. Ofei/er 

The residuarv clause in the form in which it 

anoears in English wills, is pracdcallv u^nknown 
to ?he O'dinary leslator 

of coiistrucHon laid do®n by English Courts are 
nora^pl.cable. Kpnthalamal .. 

= .9 M L. 689. 

Construction—Vested estate. 

- Construction-Vested estate. .j 

A provided .hey 

,-n the following terms wnen 


: —— bond-Revocation 

The deceased, a few years before his death 
■ executed a documeni which contained the follow- 
1 mg terras; Owing to my health becoming wert 
day by day I give this paper in writing cf ray 

free-will that you will kindly accept Rs mnm 

for the fee for the nursing which you ha’ve done 
for me and my family for 10 to 12 years and 

I Rs. 10 000 a present from me in all Rs. 20.000 to 
be paid alter my death out of my estate " In a Jit 
by the plaintiff for recovery of the said snm ^ 
Rs.20.000 as being due to her under the will of the^ 
deceased, the defendants, executors, contended 
.hat toe plaintiff attended only once on Ihe de 
ceased as a nurse for which she had been paid’ 
that the relations between the plaintiff and the de 
ceased were of an immoral character and that the 
document which was of a testamentary character 
had l^en revoked by the last will of (he deceased 
The document was held by the court as not be 
ing a postobtt bond but one of a tesiame* 
tary character and that the testator had bv a later 

provision of thk 
document and viewed as a bond, it was not en 
forceable because the consideration 
aod Ulegal.(Mur/«rf, C. J. and Crui^A Hr = 
seinali Casam Mahomed v. Dinbai^’ ' 

25 Bom. L B. 252; 1924 Bom. 185. 

-— Co-sfruc/raB -Technicalities — Refer- 

ence toother wills ‘ 

A will made in India by a native of India should 
not be construed very strictly or technically. 
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WILL—CoostractiOD—MiBcellaneouB. 

The !ruc inlentioii of ihe tesiator has to be 
ascertained from the whole clause To construe 
one will with reference to expre^^sioos of more or 
less doubtful import in other wills in reported 
cases IS unrrofijable.(Oarar, J.) Saruar Navroji 
77 . FULBi Bai. 37 Bora. 644 ; 

19 I. C. 832: 15 Bom. L. R 362. 

- Construction — Guardian, appointment 

of, by tmplicatton. 

The words ol tho will in this case were held 
sufiScient to c institute the executor the guardian 
of ihe persons and properties of the minor sons 
of the testator. [Fletcher and Newbould, JJ.) 
Dhanonjoy hUNJA V. Ninai Grand Das. 

42 1. C. 674: 21 C W. N. 1134 

- Construction—Conditional gift^Condi- 

tion impossible of fulfilment — Effect. 

A tcs'alor granted an annuity to his wife by a 
clause in the will, that on her living permanently 
in his house or family dwelling house she would 
get for ma'ntenance Rs. 50 per month out of the 
estate up to the end of her life but she would 
forfeit t ic gift by residing in her fa'her's house 
or any where except his house. The will further 
provided that he had then no family dwelling 
house but he or his executois should build one: 
Ko house was bu'lt by the testator or by the exe¬ 
cutors Held, the widow should get the annuity if 
she liTed ehewhere than her lather's house, 
though not in the abode of the testator. {Fletcher 
and Richardson, JJ.) Satish Chandha Neogi v 
Sarat Sundari Debya. 38 I. C. 103 . 


WILL—Cdfittmction— MiiceUasecui. 

The prohibition to adopt may be express or Im¬ 
plied. A provision in a will by a testator that ‘if by 
divine favour I happen to have a child of the 
male sex ' means only a natural son and does not 
confer an authority to adopt even by necessary 
implication. {Abdur Rahim, Ojfg. C. J. and 
Phillips, J.) shiyali Subbaya Chetty V. Calve 
Subfaya Chettiar. 21 M. L. T. 315 

37 I, C. 404: 5 L. W 740 

Cons/ruc/io» — Tcnantsdn’comtnon^ 
Survivorship. 

Where the legatees of a will took as tenants-in- 
common the survivor of them cannot retain the 
whole merely because he happened to be the 
A’arananflrt of the Tarwad. {Trotter and Sesha- 
gin Aiyaf, JJ.\ Farakkal Akippayil Kader v, 
Parakkal Arippayil Pakkkarmmar. 

33 I. C. 988 : (1916) 1 M. W. N. 190. 

Construction — Lagacy^Chatge on move^ 
able property. 

A will provided that a certain stipend was to 
be paid to a person out of the testatrix's allow- 
ance from Wasika and notes, etc,, and th«t the 
whole ol her landed property was to be divided 
among relations. He/rf, that the stipendiary must 
look for pa\ment3 only to ihe fund consisting of 
the notes and the testatrix's moveable properly 
and not to the immoveable property. {Lirtdsay, 
J. C.) Amir Mirza v. Haider Mirza. 

28 1. C. 217: 2 0. L. J. 113. 


- Construction — Intestacy. 

A bequest of the absolute cs’ate to the widow 
who was pregnant at the execution of the will 
providing ihat in the event ot a sou being born, 
he would take his fa'her’s place as owner pro¬ 
vides ^nlv for an absolute estate to the widow on 
con'^ition of a son not being born, and so in case a 
son had been born and died during the testator’s 
lifetime there was an intes'acv. 31 Mad, 310; 33 
CaL 947; Dist.. 16 Cal 283. Con, [Reid, c' J.) 
Prem Kuar V . Jagat Singh. 15 p. w B. I9ii . 

9 I. C. 742 : 176 P t. B. i9U 


-- Construction—Power to sell includes 

power to mortgage. 

Where power of sale is given bv a will to a 
r^raon he has implied power to mortgage 
{Schewabe^ C J. and iVatlace. A) Parthasarathi 
Naidu V. Mukundammal, 43 m 3.551 . 

45 M. 867: 16 L. W 670: (19231 M. W N 729 • 

(1923) M, W. N. 14 : 1923 M 84 ! 


Construction- Raltftcnlion- i-ari 7 lic 

Where a testator by his will declared th.al 
share given to him in a rartition deed bet' 
t^he co-oarceners in bis Tarwad was to be t 
by his heirs on his death if he died not a 
tion the partition in his lifetime and died v 
oul oncstion.ng. Held, that silence on the par 
he testator amounted to ratification of the p 
ttnn and that as a conditional ratification of 
partition ,t was valid. (Waiiis. C. J and Sesha 
Atyuf ^ JJ ) Kalliani Ammalv* Narayana Mri 

46 I. C. 758 : (19181 M W. N 

Construction-Authority to adopl— 


plied authority 


- Construction—Property bequeathed for 

performance of ceremontts—Slranger—Rights of. 

The testator by his will directed that defis. 1 
and 2 who had lived with him as his own children 
should get the residence of his estate, namely. 

1 bigga and 5 Katha^ of land and that they should 
Sfcll the property and perform bis shradhs with 
the proceeds. The childien were minors and the 
shradh ceremonies were validly performed by a 
volunteer ; Held, that defts. 1 and 2 nevertheless 
took the property freed from the burden and 
t^ere was no intestacy as regards that property, 
y.) Moti Lal V. Ram Khblawan Das. 

1984 P. 17U 

- Construction—Gift—Transfer of proper¬ 
ty in presemi. 

In dealing with the internal evidence of a 'docu¬ 
ment upon its own character, neither the reser¬ 
vation of property t > the testator nor the alleged 
deliverv of possession lo the legatees are in them- 
selves sufficient to destroy the character of the 
document which purpt»r(s to be a will. Nor is 
there anv authority for the proposition that ac- 
tinl deliverv of possess-on to beneficiaries is 
fatal to a lestamentarv bequest It is no doubt evi¬ 
dence against the disposition being testamentary 
but it is n t a fact that per se annuU its testamen- 
tarv character. As evidence, il can be rebutted by 
other-evidei ce. It is a natural and intelligible posi- 
uon that a testator mav wish to put bis legatees 
m immediate possess-on to test the success ol the 
d'soosil on to avoid disputes as to the inicrpre- 
tation of the Will and to famili.aTise the beneficia¬ 
ries with their eventual properties. Courts must 
necessarily recognise such temporary possessioo 
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WILL—Conatruction-Miscellaneous, 

as not incompatible with a will, provided that 
Iff to which possession was given 

effect to IS unmistaseably revocable aid tha 

possession is not intended tn coi fe» a permanent 
nferest dun. g the lestat r’s lifetime. The essen- 
tial < f a gilt is that ihe dt nor should intend 
immediately to divest himself . { the property. In 
the present case ihe executant specifically leserved 

to himselt in the deedthe right of modification 

and d d not so divest himself. Held, the document 
was a will and the c-ntention that it was noi 
acted UDon as such because possession was givet* 
under it, cannot be maintained. {Pipon, J.C) 
Yusap Khan v Misal Khan. 73 I. C. 99. 


WILL—Executor. 

A document written by a Cutchi Memon in 
the nature of ins' uction to be given to his legal 
adviser for disposition of his property among his 
relatives, may onerafe as a will. {Marten, J.) 
bARABAi V Mahomed Casium. 

43 flom. 641 : 49 I. C. 637 : 31 Bom. t. E. 49. 

Essentials of—Nomination of successor 
oy mahant. 

U icument by mahant appointing his succes¬ 
sor is not a will. {Chitty and Teunon, JJ) 
MADHUSUDHAN DaS JagadINDRA NatH RoV. 

27 I. C. 24 : 20 C. L. J. 807. 


Constt uction—Rules. 


In construing wills the lest is what did the 
testator mean having regard to the words used. 
One of the ca>dinal rule- in construing a w li i 
to avoid an intestacy whether wholly or partially. 
{Raymond and Madgaskar, A. J.Cs) NAiiA\KDM> 
V. Tek LhaND. 1923 Sind 42 

— — Construction—Period of vesting—Exclu- 

Sion from inhtritance. 

Held, on a construction of the will that ihe 
testator intended that his son's widow should be 
entirely excluded from any share in the distribu 
tion whether as heir of the son or other vvise. It 
is open to the testator .o direct the cla-s oi heirs 
or Bext oi kin to be ascer ained at any time and in 
any manner he chooses {PawceiU A.J.C) L)inbai 
V. Nusserwanji Mehta. 28 I. C. 481. 


Essentiali. 

— Essentials of—Testamentary instrument 
—Dispostiton of prvptrly 

Where a Hindu by a i instrument styled a will, 
appoints executors g'ves his wile authority to 
adopt and makes certain dispositions of property 
over which he haddispi.s" g power on thai date, 
the document is a will. \Lor<i Wrenbury.) Venka- 

TANARAYANA PiLLAI V btBBAMMAL. 

39 Mad. 107: 43 I. A 20: 20 C. W. N. 234 
3 I. W. 177: 19 M L. T 147: l4 A. I J. Ii8 
11916) 1 M W N. 97 : 23 C L. J. 366 
16 Bom. L. B. 372 : 83 I C. 373 
29 M. L. J. 881 (P. C.) 

- Essentials of—Testamentary disposition 


sue 
my lainily 


— W hat constitutes. 

A lalukdar m 1862 in ccmpliauce wth the 
ditecuuiis i.^sued by the Govtii ment, declared 
that “I wish and file this application, that alter 
in> death Umrao, the eldest son (sic) (shall 
ceed.) My estate should cominue in 
undisposed in accordance with the custom o 
and that tJie younger brothers should 
be enti led to maintenance Irom gaddi nasiun . J office. 
Held, that there was a valid te^talnemtary 

di posi.ion by the talubdar of his 
favour of his eldest son. {Lord Macna^hte . 

Umrao Singh v. Lachman Singh 


lorie of—Answers to interroga- 

The rule of English Law that even answers to 
interrogamries may be regarded either as a 
codicil or will, mav not apply to testamentary 
dispi.sitions in India. Under the Hindu Wills 
Act, and the Indian Sllcce^Slon Act it is doubtful 
whether such mformal declarations could be 
regarded as a testa ^PDiary. {Abdur Rohim and 
beshagiri 4 yar, JJ,) Muthukrishna Naicken 
V. kamachandra Naicken. 

47 I C. 611 : 37 M. L. J. 489. 

-- Essentials of—Letter—^Dispositions' 

A porfion oi a letter containiog dispositions 
of I roperly after the wriier^s death ope/atea as 
a will noiwiihsiandi. g ihat the remainder of the 
letter effects an immediate settlement and cooiem- 
fNaie? ihc execution of a more formal document 
[Oldpeld and Tyabji. JJ.) Somanchi Vrnkata- 
subbarayauu V. Somanchi Pullamma 

26 I. C. 363. 

- Essentials of-Draft undated and un¬ 
signed. 

A draft will unsigned and undated may bo 
legally a Will if it contains the last wishes of 
ihetes-at.r. {Batten, A. J.C.) Ramachandra 
V. Dattaya. 48 I ^43 

Executor. 

--- Executor—Delay in filing accounts— 

kffret of—Duties and liabilities of. 

Mere delay m filing accv unis does not destroy 
any right ol indemnity that may exist but in any 
case lor such right lo exist the execuiors must 
Show that they aie not indebted lo ihe estate 
If one of the assets consists of a family banking 
Dusiness carried on as opposed to ihe terms of the 
willai'd without periuissioD or direction obiained 
from the Court, the executors • ould be personally 
liab e lor any money boiruwed for that business 
and net the estate. {Creates, J.) Sudhir Chandra 
DAS V Rassbswaki Chauohuri. 

69 1.6.796 :35 C L. J. 46. 
-Executor—Doubt as to continuance of 


UMRAO biNGH V. 

3.* All. 344 : 38 I. A. lo4 : 14 0. C 133 

16 C. W. K 497 : 8 A. 1. J- 468 = ^ 

9 M. L X. 807 : 13 Bom. L. B. 40'* 


11911) 2 M W. N. 243 : 10 I. C. 28n . 

* 21M. L. J.637 1P.'^.)- 

p.^entfals of- Instructions as to disposal 
of tr'^rfy-Do^ument ^r.Ucn by Cutchi Memou. 

c D—VOL. IV 


will, continuance 

of executorship is doubtful, mortgages bona fide 
executed by the execuior and asserted to by 
Jega'ees bind the estate. {Chaitcrjce and 
Panton, Jl.) RadHa LakshIMI Deluja v 
joGESH Chandra Roy. 80 I. c. 479 

- Executor—Power of sale—Mortgage- 

Suit to enfo'ce mortgage. 

An executor under a will with express power 
to sell has power to mortgage except incases 
where a prohibition against mortgage can be 
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WILL—Executor. 

inferred fro.n the terms of the will. In a suit 
□pon a iiurrgag'i made by an executor u'^der a 
will with express power of sale the onus is not 
on the mongagee to pr >ve as part of hi> case that 
the executor was acting propcily in effecting the 
mortgage {Schwabe, C. J and IVallucc^ J.) 

PaRTHASARA THI N\IDtI V. MU K (J'4 D WI4 \ L. 

16 L. W. 670 : (1922) M. W. N. 729 : 

45 U. 867 : 43 M. L. J 551 : 1923 M. 84 

- Executor — Legatee creating mortgage 

pending administration ^Decree on mortgage 
Executor if entitled to declaralun of moahdity 
of decree. 

Pending the complete administration of the 
estate of ibe deceased, one of the legatees inori* 
gaged his interest and upon that a decree was 
obtained- In a suit by the executor for a declara* 
tion lhat the properties were not saleable ai d tor 
an injunction preventing such sale. Held, 
as the difeniaiit had dvine nothing to 
prejudice the title of the executor the suit was not 
maintainable. Accepting the legatee's iMt‘'resti as 
security did not amount to throwing a cloud on 
the title. (Spencer and Ramesam. J/.) SoUNDA* 
RATHAMMAL V. NARAY A NASW A Mt AiYAR. 

15 L. W. 639 : 31 M. L. T. 50 (H. C ) : 

42 M. L. J. 667 : 1922 tfad 306. 

'Executor — Liability of heir of. 

The heir of a deceased executor is n it person- 
.ally liable for any breach.of obligation of executor. 
Uenktns, C, J. and Mookerjee, J.) Khetr.vmaNi 
Dasbb V. Ohirandra Nath Hoy. 

35 I. C. 370 : 41 Cal. 271. 

Executor—Debtor of the testator appoint- 
ed as executor—Suit by l->giiee ai^auisf the 
representatives of the executor —Haiure of — 
limitation—Right to claim interest against 
representatives of executor. 

If a person appointed as an executor renoun¬ 
ces ihe effice or dies without having acted or 
without obtaining probate, he will be in ihe 
position of a stranger debtor and anaclionto 
recover the debt will be barred unless broughi 
within the time limited for an action to rec wer 
a debt If the executor fails to di h’S duty 
and refuses or neglects to sue, a legatee may 
sue the executor in due course of administraiion 
and may pin the debtor or his repiesentatives a> 
parties and clami payment of the debt due to ihe 
estate. If the debtor himself is one of the execu¬ 
tors, the debt payable by him is deemed to have 
been paid by him to himself and becomes part 
of the assets of the deceased testat >r i i hi- 
hands, on which interest at 6 per lenfjper annum 
is charged if ihc amount is not invesicd. vvheiher 
the executor proved the will or not, provided he 
acted as executor. A legatee does not represent 
the estate and has q i direct claim against anv 
debtor to the estate. His only right is to recover 
as legatee his share of the residue which was be¬ 
queathed to him from the executors and if the 
executors had died possessed of properly belong, 
ing to the testator, he can recover the same from 
their representatives. One executor Is as much 
eniiiled to be in possession of the assets of the 
testator and expend it in due course of ad ninis- 
tration as his co-executor, and there can ordioari- 
ly be no suit against him by the co-executor to 


WILL—Legacy. 

pay over the assets to him. A suit by the legatee 
tails under An. 123. A creditor or a legatee 
may bring a suit for administration to recover 
the debt or legacy, to which peisons beneticiaUv 
interesiled may net be i ecessary parties but the 
decree w ould be for an account of the property in 
ibe hands of ihe executor, where when the plff 
legatee is i oi emi led to payment of the legacy 
on the date of the decree, the Court should order 
thr executors to ray it into Court and to direct 
Its inves ment. [Ayling and Srinivasa Aiyangar, 
JJa ChIMNA V. VliNK^TASUBBy RoW. 

6. L. W. 85 : 41 I. C. 605 : 33 M. L. J. 195. 

- Executor—Keeping monies in unautho' 

rised sccurtiies 

Where a tes ator directed (under bis will) that 
a certain sum of m-ney was t) be kept in a 
pa ticuiar bank for a period of 3 years and that 
alter that dxte X and Y will be cniitlcd lo princi¬ 
pal and interest and the execu'ors never t^'ok out 
the money and tiie bank failed after wads. Htld, 
it was not obligatory on the executors to tike out 
monies afier ihe 3rd >car and pay off the bene- 
bcianes or to keep in m mies in approved 
securities. {CouttS'Troller and Srinivasa Aiyan- 
gir, yy.f Dhupati Srinivasacharlu V. xndoor 
rBRINDAVAMMA. 83 I. C. 604. 

Formtlit es. 

- Formalities of— Execution without 

attestation—Aiteitation before Sub-Registrar 
whether valid. 

A w II executed without attesting witnesses 
and deposited in the Registrar’s otfice but taken 
oui at the Registrar's . fhee 10 years afterwards 
m the presence of w toesses who signed toe same 
in ihe pioper places, sufficiently satisfies the 
provisions of S i-O of the Indian Succession Act 
and must be taxen as having been execuied aod 
reg'S'cred on the same diy. {Piggolt, J. C. and 
Lindsay, A. J. C.) MiR Syed Hasan v. Taiyaba 
BtGAM. 26 I. C. 547 : 1 0. L. J. 581. 

Legao y. 

- Legacy Debt due from legatee — Eifecl. 

A legatee could not cU’m payment of his legacy 
from the estate until he pavs even unascertained 
debt due to Ihe estate on the general principle 
that r'n a distribution of a fond a party cannot 
tay claim I > a share in the disiribution till he 
brings into haUhpof t money due from him to 
tne lund that is heing distributed (Scott, C.J. 
and Davar, J.\ H*la!V Chaturbhuj Gopalji. 

31 I. C. 600; 17 Bom. L. fi 985. 

Legacy — Suit for —Limitation —Suif by 
legatee against executor de son lort. 

Legacies could nut be Sued for until the ter¬ 
mination of the litigation and therefore time 
under Ihe Statutes of Limita ion does not begin to 
run until th.re are avaihble as-ets. The aigu- 
ment that an cxecu'or de son M could not be 
sued by a legatee, at any rate, in the ahsence of 
the if'gal personal reoresentaiive. appl cs only 
where there is a^y legal representative. But 
when a representative of the deceased or a person 
in possession of he estate is proved to have re¬ 
ceived enough to pay all demands against the 
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estate m full no such rule can apply. Per Kutna 
f-asu-aw: hastn. A-When the same heirs are 
biought on rec >rd in a suit covering both the ner- 
sonal properties of the wtduW and the propeities 
m which she has a limited estate, the legal re- 

presentauves should be said to be on recoid as 
her own Itgal represontaiives. It seems that !•> 
order 10 apply the doctrine that a person claim¬ 
ing under colour of a hostile title cannot be .r>ade 
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WILL—Oral will. 

previously- 

^Viscount Haldane.) Adwaitva Pras*d v. Bal- 

(19161 1 M. W N. 377^: 
4 L. W. 637 : 33 I. C 862 : 
20 c. W. N. 650 (P. C.^ 

- Oral will^Proof of. 

The evidence in proot of an oral will must be 
precise and explicit. The statements of witness- 


executor ol his own wron^, a claim must be made who a e at variance as to t^ie time olace anH 

bonande.Cootc y.WhUttngdonA\m,\bh.R.K^, the words used by the deceased a-e wnJfhleL 


Kef. (:ichwabe, C. / , Couth-Trotier and (f^afique and L 
humataswamt iiafilri, JJ.) Zamindar of Hhad- ^ Pfag L)att. 
PACHALAM V. Ski Raja Venkatadri appa Rao. 

43 M. L. J 486 :- Oral 

16 L. W. 369 : (1»22) M W. N £>82 : Entries in ih 

31 M. L. T. 221 ,H C^! : 46 M. 19u : 

19«2 Had. 467- arp n^t 


^- 'Legacy attacked on the ground of undue 

injluence—Onus of prooK 

Where a lagacy under a will is sought to be 
set astde on the ground of undue influence it 
must be proved not only that the legatee was in a 
position to exercise ioBuence but that the indu- 


(Rafiqtte and Ltndsay, JJ.) Balbhaddar Prasad 
V Prag Oatt. 41 All 492 • 

50 1, C.9S8 : 17 A. L. J. 765. 

——Oral wdi-Soldiers' will^RequhUes of. 

Entries in the kindred roll and names ot heirs 
made about a soldier by the military auth-irities 
are not temamount to the soldier’s will, (Maclend 
C J. and Crump, /.) Bhaghubai Tvkaras v 
Appaji SitARAM. 47 Bom 652 .' 

35 Bom. L. E. 167 : 1923 Bom. 260; 

~ Ora/ will— Proof — Rtciial in an unregis¬ 
tered deed. * 

The fact of the ora! will can be proved bv the 


. . ♦ .4 • . . ^411 UC UrOVcQ hv fhP 

ence was unduly exercised, the burden of ptov- admission of the plamtilf. although it is (ounH tn 
ing both being on the pany a tacking the legacy, a recital in a deed which to take effect as a dpld 
Courts do not look with favour on atlem. ts to of gift, would require registration. If the recital 


atta'k bequest on ihe ground of undue ioBueoce 
{Sadastva Aiyur and Spencer, U.) Rajarajbsw^ka 
Sethupathi V. Kupausami Aiyar. 

41 M. L. J. 474 : 68 1. C. 363 : 

(1921) M. W. K. 722. 


legacy. 


•Legacy—Release of right to unknown 


IS icguired to be used to prove an oral will, tbes 
it cau be proved, and any question of registration 
is irrelevant \Macleod. C, J and Shah, J.) Bai 
Sita i>. Bhegi Lal Amritlal. 

46 B 66 : 1922 Bom. 149 . 

- Oral win—Proof of. 

Where a peison bases his title on an oral will 


A release by tlie natural heir of all his claims the onus of proving the precise words spoken on 
against the estate before the property was known which he rehes, lies heavtly on him. (Scott-Smith 
to and di'Posed by the testator could not afiect and Shadi Lal, JJ,) Narain t'. Gaimdo 
his ng its to the money discovered to behng to 86 P. W. E. 1918 : 45 I. C. 183 : 

Ihe testator after his death (Bukewell. J ) Kun- 83 P. L. R. 1918. 

Thalam.mal p. SuryaPkakasavoya Mudaliar. r •„ r> .c .. 

38 Mad. 1096 : 31 I. C 494 ; - Or^l wtll-Proof of. 

29 M L. J. 6o2. J" a nuncupative will, be who rests his life on 

the spoken words of a man since deceased must 

_ Le^aev-Vahdity of—Bequest to rcla- prove with utm st precision Ihe words on wh ch 

Arn^Jeftve Wife he re'ieii with every circumstance of time and 

There is^nothing in Hindu Law to invalidate a space. [Robertson, J.) Tolak Nath v . Jaga- 
Icgacy to the prospective wife of a relation, if she nath. ?i2 E ^ ® = 

was in existence at the time ol the testators 13 1. C 51 : 117 P. W. B. 1911. 

death. i8atten,0.J.C.) KamdUlari v. - Oral will-Proof. 

*-'" ^ ** The persm selling tip a nuncupative will must 

allege and prove with the mmost precision the 
words of the deceased he ’elies upon with every 


■ESHWAH DaYAL 


18 N L. K. 143 : 
1923 Nag. 105. 


Oral will. ci'^cumsiance of time a d place. (ITa/Ix?, ~Offg. 

« J ■,» pf^oof of Trial Judge's C. 7- and Seshngiri Aiyar, J.) KUmaraswami 
- Oral will—proof of b pillaip. Vairivanatha Hillai. 

/»• ^ 261. C. 14. 

When a Ja of his property- Oral will - Slrict proof-Discrepancy in 

widow and I daugh er, , .P, . • nephew from Stafements of winesses—Finding of fact. 
by will and expiessly * . -ptie widow Courts must in-ist on precise proof of ihe terms 

.participalioa in the « adopted ‘the same ne of a nuncupative will but ih-s does not mean that 

some > ears after warns ^ ^ an oral wnl annot be proved unless all the wit- 

phew-ssonallegmgver^^^^^^^^ j,,,, oesses give precisely the sa ne words in telling 

trial Judge found ,lnce. lha* what the testator said. It is onlv to be expected 

were discrepancies in me c to we-ght that the recollection of the wimes-* should use 

opinion of the trial ^ jp favour of his slightly different terms of expression but if the 

and the balance of testimony of the language is the same if d.-es not 

conclusion. That such wy the fact master. The question whether the will has been 

were, might well be ,,es described proved is one of fact and the findings of the lower 

dhat theconversation which IOC wiiucs . • 


what the testator said. It is onlv to be expected 
that the recAllection of the witness should use 
slightly different terms of expression but if the 
effect of the language is the same if d es not 
master. The question whether the will has been 
proved is one of fact and the findings of the lower 
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Appellate Court will be binding on second appeal, 
{Hallifax, A, J, C.) Bkawaniram v. Dammar 
Singh. 5 N. L. J 184 : 192S Nag. 46 

Powe*^. 

- — Power — At>potntment—Exercise of th^ 

power in donee's lifetime ' 

W 'ere bv a will the legatee was not at liberty • 
to sell or mortgage the house and alter the decease I 
of the legnee the house was to goto persons 
appoMited by the |. gatee by will or deed, held, 
that th‘ legatee could convey the absolute es’atc: 
in a property willed in his favour. iMacleod, \ 
C. y.) Bapuj; V. Haji Esmail. 641.(3.644:! 

23 Bom L. B. 1259. i 

I ' 

- Power—A ppointment — Execution — Vali- \ 

dity of —Omms. ' 

Per Scott, C. J — A Court will not try to compel j 
the execution of a trust where the terms of trust | 
are n »t asceitained or a certaiDable. Where ai 
power in ihc nature of a trust t'as oecQ executed ) 
in the rofessed comphance with the authority | 
given, I he burden of proving that the execution 
was a fraud on the power lies on those who j 
seek bs challenging the execution to get possession 
of the property in the hands of those benefiting I 
by the act ol the donee of the power. (Scoff, C. 

/. and Macleod, J.) Shrivbai v Ratnabai. 

43 Bom 845 : 51 1. C. 209 : 

21 Bom. L. B. 384. 


Probate. 

- Probate—Grant of, when testator domi' 

died abroad 

The will of a te-tator domiciled abroad although 
not proved in the place of the testator’s domicile, is 
capable of probate in British India if it is valid 
according to the law of the testator’s place ol 
domicile and tf there arc assets ol toe testator in 
India. (Lord Parker.) SooNA Mavna Kena 
Roona Meyappa Chetty v, Soona Navena 
SUBRAMANIAN ChETTY 48 I. A. 113 : 

20 C. W. N 833 : (1916) 1 M W. N. 455 ! ' 
18 Bom. L. B. 642 35 I. C 323 • 

85 L. J. (P. C.) 179 ; H9'6i 1 A. C. 603 : 

114 1. T. 1002 (P, C.) 

- Probate—Refusal of executor—Effect. 

If an executor called upon by citation refuses 
to lake probate within the hmited time, any com¬ 
petent applicant may be granted a copy of will 
and Letters of Admini tration. (Beaman and 
Heaton JJ.) Kavasji Sorabji Aibaua v . Bai 
*^‘nbai. 40 Bom. 668 : 36 I. C. 373 : 

18 Bom. L. B. 766. 

- Probate-Grant of—Unattested altera¬ 
tion in will—Presurnttion. 

Where urattested alierations occur in a will 
the presumpiion of law is that such alterations 
were made after the e.xecution of the will and in 
the absence of rebutting evidence. P-obate will 
be granted m the original state omitting the abe- 
ration. (Mookerjee, C. J. and Fletcher, J.) SuR-1 
ENDRA Krishna Mondal v. Rani Dasei, I 

47 Cal. 1048 : 33 C. L. J. 34 ; i 
59 I. C. 814 : 24 C. W. N. 860 ' 

——— Probate-Refusal of—Will is ineffioaci-' 
CHS—'Improper. 


2^48 

WILL—Proof of. 

Probate of a will cannol be refused on the 
ground simplv that it is what lawyers in ancient 
time called “ inefficacious, " That doctrine does 
not apply to I.'diA. (FltUher and N. R. Chatter- 
jee, JJ ) Rammal Dass Koch j. KakalKoli 
Kochini. 43 I. C. 208 : 22 C. W. N. 8i5. 

- Probate—Not taken out —Effect of^ 

Duty of Judge. 

When a will is set uo the Judge is bound to 
co-«sider it though probate has not been granted. 
(Jenkins. C J and Wcodroffe, J.) Akhoy Kumari 
Debi In the matter of. 

42 Cal. 953 : 28 I. n, 972 - 
19 0. W. N, 813. 

- Probate —Revocation after many years — 

Onus on petitioner to offer reasonable explana- 
tion of delay. 

Where the petitioner comes to Court after con¬ 
siderable delay and knowledge ot and acuquies- 
cence in, the grant rf probate on his part aie 
shown, the Court will not allow him to reopen the 
probate unless he offers some reasonable and 
true explanation of the d lay. (Holmwood and 
Chapman, JJ.) Manorama Chowdrani v. Shiva 
SUNDARI M/UUMdar 42 Cal. 460 

28 I. C. 886 : 19 C. W. N. 366*. 

.— 'Probate—Letters of Administratior .— 
Dtsiinciion 

No distinction between a grant ol probate and 
a grant of Letters r f Adrrinisiralion can be drawn 
so far as the proof of the genuineness and vali¬ 
dity bf the wilt is concerned. Both ate conclusive 
evidence of the factum and validity of ti e will. 
Wicker Hume, 7 H L.C. 124, Foil (.46dur Rahim, 
Offg. C,J. and Rrishnan, J.) Kala Bandi Venkat- 
RATNAM V. Rala Bandi Raja Kam M‘*hana Rao, 
4 L. w. 248 : 36 I. C. 854 : 31 H. L. J. 277. 

- Probate proceedings—Title to properties 

and determination of adaption questions — Juris¬ 
diction 

The title of a testator to the properties covered 
by his will or the quc’^t on whether or not a per¬ 
son was adopted by a ♦estator, are not matters 
which could be decided in prt bale proceedings. 
20 Bom. 2l0 Dist. (Atkin on and Kingsford, JJ.) 
Mahasundbr KuBRr. Ram Ratan P ’asad. 

35 I. C. 416 : 1 Pat. L. W. 370. 

Probate—Burden of proof —St< 5 />iciOBS 
ciroumsla mes. 

Where there are suspicious circumstances 
about a will it is for those who piopound H e 
will to prove aHirmativeh that the testator knew 
a -d approved of the Cnotents thereof and it is 
only if this is down that 'he onus is thrown on 
those who oppi se the will to prove fr.iud or un¬ 
due inauence to displace ti c case made lor prov¬ 
ing the w.ll. (Ri^g, J,) PaulG. V. p T. 
Thompson. 59 i. c. 635 : 13 Bur r. T. 80. 

Proof of. 

Attestation. 

OisDosiPg state of mind. 

Evidence 

Non-registration. 

Onm of Proof. 

8ignatu-e. 

XiscellaneooB. 
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WILL—Proof of—Attestation, 

$ 

Proof of—Attestation. 

-^Praof of—Atiffitation — Attesting wit¬ 
nesses not of supt rior posithn^Mention of adop- 

tton-Whether ran he questioned. 

Where the terms of a w.ll are natural enough 
and where the testator had suddenly become ill 
and got such persons as were available at the 
spot to attest the will. The contention that the 
will should not be accepted as genuine because 
the witnesses to its executi m were not of a 
Superior position in the ab-?ence of any evidence 
of perjury or forgery, is not sound. Something 
more than mere suspicion is necessary in such a 
cas*^ to make convincing an argument made on 
the social position of the witnesses. 22 I,A. 12 
and 41 I.A. 80 Foil The Court may alsocoo 
sider the ques’ion of adooiion with reference to 
genuineness of the will oiilv and not as a substan¬ 
tial question. (Sir John Edge.) Dulhin Genoa 
Kunwar V. Harnand4N Singh, 

20 C. W. N 617 : (1916) 1 M. W. N. 358 : 

4 L. W. 214 : 33 I C. 790 : 30 M. L. J. 624 (P C.) 


WILL—Proof of—Disposing state of mind. 

testing witnesses was such, that they might have 
seen the execution and a'testa ion respectively 
and It IS n,,t neces^^ary that affirmative ev idence 
sh >uld be forthcoming that the execuian’ did as 
a mwer ot fact see the attesting witnesses put 
their signatures or that ihe attesting witnesses 
Old actually see the executant sign the document 
b ery presump ion will be raaHe in favour of 
due execution and attestation when a will is re¬ 
gular on the face of it and is apparently duly exe¬ 
cuted. [Mookerjee and BeachcrofU JJ.) Bramha- 
DATT Tiwari V. Chandan B:bi. 

I. C 686: 20 C. W N. 192 : 

Proof of—Attestation—Onus. 

The burden of proving a wil* rests on the party 
propounding ii, (Krishnaswamt Aivar and 

KANNAPPaREDDI rt, KANNA PPaREDDI. 

(1311/ 1 M. W. N. fsi : 9 I C. 72'': 9 M. L T. 338. 
Proof of—Disposing state of mind. 


— Proof of—Attestation by servants and 
defendants—Natural and reasonable dispositions 
— Presumption. 

Where a svill is reasonable, natural and proper 
in its terms and in accord with the feelings and 
tenor of life of the testator, and its execution is 
proved by anything like reasonable evidence, the 
fact that the attesting witnesses are servants or 
dependents of the testator is n )t an element to be 
taken into account in considering wheiher it was 
val'diy executed. Blank forms and sheets signed 
by people other than the testator are not relev-»nt 
to prove that the attestator was also in the habit 
of signing similar blank paper and that the will 
might have been wiitten on some such paper 
After his death. [Lord Shaw-) Musammat Jag- 
RANI Koer V. KuarouRGa Parshad 36 All. 93 : 

1 0. L. J 67 : 41 I. A 76 : 16 0. C, 386 . 

U A. L J. 125 : 15 M L. T. 136 : 

(1914) M. W. N. 187 : 19 C L J. 165 : 

18 C. W. N. 621 :16 Bom L B 141 ; 

22 I. C. 103 : 26 M. L. J. 153 (P.C.). 

Proof ol--Attestation—ExecuHon^Com- 


^f-^^^posing state of mind— 

fu , 1 '7 not to recreate the will 

that the testator ought to have made. 

When a will has once been made and is appar- 
ently m perfect form ai d the evidence oj the 
attesting witness is to be trusted, few thing, can 
be oiore dangerous than to attempt to re-create 
ihe kind of will that the man ought, ip the opinion 
of the Court, have made. Once the man’s mind 
is free and clear and is capable ot disoosing his 
property, the way in which »t is lo be dispO'ed of 
rests wiih him and it is not for any Court to try 
and discover whether a will oould not have been 
more consonant either with reason or with ju'iice 
[Lord Chancellor) Arunachallam Chetty v 
RaMaswAmi Chrtty. 20 C. W U. 673 • 

S L W. 508 ; (19!6j l.M W. W, 399 • 
18 Bom. I. B. 408 : 83 C L.J. 638 : 20 M. L. T. 80 • 

35 I. C. 1 : 80 M. L. J. 565 (P C.), 


■Proof of—Disposing state of mind. 


mon law of Scotland -No witness-Validity. 

According to the Common Law of Scotland a 
paper which is in the handwriting ot a deceased 
constitutes a valid will though there are no wit- 
nesses. [Rich'^rds, C J. and Bannerjee, J.) D. 

MACINTYRE, In the goods of. ' - 

41 All. 248 : 66 I. C. 683 : 17 A. L. J. 247 

_ Proof of—Attestation— Proof ‘ 

Where a will was registered m ^873 and all 
the attesting witnesses thereto he 

production of a registration copy 
evidence of a person who swore 

identifying witness before t , to be 

hell, under the circumdaoces . f., 

euflicient proof ot the - 

WalmsUy. W 

CHARYA V. SOMESWAR BHATT ^ ^ 

^ * 

_ Proof of—Attestation-'Eucution. . 

For proving ^"culniU^ 

rStSo'p'asK >“ “• 


The onus of proving testameniary capacity lies 
on those propounding the will But this is suffi¬ 
ciently discharged by proof tif sober and dispos¬ 
ing mind notwithstanding illness at he time of 
execution. {Lord Robertson.) Bur Singh p 
UttaM Slt«GH. 38 Cal. 365 : 38 l. A. 13 • 

21 P. 1. B. 1911 : 1 P. W. B l9lir 16 c. W N 177 * 

13 C. L. J. 72 : 13 Bom. L. B 69 • 
9 M. L T. 116 : 19lli I M. W. N 86 :* 
8 A. L. J. 123 : 4 Bm. L T. 36 : 9 I r. 33 j 

21 M L. J. 100 (P.C.»i 

- Proof of-Disposing state of mind. 

In order that a will may be found good by a 

Court it need not proved that a testator was in a 

perfect state of hea.th, or that his mind was so 
1 clear as to enable him to give compficaU d instruc¬ 
tions. It is sufficient if it i$ proved that he was 
able to give the outlines of the manner in which 
his estate was lo be disposed of and was able 
when the result oi the lawyer’s effects was read 
out to him, to understand that his instructions in 

the main had been complied with [Macleod CJ. 
a«d 7.) Gordhan Das Nathalal Patel 
V. Bai SURAJ. 64 I. C. 267 : 23 Bom L. B. 1068. 

Proof of—Disposing state of mind— 


Loss of original. 
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WILL—Proof of—Disposing state of mind. 

Where an application for Letters of Administra¬ 
tion the caveators admitted the testatr*x bad a 
disposing mind on the date on which the will was 
alleged to have been executed and it was proved 
hv expert evidence that tlie impression on the 
will was the thumb mark of the testatrix. The 
will was supported by the scribe and the three 
attesting wimesses. HrW, that it was not proved 
that ihe original will was lost and the the^ ry of 
a dishonest conspiracy to forge a will could not 
be sustained in view of the p^^sitive evidence pro¬ 
duced in support of the will. [Leslie Jones, J.\ 
Bhagirathi V. Ghisa jingh. 47 1. C. 174. 

- Proof of—Disposing slate of mind^Exe- 

cution — Burden of proof. 

The burden of proving that a dccument in dis¬ 
pute is the last will of a free and capable testator 
lies on the propounder, he has therefore to allege i 
and prove a so.und disposing mind on the part of 1 
the testator. It is not sutbeient in all cases to ' 
proVe executioa and rely upon the presumption 
of capacity. This may be so in a non-contentious 
case. [Kotwal, A.J.C.) Muktabai v. V.’aman. i 

1923 Nag. 63. 

Proof of—Evidence. 

- Proof of -Evidence—Quantum necessary 

‘—Similarity of signatures-Value of—Apprecia¬ 
tion of evidence by trial judge 

A will is one of the most solemn documents 
known to law. By it a dead man entrusts to the 
living the carrying out of his wishes, and as it is 
impossible that he can be called either to deny 
his signature or to explain the circumstances in 
which it was attached, it is essential that trust¬ 
worthy and effec ive evidence should be given to 
establish compliance with the necessary forms of 
taw Where no formalities are prescribed by 
law, proof of the testator's signa ure is all that is 
needed ; but, in cases of doubt or dispute, justice 
requires that the best cyldencc procurable of mat 
signature should be furnished, and an attempt to 
support the signature by anything that falls short 
of t'ns standard is a matter which, though it may 
not be fatal, is a serious defect. Mere resem¬ 
blance in signaiure is of no value where wit 
nesses are available to prove the execution of the 
will and they are not called or are not believed. 
Where no evidence was forthcoming to show 
when the alleged will was found or why it wu'* 
kept back until a claim bavsed on ir testacy was 
put forward, and no other details of the history 
of the will were placed before the court aod the 
attesting witnesses had not been called, the con¬ 
clusion is irresistablc that the will is not genuine. 
[Lord Buokmaster ) Ram Gopal Lal t». Aipna 
KuMwar. 31 M. L. T 277 -P. C.) : 49 I. A 413 : 

44 All. 495. 31 A. L. J 402 
27 C. W. N. 485 : 1922 P. C 366 fP.CM 

- Proof of—Evidence. 

A suspicion, that a will does not express the 
mind of the testator, must be one inherent in the 
will iiself and not the doubt that may arise from 
a conflict of testimony regarding the will In 
order Id prevail against positive evidence, in sup 
port of a will, the improbability must be dear 
and cogent and must approach vciy nearly to it 
not altogerticr constitute, an impossibility, ’in 


WILL—Proof of—ITdo-registration. 

the case of a will, reasonable, natural aod prooer 
in its terms, it is not in accordance with sound: 
Drinciples of cor'struci»on that it should he 
looked w'th a rigorous ^cruMny {Mooketfee and 
Buckland,JJ.) Saraoini DassI i». Hari Das. 

34 C. L. J 373: 66 I. C. 774 : 

26 C. W. N.H3. 

- Proof of—Evidence—Internal evidence — 

Value of. 

To corclude whether a will is genuine inter¬ 
nal evidence is of value, but an improb ibiHty to 
prevail aguust direct evidence of disinterested 
wtinesses, must be clear and cogent. LaL 

J.] Maya Ram v, Malan Devi, 

145 P. L. B. 19L5 : 291. C. 687 : 

66 P W. R. 19U. 

- Proof of— Evidence. 

Evidence as regards events that happen be¬ 
tween first inception oi the idea of making a will 
and the final drafting is of great impo lance in 
enabling the Court to come to a conclusion as to 
tne genuincoess of the will. [Knshnnswami Ai\ar 
and Ayling, JJ ) Kannappa Kbddi v Kannappa- 
RtDDI. (1911/ 1 M W. N. 131 : 9 I. C. 727 : 

9 H. L.T 338. 

Proof of—Moo*regiBtr*tioD. 

-- Proof of non-registralton— Unregistered 

will —Mu'aiion — Reve* sioner, when cun object. 

A Hindu by an unregistered will authoiised his 
widow to adopt a son to perpetuate the l ame of 
his family. On hi^ death his widow applied for 
mutation of her name mentioning the will. The 
reversi mers did not object to the valid execution 
ol the will. Id a suit to set aside the adoption 
by the widow of her brother's son on the btiength 
of the will, que^tiooil)g tne genuioencss ol the 
will, held, that the will was proved as validly ex¬ 
ecuted that in adopting lo her husband she was 
acting Contrary to her own interests as the adop¬ 
tion deprived her of her control ONcr the property. 
{Lord Shaw.i Bhaowati Prasad Singh v. Nand 
Prasad Singh. 33 I. C. 596. 

- Proof of — Non-registration — Ptes 1 imp^ 

lion against its genuineness. 

When a will is alleged to be false the circum¬ 
stances which throw suspicion on its genuine¬ 
ness are (1) the smallness of the properties be¬ 
queathed to Wife and daughter compared with 
that bequeathed lo an apopted son: (2l non-regis¬ 
tration of the will though the testator lived for a 
period cf six months after the date of i's execu¬ 
tion: (3 attes tation of the wit by onlv one wit¬ 
ness besides its writer. If in addilion to the above 
it is proved that the person setting op the will is 
a man of unscrupulous character and that he gave 
contradictory accounts in regard to its execution 
at dififere^'t times, considerable doubt arises as to 
its genuineness and the will should not be upheld, 
(f^wsoti and Sundara Aiyat, JJ.) Gajagopala v. 
MaMoalathaumal. U I. C 739 ; 

(1911) 3 M.W. N. 4B. 

- Proof of—Non registration—Sound dii- 

postiig stale of fHind—Presumption. 

The person who sets up a title under a will 
most satiify the Court that the will was **dtily ex- 
ecuted| that is to sav he most furnish prooig of 
exbcdtion which carries with it a conviction that 
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WILL—Proof of—Onus of proof, 

the testator knew and appro-cdof the contents 
of the instrument. This involves the rroposiiion 
that he was a free and capable testator The 
ordinary rule is that the execution of a will by a 
competent tes ator raises a presumption that he 
knew and approved of thecmt'^ntt of the will ; 
and ordinarih the competency o( t 'e testator is 
picsuiT ed if nothing appears to reont the ordinar\ 
presu option. Bu where the memal capacity of 
the testator is challenged by the evidence, it is the 
duty oi n^e Court to hnd whether upon tne evi¬ 
dence it is established that the testator was of 
sound dispusing mind and did know and approve 
of the contents oi the will. In order to constitute 
whai is known in law as a sound disposing mind 
it must He shown that the testator was able to 
understand his position, abte to appreciate his 
property and able to form a judgment with res* 
peel to the parties whom he cho?e to benefit. 21 
Cal. 279 Foil. {Lindsay, J. C. and Daniels, 
A. J. C.) Raj Bachas Singh v. Shatkanjo 

47 I. C. 9b3 : 6 0. L. J. 619 
Proof of—O dUO of prOAf. 

Proof of-^Onus of proof-Reversionary 
heirs cxcluaed~^Smi to dethre forgety. 

In a suit by the reversionary heirs of the de* 
ceased for a declaration that a will alleged to 
have been executed by him i.s a forgery the onus 
of proving that ibe will propounded isihewill 
of the deceased, is in ihe defendant. {Mr. Ameer 
AH.) Bindsshri Prasad v. Baisakha Bibi. 

611. C. 431: 24 C. W. N. 674 iP. C,). 

•Proof of—Onus of proof—Provision 


WriL—Proof of—Onus of proof. 

satisfied be>ord all reasona! le doubts that the 
testator was fully cognizant of its contents and in 
a e.nd f.on to exercise and did exercise thought, 
judgment and reflection respecting the act be was 
doing. Wt’en a testator is of sound mind when 
giving instructions for a will but at the lime of 

signaiute accepts the instruments drawn in pur¬ 
suance thereof, even though not able to follow 

Its provisn.ns then, he must be deemed to be of 

sound mind when it is execuhd {Mcokerjee 
and Beachcroft, JJ i SvsiL Kpmar Banerjee v. 
Apsaki Debi. 20 C. L. J. OOl : 87 I. e. 276 : 

19 C. W N. 826. 

-Proof of—Onus of proof. 

The propounder of a will should prove beyond 

all doubt that t was executed in accordance with 

law and that the tesiator at the time of the execu- 
iion was in a state ''f mind and body to be able to 
execute it {ChtHy and ( hatterjee, J1.) Pada- 
MAPRIYA Debia V Dharma Das. 10 I C. 966. 

15 C. W. N. 728 : 


Proof of— Onus. 


prima facie reasonable—Position of witnesses 
Suspicion — AtiestO'^s. 

Where ihe provisions of a will are prima facie 
reasonabl? and natural they do not excite suspi¬ 
cion as to the genuineness of the disposition. 36 
All. 93 Ref. It is not emugh to suijgesi doubts as 
to the veracity of a witness without producing 
the means of contradiction availabte to a party, 
lo every case the onus Pfobaf^di lies on the per¬ 
son propounding a will of satisfy *he Court that 
the ins^ruineat propounded is the last will of a 
free and capable tesiator. Though it is desirable 
that all the aitcstmg witnesses capable of being 
called should be examined to remove all suspi¬ 
cion of ^aud, it is not absolutely necessary that, 
where there are many attesting witnesses, the ab 
sence of every one not called, should ^ j 

callv explained. 47 Cal 1043. Ref. 

Buckland. JJ ) 1 N 779 • 

KUNTHA NATH CHATTERIRB^ 4; 

_ Proof of - Onus — Sound disposing— 

- .I.;-;;"; 

testator had testamentary '• ", act 

to comprehend ‘he n* «« to disoose of 

It must be shown -nd reason, to 

hii property with jjis property and 

realise his posnton. to apprec ’teh 

to form a judftment w'‘h f ' ability t i sign 
who-n he decided to benefit Mere^abyV 

one’s name d les not impiv P ^ thc-will 

mental powers. But testamentary I 

are unusual and the ev d ^^quire to be I 
capacity doubtful, the Comt will req 


The burden of proving the soundness of test- 
tator’s mind ar the execution of the will lies on 
those who projourd the will which dischaiged 
by proving that the tesiaior was of sound mind 
at Ihe time f f execution. \Reid, C. J, and John- 
stone, J.) Murad Bibi v, Khadim Hussain. 

12 1. C. 49: 114 P. W B. 1911. 

- Proof of — Onus. 


Persons who pr ipo md the will must nrove 
affirmatively thai the testator knew ai d approved 
OI the coi tents of the document and then the onus 
of proo* is shifted on the o:her side to prove fraud 
or undue influence. {White, C.J. and Spencer, 
J.) Marmavulu V. Annapurni. 

10 M. L. T 304 : 12 I. C. 398 • 
(1911) 2 M. W. N. 330. 

- Proof of — Onus. 


The burden of proving a will rests rn the party 
propoundii g ii.{Krt hnaswanii Atyai and Ayltng 
JJ.) KANNaPPAREDDI Kannapparfddi 

9 M. I T. 338 : 9 I. C. 727* 
(1911) 1 M. W. N. 181. 


Proof of — Onus. 


The burden is upon the propounder of a will 
to prove that the tesiator not only did make the 
will but that he possessed sound testamentary 
mind at the time ot making ibe will, and made it 
out ot his own acc« rd and not on account of any 
importunity or coercion. Advice or even persua¬ 
sion is not piohibiied by law unless it deprives 
the testat ■*r of the freedom ofthe w-ll and amounts 
to coercion nor does illness invalidate the will 
unless it deprives the executant of the power of 
understanding the consequences of making the 
will. {Chapman and Jwaia Prasad, JJ ) Narain 
DEO V. Kusum Kumari. 40 i. c. 697 


proof of- Onus, 


The burden of proving that a will is binding 
on the heirs of the testator rests on the person 
propounding it. {Hayward and Waley Cohen, 
A. J. Cs.) Ghulam Kadir v. Sardozi. * 

9 1. C. 721 : 4 8. L. B. 261. 
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WILL—Proof of—Signature. 


WILL—Bevocation. 


Proof of—Signature. 

- Proof of — Signature—Absence of — Prob‘ 

abilities. 

The fact that the allegei testator did not sign 
the will, the absence of her relations, ihe pro 
poneot's conduct, and delay in putting forth the 
will, the absence of some of the attesting witness¬ 
es from the witness box. were held to be suffi¬ 
cient circumstances to ju'ttfy the finding that the 
will was not proved in view of the trial cou/t's 
finding that it did not believe the proponent’s 
witneS'CS. (Sir Lawrence Jenkins.) Baikuntha 
Nath CHATXERjtEv. Prasamnamoyi Debeya. 

27 C W. N 797 : 

44 M. L. J. 699 : 1922 P. C 409 iP. C.). 


Proof of — Signatures—Shaky signature. 
The fact that the signature is shaky but "Ot 
uncharacteristic is almost in favour of the will 
being genuine, because, if a man sets himself to 
commit a forgery, he would naturally try to make 
the signature as exactly like the genuine signature 
^3 be could, and certainly would n .t introduce 
shakioess into the signature {Lord Dunedin.) 
Palchur Sankarareddi V. Palchur Maha- 

LAKSHUAMMA. 17 L J • 

27 C. W. N. 414 : 31 M L T. 807 : 

1922 P. C. 315 (P. C ). 

-- P*'oof of signature—Execution -Com' 

parison of signatures—Dangerous method. 

Proceeding on a comparison of a signature in 
a will with that of other signature written seven 
or eight davs before, and reversing the finding of 
fact by the trial judge on that ground, is danger¬ 
ous in regard to the execution of a will. ( tc'^kins, 
C. J.. Mookerj-e and Holmwood, JJ.) Panchumuni 
Dassi V. Chandra Kumar Ghosh. 

31 1. C.319: 22 C. L J. 298. 


Proof of—IfiBcellaneous. 

■Proof of—Suspicious arcurnstances. 

t I \ M a e _ _* & 


ncia, iiiat the suspicion which attached to tt 
evidence as l.» the preparation of the draft of if 
will (I e.), that It had not been prepared oefon 
band but had been .nade from the will itsdl di 

not destroy the evidence as to ihe execution i 

the will. The Court d'd not consider the noi 
examination of all ihe atte.fing witnesses j 
destructive of the case of the propoundcr of th 
111 , most of them having been present to giv 

for fixe 

lor the recording ol evidence but were m 

the*?ePressure of work m the Cour 

the rest appearrng to be persons living near th 
aoTofTnV'’"® ‘'-"dicafe thi 

witness 

Pfopounder. (!>«r John Edge 

Bankim Bihar. Ma.t. v. MatangI 

24 C. W. N. 828 iP. C 


Proof of—Legacy in favour of sbirih, 

admurof UUalor-Burdea of proof ^ 

In case ol a will of a deceased person made 
dav be .re his death i„ wnch the tesTnt-, 
spiriinal guide is named as the universal legiti 
It ought to see that the spiritual infl 

ence was not exercised improperlv by te rllvh 
the dying man or by holding out hopes of benel 


ing his soul {Fletcher and Cuming. JJ.) Srimati 
Basini Dasi V. Krishnalal Chatterjek. 

811. C. 1007. 

- Proof of—Person admitting existence but 

denying validity—Denial on mistaken ground _ 

Effect of. 

'Vhere a person ad nits the existence of a will 

out denies its validiiy. the fact that the deoialis 
mi>tAken cannot alter the scope of tne admission 
)r affect his other objections {White. C.J and 
Oldfield. J) Lakshmamma v. Ratnamma. 

S(* Mad. 474 : 2i I C- 698 ; 25 M L. J. 656. 

- Proof of—Contents of will—Suppression 

of — Presumption. 

Where a will is suppressed by person in a 
position 10 produce it, it may be presumed that 

the will, if produced, would be unfa--ourable to 
that person, but nothing C4II be presumed as to 
the actual contents ot the will or as to the legaccs. 
Persons claiming the be .enl of its pr visions 
must prove it In the u>ual wav. 25 Mad. 367, Rel. 
^Sundara Airar and Sadasiva Aiyar. JJ.) Pe- 
CHKTI SWAMIGADU V YERAPRaGADA AIVAPPA- 
RASU. i6 I C. 816. 

' - Proof of—Prior will only a few davs ago. 

On Isl August J904 the tL\>tator executed a will 
and two days laier another will was set up, as 
having been cxecutea byhun under circumstanres 
which made it highly improbable Ibat he had 
executed it. Held, that the latter will was not 
genuine. [Benson and Afunro, JJ.) Chinna 
Basavayya V. Elamanchiu Bapammal. 

10 1 c. 420 ; 9 M. L. T 354. 

-- Proof of — Pro-iuclion of document i»- 

sufficient, 

in a suit based upon the will, the mere produc¬ 
tion of the will proves nothing. U must be 
proved tnat the will has been acted upon. 
{'ituart. J. C.) Paragi y Gduri Shankkr. 

51 i. C. 86 : 6 0. L. J. 157. 

Bevooation. 

- Revocation— Right to—Devise with 

reservation of powers. 

When a testatrix as sole owner and possessor 
makes a devise ol her entire estate reserving to 
ner poSbCssi jij with full powers of alienation, 
such a reservation is oniy a surplusage and 
iiotier strengthens nor detracts from her com¬ 
plete ownership and possession. {Lord Shaw.) 
Fateh Chand r RupChand. 38 All. 446: 

43 I. A. 183 : 18 Bom. L B. 900 : 
20 M. L T. 481 : 21 0. W. N. 102 : 
4 L. W. 597 : 26 C. L. J. 182 : 
37 I. C. 122 : (1916) 2 M W. N, 667 IP. C.). 

R^vocation—Dtpcudent relative rcvoca - 
tion—Authority to adopt—Later invalid will— 
Effect of. 

The application of the doctrine of dependent 
relative revocaiion is a question of intention 
which has to be ascertained Irom the language of 
ihc testator as found in his teslamcMitarv docu- 
nienis. An alternaHve inconsistent disposition 
which IS not valid or effectual in it^lf does not 
revoke an earlier disoosition of the same proper¬ 
ty. Ale.xander v. Kifkpatrik. L.R. 2 H.L. So, 397 ; 
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Appr. ; Tupticr v. Tapper. 1 K. and J 665 ■ 
Quinn V. Hutler, L. R 6 Eq. 2i5, Oist. Held, that 
a later invalid w 11 of a Hindu testaior which 
does not expressly revoke ih** earlier Will, but 
contained inconsistent dispositions of properiv, 
had not thi effect of revoking a » auto intv to 
adopt given to his wife b' the earlier Will. (L^rd i 
Wre->bu>y.) V£NC\taN4R<vana Pillai r. Sub- I 
BAMMAL. 89 Mad 1U7 : 43 I. A 20 : ' 


WILL —Revocation. 

when the testament contains an express provision 
|whi:h under the Lw is uonecessarv) that the tes¬ 
tator can dispose )i his properly durii g his life¬ 
time as he pleases and that the devisees would 
get only the property remaining undisposed of at 
the time of his death. (Shadi Lai and Wilberforce, 
JJ.) Asa Nano v. Roshni Bai. 

68 I. C 92 : a Lab. L. J. 178. 


20 C W. N. 23 4: 3 L W. 177 
19 M L f. 147 : 14 A. L J 178 
il916/ 1 M W N. 97 : 23 C. L J 366 
18 Bom. L. tt. 372 : 32 I. 0 3.3 
29 M. L. J. a51. (P. C.) 

[On appeal from 4 I, C lu46 : 6 M. L T. 116 ] 

■ — Revocation—PreMniptton, 

Tne presumption iHac a Will wnich was in the 
posicssion of the deceased, when be died and 
which Was not produced by the lei^atees must 
have bem destroyed, lnu^t be cautiously applied 
io lodia in view of the habus and c todition ul 
the people wheie the will is either lost or stolen \ 
from tbe posaesstoa by the opponents. Kegistra 
tion office copy is admisaibie. \ldr. Ameer Ali,) i 
Padman V. Hanwanta. 9j P. R. l91o : j 

18 M. L. r. 64 : 19 0. W. N. 929 : 13 A L. J. 801 : i 

17 Bom. L. R. 609 : 2 L. W. 646 : 

(1915) M W. N. ouO ; 22 0. L. J Tl' 
110 P. W. R. i9lJ : 29 M. L. J. 307 : 
29 I. C. 807 ; 11 P. L. R. 1916. (P.O). 

— — ^—Revocation— Destruction — Presumption 
Wnere a will is not forthcoming, the presump¬ 
tion is ihat the testator destroyed u with a view 
of revoking u. (Stu•^Uy^ C* h and Banerjee^ J.\ 
SOHAN BiBi V. Hikan Bibi. 10 f- C. 230. . 


^ - Revocation-Codicil — Modifioation by 

^ subsequent testamentary declaration. 

A person seeking to establish a roodificatinn in 
; the terms of a will by a subsequent lesiamentary 
declaration, must prove an actual intention to 
rr voke clauses which he seeks to avo'd. The 
I testator’s expressions decUrat >ry only of a future 
, design will not be sufficient. A will containing a 
; clear and unambiguous disposition of property, 
j real or personal, caonot be revoked by a codicil 
I except by the use of words equally Clear and 
, distinct. Keilet v. Kellet 3 H L. 160. Ref. {shadi 
I Lai and Le Ros i^nol, JJ ) N*rin»an Dass a/. 

I Devi Dass. 112 P. W. R. 1916 : 35 1. C. 899 : 

41 P. L. R. 1917. 

—Revocation—Mode of—When actual 
destruction of formal revocation in writing un¬ 
necessary. 

Actual destruction of a formal revocation in 
writing is not essential to revoke a wilt not go¬ 
verned by the Succession Act, English Liw or 
any other statute specifying a particular mode of 
revocation 25 Mad. 678 (P. C.) 3 Cal. 3*^6 (P. C.) 
Ref. [Rattigan and Shadi Lai, JJ.) Miran Baksr 
i. Mahir Bibi. 6 P. W. R. 1916 : 31 I o. 893 : 

41 P. L. R. 19l6. 

—- Revocation — Presumption. 


_ Revocation — P> esumption—Lost w<ll. 

Where a Will last seen in the testator s p isses- 
sion is not fothcoming on his death, tue presump¬ 
tion IS that it was destroyed by himself. To 
rebut It mere must be sufficient evidence that it 
was uot destroyed bv the testator ammo revo- 
candi {Macleod^C.J and Fawcett, J.) 

Gihdhak V. Bapu L\l. 49 * 

811 C> 455 : 23 Bom. L R. 276. 


Where the testator made his will When be was 
a batchelor but sub-^equeDtly married and had a 
son, who would have been left destitute it the 
will was given effect to,and the will itseli is not to 
be found afier the testator’s death a presumption 
of revocation of the Wnl arises. {Rattigan and 
Beadon, JJ ) Uttam Oas v. ChaNan D*s. 

51 P R 1913 : 283 P. L. R. I913 : 20 I. C. 462 - 

200 P. W. R. 1913’ 


o * M/./z not iorth- - Revocation—Extraneous evidence—Evi- 

-^- Rivocal,o»-Proof ^ denre Acl. S. 9^. 

coming — Presumption success Where several wills are executed on different 

S, 57. . thr testator’s. <latcs by a perS3n ii the subsequent instrument 

Wnen a will shown ti have been in nresumo- not profess to be a codicil and is adequate 

cu8t dy is not proved at ihe deatn, I ^ ^ to the disp isition of tbe entire property there is 

tion is ihai it has bevn destroyed lo no such a priori improbability that il was inten- 

If (his I? an issue m the suit tn p v ^ wholly to cancel the prior insirumeot. When 

may be rebutted. When the d'^e niead there is something on the face of the instrument 

will is legally proved the raising doubt or ambiguity as to whether it was 

and prove revocation. Il revocation is> P intended by the testator to be in substitution for 

the Court will not presume the ^ ! or addition to a previous suit will, tbe Courtis 

the fact that a registered will is ; Ly,, „ ' justified in having recourse to external evidence 

[Cox and kay, JJ ) SaraT Chandra • jq ascertain the testator’s intentions The facMhat 

GO/.AP SuNDARI Dasi. /iff .gj ■ tne festator’s pr iperties were s'tuated in different 

18 t. w. n. • |jjj.jsd>clions did not affect the questilm of the 

* - u/hat amounts to, i d'SpoMii o of all bis properties. ( Oldfield, Sada- 

document and can ope- ! siva Aiyar and Seshagirt Atyar, JJ.) Hanakal 

A will »s an ambulatory the ■ iyvappan v. Elachar Chakkunni. 

fate only upon the prop-rty w 


w... .a —* vuhich exists at me lyyAPt'AW V. 

l-ate ...lyupm the property ^ 41 I. C. 66 

time of the testator s ^ qi part of 

a testator during bis f ®^,i. cannot be- Revocation — Ri 

the oro lerty soecified m particularly from the death of Us tutor 

regarded as an act revoking tne win v 

Q £)—VOL. IV 142 


Revocation — Right to—Will—Speaks 
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WILL — ReTdcation. 

A will speaks only from the death of the testa¬ 
tor and can be revoked previously. 19 M L J 106; 
7 M L.T. 296 Foil, {'xidasiva Aiyar and Na*icr’, 
JJ.) Aiyasami Udayan V. Appaswami Udayan 
1 L. W. 983 : (1914; M, W. N. 889 26 I. C. 249. 

38 M L J 542. 

t^c^ocalion — Change of circumstances. 

The statutory law of wills in this country has 
not adopted the piincipal that a will shall be 
deemed 10 be revoked in consequence of a change 
in the circumstances of the testator or change with 
respect to nis rij^ht to dispose the property 30 
Mad. 369 Ker. A will has the same effect as if it 
were executed at the date of the testator's death. 
Property which a person does not posse-s at the 
time-f the will maybe bequeathed. The same 
princi ple aopears with respect to property which 
he owns as absoluie property both at the time of 
the bequest ai d at the time of his deaih but with 
respect to which be loses his right ot testamentary 
di'Pi.snioii during sometime bet-veeo the two 
dates (Benson and Sundnra Aivar^ J J > BoDi 
u/i i« Lakshmakka V . Vknkataswami Naidu. 

88 Mad. 369 : 14 M L T 181 : 25 M L J. 363 • 

21 I. C. 73 ; (1913) M.W.N. 779.’ 

^- Revocation —Later will silent as to 

earlier will —Doctrine of dependant — Relalive 
rcvocidion. 

I he C lint can discover an intention to revoke 
only in the altered disposition which i«s attempted 
to be made by the second instrument, and if lhai 

diSD .sUion fails ihen also the court must fail lo 

perceive an ind-cation of an inteniion 
to revoke tlie first, the court not being able to 
li id that there is in iruth any inconsistent dispo 
stlion at a 1 in consequence of that which was in¬ 
tended (o be such having wholly failed to take 
cffeci. ('^hile, C J.and Sankamn Afair, J) 
PiLLAi ^ Subhammah (i9i2) M. W. N 519: 

11 M. L. 1. 307 : 14 I. C. 309 : 22 M. L. J. 395. 


Revocaiinn—Allegalion as to execution 
of suhs quent wdl, 

A w.l, duly executed is not to be treated 
revo,.d. either wholly or par-ially. b? f wPI 
which IS not forthcoming unle-s it is proved bv 
Clear and satisfactory evidence that the later di.s- 

the^ln'l" ^-th the dispositions of 

the eailicr will tha- the two ennnot stand together 

t .s not enough to show that .he vv.ll which 
f l ^ differed from .he earliar will 

ed in'*Ts/ be shown what the diHerence consis- 
ted in fSluarl and Kanhaiya Lai, A.J Cs ) Lala 

Tribhawam Nath Singh v. Dkputy Commis 

SIGNER OF Fyzab.ad. 47 I. 0. 226 :5 0 L. J*. 294. 

of son 

'Uelf nper.fe 

to null fy or revoke a will by the adaptive father 
n,* t" ‘ban the birth of a 

/ J.C. and Lindsay A 

J C.) Mir Syed Hasan v. Taiy.bi Broam 

26 I. C. 647 : 1 0. L. J. 691 

The mere reyoca.ion of a will coupled with a 
dispos, ,nn subsequently found to be ineffectual 
will not rev,Ye the original one unless the wo 


I WILL —Testamfntary capacity. 

acts arc so Iconrected that the revocation was 
conditional on the substitution of an efftctual dis¬ 
position. (Chamier.J. c.) Muhammad Adil Khan 
V Blul Bibi. 9 I. C. 748 : 14 0. C. 49. 

Testamentary capacity. 

■;- Testamentary capacity-Draft of will 

IS material evidence. 

The diaft of a will is material evidence if the 
quesfioD was whether the testator underftood an 
I mstrumenl admitted or proved to have been exe¬ 
cuted by he». or if her irei tal capacity had been 
Questioned. (Sir Lawrence Jtnkins) Baikuktha 
Nath Chattoraj v. Pr sannamoyi Debva 

44 M L. J. 699 : 27 C W. K 797 ; 

1923 P. C. 409. 

- Testamentary capacity—Proof of—Undue 

influence-Coercion—Illness Effect of. 

The onus of pioving that a will was duly exe¬ 
cuted bv the testator m his proper senses is on 
those propoundli g tne will. Held, that a strong 
prtma facie Case in favour of the will in question 
had been made out and that it was n* t disnlaced 
bv mere proof of serious illness or antec'*dcnt 
intemperance, or by evidence that th« re was 
motive and opportunity for the defendants to 
exercise undue influence and that some of them 

actually beneflted by the will to the exclusion of 
other near relations. Circumstances of that chara¬ 
cter might suggest suspicion and would lead the 
Court to scrutinise with special care the evidence 
of those propounding Ihe will. But. in order to set 
it aside, there mu'-t be clear evidence that the 
undue influence was actually exercised or that the 
III ess ot the testator so affected his mental facul¬ 
ties as to make him ui equal lo Ihe ta«k of disp-^i- 
ing of h»s property. (Lord Rohsnn,) Bur Singh 

V Uttam Singh. 38 Cal. 355 • 88 I. A. 1« i 

21 P. R 1911 : 1 P. W. R I9ll : 15 C. W. N. 17T • 
13 C. L J 72 : 31 P. I. R. i9ll : 18 Bom I. R 59 * 

9 M. L. T. 116 : 119n) 1 M W N. 86 : 

8 A. L. J. 123 : 4 Bur. L T. 35 : 9 I. C 83 • 

21 ML J. 100 (PC.).- 


Testamentary capacity—Requisites of. 


The mere fact that the testator had sense or 
coiisciousne'^s or that he was able to answer a 
question or two put by a doctor about bis illness 
IS not SMfficienl to prove testamentarv capacity 
fChattcrfee and Pearson, JJ ) JoGBSH ChaNDRa 
Shaha t'. Bhiku San Paramanie. 1984 C. 518. 

—;- Testamentary capacity ~ Condition of 

testator. 

Testamentary capacity is not a relative thing- it 
IS to be considered with reference to the parti¬ 
cular will, the question being, not whether the 
te‘ita»or had caoacily for will making, but whe¬ 
ther he had capacity to make the disputed wilt 

He mav have had capacity to make ihat will in 
the circumstances and yet not have had the 
capac’tv to make a more complex will or he may 
oot have had the capacity to make the will in 
su»t;mdvet have had capacity lo make a less 
complex or different one; whether he understood 
Ihe particular thing be was doing is the vital 
question. Where a tes'ator has given instruc¬ 
tions lor the will while in health and executes the 

Jhii*J”'"-ii accordance therewith 

while in Illness slight proof of knowledge and 
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WILL—Teitaiaentary capacity. 

approval will 'Suffice, and the will may be held 
valid, though at the lime of execution the testator 
merely recollects that he has given tho^^e instruc- 
lioos but believes that the will which he is 

e.xecuting is in accordance with them, \Moober- 
jccand Chotzner, /M Saradindu Nath Rai 

CHAUDHfTRTV SUDHt CH4NDRA I >AS 

60 Cal. 100 : 86 C. L. J. 669 : 1923 Cal. 116 


•Tcstaminlary capacity —Onus probaneli. 

The onus prohandi lies in everv ca«e up m the 
party propounding a Will and he must sat'Sfy the 
Court that the will so propounded is the last 
will of ra free and capable t'^siator. This burden 
is generally discharged by proof of capacity and 
the fact of execution but mere ability to s’gn 
one’s name does not necessarily imply the pos¬ 
session of the full mental powers requisite for a 
val d disposition of the prope'ty {Mooktrjee and 
Fletcher, Jt.) Subfndra Krishna Mondal v. 
Ranee Dasi. 47 Cal. 1043 : 33 C. L J. 34 : 

69 I. C. 814 ; 24 C. W. N. 860. 


WILL—Validity of. 


Testamentary capacity—Instructions— 
Preparation Validity. 

A will prepared on the instructions given bv 
the testator is good as if ex<‘cu'ed by him if he is 
able to judge that it was so prepared (White, C. 
J. and Sadasiva Aiyar, J.) Venkataragavalct 
keddiar V. Baggiammal. 14 I. c. 560 : 

23 M L. J. 64*. 


— ’ — .^Testamentary capacity—Presumption of 
due eveculion -Sound disposing state of mind — 
Physical weakness^ 

There is a presumption in favour of the due 
execution and attestation of the will which is 
apparently duly executed. A will is not revoked 
by the subsequent insanity of the testator. Where 
a testator has given instructions for a will when 
he is of sound mind but is not in a normal state 
of mind a» the time of the execution of the deed 
drawn up in accordance with those instruct ons 
he mu't be deemed to be of sound mind when it 
is executed. Physical weakness is not incompati¬ 
ble with a disposing state of mind. (Scott-Smith 
and Wilberforcc, JJ.) Woolmer v. Daty. 

65 I. C. 798 : 1 Lab. 178 


Testamentary capacity—Gift inter vivos 


When the power of gift inter vivos ex's»s, the 
power to iransfer by will is to be presumed m til 
the contrary is proved 48 P. R. 19f'3, Foil. 

(Kensington and Johnstone^ JJ’) Karam B^ksh 

V. Chiragh Din. 66 F. 'R. 1911 : 

104 P. L. B. 1919 ; 1*2 I. C- 862 : 

190 F. W. B. 1911. 


Testamentary capacit^ ^DispoHng mind. 


- Testamentary capacity—Registration- 

Effect. 

The registration of a W«I1 is a conclusive evi¬ 
dence that at least at the time of regi-tration the 
lesiator was rn his ^en'^es and fully competent to 
make the will, and that he consented to the c^'n- 
tents bemg his intentions. [HaUifax and Pride- 
aux, A.J. Cs.) Morlidas v. Haridas. 

62 I. C. 246. 

—^— Testamentary capacity — Butden of 
proof—Undue influence—Nature of pforf. 

The burden of proving that a will has been 
executed under undue influence is not discharg¬ 
ed by merely showing that the benefictary had 
the power unduly to overbear the will of the 
testator ; must be proved thattc the particular 
case the power was so exercised aod the execu¬ 
tion of the Will obtained therebv, (Lindsay, J. 
C. and Danteh, A. J. C.f Ahmad Khan v. HUR- 
MAU2I Khajam. 61 I. C. 177 : 8 0. L. J. 27. 

Trust. 

Trust—Creation of. 


A Hindu father by will left a house to his two 
nephews making them executors to discharge 
duties of a religious trust and to take the income 
after such discharge. No transfer of the house 
was allowed. Held, the will crea'ed a trust and 
conferred no absolute interest upon the nephews. 
{Rtohards, C. J. and Rafique, J-) Muklidhar v. 
Dewan Chand. 38 Ail. 214 : 32 I. C. 946 : 

14 A. L. J. 249. 

Trust — Bertami transaction — Will by 


M 


Disposing mind’’ requires among other things 
knowledge of exient and nature o 
also claims of her sons excluded. 

INDAR NARAIN V. OnKAR ^AL, F ; 

141 F.L. B. 1911: 10 I C. 130 : 

233 P W.B. 1911. 


Testamentary capacity-sound dt<pos- 


’”lfThe”tcsfator approved of ‘he ter™s embodied 
bv his letfal adviser in the final will i is not 
nlce^sir^'hat it should be read out to h.m wHen 

ho affixes his signature that the 

It is necessary for the validity of . . ^ ^ 

testator should have a appreciate 

sufficient capacity to deal . wlfich he 

the various dispositions of j Aiyar 

is about to affix bis signature. ^ I 

and Napier, JL\ NamberuMAL 
PASUMARTV KaNNIAH CHETTy. 


lady—Desertption of devisee as grand-daughter's 
husband — Devise, whether benami Jor grand¬ 
daughter. 

The mere description of the devisee as the hus¬ 
band of her grand-daughter in certain wiih by a 
Hindu lady does not show that the transactions 
was for grand-daughter. (White, C. /. 

and Oldfield, J>) Meenakchi Ammal ». Manicka 
Chetty. 24 1 C. 918 : 1 L. W. 360. 

Validity of. 

- Validity of—Joint will. 


A joint will can validly be made by two per¬ 
sons. (Macleod,C J- and Fawcett, J.) Jethabhai 
G oKULDAS V. PARSHOTTAM. 45 Bom 987 i 

611. C. 400 : 23 Bom. L. B. 893. 

- Validity of—Clause uncertain and rCr 

pugnant to gift made — Operativeness. 

A clause in a will to the effect that division of 
the testator’s es'ate will not be made till hts sons 
come of age and earn their livlihood and all his 
daughters are married, is ineffective both on the 
ground of repugnancy to a g-ft made and on the 
ground of uncertainty, because the events meo- 
ti.med above might either not take place or be 
indefinitely postponed. (Woodrofjc and Cuming, 
JJ,) !• N. Ghose V. B. B. DAsi. 1922 Cal. 802. 
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WILL—Validity of. 


Valtdiiy of~Absence of aftestation. 


t deposit in a Nidhi and no ninated B 

his dL'tMrar 

sociat.on with the articles of as- 

that me 

as a could not be enforced 

and therefore«-tnesScs 
{John iVallts c / " !«I] ^ i" Property. 

Tauker .. Bhavan, Bovee 43 Mad 72 ^ : 

39 M. L, J. 391 ; 60 I. C 239 ■ 

<1921) M. W. N. 70, 

~ Validity of~Partial intestacy—Effect 

sr.f “ ‘S'£!■ ,'£' 


-- Validity of—%uzccssion~Exclusion of 

legal h -i rs. 

Per Mooker;ee. J.^Mere expressions ia a will 
that the iieir-at law shall not inherit anv part of 
the estate ts insufficient to di.inherit him unless 
there is a valid disp istti m of the estate to some 
oneelse. 4 Hean. 318. F dl. [Sanderson C J 
Wooiroffe and Mookcrjce, JJ.) Sarojini Dassi 
V. Gnanendra Nath Oas. 33 i. c. 104 : 

23 C. L. J. 241. 

~ -—Validity of—Rule of succession not to be 
altered—Disinherison ot h- irs. 

A testalor cannot create a new rule of succes- 

sion unkno^vn to Htndu law. A docume.it (.xecut- 

ed by a Hindu before his death recited that from 

i^he date of IIS execution the exe:uta it ceased to 
have any connection with his first son. that the 

latter w*s to have no concern with any of tie 
former's property and that after the death oi the 
executant and hia wife th • first son was to have 
no n^jiijs as asm aid the olner sons should per- 
lorm all the funeral ceremonies, Held, that the 
meaning of the document wa< that the first son 
was to I is^e all his rights in his fathci’s property 

execution of the d.icumenl 
and that ihe recital that he would not have me 

rights of a Son after the rteatn of the executant 
referred to rights of a religious character and oot 
rights in the property. The document was not 
a will and was inadmissible i.. evidence for want 
of regist ation. It was als > ineffectual lor an¬ 
other reason. 2 ^ 12 ., that while it contained no 

being made to 

any person It purported to alter the rule of the 

Hindu law regarding ^uccession. Suen an 

c P* succession >3 void. 38 

and Marlineau, Jfi 
Madan Lal V . Labhu Ram. 1922 Lih. 421. 

—— Vahdity—Susptcii'us circumstances. 

Where under a will which is sought to be nro- 
pounded the testator's wife and children are ^not 

had not been probated, and in prior proctedim* 
regarding the estate, the testator had Len ireM- 

7 i^P^ncer and Venkata, 

sitbba Rao, l Rosa Maria v Jacob Suza 

(1933) M, W, N, 647 : 18 L. W. 688 : 

1924 Mad. 161 


WORDS AND PHRASES. 

jn spite of the wishes of the testator to the con- 

# 1 !* failure takes effect from the - death 

of the testator and there cannot be a divesting of 
jhe estate once vested. \Kanhaiya Lal and 
Daniels, A J Cs.) Bkij R^, Kuak 7 ;. Mahadeo 

0. C. 374 : 60 I. C. 349 : 6 0. L. J. 101 

WINDING DP. 

See (li C MPANY. 

(21 Companies .\ct, 

WITHDRAWAL OF SUIT. 

See C. P. Code. O. 23, R. 1 . 

WITNESS. 

See Evidence Act, S. 118. 

WORDS AND PdRASES. 

•“'Abwab*—Meaning of. 

Abvab nea is m <rMtri vand indefinite im¬ 
position levied by the la idlord on their tenants. 
An iteip vvhich for<ns pirt of the consideration 
for which the lease is granted is not an Ahwab. 
Uenktn^.C r.ani Chatterjee , J .) Kali Kumar 
KOY V. KAIL4SHNATH RiY- 27 I C 470 


Adhiar—Po$i7/o«. 


An nrf/imr ggne'^liv means a tenant. {Wood- 
rofte and Wewboitld JJ) DEB Nath Das v 
Ram SuNDAK Barman. 31 i. c 679 r 

19 C. W. N. 1205; 


—"i4d/iin** —Meaning of. 

^ “ Adh'i) " means “ a ipertaining to " and not 
sub-rdioate" to h uvla {Chatterjee, J.) Madan 
Mohan v. Sashi Bhusan. 31 I. C 649 : 

19 C. W. N. 12il. 


-“ Adverse possession "—Meaning of— 

Bengal Tenancy Act [Vllt of 1885). 5. 167. 

An adverse possession is one which can be 
annulled bv a ourchaser .at an execution sale of 
a decree. |8«acAcro^/. f.) Easin v. Intigeren- 
*^SSA. 68 I. C. 745 : 24 C. W. N. 669. 

' Agachh tree^y fneantng of. 

" Agachh trees ” mea.-s trees are valueless for 

fruit bearing or timber purposes. {Buckmll and 

f/.) Nathuni Rai V Maharajadhikaj Sir 
Raveshwar Singh Bahadur 

1 Pat. L. B 289 : 1924 P 147. 


•‘'.4gncu//Mraf rattle''—Meaning of. 


The term “agricultural cattle" mean^ and in¬ 
cludes animals employed in agriculture a< d in 
purposes Subservient to agriculture, including 

the domestic requirements of the lenant but not 

animals kepi as slock of a dairy farm or tor sale 

or other commervial purposes. (Stanyon, A J. 
C.) Nanhu V. Narbada Prasad. 

34 I. C. 696 : 12 N. L. R. 83. 

-- - Ainthtigai account. 

Among the Nattukoltai Chetties an Amthugai 
account is an account 01 the properties in the 
Possession ol a person and it may include pro- 

nerhes held by him on trust. (lFa//is C J.and 
btshagin Atyar, J.) RamanathaN Chftty r 
Murugappa Chetty. 3 L. W 910 * 

83 r. C. 969 : 11916) 1 M. W N. 208! 


——Alien enemy-British subject. 

,11 " h i'’,® ' “’■» comorised 

(1) subjects of a country at war with Great 
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■WOEDS AND PHEASES. 

Britain, (2) British subjects voluntarily resid 
ing in hostile country, ai d (3» subjects of a na- 
tural Slate vrJuniariU lesiding in hostile countrv 
and under British subject are c.mprised all per¬ 
sons born within the dommi'ns subject to the 
Crown irrespective of the nat'OnaHty oi one or 
both parents but the term do'^s not include 
(1) child of a foreign sovere'gn, ambassador or 
diplomatic agent, (2) child born of alt n parents 
in British Territory occupii^d by a foreign army ai 

the time of bi’-th. K egfineer v. Samule. <19151 
31 T. R. 162. 

A. S. Pinto. 


W0KD8 AND PHRASES. 

Meaning of — Female and 


*”ale. 


Foil. 


{Fox^ C 
37 1. C. 


A) 

88 


Greenberg v 
9 Bur. L. T. 176. 


Ante-exara tenant. 


The claim to hold as ante-ezara tenant means 
that the la' dbrrd has no r’gl t to enhance the rent 
(Wi//ra. Offg. AJ C.) Bhivaji v. Tukapam. 

39 I C. 16 ; 13 H. I. R. 11. 


Arh—Rehen — Mustagharaq-powef of 


sale. 

The three words are thetrselves sufficient to 
convey power of sple, [Lindsay. J. L .) Gauhap 
Khan v. Ajudhia Singh. 20 l.C. 870 


The word Aulad” . rdinarily includes all des- 

ceridants male and Jemale. 89 P. R. 1892. Dist. 
[Reid and Clarke, JJ,i Kallumal v. Chahindi 

36 I. C. 222 : 97 P. I. E 1916, 

r —Females as heirs recognised 

-Meaning of. 

In a tribe which recognises females as heirs 
the w^»rd “aulad’’ used in regard to succession 
must be taken to include female as well as n.ale 
heirs. {Ratiigan and Shah Dm, JJ,) Sultan 
V. Ali Muhammad. 23 1. C. d36 • 

56 P. L E. 1814. 

- "Auladdar aulad " Meaning of^ 

The words auladdar aulad’ include descend¬ 
ants whether male dr feii^le except dcscennai ts 
hrough fen.ales. [Macleod, C J. and C.uimp, JA 
SvED MiRA Sahib v. Bai Chhoti Begam. 

1924 B 281. 


'"Aun santhalhi." 


Arrears of rent — Meaning. 


Arrears of rent coiitii'ue to be ariears though 
suits have been Instituted and decrees parsed in 
respec' of th^se arrears. (Chatlerjee and Pan 
ton, JJ.) Ananda Mohan Roy v. Promoiha- 
NATH GangULI. 67 I C. 874 : 26 C. W. N. 863. 


Unless excluded by force of the context an 
adopted son is ii eluded in the expression of 
••aun santhathi" (male descendant) [iiankaran 
Nair and Spencer, JJ ) Bala Subramania Pili ai 
V. PiTCHAl PILLAI. 33 I. C. 852 ♦ 

(1916) 1 M. W. N 306, 

Aurasa Putra Poutradhik—Babuana— 


Assets. 


Realisable property possessed by insrb ent a’ 
the material moment is 'assets’ which however 
does not include future earnings as the' can-rot 
be sold. iPiggott and Walshf JJ.i Di-bi Prasad 
V. Allen Grant. ■ 39 I. C. 916 

Asthan^Sanyashi, meaning of-Alien- 


ation by Mohuni—Capacity to hold property 

Asthan i® mainly ao institution of ascetics and san- 
yashis having no wordly conr^ecfions of wealth 
or family and the mohur t is presumed to have no 
proneifv other than that of the insiitutioo and the 
offerings mad^ to him. But he n»ay hold private 

propeity, the character of which he must prove 
as such. 1 - ab'^ence of such proof an alienation 

by a m 'hunt is ultra vires, the fact of many 
alienations by successive mohunts means so 
many breaches o' trust. {Dameh 

Hasat, A. J Cs.) Ram Pat !/. Dubga Bhakti 

7 0. L. }. 547 : 60 I. C. 440 


Grant. 

Tbe wo'ds as used in ihese grants or sanads 
are not words cf general inheritance but are 
words of limitatiof c« nsistent with custom 
[Sir John Edge.) Ekaradeshwar Singh n Ja 

neshwari Bausain- 42 Cal 582 

41 l.A. 276 : 18 C. W N. 1249 : 16 M. L. T. S82 

1 L W. 863 : (1914) M. W. N 8' 7 
12 A. L. J I2l7 : 21 C. I. J 9 
17 Bom. L. R 18 : 25 I. C 417 
27 M L. J 375. IP. t.). 


*'Bahamah wajah' 


23 0. C. 303 


Aulad"-Khandan. 


Illegitimate descendants are not 
by these words. [Lord Atkinson.) 
DUR V Ganga Baksh Singh 
411 A. 1: 18 C. W. h. 401 
(19H) M. W. N 184 
19 C I. V 277 : 

22 I. C 293 >2- P. 

16 Bom. L E. 306 


cnrtemplatpd 
Shi-R Ba^’A* 

36 All 101 : 
15 M. L T. 169 : 
12 A. L. J 188 
10 t-3 109 ( 2 ) : 

C.) : 17 0 C 68 

. 26 M. I. J. 291. 


"Aulad 


f $ 


?hewor7-aulad” is used 

and it clodes SA'rA« v FaZAI. 

signal and Abdul Quadtr, JJA 


• The words “Bhamah wajah” mean “with all 
rights”. [Rafique and Lindsay,]J,) Ram Chan¬ 
dra Sarup t/. Kirpa Devi. 1923 All. 216. 

-** Bemiade Patta" — Mea*-ing 

Bemiade Patta means a lease without a term. 
The more meniion t f ihe rights of the lessee and 
his heirs to the minerals m the leased property do 
i.ot make it perrraneni. Ii is only a lea^e from 
vear to year with the incidents attached to such 
a lease. [Chapman and Roe,JJ ) Pershan Kuer 
V, Tulsi Kuer. 2 Pat. L. J. 180 : 

1 Pat. L. W. 447 : 89 f. C 068 : 

1918 Pat. 11. 

--- "'Besides Poramboke" —Meaning of— 

Inam grant. 

The words exclude burning and bnriat grounds 
and other portions required for communal purpo¬ 
ses, which are vested in the Government as irus- 
lees for Ihe publ’C. [Sadasiva Aiyar and Spenoer, 
jj 1 Venkataram Sivan V. Secretary of State 
FOR INDIA. 9 L. W. Sal : 25 M. L T. 283 ; 

(1919) 1 M W. N. 191 : 60 I. C. 860 ; 

36 M. L. J. 208. 

- —Bhai and Beradarxadah— Include dis¬ 
tant relations. 
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WORDS AND PHRASES. 

The worris B^'ai and Beradarzadah are not li¬ 
mited tn Urdu languas^e to brother and his son 
but extend to more distant relations. [Rafique 
and Ltndsay, JJ.) Syed Fazal Ha^ v. Aziz 

I,,H. 4 All 23 : 
1933 A. 163. 


WORDS AND PHRASES 


Bhai Bhatija Hakiki. 

m 9 ^ A 


A sister is included in the term ’Bhai Phatija 
Hakiki’. t. e , owu brothers and nephews. {Rich 
ard^, C. /. and Tudball, J.) NiAZ FatiMA v. 
Tamiz Bpgam. 15 j. C. 176 

— Bhai Haktki^hfe'tnitig of. 

The word Bhai Hakiki includes a 
{Richard^. C J. and Tudball. 7.) 

Najibar V. Nihal Singh. 

■- 'Bha'ya' 'Walda'~~ 

The wnrdi-Walda' ‘ Bhaiva’ 


sister also- 
Mussammat 
19 I. C 647. 


are applied 
and brother 


out nt love and affection a^ mother 

and thev cannot be taken literally. ^Daniel J C. 
and Dalai, A J. C.) Mumtaz-un-nissa Begam v. 
Wazira LI 65 I. C. 308 : 8 0. L. J. 660 


A common carrier is entitled to de- 
be paid the foil price of carriage 
not paid he may lawfully refuse to 
But the price demanded most be 
It is also essential to the character 
carrier that he his bound to carry 
of all persons applying to him. 
boGGiANo & Co. r. Arab Steamers, 
40 Bom. 529 : 33 I. C. 61>6 
18 Bom. I. B. 126- 

Com^si7roii de^d—Meaninii of, 

A composiTon deed does not mean a deed 
c imposing differences but means a deed bv which 
a debtor compounds with h’s creditors. 
(PUUhe* and ^ham^ul Huda. JJ,) Gosta Behari 
De V. Gosta Brhari LUmanta. 46 I, C. 943. 


of carriage, 
mand and to 
and if this is 
carry at all 
reasonable, 
of a common 
the goods 
^Macleod. J.) 
Ltd. 


Default' — Meaning. 


Bhniija. 


Bhatija ’ his a far wider meaning than ‘bro¬ 
ther’or “nephew** in English [Tudhan and 
Rafique, JJ.) Samhfr Singh v. Sher Singh. 

18 A. L J 454 : 56 1. C: IgS : 
2 D. P L. R (AIM 158. 

•---j/'i’. 

Where land held by a tenant is mortgaged by 
the proprietor vvth the tenant such a m irtgage 
IS called* Btswi’ in eastern Oudh. [Kanhaiya 
Lai, J. C.) Sat Dro v. Jai Nath. 

9 0. L. J. 141 : 1932 Oodh 75. 


i JJ P^^^okia does not imply—Fixity of rent. 
Borokta in a Rabulint means in due and pro¬ 
per f„pe and does not mply fi^itv of rent 
[Chafterjee and N^whould, JJ,) Bisrswar Roy 
V. Brojo Kanta Roy. 62 1 C 4ft • 

33 C L J. 296! 

Civil station. 

Wadhxv an Civi) Station is not a part of British 
^dia 9 Rom 214, Ovc'rnled. iRatrhetor and 
Heaton, JJ ) Emprror v. f'HiMANLAL Jagjiwan. 

37 Bom 162 ' U Bom L R 8 76 • 
17 I. C 634 : 13 Cr. L. J. 790 
“ C<7s ^'—Meaning 

OrclmaMly ' cash' has a narrower meaoinc than 
monev (So,,/., so.,, C. Woo^iroffc a^d A/..oter. 
/ee b.RojiNi Das i v. Gnankndra Nath 

I03:2SC. L. J. 241. 

“ of»it,on< See also C.P.Code. O. 2, 

I" 'he sum 

ha^ In Cl■ cum-laprcs Which the pKf. 

has lo piove in order to enliile him to the reliel 

v *RamHi- 

38 All. 217 ; 88 T. C. 124 ; 14 A L. J. 257 
— i.ommon carr,er-nefi»ilions of. 

A common carrier” is one who oHers to car¬ 
ry goods (or any person between certain termini 
and on a certain route. He is bound to carry for 
all U ho tender to him g ,ods and the price ? 

^ . age and insures the goods against all loss 
but that ai-ising fr .m the act of G-d or the public 
enemy and has a lien on the goods for the price 


* Default* means omission to do somethiHg 
which the person concerned is legally bound to 
do ILindsay, J. C.) Narindra Bahadur r 
Ganga Sagar. 7 0. L. J 337 : 67 I. C 509 i 

S3 0. C. 166. 

'Dhardhura'—Meaning of, 

Dhardhura is not a term of art, s’gnifying 
necessarily aUvavs and under all condit ons that 
the deep stream conrinues to be a permanent 
boundary between two estUes on the opposite 
hanks of a river. There a-e many variations in 
the sense of the word. {Simpson and Waeir 
Hasan, A. J. C.) Balbhaddar Prasad v. Napa- 
YAN Das. 9 0 L. j. 618 : 1935 Oudh 102- 

-£■ andO, E. — Receipt- 

The letters E and O. E commonlv put in India 
under a bill have no effect wh^t'^ver on its 
ft ality. {MacUod, J.\ Alimaho.med Rahmitul- 
LAH V - Pandurang Laxman. 33 I. C. 701 : 

18 Bom L R. 156. 


'Farokhn^' weaning of 


Where the co-sharers in a eamindari claimed a 

CMstomarv right to pre mortgage on the strength 

M a clause in Ihe wazib ul-arz which ran as 
follows 

"In ca'ie none of the co sharers h prepared to 
ourchase or to accep» a mortgage or lease, then 
he co sharer in question mav sell to a stranger*’ 
h> U that the wo-d “ Farokha" cannot be held to 
mean ‘ tr.insfer” as it is inconsistent with the 

'*'ord. Rafique and 

JJ.) SuRAj Narayan Prasad Pavdr x*. 

Ram Ghulah Shukul. 45 ^ 32i . 

1923 A. 361 (3)! 

T* offspring, 

Ihe term Karzandan means offspring or 

meal descendants and includes daughters and 

« M.o V " C.) Shaikh Chotu 

* Akabar Ali. 198^ JJ J 7 Q 


CO fti 


Faicndan. thuugh iudica'es nature of rent 

t't.Tchd^T'''*''’'’^'"'’' ‘•’ena'ureof tenure 
wh ch depends upon the agreement between the 

Nenb » KkIh^v Yeshwant Vishn-o 

Nenk V . Kkshav Rao Bhajji. 87 j c 623 : 

16 Bom. i. B. 72(h 
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-‘ Gjod^wiir*^Definition, 

The term g >od*wiir'is defined in the c^^se 
quoting from the case of v. Hunt as fol- 

‘r’* positive advantage as contrasted 
With the negative advantage ot the late partner 
not carrying on the business himself that has 
'been acquired by the old hr-n in carrying on the 
business whether connected with the premises in 
which the business was previously carried on or 
with the name of ihe laie firm or with any other 
matter, carrying with it the benefit of the business. 
It IS the coiinec'iou thus formed together with 
the ciicumstances whether tjf habit or otherwise 
which lend to make it permanent that constitute 
the g od will of a business. (Chatterjee and 
WaiimUy, JJ,) Parasulla Mullick v. Chamba 
KaNTa Dass, 39 1. C. 177 : 21 C. W. N. 979. 

Good will^Meaning—ln India the law 
of trade murks ts not governed by statute. 

There is no statutory system of registration, 
the rights and liabdities in connection with trade¬ 
marks are determined by reference to the princi¬ 
ples of the Common Law of England 38 Cal. 110 
Ref. It is inherent in nature of a trade mark that 
it cannot be assigned or descend in gro«s for it is 
a iTiode of representing the origin wf goods to 
whicn it is attached or tneir Trade Association. 
The rejresenta'ion of a trade mara may perhaps 
be true only of its originator but usage has sanc¬ 
tioned a more liberal treatment based in the prin¬ 
ciple of identiiication by succession and therefore 
successors in business have been allowed to use 
their predecessor's trade-marks where the repre¬ 
sentation still continues to be substantially true. 
An originator of a trade-m«irk of natural product 
who certifies to their good quality is entitled to it 
and has a right to alienate it. A trade-ma'k can 
be assigned together with the good will ot the 
business to which it reia’es. (Jenkins. C. /. and 
Stephen, J.) G. S. Hannah v. Jaganath & Co 

27 I. C. 4»3 ; l9 U. W. N. 1 

——„ —^Haqa chaharum—Meaning of. 

Haqa chaharum is a right or i^e Zamindar to 
take j share of the sale proceeds from the ten¬ 
ants. This right is ba‘^ed on a custom. (Stuart 
and Sulatman, 77.) Keoar Nath v. Datta 
PrakasH. 20 A. L, J. 646 : 44 A. 739 : 

1922 A. 370. 


W0BD8 AND PHBA 8 E 8 . 

hearing is fixed. (7te>a/a Prasad. A.C.J. and 
Das, 7,) Abdul Rahaman v. Shib Lal Sahu 

63 I. C. 670 ; 2 Pat. I. T. 672. 

— ——'Hissadar karibi'* Meaning of. 

Htssadar Karibi is an ambiguous expression 
and may mean a co-sharer nearer in space or 
nearer m bl )od relationship. [Lindsay and Sulai’ 
man.JJ.) Bholai Pandev v. Khhiali PANorry. 

L. B, 4 All. 660 : 1924 AH. 466. 

--‘ IjmaV—Behar. 

Per Chapman. J. -The word ‘ IjmaP in Bihar 
mea. s a residuary share. Per MuHick 7-It 
means simply ‘joint'. (Chapman, Mullick and 
Atkinson, JJ.) Dayal r^iR Abdul Gaffur. 

2 Pat. L. J. 402 : 401, C. 13 : 

2 Pat. L. W.229. 

-‘ Importation'. 

Importation does not mean only importation 
from outside the territory but it also means from 
any dist ict of the said territory into another dis¬ 
trict of the same. (Mariineau, 7.) StTA Ram v. 
Emperor. 23 Cr. L. J. 732 : 1924 L. 160. 

*;-“ Incumbrance" — Right of pas:^agc 

included in. 

A right of passage is included in the term in¬ 
cumbrance" in S 16 ot the Land Acquisition 
Act, (Viscount Haldane.) Municipal c orpora¬ 
tion of Bombay V. Great Indian peninsular 
Ry. Co, 41 Bom. 291 : 43 I. A, SIO : 

21 M. I. T 1 : 19 Bom. L. K. 48: 16 A. L. J- 63 ; 

(1917) M. W N. 83 : 21 C. W. N. 447 : 
38 I. C. 923 ; 25 C. L. J. 209 iP. C.), 

—- "Instroke"—"'Upstroke" — Meaning. 

Meaning of the words “ insfrokt’* aitd “ up¬ 
stroke'’ with reference to mining law explained. 
(Asutosh Mookerjee and Beachetoft, JJ.) Rama 
Prasad Roy v. Anukul Chandra. 27 I. C. 444 : 

20 C. L. J. 612. 

■- Intention. 

Intention is the result of working of the brain, 
and can be gathered from judging the act itself 
and the circumstances under which it wa^ done. 
(Fox, C.7.) Emperor v. Ali Cossim Ariff, 

10 I. C. 929 : 12 Cr. L J. 329 : 4 Bur. L. T. 97. 


of. 


""Irrigation \by percolation"—Meaning 


- Haqiyat—Meaning of. 

H \gi\ at means r-ghts in immoveable prODCrty 
and thougli it is usually used in connection with 
landed property it mav as well be aoplied to 
house property. (Cnevis, J.) B*wa Singh v. 
Lachman Singh. 24 P. E. 1911 : 

186 P. L. E.191I : 10 f. C. 8o0 : 

66 P- W. B. 1911. 

- Hasilat — Meaning. 

The word' Hasilat’does not mean land reve¬ 
nue but the produce of the land (Robertson an 
Shadin.JJ.) Santa v. Mussammat [\aropti. 

47P. W.B. 1913 19 I-C-613 = 

191 P. h. R. 1913. 

-- •^Hearing"—Meaning. 

The word * Hearing' is 
P. Code And is used in d-fiferent rules with a view 

to state the different purposes for which a naic 


The words ** irrigation bv percolation” cover 
cases where subsoil water derived by rerc< la ion 
I from a river or chanoel belonging to Government 
is taken by percolation lo the roots of trees. 34 
Mad. 21: 35 Mad. 197; 34 Mad. 366 Ref. (Abdur 
Rahim, Offg. C. 7. Seshagiri Aiyar and Phtlttps, 
Jj ISecretarv of State v Mahadvo Sastrigal, 

40 Had. 58 . 32 H L J. 411 ' 
(1917) M. W. N. 876 ; 21 M. L. T. 337 : 

39 I. C. 193 : 5 L. W. 8l7. (F.B.). 

- " Jadd" does not include entering into 

family by marriagr. 

The word “ Jadd " literally means grand¬ 
father, and '* ashkhas jaddi" means persons 
descended from a common ancestor and cannot 
include a woman who is not descended from such 
common ancestor but enters into the family by 
marriage. {TuobuU and Sulaiman, JJ.) Ram 
Pal V. Mt. Batashia. 19 A. L. J. 820 : 

1922 tah. 300. 
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'Jagir‘—*Saratijatn'— Meaning. 


Saranjam is the Marathi equivalent of Jagir. 
The tern s Safaujayn and luatn are not mutually 
exclusive. The lalter is more general term and 
applies 10 Government grant as a whole. {Lord 
Shaw) Kaghoji Kao Sahfb y Lakshman Rao 
^aheb. 3 e Bom 639 : 39 I. A. 202 

16 C. W. N. : 12 M. L T. 472 
(1912) M. W. N. 1140 : 14 Bom. L. B. 1226 

17 C. L. J. 17 : 16 I. C. 239 
23 M. L J. 383 (P. C ) 


WORDS AND PHRASES. 

from the landlord’s si are of ihe produce which 
IS called Melvaiam. "Kudu aram” is also used to 
denote a ptrn anent rig t of occupatcy. (Si> 
John Edge.) Suryakarayan v Patanna. 

41 Had. 1012 : 45 I A 209 
(1918) M. W. N. 859 : 23 C W. N 27S 
, „ 9 I. W. 126 : 29 C. L . J63 

1 U. P. L. R. (P c.) 11 ; 21 Bom. L. R 647 

I C 689 : 25 M. L. J. 80 . 
1J919) M. W. H. 463 : 36 M. L. J. 586 (P. C.). 


Jagir' — Punjab. 


In (he ujijab, (he term Jagir is ordinarily res- 
(ric'ed as meai ing an assignment of land revenue 
only. Jagir is ordinarily not land [Kensington 
and Rattigan^ JJ,\ Maya Das 7’. Guri'dit ^ingh. 

146 P W. E J912 ; 16 I. C. 855 

167 P. L. a. 1912. 


Jis St*'azi ho" meaning of. 


Jis se razi ho” means that the person who 
wishes to sill han some right of selecting the 
perso to whom he will mane the * ffer, {Rufique 

and LttidiOy, JJ.) PaNUIT NatHU KaM Ghan- 

1923 All. 519. 


Jote docS not always mean 'ryoti.' 


The expression “J te” in a deed does not mean 
that the lenancy i*; a ry.,ti holding The expres¬ 
sion “lote" is a general term and docs not neces 
sarily mean a ’ RyotP’ “Jote.” [Chatlcrjea and 
Pearson. JJ,) KrishneNdra Nath SaRKAR v. 
Rani Kusum Kamani Debi. 1923 Cal. 851 


-^- Kudtvaram. 

kudivaram luerallv means the share of the 
Cultivator in the produce raised, in this sense 
K. divaiam belongs to the culuvatii g tenant 
wheit-er he has permanent occupa* cy rights or 
IS a mere lessee from year to year or even a 
teiiant‘<it-wii). Kudtvaram also rr*caiis the nehts 
of such a tenant so long as he is in prs-es-ion 
01 the land. The word also means the right of a 

g permai ein occupancy r'ghts In 
the last sen^e it is al-o called Mtrasi<^ari rich' or 
Kudtmiras right. Aiynr and Sutier, 

JJ.) Naina Pillai r. Hamanathan Chettiar. 

41 I. C. 788 ; 83 M L J. 84. 


Judicial pfcceeding. 


An appiicanoa lo lea.e lo sue is a stage in a 
judicial proceeding. {CHaudhuri, /.) Budhu m. 
Chotu 26C.L.J.4nl: 18 Cr n. .,793- 

41 I. C. 813 ; 21 C. W. N. 664. 

•- Kab/zdariniani--Meaning of. 

The woids ” Kabizdarmiani ” can only be 
inlerpieted to mean '• under proprietor ” in the 
aensein which that word is used in the Oudh 
Kent Acts {Stuart and Kunhaiya Lai, A. J, C ) 
I>AL Shipat Singh v. Lai Basa.vt Singh. 

25 I. C. 743 : 1 0. L. J. 421. 

-- 'Kar*—Includes "cess," 

The w rd ‘kar’ is wide enough in its ordinary 
inean'"g to include the word •cess.’ u'Jcwbould 
. nd tumn.g. JJ., an.n,\da Cmakan n Hab.uuc 

1928 Cal. 263. 

■ 'Kusht — Bakasht.' 

Kasht and Bakasnt arc the words of art in 
Keveiue Records they apply t* culiivat.on of 
Ur^^ by proprietors and te ,anls. (Jwala Prasad 
s!m., Nandki=,hore Singh 7 ; Mathura 

3 P. L. 1 13 ; 1922 P. 193. 


.Vr « means 'capable of being 

irrigated by kul •' > s 

Description of lands in Jamabandi was ' Kul 
lirigated, held ibis does not mean that they were 
as a matter of fact inigated from a panicular 
Ai«. 1 he descr ption only means that the lands 
weie capable if being irrigated liomaAuL Mott 
^ogar. J.) Mansa Ram t«. Kalu Ram. 

1983 Lah. 606. 


Lunatic— Person of weak memory or 
wtak mental sttcngih. 

A man ol weak memory or of even m. re weak 
mental suength cannot be called an idioi or a 
man ol unsound mind, Aiyat and 

spencer, JJ ) Pachi v Charm. 

26 1. C. 844 : 16 M. L. T. 629. 


Mafrnr—AJcaning of. 


A person who has totally abando, ed h.s place 
ot lesidei.ce aid i,ghia «.cr the grove, ,s a 
mafruT or fatar ho Jawe {Piggott, A, J,C.\ 

I AhTAB Singh t/. Chanmxa Hhukan. 

18 I. C. 409. 

iV<i It(isi /— AJtanttig of. 

rni.i^'conneciioii with 
m P'Oduceoi l.,„o. {.Julian 

mud.y.) Chancka KiiHohE joTbin v. Scuama 

67 1, c. 766. 


ft 


^Jakan that* pal — Miatnttg. 


I ft 


ko) fa ' Tcmiut — of. 


A ir . ' .. U /, 

unde, '"•■C'.ssarily mean an 

whether i S'" suh le.ssee 

^nd t h or ol a rai.at. {Tmnon 

, . S^ChETAKY OP STATE p. 

Jadav Lma.nuk* Misra. 39 9, 499 . 

21 C. W. H. 463, 

—-- f<**(iit'uram~M(lxjearam 

The word Kud.varam is a Tamil word and 
literally vgnihes the cultivator’s share of I he 
produce ol land held by hm, as distinguish'd 


‘^^'A-rcd building IS.I 
SlaNr.. J t ) b.KKAMAJIT S.hGH ... 

10 1. C, 186. 


Malaranai, 


S. meoiherlcgaUheci than ti e 0 ne vl ch he 

r-.Sc.BKA.MA..AA.VAl.'‘"^^^''-TT.T773‘; 

42 I. C. 827 : (1917) M. W, M. 674. 
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“ Malguzari ”—Meaning of. 


The word ‘ MaJgUi'ari” although usually mean¬ 
ing an amount paid to the Crown is capable 
of meaning the amount due Irom under-proprie- 
tors to the superior proprietor. [Stuart and Kan- 
haiya Lai, AJ.Ca.) Chaku Chandka Biswas v. 
Lallan Singh. 40 I. c. 42 : 4 0.1. J. 148. 

Malik "—Import of—Absolute interest 


in (he property. 

The word “ malik" as used in a will, in itself 
has considerable force, as indicating that the per¬ 
son in reference to whom it is used should take 
absolute interest in the properties conferred. 
[Lord Atkinson.) Sudhamani Das v. Surat Lal 
Das. 18 L. W. 86 ; 45 M. L. J. 247 : 

(1923) M. W. N. 601 : 38 C. L. J. 253 : 

1923 P. C. 65 (P. C.l 
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estate. [Kennedy, J. C. and Kemp, A, J. C.) TiR- 
ATHMAL LoKOO.MAL V, THANWARSINGH. 

66 I. C. 720 : 15 S. L. R. 202. 
7“ “ Mahkana ^^—What is— Portion of 

holder. ' 

Malikana is a right to a portion of the benefits 
ot an estate in consideration of rights which are 
proprietary. [Mookerjee and Rankin, JJ.) 
SoUDAMINI DaSSYA V. SECRETARY OF STATE. 

50 Cal. 822 ; 1924 Cal. 19?! 


'Mahk'. 


The word ‘malik ’ ordinarily means an owmer 
possessed of full proprietary rights, [Sir John 
Edge.) Sasiman Chowdhurain v. Shib Narayan. 

42 M. L. J. 492 ; 3 Pat. L. T. 133 
26 C. W. N. 425 : 1 Pat. 305 : 15 L. W. 434 

24 B. L. R 676 
35 C. L. J. 427 : 20 A L. J. 362 
(1922; M. W. N. 868 : 30 M. L T. 242 
49 I. A. 25 : 1922 P. C. 63 (P. C.) 

•“ “ Malik "— Absolute owner —Context 


-;- "Malik Musiakil kamiV*—Do not neces¬ 
sarily confer absolute estate. 

Malik Mustakil Kamil’ means permanent and 
full ownership. This right confers only a life 
estate and not absolute estate upon a widow 
[Coutts and Ross, JJ.) Sorabjit Pande v. Rai 
Kumar Panue. 1922 Pat. 74 : ^923 P 87 


'Malik war I —Absolute estate. 


(Qualifying absolute estate 

The word ‘malik’ confers on the donee a heri¬ 
table and alienable estate but the context may 
qualify or cut down the absolute rights irapjicd 
by the word. [Mookerjee and Panton, JJ.) 
SVLOCHANA pEBI V. JaGATTaRINI DEBI. 

53 1. C. 602: 30 C. L. J. 6l. 

•'Mahk: 


The use of the words “raalikwa waris" confers 
absolute estate on female donee, [Halhfax, A. 
J. C.) Mangalji V, Rambhaco. 1922 Nag. 73. 


-"Marfat. 


1 * 


The use of the word ‘Marfaf cannot be used 
to resist ihe claim of purchaser to take objection 
under S. 47. [Keivbould and Cuming, JJ.) Gagan 
Chandra v. Nafar Chandra, 64 I. C. 124. 

- '^Marhi' means a mutt. 


irj M • 

OrdiDvinly the word ‘malik' means absolute 
owner. [Hallifax, A. j. C.) Sundra B.ai v. 
Jagannath. 1923 Nag. 56. 

■-“ Mahk.^' 

The word ‘Malik’ indicates the conveyance ot 
an absolute estate. (Syed Wazir Hasan, /.) 
Bijai Bahadur Singh v. I^Iathuka Singh 

9 0 L. J. 327 : 1922 Oudh 278. 

- '’Mahk^ implies full ownership. 

“Malik’’ does not necessarily define qua ity 
of the estate but exclusive ownership. 

imports exclusive and free enjoymeiit of 

and free power of disposition 

JJ.) AsHORFi Singh v Biseswar 

Narain Sahi. nn 1<122 P 362 

_Malik — Milkiat or Malikiat. 

The word “Malik" means literally one wh 

hoL 'Mulk' or land. Milkiat 

LT„!‘5.-Th\? word'Talik° "a word whichjs in 

comiiion every day use ‘^/’a'^tTchnical 

converted by judicial 

term ot conveyancing. (L« P ^ . 

Sasiman v. Sibnakain. ^ 375. 


C D —VOL. IV 143 


The word •tnarhi’ only means a mutt or temple 
and a person does not divest himself all authority 
over his house, merely by calling it a ‘marhi.’ 
[Kincaid, J. C. and Raymond, A. J. C.) Cover- 

DHANGIR V. ViSHiNGIR. 

63 I. C. 370 : 16 S. L. R. 38. 


«i 


Mera Shufa. “ 


The words "Mera Shufa" 
a pre-emption demand on a 
but they do not, when 
themselves constitute a valid 
under the Muhammadan Law, 
Dist. [Karamal Husain, J.) 
Muhammad Nazir Khan. 


are words denoting 
particular property 
repeated twice, by 
tulab-i-mawasibat 
A.W.N. (1897) 93. 
Makdin Baksh V. 
10 I. C. 143. 


Merchant —Karachi nsa^e. 


.According to Karachi mercantile usage ‘mer¬ 
chant’ means a member of merchant class of 
Karachi and includes a broker and also a person 
actually dealing in sale and purchase of goods. 
[Fawcett^ J. C. and Kincaid, A. J, C.) ABdul 
Karoon V, E. D. Sassoon & Co. 

56 I. C. 76 : 13 S. L. R. 201. 

Minerals —Meaning of. 

Minerals include granite, clay, limestone, free 
stone and the stone used. [Sadasiva Aiyar and 
Spencer, JJ.) Secretary of State v. Shrini- 
vaSA CharRiaR. 23 I. C. 144 : 15 M. L. T. 277. 

Miras —Meaning of. 


The word Mircshorotlo is a misspelling. The use 
of the words "Mireshorotlo Jansudiya" implies 
herilability from generation to generation. 
[Walmslcy and Suhrawardy, JJ.) Ajimannessa 
BIBI V. Panna Lal Sil. 27 C. W. N. 1037 : 

1923 C. 705. 

‘Mireshorotto Jansudiya' means herita¬ 
ble tenancy. 
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The words 'Mireshorotto Jansudiya show thal 
the teonney is heritable and is to be enjoyed by 
the grantee from .generation to j’eneration. 
(Walmslcy and Siijirtiwardy, J J.) AjimaNnessa 
Bibi V. Pannalal Sil. 

27 C. W. N. 1037 : 1923 Cal. 705. 

•-Mistress— Meaning of. 

The Buddhist Law speaks of wives and concu¬ 
bines. The mistress of Western Europe is not 
the concubine of the Bhammatalas. So applica- 

hon of the term to a wife or a lawful coocubine 
IS against the cause of religious virtue as well as 
the Buddhist Law. (Shaw, J. C.) Mi Shwe Ma v 

Me. 12 I. c. 191 : 4 Bur. I. T. 235, 

Mokarari—/!/ 1 ; rt wottls. 

Maura:>i Mokarari patta implies grant at fixed 
rent. (Mookcrice and Choizner, 77,) Bhairab 
CHANDRA Das V. Midnapoke Zamindari Co., 

38 C. L. J. 372 : 1924 C. 513* 

———-Mouth-Makurari PiUiah xvilh all rights 
—il/ni hak—Hakuk—Meaning of. 

The words ‘'with all rights " in a patta do not 

mcrease he actual corpus of the subject affected 

by It. The phrase means that the corpus beine 
once ascertained, all the rights appurtenant there¬ 
to w,li pass with it. Held, on the facts that 
mmeral rights were not included in the patta 

vvhich gave the Mokuraridar only surface rights. 

the mineral rights remaining in the Zamindar 
grantor. [Lord Shaw.) Gikdhaki Singh v 
Meghulal Pandey. 45 pgi gy ' 

44 I. A. 246 ; 15 A. L. J. 851 

26 C. L. J. 584 : {1917) M. W. N. 232 
22 C. W. N. 201 : 7 L. W. 90 
20 Bom. L. R. 64 : 42 1. C. 657 
22 M. L, T. 358; 33 M. t. J. 68? (P.C.) 
LOn appeal from 74 Cal. 355 : 34 Cal. 368J 
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. , -'Occu^a/foii' Transval—staUite—Pmhi 

bilion of Astatic occupation Prohi- 

The word " occupy - is a word of uncertain 
meaning. Sometimes it indicates legal poSf'" 
m the technical sense, as when occupatioris 

M ‘his seisa“htl 

It IS said that the occupation of premises by a 
servant 'f such occupation is subservient and 
necessary to the service, is the occupation of the 
master. At other times occupation denotes noth- 
ing more than physical presence in a place for a 

substantial period of time. //dd. that the exp?es 

Sion was used in the latter sense in S. 4 (W of 
Vrededorp Stands Act, 1907 (South Africa) pro- 
hibitiDg Asiatic occupation of the stand, (f/,-.. 

Madrassa Anjuuan Islamia 
Council of Johannkssborg, 

31 M. L. T. 114 : 4 U. P, L. K. (P.C.) 97 (P.C.). 


• On behalf of' — Meaning. 


hpLm 'P" hehalf of •' connotes some 

benefit to the person on whose behalf another 
person acts. [Casfcrsz and Sharfuddin, 77 ) 
Ultan Chand V. Emperor. 

16 C. W. N. 661 : 15 C. L. J. 401 : 

16 I. C. 1007 : 13 Cr. I. J. 691 ; 39 Cal. 844 ! 


'On demand'. 


Except in case of negoti.able instruments the 
words on demand’ require an actual demand be- 
fore a right to the money arises. (Sts/mgi>» An^am 
7.) bEETMARAMA Aiyar If MuNISAWMI MUDALIAR 

(1919) M. W, N. 185 : 9 L. W. 427 • 
50 I. C. 87 : 37 M. L. J. 6 I 3 ’ 


—■ -Moveable property~iIousc and materials 
^Ctiicha buildings. 

It 13 a question of fact whether a particular 
house and its materials arc moveabk or im- 
moveable property. (Mears, C. J. and BannerZ 
7,) JiTAN Tamhali If. Nanko. L. R 3 a. 128 • 

_, 1922 A. 45.’ 

~ ■ Muah I^bairati'— q. 

The word ' Muafi-Khanati ' does not in 

ina ^Tfect only dur- 

ing the pleasure of the grantor. (BiiiUic s' 1/ \ 
Nisarul Rahman v. Tikam Das. ' 

1 0. L. J 680 : 26 1. C. 860 (9) 

'I'k ^'^^^y~l'crry Boat 

passengers frV.n that'^^bce^ boal !s a'^boat 

used for carrying passengers from one '^ide \( 
21 C.W,n.601:35 I. C. 782 ; 25 C. L. J. fi39 

-- Naslan bad tnislan. 

Shows an intention To‘'com^ey"‘an .abfolutr 
dITv. BhagwantYu^^^^^ ''*■ ^AcniiMAN 

05 1. c. 707. 


- —open mines, 

is devoted by its owner 
n working and selling the 

minerals therein. (Mookerjee and Beachcroft 77 ) 
Christian if. Tekaitini Narbada Kokkf 

19 C. W. N. 796 : 37 I. C. 471 ; 

20 C.L. J. 527. 


rA»r Possession—Distinciion. 

Ovuiership and possession are two distinct 
juristic conceptions and in every transfer of 
ownership Ironi one person to another by the act 
of the party, a transfer of possession is not 
necessary, (karamat Hussain and Chamier, 77.) 

Muhammad Talib Hussain ?■ Inayatjan. 

33 All. 683 ; 11 I C. 762 :*8 A. L. J. 746. 


Piikka adatiii — Meaning, 


A ail,Ilia is .t dcUredcre agent in Bom 

hi nse r P^i-^'iP'-'l's contracts” 

i ‘^"''O' ANUAS TARASHKA. 

1 . liURjOKJl RutTONH. 

19 I. C. 29 : 15 Bom. L. R. 85 

- Varamsana^Meanivg of. 

rent due a portion of the 

rent due Irom him to the proprietor bv wav oi 

advanexd to the 
such ba an^-'I-’- landlord 

i-rt/ / r IX o t^'^^'^niasana’. (Katthaiya 
C.) bAT DKA r. JAINATH. 

9 0. L. J. 141 : 1932 Oodh 76, 




Pindin^ t'octedinsi-~.\Jcani„t: of 


soon IS it landing a 

boon as It IS commenced and until it is coucluL 
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It'rLn®' r ‘J’'" '’^''■"8 ‘^osni^ance of 

It can make an order on the matters in issue 

'harein. 30 1. C. 37 
Not. foil. (Pratt, J. C. and Crouch, A. J. cl 
jEWANJEE V. GULAM HUSSAIN. 

47 1. e. 771 ; 12 S. L. R. 20, 
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ail absolute and heritable estate and as nassinp 
an estate of inheritance. (Stephen and MMick 
JJ-i RA.MSHARAN Lal V. Ram NaRAYAN SiNGh! 

28 I. C. 610 : 19 C. W. N. 466. 


Praja— 'Meaning, 

In Cuttack and Cooch Behar praja may mean a 
cultivator. Elsewhere it means a’ tenant. A 
lease created by a Prajagiri Patia does not mean 
that the interest granted by the lease is that of a 
cultivator. [Fletcher and Teunon, J].) Secretary 
OF State v, Gobind Prasad. 

39 I. C, 934 : 21 C. W. N. 605. 


- —- 'Putra Poutradi Kramc.’ 

_ xhe use of the words “ Putrapautradi Kram? 

ate. [Mookerjee and Chotzner, JJ) GHiiFAur 
Rahaman Mistr, ,1. GVRDAS Kgndu CHOVDm 

1923 Cal. 505 ; 38 C. L. J. 350. 


"Pntrapoutradi Santafi.' 


Profit aprendre in gross. 


The right to bunt in a jungle aod to appropriate 
the game is a right known in English Law as a 
right to a profit aprendre in gross. (Mullick and 
Jwala Prasad, JJ.) Maharaj Bahadur Singh 
V, Gandauri Singh. 2 Pat. L, J. 323 : 

39 I. C. 868 ; 2 Pat. L. W. 282. 


The words " Putrapoutradi Santati ” convey 
absolute estate of inheritance. No matter whether 

iMacleod, Kt. C. / and 
S/irt/i. J.) Chand.mal Kasharmal V. Vishvanath 
Balwant Sohani. 24 Bom. L R. 300 : 46 B. 816 ■ 

1922 Bom. 45. 


Qarib. 


Properly — Money, if. 


Money is also property. {Saunders, J. C.) 
Manikchand V. Giriohari Lal. 

46 I. C. 342 : (1918) 3 U. B. R. 69. 

- 'Public place.* 

Where the public have access to a place with¬ 
out their access being refused or interfered with, 
that place is a public place. {Stuart, J.) 
Sukhnandah Singh v. Emperor. 

20 A. L. J. 80 : 1922 A. 542. 


The word‘q.irib; when it stands alone means 
ear m degree. [Lyle, J. C.) Nianatali v. Ashiq 

9 0. L. J. 127 : 1922 Oudh 96. 


•'Qiiabiz.' 


The use of the word ‘quabiz* does not neces- 
sanly mean that a limited estate is conveyed 
[Broadway and Qadir , JJ.) Gopiram v, Achhhu 

65 I. C. 462. 


'Raiyat'. 


•Public right. 


A right of way common to several persons is 
not necessarily a public right, {Das, J.) Ram* 
manohar Sahi V. Mithila Prasad Sahi. 

67 1. C. 151. 

-- " PutraPoutradi " — Lineal heirs only 

Chota Nagpur custom. 

In spite of the words “ putrapoutradi’’in the 
grant of a jagir, the estate reverts to the donor 
On failure of lineal male heirs under the custom 
of Chota Nagpur. John Edge.) Ram Nar- 
ain Singh v. Ram Saran Lal. 

46 Cal. 683: 29 C. L. J. 332 

17 A. L. J. 398 
21 Bom. I. B. 597 : 23 C. W. N. 866 
60 I.C. 1 : (1919) M.W.N, 618: 36 M.L./. 344 (P.C.). 

-‘Putrapautradi krame.’ ^ 

The expression *'Putrapatiiradt krame denotes 
perpetual and heritable estate, {leunon and 
Newbould, JJ.) Rajendra Mohan v. Upendra 
Nath. 64 I. C. 618. 


The word'Raiyat* is often used in judgments 
in the sense of tenants of various classes 
{Teunon and Chaudhuri, JJ.) Secretary of 
State for India v. Jodhy Chandra Misras 

39 I. C.409 :21 C. W. N. 462. 

- Restraint of Princes—Contract of ship¬ 
ping, how affected by—Reasonable apprehension 
— Test. 

A ship owner may refuse to ship goods on a 
reasonable apprehension of restraints of princes 
in spite of there being no restraint actually in 
existence at the time of the refusal and events 
occurring after such refusal may be taken as a 
test to show the true state of affairs at the time 
of the refusal, Obiter : An apprehension though 
unfounded may yet be reasonable. [Pratt, J.C) 
Sanday Patrick & Co. v. British India Navi¬ 
gation Company 37 I. C. 285 : 10 S. L. B.IOO. 

■'Santan in Bengali^Meaning of. 


•Putrapoutrade Ktakvoc— Meaning of. 

• ^ t _ truiMzfftvAhih 


The words imply perpetuity and transferability. 

Mookerjee and Rankin, JJ.) Tarakaswar Pal 

. Shish Chandra Ghosh Mandal. 

27 C. W. N. 964 : 1924 Cal. 236. 

Putrapoutradi Krame — Absolute and 


The word ‘Santan' as used in Bengali docu¬ 
ments at the end of the 19th and the beginning 
of the 26th century means “issue" generally and 
not necessarily male descendants. {Fletcher and 
Newbould, JJ.) Kumad Krishna Mandal v, 
Jogendra Nath. 21 C. W. N. 854 : 

41 I. C. 511 : 26 C. L. J. 260. 

“ Santhathi ” is wider than Puthra 


^grant of a Jagir is 
vorda putrapoutradi krame the gra 


Pouthra. 

The word * Santhathi ’ is widerithan Puthra 
Pouthra or ‘from son to grandson.’ {Wallis, C. J. 
and Ramesam, J.) Guruvajammah v, Ronga- 
SWAMI Mudaliar 62 I. C. 745 : 13 1. W. 613. 


- Santhathi paramparayamai — Mainten¬ 
ance grant. 

The use of the words ‘santhathi paramparaya- 
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rnai ' in a grant for maintenanc<; does not exclude 
the right of collateral heirs to inherit. (Lord 
PJiiUimorc.) Raja Kajeshwar v. Sundar Pandi- 

YASAWMI. 

42 Mad. 581 : 17 A. 1. J. 153 : 23 C. W. N. 549 : 

29 C. L. J. 551 : 25 M, L. T. 400 ; 
21 Bom.L. R 885 ; (1919) M. W. N. 511 : 

10 L. W. 322 : 49 I. C. 704 . 
36 M. L. J. 164 (P. C.). 


-‘ '^Building mainly used as rest- 

dcnce. 

The word “ shop” denotes a building primarily 
used for the retail sale of goods. Where a build¬ 
ing was mainly used as a residence the mere fact 
tliat a part of it is used as a tailor’s workshop 
does not convert the whole of it into a shop 
(Scotl-Smitli, J.) Sant Singh v, Gobind Ra.m. 

1923 Lah. 209. 


[On Appeal from 27 I. C. 283 : 27 M. L. J. 694.] 

- "Saranjam"—Meaning of. 

The word’• saranjam” is a Marathi term and 
IS equivalent to a Jagir. The terms ‘•Saranjam^’ and 
‘ Jagir’’ are not mutually e.xclusive. (Lord Shaw.) 
Ragpoji Kao Saheb v. Lakshman Kaq Saheb. 

36 Bom. 639 ; 39 I. A. 202 : 16 C. W. N. lo58 
12 M. L. T. 472 : (1912) M. W. N. 1140 
14 Bom, L, R. 1226 : 17 C. L .1, 17 
16 I. U. 239 : 23 M. L. J. 383 (P. C.). 

— ‘'Saranjamd means collection charges. 

1 l*e word‘Saranjami' ordiiranly signifies col¬ 
lection charges, (Mookcrjtc, C J, and Flclclicr, J.) 
Bhabani Nath Roy v. Pukna Chandra Sakkar. 
26 C. W. N. 308 : 61 1. C. 8l8 ; 33 C. L. J. 332 

--:-' Settled for fenods'. 

The words “setilcd for periods" are not an 
admission that tlie settlement was dc ;nye, (Lord 
Phillimore.) Kumar Naresh Narayan Ruy v. 
Secretary OR State l'ok Inuia. 

50 Cal. 446 : (1923) M W. N. 511 : 
50 I. A. 121 : 32 M. L. T. (P. C.) 162 : 
L. R. 4 (P. C.) 60 : 28 C. W. N. 453- 
1923 P. U. 1 : 45 M. L. J. 444 (P.C.) 

--‘S/mdc Right^~~Incidents of 

A Shade-right' is the customar y right of Hie 
owner or occupier of the land to Compensation 
lor the damage done to his crops by the shade of 
adjacent trees. It is a covenant running with the 
laRd, and cannot be transferred independently. 
(Shtitncr, A. J. C.) Appaji v. Khusiial. 

10 1. C. 689 : 7 N. L. R. 1. 

- Sliahjog tiiindi. 

A shahjog is not a bill of exchange nor a pro- ' 
missory note, It is jiay.ible to the bolder only and 
does not meaina liundi i avable to bearer. (Moo- I 
kerjec and Roc, JJ.) Keshari Ciiand v, Asmaram 
Mahato. 22 C. L. J. 209 : 33 I. C 250 : 

19 C. W N. 1326 1 

- 'Shawls’^Raiiwaye Act, S. 72. 

The term ' shawls ’ refers to Indian Shawls of ‘ 
special value and not to articles of interior v.diie. 
(Maclcod, ht. CJ, and Shah, J.) li.vsT Indian 
Raiuvay Co.. V. Dayabhi Vanmalidas i 

24 Bom. L R. 416 : 47 B. 18 : 

1922 B.416. j 

* Shipment ’’— Mc(i>iing oj. \ 

1 he term shipment ” includes not merely the 
loading of goods on board the ship but also the i 
starting of tlie ship. (Asnlosh Mook.r/ce .md \ 
Bcdchoofl, JJ.) Kali Kanta Saii.a i*. Ismvii 

20 C. L. J. 133 ; 27 I. C. 7 

20 C. W. N. 159 


--‘ Shop '—Residential place 7vith an oven 

for making rolis, is not a shop. 

i lie word ‘ shop" in its ordinary meaning 
denotes a building or an apartment which is 
primarily used by buying and selling goods. 
Where a place was used is a residential place. 
Held, tli.u it was not a shop though there was in 
it an oven for cooking rotis for any one who 
brought his own flour for the purpose and 
paid in cash or kind. (Shadilal and Lc Rossignol, 
JJ.) Bha.mba Ram Allah Bakhsh. 

69 P. R. 1915 : 31 I C. 191: 

156 P. W. R. 1915. 


'Sicca Rn pee" Meant ng of'—History 
iniii of igin. 

The Calcutta Sicca Rupee though coined by the 
company is never known as company's Sicca 
Rupee. (Tcunon and RiJiardsou^ JJ.) Maha- 
R.\j Bahadur Singh v. Jadab Chandra Ghose. 

46 Cal 347 ; 47 I. C. I09 : 30 C. L. J. 246. 

^ —Sens includes grandsons. 

Sons in Mitaksbara Chap II, o (1) includes 
grandson. (.S'/r John Edge.) Adit Narayan 
Singh v, Mahaihk Prasad I iwaki. 

(1921) M. W. N. 153 : 48 I. A. 86 : 

19 A. L. J. 208 : 2 Pat, L. T. 97 : 

33 C. I. T. 263 : 29 M. L. T. 240 : 

6 Pat. L. J. 140 : 23 Bom. L. B. 692 : 

25 C. W N. 842 : 14 L. W. 20 • 
GO I. C. 251 : 40 M. L. J. 270 (P. C,). 

[On Appeal from 35 I. C. 687.] 


Siuiaa Inam 


^ Siidd.i’ loam docs not .show tiiat the inam con¬ 
sisted merely of the melvaram. It only means 
lh.it tliere is nothing payable in coosidcralion of 
the inamd.ir’s possession of the land. (Sundara 
Aiynu and Sadasiva At\ar,JJ.) Tikumalai v. 
Amhadam. C. 481. 


- paneii.- 

Surpanch might indicate either an umpire in 
c.isc of (hffcrci.ce of opinion or a Chief arbitra¬ 
tor. W litre matter was referred to arbitration 
to tnicc persons, two of wh in were described as 
panches and the Hurd as Surpinch it w.\s held 
that this did not mean th.U the two paoches alone 
were to act ami tlie siirp.inch was only to be 

If. . in case ot difference of opinion. 

(k'lnhaiya Lai, ^1. J, C.) Lala r. Anuus SamED. 

16 0. C. 84 : 17 I. C. 320. 


soil. 


Swamibhogain’ implies otoneiship in 

Tlicwoid Siramthhogam iisnallv implies that 
the ownership ol the soil does vest in the person 
uho is eniilltd to Swamihhogarn. (Sadasiva 
Aiyarand Xaptc , 77.) Subramanya KakiYalom 

SlVASUllKAMANYA I’lLI.Al. 

62 I. c. 750 ; 14 L.W, 40: 41 H. L. J. 175 
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— "Tanaka’^ — Mortgage. 


The word tanaka” occurring in a document 
evidencing a loan means a mortgage and not 
merely an assignment of land revenue. 39 Mad 
1010, Foil. Aiy^.r and Phillips, JJ.) 

Zamindar of Karvetinagar V 
PiLLAi. (1918) M, W. N. 146 


SUBBARAYA 

43 I. C 871 : 
7 I. W. 36. 


TmOF 

due to wiUuI neglect when such neglect is the 
sole effective cause of loss or so connected with 

U as to be materially contributing to it. iPyati i 

C. and Crouch, A. ]. C.) Firm of Doulat ’ v' 
Secretary of State. 

32 I. c. 551 ( 2 ) ; 9 S. L. R. 177 . 


4 I 


Tej'i mancii"—Wager. 


11 


Teji-mandi contracts are not wagering con¬ 
tracts if giving or taking of delivery is purpor¬ 
ted. Teji means brightness and rnandi 
means dullness. {Kmcaid, J.) Manubhai Pek- 
MANUND V. KESHAVJI l^MDAS. 1922 B. 66. 

- 'Thika and tnokra\—Meaning of. 

Thika indicates creation of tenancy and 
mokra means perpetual rent. {Mukerjee and 
Panion, JJ.) Raja Keshee Case Law v. Satish 
ChaNora Paul. 35 C. L. 0. 90 : 1922 C. 123. 

'Timber' includes Bamboo trees. 


U’ithout preiuWee ” 


’Timber’ means such trees only as are used for 
building or repairing houses therefore bamboo 
trees are timber. {Das and Boss, JJ.) Ramesh- 
WAR Singh v. Bardeo Singh. 60 I. C. 521: 

6 Pat. L. J. 127. 

'Vamshasthas'^Means descendants. 


The word ‘Vamshasthas’ means descendants 
in the ordinary course of law. {Seshagiri Aiyar 
and Moore, JJ.) Vittappa Kudva v. Durgamma. 

11 L. W. 116 : 55 I. C. 781 : 
(1920) M. W. N. 188 ; 38 M. L. J. 190. 

- ^Veetiikiilti'—Who is. 

Veetukutti is the son of a sambhandham wife 
and is not brought to her husband’s wife and he 
is not entitled to share in his father’s property. 
{Schwabe. J.) Kunhi KUtty v. Raman. 

44 M. L. J. 274 ; (1923) M. W. N 173 : 46 M. 597 : 

18 L. W. 525 : 1923 M. 462. 

'Waris'—Meaning of. 


Words “ without prejudice '» in private 
documents have not the «ame meaning as they 
have when u^ed in connection with an actual 
or impending litigation {Sfcncer. ConilS’Trotlcr 
and Napier. JJ.) Venkata Subbuh Chetty v. 
SuBBA Naidu. 2 L. W. 977 : 18 M. L. T. 533 • 

31 I. C. 152 : (1915) M. W. N. 822. 

\ali Chela Satsishya —Meaning 
Satsishya is one who is assiduous in the 
study of theology in retaining the holy science 
and in practising its ordinances. Chela is a 
personal attendant who mav be raised to the 
rank or sishya. Yati \s ^ Bhjksh-i an ascetic or 
anchorite and in order tl'at a person m.ry fall 
under this category there must be absolute 
abandonment ol all secular property and a 
complete and final withdrawal from earthly 
affairs. [Chanduri. J.) Gauri Shankar Bvas Z'. 
Niadar Singh. 23 I u. 287 • 18 C. W. N. 69* 

WORKMEN'S BREACH OF CONTRACT ACT 

(XIII OF 1859/. 

- Artificer—Contractor to carry stones is 

not. 

A contract by a person to carry stones on his 
camels is not the contract of an artificer or work¬ 
man or labourer within S. 1 of tlie Workmen’s 
Breach of Con’ract Act. iShadi Lai, C.J.) Jafar 
V. Emperor. 3 Leh. 371 : 1922 L. 443. 


Id absence of facts showing contrary intention, 
the words’Malik’and’Waris’ indicate absolute 

estate. {Kennedy^ J C. ^nd Kefupt A. /. C ) 

Tirathmal Lokoomal V, Thanwar Singh, 

J 66 I. C. 720 : 15 S. L. B- 


202 . 


i I 


Waris 


»i 


The word ‘waris’ is not always intended to be 
an expression of limitation. (Broadiaay and Qua- 
dir^ JJ.) Gopjram v. Achhro Ram. 65 1- C. 

- '^WeeD' Meaning of—Court allowing 

Courhfee to be paid a week" —If includes the 

day on which the order Apfirif 

Where the Court °>-dered plff. to file 
Court-fee’• in a week” it was held ‘hat that 

construction should be ''' * , . diven 

able to the plff. and that the P ^ jj ) 

full seven days. {Mookerjee and /%o0 

Gopal Lal V. Bahorm. 15 c l j 120- 

wiUul neglect 

whlifre^ntentionally. and of set purpose, does 
something which ought *q do some- 

thing which ought to be done. A loss .s said 


-- Bandsman—If workman. 

A Music'an in a band is not an artificer or 
labourer ard is not a workman within ibe mean¬ 
ing of the Act XIII of 1859. (Miller, J.) Rosario 
Quadros, In re. 16 Cr. L. J. 629 ; 38 M, 551. 

- Wilful refusal—Physical filne.ss. 

In a prosecution under the Act, if it is proved 
that the workman has refused to work and that 
there is a finding that he is physically fit for the 
same he must be held to have refused “ wilfully 
and without lawful or reasonable excuse (Mac- 
gregor, J.) Heeth Lal Kadru v. Mooksud Ally. 

1 Bur. L. J. 109: 1923 R. 79 (2). 

-——8. 1— Contract entered into where Act 

not in force is not enforceable, contract with 
minor or for more than one year is void. 

A contract entered into under the Act at a 
place where it is not in force is not enforceable 
and the contrac*iing workman is not liable for any 
breach thereof. A contract under the same Act 
for a period exceeding one year or with a minor 
is void. (Gokul Prasad. J.) Mazhar Hussain v. 
Emperor. 22 Cr. L. J. 50 : 59 I. C. 194. 

^—Ss. 1 and %—Breach of contract — Refusal 
to work—Act to be strictly enforced. 

The provisions of the Act are not confined 
only to fraudulent breaches of contract as stated 
in the preamble. An application to the Magistrate 
asking him to enforce the provisions of Ss, 1 and 2 
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WOEKMEN'S BREACH OF CONTRACT ACT 
(Xril OF 1859). S. 1 . 

of the Act should bo disposed of on eviderce 
and not dismissed surntnaiily. 16 A.L.J. 164, Foil, 
{Kno.x.} A. C, J.) Aziz-ur-rahman v. Hansa. 

16 A. L. J. 715 : 47 I. C. 441 : 
19 Cr. L. J. 925 : 40 All. 670- 


S. 1 — IVofftman—Dealer 


J , .. stones— 

Ltabtlity of. 

A dealer in stones agreeing to supply stones 
under the terms of a contract is not an artificer, 
workman or labourer under S. 1 of the Act. 
{Banerjee, /.) Bhagwan Din v. Mahamad Ali 
19 Cr. L. J. 698 :45 I. C. 502 : 16 A. L. J. 407, 


WORKMEN'S BREACH OF CONTRACT ACT 
(XIII OF 1859). S. 1. ACT 

-“7—S. ^—Applicability— Advance in nature 
of debt—Conditions inequitable. 

The Act does not apply where an advance is 
practically in the nature of a debt or if not in 
the nature of a debt the conditions are inequita¬ 
ble : neither does the Act apply where the 
advance is made repayable not from out of 
work done but from the wages of the workman. 
[tlunidavarkar and Hayward^ JJ.) Abdul 
Kasul Tsmalji, In rc. 

12 Cr. I. J. 402: 
11 I. C. 686 : 13 Bom. L. B. 548. 


•Ss. 1 and 2— Labourer. 


A workman laying and burning bricks is a 
labourer and the fact that the period of lime 
within which Ihe contract was to be performed 

has elapsed, cannot prevent the Magistrate from 

passing an order f )r refund of advance. (Tudball, 
/.) Bharosa 5. Embbror, 

15 Cr. L. J. 599 : 25 I. C. 351 : 12 A. L. J. 490. 


S s. 1 and 2 -^A^reenient by toorknian to 
work for SO months in lieu of advance made to 
him whether enforceable under the Act. 

An agreement by a workman to work for 60 
months in lieu of advance to him made by his 
employer is enforceable under the Act (XIII of 
1859). {Knox and Karamat Husain, JJ.) 
Lucas, C. J. v, Ramai Singh. 

16 Cr. L. J. 233 ; 23 I. C. 185 : l2 A. L J. 162. 

“ ^—Loan after termination of work. 

The Act does not apply to loans made at a 
time when the work had been finished and 
nothing of it remained to be done. {Rafique, j.) 
Giga V. Muhammad Amin. 35 All. 61 : 

17 I. C. 799 : 13 Cr, L. J. 863 : 10 A. I. J. 468 

I 

Ss. 1 and 2’-Advance to be Paid off bv 

wages. 

The Act has no application to a contract of 
service for a term of years accompanied with 
an advance of money which might be paid off 
from the wages earned by the workman. Such 
a contract is not made on account of the work 
contracted to be performed. {Heaton and Shah 
JJ.) Ramakrishna V. Emperor. 

20 Cr, L. J. 701 : 62 I. C. 669 : 21 Bom. L. R, 763. 


Ss, 1 and 2 —Loan disguised as advance 
Breach of contract — Workman, whether liable. 
The Act does not apply to a case where it is 
sought to disguise tbe fact that an advance is 
really a loan. Where a workman receiving an 
advance of some rupees agreed to work in the 
factory on condition that two rupees be deducted 
from his monthly wages per mensem to satisfy 
the advance and he failed to fulfil the agicement. 
/if/d, he could not be prosecuted under the Act 
as the advance was really aloan. [Broadway, J) 

bANDHi 2/. Khemchand. 56 I. C. 860‘ 

21 Cr. L. J. 546! 


S. l-^Labourcr—Cartman. 


A cartman is not a labourer to whom the 
provisions of the Act apply. {Scoti-Smith, J.) 
Emperor v. GUkdutta. 

33 P. R. 1917 Cr. : Ig Cr. L. J. 891 • 
41 I. C. 1003 : 39 P. W. B, 1917 (Cr.), 


■Ss. 1 and 2 —Coulriict of service 


Revision—High Court. 

Contract to cart lof<s of wood from forest to a 
forest depot is not a contract of an artificer 
workman or labourer within the Act. The 
High Court can revise an order under the first 
part of S. 2 of the Act. The power of revision 
extends to proceedings of all inferior criminal 
Courts. [Heaton and Pratt, JJ.) Devappa i-. 
Emperor 21 Bom. L. R. 277 : 

60 I. C. 492 : 20 Cr. L. J. 316 : 43 Bom. 607. 


—-S- l~Appiicability of~Com plaint after 
work has been completed—Offence. 

To apply the provisions of the Act there 
must first 01 all be a finding as to whether the 
petitioner was a workman or a sub-contractor, 
hurther the Act cannot be applied to a case in 
which the work stipulated to be done has been 
completed. 28 Mad. 37. Kcl. [Scolt^Smith, J) 

Emperor 2^. Amak Singh. * 

18 Cr. L. J. 488 : 39 (.C. 328 : 8 P.R. 1917 (Cr ) 


// ^^ —^-^ibourcr—Agreement to 

deliver ballast. 

An agreement to deliver ballast for the advanced 
money docs not create the relationship of a 
abourer or vvorkman and the Act dcx:s not apply. 
(S/nnfi Lai, J.) Fazai, Illahi v. Emperor. 

32 I.C. 678 : 17 Cr. L. J. 86 ; 2 P.R,' 1916 (Cr).' 


S. 1 Lmployer—Strict interpretation, 

A person supplying labour to the employer 
or master, cannot proceed as an emp^loycr 
against a vvorkman under the Act. {Batchelor 
and hoe, JJ.) Emperor v. Naga Tima. 

13 Cr. L. J. 853 : 

17 1. C. 789 :14 Bom. L. R. 956. 


^ Scope of—Contracts to perform 
breach /Vovismtt of penalty for 

ThoAct vyas not intended to apply to a con¬ 
tract to perform agricultural servi^^- whore a 
contract prescribed a penalty for its breach 

7 l>e availed'of! 

(i//mf/L,H.7.) Empekork Kuuda Bakhsh. 

38 P. R. 1914 Cr. ; 16 Cr. L. J. 329 : 

27 I. C. 901 : 207 P. L. R. 1916. 




S. 2 does not apply to advances which aro 

CiurvchT”^^’ * K^ipeRor V. 

Chiragha. 23 P. R, 1914 ^ 15 l. J. 603 : 

25 I. C. 515 : 278 P. I. R. 1914 . 
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~ specific 


Relief Act, S. 21 {g), 

be enforced under Acl (XlII of 

Act. 22 r'a 5^2? Foil' lcL1//yf Emperor'^^ 

amir Bakhsh. 22 P. w. K. 1914 : 24 i C ?a9 

16 Cr, L. J. 423 : 61 P. I. B. 1914. 


Tm »- «»™«, *cx 


raploytj H. rdUion.biB creS ‘"’J ‘’Z “* 

ditor and debtor alone 

-^/.) BdOGIRAVATHU SOMM4M« , 

Chelapathi Kao m^ianna v. Kandivada 

60 I. C. 52 : 29 M. L, T. 4: 339 %' 


ofjC'''‘'ice-For more than 


three years—If enforceable. 

thi^ee“vea?s‘'‘rin"^^K‘'® ^ P^'-iod more than 
of is^Qi ^ be entorced under Act (XIII 

not affected by Act (XIIl of 1859). The’ ao! 
does not apply to the case of a contract which 
provides a definite penalty for breach. {Kensing¬ 
ton., J.) Emperor v. Maho.med Din, ® 

96 P. L. B. 1914 ; 22 I. C. 742 • 
15 Cr. X. J. 166 : 23 P. B. 1913 Cr* 


under S. ^—wfthdr'awal 

advance paid or for sDAciAr Z. »eiund of the 

S°2lT.''l;p"c"28M''37“[rf 

srryr/ sr ' 

22 Cr. L. J. 13 ; 59 I. C. 45 : 43 Mad. 443 


- Supermsor of 


criminai^^nlf'^^ 2—Pro«erfrHgs under-Whelher 

aTeTod7.t%:L7eT‘^^^^^^ 

of^ctrcricruf 

order by the Magistrate, for repayment or^per 
formance under s. 2 are not criminal proceed- 
ings at all. An inquiry directed by S. 1 of the 

^ Breach of Contract Act cannot be 
held to be one under Chap. XX, Cr. P. c., and an 

order acquitting the accused, because the com- 

plainant did not appear on the date of hearing 

D to be made under S. 217 Cr 

P. C., IS in effect not passed under that section 
but IS merely a dismissal of the complaint and 
there is nothing to prevent a Magistrate from re- 
viewing the same, it he sees cause to do so. [Ayling 
^ndOdgers„ JJ.) N. Ramanna v. M. Gurunatham 

r ^ W. N. 402 : 

45 M. L. J. 36 : 18 L. W. Ill : 24 Cr. L. J. 405 : 

1923 M. 719. 


coolies^Onus of froof, 

labourer‘'of'*some kind “LThed''o^^unsWrd "" A 

tZaif" f - 

labour does not come r,hTn he lection 7"“' 

onus of proving that the accused is a torkm^n 

labourer or artificer i? nn tu^ t • workman, 
6 t. W. 745 : , 1917 ! ^825“33"l^i.‘^,.^|oV 


of odvaneeto 


be deducted from wages. 

in which a contract is that the workman 
shall work for wages deducting from his wages a 
certain sum periodically to make good an advance 

IS within the scope of the Act. [Miller J 1 Telapam 
SuBRAMANIVA NaIDU .. K. SiNGARAVooiu:"^"” 
16 Cr, L. J. 112 : 27 I. C. 160 : 27 M. I. J, 616, 


S 1 —Scope of. 


S- '^.'^Proceedings under^Not criminal. 

. ^ m _ ^ — ««* a ^ 


Proceedings under Workmen’s Breach of Con¬ 
tract Act are not criminal. [Ayling and Odgers, 
JJ.) Ramanna v. Gurunatham. 

32 M. L T. 347 ; 1923 M. 719 (H. C.) 


'S. I .—Contract with two workmen or ar 

t A 


tificers—Elements of offence^ 

Notwithstanding the language of S. 1 of the 
Workmen's Breach of Contract Act, it is open to 
an employer to start proceedings under the Act 
in respect of a contract entered into with two 
artificers jointl)^. In a case under the Act, the 
court has to find on the evidence whether the 
artificers have received an advance of money. 
{Oldfield and Devadoss^ JJ.) Kandaswami Mu- 
DALI V. GuRUSWAMI PilLAY. 44 M. L. J. 53 : 
24 Cr. L. J. 13 ; 31 M. L. T. 475 ; 16 L. W. ,883 ; 

1923 BCad. 184. 


Where a person agreed to convey clay to the 

complainant's factory by means^f hV own 

labour and another person hired by him and 
afterwards neglected the work, held^ he came 
within S. 1 of the Act nothwithstanding his 
employing another person under him. 13 Mad. 
351, Djst (Ayling and Tyabji, JJ.) Mamo Beari 
In re. J1914J M. W. N. 651 : 16 M. L. T. 235 • 
1 L. W. 657 : 15 Cr. L. J. 651 : 25 I. C. 979 • 

27 M. 1. J. 392 ! 


S- 1— Loan — Advance. 


ts a 


•S. 1 —Workman or artificer—Compositor 



.. compositor is not a workman is at least an 
Hficer, and is governed by the Act. Where the 
sreement was that the advance received by an 


Where an advance made to a workman is 
merely a loan the Act has no application. A con¬ 
tract to v. ork 8 hours for 12 years and for wages 
not above market rate and to live in any house 
provided, is a form of slavery and to be prohibit- 
ed as illegal. (Sankatan Nair^ /,) Ambu, In re 

23 I. C. 752: 15 Cr. I. J. 384. 


S. 1 Advance—To be reimbursed from 

^ ^ ^ it t • 9 • a 4 . * 


1 


- -A fo^rn< 

monthly wages—Applicability of Act. 

An advance of money paid to a workman on 
condition of its being reimbursed by monthly 
deductions from his wages is “ an advance of 
money on account of any work which he shall 
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WORKMEN'S BREACH OF CONTRACT ACT 
(XIII OF 1869). S. 1, 

have contracted to perform ” within the Act. 23 
Mad. 203 :7 Mad. 131, Koll. {B^.nson and Tyabji, 
//.) Govinda CHETTY V. MunN'-'ANY Naik. 

20 I. C. 224 ; 14 Cr.L. J. 400. 

--S. 1 —Contract to be performed outside 

hritish India. 

A contract which is to be performed outside 
British India does not come within the purview 
of this An. 10 Mad. 21. Foil, {tratt, J.) 
S. Po Thit V. Ma Saw Shin. 20 Cr. L. J. 576 : 
12 Bur. L. T. 223 : 52 I. C. 64 : 10 I. B. R 63. 


WORKMEN’S BREACH OF CONTRACT ACT 

(XIII OF 1859). S. 2. 

--S. 1 —Magistrate of Police ~Who is. 

A Magistrate ot Police is a Magistrate within 
whose jurisdiction the employer resides or car¬ 
ries on his business. A Magistrate within whose 
jurisdiction a contract was made or advance recei¬ 
ved, has no special jurisdiction under S. 1 ol the 
Act. No Court can try an offence unless if is 
expressly authorised by the statute. (Crouch and 
Hayward, A. J. Cs.) Sobraj Dwarkadas v 
Emperor. 19 Cr. L. J. 591 : 45 1. C. 399 : 

11 S. L. R. 128, 


-S. 1 —Proceedings under criminal — 

Person undertaking to supply coolies and 
work with them. 

Proceedings under the Act are judicial proceed¬ 
ings the workman being in the position of an 
accused and he cannot therefore be compelled to 
make a thumb impression in Court for the pur¬ 
pose of identifying his thumb impression. A 
person who undertakes to supply coolies and to 
work along with them is a *’ workman” within the 
meaning of S. 1 ot the Workmen’s Breach of Con¬ 
tract Act. (Twomey, C. J.) Kamnath Pandakam v. 
Karuppana Thevar. 19 Cr. L. J. 175 : 

43 I. C. 591 : 11 Bur. L. T. 207. 

Ss. 1 and 2— Artificer, labourer or work' 
man — Contractor. 

The Act applies only to “ artificer, labourer or 
workman ” as defined by the Act. To make the 
Act applicable, the relation between the parties 
to the contract must be that of labourer and em¬ 
ployer of labour. A contractor is not ordinarily 
an artificer, latJoiirer or workman, and the Act 
would apply to a contract of labour or an agent 
for the supply of goods if the contractor has con 
tracted to supply his personal labour but not 
otherwise. (U. Kin. J.) Baba Khan v. Maung 
Naing. 9 L. B. R. 21 : 35 I. C. 830 : 

17 Cr. L, J. 398 : 9 Bur. L. T. 108. 

- S. 1— ’A'orkmiin " — “ Artificer ” I 

Whether includes head artificer or supervisor. 

Artificer in S. 1 of the Act covers a head 
artificer or supervisor who without working with 
his own hands gels work done by others. [Twomey, 
J.) Sein Yin v. Ah Moon Shoke. ' 

15 Cr. L J. 235 : 23 I C. 187 : 7 L. B. R. 83. ! 

S. 1 —Object of—Application-Dismissal 
for default—Effect—Ci\ P. C., Ss, 2A7 and 403. 

The offence created by the Act is not tlie 
neglect or refusal to perform tlie contract but tlie 
failure by the workman to comply wiih the order ' 
of the Magistrate under the Act. Therefore whore ; 
an application under tlie Act is dismissed (or ' 
default, Chap. W and S. 403 of the Code do not 
apply and the proceedings might be ro-opened 
again. 24 Mad. 660, Appr. Although one object 
of the Act may have been to provide a speedy 
remedy for employers against tlic workmen the ' 
main object is to provide tor the punishment of ! 
the workmen who have taken advances and have 
fraudulently broken their contracts to work. 
(Hartnoll, Offg, C. J.) Krishna Pekdan v 
Pasand. 6 Bur. L. T. 108 : 14 Or. L. J. 404 : 

20 I. C. 238 : 9 L. B. R. 35. 


-S. 1— Contract — Meaning of. 

An agreement to render services higher than 
those of manual labour as for, e. g., to serve at a 
buicher’s shop and to keep and render accounts 
does not come within the Act. (Pratt, J. C. and 
Ksmp, A. /. C.) Ramzan v. Nur MUHamuad 
Yakub. 15 Cr. L. J. 383 : 23 I c. 751 ; 

1 S. L. B. 100. 


S. 2- Order to perform service—Contract 
to icpiiy money—Order to pay comhensation-Cr. 
P. CodCt S. 250. 

An order by a Magistrate dismissing a com¬ 
plaint under S. 1 requiring the complainant to 
pay compensation is illegal. (Lindsay, J.) Jamil 
Ahmad v. Muhammad lsHAi>. 41 All 832 : 

52 I. C. 58 : 20 Cr. L. J. 670 ; 17 A. L. J. 165. 


--(Xlli of 1859 amended XII of 1920), 5. 3 

One year docs not mean working at odd 

intervals for days. 

An agreement that the accused should work 
every day should not be transformed by the Court 
into an agreement to work for 365 days at odd 
intervals, if the complainant so chose, when the 
accused should fail to work one day after the 
other. (Ryves^ J.) Asgak Ali v. Emperor. 

1923 A. 609 (8). 


damages Confrtici to supply real metal. 

A ^ 




0 ^ ’ 


An employer oi l.rboiir is not precluded from 
availing hinseU of the provisions of the Act 
merely because, in the contract of service between 

himself and his workmen, there is a stipulated 

penalty capable of enlorcemcnt by a civil suit in 
the event of breach of the contract on the part of 
the workmen, which penalty has admittedly nut 
been enlorced, nor payment of the same tendered 
on the pait of the workmen. (Piggotf J.) Ram 
Lal Emperor. ah 390 • 

51 I. C. 205 ; 20 Cr. L J. 429 : 17 A. L. i. SBo! 


S. 2 Refusal to perform contract — 


Smallness of adz’ancc. 

The smallness of the-advauce is not a reason-. 

perform the contract 

w t ofS. 2 of the .Act. 23 1.C, 

160. Kef. When a man enters into a contract he 
must carry out the terras of the contract into 
wl.icl. ho has entered, unless ha can show some 
reasonable excuse. One of the terms oi the serv 
s*yne contract can hardly be afterwards held up 

excuse for nou-perform ar 
(Knox, J.) Bakhtawar Emperor. 

16 A. L. J. 164 : 43 I. C. 838 ; 

19 Cr. L. J 240 : 40 All. 88& 


r 


I 


2289 


2290 


CIVIL DIGEST, 1911—1923. 


WORKMAN'S BREACH OF CONTRACT ACT 

(Kill OF 1859), S. 2. 

-S- 2 —Order jor working. 

When a Magistrate orders a workman, under 
the Act, to work for the period of contract and 
the order is disobeyed, the Magisiraie can only 
sentence the workman for imprisonment and not 
add to 11 an order that he should work for some 
more period and also repay the advance. {Baner- 
jee and Chamier^ JJ.) Tiukha v. Itwaki. 

15 Cr. L. J. 692: 25 I. C. 344: 12 A. L J. 678. 

•-S. 2—Scope of — Magistrate's power. 

The Act can be put in motion only by that em¬ 
ployer. A Magistrate cannot act under ihe Act if 
the case before him is one under the Penal Code. 
[Tudball, J.) Chedi v. Mohammad All 

11 A. L. J. 117: 18 I. C. 885: 
14 Cr. L. J. 133 : 34 All. 143. 


-S. 2— Order of imprisonment—When to 

be passed—Order under S. 2 — Appeal. 

An order of imprisonment cannot be passed 
under S. 2 unless there is a non*compliauCe with 
the order of repayment or caicyiog out of the 
contract. S. 2 of the Act does not come under 
S, 408 ot the Cr. t*. Code and hence no appeal lies 
to a Sessions Judge, ilmam and Chapman, JJ.) 
Annukul Chandra Koy v. Kamaral sakdar. 

16 Cr. 1. i. 697 ; 26 I. C. 146: 18 C. W. N. 1271. 

-Sa.2 and Advance — Meaning — Mar- 

riage expenses. 

a Under the Act, an advance for marriage ex¬ 
penses of the workman, is a loan but not an ad¬ 
vance, whicu, under the Act, must be repaid, in 
the form of work winch the workman has con* 
tracted to perform, and not in the lorm ot money 
instalments, {Scotl’Smith and Leslie Jones, JJ>] 

Bholanath V. Munshi. 

22 Cr. L. J. 288 : 60 I. C. 688 : 
3 U. F. L. R. ilah.) 28. 


S. 2^0pUon to claim money or work. 


The option ot claiming repaymCiU of money or 

Derformaoce of work is in the complainant and 

\ Magistrate cannot give this option to tnc deo- 

,or and pass an alteration order. [Chevts, J.) 

ii^MPEKOR V. Amir Bakhsh. 

22 P. W. R. 1914 (Cr.) : 24 I. C. 159 : 

16 Ur. L. J. 423 ; 61 P. L. R. 1914. 
■ 60 . 2 and ^^bummary trial~Not allow- 

A A ^ ^ ^ A* 


i—Order for imprisonment, when to be made. 

A case under tae Aci is not iriaole summarily, 
l H .m 22 Foil. Order for imprisonment in 
Slauir can only be made after the labourer 
IS failed to comply with the order calling on 
m to refund ihe money or get the work periorm- 
as ths case may oe. {Chevis, J,) Emperor v. 

27 P. W. B. 1912 (Cr.) : 14 I. C. 194 : 
13 Cr. L. i. 194 ; 5 P. B. 1912 (Cr.). 
_ ^—Slavery—Agreement for service 

0 duf accused, father 

>d sou to tbe coinplainani they eiucred “‘t'J au 

iteement with hi.u whereby they 

orkio his (Complainant sj cocoa.mt tope lor a 

:nod of one year and subsequently P y 

■y money that might be ‘ound suit 
' him at the end oi the year- Ih y 

c u—vou. iv H4- 


W0RKMAN‘S BREACH OF CO M fi ACl 
(XIll OF 1859), S. 2. 

paid Rs. 6 per month out of which Ks. _ .. month 
were to be taken towards tile debt Ks. - being 
paid in cash. This wording in ihe tope was lo 
conlinue for only a year, and there was no obli¬ 
gation under the agreement to work in the tope 
inereafier and tiie bond tnen converted itself into 
a simple money debt bond Held, that there 
was nothing unfair in the urrangement, and 
nothing wuich would amount to slavery. 
Where the second elass magistrate directed 
the two accused to work for a period of 6 months 
the Dalance of the period ul one year stipulated 
for m the agreement, held, that his order was 
right and that the case was not one lor the appli¬ 
cation ol S. 2 01 Ihe Workman’^ Breach of Con¬ 
tract Act. {Knshnau, J,) EnAti, in re. 

45 M. L. J. 842: (1924) M. W. N. 41: 
25 Cr. L. J. 209 (1): 1924 Mad. 351. 

-S. 2 — Enforcement after stipulated 

period. 

A Court cannot enforce a contract entered in¬ 
to under the Act after the expiry of ihe stipulated 
period and oracr to work out the balance due 
from the workmen. [Ayling and Coutts Trotter, 
JJ.) Chinniah Chetty V. ABDUL Kareem 

21 Ur. L. J. 827 : 58 1. C. 827 : 12 L. W. 43. 

-S. 2— Contract lo be performed tn foreign 

country—ij can be enforced unacr the Act. 

A contract the pcrlormance of which is to take 
place in a foreign country cannot be enforced 
under the Act. 10 Mad. 21, Foil, {Oldfield, J^) 
Sinna EarUPPAN, in re. 

16 Ur. 1. J. 61 : 26 I. C. 063 : 16 M. t. X. 303. 

—-S. 2— Artificer — Meaning of — Musician 

if within the Act—Discretion of Court, 

A person who plays a musical instrument in a 
I band is not an artiticer, workman or labourer 
I within the meaning ot S. l ot tlie Workman’s 
Breach of Contract Act. S. 2 of the Workman s 
Breach of Contract Act as amended by Act XU of 
1920 gives a Magistrate complete discretion to 
order either the re-pa>menr of the advance or the 
pcrlormance of the work, {baundefs, J. C.) 
Nga Tha Gyan V. Nga Ba E. 23 Cr. I, J, 2 : 

4 U. B. R. (1921) 7 : 1922 U. B. 9. 

-S. 2 gProviso (a) to Cl. (1)— bcope of. 

S. 2 (1) [a) proviso of the Act merely provides 
that an order directing repayment of the advance 
or performance oi the contract shall not be made 
unless the employer moves the Court within 3 
months of the breach ol the contract. It does not 
apply where the complainant has already obtained 
an order under S. 2 (1) and is applying lor an 
order of imprisonment under S. 2 for failure to 
obey tbe order under sub-S. (1) [Robinson, J.) 

JESMUDIN V. ISADALLY. 

22 Cr. L. J. 149 : 59 I. C. 853 : 10 L. B. R. 240. 

_ S, 2—Order imprisonment along with 

order for payment. 

Order for imprisonment passed simaltaneously 
with one for payment is not legal. The Act does 
not apply 0*^® who is not himsell an anideer, 
workman or labourer. [Parlelt, J.) Maung Thein 
L o V. Messrs. Steel Brothers & Co. 

18 Cr. L. J. 984 : 42 1. C. 600 : 11 Bur. I. T. 203. 
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WORKMAN’S BREACH OF CONTRACT ACT 

(XIII OF 1859), S. 2. 

-S. 2 —Scope of. 

Under arst part of section, a Magistrate should 
order accused to repay advance within time to be 
6 xed in the order. In default of payment only, 
can the Magistrate proceed to pass sentence. 
{Parlett, /,) Chintapili V. Emperor. 

18 Cr. L. J. 281: 38 I. C. 3l3 : 10 Bur. L. T. 251. 

-S. 2— Settlement with workman — fai¬ 
lure of the latter to pay according to it—Liability. 

A settlement with a wDrkman for repayment 
of the balance duo and for stopping work, takes 
the case out of the Act and the liability, if any, is 
purely a civil one, and failure to act on the settle¬ 
ment will not bring back the case under the Act. 
4 L. B. R. 365. Dist. (S/inw, J. C.) Jugaram v. 
Nga Tun Baw. 15 Cr. L. J. 662 : 25 I. C. 990 : 

(1914) 2 U. B.R. 18, 

-S. 2 —Jurisiiction —Expiration of term 

of contract or completion of work--Object of the 
Act. 

In a case under the Act, where either the work 
has been completed or the term of the contract 
has expired, a Magistrate has jurisdiction to en¬ 
tertain a complaint under S. 1 and to order repay¬ 
ment of the advance under S. 2 of that Act. 28 
Mad. B/. Dist. One object, of the Act may liave 
been to provide against workman a speedy remedy 
for employers who liave made advances on ac¬ 
count of work ; but the main object as the pre¬ 
amble shows, is to provide for the punishment 
of workman who have taken advances and have 
frandulently broken their contract to work. The 
impossibility of a master being able to exercise the 
option of demanding an order from a Magistrate 
ordering a workman to perform the work does 
not affect his right to ask for an order for the re¬ 
payment of the advance and subsequently for an 
order for the workman's punishment by imprison¬ 
ment if he fails to comply with the order. (Eo.v, 
C. 7., Hartnoll, Atkinson, Parlclt ind Young, JJ.) 
Gukudeen Taily V. S. Muttu Servai. 

61 B. R. 89: 15 I. C 996 : 

13 Cr. L. J. 680 : 6 Bur. L T. 133 (F. B.), 


f 

ZAIIDAR. 

any offence and therefore the procedure under 
S 260. Cr. P. C. is not applicable. {Pratts J, C. 
and Haywardf A, J. C.) Emperor v, Sohrab 
14 Cr. L. J. 256 ; 19 I. C. 512 : 6 S. 1. R. 166. 

-S. 2 {b)—Order to show cause not issued 

—Award of compensation illegal. 

Where the Magistrate omitted before ordering 
the complainant to pay compensation under S. 2 
(6) of the Act, to call on him to show cause. Held 
that his order was illegal. {Daniels, /.) Abdul 
Samad Khan v. Emperor. 

45 A. 616 : 1923 A. 699. 

S. 4— Contract—Meaning of. 

The meaning of ‘contract’ as defined in S. 4 of 

the Indian Contract Act, 1872, is applicable to all 

contracts. But the exception lies in the case 

where its performance is to take place alter the 

lapse of one year. When a ' novatio ’ is formed 

which superseded the old contract it is valid 

under the Act. {Kanhaiya Lai, J,) Abdul Rashid 

KhanV. Haji NisoR Mahomed Khan. 

45 A. 691 : 21 A. L. J. 628 

I R. 4 A. 137 (Cr.) ; 1924 All. 143- 

• 

-*8. 5— Notification—Government—’Dele¬ 
gation of i udicial f unction—Right to resume. 
The notification of the 7th September, 1917 
under S 5 of the Act, directing that the powers 
conferred on all Magistrates shall be exercised 
only in cases in which the advance was made and 
the work was to be performed within the local 
limits of their ordinary jurisdiction, is not ulita 
vires. Per Pratt, J. C .—S. 5 confers a power to 
appoint several officers to exercise powers in 
local areas, and this implies a power to distribute 
the business in that area between such officers. 
{Pratt, J. C, and Fawcett, A, J, C.) Ram Ratan 
Chand V. Peru Khan Mahomed. 

20 Cr. t. J. 731 : 52 1. C. 891 : 13 S. L. R. 93. 

WORLDLY AFFAIRS, ABANDONMENT OF, 

See Hindu Law—Succession, 

WORSHIPPER. 


——Ss. 2 and 6— Jurisdiction. 

Under the Act, which was passed for the relief 
of the employer, the jurisdiction of the Court is 
determined by the place of residence Or business 
of the employer but not by the place where the 
advance was made, where the work was to be 
performed, where the breach occurred or where 
the employee resided, 25 Cal, 637, Ref. [Pratt, 
J.C.and Crouch, A. J. C.) Ali Mahomed v. 
Emperor. 17 Cr. L. J. 308 : 35 I, C. 484 : 

10 S. L. R. 56. 

-S. 2 — Failure to comply with order of 

repayment of advance—Sentence—Appeal. 

A person sentenced under the Act for imprison- 
ment^r failing to comply with an order of 
repayrafent of advance has no right to appeal; but 
his remedy is by way of application in revision. 
{Prattf J. C.) Thairio v. E.mperok. 

16 Cr. L. J. 372 : 23 I, C. 740 : 7 S.L. R. 80. 

- 8. 2 —Summary procedure^ 

The proceedings of a Magistrate up to the order 
under S. 2 of the Act do not constitute a trial for 


Sec (1) C. P. Code. S, 92. 

( 2 ) Hindu Law—Religious Endowment. 

(3) Mahomedan Law—Religious Endow¬ 

ment. 

WORSHIP, BIGHT OF, 

Sec Hindu Law—Rel. Endowment, 

WRITTEN STATEMENT 
Sec C. P. C.. O. 8 

WRONGFUL ATTACHMENT 
Sec Tort. 

ZAILDAR. 

See also Land Tenure. 

- Appointment of pleader—Validity, 

V of the pleader’s unfitness for 

Zaildarship. having regard to the exceptional 
services rendered by the pleader during the war 
ms appointment was upheld. [Maynard, f. CJ 
Hakbans Singh t>. Saruar Gauan Singh. 

3 Lah. L. I. 718. 


2293 


CIVIL digest, 1911—1923. 


S4 
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--— -Zaildar—Qualificalions — Acquisition of 

latnbardari by arrangement—Appeal m zaildari 

cases. 

Resort to special arrangements to qualify one¬ 
self for zaildarship is unobjectionable. The 
Deputy Commissioner’s recommendation lor tbe 
candidature of an Inamdar in preference to a 
latnbardari cannot be rejected in appeal wiih- 
out very strong grounds. Nor should appeals in 
zaildari cases be encouraged. In making an 
appointment, previous good public services of 
the candidate and fact of his discharging his 
duties satisfactorily when acting as Sarbarah of 
the late zaildar should be given due weight. 
{Fenton, F, C.) Atar Singh v. Ganga Singh. 

1 P. W. R. i913 (Rev.): 1 P. R. 1913 (Rev.): 

18 I. C. 594 : 148 P. L. S. 1913. 

ZAMINDAR. 

See also (1) Bengal Permanent Settle¬ 
ment Regulation. 

(2) Landlord and Tenant. 

(3) Land Tenures. 

(4) Madras Permanent Settle¬ 
ment Regulation. 

— Haq-i’Chaharum—Right of Zamindar — 
Liability of purchaser of house property. 


ZUR-I-PESHGI LEASE. 

The Zamindar’s right is to a share of the 
purchase money and therefore it is incumbent on 
the purchaser to see that the zemindar is satis¬ 
fied in respect of his due and he cannot discharge 
himself by a payment to the vendor. (Stuart and 
Sula man, JJ.) Kedar Nath v. Dattuprakash 
20 A. L J. 64« : 44 A. 739 : 1923 A. 370 

Village sites User of land by tenants^^ 
Adverse possession. 

In ordinary agricultural villages, Zamindars 
are owners of the entire village land. The mere 
fact that a village has become big enough to be 
called a town does not by itself affect or alter 
tbe Zamindat’s rights, but it is by the process of 
transfer, grant or adverse possession which 
however, is not presumed from mere acts of 
favour of Zamindars that the various owneis 
acquire proprietary rights. 16 Bom. 338, Foil. 
{Walsh and Sunder Lai, JJ,) Putta Mal v 
Bharat Indu. 41 j, c. 613.* 

ZOROASTEAIN RELIGION. 

See Parsis. 

ZUB-I-FESHGI LEASE. 

See (1) Lease. 

(2) T. P. Act, Ss. 58 and 107, 
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